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CUSTOMS ACT 1901

An Act relating to the Customs

PART I-INTRODUCTORY

Short title
1. This Act may be cited as the Customs Act 1901}

Commencement

2. This Act shall commence on a day to be fixed by Proclamation.!

Definitions

4.2 (1) In this Act except where otherwise clearly intended:
“Adjacent area” means an adjacent area in respect of a State, of the
Northern Territory or of the Territory of the Ashmore and Cartier
Islands, as determined in accordance with section 5 of the Sea Installa-
tions Act;

“Air Cargo Automation System” means the computer system estab-
lished under subsection 67A (2);

“Aircraft” includes aeroplanes, seaplanes, airships, balloons or any
other means of aerial locomotion;

“Airport” means an airport appointed under section 15;

“Airport owner” includes the occupier of an airport;

“Airport shop goods” means:

(a) goods declared by the regulations to be airport shop goods for

the purposes of section 96B; or

(b) goods included in a class of goods declared by the regulations

to be a class of airport shop goods for the purposes of that
section;
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“Answer guestions” means that the person on whom the obligation of
answering questions is cast shall to the best of his knowledge, informa-
tion, and belief truly answer all questions on the subject mentioned
that an officer of Customs shall ask;

“Applicable EXIT agreement”, in relation to a registered EXIT user,
means the EXIT agreement in force in respect of that user;

“approved form” means a form approved under section 4A;
“AQIS” means the operating group within the Department of Primary
Industries and Energy having responsibility in relation to the admin-
istration of the Quarantine Act 1908;
“Area A of the Zone of Cooperation” has the same meaning as in the
Petroleum (Australia-Indonesia Zone of Cooperation) Act 1990;
“Australia” does not include:
(a) the Territory of Christmas Island; or
(b) the Territory of Cocos (Keeling) Islands;
“Australian resources installation” means a resources installation that
is deemed to be part of Australia because of the operation of section
5C; -
“Australian seabed” means so much of the seabed adjacent to Austra-
lia (other than the seabed within Area A of the Zone of Cooperation)
as is:
(a) within the area comprising: )
(i) the areas described in Schedule 2 to the Petroleum
(Submerged Lands) Act 1967; and
(ii) the Coral Sea area; and
(b) part of:
(i) the continental shelf of Australia;
(i) the seabed beneath the territorial sea of Australia (in-

cluding the territorial sea adjacent to any island for-
ming part of Australia); or

(iii) the seabed beneath waters of the sea that are on the
landward side of the territorial sea of Australia and are
not within the-limits of a State or Territory:

“Australian sea installation” means a sea installation that is deemed to
be part of Australia because of the operation of section 5C;
“Australian waters” means:
(a) in relation to a resources installation—waters above the Aus-
tralian seabed; and :
(b) in relation to a sea installation—waters comprising all of the
adjacent areas and the coastal area;
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“authorised officer”, in relation to a section of this Act, means an
officer of Customs authorised in writing by the Comptroller to exercise
the powers or perform the functions of an authorised officer under
that section;

“Authority to deal’” means;

(a) in relation to goods the subject of an export entry—an export
entry advice, in the form specified under subsection 114C (1),
authorising the goods to be dealt with in accordance with the
entry; and

(b) in relation to goods the subject of an import entry—an
authorisation of the kind referred to in subsection 71B (4);

“Beer” means any liquor on which, under thé name of beer, any duty
of Customs imposed by the Parliament is payable;
“Blending” means a mixing together of 2 or more substances in order
to obtain a commercial product;

“Brought into physical contact” has the same meaning as in the Sea
Installations Act; _

“By authority” means by the authority of the officer of Customs doing
duty in the matter in relation to which the expression is used;
“Cannabinoids” means cannabinoids of all kinds, other than a
cannabinoid of a kind that can be obtained from a plant that is not a
cannabis plant;

“Cannabis” means a cannabis plant, whether living or dead, and
includes, in any form, any flowering or fruiting tops, leaves, seeds,
stalks or any other part of a cannabis plant or cannabis plants and any
mixture of parts of a cannabis plant or cannabis plants, but does not
include cannabis resin or cannabis fibre;
“Cannabis fibre” means goods that consist wholly or substantially of
fibre obtained from a cannabis plant or cannabis plants but do not
contain any other substance or thing obtained from a cannabis plant;
“Cannabis plant” means a plant of the genus Cannabis;
“Cannabis resin” means a substance that consists wholly or substan-
tially of resin (whether crude, purified or in any other form) obtained
from a cannabis plant or cannabis plants;

“cargo automation system” means the Air Cargo Automatlon System
or the Sea Cargo Automation System;

“Carriage” includes vehicles and conveyances of all kinds;

“Carry”, for the purposes of Division 1B of Part XII, has the meaning
given by subsection (19);

“Coastal area” means the area comprising the waters of:
(a) the territorial sea of Australia; and .

(b) the sea on the landward side of the territorial sea of Australia
and pot within the limits of a State or an internal Territory;
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“commercial document”, in relation to goods, means a document
prepared in the ordinary course of business for the purposes of a
commercial transaction involving the goods or the carriage of the
goods but does not include a record of any transmission to or from
Customs:

(a) under the COMPILE computer system in respect of an import
entry concerning the goods or a withdrawal of such an entry;
or

(b) under the EXIT computer system in respect of an export entry,
submanifest, or outward manifest concerning the goods or a
withdrawal of such an entry, submanifest or manifest;

“Commercial quantity’® means:

(a) in relation to a narcotic substance that is named or described
in column 1 of Schedule VI—the quantity, if any, that is
specified in column 3 of that Schedule opposite to the name or
description of the substance; and

(b) in relation to a narcotic substance that is for the time being
declared by the regulations to be a narcotic substance—the
quantity that is prescribed by the regulations to be the com-
mercial quantity in relation to that narcotic substance;

“Commissioner of Police” means the Commissioner of Police referred
to in section 6 of the Australian Federal Police Act 1979, and includes
an acting Commissioner of Police;

“Commonwealth authority” means an authority or body established
for a purpose of the Commonwealth by or under a law of the
Commonwealth (including an Ordinance of the Australian Capital
Territory);

“COMPILE computer systemn” means the computer facilities specified
in each COMPILE user agreement for all computer communications
relating to the importation of goods;

“COMPILE user agreement” means an agreement entered into
between Customs and a registered COMPILE user under subsection
77A (8);

“Comptroller” means the Comptroller-General of Customs;
“Container” means a container within the meaning of the Customs
Convention on Containers, 1972 signed in Geneva on 2 December
1972, as affected by any amendment of the Convention that has come
into force;

“Continental shelf” has the same meaning as in the Seas and Sub-
merged Lands Act 1973;

“Coral Sea area” has the same meaning as in the Petroleum (Sub-
merged Lands) Act 1967,
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“Country” includes territory or other place, but does not include an
Australian resources installation or an Australian sea installation;
“Customs” means the Australian Customs Service;

“Customs Acts” means this Act and any instruments (including rules,
regulations or by-laws) made under- this Act and any other Act, and
any instruments (including rules, regulations or by-laws) made under
any other Act, relating to customs in force within the Commonwealth
or any part of the Commonwealth;

“Customs Tarif” means an Act imposing duties of customs, and
includes such an Act that has not come into operation;

“Days” does not include Sundays or holidays;

“Deputy Commissioner of Police” means a Deputy Commissioner of
Police referred to in section 6 of the Australian Federal Police Act
1979, and includes:

(a) an acting Deputy Commissioner of Police; and _

(b} a member of the Australian Federal Police authorized in
writing by the Commissioner of Police to act on behalf of the
Australian Federal Police for the purposes of this Act;

“Detention officer” means:

(a) for the purposes of Subdivision A of Division 1B of Part
XII—an officer of Customs who is a detention officer because
of a declaration under subsection 219ZA (1); or

(b) for the purposes of Subdivision B of that Division—an officer
of Customs who is a detention officer because of a declaration
under subsection 219ZA (2); or

(c) for the purposes of Subdivision C of that Division—an officer
of Customs who is a detention officer because of a declaration
under subsection 219ZA (3);

“Detention place” means:

(a) for the purposes of Subdivision B of Division 1B of Part
XIl-—-a place that is a detention place because of subsection
219ZB (1); and

(b) for the purposes of Subdivision C of that Division—a place
that is a detention place because of subsection 219ZB (2);

“Division 1B Judge” means:

(a) a Judge of the Federal Court of Australia, of the Supreme
Court of the Australian Capital Territory, or of the Family
Court of Australia, in relation to whom a consent under
subsection 219RA (1) and a nomination under subsection
219RA (2) are in force; or

(b) a Judge of the Supreme Court of a State to whom an appro-
priate arrangement under subsection 11 (1) applies; or
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(c) a Judge of the Supreme Court of the Northern Territory who
is not a Judge referred to in paragraph (a) and to whom an
appropriate arrangement under subsection 11 (2) applies;

“Division 1B Magistrate” means: ‘

(a) a Magistrate of the Australian Capitat Territory; or

(b) a Magistrate of a State to whom an appropriate arrangement
under subsection 11 (1) applies; or

(¢) a Magistrate of the Northern Territory to whom an appro-
priate arrangement under subsection 11 (2) applies;

“Documents” includes books;
“Drawback” includes bounty or allowance;

“Dutiable goods” includes all goods in respect of which any duty of
Customs is payable;

“Duty” means duty of Customs;

“Environment related activity’’ has the same meaning as in the Sea
Installations Act;

“EXIT agreement” means an agreement entered into between Customs
and a registered EXIT user under subsection 122A (7);

“EXIT computer system” means the computer facilities specified in
each EXIT agreement for all computer communications relating to the
exportation of goods;

“Export entry” means a computer export entry or a documentary
export entry within the meaning of section 114;

“Export entry advice” means a communication, in respect of an export
entry, that is made in the manner, and has the form, specified in
regulations made for the purpose of subsection 114C (1);

“External place” means: _
(a) a Territory other than an internal Territory; or
(b) a foreign country;

“External search”, in relation to a person, means a search of the body
of, and of anything worn by, the person:

(a) to determine whether the person is carrying any prohibited
goods; and

{b) to recover any such goods;

but does not include an internal examination of the person’s body;
“Frisk search”, in relation to a person, means:

(a) a quick search of the person by the rapid and methodical
running of hands over the person’s outer garments; and
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{b) an examination of anything worn by the person that can be
conveniently removed and is voluntarily removed by the
person;

to:

(c) determine whether the person is carrying any prohlblted

goods; and

(d) recover any such goods;
“Gazette notice” means a notice sngned by the Minister and published
in the Gazette;
“Goods” includes:

(a) ships and aircraft; and

(b) all kinds of movable personal property;
“Goods under drawback” includes all goods in respect of which any
claim for drawback has been made;
“Identifying code”, in relation to a registered EXIT user, means the
code allocated to the user under subsection 122A (8);
“Import entry” means a computer import entry or a documentary
import entry within the meaning of section 71A;
“Import entry advice” means a communication, in respect of an
import entry, that is made uander subsection 71B (1); '
“Indonesia” means the Republic of Indonesia;
“In need of protection” has the meaning given by subsection (20);
“Installation” means:

(a) a resources instatlation; or

(b) a sea installation;
“Internal search”, in relation to a person, means an examination
(including an internal examination) of the person’s body to determine
whether the person is internally concealing a substance or thing, and
includes the recovery of any substance or thing suspected on reason-
able grounds to be so concealed;
“Justice” means any Justice of the Peace having jurisdiction in the
place;
“Lawyer” means a person who has been .admitted in a State or
Territory to practise as a barrister, as a solicitor or as a barrister and
solicitor and whose right so' to practise is not suspended or has not
been cancelled;
“Lighter” includes a craft of every description used for the carriage of
goods in a port;
“Master” means:

(a) in relation to a ship (not being an installation)—thé person in

charge or command of the ship; and
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(b) in relation to an instaillation—the person in charge of the
installation;

but does not include a pilot or Government officer;

“Medical practitioner” means any person registered or licensed as a
medical practitioner under a law of a State or Territory that provides
for the registration or licensing of medical practitioners;

“Member of the Australian Federal Police” includes a special member
of the Australian Federal Police;

“Movement application” means an application made under section
71E for permission to move goods that are, or will be, subject to
Customs control; ‘
“Narcotic goods” means goods that.consist of a narcotic substance;
“Narcotic-related goods® means:

(a) narcotic goods;

(b) moneys within the meaning of section 229A to which that
section applies or is believed by the person in possession of
the moneys to apply;

(¢) goods within the meaning of section 229A to which that
section applies or is believed by the person in possession of
the goods to apply; or

(d) ships, aircraft, vehicles or animals that are, or are believed by
the person in possession of them to be, forfeited goods by
reason of having been used in the unlawful importation, ex-
portation or conveyance of prohibited imports, or prohibited
exports, that are narcotic goods;

“Narcotic substance” means a substance or thing that is named or
described in column 1 of Schedule VI or any other substance or thing
for the time being declared by the regulations to be a narcotic
substance; _

“Natural resources” means the mineral and other non-living resources
of the seabed and its subsoil;

“Officer” means an officer of Customs;
“Officer of Customs” means a person:
(a) employed in the Customs; or

(b) authorised in writing by the Comptroller under this Act to
perform all of the functions of an officer of Customs;

and includes:

(c) in relation to a provision of a Customs Act, a person’
authorised -in writing by the Comptroller under this Act to
perform the functions of an officer of Customs under that
provision; or
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(d) in relation to a power conferred by a provision of a Customs
Act, a person authorised in writing by the Comptroller under
this Act to perform the functions of an officer of Customs in
relation to the exercise of that power;

“QOverseas resources installation” means an off-shore installation that:
(a) is in Australian waters; and

(b) has been brought into Australian waters from a place outside
the outer limits of Australian waters;

but does not include an Australian resources instailation;
“Overseas sea installation” means a sea installation that:
(a) is in an adjacent area or a coastal area; and

(b) has been brought into the adjacent area or coastal area, as the
case may be, from a place outside the outer limits of Austra-
lian waters;

but does not include an Australian sea installation;

“Owner” in respect of goods includes any person (other than an
officer of Customs) being or holding himself out to be the owner,
importer, exporter, consignee, agent, or person possessed of, or benefi-
cially interested in, or having any control of, or power of disposition
over the goods;

“owner”, in respect of a ship or aircraft, includes a charterer of the
ship or aircraft or a slot charterer or freight forwarder responsible for
the transportation of goods on the ship or aircraft;

“Package” includes every means by which goods for carriage may be
cased covered enclosed contained or packed,

“Pallet” means a pallet within the meaning of the European Conven-
tion on Customs Treatment of Pallets used in International Transport
signed in Geneva on 9 December 1960, as affected by any amendment
of the Convention that has come into force;

“Permit”, in relation to a sea installation, has the same meaning as in
the Sea Installations Act;

“Pilot” means the person in charge or command of any aircraft;

“PIN number”, in relation to a registered COMPILE user, means a
personal user identification number allocated to the user under sub-
section 77A (9);

“Place” includes ship or aircraft;

“place outside Australia” includes:
(a) the waters in Area A of the Zone of Cooperation; or
(b) a resources installation in Area A;

but does not include:
(c) any other area of waters outside Australia; or
(d) any other installation outside Australia; or
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(e) a ship outside Australia; or
(f) a reef or an uninhabited island outside Australia;
“Part” means a port appointed under section 15;

“port authority” means a body established by or under a law of a
State or Territory to administer the businéss carried on at 4 port or
ports in that State or Territory;

“Produce documents” means that the person on whom the obligation
to produce documents is cast shall to the best of his power produce to
the Collector all documents relating to the subject matter mentioned;

“Prohibited goods” means:

(a) goods whose importation or exportation is prohibited by this
Act or any other law of the Commonwealth; or

(b) goods whose importation or exportation is subject to restric-
tions or conditions under this Act or any other law of the
Commonwealth; or

(c) goods subject to the control of the Customs;

“Protected object” means an object in respect of which a notice under
section 203A is in force;
“Records offence” means: ‘
(a) an offence against subsection 240 (1) or (4) of this Act;
(b) an offence against:
(i) section 6, 7 or 7A of the Crimes Act 1914;
(ii) paragraph 86 (1) (a) of that Act; or
(iii) section 237 of this Act;

being an offence that relates to an offence of the kind referred
to in paragraph (a) of this definition; or

(c) an offence against section 29D or 86A of the Crimes Act 191 4,
being an offence that relates to a tax liability;

“Registered COMPILE user” means a person registered as such a user
under subsection 77A (5);

“Registered EXIT user” means a person registered as such a user
under section 1224;

“Resources installation” means:
(a) a resources industry fixed structure within the meaning of
subsection (5); or
(b) a resources industry mobile unit within the meaning of sub-
section (6);
“resources installation in Area A” means a resources installation that
is attached to the seabed in Area A of the Zone of Cooperation;

“Sea Cargo Automation System” means the computer system estab-
lished under subsection 67A (1);
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“Sea installation” has the same meaning as in the Sea Installations
Act;

“Sea Installations Act” means the Sea Installations Act 1987;

“Ship” means any vessel used in navigation, other than air navigation,
and includes:

(a) an off-shore industry mobile unit; and

(b) a barge, lighter or any other floating vessel;

“Smuggling” means any importation, introduction or exportation or
attempted importation, introduction or exportation of goods with in-
tent to defraud the revenue;

“Suspicious substance” means a narcotic substance that would, or
would be likely to, assist in the proof of the commission by any person
of an offence against this Act that is punishable by imprisonment for a
period of 7 years or more;”

“The United Kingdom” includes the Channel Islands and the Isle of
Man;

“This Act” includes all regulations made thereunder;

“Trafficable quantity”, in relation to a narcotic substance, means:

(a) where the substance is named or described in column 1 of
Schedule VI—the quantity that is specified in column 2 of that
Schedule opposite to the name or description of that sub-
stance; and )

(b) where the substance is for the time being declared by the
regulations to be a narcotic substance—the quantity that is
prescribed by the regulations to be the trafficable quantity in
relation to that substance;

“unmanufactured raw products” means natural or primary products
that have not been subjected to an industrial process, other than an
ordinary process of primary production, and, without limiting the
generality of the foregoing, includes:

(a) animals; .

(b) bomes, hides, skins and other parts of animals obtained by
killing, including such hides and skins that have been sun-
dried: :

(c) greasy wool;

(d) plants and parts of plants, including raw cotton, bark, fruit,
nuts, grain, seeds in their natural state and unwrought logs;

(e) minerals in their natural state and ores; and

(f) crude petroleum; _

“Visual examination application” means an application made under
section 71C for permission to examine goods;

“Warehouse” means a place that a person or partnership is licensed
under section 79 to use for warehousing goods;
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“Warehoused goods” means:
(a) goods received into a warehouse in pursuance of an entry for
warehousing or permission granted under section 71E; or
(b) goods blended or packaged in a warehouse in compliance with
this Act;
“Wharf” means a wharf appointed under section 15;
“Wharf owner” includes any owner or occupier of any wharf.

(2) A reference in this Act to an officer of police or a police
officer shall be read as a reference to a member of the Australian
Federal Police or of the Police Force of a State or Territory.

(3) A reference in this Act or in any other Act to a Customs Tariff
or Customs Tariff alteration proposed in the Parliament shall be read
as a reference to a Customs Tariff or Custoins Tariff alteration pro-
posed by a motion moved in the House of Representatives, and a
Customs Tariff or Customs Tariff alteration proposed by a motion so
moved shall be deemed to have been proposed in the Parliament at
the time at which the motion was moved.

(3A) A reference in this Act or any other law of the Common-
wealth to the tariff classification under which goods are classified is a
reference to the heading in Schedule 3 to the Customs Tariff Act 1987
or such a heading’s subheading:

(a) in whose third column a rate of duty or the quota sign within

the meaning of that Act is set out; and

(b) under which the goods are classified for the purposes of that

Act,

(3B) For the purposes of this Act and any other law of the
Commonwealth:

(a) a heading in Schedule 3 to the Customs Tariff Act 1987 may
be referred to by the word “heading” followed by the digits
with which the heading begins;

(b) a subheading of a heading in that Schedule may be referred to
by the word “subheading” followed by the digits wlth which
the subheading begins;

(c) an item in Schedule 4 to that Act may be referred to by the
word “item” followed by the number, or the number and
letter, with which the item begins;

(d) an item in Schedule 5 to that Act may be referred to by the
word “item” followed by the number with which the item
begins; and

(e) a subitem in Schedule 5 to that Act may be referred to by the
word “subitem” followed by the number and letter with which
the subitem begins.
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(3C) Where the word “Free” is set out in section 22, 23 or 25 of
the Customs Tariff Act 1987 or in the third column of Schedule 3,4o0r
5 to that Act, that word shall, unless the contrary intention. appears, be
deemed, for the purposes of this Act and any other law of the
Commonwealth, to be a rate of duty.

(3D) Any words, or words and figures, set out in the third column
of Schedule 3, 4 or 5 to the Customs Tariff Act 1987, being words, or
words and figures, that enable the duty to be ascertained -in respect of
goods shall, unless the contrary intention appears, be deemed for the
purposes of this Act or any other law of the Commonwealth, to be a
rate of duty.

(4) For the purposes of this Act, goods (including goods in the
form of a preparation, mixture or solution) that do not consist of a
narcotic substance but from which a narcotic substance can be ob-
tained shall be deemed to consist of that substance, and shall be
deemed to consist of a quantity of that substance equal to the quantity
of the substance that can be obtained from the goods. .

(5) A reference in this Act to a resources industry fixed structure
shall be read as a reference to a structure (including a pipeline) that:
(a) is not able to move or be moved as an entity from one place to
another; and ' _ .
(b) is used or'is to be used off-shore in, or in any operations or
activities associated with, or incidental to, exploring or exploit-
ing natural resources.

(6) A reference in this Act to a resources industry mobile unit
shall be read as a reference to:

(a) a vessel that is used or is to be used wholly or principally in:
(i) exploring or exploiting natural resources by drilling the
seabed or its subsoil with equipment on or forming
part of the vessel or by obtaining substantial quantities
of material from the seabed or its subsoil with equip-
ment of that kind; or
(il) operations or activities associated with, or incidental to,
activities of the kind referred to in subparagraph (i); or
(b) a structure (not being a vessel) that:
(i) is able to float or be floated;
(i) is able to move or be moved as an entity from one
place to another; and
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(iii) is used or is to be used off-shore wholly or principally
in:

(A) exploring or exploiting natural resources by drill-
ing the seabed or its subsoil with equipment on
or forming part of the structure or by obtaining
substantial quantities of material from the seabed
or its subsoil with equipment of that kind; or

(B) operations or activities associated with, or in-
cidental to, activities of the kind referred to-in
sub-subparagraph (A).

(7) A vessel of a kind referred to in paragraph (6) (a) or a
structure of a kind referred to in paragraph (6) (b) shall not be taken
not to be a resources industry mobile unit by reason only that the
vessel or structure is also used or to be used in, or in any operations
or activities associated with, or incidental to, exploring or exploiting
resources other than natural resources.

(8) The reference in subparagraph (6) (a) (ii) to a vessel that is
used or is to be used ‘wholly or principally in operations or activities
associated with, or incidental to, activities of the kind referred to in
subparagraph (6) (a) (i) shall be read as not including a reference to a
vessel that is used or is to be used wholly or principally in:

(a) transporting persons or goods to or from a resources installa-

tion; or

(b) manoeuvring a resources installation, or in operations relating

to the attachment of a resources installation to the Australian
seabed.

(9 A resources installation shall be taken to be attached to the
Australian seabed if:
(a) the installation:

(i) is in physical contact with, or is brought into physical
contact with, a part of the Australian seabed; and

(ii) is used or is to be used, at that part of the Australian
seabed, wholly or principally in or in any operations or

" activities associated with, or incidental to, exploring or
exploiting natural resources; or
(b) the installation:

(i) is in physical contact with, or is brought into physical
contact with, another resources installation that is tak-
en to be attached to the Australian seabed by virtue of
the operation of paragraph (a); and
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(ii) is used or is to be used, at the place where it is brought
into physical contact with the other installation, wholly
or principally in or in any operations or activities
associated with, or incidental to, exploring or exploiting
natural resources.

(9A) Where it is necessary to determine whether a resources
installation is attached to the seabed in Area A of the Zone of
Cooperation, subsection (9) has effect as if a reference to the Austra-
lian seabed were a reference to the seabed in Area A.

(10) For the purposes of this Act, the space above or below a
coastal area shall be deemed to be in that area.

(11) Subject to subsection (13),' for the purposes of this Act, a sea
installation shall be taken to be installed in an adjacent area if:

(a) the installation is in, or is brought into, physical contact with a
part of the seabed in the adjacent area; or

(b) the installation is in, or is brought into, physical contact with
another sea installation that is to be taken to be installed in
the adjacent area because of paragraph (a).

(12) For the purposes of this Act, a sea installation shall be taken
to be installed in an adjacent area at a particular time if the whole or
part of the installation:

(a) is in that adjacent area at that time; and
(b) has been in a particular locality:

(i) that is circular and has a radius of 20 nautical miles;
and

(ii) the whole or part of which is in that adjacent area;

for:
(iii) a continuous period, of at least 30 days, that imme-
diately precedes that time; or

(iv) one or more periods, during the 60 days that imme-
diately precede that time, that in sum amount to at
least 40 days.

(13) - Where a sea installation, being a ship or an aircraft:
(a) is brought into physical contact with a part of the seabed in an
adjacent area; or

(b) is in, or is brought into, physical contact with another sea
“installation that is to be taken to be installed in an adjacent
area;

for less than:

(c) in the case of a ship, or an aircraft, registered under the law of
a foreign country—30 days; or
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(d) in any other case—5 days;

it shall not be taken to be installed in that adjacent area under
subsection (11).

(14) A sea installation shall not be taken to be installed in an
adjacent area for the purposes of this Act unless it is to be taken to be
so installed under this section.

(15) Subject to subsection {17), for the purposes of this Act, a sea
installation shall be taken to be installed in a coastal area ii:
(a) the installation is in, or is brought into, physical contact with a
part of the seabed in the coastal area; or

(b) the installation is in, or is brought into, physical contact with
another sea installation that is to be taken to be installed in
the coastal area because of paragraph (a).

(16) For the purposes of this Act, a sea installation (other than an
installation installed in an adjacent area) shall be taken to be installed
in a coastal area at a particular time if the whole or part of the
installation: -

(a) is in that coastal area at that time; and

(b) has been in a particular locality:

(i) that is circular and has a radius of 20 nautical miles;
and

(ii) the whole or part of which is in that coastal area; .

for:

(iii) a continuous period, of at least 30 days, that imme-
diately precedes that time; or

(iv) one or more periods, during the 60 days that imme-
diately precede that time, that in sum amount to at
least 40 days.

(17) Where a sea installation, being a ship or an aircraft:

(a) is brought into physical contact with a part of the seabed in a
coastal area; or

(b) is in, or is brought into, physical contact with another sea
- installation that is to be taken to be installed in a coastal area;

for less than:
(¢) in the case of a ship, or an aircraft, registered under the law of
a foreign country—30 days; or
(d) in any other case—35 days;
it shall not be taken to be installed in that adjacent area under
subsection (15). i
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(18) A sea installation shall not be taken to be installed in a
coastal area for the purposes of this Act unless it is to be taken to be
so installed under this section.

(19) A reference in Division 1B of Part XII to a person carrying
prohibited goods includes a reference to a person having prohibited
goods on his or her person.

(20) For the purposes of Division 1B of Part XII, a person is in
need of protection if, and only if, the person is:
(a) under 17 years of age; or
(b) in a mental or physical condition (whether temporary or
permanent) that makes the person incapable of managing his
or her affairs.

Act not to apply so as to exceed Commonwealth power

4AA. (1) Unless the contrary intention appears, if a provision of
this Act:

(a) would, apart from this section, have an invalid application; but
(b) also has at least one valid application;

it is the Parliament’s intention that the provision is not to have the
invalid application, but is to have every valid application.

(2) Despite subsection (1), the provision is not to have a particular

valid application if:

(a) apart from this section, it is clear, taking into account the
provision’s context and the purpose or object underlying the
Act, that the provision was intended to have that valid applica-
tion omly if every invalid application, or a particular invalid
application, of the provision had also been within the Com-
monwealth’s legislative power; or

(b) the provision’s operation in relation to that valid application
would be different in a substantial respect from what would
have been its operation in relation to that valid application if
every invalid application of the provision had been within the
Commonwealth’s legislative power.

(3) Subsection (2) does not limit the cases where a contrary
intention may be taken to appear for the purposes of subsection (1).

(4) This section applies to a provision of this Act, whether enacted
before, at or after the commencement of this section.

(5) In this section:

“application” means an application in relation to:

(a) one or more particular persons, things, matters, places, cir-
cumstances Or cases; or
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(b) one or more classes (however defined or determined) of per-
sons, things, matters, places, circumstances or cases;

' “invalid application”, is relation to a provision, means an application
because of which the provision exceeds the Commonwealth’s legislative
power; )

“yalid application”, in relation to a provision, means an application
that, if it were the provision’s only application, would be within the
Commonwealth’s legislative power.

Approved forms and approved statements

4A. (1) 1n this Act, a reference to an approved form is a reference
to a form that is approved, by instrument in writing, by the
Comptroller.

(1A) In this Act, a reference to an approved statement is a
reference to a statement that is approved, by instrument in writing, by
the Comptroller.

(2) The instrument by which a form or statement is approved
under subsection (1) after this section commences is a disallowable
instrument for the purposes of section 46A of the Acis Interpretation
Act 1901, '

Penalties at foot of sections or subsections

5. The penalty, pecduiary or other, set out:
{a) at the foot of a section of this Act; or

(b) at the foot of a subsection of a section of this Act, but not at
the foot of the section;

indicates that a contravention of the section or of the subsection, as
the case may be, whether by act or omission, is an offence against this
Act, punishable upon conviction by a penalty not exceeding the
penalty so set out,

PART II—ADMINISTRATION

Attachment of overseas resources installations

SA. (1) A person shall not, without the permission of the
Comptroller given under subsection (2), cause an overseas resources
installation to be attached to the Australian seabed.

Penalty: $50,000.
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(2) The Comptrolier may, by notice in writing given to a person
who has applied for permission to cause an overseas resources instatla-
tion to be attached to the Australian seabed, give the person permis-
sion, subject to such conditions (if any) as are specified in the notice,
to cause that installation to be so attached.

(3) A person who has been given permission under subsection (2)
shall not refuse or fail to comply with any condition (including a
condition imposed or varied under subsection (4)), to which that
permission is subject. _

Penalty: $10,000.

(4) Where the Comptroller has, under subsection (2), given a
person permission to cause an overseas resources installation to be
attached to the Australian seabed, the Comptroller may, at any time
before that installation is so attached, by notice in writing served on
the person: .

(a) revoke the permission;

(b) revoke or vary a condition to which the permission is subject;

or

(c) impose new conditions to which the permission is to be

subject. :

(5) Without limiting the generality of subsection (2), conditions to
which a permission given under that subsection may be subject
include: . ' .

(a) conditions relating to matters of quarantine; and

'(b) conditions requiring the master of an installation to bring the
installation to a place specified by the Comptroller for
examination for quarantine purposes before the installation is
attached to the Australian seabed.

Installation. of overseas sea installations

5B. (1) A person shall not, without the permission of the
Comptroller given under subsection (2), cause an overseas sea installa-
tion to be installed in a coastal area.

Penalty: $50,000.

(2) The Comptroller may, by notice in writing given to a person
who has applied for permission to cause an overseas sea installation to
be installed in a coastal area, give the person permission, subject to
such conditions (if any) as are specified in the notice, to cause that
installation to be so installed.
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(3) A person who has been given permission under subsection (2)
shall not refuse or fail to comply with any condition (including a
condition imposed or varied under subsection (4)) to which that
permission is subject.

Penaity: $10,000.

(4) Where the Comptroller has, under subsection (2), given a
person permission to cause an overseas sea installation to be installed
in a coastal area, the Comptroller may, at any time before that
installation is so installed, by notice in writing served on the person:

(a) revoke the permission;

(b) revoke or vary a condition to which the permission is subject;

or -

(c) impose new conditions to which the permission is to be sub-

ject.

(5) Without limiting the generality of subsection (2), conditions to
which a permission given under that subsection in relation to a sea
installation may be subject include:

{a) conditions relating to matters of quarantine; and

- (b) conditions requiring the owner of the installation, to bring the
installation to a place specified by the Comptroller for
examination for quarantine purposes before the installation is
installed in a coastal area.

Certain installations to be part of Australia

5C. (1) For the purposes of the Customs Acts:

(a) a resources installation that becomes attached to, or that is, at
the commencement of this subsection, attached to, the Austra-
lian seabed; or

(b) a sea installation that becomes installed in, or that is, at the
commencement of this subsection, installed in, an adjacent
area or a coastal area; '

shall, subject to subsections (2) and (3), be deemed to be part of
Australia.

(2) A resources installation that is deemed to be part of Australia
because of the operation of this section shall, for the purposes of the
Customs Acts, cease to be part of Australia if:

(a) the installation is detached from the Australian seabed, or
from another resources installation attached to the Australian
seabed, for the purpose of being taken to a place outside the
outer limits of Australian waters (whether or not the installa-
tion is to be taken to a place in Australia before being taken
outside those outer limits); or
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after having been detached from the Australian seabed other-
wise than for the purpose referred to in paragraph (a), the
installation is moved for the purpose of being taken to a place
outside the outer limits of Australian waters (whether or not
the installation is to be taken to a place in Australia before
being taken outside those outer limits).

A sea installation that is deemed to be part of Australia

because of the operation of this section shall, for the purposes of the
Customs Acts, cease to be part of Australia if:

(a)

(b)

the installation is detached from its location for the purpose of
being taken to a place that is not in an adjacent area or in a
coastal area; or

after having been detached from its location otherwise than for
the purpose referred to in paragraph (a), the installation is
moved for the purpose of being taken to a place that is not in
an adjacent area or in a coastal area.

General administration of Act

7. The Comptroller has the general administration of this Act.

Collectors of Customs
8. (1) In this Act:

(a)

(b)

)
(a)

(®)

a reference to the Collector, or to a Collector, shall be con-
strued as a reference to:

(i) any principal officer of Customs; or

(ii) any officer doing duty in the matter in relation to

which the expression is used; and

a reference to the Collector of Customs, or to a Collector of
Customs, for a State or Territory shall be construed as a
reference to the principal officer of Customs for that State or
Territory or for a part of that State or Territory.

For the purposes of this Act, a State shall be taken to include:

in the case of a State other than the State of Queensland —that
part of Australian waters that is within the area described in
Schedule 2 to the Petroleum (Submerged Lands) Act 1967 that
refers to that State; and
in the case of the State of Queensland —that part of Australian
waters that is within:

(i) the area described in that Schedule to that Act that

refers to the State of Queensland; or

(ii) the Coral Sea area.
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(3) For the purposes of this Act, the Northern Territory shall be
taken to include that part of Australian waters that is within:
(a) the area described in Schedule 2 to the Petroleum (Submerged
Lands) Act 1967 that refers to the Northern Territory; or
(b) the area described in that Schedule to that Act that refers to
the Territory of Ashmore and Cartier Istands.

Attachment of part of a State or Territory to adjoining State or
Territory for administrative purposes

8A. The Governor-General may, by Proclamation, declare that, for
the purposes of the administration of the Customs, a part of a State or
Territory specified in the Proclamation is attached to an adjoining
State or Territory so specified, and a part of a State or Territory so
specified shall, for the purposes of this Act, be deemed to be part of
the adjoining State or Territory.

Delegation

9. (1) The Minister may, by signed instrument, delegate to an
officer of Customs all or any of the fuactions and powers of the
Minister under the Customs Acts.

(2) A function or power s0 delegatéd, when performed or ex-
ercised by the delegate, shall, for the purposes of the Customs Acts, be
deemed to have been performed or exercised by the Minister.

(3) Paragraph 34AB (c) of the Acts Interpretation Act 1901 does
not apply to a delegation under subsection (1).

{4) Despite subsection (1), the power of the Minister to delegate
the Minister’s powers and functions under the Customs Acts does not
extend to a power or function conferred by subsection 269TG (1) or
(2), 269TH (1) or (2), 269T1 (1), (2), (4), (5) or (6) or 269TK (1) or (2)
of this Act or by subsection 8 (5), 9 (5), 10 (3B), 10 (5) or 11 (4) of the
Anti-Dumping Act,

Arrangements with States and the Northern Territory

11. (1) The Governor-General may make arrangements with the
Governor of a State:

(a) for the performance by all or any of the persons who from
time to time hold office as Judges of the Supreme Court of
that State of the functions of a Judge under Division 1A of
Part XII; and

(aa) for the performance by all or any of the persons who from

' time to time hold office as Judges of the Supreme Court of
that State of the functions of a Judge under Subdmsmn C of
Division 1B of Part XII; and
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(b) for the performance by all or any of the persons who from
time to time hold office as Magistrates in that State of the
functions of a Magistrate under that Subdivision; and

(c) for the performance by all or any of the persons who are
medical practitioners employed by that State of the functions
of a medical practitioner under Division 1B of Part XII.

- (2) The Governor-General may make arrangements with the
Administrator of the Northern Territory:

(a) for the performance by all or any of the persons who from
time to time hold office as Judges of the Supreme Court of
that Territory and are not also Judges of the Federal Court of
Australia or of the Supreme Court of that State of the func-
tions of a Judge under Division 1A of Part XII; and

(aa) for the performance by all or any of the persons who from
time to time hold office as Judges of the Supreme Court of
that Territory (and are not also Judges of the Federal Court of
Australia or of the Supreme Court of the Australian Capital
Territory) of the functions of a Judge under Subdivision C of
Division 1B of Part XII; and

(b) for the performance by all or any of the persons who from
time to time hold office as Magistrates in that Territory of the
functions of a Magistrate under that Subdivision; and

(c) for the performance by all or any of the persons who are
medical practitioners employed by that Territory of the func-
tions of a medical practitioner under Division 1B of Part XII.

Customs Seal

13. (1) The Customs shall have a seal, called the Customs Seal,
the design of which shall be determined by the Comptroller.

(2) The design so determined shall include:

(a) the Coat of Arms of the Commonwealth, that is to say, the
armorial ensigns and supporters granted to the Commonwealth
by Royal Warrant dated 19 September 1912; and

(b) the words “Australia~H.M. Customs”.

(3) The Customs Seal shall be kept at such place, and in the
custody of such person, as the Comptroller directs.

(4) The Customs Seal shall be used as directed by the Comptroller.

(5) The Comptroller, the Collector of Customs for a State and the
Collector of Customs for the Northern Territory shall each have in his
custody a stamp, called a Customs stamp, the design of which shall, as
nearly as practicable, be the same as the design of the Customs Seal
with the addition of:
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(a) in the case of the stamp in the custody of the Comptrol-
ler—the words “Australian Capital Territory”;

(b) in the case of the stamp in the custody of a Collector of
Customs for a State—the name of the State; and

(c) in the case of the stamp in the custody of the Collector of
Customs for the Northern Territory—the words “Northern
Territory”.

(6) A Customs stamp shall be used as provided by this Act.

(7) All courts {(whether exercising federal jurisdiction or not) and
all persons acting judicially shall take judicial notice of the impression
of the Customs Seal, or of the mark of a Customs stamp, on a
document or a copy of a document and, in the absence of proof to the
contrary, shall presume that impression or mark, as the case may be,
was made by proper authority.

Customs flag

14. The ships and aircraft employed in the service of the Customs
shall be distinguished from other ships and aircraft by such flag or in
such other manner as shall be prescribed.

Appointment of ports etc.

15. (1) The Comptroller may, by notice published in the Gazette:
(a) appoint ports and fix the limits of those ports; and
(b) appoint airports and fix the limits of those airports.

(2) The Comptroller may, by notice published in the Gazstte:

(a) appoint wharves and fix the limits of those wharves; and

(b) appoint boarding stations for the boarding of ships and aircraft
by officers.

(3) A notice under subsection (1) or {2) may provide that a port,
airport, wharf or boarding station appointed by the notice is to be a
port, airport, wharf or boarding station for limited purposes specified
in the notice.

Appointment of sufferance wharfs etc.

17. The Comptroller may by Gazette notice:
(a) Appoint sufferance wharfs in any port.
(b) Appoint places for the examination of goods on landing,
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Accommodation on wharfs and at airports

19. Every wharf-owner and airport owner shall provide to the
satisfaction of the Collector suitable office accommodation on his
wharf or at his airport for the exclusive use of the officer employed at
the wharf or airport also such shed accommodation for the protection
of goods as the Comptroller may in writing declare to be requisite.

Penalty: $100.

Waterfront area control

20. (1) A person who is in a waterfront area must, at the request
of a Customs officer, produce appropriate identification for the
officer’s inspection.

(2) If a person refuses or fails to produce appropriate identifica-
tion to a Customs officer on request, the officer may, if he or she has
reason to believe that the person is a member of the crew of an
international ship, request the person to return to the ship forthwith to
obtain that identification. '

(3) If a member of the crew of an international ship refuses or fails
to produce appropriate identification to a Customs officer, the master
of the ship is taken, because of that refusal or failure, to have
committed an offence against this Act.

Penalty: $1,000.

(4) In any proceedings for an offence against subsection (3), it is a
defence if the master of the ship establishes that he or she has taken
all reasonable steps to ensure that crew members:

(a) have appropriate identification; and
(b) understand their obligation to carry their identification in a

waterfront area and to produce it to Customs officers when
requested to do so.

(5) If:

(a) a person refuses or fails to produce appropriate identification

' to a Customs officer on request; and

(b) the officer has no reason to believe that the person is a
member of an international ship’s crew;

the officer may:

(c) if the person can otherwise establish his or her identity to the
satisfaction of the officer and explain his or her presence in
the waterfront area—issue the person with a temporary iden-
tification; or
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(d) if the person is unable to establish his or her identity or io
explain his or her presence in the waterfront area--request the
person to leave the waterfront area forthwith.

(6) For the purposes of this section, a temporary identification
issued under subsection (5) has effect, until that document expires, as
if it were an appropriate identification.

(7) A person must not, without reasonable excuse, refuse or fa11 to
comply with a request under subsection (2) or paragraph (5) (d).

Penalty: $500.

(8) In this section:
“appropriate identification” means:
(a) if a person is a member of the crew of an international shnp

(i) current passport; or

(ii) a document issued by the shipping company having
control of the ship concerned setting out the full name
and nationality of the person and the passport number
or other official identification number of the person; or

(iii) a document issued by, or by an instrumentality of, the
Commonwealth, a State or a Territory providing photo-
graphic identification of the person and setting out the
person’s full name, address, and date of birth; and

(b) if the person is not a member of the crew of such a
ship—either:

(i) a document issued by the employer of the person
providing photographic identification of the employee;
or -

(i) a document issued by, or by an instrumentatity of, the
Commonwealth, a State or a Territory providing photo-
graphic identification of the person and setting out the
person’s full name, address, and date of birth;

“international ship” means a ship that is currently engaged in making
international voyages;
“waterfront area” means an area:

(a) thatis:

(i} a port or wharf that is appointed, and the limits of
which are fixed, under section 15; or

(ii) a boarding station that is appointed under section 13;
or

(iii) a place that is appointed under paragraph 17 (b); and

(b) that is signposted so as to give persons present in the area a
clear indication:

(i) that it is an area under Customs control; and
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(i) that they must not enter, or remain in, the area unless
they carry appropriate identification; and

(iif) that they may be required to produce appropriate
identification and, if they fail to do so, that they may
be requested to leave the area.

Persons before whom declarations may be made

25. Declarations under this Act may be made before the Minister,
an officer of Customs or a Justice.

Declaration by youths

26. No person shall knowingly receive a declaration under this Act
by any person under the age of eighteen years.

State inspection laws

27. If the Governor-General shall so direct by proclamation any
State Act relating to the inspection or testing of imported goods may
be executed and enforced by the Customs.

Working days and hours etc.

28. (1) The regulations may prescribe the days (which may
include Sundays or holidays) on which, and the hours on those days
(which may be different hours on different days) between which,
officers are to be available to perform a specified function in every
State or Territory, in a specified State or Territory or otherwise than in
a specified State or Territory,

(2) Where a person requests a Collector to arrange for an officer
to be available to perform a function at a place outside hours pre-
scribed under subsection (1) for the performance of that function at
that place, the Collector may comply with that request, but the person
shall, except in a case where the regulations provide otherwise, pay to
the Customs such fee as the Comptroller determines, having regard to
the cost of making officers available for the purposes of this section.

(3) Where: .
(a) at the request of a person, a Collector arranges for the services
of an officer to be made available for the purpose of:
(i) inspecting or examining any goods; or
(ii) supervising any operation in relation to any goods;
at a place other than a place at which such services are
normally made available without charge; and

(b) a fee is not payable under subsection (2) in respect of the
services of the officer being made available;
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the person shall pay to the Customs such fee as the Comptroller
determines, having regard to the cost of making the services of officers
available for those purposes at places other than places at which such
services are normally made available without charge.

PART II —-CUSTOMS CONTROL EXAMINATION AND SECURITIES
GENERALLY

Customs control of goods

30. (1) Goods shall be subject to the control of the Customs as
follows:
(a) as to goods to which section 68 applies that are
unshipped—from the time of their importation:
(i} until there has been compliance with a Collector’s
permit for their unshipment; and
" (ii) if the goods are not examinable food that is entered
under section 71A of this Act—until either they are
delivered into home consumption in accordance with
an authority to deal under section 71B or with a
permission under section 69, 70 or 162A or they are
exported to a place outside Australia, whichever hap-
peans first; and
(iii) if the goods are examinable food entered under section
71A for home consumption—until a food control cer-
tificate is delivered to the person having possession of
the food; and
(iv) if the goods are examinable food entered under section
71A other than for home consumption—until there is
delivered to the person having possession of the food
an imported food inspection advice requiring its treat-
ment, destruction or re-exportation or, if no such ad-
vice is delivered until the goods are entered into home
consumption or exported to a place outside Australia,
whichever happens first;

(aa) as to goods to which section 68 applies that are not
unshipped—from the time of their importation until they are
exported to a place outside Australia;

(ab) as to goods referred to in paragraph 68 (1) (e), (f) or (i)—from
the time of their importation:
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(i) if they are unshipped—until there has been compliance
with a Collector’s permit for their unshipment and
until they are delivered into home consumption in
accordance with an authority under subsection 71 (2);
or

(if) if they are not unshipped—until they are exported to a
place outside Australia;

(ac) as to goods referred to in paragraph 68 (1) (g) or (h)—from
the time of their importation:

(i) if they are unshipped—until there has been compliance
with a Collector’s permit for their unshipment; or

(ii) if they are not unshipped—until they are exported to a
place outside Australia;
(ad) as to goods referred to in paragraph 68 (1) (d)—from the time
- of their importation until they are delivered into home con-
sumption in accordance with an authority under subsection 71
(2) or they are exported to a place outside Australia, which-
ever happens first; :

(b) as to all goods in respect of .which a claim for drawback has
been made before exportation of the goods to a place outside
Australia—from the time the claim is made until the goods are
exported, the claim is withdrawn or the claim is disallowed,
whichever happens first;

(c) as to all goods subject to any export duty—from the time when
the same are brought to any port or place for exportation until
the payment of the duty;

(d) as to all goods for export (including goods delivered for export
under section 61AA of the Excise Act 1901), being protected
objects, or being goods the exportation of which is subject to
compliance with any condition or restriction under any Act or
regulation—-from the time the goods are made or prepared in,
or are brought into, any prescribed place for export, until their
exportation to a place outside Australia, or, in the case of
goods delivered for export under section 61AA of the Excise
Act 1901, their exportation to such a place or their return, in
accordance with subsection 114D (2) of this Act, to Customs
control under section 61 of the Excise Act 1901,

(2) 1n this section:

“examinable food” has the same meaning as in the Imported Fooc}
Control Act 1992;

“imported food inspection advice” has the same meaning as in the
Imported Food Control Act 1992,
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Exemptions under Torres Strait Treaty

30A. (1) In this section:
“area in the vicinity of the Protected Zone” means an area in respect
of which a notice is in force under subsection (2);
‘“Australian place” means a place in Australia that is in the Protected
Zone or in an area in the vicinity of the Protected Zone;

“Papua New Guinea place” means a place in Papua New Guinea that
is in the Protected Zone or in an area in the vicinity of the Protected
Zone;

“Protected Zone” means the zone established under Article 10 of the
Torres Strait Treaty, being the area bounded by the line described in
Annex 9 to that treaty;

“Protected Zone ship” means a ship that is owned or operated by a
traditional inhabitant;

“Torres Strait Treaty” means the treaty between Australia and the
Independent State of Papua. New Guinea that was signed at Sydney on
18 December 1978;

“traditional activities” has the same meaning as in the Torres Strait
Treaty;

“traditional inhabitants” has the same meaning as in the Torres Strait
Fisheries Act 1984,

(2) The Comptroller may, by notice published in the Gazette,
declare an area adjacent to the Protected Zone to be an area in the
vicinity of the Protected Zone for the purposes of this section,

(3) The Comptroller may, by notice published in the Gazeite,
exempt, subject to such conditions (if any) as are specified in the
notice, from so many of the provisions of the Customs Acts as are
specified in the notice:

(a) any Protected Zone ship that arrives at an Australian place on
a voyage from a Papua New Guinea place or that leaves an
Australian place on a voyage to a Papua New Guinea place,
being a ship:

(i) on board which there is at least one traditional inhabi-
tant who is undertaking that voyage in connection with
the performance of traditional activities in the
Protected Zone or in an area in the vicinity of the
Protected Zone; and
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(ii) no person on board which is a person other than:
(A) a person referred to in subparagraph (i); or
(B) an employee of the Commonwealth, of Queens-
land or of Papua New Guinea or of an authority
of the Commonwealth, of Queensland or of
Papua New Guinea who is undertaking that voy-
age in connection with the performance of his
duties;
(b) the entry into Australia, or the departure from Australia, of
persons on board a ship of the kind referred to in paragraph
(a); or
(c) the importation into Australia, or the exportation from Austra-
lia, of goods on board a ship of the kind referred to in
paragraph (a), being goods that:

(i) are owned by, or are under the control of, a traditional
inhabitant who is on board that ship and have been
used, aré being used or are intended to be used by him
in connection with the performance of traditional ac-
tivities 'in the Protected Zone or in an area in the
vicinity of the Protected Zone;

(ii) are the personal belongings of a person referred to in
subparagraph (a) (ii); or

(iii) are stores for the use of the passengers or crew of that
ship or for the service of that ship.

(4) Where:

(a) the master of a ship (not being a ship to which an exemption
- under subsection (3) applies) or the pilot of an aircraft pro-
poses to take that ship or aircraft, as the case may be, on a
voyage or flight, as the case may be, from an Australian place
to a Papua New Guinea place or from a Papua New Guinea
place to an Australian place; and
(b) that voyage or flight, as the case may be:

(i) will be undertaken by at least one person who is a
traditional inhabitant for purposes connected with the
performance of traditional activities in the Protected
Zone or in an area in the vicinity of the Protected
Zone; and

(ii) will not be undertaken by a person other than:

(A) a person referred to in subparagraph (i);
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(B) an employee of the Commonwealth, of Queens-
land or of Papua New Guinea or of an authority
of the Commonwealth, of Queensland or of
Papua New Guinea who will be undertaking that
voyage or flight in connection with the perfor-
mance of his duties; or

(C) the master of the ship or a member of the crew of
the ship or the pilot of the aircraft or a member
of the crew of the aircraft, as the case may be;

the master of the ship or the pilot of the aircraft, as the case may be,
may, by notice in writing given to the Comptroller setting out such
information as is prescribed, request the Comptroller to grant an
exemption under subsection ($) in relation to the voyage or flight, as
the case may be,

(5) The Comptroller may, in his discretion, after receiving an
application under subsection (4) i relation to a proposed voyage by a
ship or a proposed flight by an aircraft, by notice in writing given to
the person who made the application, exempt, subject to such con-
ditions (if any) as are specified in the notice, from so many of the
provisions of the Customs Acts as are specified in the notice:

(a) the entry into Australia,-or the departure from Australia, of
that ship or aircraft, as the case may be, in the course of that
voyage or flight, as the case may be;

(b) the entry into Australia, or the departure from Australia, of
any person on board that ship or aircraft, as the case may be,
in the course of that voyage or flight, as the case may be; and

(c) the importation into Australia, or the exportation from Austra-
lia, of goods, or goods included in a class of goods specified in
the notice, on board that ship during that voyage or on board
that aircraft during that flight, as the case may be, being goods
that: '

(i) are owned by, or are under the control of, a traditional
inhabitant who is on board that ship or aircraft, as the
case may be, and have been used, are being used or are
intended to be used by him in connection with the
performance of traditional activities in the Protected
Zone or in an area in the vicinity of the Protected
Zong;

(ii) are the personal belongings of a person who is on
board that ship or aircraft, as the case may be, in the
course of that voyage or flight, as the case may be; or

(iii) are stores for the use of the passengers or crew of that
ship or aircraft, as the case may be, or for the service
of that ship or aircraft, as the case may be,
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(6) Where:

(a) under subsection (3) or (5), the arrival at a place in Australia
of a ship, an aircraft or a person, or the importation into
Australia of goods, is exempt from any provisions of the
Customs Acts; and

(b) that ship, aircraft or person arrives at, or those goods are
taken to, a place in Australia that is not in the Protected Zone
or in an area in the vicinity of the Protected Zone;

the Customs Acts (including the provisions referred to in paragraph
(a)) apply in relation to the arrival of that ship, aircraft or person at,
or the taking of those goods to, the place referred to in paragraph (b)
as if that ship, aircraft or person had arrived at the place, or those
goods had been taken to that place, as the case may be, from a place
outside Australia.

Goods on ships and aircraft subject to Customs control

31. All goods on board any ship or aircraft from a place outside
Australia shall also be subject to the control of the Customs whilst the
ship or aircraft is within the limits of any port or airport in Australia,

Right of examination

32. The control of the Customs especially includes the right of the
Customs to examine all goods subject to such control.

Persons not to move goods subject to the control of the Customs

33. (1) Except as authorized by this Act, a person shall not move,
alter or interfere with goods that are subject to the control of the
Customs. '

Penalty: $50,000.

(2) If a person who commits an offence against subsection (1) does
the act that constitutes the offence:

(a) on behalf of another person of whom he is an empioyee; or

(b) at the direction or with the consent or agreement (whether
express or implied) of another person;

that other person commits an offence and is punishable, on conviction,
by a fine not exceeding $50,000.

(3) It is a defence to a charge arising under subsection (2) if the
person charged proves that he took reasonable precautions, and ex-
ercised due diligence, to prevent the person who is alleged by the
charge to have moved, altered or interfered with goods in contraven-
tion of subsection (1) from so moving, altering or interfering with
those goods.
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(4) For the purposes of this section, a director of a body corporate
shall be deemed to be an employee of that body.

(5) A reference in this section to goods shall be read as not
including a reference to installations.

Resources installations subject to the control of the Customs

33A. (1) Except with permission in force under subsection (2), a
person shall not use an Australian resources installation that is subject
to the control of the Customs in, or in any operations or activities
associated with, or incidental to, exploring or exploiting the Australian
seabed.

Penalty: $50,000.

(2) The Comptroller may give permission in writing to a person
specified in the permission, subject to such conditions (if any) as are
specified in the permission, to engage in specified activities in relation
to the use of an Australian resources installation that is subject to the
control of the Customs,

3 A person who has been given permission under subsection (2)
shall not refuse or fail to comply with any condition (including a
condition imposed or varied under subsection (4)) to whnch that
permission is subject.

Penalty: $10,000.

(4) Where the- Comptroller has, “under subsect1on (2) given a
person permission to engage in any activities in relation to an Austra-
lian resources installation, the Comptroller may, while that installation
remains subject to the control of Customs, by notice in writing served
on the person: .

(a) suspend or revoke the permission;

(b) revoke or vary a condition to which the permission is subject

or

{c) impose new conditions to which the permission is to be

subject.

Sea installations subject to the control of the Customns

33B. (1) Except with permission in force under subsection (2), a
person shall not use an Australian sea installation that is subject to the
control of the Customs.

Penalty: $50,000.
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(2) The Comptroller may give permission in writing to a person
specified in the permission, subject to such conditions (if any) as are
specified in the permission, to engage in specified activities in relation
to the use of an Australian sea installation that is subject to the control
of the Customs.

(3) A person who has been given permission under subsection (2)
shall not refuse or fail to comply with any condition (including a
condition imposed or varied under subsection- (4)) to which that
permission is subject.

Penalty: $10,000.

(4) Where the Comptroller has, under subsectmn (2), given a
person permission to engage in any activities in relation to an Austra-
lian sea installation, the Comptroller may,.while that installation re-
mains subject to the control of -the Customs, by notice in writing
served on the person: .

(a) suspend or revoke the permission;

{b) revoke or vary a condition to which the pern:usswn is subject;
or

(c) impose new conditions to which the permission is to be
subject.

No claim for compensation for loss

34. The Customs shall not be liable for any loss or damage
occasioned to any goods subject to the control of the Customs except
by the neglect or wilful act of some officer,

Goods imported by post

35. Goods imported by post shall be subject to the control of the
Customs equally with goods otherwise .1mported

Persons having possession of dutiable goods to keep them safely

35A. (1) Where a person who has, or has been entrusted with, the
possession, custody or control of dut1ab1e goods which are subject to
the control of the Customs:

(a) fails to keep those goods safely; or

(b) when so requested by a Collector, does not account for those
goods to the satisfaction of a Collector;

that person shall, on demand in writing made by a Collector, pay to
the Commonwealth an amount equal to the amount of the duty of
Customs which would have been payable on those goods if they had
been entered for home consumption on the day on which the demand
was made,
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(1A) Where:

(a) dutiable goods subject to the control of the Customs are, in
accordance with authority given under section 71B or by
authority of a permission given under section 71E, taken from
a place for removal to another place;

(b) the goods are not, or part of the goods is not, delivered to that
other place; and

(c) when so requested by a Collector, the person who made the
entry or to whom the permission was given, as the case may
be, does not account for the goods, or for that part of the
goods, as the case may be, to the satisfaction of a Collector;

the person shall, on demand in writing made by a Collector, pay to the
Commonwealth an amount equal to the amount of the duty of Cus-
toms which would have been payable on the goods, or on that part of
the goods, as the case may be, if they had been entered for home
consumption on the day on which the demand was made.

(1B) Where:

(a) dutiable goods subject to the control of the Customs are, by
authority of a permission given under section 71E, removed to
a place other than a warehouse; and

(b) the person to whom the permission was given fails to keep
those goods safely or, when so requested by a Collector, does
not account for the goods to the satisfaction of a Collector;

the person shall, on demand in writing made by a Collector, pay to the
Commonwealth an amount equal to the amount of the duty of Cus-
toms which would have been payable on those goods if they had been
entered for home consumption on the day on which the demand was
made.

(2) An amount payable under subsection (1), (1A) or (1B) shall be
a debt due to the Commonwealth and may be sued for and recovered
in a court of competent jurisdiction by proceedings in the name of the
Collector.

(3) In proceedings under the last preceding subsection, a statement
or averment in the complaint, claim or declaration of the Collector is
evidence of the matter or matters so stated or averred.

(4) This section does not affect the liability of a person arising
under or by virtue of:

(a) any other provision of this Act; or
(b) a security given under this Act.
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Right to require security

42. (1) The Customs shall have the right to require and take
securities for compliance with this Act, for compliance with conditions
or requirements to which the importation or exportation of goods is
subject and generally for the protection of the revenue of the Customs,
and pending the giving of the required security in relation to any
goods subject to the control of the Customs may refuse to deliver the
goods or to give any authority under section 71B to deal with the
goods.

(1A) The right of the Customs under subsection (1) to require and
take a security includes the right to require and take securities for
payment of any penalty that a person may become liable to pay to the
Commonwealth under the Customs Undertakings (Penalties) Act 1981.

(1B) The right of the Customs under subsection (1) to require and
take a security includes the right to require and take securities in
respect of any interim duty that may be payable on goods under the
Customs Tariff (Anti-Dumping) Act 1975 but no such security shall be
required or taken under this Act:

(a) on an application under section 269TB of this Act in respect
of the goods to which the application relates before the time at
which the Comptroller has made a preliminary finding under
section 269TD that there are sufficient grounds for the pub-
lication by the Minister of a dumping duty notice or a coun-
tervailing duty notice within the meaning of Part XVB in
respect of those goods; or

(b) on like goods imported into Australia before that time.

(1C) Where an undertaking is given and accepted under sub-
section 269TG (4) or 269TJ (3) in respect of goods to which an
application under section 269TB relates and that undertaking is subse-
quently breached, then, despite subsection (1B), the Customs may
forthwith require and take securities in respect of any interim duty
that may be pavable under the Customs Tariff (Anti-Dumping) Act
1975 on the goods the subject of the application or on like goods
imported into Australia before that time even though the Comptroller
has not made a preliminary finding of the kind referred to in para-
graph (1B) (a) in respect of the goods the subject of the application.

(2) The right of the Customs under subsection (1) to require and
take securities includes the right to require and take a security for a
purpose or purposes for which security may be taken under that
subsection and for a purpose or purposes for which security may be
taken under section 16 of the Excise Act 1901-1957 and the succeeding
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provisions of this Part apply to and in relation to such a security in the
same manger as they apply to and in relation to any other security
required and taken under subsection (1).

(3) The rights of the Customs under this section may be exercised
by a Collector on behalf of the Customs.

Form of security

43, A security shall be given in a manner and form approved by a
Collector and may, subject to that approval, be by bond, guarantee,
cash deposit or any other method, or by two or more different
methods.

General bonds may be given

44. When security is required for any particular purpose security
may by the authority of the Comptroller be accepted to cover all
transactions for such time and for such amounts as the Comptroller
may approve.

Cancellation of honds

45. (1) All Customs securities may after the expiration of 3 years
from the date thereof or from the time specified for the performance
of the conditions thereof be cancelled by the Comptroller,

(2) A security taken in respect of any interim duty that may
become payable on goods under section 8, 9, 10 or 11 of the Customs
Tariff (Anti-Dumping) Act 1975, being a security taken before the
publication by the Minister of a notice declaring that section to apply
to those goods, shall be cancelled before the expiration of the pre-
scribed period after the date of the security.

(3) In subsection (2), “prescribed period” means:

(a) in relation to a security in respect of any interim duty that
may be payable on goods under section 8 or 9 of the Customs
Tariff (Anti-Dumping) Act 1975—a period of 4 months or such
longer period (not being a period exceeding 6 months) as is
requested by the exporter of the goods concerned; or

(b) in any other case—a period of 4 months.

4) Where:

(a) a notice is published by the Minister declaring section 8, 9, 10
or 11 of the Customs Tariff (Anti-Dumping) Act 1975 to apply
to goods of a particular kind that may be imported into
Australia;

(b) goods of that kind are imported while that notice is in force:
and
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(c) security is taken after the importation of those goods in rela-
tion to the interim duty that may be payable in respect of
them;

subsection (2) does not apply in relation to that security.

New sureties

46. If the Collector shall not at any time be satisfied with the
sufficiency of any security the Collector may require a fresh security
and a fresh security shall be given accordingly.

Form of Customs security

47. The form of Customs security in Schedule I hereto shall suffice
for all the purposes of a bond or guarantee under this Act and without
sealing shall bind its subscribers as if sealed and unless otherwise
provided therein jointly and severally and for the full amount.

Effect of Customs security

48. (1) Whenever any such Customs security is put in suit by the
Collector the production thereof without further proof shall entitle the
Collector to judgment for their stated liability against the persons
appearing to have executed the same unless the defendants shall prove
compliance with the condition or that the security was not executed by
them or release or satisfaction.

(2) If it appears to the Court that a non-compliance with a
Customs security has occurred, the security shall not be deemed to
have been discharged or invalidated, and the subscribers shall not be
deemed to have been released or discharged from liability by reason
of: '

(a) an extension of time or other concession;

(b) the Customs having consented to, or acquiesced in, a previous
non-compliance with the condition; or
(c) the Collector having failed to bring suit against the subscribers

upon the occurrence of a previous non-compliance with the
condition.
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PART IV—THE IMPORTATION OF GOODS
Division 1A—Preliminary

Importation
49. For the purpose of securing the due importation of goods:
(1) The ship or aircraft may be boarded.
(2) The cargo shall be reported.
(3) The goods shall be entered unshipped and may be examined.

Ships and aircraft deemed to be imported

49A. (1) Where:

(a) a ship or an aircraft has entered Australia; and

(b) a Collector, after making such inquiries as he thinks appro-
priate, has reason to believe that the ship or aircraft might
have been imported into Australia;

he may serve, in accordance with subsection (4), a notice in respect of
the ship or aircraft stating that, if the ship or aircraft remains in
Australia throughout the period of 30 days commencing on the day on
which the notice was served, the ship or aircraft shall be deemed to
have been imported into Australia and may be forfeited.

(2) Where a notice under subsection (1) has been served in respect
of a ship or an aircraft, a Collector, if he considers that, having regard
to weather conditions or any other relevant matter, it is reasonable to
do s0, may extend the period specified in the notice by serving, in
accordance with subsection (4), a notice in respect of the ship or
aircraft stating that that period has been extended and specifying the
period by which it has been extended.

(3) Where a notice under subsection (1) has been served in respect
of a ship or an aircraft, a Collector may, before the expiration of the
period specified in the potice, or, if that period has been extended
under subsection (2), that period as extended, revoke that notice by
serving, in accordance with subsection (4), a notice in respect of the
ship or aircraft stating that the first-mentioned notice is revoked.

(4) A Collector shall serve a notice under subsection (1), (2} or (3)
in respect of a ship or an aircraft by causing the notice to be affixed to
a prominent part of the ship or aircraft.

(5) Where a Collector serves a notice under subsection (1), (2) or
(3) in respect of a ship or an aircraft, he shall, as soon as practicable
after serving the notice, publish a copy of the notice in:
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(a) a newspaper circulating generally in the State or Territory in
which the ship or aircraft is situated, or, in the case of a ship
or seaplane that is not in a State or Territory, in the State or
Territory that is adjacent to the place where the ship or
seaplane is situated; and

(b) if that newspaper does not circulate in the locality in which
the ship or aircraft is situated—a newspaper (if any) circulating
in that locality.

(6) Where a Collector who proposes to serve a notice under
subsection (1), (2) or (3) in respect of a ship or aircraft considers that
the person (if any) in charge of the ship or aircraft is unlikely to be
able to read the English langnage but is likely to be able to read
another language, the Collector shall, when causing the notice to be
affixed to the ship or aircraft, cause a translation of the notice into a
language that that person is likely to be able to read to be affixed to
the ship or aircraft as near as practicable to the notice.

(7) Where:

(a) a Collector has served a notice under subsection (1) in respect
of a ship or aircraft;

(b) the Collector has complied with subsections (5) and (6) in
relation to the notice;

(c) the notice has not been revoked under subsection (3);

(d) the ship or aircraft has remained in Australia throughout the
period specified in the notice, or, if that period has been
extended under subsection (2), that period as extended; and

(e) an entry has not been made in respect of the ship or aircraft
during that period or that period as extended, as the case
requires;

the ship or aircraft shall, for the purpose of this Act be deemed to
have been imported into Australia on the expiration of that period or
that period as extended, as the case requires.

(8 A reference in this section to Australia shall be read as
including a reference to waters within the limits of any State or
internal Territory.

(9) A reference in this section to a ship shall be read as not
including a reference to an overseas resources installation or to an
overseas sea installation.
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Installations and goods deemed to be imported

49B. (1) Where:

(a) an overseas resources installation (not being an installation
referred to in subsection {2)), becomes attached to the Aunstra-
lian seabed; or

(b) an overseas sea installation (not being an installation referred
to in subsection (2)) becomes installed in an adjacent area or
in a coastal area;

the installation and any goods on the installation at the time when it
becomes so attached or so installed shall, for the purposes of the
Customs Acts, be deemed to have been imported into Australia at the
time when the installation becomes so attached or so installed.

(2) Where: _

(a) an overseas resources installation is brought to a place in
Australia and is to be taken from that place into Australian
waters for the purposes of being attached to the Australian
seabed; or

{b) an overseas sea installation is brought to a place in Australia
and is to be taken from that place into an adjacent area or
into a coastal area for the purposes of being installed in that
area;

the installation and any goods on the installation at the time when it is
brought to that place shall, for the purpose of the Customs Acts, be
deemed to have been imported into Australia at the time when the
installation is brought to that place.

Division 1 —Prohibited Imports

Prohibition of the importation of goods

50. (1) The Governor-General may, by regulation, prohibit the
importation of goods into Australia,
(2) The power conferred by the last preceding subsection may be
exercised:
(a) by prohibiting the importation of goods absolutely;
(aa) by prohibiting the importation of goods in specified circum-
stances;

(b) by prohibiting the importation- of goods from a specified place;
or

(c) by prohibiting the importation of goods unless specified con-
ditions or restrictions are complied with.
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(3) Without limiting the generality of paragraph (2) (c), the

regulations:

{a) may provide that the importation of the goods is prohibited
unless a licence, permission, consent or approval to import the
goods or a class of goods in which the goods are included has
been granted as prescribed by the regulations; and

(b) may make provision for and in relation to:

(i) the assignment of licences or permissions so granted or
of licences or permissions included in a prescribed
class of licences or permissions so granted;

{(ii) the granting of a licence or permission to import goods
subject to compliance with conditions or requirements,
either before or after the importation of the goods, by
the holder of the licence or permission at the time the
goods are imported;

(iii) the surrender of a licence or permission to import
goods and, in particular, without limiting the generality
of the foregoing, the surrender of a licence or permis-
sion to import goods in exchange for the granting to
the holder of the surrendered licence or permission of
another licence or permission or other licences or
permissions to import goods; and '

(iv) the revocation of a licence or permission that is grant-
ed subject to a condition or requirement to be com-
plied with by a person for a failure by the person to
comply with the condition or requirement, whether or
not the person is charged with an offence against
subsection (4) in respect of the failure.

(3A) Without limiting the generality of subparagraph (3) (b) (ii), a
condition referred to in that subparagraph may be a condition that,
before the expiration of a period specified in the permission or that
period as extended with the approval of the Collector, that person, or,
if that person is a natural person who dies before the expiration of that
period or that period as extended, as the case may be, the legal
personal representative of that person, shall export, or cause the
exportation of, the goods from Australia.

(4) Where a licence or permission granted, after the commence-
ment of this subsection, under the regulations is subject to a condition
or requirement to be complied with by a person, the person shall
comply with the condition or requirement and, if he fails to do so, he
is guilty of an offence punishable upon conviction:

(a) if the licence or permission relates to goods that are not

narcotic goods—by a fine not exceeding $10,000; or
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(b) if the licence or permission relates to goods that are narcotic
goods—as provided by section 233,

Prohibited imports

51, (1) Goods, the importation of which is prohibited under
section 50, are prohibited imports.

(2) Notwithstanding the generality of subsection (1), ships, boats
and aircraft the importation of which is prohibited under section 50
are prohibited imports if, and only if, they have been imported into
Australia.

Division 2—The Boarding of Ships and Aircraft

Ships and aircraft to enter ports or airperts

58. (1) The master of a ship or the pilot of any aircraft shall not,
without the permission of a Collector given under subsection (2),
suffer his ship or aircraft to enter any place other than a port or
airport unless from stress of weather or other reasonable cause.

Penalty: $50,000.

(2) A Collector may, by notice in writing given to the master of a
ship or the pilot of an aircraft who has applied for permission to bring
his ship or aircraft to a place other than a port or airport, give the
person permission, subject to such conditions (if any) as are specified
in the notice, to bring the ship or aircraft to, or to remain at, that
place.

(3) A person who has been given permission under subsection (2)
shall not refuse or fail to comply with any condition (including a
condition imposed or varied under subsection (4)) to which that
permission is subject.

Penalty: $10,000.

(4) Where a Collector has, under subsection (2), given a person
permission to bring a ship or aircraft to a place other than a port or
airport, the Collector may, at any time before that ship or aircraft is
brought to that place, by notice in writing served on the person:

(a) revoke the permission;

(b) revoke or vary a condition to which the permlssmn is subject;

or

(c) impose new conditions to which the permission is to be

subject.
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Conditions to which a permission under subsection (2) may be

subject include conditions relating to matters occurring while the ship
or aircraft is at the place to which the permission relates.

(6)

A reference in this section to a ship or aircraft entering, or

being brought to, a place other than a port or airport shall be read as
including a reference to the ship or aircraft being brought to a ship
that is at an Australian resources installation or an Australian sea
installation.

Direct journeys between sea installations and external places prohibited

58A. (1) For the purposes of this section, sea installations shall be
deemed not to be a part of Australia.

2)
(a)

(b)

then:
()
(d)

(e)

Subject to subsection (6), where a person:

travels from an external place to a sea installation installed in
an adjacent area in respect of a State, of the Northern Terri-
tory or of the Territory of Ashmore and Cartier Islands or in a
coastal area (whether or not in the course of a longer journey);
and

has not been available for questioning in Australia for the
purposes of this Act after leaving the place and before arriving
at the installation;

that person;

the holder of the permit for the installation or, if there is no
such holder, the owner of the installation; and

the owner and person in charge of a ship or aircraft on Whlch
the person travelled from the place to the installation;

are each guilty of an offence against this section.

3)
(a)

(b)

then:

(c)

Subject to subsection (6), where goods:

are brought from an external place to a sea installation in-
stalled in an adjacent area in respect of a State, of the
Northern Territory or of the Territory of Ashmore and Cartier
Islands or in a coastal area (whether or not previously brought
to that place from another place); and

have not been available for examination in Australia for the
purposes of this Act after leaving the place and before arriving
at the installation;

the owner of the goods at the time of their arrival at the
installation; :
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(4)
(e)
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the holder of the permit for the installation or, if there is no
such holder, the owner of the installation; and

the owner and person in charge of a ship or aircraft on which
the goods were transported from the place to the installation;

are each guilty of an offence against this section.

(4) Subject to subsection (6), where a person:

(a)

(b)

then:
()
(d)

(e)

travels from a sea installation installed in an adjacent area in
respect of a State, of the Northern Territory or of the Territory
of Ashmore and Cartier Islands or in a coastal area to an
external place (whether or not in the course of a longer
journey); and

has not been available for questioning in Australia for the
purposes of this Act after leaving the installation and before
arriving in the place,

that person;

the holder of the permit for the installation or, if there is no
such holder, the owner of the installation; and

the owner and person in charge of a ship or aircraft on which
the person travelled from the installation to the place;

are each guilty of an offence against this section,

(5) Subject to subsection (6), where goods:

(2)

(b)

then:
()
(d)

(e)

are sent from a sea installation installed in an adjacent area in
respect of a State, of the Northern Territory or of the Territory
of Ashmore and Cartier Islands or in a coastal area to an
external place (whether or not the goods are sent on from that
place); and

have not been available for examination in Australia for the
purposes of this Act after leaving the installation and before
arriving in the place;

the person who sent the goods;

the holder of the permit for the installation or, if there is no
such holder, the owner of the installation; and

the owner and person in charge of a ship or aircraft on which
the goods were transported from the installation to the place;

are each guilty of an offence against this section.

(6) It is a defence to a charge of an offence against this section if it
is established that the journey because of which the offence would
have been committed:
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(a) was necessary to secure the safety of, or appeared to be the
only way of averting a threat to, human life;

. (b) was necessary to secure, or appeared to be the only way of
averting a threat to, the safety of a ship at sea, of an aircraft in
flight or of a sea installation; or

(c) was authorised in writing, by the Comptroller, and was carried
out in accordance with the conditions (if any) specified in that
authorisation.

(7) Subsection (6) shall not be taken to limit by implication any
defence that would, but for the subsection, be available to a person
charged with an offence against this section.

(8) For the purposes of this section:

(a) a person shall not be taken to travel from or to an external
place or a sea installation because only of having been in an
aircraft flying over, or on a landing place in, the place or
installation; and

(b) goods shall not be taken to have been brought from, or sent to,
an external place or a sea installation because only of being in
an aircraft flying over, or on a landing place in, the place or
installation,

Penalty: $10,000.

Direct journeys between certain resources installations and external
places prohibited

58B. (1) In this section:
“external place” does not include Indonesia.

(2) Subject to subsection (6), where a person travels from an
external place to a resources installation in Area A (whether or not in
the course of a longer journey) without entering either Australia or
Indonesia:

(a) that person; and

(b) the owner of the installation; and

(c) the owner and person in charge of the ship or aircraft on
which the person arrives at the installation;

are each guilty of an offence against this section.

(3) Subject to subsection (6), where goods are taken from an
external place to a resources installation in Area A (whether or not
previously brought to that place from another place) without being
taken into either Australia or Indonesia:

(a) the owner of the goods at the time of their arrival at the

installation; and
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(b) the owner of the installation; and

(¢) the owner and person in charge of the ship or aircraft on
which the goods arrive at the installation;

are each guilty of an offence against this section.

(4) Subject to subsection (6), where a person tiravels from a
resources installation in Area A to an external place (whether or not
in the course of a longer journey) without entering either Australia or
Indomnesia:

(a) that person; and

(b) the owner of the installation; and

{c) the owner and person in charge of the ship or aircraft on
which the person left the installation;

are each guilty of an offence against this section,

(5) Subject to subsection (6), where goods are sent from a
resources installation in Area A to an external place (whether or not
the goods are sent on from that place) without being taken into
Australia or Indonesia:

{a) the person who sends the goods; and

(b) the owner of the installation; and

(c) the owner and person in charge of the ship or aircraft on

which the goods leave the installation;

are each guilty of an offence against this section.

(6) It is a defence to a prosecution for an offence against this
section that the journey because of which the offence would have been
committed:

(a) was mecessary to secure the safety of, or appeared to be the
only way of averting a threat to, human life; or

(b) was necessary to secure, or appeared to be the only way of
averting a threat to, the safety of a ship at sea, of an aircraft in
flight or of a resources installation; or

(c) was authorised in writing by the Comptroller and was carried
out in accordance with the conditions (if any) specified in the
authorisation.

(7) Subsection (6) is not to be taken to limit by implication any
defence that would, apart from that subsection, be available 'to a
person charged with an offence against this section.
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(8) For the purposes of this section:

(a) a person is not to be taken to travel from or to an external
place or an installation only because the person is in an
aircraft flying over, or on a landing place in or on, the place or
installation; and

(b) goods are not to be taken to have been brought from, or sent
to, an external place or an installation only because the goods
were in an aireraft that flew over, or was on a landing place in
or on, the place or installation.

(9) A person who commits an offence against this section is
punishable, on conviction, by a fine not exceeding $10,000.

Ships and aircraft to obey signals

59. (1) The person in command of any ship in the service of the
Commonwealth on which the prescribed ensign of the ship is flying
may, by means of an international signal code or other internationally
recognized means of communication between ships, request the master
of:

(a) any Australian ship; or

(b) any ship within 12 nautical miles of the base line of the
territorial sea of Australia, within 12 nautical miles of the coast
of an island forming part of Australia or within 500 metres of
an Australian resources installation or an Australian sea
installation;

to permit his ship to be boarded for the purposes of this Act.

(2) The person in command of any aircraft in the service of the
Commonwealth on which the prescribed ensign or prescribed insignia
of the aircraft is or are displayed may, by means of an international
signal code or other internationally recognized means of communica-
tion between an aircraft and a ship, request the master of:

(a) any Australian ship; or

(b) any ship within 12 nautical miles of the base line of the

territorial sea of Australia, within 12 nautical miles of the coast
of an island forming part of Australia or within 500 metres of
an Australian resources installation or an Australian sea
installation;

to permit his ship to be boarded for the purposes of this Act.

(3) The master of a ship shall not, without reasonable excuse,
refuse or fail to comply with a request made of him in pursuance of
subsection (1) or (2).
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(4) The person in command of any aircraft in the service of the
Commonwealth on which the prescribed ensign or prescribed insignia
of the aircraft is or are displayed may, by means of an international
signal code or other internationally recognized means of communica-
tion between aircraft, request the pilot of:

(a) any Australian aircraft; or

(b) any aircraft flying over:

(i) Australia;
(ii) the waters within 12 nautical miles of the base line of
the territorial sea of Australia;
(iia) the waters within 12 nautical miles of the coast of an
island forming part of Australia; or

(iii) the waters within 500 metres of an Australian resources
installation or an Australian sea installation;

to land his aircraft at the nearest airport for boarding for the purposes
of this Act.

(5) The pilot of an aircraft shall not, without reasonable excuse,
refuse or fail to comply w1th a request made of him in pursuance of
subsection (4). ,

(6) This section has effect subject to the obligations of Australia
under international law, incliding obligations under any treaty or
convention or any other agreement between Australia and another
country,or other countries,

(7) In this section;
“Australian aircraft” has the same meaning as it has in the Civil
Aviation Act 1988,
“Australian ship” has the same meaning as it has in the Shipping
Registration Act 1981,

Penalty: $50,000.

Boarding stations

60. (1) The master of every ship from a place outside Australia
bound to or calling at any port shall bring his ship to for boarding at a
boarding station appointed for that port and shall permit his ship to be
boarded.

Penalty: $10,000.

(2) The pilot of an aircraft from a place outside Australia arriving
in Australia shall not suffer the aircraft to land at any other airport
until the aircraft has first landed:

(a) at such airport for which a boarding station is appointed as is

nearest to the place at which the aircraft entered Australia; or
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(b) at such other airport for which a boarding station is appointed
as has been approved by the Comptroller, in writing, as an
airport at which that aircraft, or a class of aircraft in which
that aircraft is included, may land on arriving in Australia
from a place outside Australia.

Penalty: $10,000.

(3) The pilot of an aircraft engaged on an air service or flight
between Australia and a place outside Australia:

(a) shall not suffer the aircraft to land at an airport for which a
boarding station is not appointed; and

(b) shall, as soon as practicable after the aircraft lands at an
airport, bring the aircraft for boarding to a boarding station
appointed for that airport and shall permit the aircraft to be
boarded.

Penalty: $10,000.

(4) It is a defence to a prosecution for an offence against a
provision of either of the last two preceding subsections if the person
charged proves that he was prevented from complying with the provi-
sion by stress of weather or other reasonable cause.

Facility for boarding

61. The master of any ship or the pilot of any aircraft permitting
his ship or aircraft to be boarded, the master of a resources installa-
tion, or the owner of a sea installation, shall, by all reasonable means,
facilitate the boarding of the ship, aircraft or installation by a person
who is authorized under this Act to board that ship, aircraft or
installation.

Penalty: $5,000.

Ships to come quickly to place of unlading

62. When a ship has been brought to at a boarding station and
boarded by an officer, the master of the ship shall, subject to any
direction given under section 275A, bring the ship to the proper place
of mooring or unlading, without touching at any other place, as
quickly as it is practicable for him lawfully to do so.

Penalty: $5,000,
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Ship or aircraft not to be moved without authority

63. No ship or aircraft after arrival at the proper place of mooring
or unlading shall except by authority or by direction of the harbour or
aerial authority be removed therefrom before the discharge of the
cargo intended to be discharged at the port or airport.

Penalty: §5,000.
Division 3—The Report of the Cargo

Impending arrival report

64. (1A) This section applies to a ship or aircraft on a voyage or
flight to Australia from a place outside Australia.

(1) The master or owner of a ship to which this section applies
that is due to arrive at a port in Australia (whether the first port or
any subsequent port on the same voyage) must, in accordance with
subsection (3) or (4), report its impending arrival to Customs:

(a) if the journey from the last port is likely to take not less than

48 hours—not later than 48 hours before its arrival; and

(b) if the journey from the last port is likely to take less than 48

hours—not later than 24 hours before its arrival.

Penalty: $500.

(2) The pilot or owner of an aircraft to which this section applies
that is due to arrive at an airport in Australia (whether the first airport
or any subsequent airport on the same flight) must, in accordance with
subsection (3), report its impending arrival to Customs:

(a) if the journey from the last airport is likely to take not less

than 3 hours—not later than 3 hours before its arrival; and

(b) if the journey from the last airport is likely to take less than 3
hours—not later than one hour before its arrival.

Penalty: $500.

(2A) A report under subsection (1) or (2) may be made by
document, telephone call, facsimile or, in the case of a report under
subsection (1) made by an owner of a ship who is a registered user in
relation to the Sea Cargo Automation System, by computer.

(3) A report for the purposes of subsection (1) or (2) (other than a
computer report for the purposes of subsection (1)) must:

(a) be communicated to Customs by sending or giving it to an
officer doing duty in relation to the reporting of ships or
aircraft at the port or airport at which the ship or aircraft is
expected to arrive; and
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(b) identify the ship or aircraft concerned and the port or airport
at which it is expected to arrive and state the expected time of
its arrival at that port or airport.

(4) A computer report for the purposes of subsection (1) must:

(a). be transmitted to Customs using the Sea Cargo Automation
System; and

(b) communicate such information as is set out in an approved
statement; and

(c) be signed by transmitting the identifying code of the person
making the report.

Arrival report

64AA. (1AA) This section zipplies to a ship or aircraft on a voyage
or flight to Australia from a place outside Australia.

(1) The master or owner of a ship to which this section applies
that has arrived at a port in Australia (whether the first port or any
subsequent port on the same voyage) must, in accordance with sub-
section (2), report the ship’s arrival to Customs together with particu-
lars of the ship’s stores, and of the personal effects of the crew, on
board at the time of arrival:

(a) before the end of a period of 24 hours after the ship’s arrival;

or

(b} before the issue of a Certificate of Clearance in respect of the

ship and the port;

whichever first happens.
Penalty: $500.

(1A) In calculating the period of 24 hours after the ship’s arrival
for the purposes of paragraph (1) (a), any time that falls on a Sunday
or a holiday is to be disregarded.

(1B) The pilot or owner of an aircraft to which this section applies
that has arrived at an airport in Australia (whether the first airport or
any subsequent airport on the same flight) must, in accordance with
subsection (2), report the aircraft’s arrival to Customs together with
particulars of the aircraft’s stores, within the meaning of section 130C,
on board at the time of arrival:

(a) before the end of a period of 3 hours after the aircraft’s

arrival; or

(b) before the issue of a Certificate of Clearance in respect of the

aircraft and the airport;

whichever happens first,
Penalty: $500.
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(2)' A report for the purposes of subsection (1) or (1B) must:

(a) be in writing; and

(b) be in an approved form; and

(¢) be communicated to Customs by sending or giving it to an
officer doing duty in relation to the reporting of ships or
aircraft at the port or airport of arrival; and

(d) contain such information as is required by the form; and

(e) be signed in a manner specified in the form.

(3) In this section:
“ship’s stores” means ship’s stores within the meaning of section 130C.

Cargo report

64AB. (1) This section applies to a ship or aircraft on a voyage or
flight to Australia from a place outside Australia. . -

(2) Before a Collector’s permit is granted in respect of any goods,
being cargo on board a ship to which this section applies that is due to
arrive at a port in Australia (whether the first port or any subsequent
port on the same voyage), the master or owner of the ship must
communicate to Customs a report of the cargo that is intended to be
unshipped at the port: '

(a) if the journey from the last port is likely to take not less than
48 hours—not later than 48 hours before the ship’s arrival at
the port; and

(b) if the journey from the last port is likely to take less than 48
hours—not later than 24 hours before its arrival.

(3) Before a Collector’s permit is granted in respect of any goods,
being cargo on board an aircraft to which this section applies that is
due to arrive at an airport in Australia, (whether the first airport or
any subsequent airport on the same journey), the pilot or owner of the
aircraft must communicate to Customs a report of the cargo that is
intended to be unshipped at the airport not later than;

(a) if that report is made by document—3 hours after the arrival

of the aircraft at the airport; or

(b) if that report is made by computer—2 hours before the arrival

of the aircraft at the airport,

(3A) A report under subsection (2) or (3) may be made by
document or, in the case of a report by an owner of a ship or aircraft
who is a registered user, by computer.
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(4) A documentary report of the cargo intended to be unshipped
from a ship or aircraft at a particular port or airport must:
(a) be communicated to Customs by sending or giving it to a
prescribed officer; and
(b) be in the approved form for ship cargo or air cargo, as the
case requires; and
(¢) contain:
(i) the information required by the form; or
(i) particulars of the person who is able to provide the
information required by the form; and
(d) be signed in a manner specified in the form.

(5) A computer report of the cargo intended to be unshipped from
a ship or aircraft must:

(a) be transmitted to Customs using a cargo automation system;
and

(b) communicate such information as is set out in an approved
statement; and .

(c) be signed by transmitting the identifying code of the person
making the report.

(6) Nothing in this section prevents the Comptroller-General from
approving different approved forms and different approved statements
for the cargo reports of different kinds of owner of a ship or aircraft.

Amendment of cargo reports

64ABA. (1) At any time after a cargo report is communicated to
Customs but before the delivery of the goods into home consumption
or warehousing covered by the report, the person who communicated
the report to Customs may, by document or by computer, commu-
nicate a variation of the report to Customs.

(2) If a variation of a cargo report will result in a decrease in the
quantity of any kind of goods previously covered by the report, the
person communicating the variation must, as soon as practicable after
so doing but not later than 90 days after so doing, also communicate to
Customs an explanation of why the quantity of goods of that kind is so
decreased.

(3) The variation and, if it is dealt with at a separate time, the

explanation, must:
(a) if it is a variation of, or an explanation relating to, a documen-
tary cargo report—be communicated to Customs, and be

signed, as required for the original cargo report under sub-
section 64AB (4); and
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(b) if it is a variation of, or an explanation relating to, a computer
cargo report—be transmitted to Customs, and signed, as
required for the original cargo report under subsection
64AB (5). ‘

(4) A variation of a report is taken to have been communicated to
Customs at the time when, in accordance with section 64AD, it would
be taken to be so communicated if it constituted a complete cargo
report and, with effect from that time, the original cargo report has
effect as if it had been communicated incorporating the variations.

Passenger and crew report

64AC. (1) This section applies to a ship or aircraft on a voyage or
flight to Australia from a place outside Australia,

(2) The master or owner of a ship to which this section applies
that is due to arrive at a port in Australia (whether the first port or
any subsequent port on the same voyage) must communicate to Cus-
toms, by document or computer, a report of all the crew and pas-
sengers who will be on board the ship at the time of its arrival at the
port:

(a) if the journey from the last port is likely to take not less than

48 hours—not later than 48 hours before the ship’s arrival at
the port; and

(b) if the journey from the last port is likely to take less than 48

hours—not later than 24 hours before its arrival.

Penalty: $500.

(2A) The pilot or owner of an aircraft to which this section applies
that is due to arrive at an airport in Australia (whether the first airport
or any subsequent airport on the same flight) must communicate to
Customs:

(a) by document--not later than 3 hours after the arrival of the

aircraft at the airport; or

{b) by computer—not later than the time of arrival of the aircraft

at the airport;

a report of the full name and date of birth of each crew member and
the number of passengers who were or will be on board the aircraft at
the time of its arrival at the airport.

Penalty: $500.

(3) A documentary passenger and crew report must:

(a) be communricated to Customs by sending or giving it to a
prescribed officer; and

(b) be in an approved form; and
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(c) contain the information required by the form; and
(d) be signed in a manner specified in the form.

(4) A computer passenger and crew report must:

(a) be transmitted to Customs using the prescribed computer
system; and _

(b) communicate such information as is set out in an approved
statement; and

(¢) be signed by transmitting such identifying information as is
prescribed.

Communication of reports to Customs

64AD. (1) For the purposes of this Act, a documentary impending
arrival report, an arrival report, a documentary cargo report or a
documentary passenger and crew report may be sent to an officer
referred to in subsection 64 (3), 64AA (2), 64AB (4) or 64AC (3), as
the case requires, in any manner prescribed and, when so sent, is taken
to have been communicated to Customs at such time and in such
circumstances as are prescribed.

(2) For the purposes of this Act, a documentary impending arrival
report, an arrival report, a documentary cargo report or a documen-
tary passenger and crew report that is given to an officer referred to in
subsection 64 (3), 64AA (2), 64AB (4) or 64AC (3), as the case
requires, is taken to have been communicated to Customs when it is
received by the officer,

(3) For the purposes of this Act, a computer impending arrival
report, a computer cargo report or a computer passenger and crew
report that is transmitted to Customs using a prescribed computer
system is taken to have been communicated to-Customs when an
acknowledgment of the report is transmitted to the person identified in
the report as the person transmitting the report.

Obligation to answer questions and produce documents

64AE. (1) The master and owner of a ship to which section 64,
64AA, 64AB or 64AC applies must each:

(a) answer questions asked by a Collector relating to the ship or
the ship’s cargo, crew, passengers, stores or voyage; and

(b) at the request of a Collector, produce documents relating to
the ship or the ship’s cargo, crew, passengers, stores or voyage
that are in his or her possession or control at the time of the
request,

Penalty: $500.
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(2) The pilot and owner of an aircraft to which section 64, 64AA,
64AB or 64AC applies must each:

(a) answer questions asked by a Collector relating to the aircraft
or the aircraft’s cargo, crew, passengers, stores or flight; and

(b) at the request of a Collector, produce documents relating to
the aircraft or the aircraft’s cargo, crew, passengers, stores or
flight that are in his or her possession or control at the time of
the request.

Penalty: $500.

(3) It is a defence to a prosecution for an offence against sub-
section (1) or (2) if the person charged had a reasonable excuse for:

(a) refusing or failing to answer questions asked by a Collector; or

(b) refusing or failing to produce documents when so requested by
a Collector.

Ships or aircraft arriving at certain places

64A. (1) The master of a relevant ship or the pilot of a relevant
aircraft shall, if required to do so by a Collector, make a report within
such time as is specified by the Collector and in such form as is
specified by the Collector, of the ship or aircraft and of the cargo of
the ship or aircraft.

Penalty: $2,000.

(2) The master of a relevant ship or the pilot of a relevant aircraft
shall, if required to do so by a Collector, answer questions relating to
the ship or aircraft, to its cargo, crew, passengers or siores oI 1o its
voyage or flight,

Penatty: $1,000.

(3) The master of a relevant ship or the pilot of a relevant aircraft
shall, if required to do so by a Collector, produce documents relating
to the matters referred to in subsection (2).

Penalty: $1,000.

(4) In this section:
“relevant aircraft” means an aircraft that arrives from parts beyond
the seas at a place other than an airport in pursuance of permission
granted under section 58;
“relevant ship” means a ship that arrives from parts beyond the seas at
a place other than a port in pursuance of permission granted under
section 58.
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Master or pilot of wrecked ship or aircraft to report

65. (1) When any ship is lost or wrecked upon the coast the
master or owner shall without any unnecessary delay make report of
the ship and cargo by delivering to the Collector a Manifest so far as it
may be possible for him to do so at the Customs house nearest to the
place where the ship was lost or wrecked or at the chief Customs
house of the State where the ship was lost or wrecked.

Penalty: $5,000.

(2) When any aircraft arriving from parts beyond the seas is lost or
wrecked at any place within Australia, the pilot or owner shall,
without any unnecessary delay, make report of the aircraft and cargo
by delivering to the Collector a Manifest, as far as it may be possible
for him to do so, at the Customs House nearest to the place where the
aircraft was lost or wrecked.

Penalty: $5,000.

Goods derelict to be delivered to officer

66. Whoever has any dutiable goods derelict flotsam jetsam lagan
or wreck in his possession shall deliver the same to an officer without
unnecessary delay.

Penalty: $2,000.

Interference with derelict goods

67. No person shall except by authority unnecessarily move alter
or interfere with any goods derelict flotsam jetsam lagan or wreck.

Penalty: $2,000.

Division 3A—The use of computers in sea and air cargoe automation
systems

Sea and air cargo automation systems

67A. (1) Customs must establish and maintain a computer system,
to be known as the Sea Cargo Automation System, for purposes that
include:

(a) the receipt and processing of reports relating to the impending
arrival of ships or relating to their cargo; and

(b) the receipt and processing of variations of cargo reports re-
ferred to in paragraph (a); and

(c) the acknowledgment of such report or variations of such cargo
reports; and
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(d) the grant or refusal of permits to unship at a port goods
covered by such cargo reports; and

(¢) the grant or refusal of cargo clearance advices under section
74A in respect of all or a part of the goods covered by such
cargo reports; and

(f) the receipt and processing of movement applications under
section 71E.

(2) Customs must establish and maintain a computer system, to be
known as the Air Cargo Automation System, for purposes that include:

(a) the receipt and processing of reports relating to an aircraft’s
cargo; and

(b) the receipt and processing of variations to cargo reports re-
ferred to in paragraph (a); and

(¢) the acknowledgment by Customs of such reports or variations
of such cargo reports; and

(d) the grant or refusal, by Customs, of cargo clearance advices
under section 74A in respect of all or a part of the goods
covered by such cargo reports; and

(e) the receipt and processing of movement applications under
section 71E.

Computer access to Customs

67B. (1) A person cannot transmit information to Customs using
either the Sea Cargo Automation System or the Air Cargo Automation
System unless the person is a registered user in relation to that system.

(2) A person cannot obtain information from Customs using the
Sea Cargo Automation System or the Air Cargo Automation System
unless: _

(a) the person is a registered user in relation to that system, is
AQIS or, in relation to the Sea Cargo Automation System, is a
port authority; and

(b) if the person is AQIS or is a port authority—the information is
provided, and used, only in accordance with section 16 of the
Customs Administration Act 1985.

(3) A person who becomes a registered user in relation to a cargo
automation system will, according to the nature of the person’s busi-
ness, be permitted access to that system in accordance with this Act
and with any user agreement entered into by the person.
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(4) A registered user, in relation to the Sea Cargo Automation
System, is permitted only such access to the system as is set out below:
(a) if the registered user is the owner of a ship:
(i) access to transmit reports relating to the impending
arrival of the ship or relating to its cargo; and

(it) access to transmit variations of reports relating to the
cargo of the ship; and

(iii) access to discover whether a permit to unship has been
granted, granted subject to conditions, or refused in
respect of any goods covered by such a report; and

(iv) access to discover whether a cargo clearance advice has
been granted or refused in respect of any goods cov-
ered by such a report;

(b) if the registered user is not the owner of a ship:

(i) access to discover whether a permit to unship has been
granted, granted subject to-conditions, or refused in
respect of particular cargo; and

(ii) access to discover whether a cargo clearance advice has
been granted or refused in respect of particular cargo.

(5) A registered user, in relation to the Air Cargo Automation
System, 1s permitted only such access to the system as is set out below:

(a) if the registered user is the owner of an aireraft;

(i) access to transmit reports relating to the cargo of the
aircraft; and
(ii} access to transmit variations of reports relating to the
cargo of the aircraft; and
(iii) access to discover whether a cargo clearance advice has
been granted or refused;
(b) if the registered user is not the owner of an aircraft—access to
discover whether a cargo clearance advice has been granted or
refused in respect of particular cargo.

(6) AQIS is permitted only such access to a cargo automation

system as is set out below:

(a) access to any cargo report transmitted to Customs on the
computer;

{b) access to discover, in the case of cargo brought to Australia by
ship, whether a permit to unship has been granted, granted
subject to conditions, or refused in respect of any goods
covered by such a report; '

(¢) access to discover whether a cargo clearance advice has been
granted or refused in respect of any goods covered by such a
report.
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(7) A port authority is permitted access only to the Sea Cargo
Automation System and is permitted that access only to obtain such
particulars from any cargo report transmitted to Customs on the
system as are required for the purpose of compiling statistics and
calculating wharfage charges.

Registered users

67C. (1) A person who wishes to become a registered user in
relation to the Sea Cargo Automation System or the Air Cargo Auto-
mation System may apply to the Comptroller to be so registered in
relation to that system.

(2) An application must:

(a) be in writing; and

(b) be in an approved form; and

(c) contain such information as the form requires; and
(d) be signed in the manner indicated in the form.

(3) The Comptroller may require an applicant for registration to
give such additional information as the Comptrolier considers neces-
sary for the purposes of the application and may refuse to register the
person until the information is given to the satisfaction of the Comp-
troller,

(4) If an application is made to the Comptroller under this section
for registration in relation to the Sea Cargo Automation System or the
Air Cargo Automation System, the Comptroller must, having regard to
that application and, where additional information is supplied in
response to a request under subsection (3), to that additional informa-
tion:

(a) register the applicant as a registered user in relation to that
system by signing a notice stating that the applicant is such a
registered user; or

(b) refuse to register the applicant as a registered user in relation
to that system by signing a notice stating that the Comptroller
has refused to register the applicant and setting out the reasons
for the refusal.

(5) Without limiting the generality of subsection (4), the Comptrol-
ler may refuse to register an applicant as a registered user in relation
to a system if the Comptroller is satisfied that the applicant does not
have, and is not likely to acquire within a reasonable time after
making the application, computer facilities of the kind referred to in
paragraph (7) (a) in respect of an application for such a registration.
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(6) If the Comptroller registers a person as a registered user in
relation to a system, the registration has effect from the day on which
the relevant notice was signed.

(7) Each registered user in relation to a system must, as soon as
practicable after registration, enter into an agreement with Customs,
setting out the terms and conditions of computer access to Customs in
accordance with section 67B including:

(a) a condition that the user will use computer facilities of a kind
specified in the agreement as suitable for all computer com-
munications with Customs on that system; and

(b) a condition that the user, when assigned an identifying code by
the Comptroller, will ensure the security of the code in a
manner indicated in the agreement,

(8) Where a registered user in relation to a system enters into a
user agreement, the Comptroller must forthwith allocate to the user an
identifying code for the use of the registered user and any employee of
the user when communicating with Customs on that system.

(9) Where, at any time, the Comptroller becomes satisfied that a
person who is a registered user in relation to a system has failed to
comply:

(a) with an obligation imposed on the user under this Act; or

(b) with a term of the applicable user agreement;

the Comptroller may cancel the person’s registration as a registered
user in relation to that system by sending a notice to the person to the
effect that the registration has been cancelled and setting out the
reasons for that cancellation,

(10) The cancellation of the registration of a registered user in,
relation to a system has effect from the day the relevant notice is
signed.

(11) The Comptroller must, as soon as practicable after signing a
notice under subsection (4) or (9), serve a copy of the notice on the
person concerned but a failure to do so does not alter the effect of the
notice,

Unauthorised use of registered user’s identifying code
67D. If a computer report is communicated to Customs using a
registered user’s identifying code:

(a) without the authority of the user to whom the code is assigned;
and '
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(b) before notification to Customs by the user of a possible breach
of security;

that report will be taken, subject to any evidence of the user to the
contrary, to have been communicated by the user,

What happens if a cargo automation system is down?

67E. (1) If, because a cargo automation system is inoperative, a
registered user in relation to that system cannot transmit a report or,
in relation to a cargo report, a variation of the report, to Customs by
computer, the user must communicate that report, or that variation, to
Customs by document.

(2) If, because a cargo automation system is inoperative, Customs
cannot transmit an acknowledgment by computer of a report, or of a
variation of a cargo report, to the user, Customs must acknowledge
that report, or that variation, by document.

Division 4 —The Entry, Unshipment, Landing, and Examination of Goods

Entry of imported goods

68. (1) This section applies to:
(a) goods that are imported into Australia; and

{b) goods that are intended to be imported into Australia and that
are on board a ship or aircraft that has commenced its journey
to Australia; and

(¢) a ship or aircraft that is intended to be imported into Australia
and that has commenced its journey to Australia;

.but does not apply to:

(d) goods that are accompanied or unaccompanied personal or
household effects of a passenger, or a member of a crew, of a
ship or aircraft; and

(e) goods, other than prescribed goods:

(i) that are included in a consignment consigned through
the Post Office by one person to another; and

(ii) that have a value not exceeding $1,000 or such other
amount as is prescribed; and

(f) goods, other than prescribed goods:
(i) that are included in a consignment consigned otherwise
than by post by one person to another; and
(ii) that are all transported to Australia in the same ship or
aircraft; and

(iii) that have a value not exceeding $250 or such other
amount as is prescribed; and
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(g) containers:
(i) that are the property of a person carrying on business
in Australia; and
(i) that are imported on a temporary basis to be re-
exported, whether empty or loaded; and

(h) containers;
(i) that were manufactured in Australia; and

(ii) that are, when imported into Australia, the property of
a person carrying on business in Australia; and

(iii) that were the property of that person when, and have
remained the property of that person since, they were
exported or were last exported from Australia; and

(i) goods that, under the regulations, are exempted from this
section, either absolutely or on such terms and conditions as
are specified in the regulations.

(2) The owner of goods to which this section applies may, at any
time before the ship or aircraft carrying the goods first arrives at a port
or airport in Australia at which any goods are to be discharged, enter
the goods:

(a) for home consumption; or

(b) for warehousing; or

(c) for transhipment.

(3) If the owner of goods to which this section applies does not
enter the goods under subsection (2) for a purpose set out in that
subsection, the owner must enter the goods for one or other such
purpose after the ship or aircraft carrying the goods first arrives at a
port or airport in Australia at which any goods are to be discharged.

(4) For the purposes of paragraph (1) (d), goods:

(a) in quantities exceeding what could reasonably be expected to
be required by a passenger or member of the crew of a ship or
aircraft for his or her own use; or

(b) that are, to the knowledge or belief of a passenger or member
of the crew of a ship or aircraft, to be sold, or used in the
course of trading, in Australia;

are not included in the personal or household effects of a passenger or
crew member.

(5) For the purposes of paragraphs (1) (e) or (f), the value of
goods must be ascertained or determined under Division 2 of Part
VIIIL.
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Like customable goods

69. (1) In this section:
“like customable goods” means:

(a) goods to which section 68 applies that are classified under a
subheading specified in column 1 of the Table to section 26 of
the Customs Tariff Act 1987, and

(b) any other goods that are prescribed for the purposes of this
section,

{(2) A person who has imported or who proposes to import
particular like customable goods, or like customable goods of a par-
ticular kind, may apply to Customs, in writing, for permission to
deliver those goods, or goods of that kind into home consumption
without entering them for that purpose.

(3) An officer of Customs may, on rece1pt of an application under

subsection (2), by notice in writing:

(a) grant permission for the particular like customable goods, or
like customable goods of the particular kind, to which the
application relates to be delivered into home consumption
without entering them for that purpose; or

(b) refuse to grant such a permission and set out in the notice the
reasons for so refusing.

(4) A permission granted in respect of particular goods, or goods

of a particular kind, is subject:

(a) to the condition that, on or after their importation and before
they are delivered into home consumption, goods to which the
permission relates must have been, or must be, entered for
warehousing; and

(b) to any other condition, specified in the permission, that Cus-
toms considers appropriate.

(5) Where:

(a) permission is granted in respect of particular goods or goods of
a particular kind; and

(b) those goods or goods of that kind are delivered into home
consumption under that permission;

the person to whom the permission is granted must:

(c) give Customs returns at such intervals, not exceeding 2
months, as are specified in the permission, providing particu-
lars in accordance with section 71K or 71L in relation to those
goods or to goods of that kind that have, during the periods to
which the returns relate, been delivered into home consump-
tion; and
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(d) at the time when each return is given to Customs, pay any
duty owing at the rate applicable when the goods were deliv-
ered into home consumption; and _

(e) comply with any conditions to which the permission is subject.
Penalty: $5,000.

(6) Where an officer of Customs is satisfied that a person to whom
a permission has been granted under this section has failed to comply
with any condition to which the permission is subject, the officer may:
(a) if the permission related to particular goods—at any time
before those goods are delivered into home consumption; and
(b) if the permission related to goods of a particular kind—at any
time while the permission remains in force;

by notice in writing, revoke the permission and set out in the notice
the reasons for that revocation.

Special clearance goods

70. (1) In this section, “special clearance goodS” means goods to
which section 68 applies comprising:

(a) goods reasonably required for disaster relief or for urgent
medical purposes; or

(b) engines or spare parts that are unavailable in Australia and are
urgently required for ships or aircraft, or for other machinery
that serves a public purpose; or

(¢) perishable food.

(2) A person who has imported or proposes to import goods
referred to in paragraph (a) of the definition of “special clearance
goods” may apply to Customs at any time, in writing, for permission to
deliver the goods into home consumption without entering them for
that purpose. -

(3) A person who bas imported goods referred to in paragraph (b)
or (c) of the definition of “special clearance goods” may apply to
Customs, in writing, for permission to deliver the goods into home
consumption without entering them for that purpose:

(a) if the goods become subject to Customs control outside the

hours of business for dealing with import entries; and

(b) the application is made before those hours of business resume.
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(4) Subject to subsection (5), an officer of Customs may, on receipt

of an application under subsection (2) or (3), by notice in writing:

(a) grant permission for the goods to which the application relates
to be delivered into home consumption without entering them
for that purpose; or

(b) refuse to grant such a permission and set out in the notice the
reasons for so refusing,

(5) A permission granted in respect of goods is subject to any
condition, specified in the permission, that Customs considers appro-
priate.

(6) Where an application is made in respect of perishable food, an
officer of Customs must not grant the permission unless he or she is
satisfied that, if he or she refused to do so, the food would be of little
or no commercial value when the hours of business for dealing with
import entries resumed.

(7) Where permission is granted in respect of goods, the person to

whom the permission is granted must:

(a) give Customs a return, within 7 days of the delivery of the
goods into home consumption, providing particulars in accor-
dance with section 71K or 71L in relation to the goods; and

(b) at the time when the return is given to Customs, pay any duty
or sales tax owing at the rate applicable when the goods were
delivered into home consumption; and

(¢) comply with any condition to which the permission is subject,

Penalty: $5,000.

(8) Where an officer of Customs is satisfied that a person to whom
a permission has been granted under this section has failed to comply
with any of the conditions to which the permission is subject, the
officer may, at any time before goods are delivered into home con-
sumption, by notice in writing, revoke the permission and set out in
the notice the reasons for that revocation. '

(9) In this section, a reference to the hours of business for dealing

with import entries is a reference: '

(a) if an applicant is a registered COMPILE user—to a time when,
under regulations made for the purposes of section 28, the
applicant would be able to give a documentary import entry,
or transmit a computer import entry, to Customs; and

(b) if an applicant is not a registered COMPILE user—to a time
when, under those regulations, the applicant would be able to
give a documentary import entry to Customs.
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Information in relation to goods not requiring import entry

71. (1) The owner of the goods of a kind referred to in
paragraphs 68 (1) (d), (e), (f) or (i) must, in any circumstances
specified in the regulations, provide such information:

(a) at such time; and
(b) in such manner and form;

as the regulations specify.

(2) Where goods of a kind referred to in subsection (1) are
imported into Australia, Customs must, having regard to any informa-
tion given to Customs in accordance with the regulations and any
further information supplied under section 196C, by notice in writing:

(a) authorise the delivery of those goods into home consumption;

or

(b) refuse to authorise the delivery of those goods into home

consumption and give reasons for its refusal.

Making an import entry

71A. (1) An import entry is a communication to Customs of
information concerning goods to which section 68 applies that are
intended to be entered for home consumption, for warehousing, or for
transhipment, that is effected:

(a) by document; or
(b) except so far as goods intended to be entered for transhipment
are concerned —by computer.

(2) A documentary import entry must:
(a) be made by the owner of the goods concerned; and
(b) be communicated to Customs:
(i) by giving it to an officer doing duty in relation to
entries under this Part; or
(ii) by leaving it at a place that has been allocated for
lodgment of import entries in a Customs Office;

at the place at which the goods are to be delivered for home
consumption, warehousing, or transhipment.

(3) A computer import entry must be transmitted by a registered
COMPILE user as the owner, or on behalf of the owner, of the goods
concerned.
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(4) Despite the fact that any law of the Commonwealth, including
this Act, provides that the importation of particular goods into Austra-
lia is prohibited unless a permission (however it is described) to
import those goods is produced to an officer of Customs, that obliga-
tion will, in such cases as are prescribed, be taken to have been
complied with if the permission obtained in respect of those goods is
adequately identified in the information communicated to Customs in
an import entry relating to those goods.

(5) Nothing in subsection (4) affects any power of an officer of
Customs, under this Act, to require the production of such permission,

(6) When an import entry is, or is taken under section 71L to have
been, communicated to Customs, and the goods to which the entry
relates have been imported or have been brought to the first port or
airport in Australia at which any goods are to be discharged, the goods
are taken to have been entered.

(7) When an import entry is, or is taken under section 71L to have
been, communicated to Customs before the goods to which the entry
relates have been brought to the first port or airport in Australia at
which any goods are to be discharged, the goods are taken to have
been entered only when they are brought to that port or airport.

Authority to deal with goods entered under section 71A

71B. (1) Where an entry in respect of goods has been given or
transmitted to Customs, Customs must give an import entry advice, by
document or computer, in accordance with this section.

(2) An import entry advice relating to goods entered by documen-

tary import entry;

(a) must be given to the owner of the goods or be made available
for collection by leaving it at a place in a Customs office that
has been allocated for collection of such advices; and

(b) must contain:

(i) a statement to the effect that the goods are cleared for
home consumption, warehousing, or tfanshipment; or

(ii) a statement that the goods are directed for further
examination.

(3) An import entry advice relating to goods entered by a com-
puter import entry:
(a) must refer to the entry number given by the COMPILE
computer system to the particular import entry; and
(b) must be transmitted to the registered COMPILE user whose
PIN number was transmitted in relation to the entry; and
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(¢) must include:
(i) a statement to the effect that the goods are cleared for
home consumption or warehousing; or ‘
(ii) a statement that the goods are directed for further
examination.

(3A) An authority to deal may not be issued unless a cargo
clearance advice authorising the goods the subject of the import entry
advice to be released for home consumption or warehousing has first
been issued under section 74A,

(4) Where:

(a) an import entry advice is given or transmitted under this
section; and

(b) a payment of any duty, sales tax or other charge payable at the
time of entry on the goods covered by the import entry advice
together with all administrative charges associated with the
making of that entry;

Customs must:

(c) if the advice was given under subsection (2)—give the person
to whom the advice was given an authority, in writing, to take
the goods into home consumption, to warehounse them or to
tranship them, as the case requires; and

(d) if the advice was given under subsection (3)—give the person
to whom the advice was transmitted, by message transmitted to
the person, an authority to take the goods into home con-
sumption or to warehouse them, as the case requires.

(4A) Without limiting the generality of the reference in subsection
(4) to administrative charges associated with the making of an entry,
that reference includes, in relation to a documentary import entry, an
amount specified in the regulations as a fee payable for assistance
provided in preparing the entry for use in a Customs computer system.

(5) Where goods are authorised to be taken into home consump-
tion, to be warehoused or to be transhipped, the authority to deal,
whether given by document or computer, must set out:

(a) any condition, of the kind referred to in subsection (6), to

which the authority is subject; and

(b) the date on which the authority is given; and
(c¢) such other information as is prescribed.

(6) An authority to deal with goods may be expressed to be subject
to a condition that a specified permission for the goods to be dealt
with (however it is described) be obtained under another law of the
Commonwealth.
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(7} Where an authority to deal with goods is expressed to be
subject to the condition that a specified permission be obtained, the
- authority is taken not to have been given until the permission has been
obtained.

(8) An officer may, at any time before goods authorised to be
taken into home consumption, to be warehoused or to be transhipped
are so dealt with, cancel that authority;

(a) if the authority was given in respect of a documentary en-

try—by signing a notice stating that the authority is cancelled
and setting out the reasons for that cancellation and serving a
copy of that notice on the person who made the entry or, if
that person does not have possession of the goods, on the
person who has possession of the goods; and

(b) if the authority was given in respect of a computer entry:

(i) by transmitting to the registered COMPILE user to
whom the authority was given a cancellation notice
setting out the same particulars as are required to be
included in a notice referred to in paragraph (a); or

(ii) by signing and serving a notice of the kind referred to
in paragraph (a) on the registered COMPILE user to
whom the authority was given, or, if that person does
not have possession of the goods, on the person who
has possession of the goods;

and the cancellation has effect from the moment the notice is served
or transmitted, as the case requires.

Visual examination in presence of officer of Customs

71C. (1) If a person permitted or required to make an import
entry in respect of goods to which section 68 applies does not have the
information to complete the entry, the person may make application to
Customs, by document, for permission to examine the goods in the
presence of an officer of Customs.

(2) An application must be communicated to Customs by giving it
to an officer of Customs doing duty in relation to import entries,

(3) When an application is given to Customs under subsection (2),
an officer of Customs must, by notice in writing, give the applicant
permission to examine the goods to which the application relates on a
day and at a place nominated in the notice.

(4) A person who has received a visual examination permission
may examine the goods in accordance with the permission in the
presence of an officer of Customs.
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An officer of Customs may request additional information

71D, (1) Without limiting the generality of the information that
may be required to be included in an import entry, where goods have
been entered, authority to deal with the goods in accordance with the
entry may be refused until an officer doing duty in relation to import
entries:

(a) has verified particulars of the goods shown in the entry; or

(b) is satisfied of any other matter that may be relevant to the
granting of an authority to deal.

(2) An officer doing duty in relation to import entries may, by
document or by computer, require the owner of goods entered under
section 71A:

(a) to deliver to the officer the commercial documents in respect
of the goods that are in the owner’s possession or under the
owner’s control (including any such documents that had pre-
viously been delivered to an officer and had been returned to
the owner}; or

(b) to deliver to the officer such information, in writing, relating
to the goods, being information of a kind specified in the
notice, as is within the knowledge of the owner or as the
owner is reasonably able to obtain. )

(3) A documentary requirement for the delivery of documents or
information in respect of an import entry must:
(a) be communicated to the person by whom, or on whose behalf,
the entry was communicated; and
(b) be in an approved form and contain such particulars as the
form requires.

(4) A computer requirement for the delivery of documents or
information in respect of an import entry must:

(a) be transmitted to the registered COMPILE user by whom, or
on whose behalf, the entry was communicated; and

(b) be transmitted using the COMPILE computer system; and

(c) communicate such particulars as are set out in an approved
statement.

(5 An officer doing duty in relation to import entries may ask the
owner of goods entered under section 71A and, if another person
communicated the entry on behalf of the owner, that other person, any
questions relating to the goods.

(6) An officer doing duty in relation to import entries may require
the owner of any goods entered under section 71A to verify the
particulars shown in the entry by declaration or the production of
documents.
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(7} Where:

(a) the owner of goods has been required to deliver documents or
information in relation to the goods under subsection (2); or

(b) the owner of, or the person giving an entry in respect of, goods
has been asked a question in respect of the goods under
subsection (5); or

(c) the owner of goods has been required to verify a matter in
respect of the goods under subsection (6);

authority to deal with the relevant goods in accordance with the entry
must not be granted unless the requirement has been complied with or
revoked, the question has been answered or withdrawn, or the require-
ment has been complied with or withdrawn, as the case may be.

(8) Subject to section 215, where a person delivers a commercial
document to an officer doing duty in relation to import entries under
this section, the officer must deal with the document and then return
the document to that person.

Application for movement permission

71E. (1) Where particular goods, or goods of a particular kind,
are, or after their importation will be, subject to Customs control,
application may be made to Customs, by document or by computer, in
accordance with this section, for permission to move those goods, or
goods of that kind, or to move them after their importation, to a place
specified in the application.

(2) A documentary movement application must:
(a) be made by the owner of the goods concerned; and
(b) be communicated to Customs by giving it to an officer doing

duty in relation to import entries or to the movement of goods
subject to Customs control.

(2A) A computer movement application must be transmitted by a
registered user of a cargo automation system, or a registered
COMPILE user, as the owner, or on behalf of the owner, of the goods
concerned.

(3) When an application is communicated to Customs under
subsection (2) or (2A), an officer of Customs must, by notice in
writing:

(a) give the applicant permission to move the goods to which the
application relates in accordance with the application either
absolutely or subject to such conditions as are specified in the
notice; or

(b) refuse the application and set out in the notice the reasons for
that refusal.
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(3A) A person to whom a permission has been given under
subsection (3) must not, without reasonable excuse, move the goods to
which the permission relates otherwise than in accordance with the
permission.

Penalty: $50,000.

(3B) If a person moves goods otherwise than in accordance with
the requirement of a permission to which the goods relate, the move-
ment of the goods is, for the purposes of paragraph 229 (1) (g), taken
not to have been authorised by this Act.

(4) Where goods are moved to a place other than a warehouse in
accordance with a permission under subsection (3), an officer of
Customs may, at any time while the goods remain under Customs
control, direct in writing that they be moved from that place to a
warehouse specified in the direction within a period specified in the
direction.

(5) If goods are not moved in accordance with such a direction, an
officer of Customs may arrange for the goods to be moved to the
warehouse specified in the direction or to any other warehouse.

(6) Where an officer of Customs has arranged for goods to be
moved to a warehouse, Customs has a lien on the goods for any
expenses incurred in connection with their removal to the warehouse
and for any warehouse rent and charges incurred in relation to the
goods.

Withdrawal of import entries

71F. (1) At any time after an import entry is communicated to
Customs and before the goods to which it relates are dealt with in
accordance with the entry, a withdrawal of the entry may be commu-
nicated to Customs by document or computer.

(2) A documentary withdrawal of an import entry must:

(a) be communicated by the person by whom, or on whose behalf,
the entry was communicated; and

(b) be communicated to Customs by giving it to an officer doing
duty in relation to import entries.

(3) A computer withdrawal of an import entry in respect of
particular goods must be transmitted by a registered COMPILE user
as, or on behalf of, the owner of the goods.

(4) A withdrawal of an import entry has no effect during any
period while a requirement under subsection 71D (2) in respect of the
goods to which the entry relates has not been complied with.
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(5) A withdrawal of an entry is effected when it is, or is taken
under section 71L. to have been, communicated to Customs.

6 If:

(a) an import entry is communicated to Customs; and

(b) duty remains unpaid in respect of goods covered by the entry
for 30 days starting on the day on which the import entry
advice in respect of those goods is communicated; and

(c) after that period ends, the Collector gives written notice to the
owner of the goods requiring payment of duty within a further
period set out in the notice; and

(d) duty is not paid within the further period;
the import entry is taken to have been withdrawn under subsection

(1.
Goods not to be entered while an entry is outstanding

71G. Where goods have been entered for home consumption
under subsection 68 (2) or (3), a person must not communicate a
further import entry to Customs in respect of those goods or of any
part of those goods unless the first-mentioned entry is withdrawn.

Penalty: $1,500.

Effect of withdrawal

71H, (1) When a withdrawal of an import entry takes effect, any
authority to deal with the goods to which the entry relates is revoked.

(2) Despite the withdrawal of an import entry:
(a) a person may be prosecuted, or action taken under section
243T, in respect of the entry; and .
(b) a penalty may be imposed on a person who is convicted of an
offence in respect of the entry;
as if it had not been withdrawn,

(3) The withdrawal of a documentary entry does not entltle the
person who communicated it to have it returned.

Change of import entry treated as withdrawal

71J. Where a person who has communicated an import entry
changes information included in that entry, the person is taken, at the
time when an import entry advice is given or transmitted in respect of
the altered entry, to have withdrawn the entry as it previously stood.
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. Manner of communicating with Customs by document

71K. An import entry, a withdrawal of an import entry, a visual
examination application, a movement application, or a return for the
purposes of subsection 69 (5} or 70 (7), that is communicated to
Customs by document:

(a) must be in an approved form; and

(b) must include such information as the approved form requires;
and

(c) must be signed in the manner indicated in the approved form.

Manner and effect of communicating with Customs by computer

71L. (1) An import entry, a withdrawal of such an entry, or a
return for the purposes of subsection 69 (5) or 70 (7) that is transmit-
ted to Customs by computer:

(a) must be transmitted using the COMPILE computer system
during a time when, under regulations made for the purpose of
section 28, a person can transmit a computer import entry to
Customs; and )

(b) must be signed by transmitting, in relation to the entry or the
withdrawal, the registered COMPILE user’s PIN number; and

{¢) must communicate such information as is set out in an.
approved statement relating to that communication.

(2) For the purposes of this Act, an import entry, a withdrawal of
such an entry, or a return for the purposes of subsection 69 (5) or 70
(7) is taken to have been communicated to Customs by computer
when an import entry advice or an acknowledgment of the withdrawal
or of the return is transmitted by Customs using the COMPILE
computer system to the registered COMPILE user whose PIN number
was transmitted in relation to the entry or withdrawal.

(3) A movement application that is transmitted to Customs by
computer:

(a) must be transmitted using a cargo automation system or the
COMPILE computer system during a time when, under regu-
lations made for the purposes of section 28, a person can
transmit a computer entry to Customs; and

(b) must be signed by transmitting, in relation to the application,
the registered user’s identifying code under the cargo automa-
tion system or the registered COMPILE user’s PIN number, as
the case requires; and

(c) must communicate such information as is set out in an
approved statement relating to that communication.
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(4) For the purposes of this Act, a movement application is taken

to have been communicated to Customs by computer:

(a) when an acknowledgment of the application is transmitted by
Customs uvsing a cargo automation system to the registered
user of that system whose identifying code was transmitted in
relation to the application; or

{b) when an acknowledgment of the application is transmitted by
Customs using the COMPILE computer system to the regis-
tered COMPILE user whose PIN number was transmitted in
relation to the application;

as the case requires.

Failure to make entries

72. (1) Where:

(a) imported goods are required to be entered; and

(b) an entry is not made in respect of the goods within such
period commencing on the importation of the goods as is
prescribed, or any further period allowed by a Collector;

a Collector may cause or permit the goods to be removed to a
warehouse or such other place of security as the Collector directs or
permits.

(2) Where goods that have been, or may be, removed under
subsection (1} are live animals or are of a perishable or hazardous
nature and a Collector considers it expedient to do so without delay,
the Collector may sell, or otherwise dispose of, the goods.

(3) A Collector has a lien on goods for any expenses incurred by
him in connection with their removal under subsection (1) and for any
warehouse rent or similar charges incurred in relation to the goods.

(4) Where:

(a) goods (other than goods to which subsection (2) applies) have
been, or may be, removed under subsection (1); and
(b) all things that are required to be done to enable authority to
deal with the goods to be given under section 71B, including
the making of an entry in respect of the goods, are not done
within:
(i) if the goods have been removed—such period as is
prescribed commencing on the removal of the goods;
or
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(i) if the goods have not been removed—such period as is -
prescribed commencing on the expiration of the period
applicable under paragraph (1)} (b) in relation to the
goods;

a Collector may sell, or otherwise dispose of, the goods.

(5) A period prescribed for the purposes of subsection (1) or
subparagraph (4) (b) (i) or (ii) may be a period prescribed in relation
to all goods or in relation to goods in a class of goods.

Breaking bulk

73. (1) Subject to subsection (3), except with the permission of a
Collector, a person shall not break the bulk cargo of a ship arriving in,
or on a voyage to, Australia while the ship is within 12 nautical miles
of the base line of the territorial sea of Australia or within 12 nautical
miles of the coast of an island forming part of Australia.

Penalty: $25,000.

(2) Subject to subsection (3), except with the permission of a
Collector, a person shall not break the bulk cargo of an aircraft
arriving in, or on a flight to, Australia while the aircraft is:

(a) flying over Australia;

(b) in, or flying over, the waters within 12 nautical miles of the

base line of the territorial seas of Australia; or

(c) in, or flying over, the waters within 12 nautical miles of the

coast of an island forming part of Australia.
Penalty: $25,000.

(3) Subsections (1) and (2) do not apply in respect of goods
authority to deal with which has been given under section 71B.

Authority for unshipment

74. (1) Except as prescribed, the master or owner of a ship or the
pilot or owner of an aircraft must not unship goods at a port or airport
otherwise than in accordance with a Collector’s permit to unship the
goods.

Penalty: $25,000.

(2) A Collector’s permit to unship goods may be subject to such
conditions as are specified in the permit.

(3) Subject to subsection (4), a permit to unship must be commu-
nicated:

(a) to the person who communicated to Customs the cargo report
covering the goods to which the permit relates; and
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(b) to any other person responsible for the physical removal of the
cargo covered by the report from the ship or aircraft.

(4) If a permit to unship goods is communicated to a person other
than the person who communicated to Customs that cargo report
covering the goods, Customs may inform that other person of any
conditions attaching to the grant of the permit that directly affect the
physical removal of goods covered by the cargo report but must not
disclose any other conditions or the reasons for the imposition of any
of the conditions to which the grant of the permit is subject.

Cargo clearance

T4A. If:

(a) a person has lodged a cargo report in respect of goods in-
tended to be discharged at a port or airport in Australia; and

(b) a permit to unship the goods has been issued under section 74;
and

(c) an officer of Customs doing duty in relation to cargo is
satisfied that there is no reason why the goods cannot be
released for home consumption or warehousing;

the Customs officer may, by document or by computer, grant a cargo
clearance advice authorising the goods to be so released.

Goods landed on permit at ship’s risk etc.

76. Goods unshipped and landed under a Collector’s permit shall
be placed by and at the expense of the master or owner of the ship or
the pilot or owner of the aircraft from which they were unshipped in a
place of security approved by the Collector, and shall until lawfully
removed therefrom be at the risk of the master or owner of the ship or
the pilot or owner of the aircraft as if they had not been unshipped.

Repacking on wharf

77. Any goods may by authority be repacked or skipped on the
wharf.

Division 4A—The use of computers for import entry purposes

Registered COMPILE users

77A. (1) To communicate with Customs by computer for a
purpose identified in Division 4, a person must be a registered
COMPILE user.

(2) A person wishing to become a registered COMPILE user may
apply to the Comptroller to be so registered.
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(3) An application must:

(a) be in writing; and

(b) be in an approved form; and

(¢) contain such information as the form requires; and
(d) be signed in the manner indicated in the form,

(4) The Comptroller may require an applicant for registration to
give such additional information as the Comptroller considers neces-
sary for the purposes of this Act and may refuse to register the person
until the information is given to the satisfaction of the Comptroller.

(5) Where an application is made to the Comptrolier under this
section, the Comptroller must, having regard to that application and,
where additional information is supplied in response to a request
under subsection (4), to that additional information:

(a) register the applicant as a registered COMPILE user by signing

a notice stating that the applicant is a registered COMPILE
user; or '

(b) refuse to register the applicant as a registered COMPILE user
by signing a notice stating that the Comptroller has refused to
register the applicant and setting out the reasons for the
refusal.

(6) Without limiting the generality of subsection {5}, the Comptrol-
ler may refuse to register an applicant as a registered COMPILE user
if the Comptroller is satisfied that the applicant does not have and is
not likely to acquire within a reasonable time after making the
application, computer facilities of the kind referred to in

paragraph (8) (a).
(7) Where the Comptroller registers a person as a registered

COMPILE user, the registration has effect from the day on which the
relevant notice was signed.

(8) Each registered COMPILE user must, as soon as practicable
after registration, enter into an agreement with Customs, setting out
the terms and conditions of computer access to Customs for the
purpose of communications relating to the importation of goods
including:

(a) a condition that the user will use computer facilities of a kind
specified in the agreement for all computer communications
with Customs relating to import entries; and

(b) a condition that the user, when assigned a personal identifica-
tion number by the Comptroller, will ensure the security of the
number in a manner indicated in the agreement,



82 Customns Act 1901
s. 778

(9) Where a registered COMPILE user enters intoc a COMPILE
user agreement, the Comptroller must forthwath allocate to the user:

(a) if the user is a natural person—a PIN number or sufficient
PIN numbers for the user and each employee of the user who
is nominated to Customs in accordance with the agreement; or

(b) if the user is not a natural person—sufficient PIN numbers for
each employee of the user who is nominated to Customs in
accordance with the agreement.

(10) A registered COMPILE user who is a licensed customs agent
under Part XI of this Act must not allocate a PIN number to an
employee of that agent unless the employee is himself or herself a
licensed customs agent under that Part,

(11) Where, at any time the Comptroller becomes satisfied that a
person who is a registered COMPILE user has failed to comply:

(a) with an obligation imposed on the user under this Act; or

(b} with a term of the applicable COMPILE user agreement;

the Comptroller may cancel the allocation of all or any of the PIN
numbers allocated to the user by sending a notice that the allocation
has been cancelled and setting out the reasons for that cancellation.

(12) The cancellation of the allocation to a registered COMPILE
user of a PIN number or PIN numbers has effect from the day the
relevant notice was signed.

(13) The Comptroller must, as soon as practicable after signing a
notice under subsection (5) or (11), serve a copy of the notice on the
person concerned but a failure to do so does not alter the effect of the
notice.

Unauthorised use of registered COMPILE user’s PIN number

77B. Where a computer import entry or a withdrawal of such an
entry is communicated to Customs using a registered COMPILE user’s
PIN number:
(a) without the authority of the user to whom the number was
assigned; and
(b) before notification to Customs by the user of a possible breach
of security;

that entry or withdrawal will be taken, subject to any evidence of the
user to the contrary, to have been communicated by the user.
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What happens if the COMPILE computer system is down?

77C. (1) Where, because the COMPILE computer system is
inoperative:
(a) a registered COMPILE user cannot transmit an 1mport entry
to Customs; or

(b) Customs cannot transmit an import entry advice to the user;
the user may prepare a contingency entry in respect of those goods,

(2) A contingency entry must:
(a) be in an approved form; and

(b) contain at least so much of the information that would be
required if the COMPILE computer system were operative as
the approved form requires; and

(c) be signed in the manner indicated in the approved form.

(3) Where a contingency entry has been prepared and given to
Customs, this Act applies to it in the same manner as it applies to any
other documentary entry.

(4) Without limiting by implication the operation of section 71D
under subsection (3) in respect of a contingency entry, an officer of
Customs may require a registered COMPILE user who submits such
an entry to give to the officer any other information that would have
been required to be included in a computer import entry relating to
those goods had such an entry been able to be dealt with in the
COMPILE computer system and, where the officer does so, an author-
ity to deal with the goods in accordance with the contingency entry
must not be granted unless the requirement has been complied with.

(5) If: -

(a) a contingency entry has been delivered to Customs in respect
of particular goods; and -

(b) before Customs has given an import entry advice in respect of

that entry, the COMPILE computer system becomes operative
again;

the registered COMPILE user who provided the contingency entry to
Customs may transmit a computer entry to Customs in respect of those
goods in the normal manner but, if the user does so, the user must
first withdraw the contingency entry.
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PART V—-WAREHOUSES

Interpretation

78. (1) In this Part, unless the contrary intention appears:
“place” includes an area, a building and a part of a building;
“warehouse”, in relation to a warehouse licence, means the warehouse
to which the licence relates;
“warehouse licence” means a licence granted under section 79 and
includes such a licence that has been renewed under section 84.

(2) A reference in this Part to the Comptroller shall be read as
including a reference to a Collector of Customs for a State or Terri-
tory.

(3) For the purposes of this Part, a person shall be taken to
participate in the management or control of a warehouse if:

(a) he has authority to direct the operations of the warehouse or
to direct activities in the warehouse, the removal of goods
from the warehouse, or another important part of the oper-
ations of the warehouse; or

(b) he has authority to direct a person who has authority referred
to in paragraph (a) in the exercise of that authority.

Warehouse licences

79. (1) Subject to this Part, the Comptroller may grant a person
or partnership a licence in writing, to be known as a warehouse
licence, to use a place described in the licence for warehousing goods.

(2) A warchouse licence may be a licence to use a place for
warehousing goods generally, goods included in a specified class or
specified classes of goods or goods other than goods included in a
specified class or specified classes of goods.

(3) A warehouse licence may authorize blending or packaging,
processing, trading or other activities specified in the licence to be
carried on in the warehouse.

Applications for warehouse licences

80. An application for a warehouse licence shall:

(a) be in writing;

(b) contain a description of the place in relation to which the
licence is sought;

(c) specify the kinds of goods that would be warehoused in that
"~ place if it were a warehouse;
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set out the name and address of each person whom the
Comptroller is required to consider for the purposes of para-
graph 81 (1) (a), (b), (c) or (d);

set out such particulars of the matters that the Comptroller is
required to consider for the purposes of paragraph 81 (1) (e),
(f) or (g) as will enable him adequately to consider those
matters; and

contain such other information as is prescribed.

Requirements for grant of warehouse licence

81.

(1) The Comptroller shall not grant a warehouse licence if, in

his opinion:

(a)
(b)

(c)

(d)

(da)

(e)

(0

(2)

where the applicant is a natural person—the applicant is not a
fit and proper person to hold a warehouse licence;
where the applicant is a partnership—any of the partners is
not a fit and proper person to be a member of a partnership
holding a warehouse licence;
where the applicant is a company—any director, officer or
shareholder of the company who would participate in the
management or control of the warehouse is not a fit and
proper person so to participate;
an employee of the applicant who would participate in the
management or control of the warehouse is not a fit and
proper person so to participate;
where the applicant is a company—the company is not a fit
and proper company to hold a warehouse licence;
the physical security of the place in relation to which the
licence is sought is not adequate having regard to:
(ia) the nature of the place;
(i) the kinds and quantity of goods that would be kept in
that place if it were a warehouse; or
(ii) the procedures and methods that would be adopted by
the applicant to ensure the security of goods in the
place if it were a warehouse; ,
the plant and equipment that would be used in relation to
goods in the place in relation to which the licence is sought if
it were a warehouse are not suitable having regard to the
nature of those goods and that place; or
the books of account or records that would be kept in relation
to the place in relation to which the licence is sought if it were
a warehouse would not be suitable to enable the Customs
adequately to audit those books or records.
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(2) The Comptroller shall, in determining whether a person is a fit
and proper person for the purposes of paragraph (1) (a), (b), (c) or
(d), have regard to:

(2)

(b)

(c)
(d)

(e)

3

any conviction of the person for an offence against this Act
committed within the 10 years immediately preceding the
making of the application;

any conviction of the person for an offence under a law of the
Commonwealth, of a State or of a Territory that is punishable
by imprisonment for a period of one year or longer, being an
offence committed within the 10 years immediately preceding
the making of the application; -

whether the person is an undischarged bankrupt

any misleading statement made in the application by or in
relation to the person; and

where any statement by the person in the application was
false—whether the person knew that the statement was false.

The Comptroller shall, in determining whether a company is a

fit and proper company for the purposes of paragraph (1) (da), have
regard to:

(a)

(b)

(c)
(ca)

(cb)

(D)
(e)

any conviction of the company of an offence against this Act
committed within the 10 years immediately preceding the
making of the application and at a time when a person who is
a director, officer or shareholder of the company was a dlrec-
tor, officer or shareholder of the company;

any conviction of the company of an offence under a law of
the Commonwealth, of a State or of a Territory that is punish-
able by a fine of $5,000 or more, being an offence committed
within the 10 years immediately preceding the making of the
application and at a time when a person who is a director,
officer or shareholder of the company was a director, officer
or shareholder of the company;

whether a receiver of the property, or part of the property, of
the company has been appointed;

whether the company is under administration within the mean-
ing of the Corporations Law;

whether the company has executed under Part 5.3A of that
Law a deed of company arrangement that has not yet termi-
nated;

whether the company has been placed under official manage-
ment; or '

whether the company is being wound up.
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Conditions of warehouse licences

82. (1) A warehouse licence is subject to the condition that, if:

(a) a person not described in the application for the licence as
participating in the management or control of the warehouse
commences SO to participate;

(b) io the case of a licence held by a partnership—there is a
change in the membership of the partnership;

(ba) in the case of a licence held by a company—any of the
following events occurs:
(i) the company is convicted of an offence of a kind
referred to in paragraph 81 (3) (a) or (b);
(ii) a receiver of the property, or part of the property, of
the company is appointed;
(iii) an administrator of the company is appointed under
section 436A, 436B or 436C of the Corporations Law;

(iv) the company executes a deed of company arrangement
under Part 5.3A of that Law;

(v) the company begins to be wound up; :
(¢) a person who participates in the management or control of the
warehouse, the holder of the licence or, in the case of a
licence held by a partnership, a member of the partnership, is
convicted of an offence referred to in paragraph 81 (2) (a) or

(b) or becomes bankrupt;

(d) there is a substantial change in a matter affecting the physical
security of the warehouse;

(e) there is a substantial change in plant or equipment used in
relation to goods in the warehouse; or

(f) there is a substantial change in the keeping of accounts or
records kept in relation to the warehouse;

the holder of the licence shall, within 30 days after the occurrence of
the event, change, conviction, bankruptcy or appointment, as the case
requires, give the Comptroller particulars in writing of that event,
change, conviction, bankruptcy or appointment, as the case requires.

(2) A warehouse licence is subject to such other conditions (if any)
for the protection of the revenue, for the purpose of ensuring compli-
ance with the Customs Acts or otherwise as are prescribed.

(3) A warehouse licence is subject to such other conditions (if any)
as are specified in the licence, being conditions considered by the
Comptroller to be necessary or desirable for the protection of the
revenue or for the purpose of ensuring compliance with the Customs
Acts.
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The conditions specified in a warehouse licence may include:

conditions specifying the persons or classes of persons whose
goods may be warehoused in the warehouse; and

conditions limiting the operations that may be performed
upon, or in relation to, goods in the warehouse.

The Comptroller may, upon application by the helder of a

warehouse licence and production of the licence, vary the conditions
specified in the licence by making an alteration to, or an endorsement
on, the licence.

Duration of warehouse licence

83.

(a)

(b)

(2

(1) A warehouse licence:

comes into force on a date specified in the licence or, if no
date is so specified, the date on which the licence is granted;
and :

subject to this Part, remains in force until 30 June next
following the grant of the licence but may be renewed in
accordance with section 84,

Notwithstanding that a warehouse licence has not been

renewed, a Collector may:

(a)

permit goods to be placed in the former warehouse;

(b) permit the removal of goods from the former warehouse,

(c)

(d)

()

including the removal of goods to a warehouse;

by notice in writing to the last holder of the licence, require
him to remove all or specified goods in the former warehouse
to a warehouse approved by the Collector;

take such control of the former warehouse or all or any goods
in the former warehouse as may be necessary for the protec-
tion of the revenue or for ensuring compliance with the
Customs Acts;

by notice in writing to the last holder of the licence, require
him to pay to the Customs in respect of the services of officers
required as the result of the licence not having been renewed
(including services relating to the supervision of activities in
relation to the former warehouse permitted by a Collector, the
stocktaking of goods in the former warehouse or the reconcili-
ation of records relating to such goods) such fee as the Comp-
troller determines having regard to the cost of the services;
where the last holder of the licence fails to comply with a
requirement under paragraph {c) in relation to goods, remove
the goods from the former warehouse to a warehouse; and
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(g) where goods have been removed in accordance with paragraph
(f), by notice in writing to the last holder of the licence,
require him to pay to the Customs in respect of the cost of the
removal such fee as the Comptroller determines having regard
to that cost.

(3) Subject to subsection (4), where a warehouse licence has not
been renewed and goods remain in the former warehouse, the Comp-
troller shall by notice:

(a) published by being displayed on a public notice board in the

Customs House or other office of the Customs nearest to the
former warehouse;

(b) published in the Gazette; and

(c) published in a newspaper circulating in the locality in which
the warehouse is situated;

inform the owners of goods in the former warehouse:
(d) that they are required, within a time specified in the notice or
any further time allowed by the Comptroller, to:
(i) pay to the Collector duty payable in respect of their
goods in the former warehouse; or

(ii} remove their goods in the former warehouse to another
place in accordance with permission obtained from the
Collector; and
(e) that, if they do not comply with the requirements of the
notice, their goods in that former warechouse will be sold.

(4) Where the Comptroller is satisfied that all the goods in a
former warehouse the licence in respect of which has not been re-
newed are the property of the person who held the licence, the notice
referred to in subsection (3) need not be published as mentioned in
that subsection but shall be:

(a) served, either personally or by post, on that person; or
(b) served personally on a person who, at the time of the expira-

tion of the licence, apparently participated in the management
or control of the former warehouse.

(5) Where the owner of goods to which a notice under subsection
(3) applies fails to comply with the requirements of the notice within
the time specified in the notice or any further time allowed by the
Comptroller, the goods may be sold by a Collector,

(6) If an amount that the last holder of a licence is required to pay
-in accordance with a notice under paragraph (2) (e) or (g) is not paid,
that amount may be recovered as a debt due to the Commonwealth by
action in a court of competent jurisdiction.
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Renewal of warehouse licence

84. (1) The Comptroller may, by writing, renew a warehouse
licence on the application, in writing, of the holder of the licence.

(2) Where a warehouse licence is renewed, the Comptroller may
specify conditions different from those specified in the original licence.

(3) The Comptroller may refuse to renew a licence if he is satisfied
that, if the licence were renewed, he would be entitled to cancel the
licence.

(4) Subject to this Part, a warehouse licence that has been renewed
continues in force for 12 months but may be further renewed.

Fees for warehouse licences

85. (1) Such fees as are prescribed are payable in respect of
warehouse licences. :

(2) Regulations for the purposes of subsection (1) may prescribe:

(a) annual fees in respect of warehouse licences;

(b) fees calculated in accordance with the duration of warehouse
licences; . : ‘

(c) a fee for each transaction, or each transaction in a class of
transactions, involving the movement of goods into or out of
the warehouse to which a warehouse licence relates; and -

(d) a fee calculated by reference to the volume or value of
transactions, or of a specific class of transactions, relating to
goods in the warehouse to which a warehouse licence relates.

(3) Different fees may be prescribed in relation to warehouse
licences subject to different conditions or in relation to warehouse
licences for warehouses of different kinds.

Suspension of warehouse licences

86. (1) The Comptroller may give notice in accordance with this
section to the holder of a warehouse licence if he has reasonable
grounds for believing that:
(a) the physical security of the warehouse is no longer adequate
having regard to the matters referred to in paragraph 81 (1)
(e);

(b)  the plant and equipment used in the warehouse are such that
the protection of the revenue in relation to goods in the
warehouse 1s inadequate; ‘

(c) where the licence is held by a natural person—that person is
not a fit and proper person to hold a warehouse licence;
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where the licence is held by a partnership—a member of the
partnership is not a fit and proper person to be a member of a
partnership holding a warchouse licence;

where the licence is held by a company—a director, officer or
shareholder of the company who participates in the manage-
ment or control of the warehouse is not a fit and proper
person so to participate; .

an employee of the holder of the licence, being an employee
who participates in the management or control of the ware-
house, is not a fit and proper person so to participate;

where the licence is held by a company—the company is not a
fit and proper company to hold a warehouse licence;

a condition to which the licence is subject has not been
complied with; or )

a fee payable in respect of a licence is unpaid and has been
unpaid for 28 days after the day on which it became payable;

or it otherwise appears to him to be necessary for the protection of the
revenue or for the purpose of ensuring compliance with the Customs
Acts to give the notice.

(1A) The Comptroller shall, in considering whether a person is a
fit and proper person for the purposes of paragraph (1) (c), (d), (e) or
(f), have regard to:

(@

(b)

any conviction of the person of an offence against this Act
committed:

(i) where the licence has not been renewed—after the
grant of the licence or within 10 years immediately
preceding the making of the application for the licence;

(ii) where the licence has been renewed on one occasion
only—after the renewal of the licence or within 10
years immediately preceding the making of the applica-
tion for the renewal; or

(tif) where the licence has been renewed on more than one
occasion—after the latest renewal of the licence or
within 10 years immediately preceding the making of
the application for the latest renewal;

any conviction of the person of an offence under a law of the
Commonwealth, of a State or of a Territory that is punishable
by imprisonment for a period of one year or longer, being an
offence committed:

(i) where the licence has not been renewed—after the
grant of the licence or within 10 years immediately
preceding the making of the application for the licence;



92 Customs Act 1901
s. 86

(i) where the licence has been renewed on one occasion
only—after the renewal of the licence or within 10
years immediately preceding the making of the applica-
tion for the renewal; or .

(iii) where the licence has been renewed on more than one
occasion—after the latest renewal of the licence or
within 10 years immediately preceding the making of
the application for the latest renewal; or

(c) whether the person is an undischarged bankrupt.

(1B) The Comptroller shall, in considering whether a company is a
fit and proper company for the purposes of paragraph (1) (fa) have
regard, in relation to the company, to:

{a) any conviction of the company of an offence against this Act
that was:

(i) where the licence has not been renewed-—committed
after the grant of the licence;

(ii) where the licence has been renewed on one occasion
only—committed after the renewal of the licence;

(iii) where the licence has been renewed on more than one
occasion—committed after the latest renewal of the
licence; or

(iv) committed:

(A) where the licence has not been renewed—within
10 years immediately preceding the making of the |
application for the licence,

(B) where the licence has been renewed on one occa-
sion only—within 10 years immediately preceding
the making of the application for the renewal of
the licence; or

(C) where the licence has been renewed on more
than one occasion—within 10 years immediately
preceding the making of the application for the
latest renewal of the licence;

and at a time when a person who is a director, officer
or shareholder of the company was a director, officer
or shareholder of the company;

(b) any conviction of the company of an offence under a law of
the Commonwealth, of a State or of a Territory that is punish-
able by a fine of $5,000 or more, being an offence that was:

(i) where the licence has not been renewed—committed
after the grant of the licence;

(ii) where the licence has been renewed on one occasion
only—committed after the renewal of the licence;
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(iii)) where the licence has been renewed on more than one
occasion—committed after the latest renewal of the
licence; or

(iv) committed:

(A) where the licence has not been renewed—within
10 years immediately preceding the making of the
application for the licence;

{B) where the licence has been renewed on one occa-
sion only—within 10 years immediately preceding
the making of the application for the renewal of
the licence; and

(C) where the licence has been renewed on more
than one occasion—within 10 years immediately
preceding the making of the application for the
latest renewal of the licence;

and at a time when a person who is a director, officer
or shareholder of the company was a director, officer
or shareholder of the company; or

(c) the matters mentioned in paragraphs 81 (3) (c), (d) and (e).

(2) Notice in accordance with this section to the holder of a
warehouse licence shall be in writing and shall be:
(a) served, either personally or by post, on the holder of the
licence; or
(b) served personally on a person who, at the time of service,

apparently participates in the management or control of the
warehouse.

(3) A npotice in accordance with this section to the holder of a
warehouse licence: :

(a) shall state that, if the holder of the licence wishes to prevent
the cancellation of the licence, he may, within 7 days after the
day on which the notice was served, furnish to the Comptroller
at an address specified in the notice a written statement
showing cause why the licence should not be cancelled; and

(b} may, if it appears to the Comptroller to be necessary for the
protection of the revenue or for ensuring compliance with the
Customs Acts to do so, state that the licence is suspended;

and, if the notice states that the licence is suspended, that licence is
suspended on and from the service of the notice.

(5) Where a warehouse licence is suspended under this section, the
Comptroller:

(a) may at any time revoke the suspension; and
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(b} if the licence has not been cancelled within 28 days after the
day on which the licence was suspended—shall revoke the
suspension.

(6) Subject to subsection (7), during a period in which a ware-
house licence is suspended under this section, a person shall not use
the warehouse for warehousing goods.

Penalty: $5,000.

(7) Notwithstanding subsection (6), during a period in which a
warehouse licence is suspended under this section, a Collector may:

(a) permit goods to be placed in the warehouse;

(b) permit a process to be carried out in the warehouse;

(c) permit the removal of goods from the warehouse, including the
removal of goods to another warehouse;

(d) by notice in a prescribed manner to the owner of goods in the
warehouse, require him to remove his goods to another ware-
house approved by the Collector;

{e) take such control of the warehouse or all or any goods in the
warehouse as may be necessary for the protection of the
revenue or for ensuring compliance with the Customs Acts;
and

(f) by notice in writing to the holder of the licence, require him
to pay to the Customs in respect of the services of officers
required as the result of the suspension, including services
relating to the enforcement of the suspension, the supervision
of activities in relation to the warehouse permitted by a Col-
lector, the stocktaking of goods in the warehouse or the
reconciliation of records relating to such goods, such fee as the
Comptroller determines, having regard to the cost of the
services.

(8) If an amount that the holder of a licence is required to pay in
accordance with a notice under paragraph (7) (f) is not paid, that
amount may be recovered as a debt due to the Commonwealth by
action in a court of competent jurisdiction.

Cancellation of warehouse licences

87. (1) The Comptroller may cancel a warehouse licence if:

(a) he is satisfied in relation to the licence as to any of the matters
mentioned in paragraphs (a) to (h) (inclusive) of subsection 86
(1); or

(b) he is satisfied on any other grounds that cancellation of the
licence is necessary for the protection of the revenue or for the
purpose of ensuring compliance with the Customs Acts,
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(2) The Comptroller shall cancel a warechouse licence under
subsection {1) by notice in writing:
{a) served, either personally or by post, on the holder of the
licence; or
(b) served personally on a person who, at the time of service,
apparently participates in the management or control of the
warehouse,

(4) Subject to subsection (5), where the Comptroller cancels a

warehouse licence, he shall by notice:

(a) published by being displayed on a public Notice Board in the
Customs House or other office of the Customs nearest to the
warehouse;

(b) published in the Gazette; and

(c) published in a newspaper circulating in the locality in which
the warehouse is situated;

inform the owners of goods in the place that was the warehouse:
(d) that they are required, within a time specified in the notice or
any further time allowed by the Comptroller, to:
(i) pay to the Collector duty payable in respect of their
goods in the warehouse; or
(ii) remove their goods in the warehouse to another place
in accordance with permission obtained from the Col-
lector; and
(e) that, if they do not comply with the requirements of the
notice, their goods in that place will be sold.

(5) Where the Comptroller who has cancelled a warehouse licence
under this section is satisfied that all the goods in the place that was
the warehouse are the property of the person who held the licence, the
notice referred to in subsection (4) need not be published as men-
tioned in that subsection but shall be:

(a) served, either personally or by post, on that person; or
(b) served personally on a person who, at the time of the cancella-

tion of the licence, apparently participated in the management
or control of the place that was the warehouse.

6) Where the owner of goods to which a notice under subsection
(4) applies fails to comply with the requirements of the notice within
the time specified in the notice or any further time allowed by the
Comptroller, the goods may be sold by a Collector.
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(7) Where a warchouse licence is cancelled under this section, the
holder of the licence shall, if requested by the Comptroller to do so,
surrender the licence to the Comptroller.

Penalty: $100.

Service of notices

88. For the purpose of the application of section 29 of the Acts
Interpretation Act 1901 to the service by post of a notice under this
Part on a person who holds or held a warehouse licence, such a notice
posted as a letter addressed to the person at the address of the place
that is or was the warchouse shall be deemed to be properly addressed.

Death of licence holder

89. If the holder of a warehouse licence, being a natural person,
dies, the licence shall be deemed to be transferred to his legal personal
representative,

Obligations of holders of warehouse licences

90. (1) The holder of a warehouse licence shall:

(a) stack and arrange goods in the warehouse so that officers have
reasonabie access to, and are able to examine, the goods;

(b) provide officers with adequate space and facilities for the
examination of goods in the warehouse and with devices for
accurately measuring and weighing such goods;

(c) if required by a Collector, provide adequate office space and
furniture and a telephone service, for the official use of
officers performing duties at the warehouse; and

(d) provide sufficient labour and materials for use by a Collector

in dealing with goods in the warehouse for the purposes of this
Act.

Penalty: $1,000.

(2) A requirement imposed on the holder of a warehouse licence
under paragraph (1) (c} shall be set out in a notice in writing served,
either personally or by post, on the holder of the licence.

Access to warehouses

91. A Collector may, at any time, gain access to and enter, if
necessary by force, any warehouse and examine any goods in the
warehouse.
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Repacking in warehouse

92. A Collector may, in accordance with the regulations, permit
the owner of warehoused goods to sort, bottle, pack or repack those
goods.

Regauging etc. of goods

93. Where:

(a) any warehoused goods are examined by an officer or by the
owner of the goods with the approval of an officer; and

(b) the examination shows that there has been a decrease in the
volume or weight of the goods since they were first entered;

the volume or weight of the goods shall, for the purposes of this Act or
any other law of the Commonwealth, be taken to be:
{c) except where paragraph (d) applies—the volume or weight
found on that examination; or
(d) where, in the opinion of a Collector, that decrease is exces-
sive—the volume or weight shown in the original entry re-
duced to an extent that the Collector considers appropriate;

and duty in respect of the goods is payable accordingly.

Goods not worth duty may be destroyed

94, (1) Where a Collector is satisfied that the value of any
warehoused goods is less than the amount of duty payable in respect of
the goods, he may, if requested by the owner of the goods to do so,
destroy the goods and remit the duty.

(2) The destruction of warehoused goods under subsection (1)
does not affect any liability of the owner of the goods to pay the
holder of a warehouse licence any rent or charges payable in respect of
the goods.

Revaluation

95. Where a Collector is satisfied that warehoused goods that have
been valued for the purposes of this Act in accordance with Division 2
of Part VIII have deteriorated in value as the result of accidental
damage, the Collector may, if requested by the owner of the goods to
do so, cancel that valuation and, for the purposes of this Act and in
accordance with Division 2 of Part VIII revalue those goods as at the
time of the revaluation.
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Arrears of warehouse charges
96. (1) Where any rent or charges in respect of warehoused goods
has or have been in arrears for:
(a) except where paragraph (b) applies—6 months; or
(b) where the goods are the unclaimed baggage of a passenger or
member of the crew of a ship or aircraft—30 days;
a Collector may sell the goods.

(2) In this section, “member of the crew” includes: .

(a) in relation to a ship—the master, a mate or an engineer of the
ship; and

(b) in relation to an aircraft—the pilot of the aircraft.

[}

Qutwards duty free shops

96A. (1) In this section:
“international flight” means a flight, whether direct or indirect, by an
aircraft between a place in Australia from which the aircraft takes off
and a place outside Australia.at which the aircraft lands or is intended
to land;

“outwards duty free shop” means a warehouse in respect of which the
relevant warehouse licence authorises the sale in the warehouse of
goods to relevant travellers;

“proprietor”, in relation to an outwards duty free shop, means the
holder of the warehouse licence that relates to the outwards duty free
shop; '

“relevant traveller” means a person who intends to make an interna-
tional flight, whether as a passenger on, or as the pilot or a member of
the crew of, an aircraft.

(2) Subject to the regulations (if any), a Collector may give
permission, in accordance with subsection (3), for goods that are
specified in the permission and are sold to a relevant traveller in an
outwards duty free shop that is specified in the permission to be:

(a) delivered to the relevant traveller personally for export by him

when making the international flight in relation to which he is
a relevant traveller; and

(b) exported by the relevant traveller when making that flight

without the goods having been entered for export;

and, subject to subsection (13), the permission is authority for such
goods to be so delivered and so exported. '

(3) Permission under subsection (2) is given in accordance with
this subsection if it is in writing and is delivered to the proprietor of
the outwards duty free shop to which the permission relates.
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(4) Permission under subsection (2) may relate to particular goods,
all goods, goods included in a specified class or classes of goods or
goods other than goods included in a specified class or classes of
goods.

(5) Without limiting the matters that may be prescribed in regula-
tions referred to in subsection (2), those regulations:

(a) may prescribe circumstances in which permission under that
subsection may be given;

(b) may preséribe matters to be taken into account by a Collector
when deciding whether to give permission under that sub-
section; and | o

(¢) may prescribe conditions to which a permission under that
subsection is to be subject. :

(6) A Collector may, when giving permission under subsection (2)
or at any time while a permission under that subsection is in force,
impose conditions to which the permission is to be subject, being
conditions that, in the opinion of the Collector, are necessary for the
protection of the revenue or for the purpose of ensuring compliance
with the Customs Acts and may, at any time, revoke, suspend or vary,
or cancel a suspension of, a condition so imposed.

(7) Without limiting the generality of paragraph (5) (c) or sub-
section (6), a condition reférred to in that paragraph or that subsection
to which a permission is to be subject may be:

(a) a condition to be complied with by the proprietor of the
outwards duty free shop to which the permission relates or by
relevant travellers to whom goods to which the permission
relates are sold; -

(b) a condition that the permission only applies to sales to rel-
evant travellers who comply with a prescribed requirement or
requirements, which may be, or include, a requirement that
relevant travellers produce to the proprietor of the outwards
duty free shop to which the permission relates or to a servant
or agent of that proprietor a ticket or other document, being a
document approved by a Collector for the purposes of this
paragraph, showing that the relevant traveller is entitled to
make the international flight in relation to which he is a
relevant traveller; or

(c) a condition that the proprietor of the outwards duty free shop
to which the permission relates will keep records specified in
the regulations and will notify a Collector of all sales made by
him to which the permission applies.
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(8) A condition imposed in respect of a permission under sub-
section (6) or a revocation, suspension or variation, or a cancellation
of a suspension, of such a condition takes effect when notice, in
writing, of the condition or of the revocation, suspension or variation,
or of the cancellation of the suspension, is served on the proprietor of
the outwards duty free shop to which it relates, or at such later time (if
any) as is specified in the notice, but does not have effect in relation to
any goods delivered to a relevant traveller before the notice was
served.

(9 A condition imposed in respect of a permission under para-
graph (5) (c) or subsection (6) or a revocation, suspension or variation,
or a cancellation of a suspension, of a condition under subsection (6)
may relate to all goods to which the permission relates or to particular
goods to which the permission relates and may apply either generally
or in particular circumstances.

(10) A permission under subsection (2) is subject to:

(a) the condition that the proprietor of the outwards duty free
shop to which the permission relates will ensure that relevant
travellers to whom goods are delivered in accordance with the
permission are aware of any conditions of the permission with
which they are required to comply; and

(b) the condition that that proprietor will provide a Collector with
proof, in a prescribed way and within a prescribed time, of the
export of goods delivered to a relevant traveller in accordance
with the permission.

(11) If a person who is required to comply with a condition
imposed in respect of a permission under subsection (2) fails to
comply with the condition, he is guilty of an offence against this Act
punishable upon conviction by a penalty not exceeding $5,000.

(12) Where the proprietor of an outwards duty free shop to which
a permission under subsection (2) relates does not produce the proof
required by paragraph (10) (b) that goods delivered by him to a
relevant traveller in accordance with the permission have been ex-
ported by that traveller, the goods shall be deemed to have been
entered, and delivered, for home consumption by the proprietor, as
owner of the goods, on the day on which the goods were delivered to
that traveller.

(13) A Collector may, in accordance with the regulations, revoke a
permission given under subsection (2) in relation to the sale of goods
occurring after the revocation.

(14) Where a Collector makes a decision under subsection (2)
refusing to give permission to the proprietor of an outwards duty free -
shop or under subsection (13) revoking a permission given under
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subsection (2), he shall cause to be served, either personally or by
post, on the proprietor of the shop, a notice in writing setting out the
Collector’s findings on material questions of fact, referring to the
evidence or other material on which those findings were based and
giving the reasons for the decision.

Inwards duty free shops

96B. (1) In this section:

“international flight” means a flight, whether direct or indirect, by an
aircraft between a place outside Australia from which the aircraft took
off and a place in Australia at which the aircraft landed;

“inwards duty free shop” means a warehouse in respect of which the

relevant warehouse licence authorises the sale in the warehouse of

airport shop goods to relevant travellers;

“proprietor”, in relation to an inwards duty free shop, means the

holder of the warehouse licence that relates to the inwards duty free

shop;

“relevant traveller” means a person who:

(a) has arrived in Australia on an international flight, whether as a

passenger on, or as the pilot or a member of the crew of, an
aircraft; and

(b) has not been questioned, for the purposes of this Act, by an
officer of Customs in respect of goods carried on that flight.

(2) A warehouse licence is not to authorise the sale in the
warehouse of airport shop goods to relevant travellers unless the
warchouse:

{a) is situated at an airport; and

(b) is so located that passengers on international flights who arrive

at that airport would normally have access to the warehouse
before being questioned for the purposes of this Act by officers
of Customs.

(3) Subject to the regulations (if any), a Collector may give
permission, in accordance with subsection (4), for airport shop goods
that are specified in the permission and are sold to a relevant traveller
in an inwards duty free shop that is specified in the permission to be:

(a) delivered to the relevant traveller; and

(b) taken by the relevant traveller for reporting to an officer of
Customs doing duty in relation to clearance through Customs
of the personal baggage of the relevant traveller.

(4) Permission under subsection (3) is given in accordance with
this subsection if it is in writing and is delivered to the proprietor of
the inwards duty free shop to which the permission relates.
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(5) Without limiting the matters that may be prescribed in regula-
tions referred to in subsection (3), those regulations:

(a) may prescribe circumstances in which permission under that
subsection may be given;

(b) may prescribe matters to be taken into account by a Collector
when deciding whether to give permission under that sub-
section; and

(¢) may prescribe conditions to which a permission under that
subsection is to be subject.

(6) A Collector may, when giving permission under subsection (3)
or at any time while a permission under that subsection is in force,
impose conditions to which the permission is to be subject, being
conditions that, in the opinion of the Collector, are necessary for the
protection of the revenue or for the purpose of ensuring compliance
with the Customs Acts, and may, at any time, revoke, suspend or vary,
or cancel a suspension of, a condition so imposed.

(7) Without limiting the generality of paragraph (5) (¢) or sub-
section (6), a condition referred to in that paragraph or that subsection
to which a permission is to be subject may be:

(a) a condition to be complied with by the proprietor of the
inwards duty free shop to which the permission relates or by
relevant travellers to whom goods to which the permission
relates are sold; or

(b) a condition that the proprietor of the inwards duty free shop
to which the permission relates will keep records specified in
the regulations.

(8) A condition imposed in respect of a permission under sub-
section (6) or a revocation, suspension or variation, or a cancellation
of a suspension, of such a condition takes effect when notice in writing
of the condition or of the revocation, suspension or variation, or of the
cancellation of the suspension, is served on the proprietor of the
inwards duty free shop to which it relates, or at such later time (if any)
as is specified in the notice, but does not have effect in relation to any
goods delivered to a relevant traveller before the notice was served.

(9) A condition imposed in respect of a permission under para-
graph (5) (c) or subsection (6) or a revocation, suspension or variation,
or a cancellation of a suspension, of a condition under subsection (6)
may relate to all goods to which the permission relates or to particular
goods to which the permission relates and may apply either generally
or in particular circumstances.
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(10) A permission under subsection (3) is subject to the condition
that the proprietor of the inwards duty free shop to which the permis-
sion relates will ensure that relevant travellers to whom goods are
delivered in accordance with the permission are aware of any con-
ditions of the permission with which they are required to comply.

(11) If a person who is required to comply with a condition
imposed in respect of a permission under subsection (3) fails to
comply with the condition, the person is guilty of an offence against
this Act punishable upon conviction by a fine not exceeding $5,000.

(12) A Collector may, in accordance with the regulations, revoke a
permission given under subsection (3) in relation to the sale of goods
occurring after the revocation.

(13) Where a Collector makes a decision under subsection (3)
refusing to give permission to the proprietor of an inwards duty free
shop or a decision under subsection {12) revoking a permission given
under subsection (3), the Collector shall cause to be served, either
personally or by post, on the proprietor of the shop, a notice in writing
setting out the Collector’s findings on material questions of fact,
referring to the evidence or other material on which those findings
were based and giving the reasons for the decision.

Goods for public exhibition

97. (1) Subject to subsection (3), a Collector may, by writing
signed by him, grant to the owner of warehoused goods permission to
take those goods out of the warehouse for the purpose of public
exhibition, testing or a similar purpose without entering the goods for
home consumption.

(2) Permission under subsection (1) shall specify the period during
which the owner of the relevant goods may keep the goods out51de the
warehouse.

(3) Permission under subsection (1) for the taking of warehoused
goods out of a warehouse shall not be granted‘unless security has been
given to the satisfaction of the Collector for the payment, in the event
of the goods not being returned to the warehouse before the expiration
of the period specified in the permission, of the duty that would have
been payable if the goods had been entered for home consumption on
the day on which they were taken out of the warehouse.

Goods blended or packaged in warehouse

98. Subject to the regulations, where a warehouse licence au-
thorizes blending or packaging in the warehouse, goods may be blend-
ed or packaged in the warehouse in accordance with, and subject to
any relevant conditions of, the licence, and goods so blended or
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packaged may, subject to the payment of any duty in respect of the
goods the payment of which is required by the regulations, be deliv-
ered for home consumption.

Entry of warehoused goods

99. (1) Warehoused goods may be entered:
(a) for home consumption; or
(b) for export. .

(2) Subject to sections 69 and 70, warehoused goods shall not be
delivered for home consumption unless:

(a) they have been entered for home consumption; and

(b) an authority to deal with the goods in accordance with that
entry has been given under section 71B.

(3) Subject to section 96A, warehoused goods shall not be taken
from the warehouse for export unless:
(a) they have been entered for export; and

(b) an authority to deal with the goods in accordance with that
entry has been given under section 114C.

Constructive warehousing

100. (1) Where goods have been entered for warchousing, they
may, without being warehoused in accordance with the entry, be
further entered in accordance with section 99 and be dealt with in
accordance with that further entry as if they had been so warehoused,

(2) Where a person makes a further entry in accordance with
subsection (1) in respect of goods that have been entered for
warehousing, he shall:

(a) at the time of lodging the further entry, give the Collector

particulars of the entry for warehousing; and

{b) as soon as practicable, give particulars of the further entry to

the holder of the warehouse licence relating to the warehouse
in which the goods were intended to be warehoused in accor-
dance with the entry for warehousing.

Penalty: $1,000.

Delivery of warehousing authority

101. Where the owner of goods receives written authority for
warehousing goods in pursuance of an entry for warehousing or written
permission under this Act to warehouse the goods, he shall, as soon as
practicable, before the goods are delivered to the warehouse
nominated in the authority or permission, deliver the authority or
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permission to the holder of the warehouse licence by leaving it at the
warehouse with a person apparently participating in the management
or control of the warehouse.

Penalty: $1,000.

Holder of licence to inform Collector of certain matters

102. (1) Where goods are delivered to a warehouse but documents
relating to those goods required to be delivered to the holder of the
warehouse licence in accordance with this Act are not so delivered or
such documents are so delivered but do not contain sufficient informa-
tion to enable the holder to make a record relating to the goods that
he is required to make under this Act, the holder shall, as soon as
practicable, inform a Collector of the non- dehvery or madequacy of
those documents, as the case may be.

(2) Where documents relating to goods to be warehoused in a
warehouse are delivered to the holder of the warehouse licence in
accordance with this Act but those goods are not received at the
warehouse within 7 days after the delivery of the documents, the
holder shall, as soon as practicable, inform a Collector of the non-
delivery of those goods.

Penalty: $1,000.

PART VA --SPECIAL PROVISIONS RELATING TO SPIRITS

Interpretation

103. In this Part:
“bulk container” means a container that has the capacity to have
packaged in it more than 2 litres of spirit;
“container” means any article capable of holding liquids;

“spirit” means goods described in a sub-item between sub-items 2 (A)
and 2 (H), inclusive, of the Schedule to the Excise Tariff Act 1921.

Spirit imported in bulk must be entered for warehousing or
transhipment

104. All spirit imported into Australia in bulk containers must
initially either be entered for warehousing under paragraph 68 (2) (b)
or for transhipment under paragraph 68 (2) (c).
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Certain spirit not to be entered for home consumption in bulk
containers without Comptroller’s approval

105. (1) Spirit that has been imported into Australia in bulk
containers and entered for warehousing must not be entered for home
consumption unless:

{a) the spirit has been repackaged in containers other than bulk
containers; or

(b) the Comptroller, by notice in writing, permits the spirit to be
entered for home consumption packaged in bulk containers.

(2) The Comptroller must not permit spirit that has been imported
into Australia in bulk containers and initially entered for warehousing
to be subsequently entered for home consumption purposes .in bulk
containers unless:

(a) the containers have a capacity of not more than 20 litres or

such other volume as is from time to time prescribed; and

(b) the Comptroller is satisfied that the spirit will not be
repackaged in any other container for the purposes of retail
sale.

PART VI—-THE EXPORTATION OF GOODS
Division 1—Prohibited exports

.Prohibited exports

112, (1) The Governor-General may, by regulation, prohibit the
exportation of goods from Australia.

(2) The power conferred by subsection (1) may be exercised:
(a) by prohibiting the exportation of goods absolutely;
(aa) by prohibiting the exportation of goods in specified circum-
stances; i
{b) by prohibiting the exportation of goods to a specified place; or
(c) by prohibiting the exportation of goods unless specified con-
ditions or restrictions are complied with.
(2A) Without limiting the generality of paragraph (2) (c), the
regulations:

(aa) may identify the goods to which the regulations relate by
reference to their inclusion:
(i) in a IList or other document formulated by a Minister
and published in the Gazette or otherwise; or
(ii) in that list or other document as amended by the
Minister and in force from time to time; and
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(a) may provide that the exportation of the goods is prohibited
unless a licence, permission, consent or approval to export the
goods or a class of goods in which the goods are included has
been granted as prescribed by the regulations; and

(b) may make provision for and in relation to:

(i) the assignment of licences or permissions so granted or
of licences or permissions included in a prescribed
class of licences or permissions so granted;

(ii) the granting of a licence or permission to export goods
subject to compliance with conditions or requirements,
either before or after the exportation of the goods, by
the holder of the licence or permission at the time the
goods are exported;

(iii) the surrender of a licence or permission to export
goods and, in particular, without limiting the generallty
of the foregomg, the surrender of a licence or permis-
sion to export goods in exchange for the granting to the
holder of the surrendered licence or permission of
another licence or permission or other licences or
permissions to export goods; and

{iv) the revocation of a licence or permission that is grant-
ed subject to a condition or requirement to be com-
plied with by a person for failure by the person to
comply with the condition or requirement, whether or
not the person is charged with an offence against
subsection (2B) in respect of the failure.

(2AA) Where a Minister makes an amendment to a list or other
document:

(a) that is formulated and published by the Minister; and

(b) to which reference is made in regulations made for the pur-
poses of paragraph (2) (c);

the amendment is a disallowable instrument within the meaning of
section 46A of the Acts Interpretation Act 1901,

(2B) Where a licence or permission granted, after the commence-
ment of this subsection, under the regulations is subject to a condition
or requirement to be complied with by a person, the person shall
comply with the condition or requirement and, if he fails to do so, he
is guilty of an offence punishable upon conviction:

(a) if the licence or permission relates to goods that are not

narcotic goods—by a fine not exceeding $10,000; or

(b) if the licence or permission relates to goods that are narcotic
goods—as provided by section 235.
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(2AB) It is a condition of any licence or permission to export
goods, being a licence or permission granted under paragraph (2) (c)
by the Minister for Defence or an authorised person within the
meaning of subregulation 13B (1) or 13E (1) of the Customs (Prohib-
ited Exports) Regulations after the commencement of this subsection,
that the Minister for Defence may, at any time, by notice:

(a) published:

(i) in the Gazeite; and
(ii) in each State and internal Territory, in a newspaper
circulating throughout that State or Territory; and

(b) in writing given to the holder of the licence or permission;

inform the holder that, with effect from a day specified in the notice,
all goods to which the licence or permission relates, or such kinds of
those goods as are specified in the notice, shall not be exported to a
specified place because in the opinion of the Minister for Defence:
(c) a situation in that place; or
(d) a situation in another place to which there is a reasonable
likelihood that such goods will be re-exported from that speci-
fied place;

makes the exportation of such goods from Australia contrary to the
national interest, and, where the Minister for Defence gives such a
notice, the authority of the holder to export such goods to that
specified place shall be taker to have been withdrawn until the
Minister for Defence, by further notice in writing given to the holder,
revokes the original notice.

(2AC) The day specified in a notice under subsection (2AB) shall
be a day not earlier than the day on which the notice is published in
the Gazette under subparagraph (2AB) (a) (i).

(2AD) Any failure to comply with the requirements of paragraph
(2AB) (b) in relation to a notice under subsection (ZAB) does not
affect the validity of the notice.

(3) Goods the exportation of which is prohibited under this section
are prohibited exports.

Division 2~ Entry and clearance of goods for export

Entry of goods for export

113. (1) Subject to this Act, the owner of goods intended for
export:

(a) must enter the goods for export; and

(b) must not allow the goods:
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(i) if the goods are a ship or aircraft that is to be exported
otherwise than in a ship or aircraft—to leave the place
of exportation; or

(ii) if the goods are other goods—to be loaded on the ship
or aircraft in which they are to be exported;

unless an authority to deal with the goods has been given under
section 114C,

Penalty: $5,000.

2
(a)

(b)

(©

(d)

(e)

(0

3)
(2)

(b)

Subsection (1) does not apply to:

goods that are accompanied or unaccompanied personal or
household effects of a passenger in, or a member of the crew
of, a ship or aircraft; and _

goods, other than prescribed goods, included in a consignment
that is consigned through the Post Office by one person to
another and that has an FOB value not exceeding $2,000 or
such other amount as is prescribed; and

goods, other than prescribed goods, included in a consignment
to which a single export statistical item under the Australian
Harmonised Export Commodity Classification applies, being a
consignment that is exported by ship or aircraft and that has
an FOB value not exceeding $500 or such other amount as is
prescribed; and '

containers that are the property of a person carrying on
business in Australia and that are exported on a temporary
basis to be re-imported, whether empty or loaded; and

containers that are intended for use principally in the interna-
tional carriage of goods, other than containers that, when
exported from Australia, cease, or are intended to cease, to be
the property of a natural person resident, or a body corporate
incorporated, in Australia; and

goods that, under the regulations, are exempted from this
section, either absolutely or on such terms and conditions as
are specified in the regulations.

For the purposes of paragraph (2) (a), goods:

in quantities exceeding what could reasonably be expected to
be required by a passenger or member of the crew of a ship or
aircraft for his or her own use; or

that are, to the knowledge or belief of a passenger or a
member of the crew of a ship or aircraft, to be sold, or used in
the course of trading, outside Australia;

are not included in the personal or household effects of that passenger
or crew member,
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What is an export entry?

114. (1) An export entry is a communication to Customs of
information concerning goods intended for export that is effected
either by document or by computer.

(2) A documentary export entry must:

(a) be made by the owner of the goods concerned; and

(b) be communicated to Customs by sending or giving it to an
officer doing duty in relation to export entries; and

(c) be in an approved form; and

(d) contain such information as is required by the form; and

(e) be signed in the manner specified in the form.

(3) A computer export entry must:

(a) be transmitted by a registered EXIT user as the owner, or on
behalf of the owner, of the goods concerned; and

(b) be transmitted to Customs using the EXIT computer system;
and

(c) be signed by transmitting, in relation to the entry, the regis-
tered EXIT user’s identifying code; and

(d) communicate such information as is set out in an approved
statement.

(4) Despite the fact that any law of the Commonwealth, including
this Act, provides that the exportation of particular goods from Austra-
lia is prohibited unless a permission (however it is described) to export
those goods is produced to an officer of Customs, that obligation will
be taken to have been complied with if the permission obtained in
respect of those goods is adequately identified in the information
communicated to Customs in an export entry relating to those goods.

(5) Nothing in subsection (4) affects any power of an officer of
Customs, under this Act, to require the production of such permission.

(6) When, in accordance with section 119D, an export entry is
taken to have been communicated to Customs, the goods to which the
entry relates are taken to have been entered.

Information and documents relating to export entries etc.

114A. (1) Without limiting the generality of section 114C, where
goods have been entered under section 114, authority to deal with the
goods in accordance with the entry may be refused until an officer
doing duty in relation to export entries has verified particulars of the
goods shown in the entry:
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(a) by reference to information contained in commercial docu-
ments relating to the goods that have been given to Customs
by the owner of the goods on, or at any time after, the
communication of the entry to Customs; or

(b) by reference to information, in writing, in respect of the goods
that has been so given to Customs.

(2) An officer doing duty in relation to export entries may, by
notice in writing, require the owner of goods entered under section
114:

(a) to deliver to the officer the commercial documents in respect
of the goods that are in the owner’s possession or under the
owner’s control (including any such documents that had pre-
viously been delivered to an officer and had been returned to
the owner); or

(b) to deliver to the officer such information, in writing, relating
to the poods, being information of a kind specified in the
notice, as is within the knowledge of the owmer or as the
owner is reasonably able to obtain.

(3) An officer doing duty in relation to export entries may ask the
owner of goods. entered under section 114 and, if another person
communicated the entry on behalf of the owner, that other person, any
questions relating to the goods.

(4) An officer doing duty in relation to export entries may require
from the owner of any goods entered under section 114 proof of the
particulars shown in the entry by declaration or the production of
documents.

“(5) Where:

(a) the owner of goods has been required to deliver documents or
information under subsection (2) in relation to the goods; or

(b) the owner of, or person giving an entry in respect of goods has
been asked a question under subsection (3) in respect of the
goods; or

(c) the owner of goods has been required under subsection {4) to
produce proof of a matter in respect of the goods;

authority to deal with the relevant goods in accordance with the entry
must not be granted unless the requirement has been complied with or
revoked, the question has been answered or withdrawn or the require-
ment has been complied with or withdrawn, as the case may be.

(6) Subject to section 215, where a person delivers a commercial
document to an officer doing duty in relation to export entries under
this section, the officer must deal with the document and then return
the document to that person.



112 Customs Act 1901
s. 114B

Confirming exporters

114B. (1) A person who:

(a) proposes to communicate an export entry relating to particular
goods or is likely to communicate, from time to time, export
entries in relation to goods of a particular kind; and

(b) will be unable to include in that export entry or those export
entries particular information in relation to those goods be-
cause the information cannot be ascertained until after the
exportation of those goods;

may apply to the Comptroller for confirming exporter status in respect
of that information and those goods.

(2) An application under subsection (1) must:

(a) be in writing; and

(b) be in an approved form; and

(¢) contain such particulars as are required by the form including

the reasons the information referred to in subsection (1} can-
not be ascertained before exportation.,

(3) Where a person applies for confirming exporter status in
respect of particular information and particular goods or goods of a
particular kind, the Comptroller must:

(a) if the Comptroller is satisfied that the information cannot be
ascertained before exportation—grant the applicant that status
by signing a notice stating:

(i) that the applicant is granted that status in respect of
that information and those goods; and

(i) that the grant is on such conditions as are specified in
the notice; or

(b) if the Comptroller is not so satisfied—refuse to grant the
applicant that status by signing a notice stating that the Comp-
troller has refused to grant the applicant that status and setting
out the reasons for the refusal.

(4) A grant of confirming exporter status has effect from the day
on which the relevant notice is signed.

(5) Without limiting the generality of the conditions to which a
grant of confirming exporter status may be subject, those conditions
must be expressed to include:

(a) a requirement that the appropriate confirming exporter status
will be specified in any export entry relating to the goods in
respect of which the status was granted where the confirming
exporter proposes to rely on that status; and
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{b) a requirement that full details of the information in respect of
which the status was granted will be provided as soon as
practicable after exportation and not later than the time the
Comptroller indicates in the notice granting the status; and

{¢) a requirement that, if information in respect of which the
status was granted becomes, to the knowledge of the confirm-
ing exporter, able to be ascertained before the exportation of
goods in respect of which the status was granted, the confirm-
ing exporter will notify the Comptroller forthwith.

(6) Where the Comptroller is satisfied that information in respect
of which confirming exporter status was granted is now able to be
ascertained before exportation, he or she must sign a notice in writing:

(a) cancelling the confirming exporter status forthwith; or

(b) modifying the confirming exporter status so that it no longer
relates to that information.

(7) Where a person granted a confirming exporter status is respect
of information and goods fails, without reasonable excuse, to comply
with a condition to which the grant is subject, the person is guilty of an
offence,

Penalty: $1,000.

(8) Where:

(a) a person who is a confirming exporter in respect of informa-
tion and goods of a particular kind is convicted of an offence
against subsection (7); or

(b) the Comptroller becomes satisfied that a person who is such a
confirming exporter has failed to comply with a condition of a
grant of confirming exporter status although no proceedings
for an offence against subsection (7) have been brought against
the person;

the Comptroller may:
(c) cancel that person’s status in respect of that information and
those goods; or
(d) modify that person’s status so that it no longer relates to
specified information or goods or so that the conditions to
which it is subject are altered in a specified respect;

by signing a notice stating that that status has been so cancelled or
modified and setting out the reasons for that cancellation or modifica-
tion.

(90 A cancellation or modification of the confirming exporter
status of a person has effect on the day the relevant notice was signed.
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(10) The Comptroller must, as soon as practicable after signing a
notice under subsection (3), (6) or (8), serve a copy of the notice on
the person concerned but a failure to do so does not alter the effect of
the notice.

Authority to deal with goods entered under section 114

114C. (1) Subject to this Act, where an entry in respect of goods
has been sent, given or transmitted to Customs, the Customs must give
an export entry advice, in a manner and form specified in the regula-
tions, that constitutes either an autbority to deal with the goods to
which the entry relates in accordance with the entry or a refusal to
provide such an authority. -

(2) Without limiting the generality of subsection (1}, regulations
specifying the form of an export entry advice must include in the
information set out in that advice a number, called the export entry
advice number, by which.the advice can be identified.

(3) An authority under this section to deal with goods may be
expressed to be subject to a condition that a specified permission for
the goods to be dealt with (however it is described) be obtained under
another law of the Commonwealth,

(4) Where an authority under this section to deal with goods is
expressed to be subject to a condition that a specified permission be
obtained, the authority is taken not to have been pgiven until the
permission has been obtained.

(6) An officer may, at any time before goods authorised to be dealt
with in accordance with an export entry are so dealt with, cancel that
authority:

(a) if the authority was given in respect of a documentary
entry—by signing a notice stating that the authority is can-
celled and setting out the reasons for that cancellation and
serving a copy of that notice on the person who made the
entry, or, if that person does not have possession of the goods,
on the person who has possession of the goods; and

(b) if the authority was given in respect of a computer entry:

(i) by transmitting to the registered EXIT user to whom
the authority was given a cancellation notice setting out
the same particulars as are required to be included in a
notice referred to in paragraph (a); or

(i1} by signing and serving a notice of the kind referred to
in paragraph (a);

and the cancellation has effect from the moment the notice is served
or transmitted as the case requires.
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Goods to be dealt with in accordance with export entry

114D. (1) The owner of goods in respect of which an export entry
has been communicated to Customs:

(a) must, as soon as practicable after an authority to deal with the
goods is granted, deal with the goods in accordance with the
entry; and

(b) must not remove any of the goods from the possession of the
person to whom they are delivered or of any person to whom
they are subsequently passed in accordance with the entry
unless the entry has been withdrawn, or withdrawn insofar as
it applies to those goods.

Penalty: $1,000.

. (2) Where excisable goods on which excise duty has not been paid
have been delivered to a place prescribed for the purposes of para-
graph 30 (d) of this Act and the export entry that applies to those
goods is withdrawn, or withdrawn insofar as it applies to those goods,
then:

(a)} despite any implication to the contrary in subsection (1), the
goods become, on the communication to Customs of the with-
drawal, goods under Customs control under section 61 of the
Excise Act 1901; and

(b) the withdrawal constitutés a permission, under section 61A of
that Act, to move the goods back to the place from which they
were first moved in accordance with the entry,

(3) Where goods are goods on which Customs duty is payable but
has not been paid and the export entry that applies to those goods is
withdrawn, or withdrawn insofar as it applies to those goods, then:

(a) despite any implication to the contrary in subsection (1), the

goods remain under Customs control; and

(b) the withdrawal constitutes a permission, under section 71E of

this Act, to move the goods back to the place from which they
were first moved in accordance with the entry.

Goods not to be taken on board without authority to deal

115. The owner of a ship or aircraft must not permit goods
required to be entered for export to be taken on board the ship or
aircraft for the purpose of exportation unless an authority to deal with
the goods has been granted under section 114C.

Penalty: $10,000.
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What happens when goods are not dealt with in accordance with an
export entry?

116. (1) Where:

(a) goods are entered for export under section 114; and

(b) none of the goods or some only of the goods have been
exported in accordance with the entry at the end of a period
of 30 days after the intended day of exportation notified in the
entry;

the authority to deal with the goods in accordance with the entry, SO
far as it relates to goods not exported before the end of the period, is,
at the end of the period, taken to have been revoked.

(2) Where an authority to deal with goods entered under section
114 is taken, under subsection (1), to have been totally or partially
revoked, the owner of the goods must, within 7 days after the end of
the period referred to in that subsection:

(a) if the authority to deal was taken to be totally

revoked— withdraw the entry relating to the goods; and

(b) if the authority to deal was taken to be partially

revoked—amend the entry so that it relates only to those
goods exported before the end of the period.

Penalty: $5,000.

(3) Where the owner of goods entered under section 114 amends
the original entry in accordance with paragraph (2) (b), the owner is,
in accordance with subsection 119C (1), taken to have withdrawn the
original entry but this Act has effect:

(a) as if the amended entry had been communicated to Customs

under section 114; and '

(b) as if an authority to deal with the goods to which the amended

entry relates in accordance with the amended entry had been
granted under section 114C;

on the day, or the respective days, on which the original entry was
communicated and the original authority to deal was granted.

Security

117. The Collector may require the owner of any goods entered
for export and subject to the control of the Customs to give security
that the goods will be landed at the place for which they are entered.
or will be otherwise accounted for to the satisfaction of the Collector,
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Submanifests may be prepared before goods are exported

117A. (1) A person involved in the exportation of goods otherwise
than as the master or owner of the ship, or the pilot or owner of the
aircraft, in which those goods are to be exported, may, for the purpose
of facilitating the obtaining of a Certificate of Clearance in respect of
that ship or aircraft so as to enable that exportation, prepare and
communicate to Customs, either by document or by computer, a
submanifest in respect of those goods.

(2) A documentary submanifest must:

(a) be communicated to Customs by sending or giving it to an
officer doing duty in respect of the clearance of ships or
aircraft; and

(b) bein an approved form; and

(c) contain such information as is required by the form; and

(d) be signed by the person compiling the submanifest,

(3) A computer submanifest must:

(a) be transmitted by a registered EXIT user as, or on behalf of,
the person referred to in subsection (1); and

(b) be transmitted to Customs using the EXIT computer system;
and

(¢) be signed by transmitting, in relation to the submanifest, the
registered user’s identifying code; and :

(d) communicate such information as is set out in an approved
statement.

(4) When an officer receives a documentary submanifest from the
person who compiled it, he or she must acknowledge its receipt by
giving the compiler a notice in writing specifying a submanifest num-
ber for inclusion in any outward manifest purportedly relating to the
goods concerned,

(5) When a computer submanifest is transmitted to the Customs,
the Customs must transmit to the compiler of the submanifest a notice
acknowledging its receipt and giving the compiler a submanifest num-
ber for inclusion in any outward manifest purportedly relating to the
goods concerned.

Certificate of Clearance

118. The master of any ship or the pilot of any aircraft shall not
depart with his ship or aircraft from any port, airport or other place in
Australia without receiving from the Collector a Certificate of Clear-
ance.

Penalty: $50,000.
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Requisites for obtaining Certificate of Clearance

119. (1) Before any Certificate of Clearance is granted to a ship or

aircraft:

(a) the master or owner of the ship or the pilot or owner of the
aircraft must communicate to Customs, by document or by
computer, an outward manifest:

(i) specifying all of the goods, other than goods prescribed
for the purposes of section 120, on board the ship or
aircraft; or

(i) if there are no goods of the kind to which
subparagraph (i) applies on board the ship or air-
craft—making a statement to that effect; and

(b) the master and owner of the ship or the pilot and owner of the
aircraft shall severally answer questions relating to the ship or
aircraft and her cargo, crew, passengers, stores and voyage; and

(c) the master and owner or the pilot and owner shall severally
produce documents relating to the ship or aircraft and her
cargo.

(2) A documentary outward manifest must:

(a) be communicated to Customs by sending or giving it to an
officer doing duty in respect of the clearance of ships or
aircraft; and

(b) be in an approved form; and

(c) contain such information as is specified in the form; and

(d) be signed in the manner specified in the form.

(2A) A computer outward manifest must;

(a) be transmitted by a registered EXIT user as, or on behalf of,
the master or owner of the ship or the pilot or owner of the
aircraft concerned; and

(b) be transmitted to Customs using the EXIT computer system;
and

(c) be signed by transmitting, in relation to the outward manifest,
the registered user’s identifying code; and

(d) communicate such information as is set out in an approved
statement.

(2B) If, within 24 hours after an outward manifest was commu-
nicated to Customs, a Certificate of Clearance has not been given to
the master of the ship or pilot of the aircraft concerned, the master or
pilot may, at any time within 14 days after the end of that period,
apply to the Comptroller for a Certificate of Clearance and the
decision of the Comptroller on the application is final and conclusive.
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(3) Where, in pursuance of the last preceding subsection, the
Comptroller has decided not to grant a Certificate of Clearance, the
owner of the ship or aircraft shall be entitled, in a Court of competent
jurisdiction, to recover damages against the Commonwealth in respect
of the non-granting, or delay in granting, of the Certificate, if the
Court is satisfied that the non-granting or delay was without reasonable
and probable cause.

(4) Except as provided in the last preceding subsection no action
or other proceeding shall lie against the Commonwealth, or any officer
of the Commonwealth, by reason of the non-granting of any Certificate
of Clearance, or of any delay in the granting of a Certificate of
Clearance.

Withdrawal of entries, submanifests and manifests

119A. (1) At any time after an export entry, a submanifest or an
outward manifest is communicated to Customs and before the goods to
which it relates are exported, a withdrawal of the entry, submanifest or
manifest may be communicated to Customs by document or computer.

" (2) A documentary withdrawal of an.entry, submanifest or mani-
fest must:

(a) be communicated by the person by whom, or on whose behalf,
the entry, submanifest or manifest was communicated; and
(b) by communicating to Customs:
(i) if it is a withdrawal of an entry—by giving it to an
officer doing duty in relation to export entries; and

(ii) if it is a withdrawal of a submanifest or manifest—by
giving it to an officer doing duty in relation to the
clearance of ships or aircraft; and

(c) bein an approved form; and
(d) contain such information as is required by the form; and
(e) be signed in a manner specified in the form.

(3) A computer withdrawal of an entry, submanifest or manifest

must:

(a) be transmitted by a registered EXIT user as or on behalf of,
the person by whom, or on whose behalf, the entry,
submanifest or manifest was communicated; and

(b) be transmitted to Customs, using the EXIT computer system;
and

(c} be signed by transmitting, in relation to the withdrawal, the
registered user’s identifying code; and

(d) communicate such information as is set out in an approved
statement,
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(4) A withdrawal of an entry, submanifest or manifest has effect
when, in accordance with section 119D, it is communicated to
Customs.

Effect of withdrawal

119B. (1) When a withdrawal of an export entry takes effect, any
authority to deal with the goods to which the entry relates is revoked.

(2) Despite the withdrawal of an entry, submanifest or manifest:

(a) a person may be prosecuted in respect of the entry,
submanifest or manifest; and

(b) a penalty may be imposed on a person who is convicted of an
offence in respect of the entry, submanifest or manifest;

as if it had not been withdrawn,

(3) The withdrawal of a documentary entry, documentary
submanifest or documentary manifest the original of which was sent or
given to an officer does not entitle the person who communicated it to
have it returned.

Change of computer entries, submanifests and manifests treated as
withdrawals

119C. (1) Where a person who has communicated a computer
export entry changes information included in that entry, the person is
taken, at the time when an export entry advice is transmitted in
respect of the altered entry, to have withdrawn the entry as it pre-
viously stood.

(2) Where a person who has communicated a computer
submanifest or a computer outward manifest changes information
included in that submanifest or manifest, the person is taken, at the
time when an acknowledgment of the altered submanifest or altered
manifest, as the case requires, is transmitted, to have withdrawn the
submanifest or manifest as it previously stood.

Notification of export entries, submanifests, manifests and withdrawals

119D. (1) For the purposes of this Act, a documentary export
entry, a documentary submanifest, a documentary outward manifest, or
a documentary withdrawal of such an entry, submanifest or manifest,
may be sent to the officer referred to in subsection 114 (2), 117A (2),
119 (2) or 119A (2), as the case requires, in any manner prescribed
and, when so sent, is taken to have been communicated to Customs at
such time, and in such circumstances, as are prescribed.
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(3) For the purposes of this Act, a computer export entry, a
computer submanifest, a computer outward manifest, or a computer
withdrawal of such an entry, submanifest or manifest, as the case
requires, that is transmitted to Customs using the EXIT computer
system is taken to have been communicated to Customs when an
export entry advice or an acknowledgment of receipt of the
submanifest, manifest or withdrawal is transmitted to the registered
EXIT user whose identifying code was transmitted in relation to the
entry, submanifest, manifest or withdrawal.

Shipment of goods

120. The master of a ship or the pilot of an aircraft shall not suffer
to be taken on board his ship or aircraft any goods other than:

(a) goods which are specified or referred to in the Outward
Manifest; and

(b). goods prescribed for the purpose of this section.
Penalty: $10,000.

Time of clearance

122. Except as prescribed, no Certificate of Clearance shall be
granted for any ship or aircraft unless all her inward cargo and stores
shall have been duly accounted for to the satisfaction of the Collector
nor unless all the other requirements of the law in regard to such ship
or aircraft and her inward and outward cargo have been duly complied
with,

Division 3—The use of computers for export entry and clearance purposes

Registered EXIT users

122A. (1) To communicate with Customs by computer for a
purpose identified in Division 2, a person must be a registered EXIT
user.

(2) A person wishing to become a registered EXIT user may apply
to the Comptroller to be so registered.

(3) An application must:

(a) be in writing; and

(b) be in an approved form; and

(c) contain such information as is required by the form.

(4) The Comptroller may require an applicant for registration to
give such additional information as the Comptroller considers neces-
sary for the purposes of this Act and may refuse to register the person
until the information is given to the satisfaction of the Comptroller.
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(5) Where an application is made to the Comptroller under this
section, the Comptroller must, having regard to that application and
where additional information is supplied in response to a request
under subsection {4), to that additional information:

(a) register the applicant as a registered EXIT user by signing a

notice stating that the applicant is a registered EXIT user; or

(b) refuse to register the applicant as a registered EXIT user by

signing a notice stating that the Comptroller has refused to
register the applicant and setting out the reasons for the
refusal.

(6) Where the Comptroller registers a person as a registered EXIT
user, the registration has effect from the day on which the relevant
notice was signed.

(7} Each registered EXIT user must, as soon as practicable after
registration, enter into an agreement with Customs, setting out the
terms and conditions of computer access to Customs for the purpose
of communications relating to the exportation of goods including:

(a) a condition that the user will use computer facilities of a kind
specified in the agreement for all computer communications
with Customs relating to export entries; and .

(b) a condition that the user, when assigned an identifying code by
the Comptroller, will ensure the security of the code in-a
manner indicated in the agreement.

(8) Where a registered EXIT user enters into an EXIT agree.men't,
the Comptroller must forthwith allocate an identifying code to the
user.

(9) Where, at any time, the Comptroller becomes satisfied that a
person who is a registered EXIT user has failed to comply:

(a) with an obligation imposed on the user under this Act; or
(b) with a term of the applicable EXIT agreement;

the Comptroller may cancel the registration of the registered EXIT
user by signing a notice stating that the registration has been cancelled
and setting out the reasons for that cancellation.

(10) The cancellation of the registration of a person as a registered
EXIT user has effect from the day the relevant notice was signed.

(11} The Comptroller must, as soon as practicable after signing a
notice under subsection (5} or (9), serve a copy of the notice on the
person concerned but a failure to do so does not alter the effect of the
notice.
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Unauthorised use of registered EXIT user’s identifying code

122B. Where a computer export entry, a computer submanifest, a
computer outward manifest or a withdrawal of such an entry,
submanifest or manifest is communicated to Customs using a registered
EXIT user’s identifying code:

(a) without the authority of the user to whom the code was
assigned; and

(b) before notification to Customs by the user of a possible breach
of security;

that entry, submanrifest, manifest or withdrawal will be, for all pur-
poses, but subject to any evidence by the user to the contrary, taken to
have been communicated by the user,

What happens if the EXIT computer system is down?

122C. (1) Where:

(a) because the EXIT computer system is inoperative, a registered
EXIT user -cannot transmit a- computer export entry to Cus-
toms or Customs cannot transmit an export entry advice to the
user; and

(b) the exportation -of the goods for which the entry is required
could otherwise be delayed;

the user may contact an officer doing duty in relation to entries as
specified in the applicable EXIT agreement; and

(c) give the officer such of the information that would ordinarily
be contained in an export entry as the officer requests; and

(d) request the officer to give him or her a provisional clearance
of the goods to which the export entry relatés.

(2) Where an application is made to an officer in respect of
particular goods in the circumstances set out in subsection (1), he or
she must, having regard to the information supplied:

(a) if he or she is satisfied that, were a computer export entry in
respect of those goods able to be processed in the normal
manner, the goods would be- cleared for export in an export
entry advice— —give the registered EXIT user concerned a provi-
sional clearance containing similar details to those that would
be given in an export entry advice constituting an authority to
deal with the goods; and

(b) if he or she is not so satisfied—refuse to give such a provi-
sional clearance.

(3) Where:

(a) a provisional clearance is given in respect of particular goods;
and
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(b) the goods are exported before an export entry advice is given
in respect of the goods;

the goods are treated, for the purposes of this Part, as if the provi-
sional clearance were an export entry advice constituting an authority
to deal with the goods in the manner set out in the clearance, whether
or not such an advice is ultimately given on an acquittal of the
clearance under section 122D,

Acquittal of provisional clearance

122D, (1) Where a registered EXIT user is given a provisional
clearance in respect of particular goods, the user must, within 48 hours
after the EXIT computer system is restored to operability, whether or
not the goods have been exported:

(a) withdraw any previous computer export entry in respect of the
goods that was not able to be processed while the system was
inoperable; and

(b) transmit a computer export entry in respect of the goods; and

(¢) include in the information transmitted in the entry, particulars
of the provisional clearance in respect of the goods.

Penalty; $500.

(2) Where a computer export entry is communicated to Customs
in respect of goods in relation to which a provisional clearance was
issued, any authority to deal with the goods in accordance with that
entry is taken to have been issued at the time when the provisional
clearance was given.

Third party ingquiries

122E. (1) Any person who, to the satisfaction of an officer of
Customs: :
" (a) is involved in the preparation of a submanifest or manifest in
respect of particular goods; or
(b) for any other reason, has a legitimate need to know of the
existence of an authority to deal in respect of particular goods;

may request Customs to confirm the existence of such an authority in
respect of all or any of those goods.

(2) Any person who, to the satisfaction of an officer of Customs, is
involved in the preparation of a manifest in respect of particular goods
may request Customs to confirm: .

(a) the existence of a submanifest in respect of any of those goods;

and )

(b) the existence of an authority to deal in respect of any of the

goods covered by the submanifest.
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(3) A request under subsection (1) must quote the export entry
advice number of any authority to deal in respect of which confirma-
tion is sought under that section.

(4) A request under subsection (2) must quote the submanifest
number of any manifest in relation to which a confirmation is sought
under that subsection.

Division 4— Exportation procedures after Certificate of Clearance issued

Ship to bring to and aircraft to stop at boarding stations

123. (1) The master of every ship departing from any port shall
bring his ship to at a boarding station appointed for the port and by all
reasonable means facilitate boarding by the officer, and shall not
depart with his ship from any port with any officer on board such ship
in the discharge of his duty without the consent of such officer.

Penalty: $500.

(2) The pilot of every aircraft departing from any airport shall
bring his aircraft to a boarding station appointed for the port or
airport, and by all reasonable means facilitate boarding by the officer,
and shall not depart with his aircraft from any port or airport with any
officer on board such aircraft without the consent of snch officer.

Penalty: $500.

Master or pilot to account for missing goods

124, The master of every ship and the pilot of every aircraft after
clearance shall:

(a) on demand by an officer produce the Certificate of Clearance:;

(b) account to the satisfaction of the Collector for any goods
specified or referred to in the Outward Manifest and not on
board his ship or aircraft.

Penalty: $10,000.

Goods exported to be landed at proper destination

125. No goods shipped for export shall be unshipped or landed
without the permission of the Coliector except in parts beyond the
seas.

Penalty: $25,000.
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Certificate of landing

126. If required by the Comptroller a certificate in such form and
to be given by such person as may be prescribed shall be produced in
proof of the due landing according to the export entry of any goods
subject to the control of the Customs, and the Collector may refuse to
allow any other goods subject to the control of the Customs to be
exported by any person who fails within a reasonable time to produce
such certificate of the landing of any such goods previously exported
by him or to account for such goods to the satisfaction of the
Collector.

Division 5—Miscellaneous

Export of installations

126A. (1) Where an installation ceases to be part of Australia, the
installation and any goods on the installation at the time when it ceases
to be part of Australia shall, for the purposes of the Customs Acts, be
taken to have been exported from Australia,

{(2) Where:

(a) a resources installation is taken from a place in Australia into
Australian waters for the purpose of becoming attached to the
Australian seabed; or

(b) a sea installation is taken from a place in Australia into an
adjacent area or into a coastal area for the purpose of being
installed in that area;

the installation and any goods on the installation shall not be taken,
for the purposes of the Customs Acts, to have been exported from
Australia.

Export of goods from installations

- 126B. For the purposes of the Customs Acts, where goods are
taken from an installation that is deemed to be part of Australia under
section 5C for the purpose of being taken to a place cutside Australia,
whether directly or indirectly, the goods shall be deemed to have been
exported from Australia at the time when they are so taken from the
installation.

Size of exporting vessel

126C. Goods subject to the control of Customs must not be
exported in a ship of less than 50 tons gross registered without the
written permission of the Comptroller.

Penalty: $1,000.
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PART YH—SHIPS’ STORES AND AIRCRAFT’S STORES

Use of ships’ and aircraft’s stores

127. Ships’ stores and aircraft’s stores, whether shipped in a place
outside Australia or in Australia:

(a) shall not be unshipped or unloaded without the consent of the
Collector; and

(b) shall not, except with the consent of the Collector, be used
before the departure of the ship or aircraft from its last port of
departure in Australia otherwise than for the use of the pas-
sengers or crew, or for the service, of the ship or aircraft.

Penalty: $2,000.

Unshipment of ships’ and aircraft’s stores

128. Ships’ stores and aircraft’s stores which are unshipped or
unloaded with the consent of the Collector shall be entered: |

(a) for home consumption;
(b) for warehousing; or
(c) for transhipment to another ship or aircraft,

Ships’ and aircraft’s stores not to be taken on board without approval

129. (1) The master or owner of a ship or the pilot or owner of an
aircraft may make application to a Collector for the approval of the
Collector to take ship’s stores or aircraft’s stores on board the ship or
aircraft and the Collector may grant to the master, pilot or owner of
the ship or aircraft approval to take on board such ship’s stores or
such aircraft’s stores as the Collector, having regard to the voyage or
flight to be undertaken by the ship or aircraft and to the number of
passengers and crew to be carried, determines.

(2) Approval under the last preceding subsection may be granted
subject to the condition that the person to whom the approval is
granted complies with such requirements as are specified in the
approval, being requirements that, in the opinion of the Collector, are
necessary for the protection of the revenue of the Customs or for the
purpose of ensuring compliance with the Customs Acts,

(3) If, in relation to any goods, a person to whom an approval has
been granted under subsection (1) fails to comply with a requirement
specified in the approval:

(a) he is guilty of an offence against this Act punishable, upon

conviction, by a penalty not exceeding $2,000; and



128 Customs Act 1801
s. 130

(b) if he failed to comply with a requirement before the goods
were placed on board the ship or aircraft—the removal of the
goods for the purpose of placing the goods on board the ship
or aircraft shall, for the purposes of paragraph 229 (1) (g), be
deemed not to have been authorized by this Act,

(4) Ship’s stores or aircraft’s stores takem on board a ship or
aircraft otherwise than in accordance with an approval granted under
subsection (1) shall, notwithstanding that the goods are taken on board
by authority of an entry under this Act, be deemed, for the purposes,
to be prohibited exports.

Ship’s and aircraft’s stores exempt from duty

130. Except as provided by the regulations, ship’s stores and
aircraft’s stores are not liable to duties of Customs.

Entry not required for ship’s or aircraft’s stores

130A. Goods consisting of ship’s stores or aircraft’s stores, other
than goods of a prescribed kind, may be taken on board a ship or
aircraft in accordance with an approval granted under section 129
notwithstanding that an entry has not been made in respect of the
goods authorizing the removal of the goods to the ship or aircraft and
duty has not been paid on the goods.

Payment of duty on ship’s or aircraft’s stores

130B. (1) Where duty is payable on goods taken on board a ship
as ship’s stores, or on board an aircraft as aircraft’s stores, in accor-
dance with an approval granted under section 129 without duty having
been paid on the goods, the duty shall, on demand for payment of the
duty being made by a Collector to the master or owner of the ship or
to the pilot or owner of the aircraft, be paid as if the goods had been
entered for home consumption on the day on which the demand was
made.

(2) The master or owner of a ship, if so directed by an officer,
must give to a Collector a return, in accordance with the approved
form, relating to the ship’s stores of the ship and to goods taken on
board the ship as ship’s stores.

(2AA) The return referred to in subsection (2) must include details
of any: -

(a) drugs that are prohibited imports; and

(b) firearms; and

{c) ammunition;



Customs Act 1901 - 129
s. 130C

that are ship’s stores of the ship or have been taken on board the ship
as ship’s stores.

(2A) The owner of an aircraft, or, if so directed by an officer, the
pilot of an aircraft, shall:
(a) whenever so directed by an officer, give to a Collector particu-
lars of:
(i) the prescribed aircraft’s stores of the aircraft; and
(ii) goods taken on board the aircraft as prescribed air-
craft’s stores; and
(b) immediately before the departure of the aircraft from
Australia, give to a Collector a return, in accordance with the
prescribed form, relating to drugs that are prohibited imporis
and: :
(i) are aircraft’s stores of the aircraft; or

(ii) have been taken on board the aircraft as aircraft’s
stores.

(3) A person who fails to comply with a direction under sub-
section (2) or (2A) is guilty of an offence punishable upon conviction
by a penalty not exceeding $2,000.

(4) In subsection (2A), “prescribed aircraft’s stores” means pre-
scribed aircraft’s stores within the meaning of section 129.

Interpretation

130C. In this Part:
“aircraft” does not include:

(a) an aircraft that is not currently engaged in making interna-
tional flights; or

(b) an aircraft that is currently engaged in making international
flights but is about to make a flight other than an international
flight;

“aircraft’s stores” means stores for the use of the passengers or crew
of an aircraft, or for the service of an aircraft;

“international flight”, in relation to an aircraft, means a flight,
whether direct or indirect, between:

(a) a place in Australia from which the aircraft takes off and a
place outside Australia at which the aircraft lands or is
intended to land; or

(b) a place outside Australia from which the aircraft takes off and
a place in Australia at which the aircraft lands;

“international voyage”, in relation to a ship, means a voyage, whether
direct or indirect, between a place in Australia and a place outside
Australia;
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“ship” does not include:
(a) a ship that is not currently engaged in making international
voyages; or
(b) a ship that is currently engaged in making international voy-
ages but is about to make a voyage other than an international
voyage;
“ship’s stores” means stores for the use of the passengers or crew of a
ship, or for the service of a ship.

PART VIII-THE DUTIES
Division 1—The Payment and Computation of Duties generally

Fish caught by Australian ships

131A. (1) Fish and other goods the produce of the sea which are
caught or gathered by a ship which:
(a) is registered in Australia; and
(b) was fitted out for the voyage during which those fish or goods
were caught or gathered at a port or place in Australia;

shall not, when brought into Australia by that ship, or by a tender
(which is registered in Australia) of that ship, be liable to any duty of
Customs, or be subject to the control of the Customs.

Special provisions for goods taken to Area A of the Zone of Cooperation

131AA, (1) Goods taken out of Australia for the purpose of being
taken to a resources installation in Area A and there used for a
purpose related to petroleum operations are not liable to any duty of
Customs in relation to the taking of the goods out of Australia.

(2) Goods brought into Australia for the purpose of being taken to
a resources installation in Area A and there used for a purpose related
to petroleum operations are not liable to any duty of Customs in
relation to the bringing of the goods into Australia.

(3) In this section, “petroleum operations” has the same meaning
as in the Treaty set out in the Schedule to the Petroleum (Australia-
Indonesia Zone of Cooperation) Act 1990.

Liability of Commonwealth authorities to pay duties of Customs

131B. (1) Subject to subsection (2), to the extent that, but for this
section, an Act (whether enacted before, on or after 1 July 1987)
would:
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(a) exempt-a particular Commonwealth authority from liability to
pay duties of Customs; or

(b) exempt a person from liability to pay duties of Customs in
relation to goods for use by a particular Commonwealth
authority;

then, by force of this section, the exemption has no effect.

(2) Subsection (1) does not apply to an exemption if:
(a) the provision containing the exemption is enacted after 30
June 1987; and

(b) the exemption expressly refers to duties of Customs (however
described).

Rate of import duty

132. (1) Subject to this section and to section 132B, the rate of
any import duty payable on goods is the rate of the duty in force when
the goods are entered for home consumption.

(2) Where goods are entered for home consumption more than
once before import duty is paid on them, the rate at which the import
duty is payable is the rate of the duty in force when the goods were
first entered for home consumption.

(3) For the purposes of this section, if an entry for home con-
sumption in respect of goods is withdrawn under section 71F and the
goods are subsequently entered for warehousing, the entry for home
consumption is to be disregarded.

Prepayment of duty '

132A. Where, before goods are entered for home consumption, an
amount is paid to a Collector in respect of duty that may become
payable in respect of the goods, the amount shall, upon the goods
being entered for home consumption, be deemed, for the purposes of
this Act, to be an amount of duty paid in respect of the goods.

Declared period quotas—effect on rates of import duty

132B. (1) If at any time the Comptroller is of the opinion that, for
the reason that persons are anticipating, or may anticipate, an increase
in the rate of duty applicable to goods of a particular kind, the
quantity of goods of that kind that may be entered for home consump-
tion during a period is likely to be greater than it would otherwise be,
the Comptroller may, by notice published in the Gazette, declare that
that period is, for the purposes of this section, a declared period with
respect to goods of that kind.
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(2) The Comptroller shall, in a notice under subsection (1)
declaring that a period is a declared period for the purposes of this
section, specify in the notice another period being a period ending
before the commencement of the declared period, as the base period
in relation to the declared period.

(3) Where the Comptroller makes a declaration under subsection
(1) specifying a declared period in respect of goods of any kind, he
may, in respect of that kind of goods, or goods of a kind included in
that kind of goods, make an order in writing (in this Act referred to as
a “quota order”) applicable to a person specified in the order, being
an order that states that the person’s quota, for the declared period, in
respect of goods of the kind to which the order relates is such quantity
as is specified in the order or is nil, and, subject to subsection (4) of
this section, the order comes into force forthwith,

(4) Where, during a declared period, a person enters goods for
home. consumption, being goods of a kind in respect of which there is
no quota order in force that is applicable to that person for the
declared period, the Comptroller may, before authority to deal with
the goods is given under section 71B and whether or not the declared
period has expired, make, under subsection (3), a quota order that is
applicable to that person for that declared period in respect of goods
of that kind, and a quota order so made shall, unless the contrary
intention appears in the order, be deemed to have come into force
immediately before the time of entry of the goods..

(5) In making a quota order under subsection (3), or revoking or
varying a quota order under section 132C, with respect to a person, the
Comptrolter shall have regard to the quantity of goods (if any) of the
kind to which the order relates that, at any time or times during the
period that is the base period with respect to the declared period to
which the order relates or during any other period that the Comptrol-
ler considers relevant, the person has entered for home consumption,
and to such other matters as the Comptroller considers relevant.

6) If:

(a) at any time during a declared period, a person has entered any
goods (in this section referred to as the “relevant goods”) for
home consumption, being goods of a kind in respect of which
there is in force at the time of entry of the goods a quota
order that states that the person’s quota in respect of goods of
that kind is a quantity specified in the order;

(b) the quantity of the relevant goods so entered, together with
goods (if any) of that kind previously eatered for home con-
sumption by the person during the declared period, exceeds
the quota; and
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(c) the amount of import duty paid or payable on the relevant
goods at the rate of duty in force at the time of entry of the
goods is less than the amount of duty applicable to those goods
in accordance with the rate of duty in force on the day
immediately following the last day of the declared period;

the rate of import duty payable on the relevant goods, or on so much
of the relevant goods as, together with goods (if any) of that kind
previously entered for home consumption by the person during the
declared period, exceeds the quota, is the rate of duty in force on the
day immediately following the last day of the declared period.

(7 If:

(a) at any time during a declared period, a person has entered any
goods for home consumption, being goods of a kind in respect
of which there is in force at the timé of entry of the goods a
quota order that states that the person’s quota in respect of
goods of that kind is nil; and

(b) the amount of import duty paid or payable on those goods at
the rate of duty in force at the time of entry of the goods is
less than the amount of duty applicable to those goods in
accordance with the rate of duty in force on the day imme-
diately following the last day of the declared period;

the rate of import duty payable on the goods is the rate of duty in
force on the day immediately following the last day of the declared
period.

(8) Where at any time during a declared period, a person enters
any goods for home consumption, being goods of a kind in respect of
which there is in force at the time of entry of the goods a quota order
that is applicable to that person for the declared period, the Customs
shall have the right, before authority to deal with the goods is given
under section 71B, in addition to requiring import duty to be paid on
the goods at the rate in force at that time of entry of the goods, to
require and take, for the protection of the revenue of the Customs in
relation to any additional amount of duty that may become payable on
the goods, or on a part of the goods, by virtue of the operation of
subsection (6) or (7), security by way of cash deposit of an amount
equal to the amount of duty payable on the goods, or on that part of
the goods, at the rate in force at the time of entry of the goods.

Revocation and variation of quota orders .

132C. (1) The Comptroller may, by writing under his hand,
revoke or vary a quota order at any time before:
(a) the expiration of the declared period to which the quota order
relates; or ’
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(b) the expiration of the period within which, under regulations
made by virtue of section 132E, application may be made for
the review of the quota order;

whichever last occurs.

(2) Where a quota order is revoked by the Comptroller under this
section, the revocation shall be deemed to have taken effect on the day
on which the order came into force.

(3) The revocation of a quota order under this section does not
prevent the making of a further quota order that is applicable to the
person to whom the revoked quota order was applicable and that has
effect with respect to the declared period in respect of which the
revoked quota order had effect, whether or not the kind of goods to
which the further quota order relates is the same as the kind of goods
to which the revoked quota order related.

(4) Subject to subsection (5), a variation of a quota order under
this section shall, for the purposes of section 132B, be deemed to have
had effect on and from the day on which the quota order came into
force,

(5) Where:

(a) a quota order applicable to a person states that the person’s
quota in respect of goods of the kind to which the order
relates is a quantity specified in the order; and

(b) the Comptroller varies the order in such a way that the order
specifies a lesser quantity or states that the person’s quota is
nil;

the variation has effect on and from the day on which it is made.

Service of quota orders etc.

132D. The Comptroller shall, as soon as practicable after he makes
a quota order or revokes or varies a quota order, cause a copy of the
quota order or of the revocation or variation, as the case may be, to be
served on the person to whom the quota order is applicable.

Export duties

133. (1) All export duties shall be finally payable at the rate in
force when the goods are actually exported but in the first instance
payment shall be made by the owner to the Collector at the rate in
force when the goods are entered for export.

I
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(2) Duty imposed on coal by the Customs Tariff (Coal Export
Duty) Act 1975 shall be payable at the rate in force when the coal is
exported and shall be paid before the coal is exported or within such
further period as the Collector allows. '

(5) Duty imposed on Alligator Rivers Region uranium concentrate
by the Customs Tariff (Uranium Concentrate Export Duty) Act 1980
shall be payable at the rate in force when that concentrate is exported
and shall be paid before that concentrate is exported or within such
further period as the Collector allows.

Weights and measures

134. Where duties are imposed according to weight or measure the
weight or measurement of the goods shall be ascertained according to
the standard weights and measures by law established.

Proportion

135. Where duties are imposed according to a specified quantity
wetght size or value the duties shall apply in proportion to any greater
or lesser quantity weight size or value.

Manner of fixing duty

136. Whenever goods (other than beer that is entered for home
consumption after 31 January 1989) are sold or prepared for sale as or
are reputed to be of a size or quantity greater than their actual size or
quantity duties shall be charged according to such first-mentioned size
or quantity.

Manner of determining volumes of, and fixing duty on, beer

137. (1) For the purposes of the Customs Acts in their application
to beer that is entered for home consumption after 31 January 1989 in
a bulk container, the container in which the beer is packaged shall be
treated as containing:

(a) if the volume of the contents of the container is nominated for

the purpose of the entry, the beer is entered before 1 July
1991 and the actual volume of the contents of the container
does not exceed 101.5% of the nominated volume—the
nominated volume;

(b) if the volume of the contents of the container is nominated for

the purpose of the entry, the beer is entered before 1 July
1991 and the actual volume of the contents of the container
exceeds 101.5% of the nominated volume—a volume equal to
the sum of:

(i) the nominated volume; and
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(ii) the volume by which the actual volume of the contents
of the container exceeds 101.5% of the nominated
volume;

if the volume of the contents of the container is nominated for
the purpose of the entry, the beer is entered after 30 June
1991 and the actual volume of the contents of the container
does not exceed 101% of the nominated volume—the
nominated volume;

if the volume of the contents of the container is nominated for
the purpose of the entry, the beer is entered after 30 June
1991 and the actual volume of the contents of the container
exceeds' 101% of the nominated volume—a volume equal to
the sum of:
(i) the nominated volume; and
(ii) the volume by which the actual volume of the contents
of the container exceeds 101% of the nominated
volume; or '
if the volume of the contents of the container is not nominated
for the purpose of the entry—the actual volume of the con-
tents of the container;

and duty on beer so entered shall be fixed accordingly.

(2)

For the purposes of the application of the Customs Acts in

their application to beer that is entered for home consumption after 31
January 1989 in a container other than a bulk container, the container
in which the beer is packaged shall be treated as containing;

(a)

(b)

(c)

if the volume of the contents of the container is indicated on a
label printed on, or attached to, the container and the actual
volume of the contents of the container does not exceed
101.5% of the volume so indicated—the volume so indicated;
if the volume of the contents of the container is indicated on a
label printed on, or attached to, the container and the actual
volume of the contents of the container exceeds 101.5% of the
volume so indicated—a volume equal to the sum of;
(i) the volume so indicated; and
(ii) the volume by which the actual volume of the contents
of the container exceeds 101.5% of the volume so
indicated; or
if the volume of the contents of the container is not indicated
on a label printed on, or attached to, the container—the actual
volume of the contents of the container:

and duty on beer so entered shall be fixed accordingly. ' »
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(3) In determining, for the purposes of this section, the volume of
the contents of containers entered for home consumption, the Customs
is not required to take a measurement of the contents of each con-
tainer so entered but may employ such methods of sampling as are
approved in writing by the Comptroller for the purpose.

(4) In this section:
“bulk container”, in relation to beer, means a container that has:the
capacity to have packaged in it more than 2 litres of beer;
“container”, in relation to beer, includes a bottle, can or any other
article capable of holding liquids.

Measurement for duty

142. Goods charged with duty by measurement shall at the
expense of the owner be heaped piled sorted framed or otherwise
placed in such manner as the Collector may requlre to enable mea-
surement and account thereof to be taken; and in all cases where the
same are measured in bulk the measurement shall be taken to the full
extent of the heap or pile.

Value of goods sold

145. When the duty on any goods sold at any Collector’s sale shall
be ad valorem the value of such goods shall if approved by the
Collector be taken to be the value as shown by the sale.

Strength of spirits

146. The strength of spirits may be ascertained for the purposes of
duty by means of a hydrometer approved by the Comptrolier.

Obscuration

147, If in the opinion of the Collector the strength of any spirits
cannot immediately be accurately ascertained by hydrometer the
strength may be ascertained after distillation or in any prescribed
manner,

Derelict goods dutiable

148. All goods derelict flotsam jetsam or lagan or landed saved or
coming ashore from any wreck or sold as droits of Admiralty shall be
charged with duty as if imported in the ordinary course.
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Duty on goods in report of cargo that are not produced or landed

149. (1) If any dutiable goods which are included in the report of
any ship or aircraft are not produced to the officer the master or
owner of the ship or the pilot or owner of the aircraft shall on demand
by the Collector pay the duty thercon as estimated by the Collector
unless the goods are accounted for to the satisfaction of the Collector.

(2) For the purposes of section 132, goods to which subsection (1)
of this section applies that have not been entered for home consump-
tion shall be taken to have been entered for home consumption on the
day on which the demand for duty on the goods is made.

Samples

150. Small samples of the bulk of any goods subject to the control
of the Customs may, with the approval of a Collector, be delivered free
of duty.

Alterations to agreements where duty altered

152. (1) If after any agreement is made for the sale or delivery of
goods duty paid any alteration takes place in the duty collected
affecting such goods before they are entered for home consumption, or
for export, as the case may be, then in the absence of express written
provision to the contrary the agreement shall be altered as follows:

(a) In the event of the alteration being a new or increased duty

the seller after payment of the new or increased duty may add
the difference caused by the alteration to the agreed price.

(b) In the event of the alteration being the abolition or reduction
of duty the purchaser may deduct the difference caused by the
alteration from the agreed price,. _

(c) Any refund or payment of increased duty resulting from the
alteration not being finally adopted shall be allowed between
the parties as the case may require.

(2) Subsection (1) does not apply in relation to duty imposed by
the Customs Tariff (Coal Export Duty) Act 1975.

(3) Subsection (1) does not apply in relation to duty imposed by
the Cusioms Tariff (Uranium Concentrate Export Duty) Act 1980.

Recovery of duties

153. All duties shall constitute Crown debts charged upon the
goods in respect of which the same are payable and payable by the
owner of the goods and recoverable at any time in any court of
competent jurisdiction by proceedings in the name of the Collector.
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Division 1A—Rules of origin of preference claim goods

Purpose of Division

153A. (1) The purpose of this Division is to set out rules for
determining whether goods are the produce or manufacture:
{a) of a particular country other than Australia; or
(b} of a Developing Country but not of a particular Developing
Country.

(2) Goods are not the produce or manufacture of a country other
than Australia unless, under the rules as so set out, they are its
produce or manufacture.

(3) Diagrams and explanatory notes illustrating certain operations
of this Division in relation to New Zealand are set out in Schedule
VII. Details are as follows:

(a) Diagram 1 is a decision diagram for working out whether

goods are the produce or manufacture of New Zealand;

(b) Diagram 2 gives an example of goods that are last processed in
New Zealand to show, in particular, how allowable expen-
diture on materials, allowable factory cost and total factory
cost are worked out,

Definitions

153B. In this Division:
“allowable factory cost”, in relation to preference claim goods and to
the factory at which the last process of their manufacture was per-
formed, means the sum of:
(a) the allowable expenditure of the factory on materials in
respect of the goods worked out under section 153D; and
(b) the allowable expenditure of the factory on labour in respect
of the goods worked out under section 153F; and
(c) the allowable expenditure of the factory on overheads in
respect of the goods worked out under section, 153G;
“Developing Country” has the same meaning as in the Customs Tariff
Act 1987 and includes a place that, for the purposes of that Act, is to
be treated as a Developing Country;

“factory”, in relation to preference claim goods, means:

(a) if the goods are claimed to be the manufacture of a particular
preference country—the place in that country where the last
process in the manufacture of the goods was performed; and
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(b) if the goods are claimed to be the manufacture of a preference
country that is a Developing Country but not a particular
Developing Country—the place in Papua New Guinea or in a
Forum Island Country where the last process in the manufac-
ture of the goods was performed;

“Forum Island Country” has the same meaning as in the Customs
Tariff Act 1987,

“inner container” includes any container into which preference claim
goods are packed, other than a shipping or airline container, pallet or
other similar article;

“manufacturer”, in relation to preference claim goods means the
person undertakmg the last process in their manufacture;

“materials”, in relation to preference claim goods, means:

(a) if the goods are unmanufactured raw products—those pro-
ducts; and

(b) if the goods are manufactured goods—all matter or substances
used or consumed in the manufacture of the goods (other than
that matter or those substances that are treated as overheads);
and

(¢) in either case—the inner containers in which the goods are
packed;

“person” includes partnerships and unincorporated associations;
“preference claim goods” means goods that are claimed, when they are
entered for home consumption, to be the produce or manufacture of a
preference country;

“preference country” has the same meaning as in the Customs Tariff
Act 1987,

“qualifying area”, in relation to particular preference claim goods,
means:

(a) if the goods are claimed to be the manufacture of New
Zealand—New Zealand and Australia; or

(b) if the pgoods are claimed to be the manufacture of
Canada—Canada and Australia; or

(c) if the goods are claimed to be the manufacture of Papua New
Guinea—Papua New Guinea, the Forum Island Countries,
New Zealand and Australia; or

(d) if the goods are claimed to be the manufacture of a Forum
Isiand Country~~the Forum Island Countries, Papua New
Guinea, New Zealand and Australia; or

(e) if the goods are claimed to be the manufacture of a particular
Developing Country—the Developing Country, Papuna New
Guinea, the Forum Island Countries, the other Developing
Countries and Australia; or
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(f) if the goods are claimed to be the manufacture of a Develop-
ing Country but not a particular Developing Country—Papua
New Guinea, the Forum Island Countries, the Developing
Countries and Australia; or

(g) if the goods are claimed to be the manufacture of a country
that is not a preference country—that country and Australia;

“total factory cost”, in relation to preference claim goods, means the
sum of:

(a) the total expenditure of the factory on materials in respect of
the goods, worked out under section 153C; and

(b) the allowable expenditure of the factory on labour in respect
of the goods, worked out under section 153F; and

(c) the allowable expenditure of the factory on overheads in
respect of the goods, worked out under section 153G.

Total expenditure of factory on materials

153C. The total expenditure of a factory on materials in respect of
preference claim goods is the cost to the manufacturer of the materials
in the form they are received at the factory, worked out under section
153E.

Allowable expenditure of factory on materials

Allowable expenditure of a factory on materials to be worked out
under subsections (2) io (8)

153D, (1) The allowable expenditure of a factory on materials in
respect of preference claim goods in the form those materials are
received at the factory is to be worked out under subsections (2) to (8)
inclusive,

Goods wholly or partly manufactured from materials lmported from
outside the qualifying area

) If:

(a) preference claim goods (other than goods wholly manufactured
from unmanufactured raw products) are manufactured, in
whole or in part, from particular materials; and

(b) those particular materials, in the form they are received at the

factory, are imported from a country outside the qualifying
area;

there is no allowable expenditure of the factory on those particular
materials.

*
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Goods wholly or partly manufactured from unmanufactured raw pro-
ducts of a country inside the qualifying area

3) If:
(a) preference claim goods are manufactured, in whole or in part,
from particular materials; and

(b) those particular materials, in the form they are received at the
factory, are the unmanufactured raw products of a country
inside the qualifying area;

the allowable expenditure of the factory on those particular materials
is the cost to the manufacturer of those particular materials, worked
out under section 153E.

Goods wholly or partly manufactured from materials imported from
outside the qualifying area—intervening manufacture

4 I

(a) preference claim goods are manufactured, in whole or in part,
from particular materials; and

(b) other materials (*contributing materials”) have been incor-
porated in those particular materials; and

(¢} those contributing materials were imported into a country in
the qualifying area from a country outside the qualifying area;
and

(d) after their importation and to achieve that incorporation, those
contributing materials have been subjected to a process of
manufacture, or a series of processes of manufacture, in the
qualifying area without any intervening exportation to a coun-
try outside that area;

the allowable expenditure of the factory on those particular materials
in the form they are received at the factory does not include any part
of the cost of those particular materials to the manufacturer, worked
out under section 153E, that is attributable to the cost of those
contributing materials in the form in which the contributing materials
were received by the person who subjected them to their first manu-
facturing process in the qualifying area after importation.

Intervening export of contributing materials

(5) If contributing materials within the meaning of subsection (4)
are, after their importation into a country in the qualifying area and
before their incorporation into the particular materials from which
preference claim goods are manufactured, subsequently exported to a
country outside that area, then, on their reimportation into a country
in the qualifying area, subsection (2) or (4), as the case requires,
applies as if that subsequent relmportatlon were the only importation
of those materials.
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Goods claimed to be the manufacture of New Zealand—special rule

(6) If:

(a) goods claimed to be the manufacture of New Zealand are
manufactured, in whole or in part, from particular materials;
and

(b) under subsection (4), the allowable expenditure of the factory
on those particular materials would be at least 50% of the total
expenditure of the factory on those particular materials
worked out in accordance with section 153C;

then, despite subsection-(4), the allowable expenditure of the factory
on those particular materials is taken to be that total expenditure.
Waste or scrap

(7 If:
(a) materials are imported into a country; and

(b) the subjecting of those materials to a process of manufacture
gives rise to waste or scrap; and

(c) that waste or scrap is fit only for the recovery of raw materials;
any raw materials that are so recovered in that country are to be

treated, for the purposes of this section, as if they were
unmanufactured raw products of that country,

Transhipment
(8) If, in the course of their exportation from one country to
another country, materials are transhipped, that transhipment is to be

disregarded for the purpose of determining, under this section, the
country from which the materials were exported.

Calculation of the cost of materials received at a factory

Purpose of section
153E. (1) This section sets out, for the purposes of sections 153C

and 153D, the rules for working out the cost of materials in the form
they are received at a factory.

General rule
(2} Subject to this section, the cost of materials received at a

factory is the amount paid or payable by the manufacturer in respect
of the materials in the form they are so received.

Customs and excise duties and ceriatn other taxes to be disregarded

(3) Any part of the cost of materials in the form they are received
at a factory that represents:

(a) a customs or excise duty; or
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(b) a tax in the nature of a sales tax, a goods and services tax, an
anti-dumping duty or a countervailing duty;

imposed on the materials by a country in the qualifying area is to be
disregarded.

Comptroller may require artificial elements of cost to be disregarded

(4) If the Comptroller is satisfied that materials in the form they
are received at a factory incorporate other materials solely for the
purpose of artificially raising the cost of the first-mentioned materials,
the Comptroller may, by written notice given to the importer of
preference claim goods in which those other materials are incor-
porated, require the part of the cost that is, in the Comptroller’s
opinion, reasonably attributable to those other materials to be
disregarded.

Comptroller may require cost over normal market value to be
disregarded

(5) If the Comptroller is satisfied that the cost to the manufacturer
of materials in the form they are received at a factory exceeds, by an
amount determined by the Comptroller, the normal market value of
the materials, the Comptroller may, by written notice given to the
importer of preference claim goods in which those materials are
incorporated, require the excess to be disregarded.

Comptroller may determine cost of certain materials received at a
factory ‘
(6) If the Comptroller is satisfied:
(a) that materials in the form they are received at a factory are so
received:
(i) free of charge; or
(ii) at a cost that is less than the normal market value of
the materials; and
(b) that the receipt of the materials free of charge or at a reduced
cost has been arranged, directly or indirectly, by a person who

will be the importer of preference claim goods in which those
materials are incorporated;

the Comptroller may, by written notice given to the importer, require
that an amount determined by the Comptroller to be the difference
between the cost, if any, paid by the manufacturer and the normal
market value be treated as the amount, or a part of the amount, paid
by the manufacturer in respect of the materials,
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Effect of determination

(7) If the Comptroller gives a notice to the importer of preference
claim goods under subsection (4), (5) or (6) in respect of materials
incorporated in those goods, the -cost of the materials to the manufac-
turer must be determined having regard to the terms of that notice.

Allowable expenditure of factory on Ilabour
Calculation of allowable expenditure of factory on labour

153F. (1) Allowable expenditure of a factory on labour in respect
of preference claim goods means the sum of the part of each cost
prescribed for the purposes of this subsection:

(a) that is incurred by the manufacturer of the goods; and

(b) that relates, directly or indirectly, and wholly or partly, to the
manufacture of the goods; and :

(c) that can reasonably be allocated to the manufacture of the
goods.

Regulations may specify manner of working out cost

(2) Regulations prescribing a cost for the purposes of subsection
(1) may also specify the manner of working out that cost.

Allowable expenditure of factory on overheads
Calculation of allowable expenditure of faciory on overheads

153G. (1) - Allowable expenditure of a factory on overheads in
respect of preference claim goods means the sum of the part of each
cost prescribed for the purposes of this subsection:

(a) that is incurred by the manufacturer of the goods; and

(b) that relates, directly or indirectly, and wholly or partly, to the
manufacture of the goods; and

(¢} that can reasonably be allocated to the manufacture of the
goods.

Regulations may specify manner of working out cost

(2) Regulations prescribing a cost for the purposes of subsection
(1) may also specify the manner of working out that cost,
Unmanufactured goods

153H. Goods claimed to be the produce of a country are the
produce of that country if they are its unmanufactured raw products.
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Manufactured goods originating in New Zealand
Rule for certain goods wholly manufactured in New Zealand

153). (1) Goods claimed to be the manufacture of New Zealand
are the manufacture of that country if they are wholly manufactured in
New Zealand from one or more of the following:

(a) unmanufactured raw products;

(b) materials wholly manufactured in Australia or New Zealand or
Australia and New Zealand;

(c) materials imported into New Zealand that the Comptroller has
determined, by Gazette notice, to be manufactured raw materi-
als of New Zealand.

Rule for other manufactured goods last processed in New Zealand
(2) Goods claimed to be the manufacture of New Zealand are the
manufacture of that country if:

(a) the last process in their manufacture was performed in New
Zealand; and

(b) havmg regard to their qualifying area, thelr allowable factory
cost is not less than the specified percentage of their total
factory cost.

Specified percentage

(3) The specified percentage of the total factory cost of goods
referred to in subsection (2) is:

(a) unless paragraph (b) applies—50%:; or

(b) if the goods are of a kind for which the Comptroller has

determined, by Gazelte notice, that another percentage is
appropriate—that percentage.

Modification of section 153] in special circumstances
When 50% in subsection 153J (3) can be read as 48%

153K. (1) If the Comptroller is satisfied:

(a) that the allowable factory cost of preference claim goods in a
shipment of such goods that are claimed to originate in New
Zealand is at least 48% but not 50% of the total factory cost of
those goods; and

(b) that the allowable factory cost of those goods would be at least
50% of the total factory cost of those goods if an unforeseen
circumstance had not occurred; and

{c) that the unforeseen circumstance is unlikely to continue;

the Comptroller may determine, in writing, that section 153J has effect:

(d) for the purpose of the shipment of goods that is affected by
that unforeseen circumstance; and
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(¢) for the purposes of any subsequent shipment of similar goods
that is so affected during a period specified in the determina-
tion;

as if the reference in subsection 153] (3) to 50% were a reference to
48%.

Effect of determination

(2) If the Comptroller makes a determination then, in relation to
all preference- claim goods imported into Australia that are covered by
that determination, section 153 has effect in accordance with the
determination, .

Comptroller may revoke determination

3 If:
(a) the Comptroller makes a determination; and

(b) the Comptroller becomes satisfied that the unforeseen
circumstance giving rise to the determination no longer
continues;

the Comptroller may, by written notice, revoke the determination
despite the fact that the period referred to in the determination has
not ended,

Definition of “similar goods”

(4) In this section:
“similar goods”, in relation to goods in a particular shipment, means
goods;
(a) that are contained in another shipment that is imported by the -
same importer; and
(b) that undergo the same process or processes of manufacture as
the goods in the first-mentioned shipment.

Manufactured goods originating in Papua New Guinea or a Forum
Istand Country

Rule for certain goods wholly manufactured in Papua New Guinea

153L. (1) Goods claimed to be the manufacture of Papua New
Guinea are the manufacture of that country if they are wholly manu-
factured in Papua New Guinea from one or more of the following:
(a) unmanufactured raw products;
(b) materials wholly manufactured in Australia or Papua New
Guinea or Australia and Papua New Guinea;
(¢) materials imported into Papua New Guinea that the Comptrol-
ler has determined, by Gazette notice, to be manufactured raw
materials of Papua New Guinea.
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Rule for manufactured goods last processed in PNG or a Forum Island
Country if qualifying area does not include New Zealand

(2} Goods claimed to be the manufacture of Papua New Guinea or
of a Forum Island Country are the manufacture of that country if:
(a) the last process in their manufacture was performed in that
country; and
(b) if their qualifying area did not include New Zealand—their
allowable factory cost would be not less than the specified
percentage of their total factory cost.

Rule for manufactured goods last processed in PNG or a Forum Island
Country if qualifying area includes New Zealand

(3) Goods claimed to be the manufacture of Papua New Guinea or
of a Forum Island Country are the manufacture of that country, if:
(a) the last process in their manufacture was performed in the
country; and
(b) they are partly manufactured from materials:
(i) that are the produce or manufacture of New Zealand,
and
(i) that can lawfully be imported into Australia in any
quantity; and
(iii) that, if they are imported, attract the “Free” rate of
customs duty under sections 22, 24, 26 and 27 of the
Customs Tariff Act 1987, and
(c) having regard to their qualifying area, their allowable factory
cost is not less than the specified percentage of their total
factory cost; and
(d) if their qualifying area did not include New Zealand or Aus-
tralia—their allowable factory cost would be at least 25% of
their total factory cost.

Specified percentage _

(4) The specified percentage of the total factory cost of goods
referred to in subsection (2) or (3) is:

(a) unless paragraph (b) applies—50%; or

(b) if the goods are of a kind for which the Comptroller has

determined, by Gazette notice, that a lesser percentage is
appropriate—that percentage.

Manufactured goods originating in a particular Developing Country

153M. Goods claimed to be the manufacture of a particular
Developing Country are the manufacture of that country if:
(a) the last process in their manufacture was performed in that
country; and
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(b) having regard to their qualifying area, their allowable factory
cost is at least 50% of their total factory cost.

Manufactured goods originating in a Developing Country but not in
any particular Developing Country

153N. Goods claimed to be the manufacture of a Developing
Country, but not of any particular Developing Country, are the manu-
facture of a Developing Country, but not a particular Developing
Country, if:
(a) the last process in their manufacture was performed in Papua
New Guinea or a Forum Island Country; and
(b) they are not the manufacture of Papua New Guinea or a
Forum Island Country under section 153L; and

(¢} having regard to their qualifying area, their aliowable factory
cost is at least 50% of their total factory cost,

Manufactured goods originating in Canada
General rule

153P. (1) Despite section 153H and subsections (2) and (3), goods
claimed to be the produce or manufacture of Canada are not the
produce or manufacture of that country unless:

(a) they have been shipped to Australia from Canada; and
(b) either:
(i) they have not been transhipped; or
(ii) the Comptroller is satisfied that, when they were

shipped from Canada, their intended destination was
Australia. :

Rule for certain manufactured goods wholly manufactured in Canada

(2) Goods claimed to be the manufacture of Canada are the
manufacture of that country if they are wholly manufactured in
Canada from one or more of the following;

(a) unmanufactured raw products;

(b) materials wholly manufactured in Australia or Canada or Aus-

tralia and Canada;

(c) materials imported into Canada that the Comptroller has de-

termined, by Gazette notice, to be manufactured raw materials
of Canada.
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Rule for other manufactured goods last processed in Canada

(3) Goods claimed to be the manufacture of Canada are the
manufacture of that country if:
(a) the last process in their manufacture was performed in
Canada; and '
(b) having regard to their qualifying area, their allowable factory
cost is not less than the specified percentage of their total
factory cost.

Specified percentage

(4) The specified percentage of the total factory cost of goods
referred to in subsection (3) is:
(a) if the goods are of a kind commercially manufactured in
Australia—75%; or
(b) if the goods are of a kind not commercially manufactured in
Australia—25%.

Manufactured goods originating in a country that is not a preference
country

Rule for certain goods wholly manufactured in a couniry that is not a
preference country

153Q. (1) Goods claimed to be the manufacture of a country that
is not a preference country are the manpufacture of that country if they
are wholly manufactured in that country from one or more of the
following:

(a) unmanufactured raw products;

(b} materials wholly manufactured in Australia or the country or
Australia and the country;

(c) materials imported into the country that the Comptroller has
determined, by Gazette notice, to be manufactured raw materi-
als of the country,

Rule for other manufactured goods last processed in a country that is
not a preference country

(2) Goods claimed to be the manufacture of a country that is not a
preference country are the manufacture of that country if:
(a) the last process in their manufacture was performed in that
country; and
(b} having regard to their qualifying area, their allowable factory
cost is not less than the specified percentage of their total
factory cost.
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Specified percentage

(3) Subject to subsection (4), the specified percentage of the total
factory cost of goods referred to in subsection (2) is:
(a) if the goods are of a kind commercially manufactured in
Australia—75%; or
(b) if the goods are of a kind not commercially manufactured in
Australia—25%. '

Special rule for Christmas Island, Cocos (Keeling) Islands and Norfolk
Island _

(4) If the country that is not a preference country is Christmas
Island, Cocos (Keeling) Islands or Norfolk Isiand, the specified per-
centage of the total factory cost of goods referred to in subsection (2)
is:

(a) if the goods are of a kind commercially manufactured in

Australia—50%; or
(b) if the goods are of a kind not commercially manufactured in
Australia—25%.

Are goods commercially manufactured in Australia?

Comptroller may determine that goods are, or are not, commercially
manufactured in Australia

153R. (1) For the purposes of sections 153P and 153Q, the
Comptroller may, by Gazette notice, determine that goods of a speci-
fied kind are, or are not, commercially manufactured in Australia.

Effect of determination

(2) If such a determination is made, this Division has effect
accordingly.

Rule against double counting

153S. In determining the allowable factory cost or the total factory
cost of preference claim goods, a cost incurred, whether directly or
indirectly, by the manufacturer of the goods must not be taken into
account more than once,



152 Customs Act 1901
s. 153T

May be different rules of origin for anti-dumping purposes so far as
New Zealand is concerned

153T. (1) Regulations and determinations made wunder this
Division, to the extent that they determine whether or not goods are
the produce or manufacture of New Zealand, may make different
provision for the purposes:

(a) of Part XVB; and

(b) of this Act (other than Part XVB).

(2) Subsection (1) does not limit by implication the application of
subsection 33 (3A) of the Acts Interpretation Act 1901 in relation to
this section.

Division 2—Valuation of Imported Goods

Interpretation

154, (1) In this Division, unless the contrary intention appears:
“ghout the same time” has the meaning given by subsection (2);
“acquire”, in relation to goods, includes purchase, receive in exchange
for other goods, take on lease, take on hire, take on hire-purchase and
take under licence;

“Australian inland freight”, in relation to imported goods, means:

(a) if any amount (other than an amount of an Australian inland
insurance) was paid or is payable by a trader of the goods to a
person other than a person related to a trader of the goods in
respect of:

(i) the transportation of the goods on or after their im-
portation into Australia; or

(i) the obtaining of any commercial or other documenta-
tion required in respect of the transportation referred
to in subparagraph (i) or in respect of the importation
of the goods; '

and a Collector is satisfied of the correctness of that
amount--that amount;

(b) if any amount (other than an amount of Australian inland
insurance) was paid or is payable by a trader of the goods to a
person related to a trader of the goods in respect of the
provision of a service referred to in subparagraph (a) (i) or (ii)
and a Collector:
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(i} is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable to a
person not so related; and

(ii) is satisfied of the correctness of that amount;

that amount; or

if any amount (other than an amount of Australian inland
insurance) was paid or is payable by a trader in respect of the
provision of a service referred to in subparagraph (a) (i) or (ii)
but a Collector is not satisfied as required by paragraph (a) or
(b), whichever is applicable—~such an amount as a Collector
determines, having regard to the ordinary costs payable in
respect of the provision of the same service to a trader in
respect of the same class of goods as the imported goods,
under the same conditions, by a person who is not related to a
trader of goods of that class, on or after their importation into
Australia;

or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs;

“Australian inland insurance”, in relation to imported goods, means:

(a)

(b)

(c)

if any amount was paid or is payable by a trader of the goods
to a person other than a person related to a trader of the
goods in respect of insurance in relation to the transportation
of the goods on or after importation into Australia and a
Collector is satisfied of the correctness of that amount—that
amount; '

if any amount was paid or is payable by a trader of the goods

10 a person related to a trader of the goods in respect of

insurance of the kind referred to in paragraph (a) and a
Collector:

(i) is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable 1o a
person not so related; and

(ii) is satisfied of the correctness of that amount;

that amount; or

if any amount was paid or is payable by a trader in respect of
insurance of a kind referred to in paragraph (a) but a Collec-
tor is not satisfied as required by paragraph (a) or (b), which-
ever is applicable—such an amount as a Collector determines,
having regard to the ordinary cost of the same kind of insur-
ance to a trader in respect of the same class of goods as the
imported goods, under the same conditions, where the insurer
is not related to a trader of goods of that class;
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or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs,

“buying commission” has the meaning given by section 155;
“comparable goods”, in relation to imported goods, means:

(a)} the imported goods;

(b) identical goods; or

(¢) similar goods;

“computed value”, in relation to imported goods, has the meaning
given by section 161F; _
“computed valued goods” means exporter’s goods:

(a) whose owner has, before the payment of duty in respect of the
goods (whether before or after any determination of a value of
the goods) requested a Collector to take their customs value to
be their computed value in preference to their deductive
value; and _ _

(b) whose computed value can be determined by the Collector;

“customs value”, in relation to imported goods, has the meaning given
by section 159,

“deductible administrative costs”, in relation to goods in a sale, means
any costs that are payable on or after the importation of the goods into
Australia in relation to the activities of, or services performed by, any
local, State or Commonwealth public authorities or officers, any
licensed Customs agent, or any other person in Australia, in connec-
tion with the importation and subsequent delivery of the goods;
“deductible financing costs”, in relation to goods in a sale, means any
interest payable under a written contract, agreement or arrangement
under which the purchaser is permitted to delay the payment of the
price in return for the payment of that interest (whether or not also in
return for an increase in the price or for the payment of an additional
amount), being a contract, agreement or arrangement entered into
between the purchaser and the vendor or another person in relation to
the purchase of the goods, where:

(a) the interest is distinguished to the satisfaction of a Collector
from the price actually paid or payable for the goods;

(b) if a Collector requires the purchaser to demonstrate to the
satisfaction of a Collector that identical or similar goods are
actually sold at the last-mentioned price—the purchaser so
demonstrates; and

(¢) if a Collector requires the purchaser to demonstrate to the
satisfaction of a Collector that the rate of the interest does not
exceed the rate of interest in similar contracts, agreements or
arrangements entered into in the country where, and at the
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time when, finance under the first-mentioned contract,
agreement or arrangement was provided—the purchaser so
demonstrates;
“deductive (contemporary sales) value”, in relation to imported goods,
has the meaning given by section 161C;
“deductive (derived goods sales) value”, in relation to imported goods,
has the meaning given by section 161E;
“deductive (later sales) value”, in relation to imported goods, has the
meaning given by section 161D;
“deductive value”, in relation to imported goods, means their:
(a) deductive (contemporary sales) value;
{b) deductive (later sales) value; or
(¢) deductive (derived goods sales) value;
“exempted container” means a container that:
(a) is not a pallet; and
(b) is or has been permitted to be temporarily imported into
Australia free of Customs duty under section 162A;
“exempted pallet” means a pallet that is or has been permitted to be
temporarily imported into Australia free of Customs duty under either
section 162A or 162B; -
“exporter’s goods” means imported goods exported to Australia by
their producer;
“fall-back value”, in relation to imported goods, has the meaning given
by section 161G; '
“foreign inland freight”, in relation to imported goods, means:
(a) if any amount (other than an amount of foreign inland insur-
ance) was paid or is payable by a trader of the goods to a

person other than a person related to a trader of the goods in
respect of: : '
(i) the transportation of the goods within a foreign country
before they left their place of export; or
(ii) the obtaining of any commercial or other documenta-
tion (other than documentation required in respect of
overseas freight or overseas insurance) required in
respect of the transportation referred to in
subparagraph (i) or in respect of the transportation of
the goods from the foreign country concerned;

and a Collector is satisfied of the correctness of that
amount—that amount;
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(b)

(c)
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if any amount (other than an amount of foreign inland insur-
ance) was paid or is payable by a trader of the goods to a
person related to a trader of the goods in respect of the
provision of service referred to in subparagraph (a) (i) or (ii)
and a Collector:
(i) is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable to a
person not so related; and

(ii) is satisfied of the correctness of that amount;

that amount; or

if any amount (other than an amount of foreign inland insur-
ance) was paid or is payable by a trader in respect of the
provision of a service referred to in subparagraph (a) (i) or (ii)
but a Collector is not satisfied as required by paragraph (a) or
(b), whichever is applicable—~such an amount as a Collector
determines, having regard to the ordinary costs payable in
respect of the provision of the same service to a trader, in
respect of the same class of goods as the imported goods,
under the same conditions, by a person who is not related to a
trader of goods of that class before leaving the same place of
export;

or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs;

“foreign inland insurance”, in relation to imported goods, means:

(a)

(b)

if any amount was paid or is payable by a trader of the goods
to a person other than a person related to a trader of the
goods in respect of insurance in relation to the transportation
of the goods within a foreign country before they left their
place of export and a Collector is satisfied of the correctness of
that amount—that amount;
if any amount was paid or is payable by a trader of the goods
to a person related to a trader of the goods in respect of
insurance of the kind referred to in paragraph (a) and a
Collector:
(i) is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable to a
person not so related; and

(ii) is satisfied of the correctness of that amount;
that amount; or
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if any amount was paid or is payable by a trader in respect of
insurance of a kind referred to in paragraph (a) but a Collec-
tor is not satisfied as required by paragraph (a) or (b), which-
ever is applicable—such an amount as a Collector determines,
having regard to the ordinary cost of the same kind of insur-
ance to a trader in respect of the same class of goods as the
imported goods, under the same conditions, where the insurer
is not related to a trader of goods of that class;

or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs;

“identical goods”, in relation to imported goods, has the meaning given
by section 156;

“identical goods value”, in relation to imported goods, has the mean-
ing given by section 161A; _

“import sales transaction”, in relation to imported goods, means:

(a)

(b)

(c)

where there was one, and only one, contract of sale for the
importation of the goods into Australia entered into before
they became subject to Customs control and it was also a
contract for their exportation from a foreign country—that
contract;

where there was one, and only one, contract of sale for the
importation of the goods into Australia entered into before
they became subject to Customs control and it was not also a
contract for their exportation from a foreign country—that
contract; or

where there were 2 or more contracts of sale for the importa-
tion of the goods into Australia entered into before they
became subject to Customs control—whichever of the contracts
was made last;

and includes:.

(d)

any contract, agreement or arrangement, whether formal or
informal, to which the vendor, the purchaser or an agent of, or
a person related to, the vendor or purchaser is a party that
provides for an increase in the value of the goods the subject
of the contract of sale referred to in paragraph (a), (b) or (c)
prior to their importation; and .
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(e)
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any other contract, agreement or arrangement relating to the
contract of sale referred to in paragraph (a), (b) or (c) that a
Collector determines is so closely connected with that contract
and to the goods the subject of that contract that together they
form a single transaction;

“overseas freight”, in relation to imported goods, means:

(a)

(b)

(c)

if any amount (other than an amount of overseas insurance)
was paid or is payable by a trader of the goods to a person
other than a person related to a trader of the goods in respect
of the transportation of the goods from their place of export to
Australia, the goods are not self transported goods and a
Collector is satisfied of the correctness of that amount—that
amount; :

if any amount (other than an amount of overseas insurance)
was paid or is payable by a trader of the goods to a person
related to a trader of the goods in respect of the transportation
referred to in paragraph (a), the goods concerned are not self
transported goods and a Collector:

(i) is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable to a
person not so related; and

(ii) is satisfied of the correctness of that amount;

that amount; or

if any amount (other than an amount of overseas insurance)
was paid or is payable by a trader in respect of the transporta-
tion referred to in paragraph (a) but the goods concerned are
self transported goods or a Collector is not satisfied as re-
quired by paragraph (a) or (b), whichever is applicable—such
an amount, as a Collector determines, having regard to the
ordinary costs of the transportation of goods of the same class
as the imported goods:

(i) if the imported = goods are self transported
goods—under the most commercially viable conditions;
or

(ii) if the imported goods are mnot self transported
goods—under the same conditions as the imported
goods;

by a person who is not related to a trader of goods of that
class, between the same foreign country and Australia;

or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs;
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“overseas insurance”, in relation to imported goods, means:

(2)

(b)

if any amount was paid or is payable by a trader of the goods
to a person other than a person related to a trader of the
goods in respect of insurance in relation to the transportation
of the goods from their place of export to Australia, the goods
are not self transported goods and a Collector is satisfied of
the correctness of that amount—that amount;
if any amount was paid or is payable by a trader of the goods
to a person related to a trader of the goods in respect of
insurance of the kind referred to in paragraph (a), the goods
concerned are not self transported goods, and a Collector:
(i) is satisfied that the amount is the same, or substantially
the same, as the amount that would be payable to a
person not so related; and

(ii) is satisfied of the correctness of that amount;

that amount; or

if any amount was paid or is payable in respect of insurance of

a kind referred to in paragraph (a) but the goods concerned

are self transported goods or a Collector is not satisfied as

required by paragraph (a) or (b) whichever is applicable—such

an amount as a Collector determines, having regard to the

ordinary cost of insurance in relation to the transportation of

goods of the same class as the imported goods:

(i) if the imported goods are self transported

goods—under the most commercially viable conditions;
or

(if) if the imported goods are not self transported
goods~under the same conditions as the imported
goods;

where the insurer is not related to a trader of the transported
goods;

or, if more than one of paragraphs (a), (b) and (c) is applicable to the
goods, the sum of the amounts ascertained in accordance with the
applicable paragraphs;

“place of export”, in relation to imported goods, means:

(a)

(b)

where, while in the country from which they were exported the
goods were posted to Australia—the place where they were 50
posted;

where, while in the country from which they were exported,
the goods, not being goods referred to in paragraph (a), were
packed in a container—the place where they were so packed;
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(c)
(d)

(e)

®)
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where the goods, being self transported goods, were exported
from a country by sea or air—the place, or last place, in that
country from which the goods departed for Australia,

where the goods, not being goods referred to in paragraph (a),
(b) or (c), were exported from a country by sea or air—the
place, or first place, in that country where the goods were
placed on board a ship or aircraft for export from that coun-
try;

where the goods, not being goods referred to in paragraph (a),
(b), (c) or (d), were exported from a country by land, or by
river, canal or other inland waterway—the place at which the
goods finally crossed the border from that country into an-
other country in the course of their transportation to Australia;
or

in any other case—a place determined by a Collector;

“price”, in relation to goods the subject of a contract of sale, means an
amount determined by a Collector, after disregarding value unrelated
matters in relation to those goods, to be the sum of:

(a)

(b)

all payments that have been made, or are to be made, directly
or indirectly, in relation to such goods by or on behalf of the
purchaser:

(i) to the vendor;

(ii) to any person related to the vendor uniess a Collector
is satisfied that the vendor has not derived and will not
derive any direct or indirect benefit from the payment;
or

(iii) to any other person for the direct or indirect benefit of
the vendor;

in accordance with the contract of sale; and

all payments that have been made, or are to be made, directly
or indirectly, in relation to such goods, by or on behalf of the
purchaser: -

(i) to the vendor;

(ii) to any person related to the vendor unless a Collector
is satisfied that the vendor has not derived and will not
derive any direct or indirect benefit from the payment;
or

(iii) to any other person for the direct or indirect benefit of
the vendor;

under any other contract, agreement or arrangement, whether
formal or informal, being a contract, agreement or arrange-
ment for the doing of anything to increase the value of the
goods dr that a Collector is satisfied is so closely connected
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the goods the subject of that contract that together they form a
single transaction;

whether the payment is made in money or by letter of credit, nego-
tiable instrument or otherwise, and includes:

(c)

(d)

the value, as determined by a Collector, of any goods or
services supplied, or to be supplied, by, or on behalf of, the
purchaser as part of the consideration passing from the pur-
chaser under the contract of sale referred to in paragraph (a);
and

the value, as determined by a Collector, of any goods or
services supplied, or to be supplied, directly or indirectly, by,
or on behalf of, the purchaser:

(i) to the vendor;

(ii) to any person related to the vendor unless the Collec-
tor is satisfied that the vendor has not derived and will
not derive any direct or indirect benefit from the
payment; or

(iii) to any other person for the direct or indirect benefit of
the vendor;

under a contract, agreement or arrangement of the kind re-
ferred to in paragraph (b);

but does not include the amount of any duty of Customs (including
any dumping or countervailing duty imposed under the Customs Tariff
(Anti-Dumping) Act 1975), any sales tax, or any other duty or tax, that
is payable by law because of the importation into, or subsequent use,
sale or disposition in, Australia of the goods;

“price related costs”, in relation to imported goods, means:

(a)
(b)

(c)

production assist costs in respect of the goods;

packing costs for materials and labour paid or payable, directly
or indirectly, by or on behalf of the purchaser in respect of the
goods (including, but without limiting the generality of the
foregoing, costs of fumigating, cleaning, coating, wrapping or
otherwise preparing the goods for their exportation from a
foreign country or otherwise placing them in the condition in
which they are imported into Australia, but not including the
cost of any exempted pallet or exempted container concerned
in their exportation);

foreign inland freight and foreign inland insurance in relation
to the goods paid or payable, directly or indirectly, by or on
behalf of the purchaser;
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(d) commission, other than a buying commission, or brokerage,
paid or payable, directly or indirectly, by or on behalf of the
purchaser in respect of the goods; or

(e) all royalties or licence fees paid or payable, directly or in-
directly, by or on behalf of the purchaser to the vendor or to
another person under the import sales transaction, not being
royalties or licence fees:

(i) that do not relate to the imported goods in the con-
dition, or substantially in the condition, in which they
are imported into Australia;

(ii) whose only relationship to the imported goods in the
condition in which they are imported into Australia is
insubstantial or incidental;

(iii) that are merely for the right to reproduce the imported
goods within Australia; or

(iv) that are payable for the assembly, erection, construc-
tion or maintenance of imported goods after their
-importation into Australia or for any technical assis-
tance in respect of the goods after their importation;
and .

(f) the whole or any part of the proceeds of any subsequent use,
resale or disposal of the goods, by or on behalf of the pur-
chaser, that have accrued, or will accrue, to the vendor;

“produce” includes grow, manufacture, mine, process and treat;
“production assist costs”, in relation to imported goods (including
imported goods that are comparable goods or derived goods in relation
to other imported goods), means the sum of: .

(a) the purchaser’s material costs;

(b) the purchaser’s tooling costs;

(¢) the purchaser’s work costs; and

(d) the purchaser’s subsidiary costs;

in relation to those first-mentioned imported goods;
“production materials”, in relation to the imported goods, means:

(a) materials, components or other goods that form part of the

imported goods; and

(b) materials consumed in the production of the imported goods;
“production tooling”, in relation to imported goods, means tools, dies,
moulds or other machinery or equipment used in the production of
the imported goods;

“production work” means art work, design work, development work
and engineering work and includes models, plans and sketches;
“purchaser”, in relation to imported goods, means the purchaser
under the import sales transaction for the goods;
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“purchaser’s material costs”, in relation to imported goods, means the
sum of the following amounts relating to production materials sup-
plied, directly or indirectly, by the purchaser free of charge or at a

reduced cost:

(a) an amount equal to:

(@

(ii)

(iii)

where the materials were acquired by the purchaser
from a person who was not related to the purchaser at
the time of acquisition—the cost of acquisition;

where the materials were acquired by the purchaser
from a person who was related to the purchaser at the
time of acquisition and who did not produce the
materials—the cost of acquisition of the materials by
the person; or

where the materials were produced by the purchaser or
by a person who was related to the purchaser at the
time of production of the goods—the cost of produc-
tion;

(b) the cost of transporting the materials after their acquisition or
production by the purchaser to the place of production of the
imported goods;

(¢} the cost of repairs and modifications of the materials after
their acquisition or production by the purchaser;

“purchaser’s subsidiary costs”, in relation to imported goods, means
such part of the sum of the following amounts relating to subsidiary
goods, or subsidiary services, supplied, directly or indirectly, by the
purchaser free of charge or at a reduced price as a Collector considers
should be apportioned to the production of the imported goods:

(a) an amount equal to:

oy

(ii)

iii)

where the subsidiary goods relate to work goods and
were available generally to the public in Australia or
elsewhere at the time of acquisition by the purchaser
(in this definition called “available goods”)—the cost to
the public of acquiring the available goods;

where the subsidiary goods (other than available goods)
were acquired by the purchaser from a person who was
not related to the purchaser at the time of acquisi-
tion—the cost of acquisition;

where the subsidiary goods (other than available goods)
were acquired by the purchaser from a person who was
related to the purchaser at the time of acquisition and
who did not produce the goods—the cost of acquisition
by the person; or
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(b)

(c)

(d)

(e)

()

(2)
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(iv) where the subsidiary goods {other than available goods)
were produced by the purchaser or by a person who
was related to the purchaser at the time of the produc-

- tion of the goods—the cost of that production;
the cost of transporting the subsidiary goods (other than goods
that relate to work goods) after their acquisition or production
by the purchaser to the place of production of the production
materials or production tooling, as the case requires;
the cost of repairs and modifications of subsidiary goods,
(other than goods that relate to work goods), after their
acquisition or production by the purchaser;
the cost of repairs and modifications outside Australia of
subsidiary goods that relate to work goods after the acquisition
or production of the subsidiary goods by the purchaser;
an amount equal to:
(i) where the subsidiary services were supplied by a per-
son who was not related to the purchaser at the time of
the supply—the cost of that supply; or

(i) in any other case—such amount as the Collector deter-
mines to be the value of the subsidiary services;

the cost of the supply of any further services in relation to the
subsidiary services (other than services that relate to work
services);

the cost of the supply outside Australia of any further services
in relation to the subsidiary services that relate to work ser-
vices;

“purchaser’s tooling costs”, in relation to imported goods, means such
part of the sum of the following amounts relating to production tooling
supplied, directly or indirectly, by the purchaser free of charge or at a
reduced price as a Collector considers should be apportioned to the
production of the imported goods:

(a)

an amount equal to:

(i) where the tooling was acquired by the purchaser from
a person who was not related to the purchaser at the
time of acquisition—the cost of acquisition;

(ii) where the tooling was acquired by the purchaser from
a person who was related to the purchaser at the time
of acquisition and who did not produce the tool-
ing—the cost of acquisition of the tooling by the per-
son; or

(iii) where the tooling was produced by the purchaser or by
a person who was related to the purchaser at the time
of production of the tools—the cost of production;



(b)

(¢}

Customs Act 1801 165
s. 154

the cost of transporting the tooling after its acquisition or
production by the purchaser to the place of production of the
imported goods;

the cost of repairs and modifications of the tooling after its
acquisition or production by the purchaser;

“purchaser’s work costs”, in relation to imported goods, means such
part of the sum of the following amounts relating to work goods, or
work services, supplied, directly or indirectly, by the purchaser free of
charge or at a reduced price, as a Collector considers should be
apportioned to the production of the imported goods:

(a)

(®)

(c)
(d)

(e)

an amount equal to:

(i) where the work goods were available generally to the
public in Australia or elsewhere at the time of acquisi-
tion by the purchaser {in this definition called “avail-
able goods”)—the cost to the public of acquiring the
goods;

(ii) where the work goods (other than available goods)
were acquired by the purchaser from a person who was
not related to the purchaser at the time of acquisi-
tion—the cost of acquisition;

(iii) where the work goods (other than available goods)
were acquired by the purchaser from a person who was
related to the purchaser at the time of acquisition and
who did not produce the work goods—the cost of
acquisition by the person; or

(iv) where the work goods (other than available goods)
were produced by the purchaser or by a person who
was related to the purchaser at the time of the produc-
tion of the work goods—the cost of that production; .

the cost of transporting the work goods, after their acquisition
or production by the purchaser to the place of production of
the imported goods;

the cost of repairs and modifications outside Australia of the
work goods after their acquisition by the purchaser;

an amount equal to:

(i) where the ‘work services were supplied by a person
who was not related to the purchaser at the time of the
supply—the cost of that supply;-or

(ii) in any other case—such amount as the Collector deter-
mines to be the value of the work services;

the cost of the supply outside Australia of any further services
in relation to the work services;

“related”, in relation to persons, has the meaning given by subsection

(3%
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“request goods” means goods whose owner has requested a Collector
to determine their deductive (derived goods sales) value;

“royalty”, in relation to imported goods, means royalty within the
meaning given by section 157;
“self transported goods” means: :

(a) a ship imported otherwise than in another ship or an aircraft;
or

(b) an aircraft imported otherwise than in a ship or another
aircraft;

“similar goods”, in relation to imported goods, has the meaning given
by section 156;

“similar goods value”, in relation to imported goods, has the meaning
given by section 161B;

“subsidiary goods”, in relation to imported goods, means goods sup-
plied, directly or indirectly, by the purchaser in relation to the produc-
tion of production materials, production tooling, work goods, or work
services, supplied, directly or indirectly by the purchaser (whether or
not free of charge or at a reduced cost) in relation to the production
of the imported goods;

“subsidiary services”, in relation to imported goods, means services
supplied, directly or indirectly, by the purchaser in relation to the
production of production materials, production tooling, work goods, or
work services, supplied, directly or indirectly by the purchaser
(whether or not free of charge or at a reduced cost) in relation to the
production of the imported goods;

“trade mark” means a mark of a kind capable of registration under
the Trade Marks Act 1955, whether or not it is registered under that
Act or any other law, but does not include a mark that relates to a
service;

“trader”, in relation to goods, means a vendor, exporter, purchaser or
importer of the goods;

“transaction value”, in relation to imported goods, has the meaning
given by section 161;

“transportation” includes transportation by post and storage or
handling incidental to transportation;

“value unrelated amount”, in relation to goods in a sale, means:

(a) where the sale is on commission—the amount of commission
usually earned in connection with the sale of other goods of
the same class and in the same quantity as the goods in the
sale, being a sale of other goods in Australia at the same trade
level as the first-mentioned goods; '

(b) where the sale is not on commission—the amount usually
added for profit and general expenses (including all costs,
direct or indirect, of marketing), taken as a whole, in
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connection with the sale of other goods of the same class or
kind and in the same quantity as the goods in the sale, being a
sale of other goods in Australia at the same trade level as the
first-mentioned goods;

(c) Australian inland freight and Australian inland insurance in
respect of the goods in the sale or of the goods from which the
goods in the sale were derived,;

(d) the amount of any duties of Customs and other taxes payable
because of the importation into, or the sale in, Australia of the
goods in the sale or of goods from which the goods in the sale’
were derived; and

(e) overseas freight and overseas insurance in relation to the goods
in the sale or of the goods from which the goods in the sale
were derived;

“value unrelated matter”, in relation to goods the subject of a contract
for sale, means:

(a) any rebate of, or other decrease in, the price other than such a
rebate or decrease the benefit of which has been received
when the price is being determined; or

(b) any costs, charges or expenses in relation to activities under-

' taken by the purchaser on the purchaser’s own account in
relation to the goods (including any activities of the purchaser
relating to advertising or promoting the sale of, or to warran-
ties or guarantees in relation to, the goods);

“yendor”, in relation to imported goods, means the vendor under the
import sales transaction for the goods;

“work goods”, in relation to imported goods, means goods relating to
production work that was:

(a) required for the production of the imported goods; and

(b) undertaken outside Australia;

“work services”, in relation to imported goods, means services relating
to production work that was:

(a) required for the production of the imported goods; and

(b) undertaken outside Australia.

(2) For the purposés of this Division, an event occurs about the
same time as another event if the first event occurs:
(a) on the same day as the other event; or
(b) within the 45 days immediately before, or the 45 days imme-
diately after, the day on which the other event occurs.

(3) For the purposes of this Division, 2 persons shall be deemed to
be related to each other if, and only if:

(a) both being natural persons:



168 Customs Act 1901
s. 155

(i) they are connected by a blood relationship or by mar-
riage or by adoption; or

(ii) one of them is an officer or director of a body cor-
porate controlled, directly or indirectly, by the other;

(b) both being bodies corporate:

(i) both of them are controlled, directly or indirectly, by a
third person (whether or not a body corporate);

(ii) both of them together control, directly or indirectly, a
third body corporate;

(iii) the same person (whether or not a body corporate) is
in a position to cast, or control the casting of, 5% or
more of the maximum number of votes that might be

. cast at a general meeting of each of them;
(c) one of them, being a body corporate, is, directly or indirectly,
controlled by the other (whether or not a body corporate);
(d) one of them, being a natural person, is an employee, officer or
director of the other (whether or not a body corporate); or

(e) they are members of the same partnership.

(4) A person, whether or not a body corporate, shall be taken to
control another body corporate for the purposes of subsection (3) if
that person has the capacity to impose any restraint or restrictions
upon, or to exercise any direction over, that other body corporate.

(5) Without, by implication, affecting the meaning of any reference
to an owner of goods in any other provision of this Act, a reference in
this Division to the owner of goods, being a ship or aircraft, shall not
be taken to include a person acting as agent for the owner or receiving
freight or other charges payable in respect of the ship or aircraft,

Interpretation—Buying commission

155. (1) Subject to subsection (2), a reference in this Division to a
buying commission in relation to imported goods is a reference to an
amount paid or payable by or on behalf of the purchaser of the goods
directly or indirectly to a person who, as an agent of the purchaser,
represented the purchaser in the purchase of the goods in the import
sales transaction.

(2) An amount paid by a purchaser of imported goods to another
person in the circumstances referred to in subsection (1) shall be taken
not to be a buying commission unless a Collector is satisfied that that
other person did not and does not:

(a) produce, in whole or in part, or control the production, in

whole or in part of:



(b)

(c)

(d)

(e)
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(i) the imported goods, or any other goods whose value
would be taken into account in determining, or at-
tempting to determine, the transaction value of the
imported goods; or

(i) any other goods of the same class as goods referred to
in subparagraph (i);

supply, or control the supply of, any services:

(i) whose value would be taken into account in determin-
ing, or attempting to determine, the price of the im-
ported goods; or

(ii) any other services of the same class as the services
referred to in subparagraph (i);

transport the imported goods, or any other goods referred to
in subparagraph (a) (i), within any foreign country, between a
foreign country and Australia, or within Australia, for any
purpose associated with the manufacture or importation of
those imported goods;
purchase, exchange, sell, or otherwise trade any of the goods
referred to in subparagraph (a) (i) or supply any of the
services referred to in subparagraph (b) (i) other than in the
capacity of an agent of the purchaser;

in relation to any of the goods referred to in subparagraph (a),
(i) or any of the services referred to in subparagraph (b) (i):
(i) act as an agent for, or in any other way represent, the
producer, supplier, or vendor of the goods or services;
- or
(ii) otherwise be associated with any such person except as
the agent of the purchaser; or

claim or receive, directly or indirectly, the benefit of any
commission, fee or other payment, in the form of money, letter
of credit, negotiable instruments, or any goods or services,
from any person as a consequence of the import sales transac-
tion, other than commission received from the purchaser for
the services rendered by that person in that transaction.

Interpretation —Identical goods and similar goods

156. (1) Subject to subsection (2), a reference in this Division to

(a)
(b)

identical goods, in relation to imported goods is a reference to goods
that a Collector is prepared, or is required by their owner, to treat as
identical goods in relation to the imported goods, being goods that the
Collector is satisfied:

are the same in all material respects, including physical char-
acteristics, quality and reputation, as the imported goods;

were produced in the same country as the imported goods; and
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(¢} were produced by or on behalf of the producer of the im-
ported goods;

but not being goods in relation to which:
(d) art work, design work, development work, engineering work
undertaken, or substantially undertaken, in Australia; or
(e) models, plans or sketches prepared, or substantially prepared,
in Australia;

was or were supplied directly or indirectly by or on behalf of the
purchaser free of charge or at a reduced cost for use in relation to
their production,

(2) Where a Collector, after reasonable inquiry, is not aware of
any goods that may be treated under subsection (1) as identical goods
in relation to the goods to be valued, the Collector shall disregard the
requirement in paragraph (1) (c) for the purpose of treating goods as
identical goods in relation to the imported goods.

(3) Subject to subsection (4), a reference in this Division to similar
goods, in relation to imported goods, is a reference to goods that a
Collector is prepared, or is required by their owner, to treat as similar
goods in relation to the imported goods, being goods that the Collector
is satisfied:

(a) closely resemble the imported goods in respect of component

materials and parts and in respect of physical characteristics;

(b) are functionally and commercially interchangeable with the

imported goods having regard to the quality and reputation
(including any relevant trade marks) of each lot of goods;
(c) were produced in the same country as the imported goods; and

(d) were produced by or on behalf of the producer of the im-
ported goods;

but not being goods in relation to which:
(e) art work, design work, development work or engineering work
undertaken, or substantially undertaken, in Australia; or

(f) models, plans or sketches prepared, or substantially prepared,
in Australia;

was or were supplied directly or indirectly by or on behalf of the
purchaser free of charge or at a reduced cost for use in relation to
their production.

(4) Where a Collector, after reasonable inquiry, is not aware of
any goods that may be treated under subsection (3) as similar goods in
relation to the goods to be valued, the Collector shall disregard the
requirement in paragraph (3) (d) for the purpose of treating goods as
similar goods in relation to the imported goods.
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Interpretation —Royalties

157. (1) A reference in this Division to a royalty includes a
reference to an amount paid or credited (however described or com-
puted and whether the payment or credit is periodical or not) to the
extent to which the amount is paid or credited as consideration for:

(a) the making, use, exercise or vending of an invention or the

right to make, use, exercise or vend an invention;

(b) the use of, or the right to use:

(i) a design or trade mark;
(ii) confidential information; or
(iii) machinery, implements, apparatus or other equipment;

(¢) the supply of scientific, technical, industrial, commercial or
other knowledge or information;

(d) the supply of any assistance that is ancillary and subsidiary to,
and is furnished as a means of enabling the application or
enjoyment of, any matter falling within any of the foregoing
paragraphs; or

{e) a total or partial forbearance in respect of any matter falling
within any of the foregoing paragraphs (including paragraph
(d)).

(2) Where:

(a) a person pays an amount of royalty in respect of goods at a
time when the goods are not imported goods;

(b) the goods are imported goods before or after the payment; and

(c) the payment is made in connection with a scheme entered into
or carried out for the purpose of the payment not being
royalty for the purposes of this Division;

the payment shall be deemed, for the purposes of this Division, to
have been made at a time when the goods were imported goods.

(3) In this section:

“design” means a design of a kind capable of being registered under
the Designs Act 1906, whether or not it is registered under that Act or
any other law;

“payment”, in relation to an amount, includes the incurring of a
liability to pay, and the crediting of, the amount;

“scheme” means:

(a) an agreement, arrangement, understanding, promise or under-
taking, whether formal or informal, whether express or implied
and whether or not enforceable, or intended to be enforceable,
by legal proceedings; or

(b) a plan, proposal, action, course of action or course of conduct,
whether unilateral or otherwise;
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“use”, includes hire-out, lease-out, rent-out, sell, market, distribute or
otherwise trade in or dispose of.

(4) For the purposes of this section, a scheme shall be taken to be
entered into or carried out for a particular purpose if the person who
‘has, or one or more of the persons who have, entered into or carried
out the scheme or a part of the scheme did so for that purpose or for
purposes including that purpose.

Interpretation — Transportation costs

158. Where the purchaser of imported goods:

(a) has supplied any production material, production tooling or
work goods in relation to those imported goods to a person in
a foreign country for the purposes related to the production of
those imported goods; or

(b) has supplied any subsidiary goods to a person in a foreign
country for purposes related to the production of production
materials, production tooling, work goods or work services in
relation to those imported goods;

references in this Division to the cost of transporting that production
material or production tooling or those work goods or subsidiary
goods, after its or their acquisition or production by the purchaser, to
the place of production in that foreign country shall be taken to
include: _

{c) the packing costs for materials and labour paid or payable by
or on behalf of the purchaser in relation to that production
material, or production tooling or those work goods or subsid-
iary goods including, but without limiting the generality of the
foregoing, costs of fumigating, cleaning, coating, wrapping or
otherwise preparing the material tooling or goods for trans-
portation to the place of production of the imported goods;

(d) any amount paid or payable by or on bebalf of the purchaser
in relation to that production material or production tooling
or those work goods or subsidiary goods that would:

(i) if that foreign country were Australia;

(ii) if any other country from which that material or tool-
ing or those goods were exported were a foreign coun-
try; and

(iit) if that material or tooling or those goods were
imported goods;

be an amount of foreign inland freight or foreign inland
insurance, overseas freight or overseas insurance, or Australian
inland freight or Australian inland insurance; and
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(e) all duties of Customs, sales tax, or other duties or taxes paid or
payable in consequence of the importation of that production
tooling or those work goods or subsidiary goods or in con-
sequence of any other use, sale or disposition in that foreign
country.

Value of imported goods

159. (1) Unless the contrary intention appears in this Act or in
another Act, the value of imported goods for the purposes of an Act
imposing duty is their customs value and the Collector shall determine
that customs value in accordance with this section.

(2) Where a Collector can determine the transaction value of
imported goods, their customs value is their transaction value.

(3) Where a Collector cannot determine the transaction value of
imported goods but can determine their identical goods value, their
customs value is their identical goods value.

(4) Where a Collector;

(a) cannot determine the transaction value of imported goods; and

(b} cannot determine their identical goods value;
but can determine their similar goods value, their customs value is
their similar goods value.

(5) Where a Collector:

(a) cannot determine the transaction value of imported goods, not
being computed valued goods;

(b) cannot determine their identical goods value; and

{c) cannot determine their similar goods value;
but can determine their deductive (contemporary sales) value, their
customs value is their deductive {contemporary sales) value.

(6) Where a Collector:

(a) cannot determine the transaction value of imported goods, not
being computed valued goods;

(b). cannot determine their identical goods value;

(c) cannot determine their similar goods value; and

(d) cannot determine their deductive (contemporary sales) value;
but can determine their deductive (later sales) value, their customs
value is their deductive (later sales) value.

(7} Where a Collector:

(a) camnot determine the transaction value of imported goods, not
being computed valued goods but being request goods;
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(b) cannot determine their identical goods value;
(c) cannot determine their similar goods value;

(d) cannot determine their deductive (contemporary sales) value;
and
(e) cannot determine their deductive (later sales) value;

but can determine their deductive (derived goods sales) value, their
customs value is their deductive (derived goods sales) value.

(8) Where a Collector;

(a) cannot determine the transaction value of exporter’s goods, not
being computed valued goods;

(b) cannot determine their identical goods value;
(c) cannot determine their similar goods value;

(d) where they are request goods, cannot determine any of their
. deductive values; and

(e) where they are not request goods:

(i) cannot determine their deductive (contemporary sales)
value; and

(ii) cannot determine their deductive (later sales) value;

but can determine their computed value, their customs value is their
computed value,

(9) Where a Collector:

(a) cannot determine the transaction value of imported goods,
being computed valued goods;

(b) cannot determine their identical goods value; and

(c) cannot determine their similar goods value;

their customs value is their computed value.

(10) Where a Collector:

(a) cannot determine the transaction value of imported goods;
(b) cannot determine their identical goods value; '

(c) cannot determine their similar goods value;

(d) where they are request goods, cannot determine any of their
deductive values;

(e) where they are not request goods: :
(i) cannot determine their deductive (contemporary sales)
value; and
(ii) carénot determine their deductive (later sales) value;
an
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(f) where they are exporter’s goods, cannot determine their com-
puted value;

their customs value is their fall-back value.

Inability to determine a value of imported goods by reason of
insufficient or unreliable information

160. (1) Where a Collector is not satisfied that there is sufficient
reliable information available to the Collector, being information of a
kind referred to in subsection (2), to enable him or her to determine a
value of imported goods in accordance with a provision of this Di-
vision for determining their customs value, the Collector may deter-
mine, in writing, that he or she is not so satisfied and the Collector
shall thereupon be taken to be unable to determine that first-
mentioned value.

(2) Where a Collector is not satisfied that there is sufficient
reliable information available to the Collector to enable him or her to
determine the quantity and correctness of any amount that is required
to be taken into account in determining a value of those goods in
accordance with a provision of this Division for determining the
customs value of imported goods, then:

(a) where that amount would ordinarily form part of their customs
value under the particular valuation method set out in that
provision—the Collector shall determine, in writing, that he or
she is not so satisfied and the Collector shall thereupon be
taken to be unable to use that method;

(b) where that amount would ordinarily be deducted from the
amount that would otherwise be their customs value under the
particular valuation method set out in that provision:

(i) if the Collector determines, in writing, that he or she is
not so satisfied and that he or she does not desire to
use the method—the Collector shall thereupon be
taken to be unable to use that method; and

(i) if the Collector determines, in writing, that he or she is
not so satisfied but that he or she desires to use the
method—the Collector may use the method but no
deduction shall be allowed on account of that amount.

Transaction value

161. (1) The transaction value of imported goods is an amount
equal to the sum of their adjusted price in their import sales transac-
tion and of their price related costs to the extent that those costs have
not been taken into account in determining the price of the goods.
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(2) In this section:
“adjusted price”, in relation to imported goods, means the price of the
goods determined by a Collector who deducts from the amount that,
but for this subsection, would be the amount of that price, such
amounts as the Collector considers necessary to take account of the
following matters:

(a) deductible financing costs in relation to the goods;

(b) any costs that the Collector is satisfied:

(i) are payable for the assembly, erection, construction or
maintenance of, or any technical assistance in respect
of, the goods;

(ii) are incurred after importation of the goods into Aus-
tralia; and

(iii) are capable of being accurately quantlﬁed by reference
to the import sales transaction relating to the goods;
(¢) Australian inland freight and Australian inland insurance in
relation to the goods;
(d) deductible administrative costs in relation to the goods;
(e) overseas freight and overseas insurance in relation to the
goods.

Identical goods value

161A. (1) The identical goods value of imported goods is their
value calculated as if the value of each of their units were:
(a) the unit price of comparable identical goods; or
(b) if, because 2 or more lots of goods are treated as comparable
identical goods, there are 2 or more such unit prices—the
lower or lowest of those unit prices.

»

(2) In this section:
“comparable identical goods”, in relation to imported goods, means
identical goods that a Collector is satisfied:

(a) were exported to Australia about the same time as the im-

ported goods; and

(b) either:

(i) were sold in the same, or substantially the same,
quantities, as the imported goods in an import sales
transaction at the same trade level as the import sales
transaction of the imported goods; or

(ii) are of a kind that reasonable inquiry by the Collector
has not shown to be so sold;
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“unit price”, in relation to comparable identical goods, means their
transaction value:

(a) adjusted to such extent as a Collector considers necessary so
that that value is what it would have been if;

(i) their foreign inland freight and foreign inland insur-
ance had been what that freight and insurance would
have been if the goods had been transported, and only
transported, over the distances over which, and in the
modes in which, the imported goods with which they
are comparable identical goods were transported;

(ii) the trade levels of the import sales transactions of the
comparable identical goods had been those of the im-
port sales transaction of the imported goods; and

(iii) the comparable identical goods had been sold in their
import sales transactions in the quantity in which the
imported goods were sold in their import sales transac-
tion; and

(b) divided by the number of units of the comparable identical
goods.

Similar'goods value

161B. (1) The similar goods value of imported goods is their value
calculated as if the value of each of their units were:
(a) the unit price of comparable similar goods; or
(b) if, because 2 or more lots of goods are treated as comparable
similar goods, there are 2 or more such unit prices—the lower
or lowest of those unit prices.

(2) In this section:

“comparable similar goods”, in relation to imported goods, means
similar goods that a Collector is satisfied:

(a) were exported to Australia about the same time as the im-
ported goods; and
(b) either:

(i) were sold in the same, or substantially the same,
quantities, as the imported goods in an import sales
transaction at the same trade level as the import sales
transaction of the imported goods; or

(ii) are of a kind that reasonable inquiry by the Collector
has not shown to be so sold;

“unit price”, in relation to comparable similar goods, means their
transaction value:
(a) adjusted to such extent as a Collector considers necessary so
that that value is what it would have been if:
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(i) their foreign inland freight and foreign inland insur-
ance had been what that freight and insurance would
have been if the goods had been transported, and only
transported, over the distances over which, and in the
modes in which, the imported goods with which they
are comparable similar goods were transported;

(ii) the trade levels of the import sales transactions of the
comparable similar goods had been those of the import
sales transaction of the imported goods; and

(iii) the comparable similar goods had been sold in their
import sales transactions in the quantity in which the
‘imported goods were sold in their import sales transac-
tion; and

(b) divided by the number of units of the comparable similar
goods.

Deductive (contemporary Qales) value

161C. (1) The deductive (contemporary sales) value of imported
goods is their value calculated as if the value of each of their units
were the unit price of comparable goods sold in the reference sale or
sales.

(2) In this section:
“contemporary sale”, in relation to comparable goods comparable with
1mported goods, means a sale known to a Collector of the comparable
goods in Australia’in the condition in which they were imported, being
a sale:
(a) at about the same time as the time of importation of the
imported goods;
(b) at the first trade level at which the comparable goods were
sold after their importation;

(c) in circumstances where, in the opinion of the Collector, the
purchaser of the comparable goods:
(i) was not, at the time of the sale, related to the vendor
of the comparable goods; and
(if) did not incur any production assist costs in relation to
« the comparable goods; and
(d) that was, in the opinion of the Collector, a sale of a sufficient
number of units of comparable goods as to permit an appro-
priate determination of their price per unit;
“reference sale”, in relation to comparable goods, means:
(a) where there was only one contemporary sale of the
goods—that sale; '
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(b) where:
(i) there were 2 or more such sales; and

(i) the comparable goods were sold in those sales at the

one unit price;
each of those sales;
(c) where: '
(i) there were 2 or more such sales;

(i) the comparable goods were sold in those sales at 2 or
more unit prices; and

(iii) a higher number of units of comparable goods were
sold in those sales at one of those unit price than were

sold in those sales at any other single particular unit
price;

the sale, or each of the sales, in which comparable goods were
sold at the particular unit price first-mentioned in
subparagraph (iii);
(d) where:
(i) there were 2 or more such sales; _
(ii) the comparable goods were sold in those sales at 2 or
more unit prices; and
(iii) an equal number of units of comparable goods were
sold in those sales at each of those unit prices;

the sale or sales in which the comparable goods were sold at
the lower or lowest of the unit prices; and
(e) where:
(i) there were 2 or more such sales;
(ii) the comparable goods were sold in those sales at 2 or
more unit prices; and
(iii) an equal number of units of comparable goods were
sold in those sales at 2 or more of those unit prices and
that number was not exceeded by the number of units

of comparable goods sold in those sales at any other
single particular unit price;

the sale, or sales, at which comparable goods were sold at the
lower or lowest of the wunit prices first-mentioned in
subparagraph (iii);
“unit price”, in relation to comparable goods sold in a contemporary
sale, means the price of the goods in that sale;

(a) reduced by the sum of value unrelated amounts, deductible

administrative costs, and deductible financing costs, in relation
to the comparable goods; and
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(b) divided by the number of units of the comparable goods.

(3) The following example iilustrates the operation of paragraph
(c) of the definition of “reference sale” in subsection (2):

Facts:

There were 2 contemporary sales of 5 units of comparable goods at
a unit price of $100.

There were 6 contemporary sales of 3 units of comparable goods at
a unit price of $40.

There was one contemporary sale of 4 units of comparable goods at
a unit price of $40.

There was one contemporary sale of 7 units of comparable goods at
a unit price of $60.

There were 3 contemporary sales of 2 units of comparable goods at
a unit price of $60.

This means that;

10 units of comparable goods were sold in contemporary sales at

$100.

22 units of comparable goods were sold in contemporary sales at
$40.

13 units of comparable goods were sold in contemporary sales at
$60.

Result:

More units of comparable goods were sold in contemporary sales at
$40 than were sold in such sales at any other unit price.

Therefore, the reference sales are the sales at the unit price of $40.

(4) The following example illustrates the operation of paragraph
(e) of the definition of “reference sale” in subsection (2):

Fuacts:

There was one contemporary sale of 10 units of comparable goods
at a unit price of $60. .

There were 2 contemporary sales of 2 units of comparable goods at
a unit price of $20.

There was one contemporary sale of 6 units of comparable goods at
a unit price of $20.

There were 8 contemporary sales of 1 unit of comparable goods at
a unit price of $80.

5
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There was one contemporary sale of 5 units of comparable goods at
a unit price of $70.

There were 2 contemporary sales of 2 units of comparable goods at
a unit price of $70.

There were 2 contemporary sales of 1 unit of comparable goods at
a unit price of $50.

There were 2 contemporary sales of 4 units of comparable goods at
a unit price of $50.

Result:

An equal number of units of comparable goods (10) were sold in
contemporary.sales at 3 unit prices (360, $20, $50).

This number is not exceeded by 8 units of comparable goods sold
in contemporary sales at $80 or by 9 units of comparable goods
sold in contemporary sales at $70.

Therefore, reference sales are the sales at the unit price of $20,

Deductive (later sales) value

161D. (1) The deductive (later sales) value of imported goods is
their value calculated as if the value of each of the units were the unit
price of comparable goods sold in the reference sale or sales.

(2) In this section:

“Iater sale”, in relation to comparable goods compared with imported
goods, means a sale known to a Collector of the comparable goods in
Australia in the condition in which they were imported, being a sale:
(a) during the 90 days that began on the day of importation of the
imported goods;
(b) at the first trade level at which the comparable goods were
sold after their importation;
(c) in circumstances where, in the opinion of the Collector, the
purchaser of the comparable goods:
(i) was not, at the time of the sale, related to the vendor
of the comparable goods; and
(ii) did not incur any production assist costs in relation to
‘the comparable goods; and
(d) was, in the opinion of the Collector, a sale of a sufficient
number of units of comparable goods as to permit an appro-
priate determination of their price per unit;’
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“reference sale”, in relation to comparable goods, means:

(a) where there was ouly one later sale of the goods— that sale;

(b) where there were 2 or more such sales and one of them was
on an earlier day than the other or others—that sale; or

(c) where there were 2 or more such sales on a common day and
no such sale occurred on an earlier day:

(i) if one of the sales on the common day was of a higher
number of units of the comparable goods than the
other or others on the common day—that sale of a
higher number; or
(ii) if 2 or more of the sales on the common day were of
the same number of units of comparable goods and no
other sale on the common day was of a higher number
of such units—whichever of those 2 or more sales of
the same number of units was the sale in which com-
parable goods were sold at the lower or lowest unit
price;
“unit price”, in relation to comparable goods sold in a later sale,
means the price of the goods in that sale: '

(a) reduced by the sum of value unrelated amounts, deductible
administrative costs, and deductible financing costs, in relation
to the comparable goods; and

(b) divided by the number of units of the comparable goods.

Deductive (derived goods sales) value

161E. (1) The deductive (derived goods sales) value of imported
goods is their value calculated as if the value of each of their units
were the unit price of derived goods derived from them sold in the
reference sale or sales.

(2) In this section:
“derived goods”, in relation to imported goods, means the imported
goods after they have been assembled, packaged or further processed
in Australia; o
“derived goods sale”, in relation to derived goods derived from im-
ported goods, means a sale known to a Collector of derived goods in
Australia, being a sale:
(a) during the 90 days that began on the day of importation of the
_ imported goods;
(b) at the first trade level at which the derived goods were sold
after that importation; )
(c) in circumstances where, in the opinion of the Collector, the
purchaser of the derived goods:



()

Customs Act 1901 183
s. 161E

(i) was not related to the vendor of the derived goods at
the time of the sale; and
(i) did not incur any production assist costs in relation to
the derived goods; and
that was, in the opinion of the Cellector, a sale of a sufficient
number of units of derived goods as to permit an appropriate
determination of the price per unit of the goods;

“reference sale”, in relation to derived goods, means:

()
(b)

(c)

@

(e)

where there was only one derived goods sale—that sale;
where:
(i) there were 2 or more such sales; and
(ii) derived goods were sold in those sales at the one unit
price;
each of those sales;
where:
(i) there were 2 or more such sales;
(ii) the derived goods were sold in those sales at 2 or more
unit prices; and
(iii) a higher number of units of derived goods were sold in

those sales at one of those unit prices than were sold in
those sales at any other single particular unit price;

the sale, or each of the sales, in which derived goods were sold
at the particular unit price first-mentioned in subparagraph
(iii);
where:
(i) there were 2 or more such sales;
(ii) derived goods were sold in those sales at 2 or more
unit prices; and
(iii)) an equal number of units of derived goods were sold in
those sales at each of those unit prices;

the sale or sales in which the derived goods were sold at the
lower or lowest of the unit prices; and
where:
(i) there were 2 or more such sales;
(1} derived goods were sold in those sales at 2 or more
unit prices; and
(iii) an equal number of units of derived goods were sold in
those sales at 2 or more of those unit prices and that
number was not exceeded by the number of units of
derived goods sold in those sales at any other single
particular unit price;
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the sale, or sales, at which derived goods were sold at the
lower or lowest of the unit prices first-mentioned in
subparagraph (iii);
“unit price”, in relation to derived goods derived from imported goods
and sold in a derived goods sale, means the price of the derived goods
in that sale:
(a) reduced by the sum of:
(i) value unrelated amounts, in relation to the derived
goods;

(i) deductible administrative costs in relation to the de-
rived goods;

(iii) deductible financing costs in relation to the derived
goods; and '

(iv) the amount of the value added to the derived goods
that is attributable to the assembly, packaging or fur-
ther processing of the imported goods in Australia; and

(b) divided by the number of units of the derived goods.

Computed value

161F. (1) The computed value of imported goods is such part of
the sum of the following amounts as a Collector considers should be
apportioned to their production:

(a) Australian arranged material costs;

(b) Australian arranged subsidiary costs;

(c) Australian arranged tooling costs;

(d) Australian arranged work costs;

(e) the value of all other goods used in their production and not
included in paragraphs (a) to (d), inclusive;

(f) the costs, charges and expenses incurred by their producer in
relation to their production and not included in paragraphs (a)
to {e), inclusive;

(g) the profit and expenses (including all costs, direct or indirect,
of marketing but not including costs and expenses included in
paragraphs (a) to (f), inclusive) that are usually added to the
sale for export to Australia of goods of the same class as the
imported goods from the country of export of the imported
goods, being a sale of goods by their producer to a purchaser
who is not, at the time of sale, related to the producer;

(h) packing costs for materials and labour incurred in respect of
the goods (including, but without limiting the generality of the
foregoing, costs of fumigating, cleaning, coating, wrapping or
otherwise preparing the goods for their exportation from a
foreign country or otherwise placing them in the condition in
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which they are imported into Australia but not including the
costs of any exempted pallet or exempted container concerned
in their exportation), being costs that are not included in
paragraphs (a) to (g), inclusive;

(j) foreign inland freight and foreign inland insurance that is
usually added to a sale referred to in paragraph (g) and that is
not included in paragraphs (a) to (h), inclusive.

(2) In this section, “Australian arranged material costs”, “Austra- -
lian arranged subsidiary costs”, “Australian arranged tooling costs”
and “Australian arranged work costs”, in relation to imported goods,
have the meanings that “purchaser’s material costs”, “purchaser’s
subsidiary costs”, “purchaser’s tooling costs” and “purchaser’s work
costs” respectively, would have, in relation to imported goods, if the
references in the 4 last-mentioned definitions to purchaser were
references to a person in Australia.

Fall-back value

161G. The fall-back value of imported goods is such value as a
Collector determines, having regard to the other methods of valuation
under this Division in the order in which those methods would
ordinarily be considered under section 159 and of such other matters
as the Collector considers relevant, but not having regard to any of the
following matters:

(a) the selling price in Australia of goods produced in Australia;

(b) any system that provides for the acceptance for Customs pur-

. poses of the higher of 2 alternative values;

(c) the price of goods on the domestic market of the country from

which the imported goods were exported,

(d) the cost of production of goods, other than the computed

value of identical goods or similar goods;

(e) the price of goods sold for export to a country other than

Australia and not imported into Australia;

(f) any system that provides for minimum values for Customs

purposes;

(g)- arbitrary or fictitious values.

When transaction value unable to be determined

161H. (1) Without limiting section 160, a Collector cannot
determine the transaction value of imported goods for the purposes of
this Division, including, but without limiting the generality of the
foregoing, section 161A or 161B, if the Collector:
(a) after reasonable inquiry, is not aware of any import sales
transaction in relation to the goods;
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(b) has, in accordance with subsection (3), (5) or (7}, decided that
the transaction value of the goods cannot be determined; or

(c) is satisfied that the disposition or use of the goods by the
purchaser is subject to restrictions, not being restrictions of the
following kinds:

(i) restrictions imposed or required by, or by any public
officer or authority acting in accordance with, any law
in force in Australia;

(ii) restrictions that limit the geographical area in which
the goods may be sold;

(ili) restrictions that do not substantially affect the commer-
cial value of the goods.

(2) Where, in relation to goods required to be valued, a Collector:

(a) is satisfied that the purchaser and the vendor of imported
goods were, at the time of the goods’ import sales transaction,
related persons; and

(b) considers that that relationship may have influenced the price
of the goods;

the Collector shall, by notice in writing served, personally or by post,
on the purchaser of the goods:
(c) advise the purchaser of:

(1) the view that the Collector has formed of the possible
effect on the price of the goods of the relationship
between the purchaser and the vendor;

(ii) the reasons for forming that view; and

(iii) the fact that, because of that view, the Collector may
be required to decide under subsection (3) that the
transaction value of the goods cannot be determined;
and

{d) invite the purchaser to put before the Collector, within a
period specified in the notice (not being a period of less than
28 days), such further information as the purchaser considers
might serve to satisfy the Collector as to any of the matters set
out in subsection (3).

(3) On the expiration of the period specified in a notice under
subsection (2), the Collector shall, unless the purchaser of the im-
ported goods has satisfied the Collector that:

(a) a relationship between the purchaser and the vendor of the

goods did not influence the price of the goods; or
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(b) the amount of the transaction value that would be determined
in respect of the goods if the purchaser and the vendor had
not been related at the time of the import sales transaction for
the goods divided by the number of the units of the goods
closely approximates, having regard to all relevant factors:

(i) the unit price within the meaning of section 161A of
identical goods that were exported to Australia about
the same time as the imported goods;

(i) the unit price within the meaning of section 161B of
similar goods that were exported to Australia about the
same time as the imported goods;

(iii)) the unit price of identical goods or similar goods sold
in a contemporary sale within the meaning of section
161C as determined in accordance with that section; or

(iv) the computed unit price of identical goods or similar
goods that were imported into Awustralia about the
same time as the imported goods being the computed
value of those identical or similar goods determined in
accordance with section 161F divided by the number of
units of those identical or similar goods;

be taken to be unable to determine the transaction value of the goods.

* (4) Where, in relation to goods required to be valued, a Collector
is of the opinion that the price at which the goods were sold in their
import sales transaction is different from the price at which goods that
are identical goods or similar goods to the first-mentioned goods
would normially be sold in an import sales transaction similar to the
first-mentioned import sales transaction, the Collector shall, by notice
in writing served, personally or by post, on the purchaser:
(a) advise the purchaser of the Collector’s opinion; and
(b) require the purchaser to satisfy the Collector, within the
period specified in the notice, not being a period of less than
28 days, that the price difference was not designed to obtain a
reduction of, or to avoid duty.

(5) On the expiration of the period specified in a notice under
subsection (4) in relation to imported goods, the Collector shall, unless
the purchaser of the goods to whom the notice was given has satlsﬁed
the Collector as required by the notice, be taken to be unable to
determine the transaction value of the goods,

(6) Where, in relation to services provided in respect of goods
required to be valued, a Collector is of the opinion that the services
were provided in relation to the goods under the terms of their import
sales transaction at a price different from the price normally paid for
the provision of identical or similar services in relation to goods that
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are identical goods or similar goods to the first-mentioned goods, sold
in an import sales transaction similar to the first-mentioned import
sales tramsaction, the Collector shall, by notice in writing served,
personally or by post, on the purchaser:

(a) advise the purchaser of the Collector’s opinion; and

(b) require the purchaser to satisfy the Collector, within the
period specified in the notice, not being a period of less than
28 days, that the price difference was not designed to obtain a
reduction of, or to avoid duty.

(7) On the expiration of the period specified in a notice under
subsection (6) in relation to imported goods, the Collector shall, unless
the purchaser of the goods to whom the notice was given has satisfied
the Collector as required by the notice, be taken to be unable to
determine the transaction value of the goods.

Value of goods to be in Australian currency

161J. (1) Where an amount that is, in accordance with this
Division, required to be taken into account for the purpose of
ascertaining a value of any imported goods is an amount in a currency
other tham Australian currency, the amount to be so taken into
account shall be the equivalent in Australian currency of that amount,
ascertained according to the ruling rate of exchange in relation to that
other currency in respect of the day of exportation of the goods.

(2) For the purposes of this section, the Comptroller may specify,

by notice published in the Gazette:

' (a) a rate that is to be deemed to be, or to have been, the ruling
rate of exchange, in relation to any currency, in respect of a
day, or of each day occurring during a period, preceding the
day of publication of the notice; or

(b) a rate that is to be deemed to be, or to have been, the ruling
rate of exchange, in relation to any currency, in respect of
each day occurring during a period commencing on the day of
publication of the notice, or on an earlier day specified in the
notice, and ending on the revocation of the notice;

after having regard:

(c) where the ruling rate of exchange is specified in respect of a
day—to commercial rates of exchange that prevailed on or
about that day;

(d) where the ruling rate of exchange is specified in respect of a
period commencing before the day of publication of the
notice—to commercial rates of exchange that prevailed during
s0o much of that period as preceded the day of publication of
the notice; and
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(e) where the ruling rate of exchange is specified in respect of any
other period—to commercial rates of exchange that last pre-
vailed before the publication of that notice.

(3) At any time, the ruling rate of exchange in relation to a

particular foreign currency, in respect of a particular day, shall be:

(a) if a rate of exchange has been specified at that time under
subsection (2) as the ruling rate of exchange, in relation to that
currency, in respect of that day, or in respect of a period that
includes that day—the rate so specified; and

(b) if a rate of exchange has not been so specified at that
time—such a rate of exchange as the Compiroller determines
to be the ruling rate of exchange, in relation to that currency,
in respect of that day, after having regard to commercial rates
of exchange prevailing on or about that day and to such other
matters as the Comptroller considers relevant.

(4) In this section:

“day of exportation”, in relation to imported goods, means:

(a) where the goods were exported by post from the place of
export and a Collector is satisfied as to the day of post-
ing—that day;

(b) where the goods departed or were transported from their place
of export in any other way and a Collector is satisfied as to the
day of their departure or transportation—that day; and

(c) in any other case—a day determined by the Collector.

Owner to be advised of value of goods

161K. (1) Where the Comptroller or a Collector has determined
the customs value of goods in accordance with this Division, the
Comptroller or the Collector shall cause the value to be recorded on
the entry in respect of them or otherwise advise their owner of the
amount. ’

(2) Where a Collector signifies, in a manner prescribed by the
regulations, his or her acceptance of an estimate of the value of the
goods, whether that estimate appears on the entry in respect of those
goods or in any other statement of information provided in respect of
those goods, the Collector shall, by so signifying, be taken for the
purposes of subsection (1) to have determined the customs value of the
goods and to have advised their owner of that amount,

(3) If, within 28 days after being advised under subsection (1) of
the customs value of goods determined in accordance with this
Division, an owner of the goods requests a Collector, in writing, to give
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the owner particulars of the valuation, the Collector shall, within 28
days after the making of the request, give the owner a notice in writing
setting out:

(a)
(b)

(c)

@

the method by which the customs value of the goods was
determined;

the findings of material questions of fact relating to that
determination, the evidence or other material on which those
findings were based and the reasons for that determination;
and

the calculations by which the determination of the value was
made and the information on which those calculations were
based.

Nothing in this section requires, or permits, the giving of

information that:

(a)

(b)

3

relates to the personal affairs or business affairs of a person,
other than the person making the request because of which
information was given; and
is information:
(i) that was supplied in confidence;
(ii) the publication of which would reveal a trade secret;
(iii) that was given in compliance with a duty imposed by
an enactment; or
(iv) the giving of which in accordance with the request
would be in contravention of an enactment, being an
enactment that expressly imposes on the person to
whom the information was given a duty not to divulge
Or communicate to any person, or to any person other
than a person included in a prescribed class of persons,
or except in prescribed circumstances, information of
that kind.

In this section, “enactment” has the same meaning as in the

Administrative Decisions (Judicial Review) Act 1977,

Review of determinations and other decisions

161L. (1) At any time after the making of a determination or
other decision by an officer under this Division in relation to goods,
the Comptroller may review the determination or other decision and

may:
(a)
(b)

affirm the determination or other decision;
vary the determination or other decision; or
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(c) revoke the determination or other decision and make any
other determination or decision that is required to be made
for the purpose of determining the customs value of the goods
in accordance with this Division.

(2) Where, by reason that the Comptroller, under subsection (1},
has varied or revoked a determination or other decision of an officer
or has made a determination or other decision that is required to be
made by reason of the revocation of a determination or other decision
of an officer:

(a) an amount of duty that was lev1ed is less than the amount that
should have been levied; or

(b) an amount of duty that was refunded is greater than the
amount that should have been refunded; o

section 165 applies in relation to any demand by a Collector for the
payment of the amount of duty so short levied or so erroneously
refunded, as the case may be.

(3) In this section, “officer” means a Collector or a delegate of the
Comptroller.

Division 3— Deposits, Abatements, Remissions, Refunds and
Rebates of Duties

Delivery of goods upon giving of security or undertaking for payment
of duty

162. (1) Where goods the property of a person included in a
prescribed class of persons are imported or a person imports goods
included in a prescribed class or goods intended for a prescribed
purpose and intends to export those goods, the Collector may grant to
the person importing the goods permission to take delivery of those
goods upon giving a security or an undertaking, to the satisfaction of
the Collector, for the payment of the duty on those goods.

(2) The regulations may prescribe provisions to be complied with
in relation to goods in respect of which permission has been granted
under the last preceding subsection,

(2A) Without limiting the generality of subsection (2), regulations
under that subsection may provide that conditions, restrictions or
requirements specified in the permission granted under subsection (1)
in relation to goods are to be complied with in relation to the goods.

(3) Where the Collector has granted permission to a person to take
delivery of goods upon giving a security or an undertaking referred to
in subsection (1), the duty is not payable if:

(a) the provisions of the regulations are complied with; and
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(b) the goods are exported within a period of 12 months after the
date on which the goods were imported or within such further
period as the Comptroller, on the applicaton of the person
who imported the goods, allows;

and, if security was given by way of deposit of cash or of an instrument
transferable by delivery, the amount deposited or the instrument shall
be returned to the person by whom the security was given.

(4) Where the regulations are not complied with or the goods are
not exported from Australia within that period of twelve months or
that further period allowed by the Comptroller, the security may be
enforced according to its tenor or, where an undertaking to pay the
amount of the duty has been given, that amount may be recovered at
any time in a court -of competent jurisdiction by proceedings in the
name of the Collector.

Delivery of goods on the giving of a general security or undertaking for
payment of duty

162A, (1) The regulations may provide that:

(a) goods of a specified class;

(b) goods imported by persons of a specified class;

(c) goods of a specified class imported by persons of a specified
class; or

(d) goods imported for a specified purpose;

may, in accordance with this section, be brought into Australia on a
temporary basis without payment of duty,

(1A) Without limiting the generality of subsection (1), regulations
under that subsection may be regulations that apply to goods if:
(a) the goods are specified in an instrument authorised by the
regulations; and
(b) conditions, restrictions or requirements specified in that instru-
ment are complied with in respect of the goods.

(1B) Without limiting the generality of paragraph (1A) (b), con-
ditions, restrictions or requirements referred to in that paragraph that
apply to goods may specify, or relate to:

(a) the time during which the goods may remain in Australia; or

(b) the purposes for which the goods may be used while they are
in Australia.

(2) The Comptroller may accept a security given by a person for
the payment of, or an undertaking by a person to pay, any duty that
may become payable on goods to which the security or undertaking
relates, being goods in relation to which regulations under the last
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preceding subsection apply, that may be imported after a particular
date or during a particular period and, 'where the Comptroller has
accepted such security or undertaking, a Collector may grant to a
person who imports goods to which the security or undertaking relates
permission to take delivery of those goods without payment of duty.

(3) Goods delivered under this section shall, for the purposes of
this Act, be deemed to be entered for home consumption on being so
delivered.

(4) The regulations may prohibit a person to whom goods are
delivered under this section from dealing with the goods in a manner,
or in a manner other than a manner, specified in the regulations, or
from so dealing with the goods except with the consent of the Comp-
troller.

(5 Duty is not payable on goods delivered under this section
unless:

(a) the goods have been dealt with in contravention of the regula-
tions; or

{b) the goods are not exported within such period, not exceeding
12 months, after the date on which the goods were imported as
is notified to the person who imported the goods by the
Collector when he grants permission to take delivery of the
goods, or within such further period as the Comptroller, on
the application of the person who imported the goods and of
the person who gave the security or undertaking with respect
to the goods, allows.

(6) A Collector may give permission for goods delivered under this
section to be taken on board a ship or aircraft for export and, on
permission being so given, the goods shall, for the purposes of this Act,
be deemed to be entered for export,

(7) Where security under this section is given by way of a payment
of money or a deposit of an instrument transferable by delivery, the
money shall not be repaid or the instrument shall not be returned, as
the case may be, until no duty is, or may become, payable on any
goods to which the security relates that have been imported.

(8) Where goods have been dealt with in contravention of the
regulations or goods are not exported from Australia within the period
notified under paragraph (5) (b) or within such further period as is
allowed by the Comptroller under that paragraph, a security in respect
of the goods may be enforced according to its tenor or, where an
undertaking to pay the amount of the duty on the goods has been
given, that amount may be recovered at any time in a court of
competent jurisdiction by proceedings in the name of the Comptroller
or the Collector of Customs for a State or Territory.
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Pallets used in international transport

162B. (1) Where pallets are delivered under the last preceding
section and it would be a contravention of the Convention by the
Commonwealth to collect duty on the pallets, duty is not payable on
the pallets.

(2) Where pallets are to be exported and it would be a contraven-
tion of the Convention by the Commonwealth to require the goods to
be entered for export, the pallets may be exported without being
entered for export.

(3) This section is in addition to, and not in derogation of, the
provisions of subsections (5) and (6) of section 162A.

Refunds etc. of duty

163." (1) Refunds, rebates and remissions of duty may be made:

(a) in respect of goods generally or in respect of the goods
included in a class of goods; and

(b) in such circumstances, and subject to such conditions and
restrictions (if any), as are prescribed, being circumstances,
and conditions and restrictions, that relate to goods generally
or to the goods included in the class of goods. -

(1A) The regulations may prescribe the amount, or the means of
determining the amount, of any refund, rebate or remission of duty
that may be made for the purposes of subsection (1).

(1B) A Collector shall refuse to consider an application for a
refund of duty paid in respect of goods if:

(a) the goods are not goods in respect of which the same entry has
been given under section 68 and subsection 71A (7); or

(b) the fee payable under subsection (1C) in respect of the ap-
. plication has not been paid.

(1C) Subject to subsection (1D), a fee of $200, or, if a higher
amount is prescribed, that higher amount, is payable in respect of an
application made after 13 May 1987 for a refund of duty paid in
respect of goods.

(1D) A fee is not payable under subsection (1C):

(a) in the circumstances specified in paragraph 126 (a), (b), (c),
(d), (1), (2), (ga), (b), (§), (k), or (m) of the Customs Regula-
tions as in force at the commencement of this subsection;

(b) where an officer assisted in making up the entry in respect of
which the application for a refund of duty is made;

(c¢) where an officer assessed the duty payable;
(d) where the duty was paid under protest;
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(e) where the duty was paid as a consequence of advice given, or a
ruling made, by an officer;
(f) where all duty amounts were paid in good faith;

(g) where the overpayment of duty was beyond the control of the
applicant for the refund; or

(h) in such other circumstances as may be specified in the regula-
tions,

(2) In this section, “duty” includes an amount paid to a Collector
in respect of duty that may become payable.

Rebate of duty in respect of diesel fuel used for certain purposes

164. (1) A rebate is, subject to subsections (2) and (3) and to such
conditions and restrictions as are prescribed (being conditions and
restrictions that relate to goods generally, to goods included in a class
of goods that includes diesel fuel or to diesel fuel only), payable to a
person who purchases diesel fuel for use by him:

a) in mining operations (otherwise than for the purpose of pro-
P P P
pelling a road vehicle on a public road);
aa) in prima roduction (otherwise than for the purpose of
primary p C g purp
propelling a road vehicle on a public road);
b) at residential premises in:
( P
(i) providing food and drink for;
(ii) providing lighting, heating, air-conditioning, hot water
or similar amenities for; or
(iii) meeting other domestic requirements of;

residents of the premises;

(c) at a hospital or nursing home or at any other institution
providing medical or nursing care; or

(d) at a home for aged persons.

(1A) An application under subsection (1) for rebate in respect of
diesel fuel shall not be made before duty is paid on the diesel fuel.

(2) Where a person:

(a) purchases diesel fuel for use by him in a manner referred to in
subsection (1); and

(b) uses the diesel fuel otherwise than in a manner referred to in
that subsection;

then:

(c) if rebate bas not been paid under subsection (1) to the person
in respect of the diesel fuel—rebate is not payable to the
person in respect of the diesel fuel; or
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(d) if rebate has been paid under subsection (1) to the person in
respect of the diesel fuel—the person shall, on demand in
writing made by the Comptroller, pay to the Commonwealth
an amount equal to the amount of rebate paid to him in
respect of the diesel fuel and, if the person fails to pay to the
Commonwealth the amount demanded within such period as is
specified in the demand, the amount may be recovered in a
court of competent jurisdiction as a debt due to the Common-
wealth.

(3) Subject to subsection (4), a Collector may refuse to consider an
application for rebate under this section if:
(a) the application does not relate to diesel fuel purchased for use
in a manner referred to in paragraph (1) (b); and
(b) the quantity of diesel fuel in respect of which the application
is made is Iess than 2,000 litres.

(4) A Collector shall not refuse to consider an application made
by a person for rebate under this section only because the quantity of
diesel fuel in respect of which the application is made is less than
2,000 litres if the application is the first application by the person for
rebate under this section.

(4AA) Rebate is not payable to a person in respect of diesel fuel
unless the application for the rebate:

(a) is made in accordance with an approved form;
(b) includes such information as is required by the form;

(c) is signed and witnessed in the manner indicated in the form;
and

(d) is given to an officer.

(4AB) If an application for rebate in respect of diesel fuel is
received under paragraph (4AA) (d) on or after 1 July 1994, rebate is
payable only in respect of diesel fuel purchased within 3 years before
that application is so received except where the applicant gave notice
prior to 1 July 1994 of an intention to make an application on grounds
set out in the notice.

(4A) Without limiting the regulations that may be made for the
purposes of subsection (1), those regulations may provide that, subject
to subsection (4B), rebate is not payable to a person in respect of
diesel fuel purchased by the person unless, when the application for
the rebate is given to a Collector, the applicant gives the Collector a
document of a kind, containing information of a kind, prescribed by
the regulations.
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(4B) Where regulations for the purposes of subsection (1) provide
that a rebate is not payable to a person in respect of diesel fuel uniess
the applicant for the rebate gives a Collector a document of a kind
prescribed by the regulations for the purposes of subsection (4A), then,
notwithstanding those regulations, rebate may be granted to an ap-
plicant if a Collector is satisfied that the applicant is unable to give the
document because of circumstances beyond the applicant’s control,

(4C) Where a Collector is not satisfied that particulars, or
estimates, relating to diesel fuel set out in an application by a person
for rebate are correct, the Collector may:

(a) refuse to consider an application by that person for rebate the
ascertaining of whose amount could be affected by those
particulars or estimates; or

(b) approve the payment, as the only rebate referred to in para-
graph (a), of such amount as the Collector, without having
regard to those particulars or estimates but having regard to
‘such matters relating to the use of diesel fuel by the person as
are prescribed, considers to be appropriate.

(4D) If a person who has applied for rebate under this section is to
be paid rebate in respect of some or all the diesel fuel to which the
application relates, the Collector must inform the person in writing of
the amount of rebate payable to the person under the application.

(5) Subject to subsection (5AA), the rebate payable under sub-
section (1) to a person in respect of any diesel fuel purchased by the
person for use in a manner referred to in a paragraph of that
subsection is payable at the rate of:

(a) in the case of paragraph (1) (a)—3$0.07619 per litre;

(b) in the case of paragraph (1) (aa)—$0.10007 per litre;

(c) in the case of paragraph (1) (b)—$0.07619 per litre;

(d) in the case of paragraph (1) (c)—$0.07619 per litre;

(e) in the case of paragraph (1) (d)—$0.07619 per litre.

(SA) The Minister may, by notice in writing published in the
Gazette, declare that the rate of rebate payable under subsection (1) to
a person in respect of any diesel fuel for use in a manner referred to
in a paragraph of that subsection and specified in the notice is, on and
after a day specified in the notice, a rate specified in the notice, being
a rate higher than the rate specified in subsection (5) in relation to
that paragraph, and, where the Minister makes such a declaratlon the
declaration has effect accordingly.

(S5AA) The rebate payable to a person in respect of diesel fuel
purchased by the person for use in a manner referred to in a para-
graph of subsection (1) is payable at a rate equal to the average of the
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rates of rebate in relation to that paragraph in force on the last day of
each of the 6 months immediately before the month in which the
application for the rebate was received by a Collector, being:

(a) in relation to months ending before the commencement of this
subsection—the rates under declarations made under
subsection 164 (5A) of this Act as in force immediately before
the commencement of this subsection; or

(b) in relation to other months—the rates in force under declara-
tions made under subsection (5A).

(5AB) Where an average of rates referred to in subsection (5AA)
has more than 5 decimal places, the rate equal to that average shall,
for the purposes of that subsection, be taken to be:

(a) if the average calculated to 6 decimal places would end in a
number less than or equal to 4—a rate equal to the average
calculated to 5 decimal places; or

(b) if the average calculated to 6 decimal places would end in a
number greater than 4—a rate equal to the average calculated
to 5 decimal places increased by 0.00001.

(5B) The provisions of sections 48 (other than paragraphs (1) (a)
and (b) and subsection (2)), 48A, 48B, 49, 49A and 50 of the Acts
Interpretation Act 1901 apply to notices under subsection (5A) as if in
those provisions references to regulations were references to notices,
references to a regulation were references to a notice and references to
repeal were a reference to revocation, '

(6) Rebates payable under subsection (1) are payable out of the
Consolidated Revenue Fund, which is appropriated accordingly.

(7) In this section:
“agriculture” means:

(a) the cultivation of the soil;

(b) the cultivation or gathering in of crops; or

(c) the rearing of live-stock;

and includes: /

(d) viticulture, horticulture, pasturage or apiculture;
(e) hunting or trapping carried on for the purpose of a business;
or

(f) other operations (including operations by way of pest or dis-
ease control or by way of soil or water conservation) con-
nected with any operations referred to in paragraph (a), (b),

(c), (d) or (e);
but does not include fishing operations or forestry;
“duty” has the same meaning as in subsection 163 (1);
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“fish” means freshwater or salt-water fish, and includes turtles,
dugong, crustacea, molluscs or any other living resources of the sea or
of the sea-bed; ’
“fishing operations” means:

(a) the taking, catching or capturing of fish;

(b) the farming of fish;

(c) the processing of fish on board vessels;

(d) pearling operations;

(e) the operation of a dedicated mother vessel in connection with

the activities referred to in paragraphs (a), (b), (c) or (d); or

(f) the undertaking:

' (i) of voyages to or from a port by a vessel for the
purposes of refitting or repairing the vessel, or its
equipment, for purposes that are integral to the perfor-
mance of an activity referred to in paragraph (a), (b),
(c), (d) or (e); or

(ii) trials in connection with such a refit or repair of a
vessel or of its equipment;

but does not include any activity referred to in paragraph (aj, (b), (c),
(d), (e) or (f) that is conducted, in whole or in part:
(g) otherwise than for the purposes of a business; or
(h) for business purposes connected with recreation, sport or tour-
ism; -
“forestry” means:
{a) the planting or tending, in a forest or plantation, of trees
intended for felling; or

(b) the thinning or felling, in a forest or plantation, of standing
timber;

and includes:

(c) the transporting, milling or processing, in a forest or planta-
tion, of timber felled in the forest or plantation;

(d) the milling of timber at a sawmill or chipmill that is not
situated in the forest or plantation in which the timber was
felled;

(e) where timber is milled at a sawmill or chipmill that is not
situated in the forest or plantation in which the timber was
felled—the transporting of the timber from the forest or plan-
tation in which it was felled to the sawmill or chipmill; or

(f) the making and maintaining in a forest or plantation referred
to in paragraph (a) or (b) of a road that is integral to the
activities referred to in paragraph (a), (b) or (c);
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“horticulture” includes:
_ (a) the cultivation or gathering in of fruit, vegetables, herbs, edible
fungi, nuts, flowers, trees, shrubs or plants;
{b) the propagation of trees, shrubs or plants; or
(c) the production of seeds, bulbs, corms, tubers or rhizomes;
“live-stock” includes any animal reared for the production of food,
fibres, skins, fur or feathers, or for its use in the farming of land;
“minerals” means minerals in any form, whether solid, liquid or
gaseous and whether organic or inorganic;
“mining operations” means:
(a) exploration, prospecting or mining for minerals; or
(b) the dressing or beneficiation (at the mining site or elsewhere)
of minerals, or ores bearing minerals, as an integral part of
operations for their recovery;

and includes:

(c) other operations connected with exploration, prospecting or
mining for minerals that are carried out in, or at a place
adjacent to, the area in which the exploration, prospecting or
mining occurs;

(ca) other operations connected with the dressing or beneficiation
of minerals, or ores bearing minerals, where that dressing or
beneficiation is an integral part of the operation for the recov-
ery of the minerals or of the ores, being operations that are
carried out in, or at a place adjacent to, the area in which the
dressing or beneficiation occurs; '

(d) where minerals, or ores bearing minerals, are dressed or
beneficiated, at a place other than the mining site, as an
integral part of operations for their recovery--the transporting
of the minerals or ores from the mining site to the place where
they are dressed or beneficiated;

(da) the undertaking:

(i) of voyages to or from an Australian port by a ship that
is proposed to be, or that is, used wholly or primarily
in carrying out northern mining activities within the
meaning of this section for the purposes of refitting or
repairing the ship or its equipment for, or as a result
of, carrying out those activities; or

(ii) of trials in connection with such a refit or repair of the
ship or its equipment;

(e) the liquefying of natural gas;
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(f) where natural gas is liquefied at a place other than the mining
site-—the transporting of the natural gas from the mining site to
that place; or

(g) the production of common salt by means of evaporation;

but does not include quarrying operations carried on for the sole
purpose of obtaining stone for building, road making or similar
purposes;

“northern mining activities” means activities associated with or in-
cidental to, the exploration for, or exploitation of, oil or natural gas in
waters within the geographical boundaries of 100° east longitude to
140° east longitude and the equator to 30° south latitude;

“pearling operations” means:

(a) the taking of pearl shell; or

(b) the culture of pearls or pearl shell;
and includes the taking or capturing of trochus, beche-de-mer or green
snails;
“primary production” means:

(a) agriculture;

(b) fishing operations; or

(¢) forestry;
“processing”, in relation to fish, includes:

(a) the cutting up, dismembering, cleaning, sorting or packing of

fish;

(b) the preserving or preparing of fish; or

(c) the producing of any substance or article from fish;
“residential premises” means:

(a) premises used as a house; or

(b) other premises at which at least one person resides;

but does not include;

(c) premises used in the business of a hotel, motel or boarding
house or a similar business;

(d) premises used as a hospital or nursing home or as any other
institution providing medical or nursing care;

(e) premises used as a home for aged persons; or

(f) premises used as a boarding school;

“road vehicle” means a vehicle of a kind ordinarily used on roads for
the transport of persons or goods;

“use”, in relation to diesel fuel in relation to a person, does not

include the sale or other disposal of the diesel fuel by the person to
another person.
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Diesel fuel rebate —notification of sale etc.

164A. Where a person who has made an application for rebate
under subsection 164 (1) in respect of diesel fuel purchased by the
person (whether or not the rebate has been paid) sells or otherwise
disposes of the fuel, or uses the fuel for a purpose other than the
purpose for which he or she purchased the fuel, the person shall,
within 21 days after the sale, disposal or use of the fuel, give a
Collector particulars in writing of the sale, disposal or use.

Penalty: A fine not exceeding 5 times the amount of the rebate applied
for in respect of the fuel of whose sale, other disposal or use particu-
lars were required to be, and were not, given and not less than 2 times
that amount.

Diesel fuel rebate —payment of penalty in lieu of prosecution

164AA. (1) Where a person:

(a) knowingly or recklessly obtains rebate referred to in sub-
section 164 (1) which is not payable; or

(b) in contravention of section 164A, fails to notify a Collector of
the sale or other disposal of diesel fuel, or of the use of the
fuel for a purpose other than the purpose for which he or she
purchased the fuel;

an officer may serve on the person a notice in writing:

(¢} where paragraph (a) applies—specifying the amount of rebate
that was not payable and demanding:

(i) repayment of that amount; and

(ii) payment of a penalty equal to 3 times that amount;

(d) where paragraph (b) applies—specifying the diesel fuel of
whose sale, other disposal or use there has been a failure to
notify the Collector and demanding:

(i) repayment of the amount of any rebate that has been
paid under subsection 164 (1) in relation to that fuel
and that was not payable; and

(ii) payment of a penalty equal to 3 times the amount of
rebate applied for in respect of that fuel,

{e) setting out the terms of, or adequate particulars of the provi-
sions of, subsection (2); and

(f) specifying the address at which payment of the amount de-
manded may be made under subsection (2).

(1A) Where a person, in an application for rebate under section
164;
(a) makes a statement that is false or misleading in a material
particular; or
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omits from a statement any matter or thing without which the
statement is misleading in a material particular;

an officer may serve on the person a notice in writing:

(c)
(d)

(e)

®
(8)

(2)
(2)

(b)

setting out particulars of the false or misleading statement or
of the omission by reason of which the statement is misleading;

if any rebate has been paid —demanding repayment of so much
of the rebate paid as exceeds the rebate that would have been
paid but for the statement or omission;

demanding payment of a penalty of:

(i) unless subparagraph (ii) or (iii) applies—3 times the
amount by which the rebate applied for exceeds the
rebate for which application might properly have been
made;

(if) if 3 times the excess referred to in subparagraph (i)
would be less than $100—$100; or

(iii) if 3 times the excess referred to in subparagraph (i)
would be more than $5,000—$5,000;

setting out the terms of subsection (2); and

specifying the address at which payment of the amount de-
manded may be made under subsection (2).

Where:
a notice is served on a person:

(i) under subsection (1), in relation to obtaining rebate or
failing to notify a Collector of the sale or other disposal
of diesel fuel, or of the use of the fuel for a purpose
other than the purpose for which he or she purchased
the fuel: or

(ii) under subsection (1A), in relation to the making of a
statement or the omission of any matter or thing from
a statement; and
the person pays to a Collector, at the address specified in the
notice and within 21 days after the day on which the notice
was served, the amount or amounts demanded in the notice;

proceedings shall not be brought for an offence against this Act in
relation to the obtaining of the rebate, the failure to notify, the making
of a statement or the omission from a statement of a matter or thing,
as the case requires.
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Refunds of export duty

164B, Whenever goods in respect of which an export duty of
Customs has been paid are re-imported or brought back to Australia,
the Comptroller may direct the refund of so much of the duty paid on
those goods as he considers to be justified in the circumstances.

Short paid duty etc. may be recovered

165. (1) When any duty has been short levied or erroneously
refunded the person who should have paid the amount short levied or
to whom the refund has erroneously been made shall pay the amount
short levied or repay the amount erroneously refunded on demand
being made by the Comptroller within twelve months from the date of
the short levy or refund.

(2) For the purposes of subsection (1), a drawback of duty shall be
deemed to be a réfund of duty.

(3) Where a rebate of duty has been paid to a person and the
whole or a part of the rebate was not payable to him, he shall repay
the whole or that part, as the case may be, of the amount of rebate
paid to him on demand being made by the Comptroller within 12
months from the date on which the rebate was paid.

(4) Where a court or the Administrative Appeals Tribunal deter-
mines, or an officer or employee of the Commonwealth performing
duties in the Attorney-General’s Department (being an officer or
employee who is entitled, under section 55D of the Judiciary Act 1903,
to practise as a barrister and solicitor in any Territory) advises, in
writing, that, in particular circumstances, the rebate, or a part of the
rebate, paid to a person in respect of diesel fuel used by that person
should not have been so paid, the Comptroller shall not, under
subsection (3):

(a) demand repayment of that rebate or that part of that rebate

from that person; or

(b) demand repayment of any amount of rebate paid, in similar

circumstances, to any other person who, by reason of the
operation of that decision, would appear not to have been
entitled to that amount;

unless the person referred to in paragraph (2) or (b):
(¢) has been convicted of an offence against thlS Act in respect of
the obtaining of that rebate; or
(d) has been required to pay a penalty under subsection 164AA
(1) or (1A) in respect of the application for that rebate and
has paid that penalty.
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Diesel fuel rebate scheme set-offs

165A. (1) Subject to subsection (3), where at any time, a person is
liable to repay to the Commonwealth an amount under subsection 164
(2) or 165 (3) in respect of a rebate of duty paid in relation to diesel
fuel and, at the same time, the Commonwealth is liable to pay an
amount to that person under section 164, the Comptroller shall, by
notice in writing, set off the first-mentioned amount against the sec-
ond-mentioned amount and, where he or she does so, then, with effect
from the day of issue of that notice:

(a) if one amount is greater than the other—the lesser amount
shall be taken to have been paid in full and the greater
amount shall be taken to have been paid to the extent of the
lesser amount; and

(b) if both amounts are equal—both amounts shall be taken to
have been paid in full.

(2) Where the Comptroller effects a set-off by notice under
subsection (1), he or she shall give a copy of the notice to the person
affected by the set-off.

(3) Where the Comptroller becomes aware that a person who has
been requested to pay an amount under subsection 164 (2) or 165 (3)
in respect of a rebate of duty has made application under subsection
273GA (1) for review of that decision requesting payment of that
amount: :

(a) this section does not permit the set-off of that amount against
the amount of the rebate pending the final determination by
the Administrative Appeals Tribunal, or by a Court on appeal
from the Tribunal, of the review proceedings; and

(b} if it is determined, or ultimately determined, that the amount,
or any part of the amount, is not payable, this section there-
upon permits the set-off only of the part of the amount, if any,
that is payable having regard to the determination of the
Tribunal or Court.

No refund if duty altered

166. If any practice of the Customs relating to classifying or
enumerating any article for duty shall be altered so that less duty is
charged upon such article, no person shall thereby become entitled to
any refund on account of any duty paid before such alteration.
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Division 4—Disputes as to Didy

Payments under protest

167. (1) If any dispute arises as to the amount or rate of duty
payable in respect of any goods, or as to the liability of any goods to
duty, under any Customs Tariff, or under any Customs Tariff or
Customs Tariff alteration proposed in the Parliament {not being duty
imposed under the Customs Tariff (Anti-Dumping) Act 1975), the
owner of the goods may pay under protest the sum demanded by the
Coltector as the duty payable in respect of the goods, and thereupon
the sum so paid shall, as against the owner of the goods, be deemed to
be the proper duty payable in respect of the goods, unless the contrary
is determined in an action brought in pursuance of this section.

(2) The owner may, within the times limited in this section, bring
an action against the Collector, in any Commonwealth or State Court
of competent jurisdiction, for the recovery of the whole or any part of
the sum so paid.

(3) If a documentary import entry has been made in respect of
goods, a protest under this section is taken to have been made if, and
only if, the owner of the goods or the agent of the owner:

(a) writes on the entry “Paid under protest”; and

(b) adds to the entry a description of the goods to which the

protest relates (where the protest does not relate to all the
goods covered by the entry) and a statement of the grounds on
which the protest is made; and

(c) signs the statement.

(3A) If a computer import entry has been made by a registered
COMPILE user in respect of goods, a protest under this section is
taken to have been made if, and only if, the registered COMPILE user
transmits to Customs at the time of making payment in respect of
those goods following an import entry advice under section 71B:

(a) the entry number; and

(b) the words “Paid under protest”; and

(c) a description of the goods to which the protest relates (where

the protest does not relate to all the goods covered by the

entry) and a statement of the grounds on which the protest is
made.

(4) No action shall lie for the recovery of any sum paid to the
Customs as the duty payable in respect of any goods, unless the
payment is made under protest in pursuance of this section and the
action is commenced within the following times:
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(a) In case the sum is paid as the duty payable under any Customs
Tariff, within 6 months after the date of the payment; or

{b) In case the sum is paid as the duty payable under a Customs
Tariff or Customs Tariff alteration proposed in the Parliament,
within 6 months after the Act, by which the Customs Taniff or
Customs Tariff alteration proposed in the Parliament is made
law, is assented to.

(5) Nothing in this section shall affect any rights or powers under
section 163.

PART IX—DRAWBACKS

Drawbacks of import duty

168, The regulations may make provision for and in relation to
allowing drawbacks of duty paid on goods imported into Australia.

PART X—THE COASTING TRADE

Goods not to be transferred between certain vessels

175. (1) In this section: ,
“international flight” and “international voyage” have the same
respective meanings as they have in Part VII;
“prescribed aircraft” means an aircraft that is not currently engaged in
making international flights;
“prescribed flight” in relation to an aircraft, means a flight in the
course of which the aircraft takes off from a place outside Australia

and lands at a place outsu‘le Australia and does not land at a place in
Australia;

“prescribed ship” means a ship that is not currently engaged in making
international voyages;

“prescribed voyage”, in relation to a ship, means a voyage in the
course of which the ship travels between places outside Australia and
does not call at a place in Australia.

(2) Except with the permission of a Collector or for the purpose of
securing the safety of a ship or an aircraft or saving life, the owner or
master of a prescribed ship shall not allow any goods to be transferred
between the prescribed ship and:

(a) a ship that is engaged in making an international voyage or a
prescribed voyage; or
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(b) an aircraft that is engaged in making an international flight or
a prescribed flight.

Penalty: $25,000.

(3) Except with the permission of a Collector or for the purpose of
securing the safety of a ship or an aircraft or saving life, the owner or
pilot of a prescribed aircraft shall not allow any goods to be trans-
ferred between the prescribed aircraft and:

(a) an aircraft that is engaged in making an international flight or

a prescribed flight; or

(b) a ship that is engaged in making an international voyage or a

prescribed voyage.

Penalty: $25,000.

(4) A Collector may, when giving permission referred to in
subsection (2) or (3) or at any time while the permission is in force,
impose conditions in respect of the permission, being conditions that,
in the opinion of the Collector, are necessary for the protection of the
revenue or for the purpose of ensuring compliance with the Customs
Acts, and may, at any time, revoke, suspend, or vary, or cancel a
suspension of, a condition so imposed.

(5) A condition imposed in respect of a permission under sub-
section (4) or a revocation, suspension, or variation, or a cancellation
of a suspension, of such a condition takes effect when a notice, in
writing, of the condition or of the revocation, suspension or variation,
or of the cancellation of the suspension, is served on the person to
whom the permission has been given or at such later time (if any) as is
specified in the notice.

(6) The Collector may revoke a permission given under this
section in relation to goods at any time before the goods are trans-
ferred.

(7) If, in relation to the transfer of any goods, a person required to
comply with a condition imposed in respect of a permission under
subsection (4) fails to comply with the condition, he is guilty of an
offence against this Act punishable upon conviction by a penalty not
exceeding $10,000.
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PART XI—-AGENTS
Division 1—Preliminary

Interpretation

180. (1) In this Part, unless the contrary intention appears:
“agents licence” means a licence to act as a customs agent granted
under section 183C and includes such a licence that has been renewed
under section 183CJ;

“Committee” means the National Customs Agents Licensing Advisory
Committee established by section 183D;
“corporate customs agent” means a customs agent that is a company
or a partnership;
“customs agent” means a person who is the holder of an agents licence
that is in force and, in relation to a place, means a person who is the
holder of such a licence to act as a customs agent at that place;
“nominee”, in relation to a customs agent, means another customs
apent whose name is endorsed on the agents licence held by the
first-mentioned customs agent as a nominee of the first-mentioned
customs agent,
“person” means a natural person, a company or a partnership;
“prescribed offence” means:
(a) an offence against this Act; or
(b) an offence punishable under a law of the Commonwealth
(other than this Act), or by a law of a State or of a Territory,
by imprisonment for one year or longer.

(2) A reference in this Part, other than in subsection 181 (2),
183CC (5), 183CJ (1), 183CQ (4), (5) or (7) or 183CR (3) or in section
183CS, 183D, 183DA, 183DC, 183DD or 183S, to the Comptroller shall
be read as including a reference to a Collector of Customs for a State
or Territory.

Division 2—Rights and liabilities of agents

Authorised agents

181. (1) Subject to subsection (2), an owner of goods may, in
writing, authorize a person to be his agent for the purposes of the
Customs Acts at a place or places specified by the owner.

(2) Where the Comptroller, by notice published in the Gazetie,
declares that a place specified in the notice is a place to which this
subsection applies, an owner of goods shall not authorize a person to
be his agent for the purposes of the Customs Acts at that place unless
that person is:
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(a) a natural person who is an employee of the owner and is not
an employee of any other person; or

(b) a customs agent at that place.

(3) Where an owner of goods authorizes a person to be his agent
for the purposes of the Customs Acts at a place, the owner may
comply with the provisions of, or requirements under, the Customs
Acts at that place by:

(a) except where the agent is a corporate customs agent--that

agent; or

{b) where the agent is a customs agent—a nominee of that agent

who is a customs agent at that place.

(4) A person, other than the owner of goods or a person who, in
accordance with this section, may comply with the provisions of, or
requirements under, the Customs Acts on behalf of the owner in
relation to those goods, shall not:

(a) do any act or thing in relation to the goods that is required or

permitted to be done by the owner of the goods under the
Customs Acts; or

(b) represent that he is able to do, or able to arrange to be done,
any act or thing in relation to the goods that is required or
permitted to be done by the owner under the Customs Acts.

(5) A person who contravenes subsection (4) is guilty of an offence
punishable upon conviction by a penalty not exceeding $1,000.

Authority to be produced

182, (1) Where a person claims to be the agent of an owner of
goods for the purposes of the Customs Acts at a place, an officer may
require that person to produce written authority from the owner
authorizing that person to be such an agent and, if that written
authority is not produced, the officer may refuse to recognize the
authority of that person to act on behalf of the owner at that place.

(2) Where a nominee of a customs agent claims that that customs
agent is the agent of an owner of goods for the purposes of the
Customs Acts at a place, an officer may require the nominee to
produce a copy of the written authority from the owner of the goods
authorizing the customs agent to be such an agent and, if that written
authority is not produced, the officer may refuse to recognize the
authority of the nominee to act on behalf of the owner at that place.
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Agents personally liable

© 183.- (1) Where a person is, holds himself out to be or acts as if he
were the agent ‘of an owner of goods for the purposes of the Customs
Acts, that person shall, for the purposes of the Customs Acts (includ-
ing liability to penalty), be deemed to be the owner of those goods.

(2) Where a customs agent is the agent of an owner of goods for
_the purposes of the Customs Acts and a person who is, holds himself
out.to be or acts as if he were a nominee of that customs agent acts in
relation to those goods, that person shall, for the purposes of those
Acts, (including liability to penalty), be deemed to be the owner of
those goods.

(3) Any act done, or representation made, by a nominee of a
customs agent for the purposes of the Customs Acts shall be deemed
to be an act done or, a representation made, by that customs agent,

(4) Nothing in this section shall be taken to relieve any owner
from liability. -

Principal liable for agents acting

183A. ' (1) Where an agent of, or a nominee of a customs agent
that is an apent of, an owner of goods makes a declaration for the
purposes of this Act in relation to those goods, that declaration shall,
for the purposes of this ‘Act (including the prosecution of an offence
against this Act), be deemed to be made with the “knowledge and
consent of the owner,

(2) Notwithstanding any other provision of this Act, a person who
is convicted of an offence by reason of the operation of subsection (1)
shall not be subject to a penalty of imprisonment.

Division 3—Licensing of customs agents

Interpretation

183B. (1) In this Division, unless the contrary intention appears,
“application” means an application under section 183CA.

(2) For the purposes of this Division, a person shall be taken to
participate in the work of a customs agent if: :

(a) he has authority as a nominee of, or as an agent, officer or
employee of, the customs agent, to do any act or thing for the
purposes of the Customs Acts on behalf of an owner of goods;
or

(b) he has authority to direct a person who has authority referred
to in paragraph (a) in the exercise of that authority.
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Grant of licence

183C. (1) Subject to this Part, the Comptroller may grant a person
a licence in writing, to be known as an agents licence, to act as a
customs agent at a place or places specified in the licence.

(2) An agents licence granted to a corporate customs agent shall
not specify a place as a place at which the corporate customs agent
may act as a customs agent unless the licence specifies as a nominee of
the corporate customs agent a customs agent at that place who, in
accordance with section 183CD, is eligible to be its nominee.

Application for licence

183CA. (1) An application for an agents licence shall:

(a) be in writing;

(b) specify the place or places at which the applicant proposes to
act as a customs agent;

(¢) where the application is made by a company or a partner-
ship—specify the person or each person who, if the licence is
granted, is to be its nominee;

(ca) where the application is made by a natural person—specify the
person or each person (if any) who, if the licence is granted, is
to be a nominee of the applicant;

(d) set out the name and address of each person whom the
Comptroller is required to consider for the purposes of
subparagraph 183CC (1) (a) (i) or paragraph 183CC (1) (b) or
(e}

(e) set out such particulars of the persons and matters that the
Comptroller is required to consider for the purposes of
subparagraph 183CC (1) (a) (ii) and section 183CD as will
enable him adequately to consider those matters; and

(f) contain such other information as is prescribed.

(2) Where a person makes an application, he shall not propose a
person as his nominee at a place unless, at the time the application is
made, that person is eligible, or intends to take all necessary action to
ensure that, if an agents licence is granted to the applicant, he will be
eligible, to be a nominee of the applicant at that place.

(3) A person shall not be proposed under paragraph (1) (c) unless
he has consented, in writing, to the proposal.
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Reference of application to Committee

183CB. (1) Where the Comptroller receives an application, he
shall refer the application to the Committee for a report relating to the
application and shall not grant, or refuse to grant, an agents licence to
the applicant unless he has received and considered the report.

(2) Where the Comptroller refers an application to the Committee
under subsection (1), the Committee shall investigate the matters that
the Comptroller is required to consider in relation to the application
and, after its investigation, report to the Comptroller on those matters.

Requirements for grant of licence

183CC. (1) Where an application is made, the Comptroller shall
not grant an agents licence if, in his opinion:
(a) where the application is made by a natural person:

(i) the applicant is not a person of integrity;

(ii) the applicant is not qualified to be a customs agent; or

(ili) an employee of the applicant who would participate in
the work of the applicant if he were a customs agent is
not a person of integrity;

(b} where the application is made by a company:

(i) a director of the company who would participate in the
work of the company if it were a customs agent is not a
person of integrity;

(ii) an officer or employee of the company who would
participate in the work of the company if it were a
customs agent is not a person of integrity; or

g (iii) the company is not a fit and proper company to hold
an agents licence; or -
(c) where the application is made by a partnership:

(i) a partner in the partnership is not a person of integrity;
or

(if) an employee of the partnership who would participate
in the work of the partnership if it were a customs
agent is not a person of integrity.

(2) For the purposes of subsection (1), an applicant shall be taken

to be qualified to be a customs agent if, and only if:

(a) except where he has been exempted under subsection (3), he
has completed a course of study or instruction approved under
subsection {5); and

(b) he has acquired experience that, in the opinion of the Comp-
troller, fits him to be a customs agent.
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(3) The Comptroller may, by writing signed by him, exempt an
applicant from the requirements of paragraph (2) (a) where, having
regard to the experience or training of the applicant, he considers that
it is appropriate to do so.

(4) The Comptroller shall, in determining whether a person is a
person of integrity for the purposes of subsection (1), have regard to:

(a) any conviction of the person for a prescribed offence commit-
ted within the 10 years immediately preceding the making of
the application; ‘

(b) whether the person is an undischarged bankrupt;

(c) any misleading statement made in the application by or in
relation to the person; and

(d) where any statement by the person in the application was
false—whether the person knew that the statement was false.

(4A) The Comptroller shall, in determining whether a company is
a fit and proper company to hold an agents licence for the purposes of
subparagraph (1) (b) (iii), have regard to:

(a) any conviction of the company for an offence against this Act
committed within the 10 years immediately preceding the
making of the application and at a time when a person who is
a director, officer or shareholder of the company was a direc-
tor, officer or shareholder of the company;

(b) any conviction of the company for an offence under a law of
the Commonwealth, of a State or of a Territory that is punish-
able by a fine of $5,000 or more, being an offence committed
witllin the 10 years immediately preceding the making of the
application and at a time when a person who is a director,
officer or shareholder of the company was a director, officer
or shareholder of the company;

(c) whether a receiver of the property, or part of the property, of
the company has been appointed;

(ca) whether the company is under administration within the mean-
ing of the Corporations Law;

{(cb) whether the company has executed under Part 5.3A of that
Law a deed of company arrangement that has not yet termi-
nated;

(d) whether the company has been placed under official manage-
ment; and

(e) whether the company is being wound up.
(5) The Comptroller may, after obtaining and considering the

advice of the Committee, approve, in writing, a course or courses of
study or instruction that fits or fit him to be a customs agent.
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Eligibility to be nominee
183CD. (1) Subject to this section, a person is eligible to be the
nominee of a customs agent if, and only if:
(a) he is a natural person;
(b) heis a customs agent; .-
(c) he does not act as a customs agent in his own right;
(d) where the first-mentioned customs agent is a company—he is a
director or an employee of the company;
(e) where the first-mentioned customs agent is a partnership—he
is a member or an employee of the partnership;
(f) he is not the nominee of another customs agent;

(g) he is not authorized to be an agent in accordance with sub-
section 181 (1);

(h) he is a customs agent at a place at which the first-mentioned
customs agent is an agent; and

(i) he is not a customs agent at any other place,

(2) A person is not ineligible to be the nominee of 2 or more
corporate customs agents, being companies, at a place or places by
reason of paragraph (1) (f) or (j) if:

(a) he is a director of each of those companies; and

(b) each of those companies has a nominee at the place, or each
place, at which it is a customs agent.

(3) A person is not ineligible to be the nominee of 2 or more
corporate customs agents, being partnerships, at a place or places by
reason of paragraph (1) (f) or (j} if:

(a) he is a member of each of those partnerships; and

(b) each of those partnerships has, at the place, or each place, at

which it is a customs agent, a nominee who is not a partner in
it.

(4) A person is not ineligible to be the nominee of a customs agent
by reason only of paragraph (1) (j) if:

(a) all the places at which he is a customs agent are places at

which the first-mentioned customs agent is an agent; and

(b) the Comptroller is satisfied that he could attend to the duties

of the nominee at all those places in a satisfactory manner,
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Original endorsement on licence

183CE. (1) Where the Comptroller grants an agents licence, he

shall:

(a) endorse on the licence the name of the place or of each place
at which the holder of the licence may act as a customs agent;
and

(b) endorse on the licence the name of each customs agent who is
a nominee of the licensee and opposite to each such name the
name of the place or of each place at which he acts as a
customs agent.

(2) The Comptroller shall not, in pursﬂance of subsection (1),
endorse a licence so as to show a person as a nominee of a customs
agent at a place if that person is not e11g1ble to be a nominee of that
customs agent at that place. -

Variation of licences

183CF. (1) Subject to subsection (3), the Comptroller may, upon
application in writing by a customs agent and the production of his
agents licence, vary the endorsements on the licence so that a place is
specified, or ceases to be specified, in the licence as a place at which
the holder of the licence may act as a customs agent.

(2) Subject to subsection (3), the Comptroller may, upon applica-
tion in writing by a customs agent and the production of its agents
licence, vary the endorsements on the licence so that a person is
specified, or ceases to be specified, in the licence as a nominee of the
customs agent. '

(3) The Comptroller shall not vary the endorsements on a licence
so that the licence ceases to comply with subsection 183C (2).

(4) A person shall not be endorsed under subsection (2) as a
nominee of a customs agent unless he has consented, in writing, to the
endorsement. : :

Licence granted subject to conditions

183CG. (1) An agents licence is subject to the condition that if:
(a) the holder of the licence is convicted of a prescribed offence;

(b) in the case of a licence held by a natural person—the holder
of the licence becomes bankrupt; or

(¢) in the case of a licence held by a company:

(i) a receiver of the property, or part. of the property, of
the company is appointed; or
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(ii) an administrator of the company is appointed under
section 436A, 436B or 436C of the Corporations Law;
or

(iii) the company executes a deed of company arrangement
under Part 5.3A of that Law; or

(iv) the company begins to be wound up;

the holder of the licence shall, within 30 days after the occurrence of
the conviction, bankruptcy or event referred to in paragraph (c), as the
case requires, give the Comptroller particulars in writing of the convie-
tion, bankruptcy or event referred to in paragraph (c), as the case
requires. :

(2) An agents licence held by a natural person is subject to the
condition that the holder of the licence shall not act as a customs
agent in his own right at any timé at which he is a nominee of a
customs agent.

(3) An agents licence held by a customs agent is subject to the

condition that if:

(a) a person not described in the application for the licence as
participating in the work of the customs agent commences so
to participate;

(b) a nominee of the customs agent dies or ceases to act as
nominee of the customs agent;

(c) a person who participates in the work of the customs agent is
convicted of a prescribed offence or becomes bankrupt; or

(d) in the case of a licence held by a partnership:

(i) a member of the partnership is convicted of a pre-
scribed offence or becomes bankrupt; or

(i) there is a change in the membership of the partnership;

the holder of the licence shall, within 30 days after the occurrence of
the event, change, conviction or bankruptcy, as the case requires, give
the Comptroller particulars in writing of that event, change, conviction
or bankruptcy, as the case requires.

(4) An agents licence held by a customs agent is subject to the
condition that the agent shall do all things necessary to ensure that:
(a) all persons who participate in the work of the customs agent
are persons of integrity; and
(b) in the case of a licence held by a partnership—all members of
the partnership are persons of integrity.

(5) An agents licence is subject to such other conditions (if any) as
are prescribed.
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(6) An agents licence is subject to such other conditions (if any) as
are specified in the.licence, being conditions considered by the Comp-
troller to be necessary or desirable for the protection of the revenue or
for the purpose of ensuring compliance with the Customs Acts.

(7) The Comptroller may, upon application in writing by a
customs agent and the production of the licence held by the customs
agent, vary the conditions specified in the licence by making an
alteration to, or an endorsement on, the licence.

(8) Where a customs agent fails to comply with a condition of his
licence the Comptroller may, by notice in writing served on him,
require him to comply with that condition within the time specified in
the notice.

Duration of licence

183CH. (1) An agents licence:

(a) comes into force on a date specified in the licence or, if no
date is so specified, the date on which it is granted; and

(b) subject to this Part, remains in force until 31 December next
following the grant of the licence but may be renewed in
accordance with section 183CJ.

(2) A licence. granted to 4 natural person ceases to have effect on
the death of that person.

Renewal of licence

183CJ. (1) Where a customs agent, within 2 months before the
date on which his or her agents licence is due to expire, applies in
writing to the Comptroller, or to a Collector of Customs for a State or
Territory, for the renewal of the licence:

(a) if the application is made to the Comptroller—the Comptroller
or the Collector to whom the Comptroller refers the applica-
tion; or

(b) if the application is rhade to a Collector—the Comptroller or
that Collector;

shall, by writing, renew the licence unless:
(c) the Comptroller has given an order under paragraph 183CS (1)
(d) in relation to the licence; or

(d) the customs agent is, because of sectlon 183CK, not entitled to
hold an agents l1cence

(2) A renewal of a licence shall not take effect if, on or before the
date on which the licence would, apart from the renewal, expire, the
licence is revoked,
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(3) Where the licence held by a customs agent has been sus-
pended, subsection (1) applies as if the licence had not been sus-
pended, but the renewal of the licence does not have any force or
effect until the licence ceases to be suspended.

(4) Where the Comptroller renews a licence under subsection (1),
he may, in accordance with subsection 183CG (6), specify conditions
different from those specified in the original licence.

(5) Subject to this Part, a licence that has been renewed continues
in force for 12 months after the renewal but may be further renewed.

Security

183CK. (1) The Comptroller may, by notice in writing served on a
person making an application for an agents licence or a person who
holds'an agents licence, require that person to give, within the time
specified in the notice, security in an amount determined by the
Comptroller, not being an amount exceeding the amount prescribed in
respect of the prescribed class of applicants or customs agents to which
the person belongs, by bond, guarantee or cash deposit, or by any or
all of those methods, for compliance by him with the Customs Acts,
for compliance with the conditions or requirements to which the
importation or exportation of goods is subject and generally for the
protection of the revenue and that person is not entitled to be granted
or to hold an agents licence, as the case may be, unléss he gives
security accordingly. ' -

(2) Where the amount of the security in force in respect of a
customs agent is less than the amount prescribed in respect of the
prescribed class of customs agents to which the customs agent belongs,
the Comptroller may, by notice in writing to- the customs agent,
require the customs agent to give, within such period as is specified in
the notice, a fresh security in lieu of the security in force under
subsection (1) in an amount specified in the notice, being an amount
not exceeding the amount so prescribed, and, if the customs agent fails
to comply with the notice, the customs agenf shall not be entitled to
hold an agents licence,

(3) Where, by virtue of subsection (1), an applicant for an agents
licence is not entitled to be granted the licence, the Comptrolier may
refuse to grant the licence to the applicant,

(4) Where, by virtue of subsection (1) or (2), a customs agent is
not -entitled to hold an agents licence, the Comptroller may cancel the
agents licence held by the customs agent.

(5) Regulations made for the purposes of this section may pre-
scribe different amounts in respect of different classes of applicants or
customs agents and, without limiting the generality of the foregoing,
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may prescribe different amounts in respect of applicants who are
natural persons and applicants that are partnerships or companies and
in respect of customs agents who are natural persons and corporate
customs agents.

Fees

183CL. (1) Such fees (if any) as are prescribed are payable in
respect of agents licences.

(2) Regulations made for the purposes of this section may pre-

seribe:

(a) different fees in respect of different classes of customs agents
and, without limiting the generality of the foregoing, may
prescribe different fees in respect of customs agents who are
natural persons and corporate customs agents; and

(b) the time within which fees payable under this section are to be
paid.

(3) Fees prescribed under subsection (1) may include an amount

calculated with regard to the cost of the establishment, administration
and operation of the Committee.

Nominees

~ 183CM. For the purposes of this Part, a person shall be taken to
be a nominee of a customs agent from the time when the name of the
nominee is endorsed, in pursuance of paragraph 183CE (1) (b) or of
section 183CF, on the licence of the customs agent until the nominee
dies or until the Comptroller deletes the name of the nominee from
that licence under section 183CP, whichever occurs first,

Removal of nominee

183CN. (1) The Comptroller shall delete the name of a nominee
of a customs agent from the agents licence of that customs agent if:

(a) the nominee dies;

(b) the nominee ceases to hold an agents licence;

(c) the nominee ceases to act as nominee of the customs agent;

(d) the nominee requests the Comptroller, in writing, to delete his
name from the licence; or
(e¢) the name of the nominee is found to have been endorsed on

the licence in circumstances where the endorsement should
not have been made,
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(2) Where the deletion of the name of a nominee from a licence of
a customs agent is required under subsection (1), the customs agent
shall forthwith deliver the licence to the Comptroller for the purpose
of having the deletion effected.

Notice to nominate new nominee

183CP. If the agents licence of a customs agent ceases to comply
with subsection 183C (2), the Comptroller may, by notice in writing
served on the customs agent, require the customs agent to apply within
such period as is specified in the notice, for such variation of the
endorsements on the licence as would result in the licence complying
with that subsection,

Division 4—Suspension, revocation and non-renewal of licences

Investigation of matters relating to an agents licence

183CQ. (1) The Comptroller may give notice in accordance with
this-section to a customs agent if he has reasonable grounds to believe
that: :

(a) the customs agent has been convicted of a prescribed offence;

(b} the customs agent, being a natural person, is an undischarged
bankrupt;

(c) the customs agent, being a company, is in liquidation;

(d) the customs agent has ceased to perform the duties of a
customs agent in a satisfactory and responsible manner;

(e) the customs agent is guilty of conduct that is an abuse of the

- rights and privileges arising from his licence;

(f) the customs agent has not, within 28 days after the day
prescribed for the payment of any fees, paid those fees;

(g) the customs agent made a false or misleading statement in the
application for the licence;

(h) the customs agent has not complied with a condition imposed
on the grant or renewal of the licence and, having been served
with a notice under subsection 183CG (8) in relation to the
non-compliance with that condition, the customs agent has
not, within the time specified in the notice, complied with that
condition; or , '

(j) the customs agent has not, within the time specified in a notice
under section 183CP, complied with that notice;

or it otherwise appears to him to be necessary for the protection of the
revenue or otherwise in the public interest to give the notice.
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(2) Without limiting the generality of paragraph (1) (d), a customs
agent shall be taken, for the purposes of that paragraph, to have ceased
to perform the duties of a customs agent in a satisfactory and responsi-
ble manner if the documents prepared by the customs agent for the
purposes of this Act contain errors that are unreasonable having
regard to the nature or frequency of those errors.

(3) Notice in accordance with this section to a customs agent shall
be in writing and shall be served, either personally or by post, on the
customs agent.

{(4) A notice in accordance with this section to a customs agent

- shall state:

(a) the grounds on which the notice is given,

(b) that the person who gave the notice intends forthwith to refer
to the Committee, for investigation and report to the Comp-
troller, the question whether the Comptroller should take
action in relation to the licence under subsection 183CS (1);

(¢) the powers that the Comptroller may exercise in relation to a
licence under subsection 183CS (1); and

(d) the rights of the customs agent under sections 183J and 1838
to take part in the proceedings before the Committee.

(5) Where the Comptroller, or a Collector of Customs for a State
or Territory, gives notice in accordance with this section to a customs
agent, he shall refer the question whether the Comptrolier should take
action in relation to the licence under subsection 183CS (1) to the
Committee, for investigation and report to the Comptroller.

(6) Where the Comptroller refers a question to the Committee
under subsection (5), he shall give particulars to the Committee of all
the information in his possession that is relevant to the question so
referred.

(7) Where a question is referred to the Committee under sub-
section (5), the Committee shall, as soon as practicable, conduct an
investigation and make a report on the question to the Comptroller,

Interim suspension by Comptroller

183CR. (1) Where the Comptroller gives notice in accordance
with section 183CQ to a customs agent, he may, if he considers it
necessary for the protection of the revenue or otherwise in the public
interest to do so, suspend the licence of the customs agent pending the
investigation and report of the Committee.
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(2) The Comptroller may suspend the agents licence of a customs
agent in pursuance of subsection (1) by:

(a) including in the notice to the customs agent in accordance
with section 183CQ a statement to the effect that the licence is
suspended under that subsection; or

(b) giving further notice in writing to the customs agent to the
effect that the licence is suspended under that subsection.

(3) A suspension of a licence by the Comptroller, or by a
Collector of Customs for a State or Territory, under subsection (1) has
effect until the suspension is revoked by the Comptroller, or by a
Collector of Customs for a State or Territory, or the Comptroller has
dealt with the matter in accordance with section 183CS, whichever first
occurs. :

(4) Where an agents licence is suspended under this section, the
Comptroller may at any time revoke the suspension.

Powers of Comptroller

183CS. (1) Where the Comptroller, after considering a report

under subsection 183CQ (7) in relation to an agents licence, is:

(a) satisfied in relation to the licence as to any of the matters
mentioned in paragraphs (a) to (j) (inclusive) of subsection
183CQ (1); or

(b) satisfied on any other grounds that it is necessary to do so for
the protection of the revenue or for the purpose of ensuring
compliance with the Customs Acts;

he may, by notice to the customs agent:
(c) cancel the licence;

(d) if the licence is about to expire—order that the licence not be
renewed;

(e) reprimand the customs agent;

(f) in a case where the licence is not already suspended —suspend
the licence for a period specified in the notice; or

(g) in a case where the licence is already suspended—further
suspend the licence for a period specified in the notice.

(2) Where the Comptroller, after considering a report under
subsection 183CQ (7) in relation to an agents licence, decides not to
take any further action in the matter, he shall, by notice in writing to
the customs agent, inform the customs agent accordingly, and, if the
licence of the customs agent is suspended, he shall revoke the
suspension.
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(3) A notice under subsection (1) shall:

(a) be in writing; and

(b) be served, either personally or by post, on the holder of the
licence.

(4) The period for which the Comptroller may suspend or further
suspend a licence under subsection (1) may be a period expiring after
the date on which the licence, if not renewed, would expire.

(5) Where the Comptroller orders under paragraph (1) (d) that a
licence not be renewed, he shall notify the appropriate Collector
accordingly.

Effect of suspension

183CT. (1) During a period in which an agents licence held by a
natural person is suspended under this Division:

(a) the person shall not act as a customs agent;
(b) the person shall not act as a nominee of a customs agent; and
(¢} a nominee of the person shall not act as such a nominee.
(2) During a period in which an agents licence held by a corporate
customs agent is suspended under this Division:
(a) the corporate customs agent shall not act as a customs agent;
and

{b} a nominee of the corporate customs agent shall not act as such
a nominee. '

Service of notices

183CU. For the purposes of the application of section 29 of the
Acts Interpretation Act 1901 to the service by post of a notice under
this Division on a person who holds or held an agents licence, such a
notice posted as a letter addressed to that person at the last address of
that person known to the sender shall be deemed to be properly
addressed.

Division 5—National Customs Agents Licensing Advisory Committee

National Customs Agents Licensing Advisory Committee

183D. (1) There is established by this section a Committee by the
name of the National Customs Agents Licensing Advisory Committee.

(2) The functions of the Committee are:

(a) to investigate and report on applications referred to it by the
Comptroller, or a Collector of Customs for a State or Terri-
tory, under section 183CB;
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(b) to investigate and report on questions referred to it by the
Comptroller, or a Collector of Customs for a State or Terri-
tory, under section 183CQ;

(¢) to advise the Comptroller in relation to the approval of
courses of study under section 183CC; and

(d) where the Comptroller requests the Committee to advise him
on the standards that customs agents should meet in the
performance of their duties and obligations as customs
agents—to advise the Comptroller accordingly.

Constitution of Committee

183DA. (1) The Committee shall consist of the following
members:

(a) the Chairman;

(b) a member to represent customs agents;

(¢} a member to represent the Commonwealth,

(2) The Chairman shall be a person who:

{a) is or has been a Stipendiary, Police, Special or Resident
Magistrate of a State or Territory; or

(b) in the opinion of the Comptroller, possesses special knowledge
or skill in relation to matters that the Committee is to advise
or report on.

(3) A member referred to in paragraph (1) (a) or (b) shall be
appointed by the Comptroller for a period not exceeding 2 years but is
eligible for re-appointment,

(4) The member referred to in paragraph (1) (b) shall be ap-
pointed on the nomination of an organization that, in the opinion of
the Comptroller, represents customs agents.

(5) The member referred to in paragraph (1) (¢) shall be the
person for the time being holding, or performing the duties of, the
office in the Department that the Comptroller specifies, in writing
signed by him, to be the office for the purposes of this subsection.

(6) The appointment of a member is not invalidated, and shall not
be called in question, by reason of a deficiency or irregularity in, or in
connection with, his nomination or appointment.

Remuneration and allowances

183DB. (1) A member referred to in paragraph 183DA (1) (a) or
(b) shall be paid such remuneration as is determined by the Remu-
neration Tribunal, but if no determination of that remuneration by the
Tribunal is in operation, he shall be paid such remuneration as is
prescribed.
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(2) A member referred to in paragraph 183DA (1) (a) or (b) shall
be paid such allowances as are prescribed.

(3) This section has effect subject to the Remuneration Tribunals
Act 1973,

Acting Chairman

183DC. (1) Subject to subsection (2), the Comptroller may
appoint a person to act as Chairman:
(a) during a vacancy in the office of Chairman; or
(b} during any period, or during all periods, when the Chairman is
absent from duty or from Australia or is for any other reason,
unable to perform the functions of his office. .

(2) A person shall not be appointed to act as Chairman unless he
is qualified, in accordance with subsection 183DA (2), to be appointed
as Chairman.

3 A pe_rsdn appointed to act as Chairman shall be paid such fees,
aliowances and expenses as the Comptroller determines.

Deputy member

183DD. (1) The Comptroller may appoint a person, on the
nomination of an organization referred to in subsection 183DA (4), to
be the deputy of the member referred to in paragraph 183DA (1) (b)
during the pleasure of the Comptrolier and the person so appointed
shall, in the event of the absence of the member from a meeting of the
Committee, be entitled to attend that meeting and, when so attendmg,
shall be deemed to be a member of the Committee.

(2) Where the Comptroller specifies an office in the Department
for the purposes of this subsection, the person for the time being
holding, or performing the duties of, that office shall be the deputy of
the member referred to in paragraph 183DA (1) (c) and that person
shall, in the event of the absence of that member from a meeting of
the Committee, be entitled to attend that meeting and, when so
attending shall be deemed to be a member of the Committee. -

(3) A deputy of the member referred to in paragraph 183DA (1)
(b) shall be paid such fees, allowances and expenses as the Comptrol-
ler determines.

Procedure of Committees

183E. The regulations may make provision for and in relation to
the procedure of the Committee,
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Evidence

183F. The Committee is not bound by legal rules of evidence but
may inform itself on a matter referred to it under this Part in such
manner as it thinks fit,

Proceedings in private
183G. The proceedings of the Committee shall be held in private.

Determination of questions before a Committee

183H. All questions before the Committee shall be decided
according to the opinion of the majority of its members.

Customs agent affected by investigations to be given notice

183]. (1) Where an application is referred to the Committee
under section 183CB or a.question is referred to the Committee under
section 183CQ, the Chairman of the Committee shall cause a notice in
writing of the reference of the application or question to the Commit-
tee, and of the time and place at which the Committee intends to hold
an inquiry into the application or question, to be served on the person
making the application or holding the licence to which the question
relates, as the case may be at least ten days before the date of the
inquiry.

2) Sub]ect to subsectmn (3) the' Committee shall afford the
person on whom a notice has been served in pursuance of 'subsection
(1) an opportunity of examining witnesses, of giving evidence and
calling witnesses on his behalf and of addressmg the Committee.

(3) Where the person on whom notice has been served in pursu-
ance of subsection (1) fails to attend at the time and place specified in
the notice, the Committee may, unless it is satisfied that the person is
prevented by illness or other unavoidable cause from so attending,
proceed to hold the inquiry in his absence,

(4) Where an application is referred to the Committee under
section 183CB or a question is referred to the Committee under
section 183CQ, the Chairman of the Committee. may cause a notice in
writing of the reference of the application or question to the Commit-
tee, and of the time and place at which the Committee intends to hold
an inquiry into the application or question, to be served on such other
persons who, in the opinion of the Chairman, bave a special interest
in, or are specrally affected by, the i 1nqu1ry
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Summoning of witnesses

183K. (1) The Chairman of the Committee may, by writing under
his hand, summon a person to attend before the Committee at a time
and place specified in the summons and then and there to give
evidence and to produce any books, documents and writings in his
custody or control which he is required by the summons to produce.

(2) A person who has been summoned to attend before the
Committee as a witness shall appear and report himself from day to
day, unless excused by the Committee.

(3) The Committee may inspect books, documents or writings
before it, and may retain them for such reasonable period as it thinks
fit, and may make copies of such portions of them as are relevant to
the inquiry.

Service of notices and summonses

183L. A notice or summons under this Part shall be served by
delivering it personally to the person to be served or by sending it by
prepaid registered letter addressed to him at his last known place of
abode or business or by leaving it:

(a) at his last known place of abode with some person apparently
an inmate of that place and apparently not less than 16 years
of age; or

(b) at his last known place of business with some person appar-
ently'employed at that place and apparently not less than 16
years of age.

Committee may examine upon oath or affirmation

183N. (1) The Committee may examine on oath a person appear-
ing as a witness before the Committee, whether the witness has been
summoned or appears without being summoned, and for that purpose
a member of the Committee may administer an oath to a witness,

(2) Where a witness conscientiously objects to take an oath, he
may make an affirmation that he conscientiously objects to take an
oath and that he will state the truth, the whole truth and nothing but
the truth to all questions that are asked him.

(3) An affirmation so made is of the same force and effect, and
entails the same liabilities, as an oath.
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Offences by witness

183P. A person summoned to attend before the Committee as a

witness shall not:

(a) without reasonable cause fail to attend, after payment or
tender to him of a reasonable sum for his expenses of atten-
dance;

(b) refuse to be sworn or to make an affirmation as a witness, or
to answer any question when required to do so by a member
of the Committee; or

(¢) without reasonable cause, refuse or fail to produce a book or
document which he was required by the summons to produce.

Penalty: $1,000.

Statements by witness

183Q. A person is not excused from answering a question or

producing a book or document when required to do so under section

183P on the ground that the answer to the question, or the production

of the book or document, might tend to incriminate him or make him

liable ' to a penalty, but his answer to any such question is not

admissible in evidence against him in proceedings other than proceed-
ings for: - :

(a) an offence against paragraph 183P (b) or (¢); or

" (b) an offence in connection with the making by him of a state-

ment in an examination before the Committee under section

183N.

Witness fees

183R. (1) A person who attends in obedience to a summons to
attend as a witness before the Committee is entitled to be paid witness
fees and travelling allowance according to the scale of fees and allow-
ances payable to witnesses in the Supreme Court of the State or
Territory in which he is required to attend or, in special circum-
stances, such fees and allowances as the Chairman of the Committee
directs (less any amount previously paid to him for his expenses of
attendance).

(2) The fees and allowances are payable:

(a) in the case of a witness summoned at the request of the
customs agent to whom the inquiry relates—by that customs
agent; and

(b) in any other case—by the Commonwealth.,
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Representation by counsel etc.

183S. (1) In an inquiry before the Comumittee, the customs agent
to whom the inquiry relates and the Comptroller are each entitled to
be represented by a barrister or solicitor or, with the approval of the
Committee, by some other person.

(2) A barrister, solicitor or other person appearing before the
Committee may examine or cross-examine witnesses and address the
Committee.

Protection of members

183T. (1) An action or proceeding, civil or criminal, does not lie
against a member of the Committee for or in respect of an act or thing
done, or report made, in good faith by the member of the Committee
in his capacity as a member.

(2) An act or thing shall be deemed to have been done in good
faith if the member or Committee by whom the act or thing was done
was not actuated by ill-will to the person affected or by any other
improper motive.

Protection of barristers, witnesses etc.

183U. (1) A barrister, solicitor or other person appearing before
the Committee has the same protection and immunity as a barrister
has in appearing for a party in proceedings in the High Court.

(2) A witness summoned to attend or appearing before the
Committee has the same protection as a witness in proceedings in the
High Court,

PART XII-OFFICERS
Division 1 —Powers of Officers

Power to pursue ships and aircraft

184. (1) Where the master of a ship refuses or fails to comply with
a request under subsection 59 (1) or (2) to permit the ship to be
boarded, the person in command of any ship in the service of the
Commonwealth on which the prescribed ensign of the ship is flying or
of any aircraft in the service of the Commonwealth on which the
prescribed ensign or prescribed insignia of the aircraft is or are
displayed may use his ship or aircraft to chase, and, after firing a gun
as a signal, fire at or into, the first-mentioned ship in order to compel
it to be brought to for boarding.
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(2) Where the pilot of an aircraft refuses or fails to comply with a
request under subsection 59 (4) to land the aircraft for boarding, the
person in command of any aircraft in the service of the Common-
wealth on which the prescribed ensign or prescribed insignia of the
aircraft is or are displayed may use his aircraft to chase, and, after
firing a gun as a signal, fire at or into, the first-mentioned aircraft in
order to compel it to be landed for boarding.

Search etc. of ships and aircraft near Australia

185. (1) This section applies in relation to, and oaly in relation to,
a ship the master of which has been requested to permit the ship to be
boarded pursuant to subsection 59 (1) or (2) or an aircraft that has
been landed for boarding following a request under subsection 59 (4).

(2) An officer may:

(a) board and search the ship or aircraft;

. (b) search any goods found on the ship or aircraft;

(¢) require all persons found on the ship or aircraft to answer
questions, and produce any documents in their possession, in
relation to:

(i) the ship or aircraft, its voyage or flight and its cargo,
stores, crew and passengers; or

(ii) the presence of those persons on the ship or aircraft;
and

(d) arrest without warrant any person found on the ship or aircraft
who he believes on reasonable grounds has committed, is
committing or attempting to commit, or is otherwise concerned
in the commission of, an offence against this Act.

(3) If an officer suspects on reasonable grounds that the ship or
aircraft has been, is being, or is about to be, used or otherwise
involved in the commission or attempted commission of an offence
against this Act, he may detain it and bring it, or cause it to be
brought, to such port or airport as he thinks fit.

(4) A person shall not, without reasonable excuse, refuse or fail to
comply with a requirement made by an officer under this section.

Penalty: $1,000.

(5) In this section, “officer” includes any person who is in
command, or a member of the crew, of the ship or aircraft from which
the relevant request under section 59 was made or of any ship or
aircraft that was used under section 184 to chase the ship or aircraft in
relation to which this section applies.



232
s. 186

(6)
(a)

(b)
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In this section:

a reference to a person found on the ship or aircraft includes a
reference to a person suspected on reasonable grounds by an
officer of having landed from or left the ship or aircraft; and

a reference to goods found on the ship or aircraft includes a
reference to goods suspected on reasonable grounds by an
officer of having been removed from the ship or aircraft.

Examine all goods

186. Any officer may open packages and examine weigh mark and
seal any goods subject to the control of the Customs, and the expense
of the examination including the cost of removal to the place of
examination shall be borne by the owner. '

Power to board and search
187. An officer may:

(a)
(b)

(c)

(d)

(e)

()
(2)

board any ship or aircraft;
board any Australian resources installation:
(i) that is subject to the control of the Customs;
(ii) at which there is a ship or aircraft that has come to the
installation from a place outside Australia; or
(ili) on which an officer has reasonable grounds to believe
there are goods that are subject to the control of the
Customs; )
board a resources installation (other than an Australian
resources installation) in respect of which permission under
section SA has been granted; -
board any Australian sea installation:
(i) that is subject to the control of Customs;
(ii) at which there is a ship or aircraft that has come to the
installation from parts beyond the seas; or
(iii) on which an officer has reasonable grounds to believe
there are goods that are subject to the control of the
Customs; :
board ‘a sea installation {other than an Australian sea installa-
tion) in respect of which permission under section 5B has been
granted;

search any ship or aircraft or an installation of the kind
referred to in paragraph (b}, (c), (d) or (e); or

secure any goods on any ship or aircraft or on any installation
of the kind referred to in paragraph (b), (c), (d) or (e).
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Boarding

188. The power of an officer to board shall extend to staying on
board any ship, aircraft or installation and the Collector may station
an officer on board any ship, aircraft or installation, and the master or
pilot shall provide sleeping accommodation in the cabin and suitable
and sufficient food for such officer.

Penalty: $500.

Searching

189. The power of an officer to search shall extend to every part of
any ship, aircraft or installation, and shall authorize the opening of any
package, locker, or place and the examination of all goods.

Securing goods

190. The power of an officer to secure any goods shall extend to
fastening down hatchways and other openings into the hold and
locking up, sealing, marking or otherwise securing any goods.

Seals ete. not to be broken

191. No fastening, lock, mark, or seal placed by an officer upon
any goods or upon any door hatchway opening or place upon any ship,
aircraft or installation shall be opened, altered, broken or erased,
except by authority, whilst the goods upon which the fastening, lock,
mark, or seal is placed or which are intended to be secured thereby
shall remain subject to the control of the Customs.

Penalty: $5,000.

Seals etc. on ship or aircraft in port bound to another port within
Commonwealth

192, No fastening, lock, mark, or seal placed by an officer upon
any goods or upon any door, hatchway, opening, or place for the
purpose of securing any stores upon any ship or aircraft which has
arrived in any port or airport from parts beyond the seas and which is
bound to any other port or airport within the Commonwealth shall be
opened, altered, broken, or erased except by authority; and if any ship
or aircraft enters any port or airport with any such fastening, lock,
mark, or seal opened, altered, broken, or erased contrary to this
section, the master or pilot shall be guilty of an offence against this
Act.

Penalty: $5,000.
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Officers may patrol coasts etc.

193. Any officer and any person in his aid when on duty may
patrol upon and pass freely along and over any part of the coast or any
railway or the shores, banks, or beaches of any port bay harbour lake
Or river.

Ships on service may be moored in any place

194. The officer in charge for the time being of any ship employed
in the service of the Customs may haul any such ship upon any part of
the coast or the shores banks or beaches of any port bay harbour lake
or river and may moor any such ship thereon and continue such ship
50 moored as aforesaid for such time as he shall deem necessary.

Power to question passengers efc,

195. (1) An officer of Customs may question:

(a) any person who is on board a ship or an aircraft or an
installation of the kind referred. to in paragraph 187 (b}, {c),
(d) or (e);

(b) any person who has, or who the officer has reason to believe
has, got off a ship or out of an aircraft; or

(c) any person who the officer has reason to believe is about to
board a ship or an aircraft;

as to whether that person or any child or other person accompanying
him has on his person, in his baggage or otherwise with him any:

(d) dutiable goods;
(e} excisable goods; or
(f) prohibited goods.

(2) A person shall answer questlons put to hnn in pursuance of
subsection (1).

Penalty: $1,000.

Power to question persons claiming packages

196C. (1) Before an officer of Customs decides whether or not to
authorise the delivery into home consumption of goods referred to in
subsection 71 (1), the officer may:

(a) request the person to state his full name and residential
address;

(b) ask the person whether he is the owner of the goods;

(c) where the person states that he is not the owner of the goods,
request the person to state the full name and residential
address of the owner of the goods; and
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(d) request the person to produce evidence of the correctness of
the information given by him in compliance with a request
made of him in pursuance of paragraph (a) or (c).

(2) A person shall not, without reasonable excuse, refuse or fail to
comply with a request made of him, or to answer a question put to
him, in pursuance of subsection (1).

Penalty: $1,000.

~ (3) Where a person refuses or fails to comply w1th a request made
of him, or to answer 4 question put to him, by an officer of Customs in
pursuance of subsection (1), the officer may:
(a) detain the person for the purposes of estabhshmg his identity;
or
(b) if the officer believes on reasonable grounds that there is no
reasonable excuse for the person refusing or failing to so
comply, detain the person and take him, without undue delay,
before a magistrate to be charged with an offence against
subsection (2).

(4) In this section, “owner”, in relation to goods, means a person
who has an interest in the goods.

Power to stop and search vehicles

197. (1) A Customs officer may request the driver of:

(a) any carriage in a Customs place; or

(b) any carriage carrying goods that are subject to Customs control
within the meaning of section 30; or

(¢) any carriage that a Customs officer reasonably believes to be

carrying goods that are subject to Customs control within the
meaning of section 30;

either to permit the carriage to be searched or both to stop the
carriage and to permit it to be searched.

(2) A driver of whom a request is made under subsection (1) must
not, without reasonable excuse, refuse or fail to comply with the
request.

Penalty: $1,000.

3) A Customs ofhcer may request the driver of a carrlage to
permit the carriage to be searched, or both to stop the carriage and
permit it to be searched, otherwise than in the circumstances referred
to in subsection (1), only if the officer has reasonable grounds to
suspect:

(a) that the carriage has been used, or is being used, in the

commission of an offence against this Act; and
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(b) that the search of the carriage is necessary to prevent a thing
in the carriage from being concealed, lost or destroyed; and

(c) that the power to search the carriage needs to exercised
without a warrant because the circumstances of the case are
serious and urgent, '

(4) In chis section, “Customs place” means:

(a) a port, airport or wharf that is appointed, and the limits of
which are fixed, under section 15; or

(b) a boarding station that is appointed under section 15; or

(c) a place that is appointed under paragraph 17 (b); or

(d) a place described in a licence for warehousing goods that is
granted under subsection 79 (1).

Power to stop and search carriages carrying petrol etc.

197A. (1) The powers conferred by this section are conferred, and
shall only be exercised, for the purpose of enabling officers of Customs
to ascertain whether a carriage is carrying petrol or any other petro-
leum oil in respect of which any duty of Customs or duty of Excise is
payable.

(2) An officer of Customs may request the driver of any carriage
that he has reasonable cause to suspect is carrying petrol or any other
petroleum oil to stop the carriage,

(3) The driver of a carriage that is, or is so constructed as to be
capable of, carrying petrol or any other petroleum oil shall, when
requested by an officer of Customs, stop the carriage.

(4) An officer of Customs may search any carriage that he has
reasonable cause to suspect is carrying petrol or any other petroleum
oil and inspect any documents in the possession of the driver relating
to the goods being carried in the carriage.

(5) The driver of a carriage that is, or is so constructed as to be
capable of, carrying petrol or any other petroleum oil shall, when
requested by an officer of Customs, permit the officer to search the
carriage and inspect any documents in the possession of the driver
relating to the goods being carried in the carriage.

Penalty: $1,000.

Writs of Assistance

198. The Supreme Court of any State or Territory having jurisdic-
tion in the State or Territory where the application is made may grant
a Writ of Assistance in the form of Schedule III hereto upon applica-
tion made to him for that purpose by a Minister of State for the
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Commonwealth or by the Comptroller or the Collector of Customs for
a State or Territory, and such writ unless superséded shall be in force
so long as any person named therein remains an officer of Customs
whether in the same capacity or not.

Customs Warrants

199, (1) The Comptroller, or the Collector of Customs for a State
or Territory, may issue to any officer of Customs or officer of police a
Customs Warrant, in accordance with the form in Schedule IV,
marked with a Customs Stamp.

(2) A Customs Warrant issued under the last preceding subsection
remains in force until the expiration of the period specified in the
Warrant or until the Warrant is revoked, whichever first occuts.

(3) A Customs Warrant issued by a Collector of Customs for a
State has force only in the State and a Customs Warrant issued by the
Collector of Customs for the Northern Territory has force only in the
Northern Territory.

Power to search

200. Any officer having with him a Writ of Assistance or a
Customs Warrant in the form of Schedule IV hereto, or any officer of
police having with him any such Warrant, may at any time in the day
or night enter into and search any house premises or place and may
break open the same and search any chests trunks or packages in
which goods may be or are supposed to be.

Power to take assistants

201. Any officer acting under a Writ of Assistance or Customs
Warrant in the form of Schedule IV hereto may take with him and
have the assistance of any police ofﬁcer and such assistants as he may
think necessary.

Power to call for aid

202. Any person lawfully making any seizure under any Customs
Act may call upon any person present in the King’s name to asmst
him, and such assistance shall be rendered accordingly.

Penalty: $1,000.
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Power to seize goods

203. (1) In this section, “authorized person” means:
(a) a member of the Defence Force;

(b) an officer of Customs; or

(c) an officer of police.

(2) An authorized person may seize any forfeited goods or any
goods that he believes on reasonable grounds are forfeited goods.

(3) Without limiting the generality of subsection (2), the power to
seize goods under that subsection may be exercised at sea or in any
other waters.

Seizure of protected objects

203A. (1) In this section:
“inspector” has the same meaning as in the Act;
“Minister” means the Minister administering the Act;

“the Act” means the Protection of Movable Cultural Heritage Act
1986.

(2) Where:

(a) the Minister is of the opinion that a particular object may

. become forfeited by virtue of section 9 of the Act; or

(b) a foreign country has requested the return of a particular
object exported from that country and the Minister is of the
opinion that the object may become liable to forfeiture by
virtue of section 14 of the Act;

the Minister may issue a notice in writing to the Comptroller to that
effect,

(3) An officer may seize a protected object or any object that the
officer believes on reasonable grounds is a protected object, being an
object that is subject to the control of the Customs.

(4) Where an officer seizes an object under subsection (3), the
officer shall forthwith deliver the object into the custody of an
inspector.

Seized goods to be secured

204. (1) In this section, “approved place”, in relation to goods,
means a place approved by a Collector as a place for the storage of a
class or kind of goods in which those goods are included.
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(2) Where an officer of Customs seizes any goods other than
narcotic-related goods under section 203, he shall take those goods to
an approved place.

(3) Where a person other than an officer of Customs seizes any
goods other than narcotic-related goods under section 203, he shall
forthwith deliver the goods into the custody of an officer of Customs.

(4) Where a person other than a member of the Australian
Federal Police seizes any narcotic-related goods under section 203, he
shall forthwith deliver the goods into the custody of a member of the
Australian Federal Police.

(5) Where goods are delivered to an officer of Customs in
accordance with subsection (3), the officer shall:

(a) except where paragraph (b) applies—deliver the goods to an
approved place; or

- {(b) where the goods are delivered to him at an approved place,
leave the goods at that place.

Seized goods

205. (1) In this section:
“appropriate person” means:
(a) in relation to goods other than narcotic-related goods:
(i) the Comptroller;
(ii) a Collector of Customs for a State or Territory; or
(iii) a principal officer of Customs; and
(b) in relation to narcotic-related goods:
(iv) the Commissioner of Police; or
(v) a Deputy Commissioner of Police;
“responsible person” means:

(a) in relation to goods other than narcotic-related goods—the
officer of Customs who seized the goods or to whom the goods
were delivered under subsection 204 (3); or

(b) in relation to narcotic-related goods—the member of the Aus-
tralian Federal Police who seized the goods or to whom the
goods were delivered under subsection 204 (4).

(2) Subject to this section, where goods are seized under section
203, the responsible person shall, as soon as is practicable, serve on the
owner of the goods or the person who had possession, custody or
control of the goods immediately before they were seized, either
personally or by post, a notice in writing:

(a) identifying the goods;
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(b) stating that the goods have been seized under section 203 and
specifying the reason for the seizure;

(c) setting out the terms of the provisions of subsection (6); and

(d) specifying, and setting out the address of, am appropriate
person and stating that any notice under subsection (6) is to be
given to that person.

(3) If a notice under subsection (2) in respect of a ship or aircraft
cannot conveniently be served in a manner required by that sub-
section, that notice may be served by being affixed to a prominent part
of the ship or aircraft.

(4) A responsible person is not required to serve a notice under
subsection (2) in relation to goods if, after making such inquiries as he
thinks appropriate, he does not have sufficient information to enable
him to serve the notice.

(5) Where:

(a) a notice under subsection (2) has not been served in respect of
goods seized under section 203; and

(b) within 30 days after the day on which the goods were seized, a
person who claims to be a person entitled to be served with
that notice gives an appropriate person sufficient information,
in writing, to enable that notice to be served;

that appropriate person shall forthwith convey that information to the
responsible person.

(6) Where a notice under subsection (2)'is served in respect of
goods seized under section 203, the goods shall be deemed to be
condemned as forfeited to the Crown unless, within 30 days after the
day on which the notice was served, the owner of the goods or the
person who had possession, custody or comtrol of the goods imme-
diately before they were seized gives notice, in writing, to the appro-
priate person specified in the notice under subsection (2) stating that
he claims the goods,

(7) Where, within 30 days after the day on which goods were
seized under section 203;
(a) a notice has not been served in respect of the goods by virtue
of subsection (4); and
(b) a person claiming to be a person entitled to be served with
that notice has not given an appropriate person sufficient
information to enable that notice to be served;

the goods shall on the expiration of that period of 30 days, be deemed
to be condemned as forfeited to the Crown,
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(8) Where a notice under subsection (2) is served in respect of
goods seized under section 203, the goods shall, for the purposes of
this Act, be taken to be in the possession of the appropriate person
specified in the notice. .

Destruction of perishable goods

206. Notwithstanding subsections 205 (6) and (7), any live animal
or goods of a perishable or hazardous nature seized under section 203
may be sold or destroyed in accordance with the directions of:

(a) where the animal is, or the goods are, goods other than
narcotic-related goods—a Collector; or
(b) in any other case—the Commissioner of Pohce or a Deputy
Commissioner of Police.

Dealing with seized ships that are unseaworthy

207. (1) This section applies to a ship:

(a) that is in the possession of a Collector or a member of the
Australian Federal Police by reason of having been seized as
forfeited,

{b) that has not been condemned; and

{c) that the Collector or member has not been ordered by a court
to deliver to another person.

(2} Where a Collector or a member of the Australian Federal
Police in possession of a ship to which this section applies is satisfied
that the ship is so unseaworthy that the custody or maintenance of the
ship- creates serious difficulties, the Collector or member may sell the
ship or cause the ship to be destroyed.

Seized goods may be returned on security

208. (1) The Comptroller or a Collector of Customs for a State or
Territory may authorize any goods other than narcotic-related goods
seized under section 203 to be delivered to a person claiming those
goods under subsection 205 (6) on that person giving security:

(a) to pay the value of those goods if they are condemned as

forfeited to the Crown; and

(b) where the whole or part of the duty on the goods has not been
paid, to pay the duty or the balance of the duty payable on the
goods if they are not condemned as forfeited to the Crown.

(2) The Commissioner of Police or a Deputy Commissioner of
Police may authorize any narcotic-telated goods, other than narcotic
goods, seized under section 203 to be delivered to a person claiming
those goods under subsection 205 (6) on that person giving security:
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(a) to pay the value of those goods if they are condemned as
forfeited to the Crown; and

(b) where the whole or part of the duty on the goods has not been
paid, to pay the duty or the balance of the duty payable on the
goods if they are not condemned as forfeited to the Crown.

(3) Written security given in respect of goods delivered under
subsection (1) or (2) shall specify the value of those goods.

(4) For the purposes of the Customs Acts, the value of goods
delivered under subsection (1) or (2) shall be taken to be the amount
that, in the opinion of the person authorizing the delivery of the goods,
is the market value of the goods at the time when they are delivered
reduced by the amount of any duty on the goods that has been paid.

(5) For the purposes of section 132, goods to which subsection (1)
or (2) of this section applies on which duty has not been paid shall be
taken to have been entered for- home consumption on the day on
which the goods are delivered to a person in accordance with sub-
section (1) or. (2) of this section, as the case may be,

Collector may retain goeds and require owner to proceed for
restoration

208A. (1) Where notice under subsection 205 (6) is given in
respect of any goods seized under section 203, the Collector or mem-
ber of the Australian Federal Police who is in possesswn of the goods
may:
(a) retain possession of the goods without taking any proceedmgs
for the condemnation of the goods; and
(b) may serve on the person who gave that notice, either person-
ally or by post, a notice in writing requiring him to bring an
action against him within 4 months of the semce of the notice
for the recovery of the goods

(2) Where: .

(a) a notice under paragraph (1) (b) in relation to goods is given;
and

(b) the person to whom the notice was given does not, within 4
months after the service of the notice, bring an action for the
recovery of the goods;

the goods shall be deemed to be condemned as forfeited to the Crown
without any further proceedings.

(3) Where goods are delivered to a person under section 208:

(a) any notice given under paragraph (1) (b) of this section in
relation to the goods shall be deemed not to have been given;
and
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(b) the person authorizing the delivery may serve on that person,
either personally or by post, a notice in writing requiring him
to bring an action within 4 months of the service of the notice
seeking a declaration that the goods are not forfeited.

{(4) Where:

(a) a notice under subsection (3) in relation to goods is served;

. and

(b) the person on whom the notice was served does not within 4
months after the service of the notice, bring an action seeking
a declaration that the goods are not forfeited;

the goods shall be deemed to be condemned as forfe1ted to the Crown
without any further- proceedings.

Pr‘oceedmgs relating to goods sold

~ 208B. (1) Notwithstanding that goods have been sold or destroyed
under section 206 or 207, a person may claim the goods under section
205, and proceedings for the recovery or condemnation of the goods
may be instituted or continued, as if the goods were in the condition
they were in immediately before they were sold or destroyed and
remained in the possession of a Collector or a member of the Austra-
lian Federal Police. : .

(2) If, in any proceedings for the recovery or condemnation of
goods sold or destroyed under section 206 or 207, the court decides
that it would, but for the sale or destruction, have ordered that the
goods be delivered to a person, the court shall order the payment by
the Commonwealth to that person of an amount equal to:

(a) where the goods have been sold—the proceeds of the sale; or

(b) where the goods have been destroyed—the market value of the
y
goods at the time of their destruction.

Service by post

208C. For the purposes of the application of section 29 of the Acts
Interpretation Act 1901 to the service by post of a notice under
subsection 205 (2) or paragraph 208A (1) (b} on a person, such a
notice posted as a letter addressed to that person at the last address of
that person known to the sender shall be deemed to be properly
addressed.

Disposal of forfeited goods

208D. All goods seized under section 203 that are condemned, or
deemed under subsection 205 (6) or (7) or subsection 208A (2) to be
condemned, as forfeited to the Crown shall be dealt with and disposed
of in accordance with:
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(a) in the case of goods other than narcotic-related goods—the
directions of the Comptroller; or

(b) in the case of narcotic goods—the directions of the Commis-
sioner of Police or a Deputy Commissioner of Police; or

(¢) in the case of narcotic-related goods other than narcotic
goods—in accordance with section 208DA.

‘Disposal of narcetic-related goods oiher than narcotic goods

208DA. (1) In this section:
“condemned goocds” means goods seized under section 203 that are
condemned as forfeited to the Crown, or that are taken to be so
condemned under subsection 205 (6) or (7) or 208A (2);
“Official Trustee” means the Official Trustee in Bankruptcy;
“prescribed officer” means a Senior Executive Service Officer in the
Attorney-General’s Department appointed or emploved under the
Public Service Act 1922;
“Trust Fund” means the Confiscated Assets Trust Fund established by
the Proceeds of Crime Act 1987.

(2) All condemned goods that are narcotic-related goods {other
- than narcotic goods) must, subject to any direction given under sub-
section (4) in relation to those goods, -be transferred to the Official
Trustee to be dealt with under subsection (3).

(3) Where goods are transferred to the Official Trustee under

subsection (2), the Official Trustee must, as soon as practicable:

(a) if the goods are money—pay the money to the Trust Fund as
required by section 34B of the Proceeds of Crime Act 1987,
and

(b) if the goods are not money:

(i) sell or otherwise dispose of the goods; and

(ii) apply the proceeds of the sale or disposition in pay-
ment of the Official Trustee’s remuneration and other
costs, charges and expenses of the kind referred to in
section 243P payable to or incurred by it in connection
with the sale or disposition; and

(iii) pay the remainder of those proceeds to the Trust Fund
as required by section 34B of the Proceeds of Crime
Act 1987.

(4) If condemned goods consist of, or include, narcotic-related
goods (other than narcotic goods), the Attorney-General, or a pre-
scribed officer authorised by the Attorney-General for the purposes of
this section, may, at any time before the condemned goods are sold or
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otherwise disposed of under subsection (2), direct that those narcotic-
related goods be disposed of, or otherwise dealt with, as specified in
the direction.

Sales subject to conditions

208E. Where a ship or aircraft is sold under section 207 or sold or
otherwise disposed of under section 208D, the ship or aircraft may be
sold or disposed of subject to conditions, including, without limiting
the generality of the foregoing:

(a) a condition that, before the expiration of a period specified in
the condition, the ship or aircraft is to be exported from
Australia; or

(b) a condition that, before the expiration of a period specified in
the condition, the ship or aircraft is to be broken up.

Power to impound certain forfeited goods and release them on payment
of duty and penalty

209. (1) This section applies to dutiable goods that are forfeited
by virtue of paragraph 229 (1) (a), (g), (0), (p) or (q) (including
forfeited by virtue of the operation of any of those paragraphs and
section 230), other than goods that are prohibited imports.

(2) Subject to subsection (3), where an officer finds goods that are,
or that he has reason to believe are, goods to which this section applies
in the course of a search of the baggage of a person who has arrived in
Australia from a place outside Australia, the officer may, in lieu of
seizing the goods under section 203, impound the goods.

(3) An officer shall not exercise his powers under subsection (2) to
impound goods found in the course of a search if, in the opinion of
the officer, the total of the amounts of duty sought to be evaded in
respect of goods to which this section applies found in the course of
that search exceeds $1,000.

(3A) Subject to subsection (3B), where, by virtue of section 203, an
officer has power to seize any goods that are, or that he has reason to
believe are, goods to which this section applies, not being goods found
by him in the course of a search referred to in subsection (2), the
officer may, in lieu of seizing the goods under that section, impound
the goods.

(3B) An officer shall not exercise his powers under subsection
(3A) to impound goods if, in the opinion of the officer, the amount of
duty sought to be evaded in respect of the goods exceeds $1,000.

(4) Goods impounded under this section shall be taken to such
place of security as the Collector directs.
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Where an officer impounds goods under this section, he shall

as soon as is practicable, but not later than 7 days after the day on
which the goods were impounded, serve on the owner of the goods,
either personally or by post, a notice in writing:

(a)

(b)

(c)
(d)
(e)

(6)

identifying: :
(i) where the goods are an article, the article;
(ii) where the goods consist of separate articles, each of
those articles; or

(iii) in any other case, the goods;

and stating:

(iv) where the goods were impounded under subsection (2},
that the article, articles or goods so identified have
been impounded under that subsection; or

(v) where the goods were impounded under subsection
(3A), that the article, articles or goods so identified
have been impounded under that subsection;

setting out the amount of duty demanded in respect of the
article, each of the articles, or the goods, identified in the
notice;

setting out the date on which the goods were impounded;
setting out the terms of, or adequate particulars of the provi-
sions of, subsections (6) and (7); and

specifying the address at which payment under subsectlon (6)
may be made in respect of the goods.

Where the owner of an article or goods identified in a notice

served under subsection (5) pays to the Collector, at the address for
payment shown in the notice and within 21 days after the day on
which the notice was served, the duty demanded in respect of the
article or goods (not being a payment under protest in accordance with
section 167) together with an amount of penalty equal to:

(a)

(b)

where the notice states that the goods were impounded under
subsection (2)--an amount specified in the notice, being an
amount equal to the amount of that duty that, in the opinion
of the officer issuing the notice, the owner has sought to evade;
or

where the notice states that the goods were impounded under
subsection (3A)—an amount specified in the notice, being an
amount equal to twice the amount of that duty that, in the
opinion of the officer issuing the notice, the owner has sought
to evade;

the following provisions apply: -

(c)

the Collector shall authorize the delivery of the article or
goods to the owner;
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(d) the article ceases, or the goods cease, to be forfeited; and

(e) proceedings shall not be brought for an offence against this
Act in relation to the importation of the article or goods.

(7) Where the owner of an article or goods identified in a notice
served under subsection (5) does not pay duty and penalty in respect
of the article or goods in accordance with subsection (6), the article or
goods shall be deemed to have been seized under section 203 on the
~ expiration of the last day of the period during which that duty and
penalty were required to be paid and to have been so secized by the
officer who served the notice.

(9) Neither the Commonwealth nor an officer or other person is
under any liability in relation to the impounding of any goods under
this section for which there was reasonable cause,

(10) For the purpose of the application of section 29 of the Acts
Interpretation Act 1901 to the service by post on the owner of goods of
a notice under subsection (5), such a notice posted as a letter
addressed to the owner at his last address known to the officer
required to serve the notice shall be deemed to be properly addressed.

(11) A reference in this section to the baggage of a person who has
arrived in Australia shall be read as including a reference to goods on
his person or otherwise with him.

(12) A reference in this section to a search of the baggage of a
person shall be read as including a reference to a search of such part
of the baggage of a person as is available for search at a particular
time.

Persons suspected of smuggling etc,

210. (1) An officer of Customs or police may ivithout warrant
arrest any person who he has reasonable grounds to believe is guilty
of:

(a) committing, or attempting to commit, or of being concerned in

the commission of, any offence against section 231 or 233; or

(b) committing an offence against section 233B.

(1A) An officer of Customs or police may, without warrant, arrest
a person if he has reasonable ground for believing that the person has
committed the offence of assaulting an officer in the execution of his
duties.

(2) No person shall resist, obstruct, or prevent the arrest of any
person in pursuance of this section.

Penaity: $1,000,
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Arrested persons to go before Justices

212, Every person arrested may be detained until such time as he
can without undue delay be taken before a Justice.

Powers of Justices with offenders

213. Any Justice before whom any person is brought under this
Act may:

(1) Commit such person to gaol until he can be brought before
Justices to be dealt with according to law; or

(2) Admit him to bail upon his giving sufficient security for his
appearance before Justices at the time and place appointed for
the hearing of the charge.

Production of documents ete. in cases of seizure

214, (1) Whenever information in writing has been given on oath
to the Collector that goods have been unlawfully imported exported
undervalued or entered or illegally dealt with, or that it is intended to
unlawfully import export undervalue enter or illegally deal with any
goods, or whenever any goods have been seized or detained, the owner
shall immediately upon being required so to do by the Collector
produce and hand over to him all books and documents relating to the
goods so imported exported entered seized or detained undervalued or
illegally dealt with, or intended to be unlawfully imported exported
undervalued entered or illegally dealt with, and of all other goods
imported or exported by him at any time within the period of 5 years
immediately preceding such request seizure or detention, and shall
also produce for the inspection of the Collector or such other officer
as he may authorize for that purpose and allow such Collector or
officer to make copies of or extracts from all books or documents of
any kind whatsoever wherein any entry or memorandum appears in
any way relating to any such goods.

Penalty: $1,000.

(2) For the purposes -of this section, the Comptroller or the
Collector of Customs for a State or Territory may issue to any officer
of Customs or officer of police a Customs Warrant, in accordance with
the form in Schedule V, marked with a Customs stamp.

(2A) A Customs Warrant issued under the last preceding sub-
section remains in force for one month after the date of the Warrant
unless sooner revoked.
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(2B) A Customs Warrant issued by a Collector of Customs for a
State has force only in the State and a Customs Warrant issued by the
Collector of Customs for the Northern Territory has force only in the
Northern Territory.

(3) If any person fails to comply with a requirement by the
Collector under this section, an officer of Customs or officer of police,
having with him a Customs Warrant in the form of Schedule V hereto,
may, at any time of the day or night, break open and enter into any
house, premises or place in which any books or documents relating to
the goods are or are supposed to be, and search:

(a) the house, premises or place;

(b} any person therein or thereon; and

(¢) any chests, trunks or packages therein or thereon;

and take possession of, remove and impound any of those books and
documents which are found. '

Power of officers to inspect commercial documents in certain
circumstances

214AA. (1) Where:
(a) a person has been authorised:;
(i) to take goods intoc home consumption under section 69
or 70; or
(ii) to take goods into home consumption, to warehouse
goods, or to tranship goods, under section 71B; or
(iii) to deal with goods under section 114C; and
(b) the Comptroller or Collector has reasonable grounds to believe
that there are on any premises, other than residential premises,
occupied by that person in the course of his or her business,
commercial documents relating to information supplied in
connection with:
(i) a return under paragraph 69 (5) (c) or 70 (7) (a) in
respect of goods referred to in subparagraph (a) (i); or
(ii) an entry under section 71A in respect of goods referred
to in subparagraph (a) (ii); or
(iii) an entry under section 114 in respect of goods referred
to in subparagraph (a) (iii);
an authorised officer:

(c) may, at all reasonable times within 5 years after the return has
been given or the entry communicated to Customs, as the case
requires, enter and remain on those premises;

(d) is entitled to full and free access at all reasonable times to any
such documents on those premises; and
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(e) may inspect, examine, make copies of, or take extracts from,
any such documents on those premises;

for the purpose of verifying that information.

(2) An authorised officer is not entitled to enter on any premises
under this section unless, before so doing, the officer produces to the
person occupying, or apparently in charge of, the premises written
evidence of the fact that he or she is an authorised officer.

-

(3) The person occupying, or apparently in charge of, premises
entered by an officer under subsection (1) shall provide the officer
with all reasonable facilities and assistance for the effective exercise of
powers under this section.

Penalty: $1,000.

Power of officers to inspect commercial documents in other
circumstances

214AB. (1) An authorised officer may, with the consent of the
occupier of any premises, enter the premises and exercise the powers
of an authorised officer under this section in relation to those
premises.

(2) Where the Comptroller or a Collector has reasonable grounds
for believing that there are on any premises commercial documents
relating to information that was supplied to a Collector for purposes
connected with a return given to Customs under section 69 or 70 or an
entry communicated to Customs under section 71A or 114, the Comp-
troller or that Collector may make an application to a Magistrate for a
warrant authorising an authorised officer who is nominated for the
purpose to enter the premises and to exercise the powers of an
authorised officer under this section in relation to those premises.

(3) If, on an application under subsection (2), the Magistrate is
satisfied, by information on oath or affirmation, that:
(a) there is reasonable ground for believing that there are on the
premises the subject of the application commercial documents
of the kind referred to in subsection (2); and

(b) the occupier of the premises has not given consent for an
authorised officer to enter the premises and exercise the pow-
ers of an autborised officer under this section in relation to
those premises;

the Magistrate shall grant a warrant authorising the nominated
authorised officer, with such assistance as the officer thinks necessary
and if necessary by force, to enter the premises, during such hours of
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the day or night as the warrant specifies, or, if the warrant so specifies,
at any time, and to exercise the powers of an authorised officer under
this section in relation to those premises.

(4) There shall be included in a warrant issued under this section:
(a) a statement of the purpose for which the warrant is issued; and

- (b) the time, not being a time more than 30 days after the day of
issue of the warrant, at which the warrant ceases to have effect.

(5) Where premises entered by an authorised officer under this
section are occupied at the time of the entry, the person occupying, or
apparently in charge of, the premises shall provide the officer with all
reasonable facilities and assistance for the effective exercise of his or
her powers under this section.

Penalty; $1,000.

(6) An authorised officer who has entered premises under a
warrant shall, upon request of a person occupying, or apparently in
charge of, the premises, produce the warrant for inspection by that
person.

(7) The powers of an authorised officer under this section in
relation to premises are:
(a) to search the premises for commercial documents relating to
the entry of the goods concerned; and
{b) to inspect, examine, make copies of, or take extracts from, any
such documents found on those premises. )

Warrants may be granted by telephone etc.

214AC. (1) Where, by reason of circumstances of urgency, the
Comptroller or a Collector considers it necessary to do so, he or she
may make an application for a warrant under subsection 214AB (2) by
radio, telephone or other means of communication, in accordance with
this section.

(2) Before so making application, the Comptroller or a Collector
shall prepare an information of a kind referred to in subsection 214AB
(3) that sets out the grounds on which the issue of the warrant is being
sought, but may, if it is necessary to do so, make the application before
the information has been sworn.

(3) Where a Magistrate to whom an application under subsectlon
(1) is made is satisfied:

(a) after having considered the terms of the information prepared
in accordance with subsection (2); and
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(b) after having received such further information (if any) as the
Magistrate requires concerning the grounds on whiceh the issue
of the warrant is being sought;

that there are reasonable grounds for issuing the warrant, the Mag-
istrate shall complete and sign such a search warrant as the Magistrate
would issue under section 214AB if the application had been made in
accordance with that section.

(4) Where a Magistrate signs a warrant under subsection (3):

(a) the Magistrate shall inform the Comptroller or a Collector of
the terms of the warrant and the date on which and the time
at which it was signed, and record on the warrant the reasons
for the granting of the warrant; and

(b) the Comptroller or a Collector shall complete a form of
warrant in the terms furnished to him or her by the Magistrate
and write on it:

(i) the name of the Magistrate;
(ii) the date on which and the time at which the warrant
was signed; and
(iii) particulars of a means of communication with the
Magistrate nominated by the Magistrate for purposes of
verifying the issue of the warrant.

(5) Where the Comptroller or a Collector completes a form of
warrant in accordance with subsection (4), he or she shall, not later
" than the day next following the last day on which the warrant has
effect, forward to the Magistrate who signed the warrant the form of
warrant completed by the Comptroiler or a Collector and the informa-
tion duly sworn in connection with the warrant.

(6) Upon receipt of the documents referred to in subsection (5),
the Magistrate shall attach to them the warrant signed by the Mag-
istrate and deal with the documents in the manner in which the
Magistrate would have dealt with the information if the application for
the warrant had been made in accordance with section 214AB,

(7 A form of warrant duly completed by the Comptroller or a
Collector in accordance with subsection {4) is, if it is in accordance
with the terms of the warrant signed by the Magistrate, authority for
any entry of an authorised officer of premises specified in the warrant,
and for the exercise by the authorised officer of the powers of an
authorised officer as set out in subsection 214AB (7) in relation to
those premises.

(8) An authorised officer who has entered premises under author-
ity of a warrant issued under this section shall, upon request of a
person occupying, or apparently in charge of, the premises, produce a
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form of the warrant that authorised that entry, duly completed by the
Comptroller or a Collector in accordance with subsection (4}, for
inspection by that person.

(9) Where it is material, in any proceedings, for a court to be
satisfied that an entry of premises or the exercise of the powers of an
authorised officer within the meaning of subsection 214AB (7) was
authorised in accordance with this section, and the warrant signed by a
Magistrate in accordance with this section authorising the entry or
exercise of those powers is not produced in evidence, the court shall
assume, unless the contrary is proved, that the entry or exercise of
those powers was not authorised by such a warrant.

Powers of officers for purposes of section 164

214A. (1) For the purposes of section 164 or of regulations made
for the purposes of that section, an authorized officer may, at all
reasonable times, enter:

(a) premises where diesel fuel is used or stored; or

(b) premises where there are kept any accounts, books, or other
records relating to the purchase, sale or use of diesel fuel;

and may:
(c) inspect or take stock of any diesel fuel; and
(d) inspect any such accounts, books, documents or other records;

and may make and retain copies of, or take and retain extracts from,
any such accounts, books, documents or other records,

(2) Where an authorized officer proposes to enter any premises
under subsection. (1), he shall, if requested to do so by the occupier or
person’ in charge of the premises, produce for inspection written
evidence of the fact that he is an authorized officer and, if he fails to
do so, he is not authorized to enter the premises.

(3) The occupier or person in charge of premises referred to in
paragraph (1) (a) or (b) shall provide the authorized officer with all
reasonable facilities and assistance for the effective exercise of his
powers under subsection (1).

Penalty: $1,000.

(4) An autborized officer may, by notice signed by him, require a
person whom he believes to be capable of giving information that is
relevant to the operation of section 164 or of regulations made for the
purposes of that section and relates to the purchase, sale or use of
diesel fuel to attend before him at the time and place specified in the
notice and there to answer questions and produce to him such ac-
counts, books, documents or other records in relation to the purchase,
sale or use of diesel fuel as are referred to in the notice.
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(5) An authorized officer may make and retain copies of, or take
and retain extracts from, any accounts, books, documents or other
records produced in pursuance of subsection (4).

(6) A person is not excused from answering a question or produc-
ing any accounts, books, documents or other records when required to
do so under subsection (4) on the grounds that the answer to the
question, or the production of the accounts, books, documents or
other records, might tend to incriminate him or make him liable to a
penalty, but his answer to any such question or the production by him
of any such accounts, books, documents or other records is not
admissible in evidence against him in proceedings other than proceed-
ings for an offence against paragraph (9) (c) or an offence against
paragraph 234 (1) (b) or (d) in relation to a rebate under section 164.

(7 An authorized officer may examine, on oath or affirmation, a
person attending before him in pursuance of subsection (4) and, for
that purpose, may administer an oath or affirmation to that person.

(8) The oath or affirmation to be made by a person for the
purposes of subsection (7) is an oath or affirmation that'the answers he
will give to questions asked him will be true.

(9) A person shall not, without reasonable excuse, refuse or fail:
(a) to attend before an authorized officer;
(b) to make an oath or an affirmation; or

(c) to answer a question or produce an account, book, document
or other record;

when so required in pursuance of this section.
Penalty: $1,000. -

Powers of officers for purposes of Customs Tariff (Anti-Dumping) Act
1975

214B. (1) For the purposes of the Customs Tariff (Anti-Dumping)
Act 1975 an authorized officer may, at all reasonable times, enter
premises where there are kept any accounts, books or other records
relating to goods exported to Australia or manufactured or produced,
or sold, in Australia and may inspect any such accounts, books,
documents or other records and make and retain copies of, or take
and retain extracts from, any such accounts, books, documents or
other records. '

(2) Where an authorized officer proposes to enter any premises
under subsection (1), he shall, if requested to do so by the occupier or
person in charge of the premises, produce for inspection written
evidence of the fact that he is an authorized officer and, if he fails to
do so, he is not authorized to enter the premises,
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(3) The occupier or person in charge of premises referred to in
subsection (1) shall provide the authorized officer with all reasonable
facilities and assistance for the effective exercise of his powers under
subsection (1).

Penalty: $1,000.

(4) An authorized officer may, by notice signed by him, require a
person whom he believes to be capable of giving information that is
relevant to the operation of the Cusioms Tariff (Anti-Dumping) Act
1975 and relates to goods exported to Australia or manufactured or
- produced, or sold, in Australia to attend before him at the time and
place specified in the notice and there to answer questions and
produce to him such accounts, books, documents or other records in
relation to goods exported to Australia or manufactured or produced,
or sold, in Australia as are referred to in the notice.

(5) An authorized officer may make and retain copies of, or take
and retain extracts from, any accounts, books, documents or other
records produced in pursuance of subsection (4).

(6) A person is not excused from answering a question or produc-
ing any accounts, books, documents or other records when required to
do so under subsection (4) on the grounds that the answer to the
question, or the production of the accounts, books, documents or
other records, might tend to incriminate him or make him liable to a
penalty, but his answer to any such question or the production by him
of any such accounts, books, documents or other records is not
admissible in evidence against him in proceedings other than proceed-
ings for an offence against this section or proceedings in respect of the
falsity of any such answer,

(7) An authorized officer may examine, on oath or affirmation, a
person attending before him in pursuance of subsection (4) and, for
that purpose, may administer an oath or affirmation to that person.

(8) The oath or affirmation to be made by a person for the
purposes of subsection (7) is an oath or affirmation that the answers he
will give to questions asked him will be true,

(9) A person shall not, without reasonable excuse, refuse or fail:

(a) to attend before an authorized officer;

(b) to make an oath or an affirmation; or

(c) to answer a question or produce an account, book, document

or other record;
when so required in pursuance of this section.

Penalty: $1,000.
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Collector may impound documents

215, The Collector may impound or retain any document pre-
sented in connexion with any entry or required to be produced under
this Act, but the person otherwise entitled to such document shall in
lieu thereof be entitled to a copy certified as correct by the Collector
and such certified copy shall be received in all courts as evidence and
of equal validity with the original,

Translations of foreign invoices

217. If any document in a foreign language be presented to any
officer for any purpose connected with Customs business, the Collector
may require to be supplied with an English translation to be made at
the expense of the owner by such person as the Collector may approve
or to be verified as he may require,

Customs samples

218. Samples of any goods under the control of the Customs may
for any purpose deemed necessary by the Collector be taken utilized
and disposed of by any officer in manner prescribed.

General power of Collector

219. In all cases not herein otherwise provided for the Coliector
may exercise any power exercisable by the Customs.

Division 1A—The Use of Listening Devices in relation to Narcotics
Offences

Interpretation

219A. (1) In this Division:
“chief officer”, in relation to a Commonwealth law enforcement
agency, means:
(a) where the agency is the National Crime Authority—the Chair-
man of that Authority; and
(b) where the agency is the Australian Federal Police—the Com-
missioner of Police;
“Commonwealth law enforcement agency” means the National Crime
Authority or the Australian Federal Police;
“Judge” means:
(a) a Judge of the Federal Court of Australia or of the Supreme
Court of the Australian Capital Territory in relation to whom
a consent under subsection 219AA (1), and a nomination
under subsection 219AA (2), are in force;
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(b) a Judge of the Supreme Court. of a State in respect of whom
an appropriate arrangement in force under section 11 is ap-
plicable; or

{¢) a Judge of the Supreme Court of the Northern Territory who
is not a Judge referred to in paragraph (a) and in respect of
whom an appropriate arrangement in force under section 11 is
applicable;

“listening device” means any instrument, device or equipment capable
of being used, whether alone or in conjunction with any other instru-
ment, device or equipment, to record or listen to spoken words;
“narcotics offence” means an offence punishable as provided by
section 235;

“official”?, in relation to a Commonwealth law enforcement agency,
means:

(a) where the agency is the National Crime Authority—a member
of the Authority or a member of the staff of the Authority; and

(b} where the agency is the Australian Federal Police—a member
of the Australian Federal Police or another person under the
authority of the Commissioner of Police;

“premises” includes:

(a) any structure, building, aircraft or ship, or a vehicle or other
carriage; and

(b) any land (whether or not enclosed or built on); and

(c) any part of premises (including premises of a kind referred to
in paragraph (a) or (b));

“prescribed offence” means:

{a) a narcotics offence; or

(b) an offence (other than a narcotics offence) against a law of the
Commonwealth or of a State or Territory punishable by im-
prisonment for life or for a period, or maximum period, of not
less than 3 years;

“relevant proceeding” means:

(a) a proceeding by way of prosecution for a prescribed offence;

(b) a proceeding under a law of the Commonwealth, or of a State
or Territory, relating to confiscation or forfeiture of property,
or the imposition of a pecuniary penalty, in connection with
the commission of a prescribed offence;

(c) a proceeding for the taking of evidence in Australia for trans-
mission to a foreign country for use in any proceeding for the
surrender of a person to Australia, in so far as that first-
mentioned proceeding relates to a prescribed offence; or
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(d) a proceeding for the extradition of a person from New Zealand
to Australia, or from a State or Territory to another State or
Territory in so far as that proceeding relates to a prescribed

offence.

&

(2) In this Division, unless the contrary intention appears:

(a) a reference to narcotics inquiries that are being made by
officials of a Commonwealth law enforcement agency shall be
read as a reference to:

(i)

(it)

inquiries that are being made by officials of the agency
in relation to a narcotics offence that has been commit-
ted or is reasonably suspected of having been commit-
ted; or

if there are circumstances reasonably giving rise to the
suspicion that a narcotics offence is likely to be com-
mitted—inquiries that are being made by officials of
the agency in relation to the likely commission of that
offence;

(b) a reference to narcotics inquiries that have been made by
officials of a Commonwealth law enforcement agency shall be
read as a reference to:

()

(ii)

inquiries that have been made by officials of the agency
in relation to a narcotics offence that has been commit-
ted or was reasonably suspected of havmg been com-
mitted; or

if there have been circumstances that reasonably gave
rise to the suspicion that a narcotics offence was likely
to be commltted-—mqulrles that have been made by
officials of the agency in relation to the likely commis-
sion of that offence;

(c) a reference to a proceeding under a law of the Commonwealth
for the confiscation or forfeiture of property, or for the im-
position of a pecuniary penalty, in connection with the com-
mission of a prescribed offence includes a reference to:

(i)

(i)
(i)

a proceeding for the condemnation or recovery of a
ship or aircraft, or of goods, seized under section 203
In connection with the commission of a narcotics of-
fence;

a proceeding by way of an application for an order
under subsection 243B (1); or

a proceéding by way of an application for an order or
a warrant under the Proceeds of Crime Act 1987; and
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(d) a reference to a proceeding under a law of a State or Territory
for the confiscation or forfeiture of property in connection
with the commission of a prescribed offence includes a refer-
ence to any proceeding under a law of that State or Territory
relating to a restraint of dealing with the proceeds of crime.

Certain Judges eligible to issue warrants for use of listening devices

219AA. (1) A Judge of the Federal Court of Australia or of the
Supreme Court of the Australian Capital Territory may, by writing,
consent to be nominated by the Minister under subsection (2).

(2) The Minister may, by writing, nominate a Judge of a court
referred to in subsection (1) in relation to whom a consent is in force
under that subsection to be a Judge for the purposes of this Division,

Use of listening devices

219B. (1) It is unlawful for an official of a Commonwealth law
enforcement agency to use, for the purposes of narcotics inquiries that
are being made by officials of the agency, a listening device for the
purpose of listening to or recordmg words whlle they are being spoken
by a person unless:

(a) he is the speaker of the words or is a person, or is included in
a class or group of persons, by whom the speaker of the words
intends, or should reasonably expect, the words to be heard;

(b) not being a person permitted to.listen to or record the words
under paragraph (a), he does so with the consent, express or
implied, of such a person; or

(c) he does so in accordance w1th a warrant issued to the agency
under this Division.

(2) It is unlawful for a person acting by arrangement with an
official of a Commonwealth law enforcement agency to use, for the
purposes of narcotics inquiries that are being made by officials of the
agency, a listening device for the purpose of listening to or recording
words while they are being spoken by a person unless he is the
speaker of the words or is a person, or is included in a class or group
of persons, by whom the speaker of the words intends, or should
reasonably expect, the words to be heard. "

(3) It is the duty of the chief officer of each Commonwealth law
enforcement agency to take reasonable steps to ensure that subsections
(1) and (2} are not contravened by officials of the agency.
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(4) Notwithstanding any law of a State or Territory:

{(a) an official of a Commonwealth law enforcement agency does
not act unlawfully by reason only of using a listening device as
referred to in subsection (1) in circumstances to which para-
graph (a), (b} or (c) of that subsection is applicable; and

(b) a person acting by arrangement with an official of a Common-
wealth law enforcement agency does not act unlawfully by
reason only of using a listening device as referred to in
subsection (2) in circumstances in which the use of that device
is not declared to be unlawful by that subsection.

(4A) Application for the issue of a warrant to a Commonwealth
law enforcement agency under this section shall be made on the
agency’s behalf by:

(a) where the agency is the National Crime Authority-~a member

of the Authority or a member of a police force who is a
member of the staff of the Authority; and

(b) where the agency is the Australian Federal Police—a member
of the Australian Federal Police.

(5) Where, upon application being made to a Judge for the issue
of a warrant to a Commonwealth law enforcement agency under this
section authorizing the use of a listening device in- relation to a
particular person, the Judge is satisfied, by information on oath, that:

(a) the person has committed, or is suspected on reasonable

grounds of having committed, or of being likely to commit, a
narcotics offence; and

(b) the use by officials of the agency of a listening device to listen

to or record words spoken by or to that person will, or is
likely to, assist officials of the agency in or in connection with:
(i) inquiries that are being made in relation to a narcotics
offence that the person has committed or is reasonably
suspected of having committed; or
(ii) if there are circumstances reasonably giving rise to the
suspicion that the person is likely to commit a narcot-
ics offence—inquiries that are being made in relation
to the likely commission, by that person, of that
offence;

the Judge may, by warrant under his hand in accordance with the
prescribed form, authorize officials of the agency, subject to any
conditions or restrictions that he sees fit to specify in the warrant, to
use a listening device for the purpose of listening to or recording
words spoken by, to or in the presence of that person, and such a
warrant may authorize officials of the agency to enter any premises in
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which the person is, or is likely to be, for the purpose of installing,
maintaining, using or recovering a listening device or a part of a
listening device.

(6) A Judge may grant a warrant under subsection (5} authorizing
the use of a listening device for the purpose of listening to or
recording words spoken by, to or in the presence of a person anywhere
in Australia.

(7) Where, upon application being made to a Judge for the issue
of a warrant to a Commonwealth law enforcement agency under this
section authorizing the use of a listening device in relation to particu-
lar premises, the Judge is satisfied, by information on oath, that:

(a) there are reasonable grounds for suspecting that the premises

- have been, or are likely to be, used in connection with the
commission of a narcotics offence; and

(b) the use by officials of the agency of a listening device to listen

to or record words spoken by or to persons in those premises
-will, or is likely to, assist officials of the agency in, or in
connection with, inquiries that are being made in relation to
the use, or likely use, of the premises in connection with the
commission of a narcotics offence;

the Judge may, by warrant under his hand in accordance with the
prescribed form, authorize officials of the agency, subject to any
conditions or restrictions that he sees fit to specify in the warrant, to
use a listening device for the purpose of listening to or recording
words spoken by or to any person while the person is in those
premises, and such a warrant may authorize officials of the agency to
enter those premises for the purpose of installing, maintaining, using
or recovering a listening device or a part of a listening device.

(8) A Judge may grant a warrant under subsection (7) authorizing
the use of a listening device in respect of premises situated anywhere
in Australia.

(9) Where a warrant under this section authorizes entry on
premises the warrant shall state whether entry is authorized to be
made at any time of the day or night or only during specified hours
and may, if the Judge issuing the warrant thinks fit, provide that entry
may be made without permission first being sought or demand first
being made, and authorize measures that he is satisfied are necessary
for that purpose.

(10) A warrant under this section shall specify the period for
which it is to remain in force, being a period not exceeding 6 months.

(11) Subsection (10) shall not be construed as preventing the issue
of any further warrant,
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(12) Nothing in this section, or in a warrant under this section,
applies to or in relation to the use of a listening device for a purpose
that would, for the purposes of the Telecommunications (Interception)
Act 1979, constitute the interception (whether or not in contravention
of subsection 7 (1) of that Act) of a communication passing over a
telecommunications system within the meaning of that Act.

Information to be given in support of application for warrant

219C. Information furnished to a Judge for the purposes of
subsection 219B (5) or (7):

(a) may be given orally or otherwise; and

(b) shall include the facts and other grounds on which the

applicant considers it necessary that the warrant should be
issued.

Exercise of powers under warrant

219D, (1) The authority conferred by a warrant issued to a
Commonwealth law enforcement agency under section 219B shall be
exercised only by the chief officer of the agency or by other officials of
the agency approved, for the purposes of that warrant or of warrants
issued under that section, by the chief officer or by an authorised
official of the agency,

(2) In subsection (1), a reference to an authorised official of a
Commonwealth law enforcement agency is a reference to an official of
the agency appointed by the chief officer of the agency, by writing, to
be an authorised official of the agency for the purposes of this section.

Discontinuance of action before expiration of warrant

219E. Where, before a warrant granted to a Commonwealth law
enforcement agency under this Division ceases to be in force, the chief
officer of that agency is satisfied that the grounds on which the warrant
was issued have ceased to exist, he or she shall:
(a) forthwith take such steps as are necessary to ensure that action
in pursuance of the warrant (other than the recovery of a
listening device or a part of a listening device) is discontinued;
and

(b) by instrument signed by him or her, revoke the warrant.

Certain information not to be disclosed

219F. (1) A person shall not divulge or communicate to another
person, or make use of or record, any information obtained by using a
listening device for the purposes of narcotics inquiries that are being,
or have been, made by officials of a Commonwealth law enforcement
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agency, being information that has come to his knowledge or into his
possession by reason of his being, or having been, an official of the
agency or by reason of his having entered into an arrangement with an
official of the agency to use a listening device for the purpose of those
inquiries, except for the purposes of those inquiries.

Penalty: Imprisonment for 3 years.

(2) Notwithstanding subsection (1), the chief officer of a Common-
wealth law enforcement agency may, in accordance with the following
paragraphs, personally or by another official of the agency authorised
by the chief officer, communicate information obtained by using a
listening device for the purposes of narcotics inquiries that are being,
or have been, made by officials of the agency:

(a) where the information relates, or appears to relate, to the
commission, or intended commission, of a prescribed of-
fence—the information may be communicated, for the purpose
of the investigation of the offence, to:

(i) an official of that agency: or
(ii) an official of the other Commonwealth law enforce-
ment agency; or

(iii) an officer of the Police Force of a State or Territory;

and ' -

(b) where the information relates, or appears to relate, to activities
that constitute, or to intended activities that would constitute,
activities prejudicial to security, within the meaning of the
Australian Security Intelligence Organization Act 1979—the
information may be communicated to the person holding, or
performing the duties of, the office of Director-General of
Security under that Act, :

(3) Without limiting the purposes for which a person may, in
accordance with subsection (1), divulge information, a person may
divulge or communicate information obtained by using a listening
device for the purpose of narcotics inquiries that are being, or have
been, made by officials of a Commonwealth law enforcement agency,
for a purpose connected with: _ _ :

(a) the making by an authority, body or person of a decision

whether or not to begin a relevant proceeding; or

(b) the conduct of a relevant proceeding,

(4) Where a person is prosecuted before a Court for a prescribed
offence, the Court may, in its discretion, refuse to permit information
referred to in subsection (3) to be given in evidence in the proceedings
if it is satisfied that it would be unfair to the accused to admit the
information in evidence. .
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Certain records to be destroyed

219G. Where, by virtue of a warrant issued to a Commonwealth
law enforcement agency under this Division, any record or copy has
been made and the chief officer of the agency is satisfied:

(a) that the record or copy will not assist, and is not likely to
assist, officials of the agency in, or in connection with narcotics
inquiries that are being, or have been, made by them; and

(b) that the record or copy is not required, and is not likely to be
required:

(1) in, or in connection with, a relevant proceeding; or

(ii) in, or in connection with, the exercise by officials of
the agency of the powers conferred on the chief officer
of the agency by subsection 219F (2);

the chief officer of the agency- shall cause the record or copy to be
destroved,

Warrants etc. to be retained

219H. The chief officer of a Commonwealth law enforcement
agency shall cause to be retained in the records of the agency all
warrants issued to the agency under section 219B, all documents
furnished to a Judge in connection with the issue of those warrants,
and all instruments issued under section 219E revoking warrants so
issued. '

Reports to be made to Minister concerning use of listening devices

219K. (1) The chief officer of a Commonwealth law enforcement
agency shall furnish to the Minister a copy of each warrant issued to
the agency under section 219B, a copy of all documents furnished to a
Judge in connection with the issue of the warrant and each instrument
issued under section 219E revoking the warrant as soon as practicable
after the issue or revocation of a warrant.

(2) The chief officer of a Commonwealth law enforcement agency
shall give the Minister, in respect of each warrant issued to the agency
under section 219B, a report in writing with respect to the use,
whether the use was for the purposes of narcotics inquiries or other-
wise, made by officials of the agency of information obtained by using
a listening device under the warrant and the communication of any
information so obtained to persons other than officials of the agency.
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Division 1B—Detention and search of suspects
Subdivision A— Detention. and frisk search of suspects

Detention for frisk search

219L. (1) Where a detention officer suspects on reasonable
grounds that a person is unlawfully carrying any prohibited goods, an
officer of Customs may, while a person is at a place identified under
section 234AA as a place of a kind referred to in that section, detain
the person at the place for the purposes of being searched under this
Subdivision.

(2) Without limiting the generality of subsection (1), a suspicion
on reasonable grounds includes a suspicion reasonably formed on the
basis of any of the following:

(a) the person’s travel itinerary, including plans in relation to
places that have been visited or are intended to be visited by
the person;

(b) declarations or statements made under a law of the Common-
wealth by the person in the course of arriving in or departing
from Australia;

(c) documents in the person’s possession, including passports,
visas or tickets;

(d) unusual behaviour of the person observed by or reported to an
officer of Customs;

(e) the contents of or appearance of the person’s baggage.

Frisk search

219M. (1) A frisk search of a person detained under section 219L
is not to be carried out unless it is carried out;
(a) as soon as practicable after the detainee is detained; and

(b) by an officer of Customs who is of the same sex as the
detainee.

(2) Before carrying out the frisk search, the officer of Customs

must:

(a) advise the detainee of the detainee’s right to request that the
search be carried out in an area of the place of detention that
would, in the Comptroller’s opinion, provide adequate per-
sonal privacy to the detainee during the search; and

(b) if the detainee so requests, take the detainee to such an area.
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Power to require production of things

219N. The officer of Customs carrying out the frisk search may
require the production of any things found, as a result of the search, to
be carried by the detainee in order to determine whether they are, or
contain, prohibited goods unlawfully carried by the detainee.

Persons to whom section 219R applies

219P. Section 219R applies to a person detained under section
219L if: '
(a) the detainee refuses to submit to a frisk search under this
Subdivision; or
(b) the detainee, having submitted to the frisk search, refuses to
produce a thing that he or she is required to produce under
section 219N,

Subdivision B—Detention and external search of suspects

Detention for external search

219Q. (1) Where a detention officer or police officer suspects on
reasonable grounds that a person is unlawfully carrying any prohibited
goods, an officer of Customs or police officer may detain the person
for the purposes of being searched under this Subdivision.

(2) Where a person is so detained, an officer of Customs or police
officer must, as soon as practicable, take the person to:

(a) a detention place that the officer considers suitable for the
detention of the person for the purposes of this Subdivision; or

(b) a place (other than a detention place):

(i) if the person is detained by a detention officer—that, in
the Comptroller’s opinion, affords adequate personal
privacy to the persen; or

(ii) if the person is detained by a police officer—that, in

~ the police officer’s opinion, affords adequate personal
_ privacy to the person.

External search

219R. (1) Where:

(a) by force of section 219P, this section apphes to a person
detained under section 219L or
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(b) a detention officer or police officer suspects on Teasonable
grounds that a person detained under section 219Q is unlaw-
fully carrying prohibited goods;

then:
(c) if: |
(i) there are reasonable grounds to believe that the de-
tainee is not in need of protection; and

(ii) the detainee consents to be searched;

an officer of Customs or police officer must, as soon as
practicable, carry out an external search of the detainee; or

(d) in any other case, the detention officer or police officer must,
as soon as practicable, apply to an authorised officer, the
Comptroller, or a Justice, for an order for an external search
of the detainee,

(2) Subject to subsection (3), the person to whom an application is
made may order that an external search of the detainee be carried out.

(3) The person must not make such an order unless he or she is
satisfied that there are reasonable grounds for suspecting that the
detainee is unlawfully carrying prohibited goods.

(4) Where the person does not make such an order, he or she
must order that the detainee be released immediately.

(5) If an external search of the detainee is ordered and the person
making the order is satisfied that the detainee is in need of protection,
the person must order that the search be carried out in the presence
of:

{(a) the detainee’s legal guardian; or

(b) a specified person (not being an officer of Customs or a police

officer) who is capable of representing the detainee’s interests
in relation to the search.

So far as is practicable, a person mentioned in an order under
subsection (5) as the person in whose presence an external search is to
be carried out must be acceptable to the detainee.

(7)  Subject to subsection (8), the detainee may at any time
communicate with another person.

(8) An officer of Customs or police officer may stop the detainee
from communicating with another person if the officer believes on
reasonable grounds that such communication should be stopped in
arder to:

(a) safeguard the processes of law enforcement; or

(b) protect the life and safety of any person.
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9) Where:
(a) an external search of the detainee is ordered; and

(b) a detention officer or police officer still suspects on reasonable
grounds that the detainee is unlawfully carrying prohibited
goods;

the detention officer or police officer must ensure that an external
search of the detainee is carried out as soon as practicable,

(10) The search must be carried out:
(a) by an officer of Customs or a police officer; and
{b) in accordance with the order and this section.

(11) An external search of the detainee is to be carried out by a
person who is of the same sex as the detainee.

(12) While: :

(a) a person is detained under section 219L and, by force of
section 219P, this section applies to the person; or

{b) a person is detained under section 219Q;

a detention officer or police officer may question the person:
(¢) for the purpose of carrying out an external search of the
person under this section; or

(d) concerning any prohibited goods found to have been illegally
carried by the person as a result of the carrying out of an
external search of the person under this section.

(13) The detention officer or police officer must not question the
detainee under subsection (12) unless the detention officer or police
officer has informed the detainee: '

(a) that the detainee is not obliged to answer any questions asked
of him or her; and

(b) that anything said by him or her may be used in evidence; and
(c) of his or her-right to communicate with another person.

(14) In this section:
“authorised officer” means an officer of Customs who is a member .of
a class of officers of Customs declared by the Comptroller to be
authorised officers in relation to particular circumstances or places.
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Subdivision C—Detention and internal search of persons suspected of
internally concealing substances efc.

Certain Judges and Magistrates eligible to give orders under this
Subdivision

219RA. (1) A Judge of the Federal Court of Australia, of the
Supreme Court of the Australian Capital Territory or of the Family
Court of Australia may, by writing, consent to be nominated by the
Minister under subsection (2).

(2) The Minister may, by writing, nominate a Judge of a court
referred to in subsection (1} in relation to whom a consent is in force
under that subsection to be a Division 1B Judge.

Initial detention

2198. (1) Where a detention officer or policé officer suspects on
reasonable grounds that a person is internally concealing a suspicious
substance, an officer of Customs or police officer may detain the
person for the purposes of enabling an application for an order for tlie
detention of the person under section 219T -to be made.

(2) If the person is so detained, an officer of Customs or police

officer:

(a) must, as soon as practicable, take the person to the nearest
detention place ‘that the officer considers suitable for the
‘detention of the person for the purposes of this Subdivision;
and '

(b) may, subject to subsections 219Z (3), (4), (5) and (6), detain
the person at that place for those purposes.

Initial order for detention

219T. (1) Where a person is detained under section 219S and
subsection 219V (2) does not apply, the Comptroller or a police officer
must, as soon as practicable, apply:
(a) if there are reasonable grounds to suspect that the person is in
need of protection—to a Division 1B Judge; or
(b) in any other case—to a Division 1B Judge or a Division 1B
Magistrate;

for an order that the detainee be detained.

(2) Subject to subsection (3), the Judge or Magistrate may order
that the detainee be detained under this section for a period of 48
hours from:

(a) the time at which the detention began; or
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(b) the time at which the order is made;
as the Judge or Magistrate thinks fit.

(3) The Judge or Magistrate must not make such an order unless
he or she is satisfied that there are reasonable grounds for suspecting
that the detainee is internally concealing a suspicious substance.

(4) Where the Judge or Magistrate does not make such an order,
he or she must order that the detainee be released immediately.

(5) Where:

(a) a Judge or Magistrate orders that a detainee be detained under
this section; and

(b) the Judge or Magistrate is satisfied that the detainee is in need
of protection;

the Judge or Magistrate must appoint a person {not being an officer of
Customs or police officer) to represent the detainee’s interests in
relation to this Division until the detainee is no longer in need of
protection,

+ (6) So far as is practicable, a person so appointed must be
acceptable to the detainee.

Renewal of order for detention

219U. (1) Where:

(a) a person is being detained under an order under section 219T;
and

(b) a detention officer or police officer decides that-a further
period of detention is necessary in order to determine whether
the person is internally concealing a suspicious substance,

the Comptroller or a police officer may apply:
(¢) if there are reasonable grounds to suspect that the detainee is
in need of protection—to a Division 1B Judge; or
(d) in any other case—to a D1v1s1on lB Judge or a Division 1B
Magistrate,

for an order that the detainee be further detained.

(2) Subject to subsection (3), the Judge or Magistrate may order
that the detainee be further detained under this section for a period of
48 hours from the end of the period for which the unexpired order is
in force.

(3) The Judge or Magistrate must not make such an order unless
he or she is satisfied that there are reasonable grounds for suspecting
that the detainee is internally concealing a suspicious substance.
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(4) Where the Judge or Magistrate does not make such an order,
he or she must order that, at the end of the period for which the
unexpired order is in force, the detainee be released immediately.

Arrangement for internal search

219V. (1) This section applies only so long as a detention officer
or police officer suspects on reasonable grounds that the detainee is
internally concealing a suspicious substance.

(2) It
(a) there are no reasonable grounds to believe that the detainee is
in need of protection; and

(b) the detainee signs a written consent to be internally searched:

an officer of Customs or police officer must, as soon as practicable,
arrange for an internal search of the detainee.

3) If: _

(a) there are no reasonable grounds to believe that the detainee is
in need of protection; and

(b) the detainee has been detained under section 219U; and

(c) the detainee has not signed a written consent to be internally
searched; '

the Comptroller or a police officer must, before the end of the period
of detention under that section, apply to a Division 1B Judge for an
order for an internal search of the detainee.

(4) If there are reasonable grounds to believe that the detainee is
in need of protection, the Comptroller or a police officer must:

(a) if a person has been appointed under subsection 219T (S) or
219X (3) to represent the detainee’s interests in relation to this
Division and that person consents to the detainee being inter-
nally searched—as soon as practicable after the consent is
given; or

(b) if paragraph (a) does not apply, and the detainee has been
detained under section 219U—before the end of the period of
that detention; '

apply to a Division 1B Judge for an order for an internal search of the
detainee.
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(5) After the end of a period of detention under section 219§,
219T or 219U, the detainee may be further detained by force of this
subsection:

(a) if subsection (2) applies—until the internal search is com-

pleted; or

(b) if subsection (3) or (4) applies—until an order under this

section is granted.

(6) Subject to subsections (9) and (10), the Judge may order that
the detainee:
(a) be internally searched, the search to start:

(i) if consent to the search has been given under para-
graph (4) (a)—as soon as practicable after the order is
made and no later than a time specified in the order;
or

(it) in any other case—no sooner than the end of the
period of detention under section 219U, but as soon as
practicable after the end of that period and no later
than a time specified in the order; and

(b) be detained for so long as is reasonably necessary for the
internal search to be completed.

(7) Where the Judge does not make such an order, he or she must
order that the detainee be released immediately.

(8) Subject to subsections (9) and (10), on an application made by
the Comptroller or a police officer within the time specified in an
order under paragraph (6) (a), or the time as extended under this
subsection, the Judge may extend that time,

(9) The Judge must not make an order under subsection (6), or
grant an extension of time under subsection (8), unless he or she is
satisfied that there are reasonable grounds for suspecting that the
detainee is internally concealing a suspicious substance.

(10) Subject to subsection (11), the time specified in an order
under paragraph (6) (a), including that time as extended under sub-
section (8), must not be later than 48 hours after:

(a) if the detainee is being detained under section 2195, 219T or

219U —the end of the period of that detention; or

(b) if the detainee is being detained under subsection (5)—the

time when that detention began.
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(11) If the Judge is satisfied that the detainee will refuse, or has
refused, to submit to an internal search in spite of an order having
been made under subsection (6), the time specified in the order under
paragraph (6) (a), including that time as extended under subsection
(8), is to be such time as the Judge considers appropriate in order to
allow an internal search to be carried out.

Detention under this Subdivision

219W. (1) A person detained under this Subdivision may at any
time;

(a) consult a lawyer; or

(b) subject to subsection (3), communicate with another person.

(2) Where a person detained under this Subdivision wishes to
consult a lawyer, an officer of Customs or police officer must arrange
for the person to consult a lawyer of the person’s choice.

(3) An officer of Customs or police officer may stop a person so
detained from communicating with another person if the officer be-
lieves on reasonable grounds that such communication should be
stopped in order to:

(a) safeguard the processes of law enforcement; or
(b) protect the life and safety of any person.

(4) While a person is being detained under an order under this
Subdivision, or has consented to an internal search under this Subdivi-
sion, a detention officer or police officer may ask the person such
questions as are reasonable:

(a) to determine whether the person is internally concealing a

suspicious substance; or

(b) concerning any such substance found to have been internally

concealed by the person.

(5) The detention officer or police officer must not question the
detainee under subsection (4) unless the detention officer or police
officer has informed the detainee:

(a) that the detainee is not obliged to answer any questions asked

of him or her; and

(b) that anything said by him or her may be used in evidence; and

(c) of his or her right to consult a lawyer or communicate with

another person.
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(6) While the person is detained under an order made under this
Subdivision: ’
(a) subject to section 219ZG, the person is to be detained at a
detention place; and
(b) the detention is to be conducted with such medical supervision
as is specified in an order relating to the person’s detention
under this Subdivision; and
(c) the detainee, his or her representative or (where applicable) a
person appointed under subsection 219T (5) or 219X (3) to
represent the detainee’s interests in relation to this Division
may at any time apply to:
(i) if the order was made by a Judge—a Division 1B
Judge; or ‘ .
(ii) if the order was made by a Magistrate—-a Division 1B
Judge or a Division 1B Magistrate,

for the order to be_re_vdked.

Detainee becoming in need of protection

219X. (1) If:

(a) at any time while a person is being detained under this
Subdivision, there are reasonable grounds to believe that the
detainee has become in need of protection; and .

(b) wuntil that time, the detdinee has not been treated under this
Subdivision as being in need of protection;

the Comptroller or a police officer must, as soon as practicable, apply
for an order under this section.

(2) The appiication is to be made:

(a) if the person is being detained under an order made by a
Division 1B Judge or Division 1B Magistrate—to such a Judge
or Magistrate, as the case may be; or

(b) if not—to a Division 1B Judge.

(3) The Judge or Magistrate must, if satisfied that the detainee is
in need of protection, appoint a person (not being an officer of
Customs or a police officer) to represent the detainee’s interests in
relation to this Division until the detainee is no longer in need of
protection.

(4) So far as is practicable, a person so appointed must be a
person acceptable to the detainee.
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Appl'ications for orders under this Subdivision

219Y. (1) A detainee must be given adequate opportunity to
obtain legal advice and legal representation in relation to an applica-
tion for an order under this Subdivision, '

(2) An application under this Subdivision may be made orally or
in writing and, subject to subsection (5), must be made in person, and
on oath or affirmation, at a hearing before the relevant Judge or
Magistrate.

(3) Subject to subsection (4), the detainee has the right to be
present at, to make submissions to, and to be represented before, any
hearing before the Judge or Magistrate.

(4) The Judge or Magistrate, to the extent that he or she thinks
necessary to:

(a) safeguard the processes of law enforcement; or

(b) protect the life and safety of any person;

may: :

(c) restrict the rights under subsection (3) of the detainee to hear
or have access to evidence presented by or on behalf of the
Comptroller or a police officer; or

(d) order that a witness not be required to answer a question or to
produce a document.

(5) Where it is not practicable to make an application under this
Subdivision in person, the application may be made by telephone or
any other appropriate method of communication, and:

(a) if the Judge or Magistrate so requires—the detainee or the
detainee’s representative is to be given an opportunity to make
submissions to the Judge or Magistrate by the same method of
communication; and :

(b) as soon as practicable after making the application, the Comp-
troller or a police officer must give the Judge or Magistrate a
statutory declaration setting out the facts and reasons support-
ing the application.

Internal search

219Z. (1) An internal search is to be carried out by a medical
- practitioner.

(2) Where the detainee is in need of protection, the search is to be
carried out in the presence of the person appointed under subsection
219T (5) or 219X (3). '
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(3) Subject to subsection (5), the search is to be carried out at a
place that:
(a) is specified in regulations made for the purposes of this sub-
section; or
(b) is provided with the technical, paramedical and other services
prescribed for the purposes of this subsection.

(4) If the person is not being detained at such a place, an officer of
Customs or police officer must, as soon as practicable:

(a) take the person to the nearest such place that the officer
considers, on reasonable grounds, to be suitable for the search;
and

(b) continue the person’s detention at that place.

(5) The recovery, during the search, of a substance or thing
internally concealed by the detainee is to be carried out at a place
that:

(a) is specified in regulations made for the purposes of this sub-

section; or

(b) is provided with the technical, paramedical and other services

prescribed for the purposes of this subsection.

(6) If the person is not being detained at such a place, an officer of
Customs or police officer must:

(a) take the person to the nearest such place that the officer
considers, on reasonable grounds, to be suitable for the recov-
ery; and

(b) continue the person’s detention at that place.

Subdivision D— Detention generally

Detention officers

219ZA. (1) The Comptroller may, by signed instrument, declare a
class of officers of Customs to be detention officers for the purposes of
Subdivision A.

(2) The Comptroller may, by signed instrument, declare a class of
officers of Customs to be detention officers for the purposes of Sub-
division B.

(3) The Comptroller may, by signed instrument, declare a class of .
officers of Customs to be detention officers for the purposes of Sub-
division C. '
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Detention places

219ZB. (1) A place that is: :
(a) prescribed for the purposes of this subsection; or

(b) provided with amenities that satisfy standards prescribed for
the purposes of this subsection;

is a detention place for the purposes of Subdivision B,

(2) A place that is:
(a) prescribed for the purposes of this subsection; or

(b) provided with amenities that satisfy standards prescribed for
the purposes of this subsection;

is a detention place for the purposes of Subdivision C.

Detention under this Division

219ZC. (1) An officer of Customs or police officer exercising
powers under this Division in relation to a person must produce
identification as such an officer when requested by the person to do
$0.

(2) An officer of Customs or police officer exercising powers
under this Division in relation to a person must not use more force, or
subject the person to greater indignity, than is reasonable and neces-

sary.
(3) While a person is being taken to a particular place under this

Division (except under subsection 219ZE (3)) the person is regarded as
being detained under this Division,

(4) While a person is being detained under this Division, the
person is regarded as being in the custody of:

(a) if the person is being detained by an officer of Customs—the
Comptroller; or

(b) if the person is being detained by a member of the Australian
Federal Police—the Commissioner of Police; or

(c) if the person is being detained by a member of the Police
Force of a State or Territory—the person who holds, in rela-
tion to that Police Force, the same office as the Commissioner
of Police holds in relation to the Australian Federal Police,

Detainees not fluent in English

219ZD. (1) Where an officer of Customs or police officer detain-
ing a person under this Division has reasonable cause to believe that
the person is unable, because of inadequate knowledge of the English
language or for any other reason, to communicate orally with
reasonable fluency. in the English language, the officer must take all
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reasonable steps to ensure that, at all times during the person’s
detention when communication with or by the person is to take place,
a person competent to act as an interpreter is present and acts as
interpreter for the purposes of the communication,

(2) Subsection (1) does not apply if the person detained and the
person with whom he or she is communicating are able:
(a) to communicate in a language other than the English language
with reasonable fluency; or
(b) to communicate satisfactorily by any other means.

Release from, or cessation of, detention

219ZE. (1) In spite of any other provision of this Division, but
subject to subsection (2) and section 219ZG, where a person is de-
tained under this Division and:
(a) an order is made under this Division that the person be
released; or
{b) an order for the detention of the person is revoked; or
(¢) an order for the detention of the person has ended and
subsection 219V (5) does not apply; or
(d) if the detention is under Subdivision B—no detention officer
suspects on reasonable grounds that the person is unlawfully
carrying prohibited goods; or
(e) if the detention is under Subdivision C—no detention officer
suspects on reasonable grounds that the person is internally
concealing a suspicious substance; or
(f) an internal search of the person is completed,

the detention, and any search, of the person under this Division must
cease immediately.

(2) Subsection (1) does not prevent a further application of this
Division, or the detention of the person under any law other than this
Division.

) It

(a) the detainee is released at any place other than the place at

which he or she was first detained; and

(b) the detainee so requests;

the detainee must immediately be returned free of charge to the place
of the first detention.
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Subdivision E—Medical practitioners

Conduct of internal search

219ZF. (1) Subject to subsection (2), a medical practitioner may,
in carrying out an internal search of a detainee under section 219Z,
use any medical procedure or apparatus that the medical practitioner
considers to be reasonably safe in the circumstances.

(2) The medical practitioner must not use any medical procedure
involving surgical incision unless he or she considers it necessary to do
so because the detainee’s life is at risk.

(3) If the medical practitioner;

(a) suspects on reasonable grounds during the internal search that
the detainee is internally concealing a substance or thing; and

(b) lacks sufficient expertise to recover it;

he or she must, as soon as practicable, arrange for another medical
practitioner having that expertise to do so.

Medical practitioner may take action to preserve detainee’s life

219ZG. (1) A medical practitioner may take such measures in
relation to a detainee, including removal to another place, as the
medical practitioner considers necessary because the detainee’s life is
at risk, including measures involving surgical incision or exploration.

(2) While the detainee is being so removed to a place, and while
he or she is at that place:

(a) he or she may be detained under this subsection; and

(b) time is not to be taken to run under an order made under
Subdivision C.

Medical practitioner to answer questions and prepare report

219ZH. (1) Subject to subsection (4), at any time during the
period during which a medical practitioner is involved in doing any-
thing under this Division, an officer of Customs or police officer may
ask the medical practitioner questions relating to whether an internal
search of the detainee should be carried out, the manner in which
such a search is being carried out or the results of such a search, and
the medical practitioner must answer those questions to the best of his
or her ability,

(2) As soon as practicable after completing anything done under
this Division, the medical practitioner or medical practitioners in-
volved must give to the chief officer of the person who detained the
detainee a written report under subsection (3).
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(3) The report is to be in accordance with directions given by the
chief officer concerned. :

(4) Subsections (1), (2) and (3) are not limited by any law relating
to privilege or confidentiality.

(5) A report prepared under subsection (3) and given to a chief
officer under subsection (2) is, in any proceedings under this Act,
prima facie evidence of the facts stated in the report.

(&) In this section:
“chief officer” means:

(a) in relation to an officer of Customs—the Comptroller; or

(b) in relation to a member of the Australian Federal Police—the
Commissioner of Police; or

{(¢) in relation to a member of the Police Force of a State or
Territory—the person who holds, in relation to that Police
Force, the same office as the Commissioner of Police holds in
relation to the Australian Federal Police.

Proceedings against medical practitioners

219Z). Proceedings, other than proceedings concerning negligently
causing injury, do not lie against a medical practitioner, or any person
assisting or providing facilities to a medical practitioner, in respect of
anything done by the medical practitioner under this Division.

Division 1C—Judges and Magistrates

Nature of functions of Judge or Magistrate

219ZK. (1) Where this Part confers on a Judge or Magistrate the
function of issuing a warrant or giving an order, the function is so
conferred on the Judge or Magistrate in a personal capacity and not as
a court or a member of a court.

(2) Without limiting the generality of subsection (1), a warrant or
order issued or given by a Judge or Magistrate under this Part has
effect only by virtue of this Act and is not to be taken by implication
to be issued or given by a court, _

Protection of Judge or Magistrate

219ZL. (1) A Judge of the Federal Court of Australia, of the
Supreme Court of the Australian Capital Territory or of the Family
Court of Australia has, in performing a function of, or connected with,
issuing a warrant or giving an order under this Part, the same protec-
tion and immunity as a Justice of the High Court has in relation to
proceedings in the High Court.
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(2) A Judge of the Supreme Court of a State, or a Judge of the
Supreme Court of the Northern Territory who is not a Judge referred
to in subsection (1), has, in performing a function of, or connected
with, issuing a warrant or giving an order under this Part, the same
protection and immunity as if he or she were performing that function
as that Supreme Court or as a member of that Supreme Court.

(3) A Magistrate performing a function of, or connected with,
issuing a warrant or giving an order under this Part has the same
protection and immunity as if he or she were performing that funetion
as a Magistrates Court or as a member of a Magistrates Court.

Division 2— Protection to Officers

Reasonable cause for seizure a bar to action

220. No person shall be liable for any seizure under this Act for
which there shall have been reasonable cause, and when any claimant
recovers any ship aircraft or goods seized or any proceeds thereof and
at the same time reasonable cause for the seizure is found such finding
shall bar all proceedings against all persons concerned in the seizing.

Notice of action to be given

221. No proceedings shall be commenced against any officer for
anything done in execution of or by reason of his office until one
month next after notice in writing shall have been delivered to him or
left at his usual place of abode by the plaintiff his attorney or agent in
which notice shall be clearly stated the cause and nature of the
proceeding and the court in which the same is intended to be
instituted, the name and place of abode of the plaintiff and the name
and place of business of such attorney or agent unless the Supreme
~ Court of a State, the Supreme Court of the Australian Capital Terri-
tory or the Supreme Court of the Northern Territory of Australia has
granted leave to the plaintiff to proceed without notice, which leave
the Court may grant on such terms as it thinks just,

Defect in notice not to invalidate

222, No notice under the last preceding section shall be deemed
invalid by reason of any defect or inaccuracy therein unless the Court
is of opinion that the defect or inaccuracy would prejudice the defen-
dant in his defence and the Court may give leave to amend such notice
as it thinks just.



282 Customs Act 1901
5. 223

No evidence to be produced but that contained in notice

223. Upon any proceeding instituted in pursuance of such notice
the plantiff shall not be at liberty to advance any evidence of any cause
of action except such as has been distinctly stated in such notice nor
shall the plaintiff be entitled to a verdict without proving on the trial
that such notice has been duly served.

Officer may tender amends

224. It shall be lawful for any officer to whom notice of proceed-
ing shall have been given at any time within one month after such
notice to tender amends to the plaintiff his attorney or agent and in
case such amends be not accepted to plead such tender in defence
either alone or with other defences and if the amends tendered shall
be found to have been sufficient no costs shall be recovered against an
officer and he shall be entitled to costs if he shall have brought the
amount into court when entering his defence.

Commencement of proceedings against officers

225. Every proceeding against any officer shall except as men-
tioned in the next section be commenced within 6 months after its
cause shall have arisen and not afterwards and the venue shall be local
and the defendant may plead the general issue and give any special
matter in evidence.

Time for commencing action

226. (1) No proceeding whether against an officer or otherwise for
anything done for the protection of the revenue in relation to any
Customs Tariff or Customs Tariff alteration proposed in the Par-
liament shall except as mentioned in the next section be commenced
before the close of the session in which such Tariff or Tariff alteration
is proposed or before the expiration of 12 months after such Tariff or
Tariff alteration is proposed, whichever first happens.

(2) No proceeding, whether against an officer or otherwise, for
anything done for the protection of the revenue in relation to a
Customs Tariff or Customs Tariff alteration that is intended to be
proposed in accordance with a notice under section 273EA shall,
except as provided in the next succeeding section, be commenced
before:

(a) the seventh sitting day of the House of Representatives after
the date of publication of the notice, or the day on which the
period of 6 months from the date of publication of the notice
expires, whichever is the earlier day; or
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(b) where, on or before the earlier of the days referred to in the
last preceding paragraph, a Customs Tariff or Customs Tariff
alteration that would validate the thing so done is proposed in
the Parliament—the close of the session in which the Customs
Tariff or Customs Tariff alteration is so proposed, or the
expiration of 12 months after the Customs Tariff or Customs
Tariff alteration is so proposed, whichever first happens.

Security may be required

227, The Supreme Court of a State, the Supreme Court of the
Australian Capital Territory or the Supreme Court of the Northern
Territory of Australia on the application of any person who desires to
commence any proceeding mentioned in the last section against an
officer may require the officer to give security to the satisfaction of the
Court to abide the result of the proceeding and in default of the giving
of such security may sanction the immediate commencement of the
proceeding,

PART XIII--PENAL PROVISIONS
Division I —Forfeitures

Forfeited ships and aircraft

228, (1) The following ships or boats not exceeding 80 metres in
overall length and the following aircraft shall be forfeited to the
Crown:

(1) Any ship or aircraft used in smuggling, or knowingly used in
the unlawful importation, exportation, or conveyance of any
prohibited imports or prohibited exports.

(2) Any ship the master of which has refused to permit his ship to
be boarded following a request properly made of him under
subsection 59 (1) or (2).

(3) Any aircraft failing to land at an airport for boarding upon its
pilot being properly requested under section 59 to land the
aircraft,

(4) Any ship or aircraft from which goods are thrown overboard
staved or destroyed to prevent seizure by the Customs,

(5) Any ship or aircraft found within any port or airport with
cargo on board and afterwards found light or in ballast or with
the cargo deficient and the master or pilot of which is unable
to lawfully account for the difference.
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(6) Any ship or aircraft which on being boarded in pursuance of
section 59, 185 or 187 is found to be constructed, adapted,
altered or fitted in any manner for the purpose of concealing
goods.

The owner of a ship exceeding 80 metres in overall length which
would be forfeited if the ship were less than 80 metres in overall
length shall be liable to a penaity not exceeding $100,000, and the ship
may be detained until the penalty is paid or until security is given for
its payment.

(2) For the purposes of this section, the overall length of a ship
shall be ascertained by measuring the distance between:
(a) a vertical line passing through a point, being the foremost part
of the stem; and
{b) a vertical line passing through a point, being the aftermost part
of the stern.

Forfeited resources installations

228A. Any overseas resources installation that becomes attached to
the Australian seabed without the permission of the Comptroller given
under subsection SA (2) shall be forfeited to the Crown.

Forfeited sea installations

228B. Any overseas sea installation that becomes installed in a
coastal area without the permission of the Comptroller given under
subsection 5B (2) shall be forfeited to the Crown.

Forfeited goods

229. (1) The following goods shall be forfeited to the Crown:

(a) All goods (not being objects forfeited, or liable to forfeiture,
under the Protection of Movable Cultural Heritage Act 1986)
which are smuggled, or unlawfully imported, exported, or
conveyed.

(b) All prohibited imports.

(ba) All goods the importation of which has been prohibited unless
a licence or permission containing conditions or requirements
has been granted and those conditions or requirements have
not been complied with.

(bb) Any goods sold under section 207 or sold or otherwise
disposed of under section 208D subject to a condition that has
not been complied with.

(c) All goods imported or exported in any ship boat or aircraft in
which goods are prohibited to be imported or exported.
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(d) All dutiable goods found on any ship boat or aircraft being
unlawfully in any place.

(e) All goods found on any ship or aircraft after arrival in any
port or airport and not being specified or referred to in the
cargo report made under section 64AB and not being baggage
belonging to the crew or passengers and not being satisfactorily
accounted for.

(f) All goods in respect of which bulk is untawfully broken,

(g) All goods subject to the control of the Customs that are
moved, altered or interfered with except as authorized by this
Act.

(h) All goods which by this Act are required to be moved or dealt
with in any way and which shall not be moved or dealt with
accordingly,

(}) Any carriage or animal used in smuggling or in the unlawful
importation, exportation, or conveyance of any goods.

(m) All goods not being passengers’ baggage found on any ship or
aircraft after clearance and not specified or referred to in the
Outward Manifest and not accounted for to the satisfaction of
the Collector.

(n) All prohibited exports put on any ship boat or aircraft for
export or brought to any wharf or place for the purpose of
export.

(o) All dutiable goods concealed in any manner.

(p) Any package having concealed therein goods not enumerated
in the entry or being so packed as to deceive the officer.

(q) All dutiable goods found in the possession or in the baggage of
any person who has got out of, landed from or gone on board
any ship boat or aircraft and who has denied that he has any
dutiable goods in his possession, or who when questioned by
an officer has not fully disclosed that such goods are in his
possession or baggage,

(r) All goods offered for sale on the pretence that the same are
prohibited or smuggled goods.

(1A) In spite of subsection (1), goods are not forfeited to the
Crown merely because they are imported or exported in contravention
of the Motor Vehicle Standards Act 19809.

(2) Notwithstanding section 228, this section applies in relation to
ships, boats and aircraft as well as other goods.

(3) In spite of subsection (1), goods are not forfeited to the Crown
merely because they are imported or exported in contravention of the
Hazardous Waste (Regulation of Exports and Imports) Act 1989.
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Proceeds of drug trafficking liable to forfeiture

229A. (1) In this section, unless the contrary intention appears:
“cheque® includes a bill, promissory note or other security for money;
“goods” includes cheques, but does not include moneys in the form of
cash;
“moneys” means moneys in the form of cash.

(2) This section applies to:

(a) moneys or goods in the possession or under the control of a
person, being moneys or goods that came into his possession
or under his control by reason of:

(i) his selling or otherwise dealing in, or his agreeing to
sell or otherwise deal in, narcotic goods imported into
Australia in contravention of this Act;

(i) his importing, or his agreeing to import, narcotic goods
into Australia in contravention of this Act;

(iit) his exporting, or his agreeing to export, narcotic goods
from Australia in contravention of this Act;

(iv) his keeping or having kept, or his agreeing to keep, in
his possession narcotic goods imported into Australia
in contravention of this Act;

(v) his conspiring with another person or other persons to
import any narcotic goods into Australia in contraven-
tion of this Act or to export any narcotic goods from
Australia in contravention of this Act; or

(vi) his aiding, abetting, counselling or procuring, or being
in any way knowingly concerned in, the sale of, or
other dealing in, narcotic goods imported into Austra-
lia in contravention of this Act, the importation of
narcotic goods into Australia in contravention of this
Act, the exportation of narcotic goods from Australia
in contravention of this Act or the keeping in the
possession of any person of narcotic goods imported
into Australia in contravention of this Act;

(b) moneys in the possession or under the contrel of a person that
were paid to him for the sale of goods that were, immediately
before the sale, goods to which this section applied; and

(c) goods in the possession or under the control of a person that
were purchased or otherwise acquired by him with or out of
moneys to which this section applied.

(3) Where a person who obtained possession or control of a
cheque, or was paid moneys by a cheque, in any of the circumstances
set out in paragraph (2) (a) or (b) receives, in respect of the cheque,
moneys in the form of cash, the moneys so received shall, for the
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purposes of subsection (2), be deemed to be moneys that came into his
possession or under his control, or were paid to him, in the ecir-
cumstances in which he obtained possession or control of the cheque,
or was paid the moneys by the cheque.

(4) Where a person who purchases or otherwise acquires goods
pays the whole or substantially the whole of the amount paid by him
for the goods by means of a cheque that came into his possession or
under his control as set out in paragraph (2) (a), the goods shall, for
the purposes of subsection (2), be deemed to have come into his
possession or under his control in the circumstances in which the
cheque came into his possession or under his control.

(5) For the purposes of paragraph (2) (c), goods shall not be taken
to have been purchased with or out of moneys to which this section
applied unless the whole, or substantially the whole, of the moneys
paid for the goods were moneys to which this section applied.

(6) For the purposes of section 203, moneys or goods to which this
section applies shall be deemed to be forfeited goods and, upon
moneys or goods to which this section applies being seized in pursu-
ance of section 203, they shall, for the purposes of sections 204 to
208E (inclusive) and Part XIV, be deemed to be forfeited goods, and
those provisions apply accordingly.

(7) Where, in any proceedings for the condemnation or recovery
of moneys or goods to which this section applies and which have been
seized under section 203, the Court is satisfied that the relevant
narcotic goods are goods reasonably suspected of having been im-
ported into Australia in contravention of this Act, the Court shall, for
the purposes of the proceedings, treat the narcotic goods as narcotic
goods which have been imported into Australia in contravention of
this Act unless it is established to the satisfaction of the Court that the
narcotic goods were not imported into Australia or were not imported
into Australia in contravention of this Act. '

(8) Without limiting any powers that are conferred on a Court by
the provisions of this Act specified in subsection (6) and notwithstand-
ing any other provision of this Act:

(a) where moneys or goods in the possession or under the control
of a person are seized under section 203, a Court in which
proceedings are brought for the condemnation or recovery of
the moneys or goods shall, if it is satisfied that the moneys or
goods were, at the time when they were so seized, owned by
another person who, when he became the owner of the mon-
eys or goods, did not know, and had no reason to suspect, that
the moneys or goods had come into the possession or under
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the control of the first-mentioned person in circumstances
referred to in subsection (2), direct that the moneys or goods
be delivered to that other person; and

(b) where moneys or goods in the possession or under the control
of the licensee of a warehouse are seized under section 203, a
Court in which proceedings are brought for the condemnation
or recovery of the moneys or goods shall direct that the
moneys or goods be delivered to the licensee if it is satisfied
that:

(i) the moneys came into the possession or under the
control of the licensee by reason of his storing in the
warehouse narcotic goods imported into Australia in
contravention of this Act or by reason of his selling
goods that were acquired by him with or out of any
such moneys; or

(ii) the goods were purchased or otherwise acquired by
him out of moneys that so came into his possession or
under his control;

as the case may be, and is also satisfied that the licensee did
not know that the goods stored in the warehouse were narcotic
goods or that they had been imported into Australia in con-
travention of this Act.

Forfeited packages and goods

230. The forfeiture of any goods shall extend to the forfeiture of
the packages in which the goods are contained and the forfeiture of
any package under section 229 shall extend to all goods packed or
contained in the package.

Division 2— Penalties

Assembly for unlawful purposes

231. (1) All persons to the number of 2 or more assembled for
the purpose of:

{a) importing prohibited imports; or

(b) smuggling; or

(c) preventing the seizure, or rescuing after seizure, of any prohib-

ited imports or smuggled goods; “

shall be guilty of an offence punishable upon conviction:

(d) if the offence is committed in relation to goods that are not
narcotic goods—by imprisonment for a period not exceeding 2
years; or



(e)

(2)
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if the offence is committed in relation to goods that are
narcotic goods—as provided by section 235.

This section, in so far as it relates to prohibited imports, shall

apply to all prohibited imports that are narcotic goods.

3)

An offence against this section to which paragraph (1) (d)

applies is punishable upon summary conviction.

Collusive seizures —penalty
232. Whoever:

(a)

being an officer of the Customs or Police makes any collusive
seizure or delivers up or makes any agreement to deliver up or
not to seize any ship boat carriage or goods liable to forfeiture
Or conspires or connives with any person to import or export,
or is in any way concerned in the importation or exportation
of any goods for the purpose of seizing any ship boat carriage
or goods and obtaining any reward for such seizure;

Bribe offered to officer —penalty

(b)

gives, or procures to be given, or offers or promises to give or
procure to be given any bribe recompense or reward to, or
makes any collusive agreement with any officer to induce him
in any way to neglect his duty, or who by threats demands or
promises attempts to influence any officer in the discharge of
his duty;

shall be guilty of an indictable offence and shall be liable to imprison-
ment with or without hard labour for any term not exceeding 5 years,

Rescuing goods and assaulting officers
232A. Whoever:

(a)

(b)

rescues any goods which have been seized, or, before or at or
after seizure, staves, breaks or destroys any goods or docu-
ments relating thereto to prevent the seizure thereof or the
securing of the same or the proof of any offence; or

assaults, resists, molests, obstructs or endeavours to intimidate

any officer, or any person assisting an officer, in the execution
of his duty;

shall be guilty of an offence and shall be liable, upon summary
conviction, to a fine not exceeding $500 or to imprisonment for any
period not exceeding 2 years.
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Smuggling and unlawful importation and exportation

233. (1) A person shall not:

(a) smuggle any goods; or

(b) import any prohibited imports; or
(¢) export any prohibited exports; or

(d) unlawfully convey or have in his possession any smuggled
goods or prohibited imports or prohibited exports.

(JAA) A person who contravenes subsection (1) is guilty of an

offence punishable upon conviction:

(a) in the case of an offence against paragraph (1) (a) or an
offence against paragraph (1) (d) in relation to smuggled
goods—as provided by subsection 233AB (1); or

(b) in any other case—as provided by subsection 233AB (2).

(2) It shall not be lawful for any person to convey or have in his
possession without reasonable excuse {proof whereof shall lie upon
him) any smuggled goods or prohibited imports.

(3) It shall not be lawful for any person to convey or have in his
possession any prohibited exports with intent to export them or know-
ing that they are intended to be unlawfully exported.

(4) Merchandise on board a ship or aircraft calling at any port or
airport in Australia, but intended for and consigned to some port or
airport or place outside Australia, shall not be deemed to be unlaw-
fully imported into Australia if the goods are specified on the ship’s or
aircraft’s manifest and are not transhipped or landed in Australia or
are transhipped or landed by authority. :

(5) This section does not apply to, or in relation to, narcotic
goods.

Master not to use or allow use of ship for smuggling

233A. (1) The master of a ship or the pilot of an aircraft shall not
use his ship or aircraft, or knowingly suffer her to be used, in
smuggling, or in the importation of any goods in contravention of this
Act, or in the exportation or conveyance of any goods in contravention
of this Act.

(2) A person who contravenes subsection (1) is guilty of an offence
punishable upon conviction:
(a) in the case of an offence committed in relation to goods that
are narcotic goods—as provided by section 235;
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(b) in the case of an offence committed in relation to the smug-
gling of goods that are not narcotic goods—as provided by
subsection 233AB (1); or

(c) in any other case—as provided by subsection 233AB (2).

Penalties for offences against sections 233 and 233A

233AB. (1) Where an offence is punishable as provided by this

subsection, the penalty applicable to the offence is:

(a) where the Court can determine the amount of the duty that
would have been payable on the smuggled goods to which the
offence relates if those goods had been entered for home
consumption on:

(i) where the date on which the offence was committed is
known to the Court—that date; or

(ii) where that date is not known to the Court—the ate on
which the prosecution for the offence was instituted;

a penalty not exceeding 5 times the amount of that duty and
not less than 2 times that amount; or

(b) where the Court cannot determine the amount of that duty, a
penalty not exceeding $50,000.

- (2) Where an offence is punishable as provided by this subsection,
the penalty applicable to the offence is:
(a) where the Court can determine the value of the goods to
which the offence relates, a penalty not exceeding:
(i) 3 times the value of those goods; or
(ii) $50,000;

whichever is the greater; or

(b) where the Court cannot determine the value of those goods—a
penalty not exceeding $50,000.

Special provisions with respect to narcotic goods

233B. (1) Any person who:

(a) without any reasonable excuse (proof whereof shall liz upon
him) has in his possession, on board any ship or aireraft, any
prohibited imports to which this section applies; or

(aa) without reasonable excuse {proof whereof shall lie ufon the
person) brings, attempts to bring, or causes to be brougat, into
Australia any prohibited imports to which this section a jplies;

(b) imports, or attempts to import, into Australia any prchibited
imports to which this section applies or exports, or atte:npts to
export, from Australia any prohibited exports to which this
section applies; or
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(c) without reasonable excuse (proof whereof shall lie upon him)
has in his possession, or attempts to obtain possession of, any
prohibited imports to which this section applies which have
been imported into Australia in contravention of this Act; or

(caa) without reasonable excuse (proof whereof shall lie upon him)
conveys, or attempts to convey, any prohibited imports to
which this section applies which have been imported into
Australia in contravention of this Act; or

{ca) without reasonable excuse (proof whereof shall lie upon him)
has in his possession, or attempts to obtain possession of, any
prohibited imports to which this section applies which are
reasonably suspected of having been imported into Australia in
contravention of this Act; or

(cb) conspires with another person or other persons to import,
bring, or cause to be brought, into Australia any prohibited
imports to which this section applies or to export from Austra-
lia any prohibited exports to which this section applies; or

{d) aids, abets, counsels, or procures, or is in any way knowingly
concerned in, the importation, or bringing, into Australia of
any prohibited imports to which this section applies, or the
exportation from Australia of any prohibited exports to which
this section applies; or

(e) fails to disclose to an officer on demand any knowledge in his
possession or power concerning the importation or intended
importation, or bringing or intended bringing, into Australia of
any prohibited imports to which this section applies or the
exportation or intended exportation from Australia of any
prohibited exports to which this section applies;

shall be guilty of an offence.

(1A) On the prosecution of a person for an offence against the last
preceding subsection, being an offence to which paragraph (c¢) of that
subsection applies, it is not necessary for the prosecution to prove that
the person knew that the goods in his possession or of which he
attempted to obtain possession had been imported into Australia in
contravention of this Act, but it is a defence if the person proves that
he did not know that the goods in his possession or of which he
attempted to obtain possession had been imported into Australia in
contravention of this Act.

(1B} On the prosecution of a person for an offence against
subsection (1), being an offence to which paragraph (ca) of that
subsection applies, it is a defence if the person proves that the goods
were not imported into Australia or were not imported into Australia
in contravention of this Act.
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(1C) Auny defence for which provision is made under either of the
last 2 preceding subsections in relation to an offence does not limit any
defence otherwise available to the person charged.

(2) The prohibited imports to which this section applies are
prohibited imports that are narcotic goods and the prohibited exports
to which this section applies are prohibited exports that are narcotic
goods. '

(3) A person who is guilty of an offence against subsection (1) of
this section is punishable upon conviction as provided by section 235,

(4) This section shall not prevent any person from being
proceeded against for an offence against any other section of this Act,
but he shall not be liable to be punished twice in respect of any one
offence.

Evidence of Analyst

233BA. (1) The Comptroller may appoint a person to be an
analyst for the purposes of this Act.

(2) Subject to subsection (4), in any proceedings for an offence
against section 233B, a certificate of an analyst in an approved form
stating, in respect of a substance in relation to which the offence is
alleged to have been committed:

(a) that the analyst signing the certificate is appointed under
subsection (1); and

(b) when and from whom the substance was received; and

(c) what, if any, labels or other means of identifying the substance
accompanied it when it was received; and

(d) what container or containers the substance was contained in
when it was received; and

{e) a description, and the weight, of the substance received; and
(f) when the substance, or a portion of it, was analysed; and

(g) a description of the method of analysis; and

(h) the results of the analysis; and

(j) how the substance was dealt with after handling by the analyst,
including details of:

(i) the quantity retained; and
(ii) the name of the person, if any, to whom any retained
quantity was given; and
(iii) measures taken to secure any retained quantity;

is admissible as prima facie evidence of the matters in the certificate
and of the correctness of the result of the analysis.
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(3) For the purposes of this section, a document purporting to be
a certificate referred to in subsection (2) shall, unless the contrary is
established, be deemed to be such a certificate and te have been duly
given.

(4) A certificate shall not be admitted in evidence under sub-
section (2) in proceedings for an offence unless the person charged
with the offence or a solicitor who has appeared for the person in
those proceedings has, at least 14 days before the certificate is sought
to be so admitted, been given a copy of the certificate together with
reasonable notice of the intention to produce the certificate as evi-
dence in the proceedings.

(5) Subject to subsection (6), where, under subsection (2), a
certificate of an analyst is admitted in evidence in a proceeding for an
offence, the person charged with the offence may require the analyst to
be called as a witness for the prosecution and the analyst may be
cross-examined as if he or she had given evidence of the matters stated
in the certificate.

(6) Subsection (5) does not entitle a person to require an analyst
to be called as a witness for the prosecution unless:

(a) the prosecutor has been given at least 4 days notice of the
person’s intention to require the analyst to be so called; or

(b) the Court, by order, allows the person to require the analyst to
be so called.

Customs offences

234. (1) A person shall not:
(a) Evade payment of any duty which is payable;
(b) Obtain any drawback, refund, rebate or remission which is not
payable;
(d) knowingly or recklessly:
(i) make a statement to an officer that is false or mislead-
ing in a material particular; or
(ii) omit from a statement made to an officer any matter or
thing without which the statenmient is misleading in a
material particular;
(g) Refuse or fail to answer questions or to produce documents;
(h) Sell or offer for sale, any goods upon the pretence that such
goods are prohibited imports or smuggled goods.
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(2) A person who contravenes subsection (1) is guilty of an offence
punishable upon conviction:
(a) in the case of an offence against paragraph (1) (a), by:

(i) where the Court can determine the amount of the duty
on goods the payment of which would have been
evaded by the commission of the offence if the goods
had been entered for home consumption on:

(A) where the date on which the offence was commit-
ted is known to the Court—that date; or

(B) where that date is not known to the Court—the
date on which prosecution for the offence was
instituted; :

a penalty not exceeding 5 times the amount of that
duty and not less than 2 times that amount; or

(ii) where the Court cannot determine the amount of that
duty, a penalty not exceeding $50,000;

(b) in the case of an offence against paragraph (1) (b), by a
penalty not exceeding 5 times the amount of drawback, refund,
rebate or remission that was obtained by the commission of
the offence and not less than 2 times that amount;

(c) subject to subsection (3), in the case of an offence against
paragraph (1) (d), by a penalty not exceeding $5,000; or

(d) in the case of an offence against paragraph (1) (g) or (h), by a
penalty not exceeding $1,000.

(2A) Where an export entry, a submanifest, an outward manifest or
a withdrawal of such an entry, submanifest or manifest is taken, under
subsection 119D (3), to have been communicated to Customs, then, for
the purposes of paragraph (1) (d), the part of the communication
constituting the transmission to Customs is treated as a statement made
to the Comptroller.

(2B) Where an import entry or a withdrawal of an import entry is
taken, under section 71L, to have been communicated to Customs,
then, for the purposes of paragraph (1) (d), the part of the commu-
nication constituting the transmission to Customs is treated as a state-
ment made to the Comptroller,

(2C) Nothing in subsection (2A) or (2B) is to be taken to affect
the operation of any of the provisions of section 183,

(3) Where a person is convicted of an offence against paragraph
(1) (d) in relation to a statement made, or an omission from a
statement made, in respect of the amount of duty payable on particular
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goods, a Court may, in relation to that offence, impose a penalty not
exceeding the sum of $5,000 and twice the amount of the duty payable
on those goods.

Places set aside for purposes of Act

234AA. (1) Where a place is to be used by officers:

(a) for questioning, for the purposes of this Act or of any other
law of the Commonwealth, passengers disembarking from or
embarking on a ship or aircraft,

(b) for examining, for such purposes, the personal baggage of such
Passengers; or

(c) as a holding place for such passengers;

a Collector, or a person authorized by a Collector to do so, may cause
signs to be displayed at or near the place that identify the place and
state that entry into it by unauthorized persons is prohibited by this
Act.

(2) Where a sign is displayed in relation to a place under
subsection (1), a Collector, or a person authorized by a Collector to do
50, may cause signs to be displayed at or near the place that identify
the place and state that the use of cameras or sound recorders at the
place by unauthorized persons is prohibited by this Act.

Unauthorised entry to places and on ships, aircraft or wharves

234A, (1) A person, other than a passenger disembarking from, or
embarking on, a ship or aircraft, shall not, except by authority:
(a) enter into, or be in, a place in relation to which a sign is
displayed under subsection 234AA (1); or
(b) enter on or be in or on:
(i) a ship;
(ii) an aircraft;
(iii) the wharf at which, or the part of a wharf adjacent to
which, a ship is berthed,;

at a time when goods being the personal baggage of passengers
disembarking from, or embarking on that ship or aircraft are
being examined, for the purposes of this Act, at or in the
vicinity of the ship, aircraft, wharf or part of a wharf,

Penalty: $1,000.

(2) The last preceding subsection does not prohibit a person:

(a) who has, or is a member of an authority which has, the
management or control of a wharf or wharves or an airport or
airports; or
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(b) who is employed in connexion with the management or con-
trol of a wharf or wharves or an airport or airports;

from entering on, or being in or on, a place, ship, aircraft, wharf or
part of a wharf for the purposes of that management or control.

(3) In any proceedings for the prosecution of a person for an
offence against subsection (1), evidence that a sign stating that entry
into a place is prohibited by this Act was displayed at or near that
place is prima facie evidence that the sign was so displayed in accor-
dance with subsection 234AA (1),

Unauthorised use of cameras and sound recorders

234AB. (1) An officer may direct a person, including a passenger
disembarking from, or embarking on, a ship or aircraft:

(a) not to operate a camera, or use an appliance to record or
transmit sound, at a place in relation to which a sign is
displayed under subsection 234AA (2); or

(b) not to operate a camera, or use an appliance to record or
transmit sound, at a place (being a place that is part of a ship,
of an aircraft or of a wharf) at a time when the personal
baggage of passengers disembarking from, or embarking on, a
ship or aircraft, is being examined, for the purposes of this
Act, at or in the vicinity of that place.

(2) Where an officer gives to a person a direction under subsection
(1), the officer shall inform that person that failure to comply with that
direction is an offence under this Act.

(3) A person shall not, without reasonable excuse, fail to comply
with a direction given to that person by an officer in accordance with
subsection (1).

Penalty: $1,000.

(4) In any proceedings for the prosecution of a person for an
offence against subsection (3), evidence that a sign stating that the use
of a camera or a sound recorder at a place is prohibited by this Act
was displayed at or near that place is prima facie evidence that the
sign was so displayed in accordance with subsection 234AA (2).

(5) In this section, “camera” includes any device for making or
transmitting, or designed for use in the making or transmission of,
images of objects.

(6) For the purposes of this section; a person shall be taken to use
an appliance to transmit sound at a place if, and omnly if, the person
uses the appliance to transmit sound, other than sound coming from
the appliance, from the place to another place.
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Security of identifying codes and PIN numbers
234AC. (1) A registered EXIT user must:

(a)

(b)

2

(a)

(b)

(3)

(a)

(b

take all reasonable steps, in accordance with the applicable
EXIT agreement, to safeguard the security of the identifying
code allocated to the user; and

notify Customs, at the earliest available opportunity, if the user
is aware that the identifying code is, or'is likely to be known
to any person other than a person to whom the user has made
the code available in circumstances contemplated under the
applicable EXIT agreement.

A registered COMPILE user must:

take all reasonable steps, in accordance with the applicable
COMPILE user agreement, to safeguard the security of the
PIN number or PIN numbers allocated to the user; and

notify Customs, at the earliest available opportunity, if the user
is aware that a PIN number allocated to the user is, or is likely
to be, known to any person other than the person to whom the
user has made the number available in circumstances con-
templated under the applicable COMPILE user agreement.

A registered user of a cargo automation system must:

take all reasonable steps, in accordance with the user agree-
ment applicable to that cargo automation system, to safeguard
the security of the identifying code allocated to the user; and
notify Customs, at the earliest available opportunity, if the user
is aware that the identifying code allocated to the user is, or is
likely to be, known to any person other than an employee of
the user.

Penalty: $5,000.

Penalties for offences in relation to narcotic goods
235. (1) Where:

(a)
(b)

a person commits an offence against subsection 50 (4) or
subsection 112 (2B); and

the offence is an offence that is punishable as provided by this
section;

the penalty applicable to the offence is a fine not exceeding $2,000 or
imprisonment for a period not exceeding 2 years, or both.
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(2) Subject to subsections (3) and (7), where;

(a) a person commits an offence against subsectlon 231 (1), section
233A or subsection 233B (1); and

(b) the offence is an offence that is punishable as provided by this
section,

the penalty applicable to the offence is:
(¢) where the Court is satisfied:
(i) that the narcotic goods in relation to which the offence

was committed:

(A) are a narcotic substance in respect of which there
is a commercial quantity applicable; and

(B) consist of a quantity of that substance that is not
less than that commercial quantity; or

(ii) that the narcotic goods in relation to which the offence
was committed consist of a quantity of a narcotic
substance that is not less than the trafficable quantity
applicable to that substance and also that, on a pre-
vious occasion, a court has:

(A) convicted the person of another offence, being an
offence against a provision referred to in para-
graph (a) that involved other narcotic goods
which consisted of a quantity of a narcotic sub-
stance not less than the trafficable quantity that
was applicable to that substance when the offence
was committed; or

(B) found, without recording a conviction, that the
person had committed another such offence;

imprisonment for life or for such period as the Court thinks
appropriate;

(d) where the Court is satisfied that the narcotic goods in relation
to which the offence was committed comnsist of a quantity of a
narcotic substance that is not less than the trafficable quantity
applicable to the substance but is not satisfied as provided in
paragraph (c):

(i) if the narcotic substance is a parcotic substance other
than cannabis—a fine not exceeding $100,000 or im-
prisonment for a period not exceeding 25 vears, or
both; or

(ii) if the narcotic substance is cannabis—a fine not
exceeding $4,000 or imprisonment for a period not
exceeding 10 years, or both; or

(e) in any other case—a fine not exceeding $2,000 or imprison-
ment for a period not exceeding 2 years, or both.
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(3) Where:

(a) the Court is satisfied that the narcotic goods in relation to
which an offence referred to in subsection (2) was committed
copsist of a quantity of a narcotic substance that is not less
than the trafficable quantity applicable to that substance, but is
not satisfied as provided in paragraph (c) of that subsection in
relation to those narcotic goods; and

(b) the Court is also satisfied that the offence was not committed
by the person charged for any purposes related to the sale of,
or other commercial dealing in, those narcotic goods;

notwithstanding paragraph (d) of that subsection, the penalty punish-
able for the offence is the penalty specified in paragraph (e) of that
subsection.

(4) An offence referred to in subsection (1) or (2) may be
prosecuted summarily or upoen indictment or, where the law of the
State or Territory in which the proceedings are brought makes provi-
sion for an offender who pleads guilty to a charge to be dealt with by
the Court otherwise than on indictment, the Court may deal with an
offender in accordance with that law.

(5) Nothing in subsection (4) renders an offender liable to be
punished more than once for the same offence.

(6) Where proceedings for an offence referred to in subsection (1)
~or (2) are brought in a court of summary jurisdiction, the court may
commit the defendant for trial or to be otherwise dealt with in
accordance with law or, if the court is satisfied that it is proper to do
so and the defendant and the prosecutor consent to it domg $O, may
determine the proceedings summarily.

(7) Where a court of summary jurisdiction determines proceedings
summarily in accordance with subsection (6), it shall not impose a fine
exceeding $2,000 or sentence the defendant to imprisonment for a
period exceeding 2 years, but may impose both a fine and a period of
imprisonment in respect of the offence.

(8) For the purposes of subsections (2) and (3), the narcotic
substance of which narcotic goods in relation to which an offence has
been committed consist is the narcotic substance that is specified in
the relevant information, complaint, declaration, claim or indictment
as the narcotic substance of which those goods consist.
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Aiders and abettors

236. Whoever aids abets counsels or procures or by act or
omission is in any way directly or indirectly concerned in the commis-
sion of any offence against this Act shall be deemed to have committed
such offence and shall be punishable accordingly.

Attempts

237. Any attempt to commit an offence against this Act shall be an
offence against this Act punishable as if the offence had been commit-
ted.

Penalties in addition to forfeitures
239. All penalties shall be in addition to any forfeiture.

Commercial documents to be kept

240. (1) A person who is the owner of goods imported into
Australia shall keep all the relevant commercial decuments relating to
the goods that came into that person’s possession or control before, or
come into that person’s possession or control on or after, the entry of
those goods for any purpose, being documents that are necessary to
enable a Collector to enable a Collector to satisfy himself or herself of
the correctness of the particulars shown in the entry until;

(a) if the goods are not ultimately entered for home consump-
tion—the goods cease to be subject to the control of Customs;
and

(b) if the goods are entered, or ultimately entered, for home
consumption—the expiration of the period of 5 years after the
goods are so entered.

Penalty: $2,000,

(1AA) A person who is the owner of goods imported into Australia
must keep all the relevant commercial documents relating to the
goods:

(a) that come into the person’s possession or control before, or
come into the person’s possession or control on or after, a
return is given to Customs under section 69 or 70 in relation
to those goods; and

(b) that are necessary to enable a Collector to satisfy himself or
herself- of the correctness of the particulars shown in the
return;

until the end of the period of 5 years after the giving of the return,
Penalty: 20 penalty units.
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(1A) A person who is the owner of goods exported from Australia
must keep all the relevant commercial documents relating to the goods
that come into that persons possession or control before, or come into
that persons possession or control on or after, the entry of those goods
for export, being documents that are necessary to enable a Collector to
satisfy himself or herself of the correctness of the particulars shown in
the entry, until the expiration of the period of 5 years after the goods
are so entered.

Penalty: $2000.

(2) Where, in accordance with the requirement of any law of the
Commonwealth or of a State or Territory or with ordinary commercial
practice a document that would, but for this subsection, be required to
be kept in accordance with subsection (1), (1AA) or (1A), is required
by that law or practice to be surrendered to another person, this
section shall be taken to be complied with if, at all times after the
document is so surrendered and during the period that the document
would have been required to be kept, a true copy of the document,
certified in accordance with subsection (3), is kept in its stead.

* (3) Where a person is required to surrender a commercial docu-
ment referred to in subsection (1), (1AA) or (1A) to another person
for a reason set out in subsection (2), the first-mentioned person may
make a true copy of the document and, if the first-mentioned person
does so, and attaches to the copy a certiﬁcate, signed by the first-
- mentioned person:

(a) to the effect:

(i) that the copy is a true copy of the original document;
and

(ii) that the original document has been surrendered to
that other person for that reason; and

(b) providing particulars of the reason referred to in subparagraph
(a) (id);

the certified copy shall be treated by the Comptroller or a Collector,
and shall be admissible in all courts, as if it were the original docu-
ment.

(4) A person who is required by subsection (1}, (1AA) or (1A) to

keep commercial documents relating to particular goods: -

(a) shall keep the documents in such a manner as will enable a
Collector readily to ascertain whether the goods have been
properly described for the purpose of importation or exporta-
tion, as the case requires, and, in the case of goods entered for
home consumption, properly valued or rated for duty;

(b) shall, on request, in writing, by a Collector, inform the Collec-
tor as to the whereabouts of the documents; and
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(c) subject to subsection (5), shall not alter or deface any commer-
cial document required to be so kept.

Penalty: $2,000.

(5) Nothing in paragraph (4) (c) shall be taken to prohibit the
notation or marking of a document in accordance with ordinary
commercial practice.

(6) Where:

(a) a person is convicted of an offence agamst subsectlon (1)
(1AA), (1A) or (4); and

(b) the court before which the person is convicted is satisfied that
the person has previously been convicted of a records offence;

the penalty that the court may impose in respect of the first-mentioned
offence is a fine not exceeding $5,000.

(7) This section shall not require the keeping of any commercial
documents:

(a) by a company that has gone into liquidation and that has been
dissolved;

(b) by a class of persons that is declared by the regulations to be a
class to which this section does not apply; or

(c) of a kind declared by the regulations to be commercial docu-
ments to which this section does not apply.

Rebate documents to be kept

240A. (1) A person who applies for rebate in respect of diesel fuel
under subsection 164 (1) (in this section called the “applicant”) must
keep all relevant rebate documents:
(a) that came into the applicant’s possession before the applica-
tion is made; or
(b) that come into the applicant’s possession after the application
is made;

until the expiration of the period of 5 years after the application is
made.

Penalty: $2,000.

(2) For the purposes of subsection (1), a document is a relevant
rebate document if it is necessary to enable a Collector to ascertain:
(a) the quantity of diesel fuel that was purchased by the applicant
for use in a manner referred to in subsection 164 (1); or

(b) the manner in which the applicant used the fuel in respect of
which the application for rebate is made.



304 Customs Act 1801
s. 240A

3) If

(a) an applicant is required, under subsection (1), to keep a
document; and

(b) the applicant is required by any law of the Commonwealth or
of a State or Territory, or in accordance with ordinary com-
mercial practice to give the document to another person;

the requirements of this section are taken to be complied with if, after
surrendering the document and for the period that the document
would have been required to be kept, the applicant keeps, instead of
the document, a true copy certified in accordance with subsection (4).

(4) If an applicant is required to surrender a document referred to
in subsection (1) for a reason set out in subsection (3), the applicant
may:

(a) make a true copy of the document; and

(b) attach to the copy a certificate, signed by the applicant:

(i) stating that the copy is a true copy of the original
document; and
(ii) stating that the original document has been surren-
dered to another person for a reason set out in sub-
section (3); and
(iii) providing particulars of that reason.

(5) If an applicant makes a true copy and certifies the copy in
accordance with subsection (4), the copy must be treated by the
Comptroller or a Collector and is admissible in all courts as if it were
the original document.

(6) An applicant who is required by subsection (1) to keep
documents:
(a) must keep the documents in a manner that enables a Collector
readily to ascertain:

(i) the quantity of diesel fuel that was purchased by the
applicant for use in a manner referred to in subsection
164 (1); and

(ii) the manner in which the applicant used the fuel in
respect of which the application for rebate is made;
and

(b) must, if the Collector requests the applicant in writing to do
so, inform the Collector of the location of the documents; and
{¢) must not alter any document required to be so kept.

Penalty: $2,000.
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(7) Nothing in paragraph (6) {c) is to be taken to prohibit the
marking of a document in accordance with ordinary commercial prac-
tice.

(8) This section does not require the keeping of any documents:
(a) by a company that has gone into liquidation and that has been
dissolved; or
(b) by a class of persons that is declared by the regulations to be a
* class to which this section does not apply; or
(c) of a kind declared by the regulations to be documents to
which this section does not apply.

Persons not to be subject to prosecution under sections 240 and 240A

240B. Proceedings may be brought against a person in respect of a
failure to keep a document under either section 240 or section 240A,
but not both,

Customs records of computer transmissions admissible in evidence

241. (1) Customs must keep a record of all transmissions made to
or by it;
(a) under the COMPILE computer system relating to an import
entry or a withdrawal of such an entry; or
(b) under the EXIT computer system relating to an export-entry, a
submanifest, a manifest or a withdrawal of such an entry,
submanifest or manifest;

for a period of 5 years after the transmission is communicated to, or
by, Customs.

(2) In any proceedings under this Act, the record retained by
Customs under this section:

(a) is admissible in evidence; and

(b) 1is prima facie evidence:

(i) if it purports to be a record of a transmission made to
Customs—that the person whose PIN number or iden-
tifying code was used for the purpose of the transmis-
sion made the statements contained in the
transmission; and

(ii) if it purports to be a record of a transmission made by

Customs—that Customs made the statements contained
in the transmission.
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Division 3—Recovery of Pecuniary Penalties for Dealings in
Narcotic Goods

Interpretation

243A. (1) In this Division, unless the contrary intention appears:
“benefit” includes service or advantage;
“cheque” includes a bill, promissory note or other security for money;
“Court” means the Federal Court of Australia;
“dealing”, in relation to property of a person, includes:

(a) if a debt is owed to that person—making a payment to any

person in reduction of the amount of the debt;

(b) removing the property from Australia; and

(c) receiving or making a gift of the property;
“effective control”, in relation to property, or an interest in property,
has the meaning given by section 243AB;
“interest”, in relation to property, means:

(a) a legal or equitable estate or interest in the property; or

(b) a right, power or privilege in connection with the property;

whether present or future and whether vested or contingent;

“moneys” means moneys in the form of cash;

“Official Trustee” means the Official Trustee in Bankruptcy;
“pecuniary penalty” means a pecuniary penalty referred to in section
243B;

“penalty amount”, in relation to an order under section 243B against a
person, means the amount that the person is liable to pay the Com-
monwealth under the order;
“petiticn” means a petition under the Bankruptcy Act 1966;
“police officer” means:
(a) a member or special member of the Australian Federal Police;
or
(b) a member of the police force of a State or Territory;
“prope.ty” means real or personal property of every description,
whethe: situated in Australia or elsewhere and whether tangible or
intangible and includes an interest in any such real or personal
property;
E‘r)estrammg order” means an order made under paragraph 243E (2)
c
“truste: in bankruptcy” means:
(a) in relation to a bankruptcy—the trustee of the estate of the
bankrupt;
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(b) in relation to a composition or scheme of arrangement under
Division 6 of Part IV of the Bankruptcy Act 1966—the trustee
of the composition or scheme of arrangement;

(c) in relation to a deed of assignment, a deed of arrangement or

" a composition under Part X of the Bankrupicy Act 1966—the
trustee of the deed or the composition; or

(d) in relation to the estate of a deceased person in respect of
which an order has been made under Part XI of the Bank-
ruptcy Act 1966—the trustee of the estate;

“Trust Fund” means the Confiscated Assets Trust Fund established by
the Proceeds of Crime Act 1987.

(2) Where a person who has obtained possession or control of a
cheque, or was paid moneys by a cheque, in any of the circumstances
set out in subsection (3), receives, in respect of the cheque, moneys in
the form of cash, the moneys so received shall, for the purposes of this
Division, be deemed to be moneys that came into his possession or
under his control, or were paid to him, in the circumstances in which
he obtained possession or control of the cheque, or was paid the
moneys by the cheque,

(3) For the purposes of this Division, a person shall be taken to
engage in a prescribed narcotics dealing if:

(a) he sells or otherwise deals in, or agrees to sell or otherwise
deal in,. narcotic goods imported into Australia in contraven-
tion of this Act;

(b} he imports, or agrees to import, narcotic goods into Australia
in contravention of this Act;

(c) he exports, or agrees to export, narcotic goods from Australia
in contravention of this Act;

(d) he keeps, or agrees to keep, in his possession narcotic goods
imported into Australia in contravention of this Act;

(e) he conspires with another person or other persons to import
any narcotic goods into Australia, or to export any narcotlc
goods from Australia, in contravention of this Act; or

(f) he aids, abets, counsels or procures, or is in any way know-
ingly concerned in, the sale of, or other dealing in, narcotic
goods imported into Australia in contravention of this Act, the
importation of narcotic goods into Australia, or the exporta-
tion of narcotic goods from Australia, in contravention of this
Act, or the keeping in the possession of any person of narcotic
goods imported into Australia in contravention of this Act.

(4) A reference in this Division. to a benefit derived by a person
includes a reference to:

(a) a benefit derived, directly or indirectly, by the person; and
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(b) a benefit derived, directly or indirectly, by another person at
the request or direction of the first person.

(4A) A reference in this Division to the property of a person
includes a reference to property in respect of which the person has a
beneficial interest.

(5) Where, upon application being made to the Court under
subsection 243E (1) and supported by an affidavit made by a police
officer or an officer of Customs stating that he believes that any
property is the property of a person, the Court makes a restraining
order against that property, for the purposes of this Division, the
property shall, while that order applies to the property, be deemed to
be the property of that person.

(6) A reference in this Division to a proceeding for the recovery of
a pecuniary penalty shall be read as a reference to a proceeding
instituted under section 243B for an order under subsection (1) of that
section,

Effective control of property

243AB. (1) Property, or an interest in property, may be subject to
the effective control of a person within the meaning of this Division
whether or not the person has:

(a) a legal or equitable estate or interest in the property; or

(b) a right, power or privilege in connection with the property.

(2) Without limiting the generality of any other provision of this
Division, in determining: :
(a) whether or not property, or an interest in property, is subject
to the effective control of a person; or
(b) whether or not there are reasonable grounds to believe that
property, or an interest in property, is subject to the effective
control of a person;

regard may be had to:

{c) shareholdings in, debentures over or directorships of a com-
pany that has an interest (whether direct or indirect) in the
property;

(d) a trust that has a relationship to the property; and

{e) family, domestic and business relationships between persons
having an interest in the property, or in companies of the kind
referred to in paragraph (c) or trusts of the kind referred to in
paragraph (d), and other persons.
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Pecuniary penalties

243B. (1) Subject to subsection (7), the Minister, the Commis-
sioner of Police, the Comptroller or the Director of Public Prosecu-
tions may institute a proceeding in the Court, on behalf of the
Commonwealth, for an order that a person pay a pecuniary penalty to
the Commonwealth in respect of:

(a) a particular prescribed narcotics dealing engaged in by him; or

(b) prescribed narcotics dealings engaged in by him during a
particular period.

(2) If, in a proceeding instituted under subsection (1), the Court is
satisfied that the person in relation to whom the order is sought:
(a) has engaged in a particular prescribed narcotics dealing; or

(b) has, during a particular period, engaged in prescribed narcotics
dealings;

the Court shall assess, in accordance with section 243C, the value of
the benefits derived by the person by reason of his having engaged in
that dealing, or in prescribed narcotics dealings during that period, as
the case may be, and order the person to pay to the Commonwealth a
pecuniary penalty equal to the value as so assessed.

(3) The Court may order a person to pay a pecuniary penalty
under subsection (2) in relation to a particular prescribed narcotics
dealing, or prescribed narcotics dealings during a particular period,
whether or not the person has been convicted of an offence, or
proceedings have been instituted in respect of any offence, committed
in relation to that dealing or any of those dealings and whether or not
any moneys or other goods have been seized under section 229A in
relation to that dealing or any of those dealings.

(4) An amount payable by a person to the Commonwealth in
accordance with an order made under subsection (2) shall, for all
purposes, be deemed to be a civil debt due by the person to the
Commonwealth.

(5) An order made by the Court under subsection (2) may be
enforced as if it were an order made by the Court in civil proceedings
instituted by the Commonwealth against the person to recover a debt
due by the person to the Commonwealth.

(6) This section applies to and in relation to moneys that come, or
other property that comes, into the possession or under the control of
a person either within or outside Australia, and to benefits that are
provided for a person either within or outside Australia.
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(7) A proceeding under subsection (1) may be commenced:

(@)

(b)

if the proceeding relates to a particular prescribed narcotics
dealing engaged in by a person after the commencement of
this section—within 6 years after that dealing took place; or

if the proceeding relates to prescribed parcotics dealings dur-
ing a particular period, being a period that commenced after
the commencement of this section—within 6 years after the
end of that period.

Assessment of pecuniary penalty

243C. (1) In this section, a reference to the defendant in relation
to a proceeding under section 243B shall be read as a reference to a
person against whom an order is sought in that proceeding.

()

In a proceeding under section 243B, the value of the benefits

derived by the defendant by reason of his having engaged in a
particular prescribed narcotics dealing, or in prescribed narcotics deal-
ings during a particular period shall be assessed by the Court having
regard to the evidence before the Court concerning all or any of the
following matters:

(a)

(b)

(d)

the moneys, or the value of the property other than moneys,
that came into the possession or under the control of:
(i) the defendant; or

(ii) another person at the request or by the dlrectlon of the
defendant;

by reason of the defendant’s having engaged in that dealing or
in prescribed narcotics dealings during that period,
the value of any benefit, other than a benefit of the kind
referred to in paragraph (a) that was provided for:

(i) the defendant; or

(ii) another person at the request or by the direction of the
defendant;

by reason of the defendant’s having engaged in that dealing or
in prescribed narcotics dealings during that period;

in the case of a prescribed narcotics dealing that consisted of
selling or otherwise dealing in narcotic goods—the market
value, at the time of the dealing, of simijlar or substantially
sumlar narcotic goods;

in the case of a prescribed narcotics dealing that consisted of
the doing of any act or thing other than selling or otherwise
dealing in narcotic goods—the amount that was, or the range
of amounts that were, at the time the dealing occurred, or-
dinarily paid for the doing of a similar or substantially similar -
act or thing;
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(e) the value of the defendant’s property before, during and after
he engaged in that dealing, or before, during and after that
period, as the case may be; and

(f) the defendant’s income and expenditure before, during and
after he or she engaged in that dealing, or before, during and
after that period, as the case may be.,

(3) Where evidence is given in a proceeding under section 243B
that the value of the defendant’s property during or after the defen-
dant engaged in a particular prescribed narcotics dealing, or during, or
after the end of, a particular period during which he engaged in
prescribed narcotics dealings, exceeded the value of the defendant’s
property before he engaged in that dealing, or before the commence-
ment of that period, then, for the purposes of subsection (2) of that
section, the Court shall, subject to subsection (4), treat the value of
benefits derived by the defendant by reasons of his having engaged in
that dealing or in prescribed narcotics dealings during that period as
‘being not less than the amount of the greatest excess.

(4) Where, after evidence has been given in a proceeding under
section 243B that the value of the defendant’s property during or after
the defendant engaged in a particular prescribed narcotics dealing, or
during, or after the end of, a particular period, exceeded the value of
the defendant’s property before he engaged in that dealing, or before
the commencement of that period, the defendant satisfies the Court
that the whole or a part of the excess was due to certain causes, being
causes unrelated to his having engaged in that prescribed narcotics
dealing, or in prescribed narcotics dealings during that period, as the
case may be:

(a) if the defendant so satisfies the Court in respect of the whole
of the excess—subsection (3) does not apply to the excess; or

(b) if the defendant so satisfies the Court in respect of a part of
the excess—subsection (3) applies to and in relation to the
excess as if it were reduced by the amount of that part.

(5 In a proceeding under section 243B, a police officer or an
officer of Customs who is experienced in the investigation of narcotics
offences may testify:

(a) with respect to the amount that, to the best of his information,
knowledge and belief, was the market value of narcotic goods
at a particular time or during a particular period; or

(b) with respect to the amount, or the range of amounts, that, to
the best of his information, knowledge and belief, was the
amount, or range of amounts, ordinarily paid at a particular
time or during a particular period for the doing of an act or
thing (not being the selling or other dealing in narcotic goods)
comprising a prescribed narcotics dealing;
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notwithstanding any rule of law or practice relating to hearsay evi-
dence, and his testimony is prima facie evidence of the matters
testified to. :

(6) In calculating, for the purposes of a proceeding under section
243B, the value of benefits derived by the defendant by reason of his
having engaged in a particular prescribed narcotics dealing, or in
prescribed narcotics dealings during a particular period, any expenses
or outgoings of the defendant in connection with that dealing, or those
dealings, shall be disregarded.

(7) The Court, in quantifying the value of a benefit for the
purposes of this section, may treat as the value of the benefit the value
that the benefit would have had if derived at the time when the
valuation is being made and, without limiting this, may have regard to
any decline in the purchasing power of money between the time when
the benefit was derived and the time when the valuation is being made.

(8) For the purposes of this section, where property of a person
vests in a trustee in bankruptcy, the property shall be taken to
continue to be the property of the person.

Court may lift corporate veil etc.

243CA. (1) Where the Court is assessing the value of benefits
derived by a person (in this section called “the defendant”) because of
engaging in a particular prescribed narcotics dealing, or in prescribed
narcotics dealings during a particular period, the Court may treat as
property of the defendant any property that, in the opinion of the
Court, is subject to the effective control of the defendant. '

(2) Where the Court makes, or has made, an order (in this section
called “a pecuniary penalty order”) that the defendant pay a pecuni-
ary penalty under section 243B, the Court may:

(a) on application by the Minister, the Commissioner -of Police,

the Comptroller or the Director of Public Prosecutions; and

(b) if the Court is of the opinion that particular property is subject

to the effective control of the defendant;

make an order declaring that the whole, or a specified part, of that
property is available to satisfy the pecuniary penalty order.

(3) Where the Court declares that property is available to satisfy a
pecuniary penalty order:
(a) the order may be enforced against the property as if it were
the defendant’s; and
{b) a restraining order may be made in respect of the property as
if it were the defendant’s property. '
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(4) Where the Minister, the Commissioner of Police, the Comp-
troller or the Director of Public Prosecutions makes an application for
an order under subsection (2) that property is available to satisfy a
pecuniary penalty order against the defendant:

(a) the person (in this paragraph called “the applicant”) who
makes the application shall give written notice of the applica-
tion to the defendant and to any person who the applicant has
reason to believe may have an interest in the property; and

(b) the defendant and any person who claims an interest in the
property may appear and adduce evidence at the hearing of
the application.

Presumption of illegality of importation

243D, Where, in a proceeding under section 243B against a
person, the Court is satisfied that the narcotic goods in relation to
which the person is alleged to have engaged in a prescribed narcotics
dealing or in prescribed narcotics dealings are goods reasonably sus-
pected of having been imported into Australia in contravention of this
Act, the Court shall, for the purposes of the proceeding, treat the
narcotic goods as narcotic goods which have been imported into
Australia in contravention of this Act unless it is established to the
satisfaction of the Court that the narcotic goods were not imported
into Australia or were not imported into Australia in contravention of
this Act,

Court may make restraining order against property

243E. (1) Where the Minister, the Commissioner of Police, the
Comptroller or the Director of Public Prosecutions has instituted a
proceeding under section 243B for an order that a person (in this
section referred to as the “defendant”) pay a pecuniary penalty in
relation to a particular prescribed narcotics dealing, or in relation to
prescribed narcotics dealings during a particular period, the Minister,
the Commissioner of Police, the Comptrolier or the Director of Public
Prosecutions may make application to the Court, ex parte, for an order
under paragraph (2) (c) against one or more of the following: .
(a) specified property of the defendant;
(b) all the property of the defendant (including property acquired
after the making of the order);
(d) all the property of the defendant (including property acquired
after the making of the order) other than specified property;
(e) specified property of a person other than the defendant.
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(1A) The application under subsection (1) may be made:

(a) where the Court makes the order under section 243B—at any
time before the liability of the defendant in respect of the
pecuniary penalty has been discharged; or

(b) in any other case—at any time before the proceeding under
section 243B is ﬁnally disposed of.

(2) Where:

(a) an application under subsection (1) is supported by:

(i)

(i)

an affidavit of a police officer or an officer of Customs

stating that he believes that:

(A) the defendant has engaged. in the prescrlbed nar-
cotics dealing to which the proceeding under sec-
tion 243B relates, or in prescribed narcotics
dealings during the period to which that proceed-
ing relates; and

(B) benefits were derived by the defendant by reason

- of the defendant’s having engaged in that pre-
scribed narcotics dealing, or' in prescribed narcot-
ics dealings during that period, as the case may

. be;

and setting out the grounds on which he holds those
beliefs; and

if the application seeks an order against specified prop-
erty of the defendant—an affidavit of a police officer or
an officer of Customs stating that he or she believes
that the property is the property of the defendant and
setting out the grounds on which he or she holds that
belief; and

(b) the Court considers that, havmg regard to the matters con-
tained in that affidavit or those affidavits, there are reasonable
grounds for holding those beliefs;

the Court:

(c) shall, subject to subsection (2A), make an order:

@

(ii)

directing that the property, or such part of the property
as is specified in the order, is not to be disposed of, or
otherwise dealt with, by any person, except in such
manner and in such circumstances (if any) as are
specified in the order; and

if the Court is satisfied that the circumstances so re-
quire—direct the Official Trustee to take custody and
control of the property, or such part of the property as
is specified in the order; and
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(d) may, subject to subsection (3), include in the order such
provision (if any) in relation to the operation of the order as
the Court thinks fit.

(2A) Where an application under subsection (1) seeks an order
under paragraph (2) (c) against specified property of a person other
than the defendant, the Court shall not make the order unless:

(a) the application is supported by an affidavit of a police officer
or an officer of Customs stating that the officer believes that
the property is subject to the effective control of the defen-
dant; and

(b) the Court considers that, having regard to the matters con-
tained in that affidavit, there are reasonable grounds for
holding that belief. .

(3) Paragraph (2) (d) does not authorize the'Court to include in
the order a provision postponing the operation of the order.

(4) Without limiting the power of the Court under paragraph (2)
(d), the order against property:

(a) may set out conditions subject to which the order is to apply
to all of that property, or to a specified part of that property;

(b) may make provision for a review of the operatlon of the order
by the Court; and

(¢) may make provision for meeting the reasonable living and
business expenses of the defendant out of that property, or out
of a specified part of that property :

(4A) The Court shall not make provmon of the kind referred to in
paragraph (4) (c) unless it is satisfied that the defendant cannot meet
the expenses concerned out of property that is not subject to the order.

(5) The Court may refuse to make the order if the Commonwealth
refuses or fails to give to the Court such undertakings as the Court
deems appropriate with respect to the payment of damages or costs, or
both, in relation to the making and operation of the order.

(6) For the purposes of an application under subsection (1), the
Minister, the Commissioner of Police, the Comptrollér or the Director
of Public Prosecutions may, on behalf of the Commonwealth, give to
the Court such undertakings with respect to the payment of damages
or costs, or both, as are required by the Court,”

(M Notwithstanding anything contamed in the Bankruptcy Act
1966, moneys that have come into the possession, or under the control,
of the Official Trustee in accordance with an order made under
subsection (2) shall not be paid into the Common Investment Fund
established in pursuance of section 20B of that Act,
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(8 Where the Official Trustee is given a direction under
subparagraph (2) (c) (ii) in relation to property, the Official Trustee
may do anything that is reasonably necessary for the purpose of
preserving the property including, without limiting the generality of
this:

(a) becoming a party to any civil proceedings affecting the prop-

erty;

(b) ensuring that the property is insured;

{¢c) if the property consists, wholly or partly, of securities or
investments—realising or otherwise dealing with the securities
or investments; and

(d) if the property consists, wholly or partly, of a business:

(i) employing, or terminating the employment of, persons
in the business; and

(ii) doing any otber thing that is necessary or convenient
for carrying on the business on a sound commercial
basis.

(9) Where the Official Trustee is given a direction under
subparagraph (2) (¢) (ii) in relation to shares in a company, the
Official Trustee is entitled:

(a) to exercise the rights attaching to the shares as if it were the

registered holder of the shares; and

'(b) to do so to the exclusion of the registered holder.

(10) Neither paragraph (8) (c) nor subsection (9) limits the
generality of the other.

(11) Im proceedings dealing with an application for an order under
paragraph (2) (c), a witness shall not be required to answer a question
or to produce a document if the Court is satisfied that the answering of
the question or the production of the document may prejudice the
investigation of, or the prosecution of a person for, an offence.

Court may make further orders

243F. (1AA) In this section:
“defendant” has the same meaning as in section 243E,

(1) Where the Court makes, or has made, a restraining order (in
this section called the “original order”) against property of a person
(in this section called the “owner”), the Court may, at the time it
makes the original order or at any subsequent time, make such orders
in relation to that property as the Court considers just and, without
limiting the power so conferred on the Court, the Court may, at any
time or from time to time, make an order:



(a)
(b)
(c)

(d)

(e)

(ea)

(f)
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varying the original order in respect of the property to which
it relates or any provision included in the original order by
virtue of paragraph 243E (2) (d);
regulating the manner in which the Official Trustee may ex-
ercise its powers or perform its duties under the original order;
determining any question relating to the property to which the
original order relates, including any question relating to the
liabilities of the owner, and the exercise of the powers, or the
performance of the duties, of the Official Trustee, with respect
to the property to which the original order relates;
directing: :
(i) the owner; or _
(ii) if the owner is not the defendant—the defendant; or
(iti) if the owner or the defendant is a body corporate—a
director of the body corporate specified by the Court;

to give to the Minister, the Commissioner of Police, the
Comptroller, the Director of Public Prosecutions or the Of-
ficial Trustee, within a period specified in the order, a state-
ment verified by the oath of the person making the statement,
setting out such particulars of the property, or dealings with
the property, of the owner or defendant as the Court thinks
proper; ,
for the examination on oath before the Court or Registrar of
the Court of any person, including:

(i) the owner; or

(ii) the defendant;

about the affairs (including the nature and location of any
property) of:
(iii) anyone else who is either the owner or the defendant,
or both; and
(iv) if the person to be examined is either the owner or
defendant, or both—that person,;
directing the owner or another person to do any act or thing
necessary or convenient to be done to enable the Official
Trustee .to take custody and control of the property in accor-
dance with the original order; or
with respect to the carrying out of any undertaking with
respect to the payment of damages or costs given by the

Commonwealth in connection with the making of the original
order.
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(2) An application for an order under subsection (1) may be
made:

(a) by the Official Trustee;

(b) by the Minister, the Commissioner of Police, the Comptroller
or the Director of Public Prosecutions;

(¢) by the owner; or
(d) with the leave of the Court, by any other person.

(2A) Where:

(a) the Court made the original order against the property in
reliance on the engaging by a person (in this subsection called
the “defendant”) in a prescribed narcotics dealing or pre-
scribed narcotics dealings during a particular period; and

(b) another person having an interest in the property applies to
the Court for a variation of the order to exclude the interest
from the order;

the Court shall grant the application if satisfied that the interest is not
subject to the effective control of the defendant.

(3) Where:
(a) a person is examined before the Court, or the Registrar of the
Court, under an order made under subsection (1); or

(b) an order made under subsection (1) directs a person to furnish
a statement to the Minister, the Commissioner of Police, the
Comptrolier, the Director of Public Prosecutions or the
Official Trustee;

the person is not excused from:

(c) answering a question when required to do so by the Court, or
by the Registrar of the Court; or

(d) furnishing the statement, or setting out particulars in the
statement;

as the case may be, on the ground that the answer to the question, or
the statement or particulars, might tend to incriminate the person or
make the person liable to a forfeiture or penalty.

(3A) Where a person:

(a) is examined before the Court, or the Registrar of the Court; or

(b) furnishes a statement to the Minister, the Commissioner of
Police, the Comptroller, the Director of Public Prosecutions or
the Official Trustee;

under an order made under subsection (1), then:

(c) a statement or disclosure made by the person in answer to a
question put in the course of the examination; or
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(d) the statement so furnished,

as the case may be, and any information, document or thing obtained
as a direct or indirect consequence of the statement or disclosure
referred to in paragraph (c), or of the statement referred to in
paragraph (d), is not admissible against the person in any civil or
criminal proceeding except:
(e) a proceeding for giving false testimony in the course of the
examination, or in respect of the falsity of the statement, as the
case may be; or

(f) a proceeding for the recovery of a pecuniary penalty, for the
purpose only of facilitating the assessment of the amount of
the pecuniary penalty.

(4) In this section, unless the contrary intention appears:

(a) references to the original order shall be read as including
references to the original order as varied under this section;
and

(b) references to the Registrar of the Court shall be read as
including references to a Deputy Registrar of the Court, a
District Registrar of the Court and a Deputy District Registrar
of the Court.

(5) In proceedings dealing with an application for an order under
subsection (1), a witness is not required to answer a question or to
produce a document if the Court is satisfied that the answering of the
question or the production of the document may prejudice the inves-
tigation of, or the prosecution of a person for, an offence.

Official Trustee to discharge pecuniary penalty

243G. (1) Where:

(a) the Court makes an order under section 243B that a person
pay a pecuniary penalty in relation to a particular prescribed
narcotics dealing or in relation to prescribed narcotics dealings
during a particular period; and

(b) at the time when the order is made, property is subject to a
restraining order made, in reliance on the prescribed narcotics
dealing or prescribed narcotics dealings, against:

(i) property of the person; or
(ii) property of another person in relation to which an
order under subsection 243CA (2) is made;

the Court may include in the order under section 243B a direction to
the Official Trustee to pay the Commonwealth, in accordance with this
section, an amount equal to the penalty amount out of that property.
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(2) Where:

(a) the Court makes an order under section 243B for a person to
pay a pecuniary penalty in relation to a prescribed narcotics
dealing or prescribed narcotics dealings during a particular
period; and

(b) a restraining order is subsequently made against:

(i) property of the person; or
(i) property of another person in relation to which an
order under subsection 243CA (2) is made;

in reliance on the prescribed narcotics dealing or prescribed
narcotics dealings;

the Court may include in the restraining order a direction to the
Official Trustee to pay the Commonwealth, in accordance with this
section, an amount equal to the penalty amount out of that property.

(2A) If:

(a) the Court has made an order under section 243B that a person
pay a pecuniary penalty in relation to a prescribed narcotics
dealing or prescribed narcotics dealings during a particular
period; and

{b) a restraining order is in force against:

(i) property of the person; or
(ii) property of another person in relation to which an
order under subsection 243CA (2) is in force;

the Court may, on application by the Minister, the Commissioner of
Police, the Comptroller or the Director of Public Prosecutions, direct
the Official Trustee to pay the Commonwealth, in accordance with this
section, an amount equal to the penalty amount out of the property.

(3) For the purposes of enabling the Official Trustee to comply
with a direction given by the Court under subsection (1), (2) or (2A),
the Court may, in the order in which the direction is given or by a
subsequent order:
(a) direct the Official Trustee to sell or otherwise dispose of such
of the property that is subject to the restraining order as the
Court specifies; and

(b) appoint an officer of the Court or any other person to execute
any deed or instrument in the name of a person who owns or
has an estate, interest or right in the property and to do any

act or thing necessary to give validity and operation to the
deed or instrument.
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(4) The execution of the deed or instrument by the person
appointed by an order under subsection (3) has the same force and
validity as if the deed or instrument had been executed by the person
who owned or had the estate, interest or right in the property.

(5) Where the Official Trustee is given a direction under sub-
section (1), (2) or (2A) in relation to property, the Official Trustee
shall not:

(a) if the property is money—apply the money in accordance with

subsection (6) until the end of the appeal period; and

(b) if the property is not money—sell or otherwise dispose of the

property until the end of the appeal period.

(6) Where the Official Trustee is given a direction under sub-
section (1), (2) or (2A) in relation to property, the Official Trustee
shall, as soon as practicable after the end of the appeal period:

(a) if the property is money:

(i) apply the money in payment of the costs, charges,
expenses and remuneration, of the kind referred to in
subsection 243P (1), incurred or payable in connection
with the restraining order and payable to the Official
Trustee under the regulations; and

(i) subject to subsection (7), pay the remainder of the
money to the Trust Fund as required by section 34B of
the Proceeds of Crime Act 1987; and

(b) if the property is not money:

(i) sell or otherwise dispose of the property;

(ii) apply the proceeds of the sale or disposition in pay-
ment of the costs, charges, expenses and remuneration
of the kind referred to in subsection 243P (1), incurred
or payable in connection with the restraining order or
the sale or disposition and payable to the Official
Trustee under the regulations; and

(iii) subject to subsection (7), pay the remainder of those
proceeds to the Trust Fund as required by section 34B
of the Proceeds of Crime Act 1987.

(7) Where the money or proceeds to which subparagraph (6) (a)
(ii) or (b) (iii) applies exceeds the penalty amount, the Official Trustee
shall:

(a) pay to the Trust Fund as required by section 34B of the
Proceeds of Crime Act 1987 an amount equal to the penalty
amount; and

(b} pay the balance to the person whose property was subject to
the restraining order,
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(8) Where the Official Trustee pays, in accordance with a direction
under this section, money to the Trust Fund as required by section
34B of the Proceeds of Crime Act 1987 in satisfaction of a person’s
liability under an order under section 243B, the person’s liability
under the order shall, to the extent of the payment be deemed to be
discharged.

(9 Where:

(a) a restraining order is made against property in reliance on a
particular prescribed narcotics dealing engaged in by the per-
son or prescribed narcotics dealings engaged in by the person
during a particular period; and

(b) before or after the restraining order is made an order under
section 243B has been or is made against the person in
reliance on the prescnbed narcotics dealing or prescribed
narcotics dealings;

the appeal period in respect of the property is the period ending:
(c¢) if the period provided for the lodging of an appeal against the
making of the order under section 243B has ended without
- such an appeal having been lodged—at the end of that period;
or
(d) if an appeal against the making of the order under section
243B has been lodged—when the appeal lapses or is finally
determined.

Revocation of order under section 243E

243H. (1) Where, after a restraining order has been made in
relation to a proceeding for the recovery of a pecuniary penalty:

(a) no pecuniary penalty is imposed upon the determination of
that proceeding; .

(b) the pecumary penalty imposed upon the determmatlon of that
proceeding is paid; or

(c) the Court is satisfied that it is, in all the circumstances, proper
to do so;

the Court may, upon application being made to it by a person
authorized to make an application under section 243F, revoke that
order.

(2) The revocation of a restraining order that was made in relation
to a proceeding for the recovery of a pecuniary penalty does not
prevent the Court from making a further restraining order in relatlon
to that proceeding.
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(3) Without limiting the powers of the Court to make an order
under subsection (1), the Court may revoke a restraining order upon
the applicant:

(a) giving security satisfactory to the Court for the payment of any

pecuniary penalty that may be imposed ont him in the relevant
proceeding, or

(b) giving undertakings satisfactory to the Court concerning the
property of the applicant.

(4) Where the Court revokes or has revoked a restraining order,
the Court may make such order or orders as it deems proper for or in
relation to-the discharge of the Official Trustee concerned from all
liability in respect of the exercise by it of the powers conferred on it,
and the performance by it of the duties imposed on it, under this
Division in respect of the property of the person to whom the restrain-
ing order related.

Pecuniary penalty a charge on property

243]). (1) Where the Court makes,-in relation to a proceeding (in
this section referred to as the “relevant proceeding”) for the recovery
of a pecuniary penalty from a person, a restraining order against
property, upon the making of the order, there is created, by force of
this section, a charge, on all the property to which the order relates, to
secure the payment to the Commonwealth of any pecuniary penalty
that the person may be ordered to pay in the relevant proceeding.

(2) Where a charge is created by subsection (1) on any property of
a person upon the making of a restraining order, the charge ceases to
have effect in respect of the property:

(a) upon the order ceasing to apply to the property by reason of
_the variation or revocation of the order;

(b) upon the determination of the relevant proceeding by way of
the refusal of the Court to make an order for the payment of a
pecuniary penalty by the person; ' -

(c) upon payment by the person of any pecuniary penalty that he
has been ordered to pay in the relevant proceeding;

(d) upon the person becoming a bankrupt;
(e) upon the sale or other disposition of the property:

(i) in pursuance of a direction of the Court under section
243G; or

(ii) by the owner of the property with the consent of the
Court or of the Official Trustee; or
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(f) upon the sale of the property to a bona fide purchaser for
value who, at the time of purchase, has no notice of the
charge;

whichever first occurs.

(3) The charge created on property by subsection (1):

(a) is subject to every charge or encumbrance to which the prop-
erty was subject immediately before the order was made;

(b) has priority over all other encumbrances whatsoever; and

(c) subject to subsection (2), is not affected by any change of
ownership of the property.

(4) Where a charge is created by subsection (1) on property of a
particular kind and the provisions of any law of the Commonwealth or
of a State or Territory provide for the registration of title to, or
charges over, property of that kind, the Official Trustee or the person
who applied for the restraining order against that property may cause
the charge so created to be registered under the provisions of that law
and, if the Official Trustee or the person who applied for the restrain-
ing order, as the case may be, does so, a person who purchases or
otherwise acquires the property after the registration of the charge
shall, for the purposes of subsection (2), be deemed to have notice of
the charge.

Contravention of restraining orders

243K. (1) A person who knowingly contravenes a restraining
order by disposing of, or otherwise dealing with, property that is
subject to the restraining order is guilty of an offence.

Penalty: Imprisonment for § years.

(2) Where:

(a) a restraining order is made against property;

(b) the property is disposed of, or otherwise dealt with, in con-
travention of the restraining order; and

(c) the disposition or dealing was either not for sufficient consid-
eration or not in favour of a person who acted in good faith;

the Minister, the Commissioner of Police, the Comptroller or the
Director of Public Prosecutions may apply to the Court for an order
that the disposition or dealing be set aside.

(3) Where an application is made under subsection (2) in relation
to a disposition or dealing, the Court may make an order:
(a) setting the disposition or dealing aside as from the day on
which it took place; or
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(b) setting the disposition or dealing aside as from the day of the
order under this subsection and declaring the respective rights
of any persons who acquired interests in the property on or
after the day on which the disposition or dealing took place
and before the day of the order under this subsection.

Sale of property before bankruptcy

2431.. (1) Where:

(a) the Commonwealth has, within 6 months before the presenta-
tion of a petition, or after the presentation of a petition,
against a person, received moneys from the Official Trustee or
an Official Receiver in pursuance of a direction under section
243G in relation to the liability of the person to pay a
pecuniary penalty; and

(b) the person subsequently becomes a bankrupt on, or by virtue
of the presentation of, the petition;

the Commonwealth shall pay to the trustee in the bankruptcy an
amount equal to the amount paid to the Commonwealth in accordance
with the direction, less the taxed costs of the Minister, the Commis-
sioner of Police, the Comptroller or the Director of Public Prosecu-
tions in respect of the making of the direction under section 243G,

(2) Where the Commonwealth has paid to the trustee in
bankruptcy an amount in accordance with subsection (1), the Com-
monwealth may prove in the bankruptey for its debt as an unsecured
creditor as if the order under section 243G had not been made,

(3) Notwithstanding anything contained in the Bankruptcy Act
1966, a person who purchases in good faith, property of a person who,
after the purchase, becomes a bankrupt, under a sale of the property
in pursuance of a direction given under section 243G acquires a good
title to it as against the trustee in the bankruptcy.

Duties of the Official Trustee after receiving notice of presentation of
creditor’s petition etc.

243M. (1) Where, after the Official Trustee has been directed
under subsection 243G (1) or (2) to pay an amount to the Common-
wealth in relation to the liability of a person to pay a pecuniary
penalty, notice in writing of the presentation of a creditor’s petition
against the person is given to the Official Trustee, the Official Trustee:
(a) shall refrain from taking action to sell property of the person
in pursuance of any direction to do so contained in an order
under that section; and
(b} shall not pay any moneys in pursuance of the direction to do
so contained in the first-mentioned order;

&
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until the petition has been dealt with by a bankruptcy court or has
lapsed.

(2) Where, after the Official Trustee has been directed under
subsection 243G (1) or (2) to pay an amount to the Commonwealth in
relation to the liability of a person to pay a pecuniary penalty, notice
in writing of the reference to a bankruptcy court of a debtor’s petition
against the person is given to the Official Trustee, the Official Trustee:

{a) shall refrain from taking action to sell property of the person

in pursuance of any direction to do so contained in an order
under that section; and

(b) shall not pay any moneys in pursuance of the direction to do

s0 contained in the first-mentioned order;

until a bankruptcy court has dealt with the petition.

(3) Where a persen who is liable to pay a pecuniary penalty
becomes a bankrupt {(whether on a creditor’s petition or otherwise),
any property of the person in the possession, or under the control, of
the Official Trustee in accordance with an order made under this
Division shall be deemed to be in the possession, or under the control,
of the Official Trustee as, or on behalf of, the trustee of the estate of
the bankrupt, and not otherwise.

(4) In this section, “bankruptcy court” means a court having
jurisdiction in bankruptcy under the Bankruptcy Act 1966.

Protection of Official Trustee from personal liability in certain cases

243N. (1) Where:

(a) the Court has made a restraining order directing the Official
Trustee to take custody and control of property of a person;

(b) the Official Trustee has taken custody and control of any
property in the possession, or on the premises, of the person
without notice of any claim by another person in respect of
that property; and

(c) the person did not, at the date of the order, have any benefi-
cial interest in the property referred to in paragraph (b);

the Official Trustee is not personally liable for any loss or damage
arising from its having taken custody and control of the property
sustained by a person claiming the property or an interest in the
property, or for the cost of proceedings taken to establish a claim to
the property or to an interest in the property, unless the court in -
which the claim is made is of the opinion that the Official Trustee has
been guilty of negligence in respect of the taking of custody and
control of the property.
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(2) Where the Official Trustee has, in accordance with a restrain-
ing order, taken custody and control of property of a person specified
in the order, the Official Trustee is not personally liable for any loss or
damage arising from its having taken custody and control of the
property (being loss or damage sustained by some other person claim-
ing the property or an interest in the property), or for the “cost of
proceedings taken to establish a claim to the property, or to an interest
in the property, unless the court in which the claim is made is of the
opinion that the Official Trustee has been guilty of negligence in
respect of the taking of custody and control of the property.

(3) The Official Trustee is not personally liable for any rates, land
tax or municipal or other statutory charges imposed by or under a law
of the Commonwealth or of a State or Territory upon or in respect of
property of which it has been directed by a restraining order to take
custody and control, being rates, land tax or municipal or other
statutory charges that fall due on or after the date of that order, except
to the extent, if any, of the rents and profits received by the Official
Trustee in respect of that property on or after the date of that order.

(4) Where the Official Trustee who has been directed by a
restraining order to take custody and control of a business carried on
by a person carries on that business, the Official Trustee is not
personally liable for any payment in respect of long service leave for
which the person was liable or for any payment in respect of long
service leave to which a person employed by the Official Trustee in its
capacity of manager of the business, or the legal personal representa-
tive of such a person, becomes entitled after the date of that order.

Indemnification of Official Trustee

243NA. (1) The Commonwealth is by force of this subsection
liable to indemnify the Official Trustee against any personal liability
(including any personal liability as to costs) incurred by it for any act.
done, or omitted to be done, by it in the exercise, or purported
exercise, of its powers and duties under this Division,

(2) Nothing in subsection (1) affects: ‘

(a) any right that the Official Trustee has, apart from that sub-
section, to be indemnified in respect of any personal liability
referred to in that subsection; or

(b) any other indemuity given to the Official Trustee in respect of
any such personal liability.

(3) Where the Commonwealth makes a payment in accordance
with the indemnity referred to in subsection (1), the Commonwealth
has the same right of reimbursement in respect of the payment
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(including reimbursement under another indemnity given to the
Official Trustee} as the Official Trustee would have if the Official
Trustee had made the payment.

Indemnification of Official Receivers etc.

243NB. (1) The Commonwealth shall indemnify a person to whom

this subsection applies against any liability incurred by the person:

(a) for any actdone negligently, or negligently omitted to be done,
by the person in the performance of the person’s duties in
relation to this Division; or

{b) for any act done by the person in good faith in the purported
performance of the person’s duties in relation to this Division.

(2) Subsection (1) applies to:

(a) persons who are Official Receivers under the Bankrupicy Act
1966;

(b) persons who perform any of the duties of such an Official
Receiver in relation to this Division; or

(c) persons who assist such an Official Receiver in the perfor-
mance of the Official Receiver’s duties in relation to this
Division.

Costs etc, payable fo Official Trustee

243P. (1) The regulations may make provision for or in relation
to: :
(a) the costs, charges and expenses incurred in connection with;
and

(b) the Official Trustee’s remuneration in respect of;

the performance or exercise by the Official Trustee of functions, duties
or powers under this Division.

(2) An amount equal to each amount of remuneration that the
Official Trustee receives under thé regulations shall be paid into the
Consolidated Revenue Fund.

(3) Where there are no regulauons in relation to a matter referred
to in subsection (1):

(a) the regulations referred to in section 55 of the Proceeds of
Crime Act 1987 shall apply, so far as they are applicable, and
with appropriate changes, in relation to the matter; and

(b) a reference in this Division (other than in this subsection) to
regulations in relation to the matter shall be taken to be a
reference to the regulations referred to in section 55 of the
Proceeds of Crime Act 1987.
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Notices

243Q. (1) Subject to subsection (2), where the Court makes a
restraining order, or an order under section 243CA or 243F, against a
person’s property, the person who applied for the order (in this
section called the “applicant”) shall give the person written notice of
the order,

(2) Where:

(a) the Court makes a restraining order against a person’s prop-
erty; and

(b} the Court is satisfied that it would be in the public interest to
delay giving notice of the order to the person;

the Court may order that giving the person notice of the order be
delayed for such period as is specified in the order under this sub-
section and the applicant shall give the person notice of the restraining
order as soon as practicable after the end of the period specified.

Reduction of pecuniary penalty .

243R. (1) Where, before the Court makes an order directing a
person to pay a pecuniary penalty in respect of a particular prescribed
narcotics dealing engaged in.by him, or of prescribed narcotics deal-
ings engaged in by him during a particular period, any property of the
person to which section 229A applied by reason of that prescribed
narcotics dealing, or of a prescribed narcotics dealing during that
period, had been seized as forfeited goods:

(a) if, before the imposition of the penalty, the property had been
condemned or was deemed to have been condemned—the
penalty shall be deemed to be reduced by an amount equal to
the value of the property at the time when it was seized;

(b) if, after the imposition of the penalty and before the penalty is
paid, the property is condemned or is deemed to be
condemned or the person consents to the forfeiture of the
property—the liability of the person in respect of the penalty
shall be deemed to be reduced by an amount equal to the
value of the property at the time when it was seized; and

(c) if the penalty is paid before the property is condemned or is to
be deemed to be condemned—the Commonwealth is liable to
pay to the person an amount equal to the value of the
property at the date of its seizure,

(2) After a pecuniary penalty is imposed on a person in respect of
a particular prescribed narcotics dealing engaged in by the person, or
of prescribed narcotics dealings engaged in by him during a particular
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period, property of the person to which section 229A applies by virtue
of that dealing, or of such a dealing during that period, shall not be
seized as forfeited goods.

(3) The Court may make an order, in respect of property to which
section 229A applies, being property that has been seized as forfeited
goods, determining the value, at the time when it was seized, of that
property for the purposes of this section.

Jurisdiction of the Court

2438, Jurisdiction is conferred on the Court to hear and determine
applications under this Division.

Division 4— Penalty for making false statements efc.

Penalty for making false statements

243T. (1) Subject to section 243V, where:
(a) a person, whether knowingly, recklessly or otherwise:

(i) makes a statement to an officer that is false or mislead-
ing in a material particular; or

(i) omits from a statement made to an officer any matter
or thing without which the statement is misleading in a
material particular; and ,
(b) the amount of duty properly payable on particular goods
exceeds the amount of duty that would have been payable on
those goods if the amount were determined on the basis that

the statement was not false or misieading;

the Comptroller may within 12 months after the statement was made,
by notice in writing, require the owner of the goods (not being a
person who is to be treated as the owner of the goods by reason of
being an agent of the owner) to pay, within a period of 90 days after
service of the notice, a penalty equal to twice the amount of the excess,
or a penalty of $20, whichever is the greater.

(2) The notice may be served. on the owner of the goods or on the
agent of the owner.

(3) If an amount required to be paid in accordance with sub-
section (1) within a period of 90 days is hot so paid it becomes, upon
the expiration of that period, a debt due to the Commonwealth and
may be recovered in a court of competent jurisdiction. '

(4) Where a person in respect of whom a demand for payment of
penalty in respect of particular goods has been made under subsection
(1) makes application under subsection 273GA (2) for review of the
decision as to the amount of duty payable on those goods:
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(a) the period commencing on the making of that application and
ending on the final determination of the amount of duty by
the Administrative Appeals Tribunal or by a Court on appeal
from the Tribunal shall not be taken into account in comput-
ing the period of 90 days referred to in subsections (1) and (3);
and

(b) if it is determined, or ultimately determined, that the duty, or
any part of the duty, demanded in respect of those goods is
not payable, the demand for penalty shall thereupon be treat-
ed as if it were, and had always been, a demand for such
amount, if any, as would be appropriate under subsection (1)
having regard to that determination of the Tribunal or Court.

(5) Where the Comptroller serves a notice under subsection (2) in
relation to a statement made, or an omission from a statement made,
by a person, proceedings shall not be instituted under section 234
against that person in relation to that statement or omission.

(6) For the purposes of subsection (1), an import entry that is
taken, under section 71L, to have been communicated to Customs is
treated as a statement made to the Comptroller.

Remission of penalty

243U. (1) Where a penalty is payable under section 243T as a
result of a statement, or an omission from a statement, the Comptroller
may, on the basis of a written application made to the Comptroller
within 30 days after the Comptroller served the notice under sub-
section 243T (2) in relation to the statement or the omission from the
statement, by the person liable to pay the penalty, remit the whole or
any part of that penalty.

(2) Within 30 days after receiving an application for remission of
penalty the Comptroller shall inform the applicant of the Comptrol-
ler’s decision in relation to the application.

(3) Where the Comptroller fails to inform the applicant of the
decision within 30 days after receiving the application, the Comptroller
shall, for the purposes of section 273GA, be taken to have decided not
to remit penalty.

(4) In considering an application under subsection (1) to remit the
whole or a part of a penalty payable in respect of a statement or an
omission from a statement, being a statement or omission made by the
applicant or by an agent of the applicant, the Comptroller shall have
regard only to the following matters:

(a) whether the applicant or the applicant’s agent, as the case

requires, had voluntarily admitted that the statement was, or
was as a result of the omission, false or misleading;
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(b) the risk to the revenue occasioned by such a statement or
omission;

(c) the capacity of the applicant or of the applicant’s agent, as the
case requires, to avoid making such a statement or omission
and the extent to which that capacity was exercised;

(d) the history of the applicant or of the applicant’s agent, as the
case requires, in relation to the making of statements or
omissions giving rise to convictions under paragraph 234 (1)
(d) or to liability for penalty under section 243T.

(5) Where a decision of the Administrative Appeals Tribunal on
an application under subsection 273GA (2) or of a Court on an appeal
from such a decision will result in a lesser amount of duty being
payable in respect of imported goods than the amount demanded by a
Collector, or in no duty being payable in respect of those goods, the
Comptroller shall remit any penalty paid under section 243T in respect
of those goods to the extent necessary to give effect to that decision of
the Tribunal or Court. '

Section 243T not to apply in certain cases

243V. (1) Where the owner of goods or the agent of the owner is
uncertain whether particular information included in a statement made
in respect of those goods might be regarded as false or misleading in a
material particular, that owner or agent may, by writing included in
the statement, nominate that information as information of which the
owner or agent is uncertain and set out the reasons for that uncer-
tainty, and, where the owner or agent does so, no penalty shall be
imposed under section 243T in relation to that information.

(2) Where the owner of goods or the agent of the owner is
uncertain whether, by reason of the omission of particular information
from a statement made in respect of those goods, that statement might
be regarded as misleading in a material particular, that owner or agent
may, by writing included in the statement, specify the information that
has been omitted and set out the reasons for uncertainty concerning
the effect of its omission, and, where the owner or agent does so, no
penalty shall be imposed under section 243T in relation to that
omission.

(3) Where the owner of goods or the agent of the owner is
uncertain whether particular information included in a computer im-
port entry made in respect of those goods might be regarded as false
or misleading in a material particular, that owner or agent may, in that
entry: ( :

(a) nominate that information as information of which the owner

or agent is uncertain; and

(b) set out the reasons for that uncertainty;
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and, where the owner or agent does so, no penalty shail be imposed
under section 243T in relation to that information,

(4) Where the owner of goods or the agent of the owner is
uncertain whether, because of the omission of particular information
from a computer import entry made in respect of those goods, that
import entry might be regarded as misleading in" a material particular,
the owner or agent may, in that entry: ‘

(a) specify the information that has been omitted; and

(b) set out the reasons for uncertainty concerning the effect of its
omission;

and, where the owner or agent does so, no penalty shall be imposed
under section 243T in relation to that omission.

PART XIV—-CUSTOMS PROSECUTIONS

Interpretation

244. Proceedings by the Customs for the recovery of penalties
other than a pecuniary penalty referred to in section 243B under this
Act or for the condemnation of ships, aircraft or goods seized as
forfeited are herein referred to as Customs Prosecutions.

Institution of prosecutions

245. (1) Customs prosecutions may be instituted by the Comptrol-
ler in the name of the office of the Comptrolier by action, information
or other appropriate proceeding; )

(a) in the Supreme Court of a State;

(b) in the Supreme Court of the Australian Capital Territory;

(c) in the Supreme Court of the Northern Territory;

(d) in a County Court of Districl;(of a State; @f"/ C@W’f/

(¢) in a Local Court, being a Local Court of full jurisdiction, of

South Australia or of the Northern Territory; or
(f) in a court of summary jurisdiction of a State, of the Australian
Capital Territory or of the Northern Territory.

(2) Where a Customs prosecution for a pecuniary penalty that, but
for this section, would exceed $20,000 is instituted in a Court referred
to in paragraph (1) (d) or (e), the amount of that penalty that exceeds
$20,000 shall be taken to have been abandoned.

(4) Where a Customs prosecution for a pecuniary penalty that, but
for this subsection, would exceed $5,000 is instituted in a court
referred to in paragraph (1) (f), the amount of that penalty that
exceeds $5,000 shall be taken to have been abandoned.
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Prosecutions in accordance with practice rules

247. Every Customs prosecution in a court referred to in sub-
section 245 (1) may be commenced prosecuted and proceeded with in
accordance with any rules of practice (if any) established by the Court
for Crown suits in revenue matters or in accordance with the usual
practice and procedure of the Court in civil cases of in accordance
with the directions of the Court or a Judge.

State Court practice

248. Subject to the provisions of this Act the provisions of the law
relating to summary proceedings in force in the State or Territory
where the proceedings are instituted shall apply to all Customs
prosecutions before a Court of summary jurisdiction in a State or
Territory, and an appeal shall lie from any conviction order for
condemnation or order of dismissal to the Court and in the manner
provided by the law of the State or Territory where such conviction or
order is made for appeals from convictions or orders of dismissal, and
notwithstanding anything to the contrary in the law of the State or
Territory, an appeal shall lie from an order of dismissal to any court to
which and in the manner in which an appeal lies from a conviction.

Commencement of prosecutions

249. Customs prosecutions may be instituted at any time within 5
years after the cause thereof.

Information to be valid if in words of Act

250. All informations summonses other originating processes con-
victions condemnations and warrants shall suffice if the offence or
forfeiture is set forth as nearly as may be in the words of this Act.

‘.Prd‘p'erty in goods subject to control of Customs

250A, Where in any proceedings on behalf of the Customs in
relation to any goods subject to the control of the Customs it is
necessary to allege any property in the goods, the goods may be
alleged to be the property of the Collector without mentioning his
name.

No objection for informality

251, No objection shall be taken or allowed to any information,
summons or other originating process for any alleged defect therein in
substance or in form or for any variance between such information,
summons or other originating process and the evidence adduced at the
hearing in support thereof, and the Court shall at all times make any
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amendment necessary to determine the real question in dispute or
which may appear desirable, and if any such defect or variance shall
appear to the Court to be such that the defendant has been thereby
deceived or misled it shall be lawful for the Court upon such terms as
it may think just to adjourn the hearing of the case to some future day.

Conviction not to be quashed

252, No conviction warrant of commitment or condemnation order
or other proceeding matter or thing done or transacted in relation to
the execution or carrying out of any Customs Act shall be held void
quashed or set aside by reason of any defect therein or want of form
and no party shall be entitled to be discharged out of custody on
account of such defect.

Protection to witnesses

253. No witness on behalf of the Minister, Comptroller or Collec-
tor in any Customs prosecution shall be compelled to disclose the fact
that he received any information or the nature thereof or the name of
the person who gave such information, and no officer appearing as a
witness shall be compelled to produce any reports made or received by
him confidentially in his official capacity or containing confidential
information.

Defendant competent witness

254. (1) In every Customs prosecution the defendant shall be
competent to give evidence.

(2 In every Customs prosecutlon except for an indictable offence
or for an offence directly punishable by imprisonment the defendant
shall be compellable to give evidence.

Averment of prosecutor sufficient

255, (1) In any Customs prosecution the averment of the prosecu-
tor or plaintiff contained in the information, complaint, declaration or
claim shall be prima facie evidence of the matter or matters averred.

(2) This section shall apply to any matters so averred although:

(a) evidence in support or rebuttal of the matter averred or of any
other matter is given by witnesses; or

(b) the matter averred is a mixed question of law and fact, but in

that case the averment shall be prima facie evidence of the fact
only.
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(3) Any evidence given by witnesses in support or rebuttal of a
matter 50 averred shall be considered on its merits and the credibility
and probative value of such evidence shall be neither increased nor
diminished by reason of this section.

(4) The foregoing provisions of this section shall not apply to:
(a) an averment of the intent of the defendant; or

(b) proceedings for an indictable offence or an offence directly
punishable by imprisonment.

(5) This section shall not lessen or affect any onus of proof
otherwise falling on the defendant,

Proof of proclamation etc,

256. The production of the Gazetfe containing any proclamation
gazette notice or regulation appearing to have been issued or made
under this Act or the production of any document certified by the
Comptroller or the Collector of Customs for a State or Territory to be
a true copy of, or extract from any such proclamation, gazette notice,
or regulation issued or made under this Act shall be prima facie
evidence of the issue or making of such proclamation, gazette notice,
or regulation, and that the same is in force.

Conduct by directors, servants or agents

257. (1) Where, in a Customs prosecution in respect of any
conduct engaged in by a body corporate, it is necessary to establish the
state of mind of the body corporate, it is sufficient to show that a
director, servant or agent of the body corporate, being a director,
servant or agent by whom the conduct was engaged in within the scope
of his or her actual or apparent authority, had that state of mind.

(2) Any conduct engaged in on behalf of a body corporate:

{a) by a director, servant or agent of the body corporate within
the scope of his or her actual or apparent authority; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of a director, servant
or agent of the body corporate, where the giving of such
direction, consent or agreement is within the scope of the
actual or apparent authority of the director, servant or agent;

shall be deemed, for the purposes of this Act, to have been engaged in
also by the body corporate.

(3) Where, in a Customs prosecution in respect of any conduct
engaged in by a person other than a boedy corporate, it is necessary to
establish the state of mind of the person, it is sufficient to show that a
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servant or agent of the person, being a servant or agent by whom the
conduct was engaged in within the scope of his or her actuval or
apparent authority, had that state of mind.

(4) Any conduct engaged in on behalf of a person other than a
body corporate:

(a) by a servant or agent of the person within the scope of the
actual or apparent authority of the servant or agent; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of a servant or agent
of the first-mentioned person, where the giving of such direc-
tion, consent or agreement is within the scope of the actual or
apparent authority of the servant or agent;

shall be deemed, for the purposes of this Act, to have been engaged in
also by the first-mentioned person. '

(3) A reference in this section to the state of mind of a person
includes a reference to the knowledge, intention, opinion, belief or
purpose of the person and the person’s reasons for his or her inten-
tion, opinion, belief or purpose.

Collector may levy on goods in his possession

259. When any pecuniary penalty adjudged against any person is
unpaid the Collector may levy the same by sale of any goods belonging
to such person which may then or thereafter be subject to the control
of the Customs.

Imprisonment not to release penalty

261. No person shall be twice imprisoned upon the same convic-
tion but the suffering of imprisonment for non-payment of a penalty
shall not release the pemalty or affect the right of the Customs to
collect the amount in any manner provided by this Act other than by
imprisonment of the person convicted.

Conviction to operate as a condemnation

262, Where the committal of any offence causes a forfeiture of any
goods the conviction of any person for such offence shall have effect as
a condemnation of the goods in respect of which the offence is
committed,

Parties may recover costs

263. In a Customs prosecution, whether commenced before or
after the commenceément of this section, a court may award costs
against a party, and, where an amount of costs is awarded against a
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party other than the prosecutor, sectlon 259 and any provision of a law
of a State or Territory that, by virtue of an Act other than this Act,
apphes in relation to the récovery of pecuniary penalties under this
Act apply in relation to the recovery of the amount of costs so
awarded as if it were a pecuniary penalty adjudged to be paid by the
party under this Act.

Application of penalties

264. (1) All penalties and forfeitures recovered under any Cus-
toms Act shall be applied to such purposes and in such proportions as
the Comptroller may direct.

(2) This section does not apply to:
(a) penalties recovered in proceedings under subsection 243B (1);

(b) penalties recovered in proceedings instituted by a member of
the Australian Federal Police; or

(c) forfeitures of narcotic-related goods.

PART XV—-TENDERS FOR RIGHTS TO ENTER GOODS FOR
HOME CONSUMPTION AT CONCESSIONAL RATES

Interpretation

265. (1) In this Part:
“determined”, in relan‘op to a quantity or a value, means determined
in accordance with a tender;
“item of a Customs Tariff” and “proposed item of a Customs Tariff”
have the same respective meanings as in Part XVI;
“particular goods” mcludes goods included in a particular class or
kind of goods;
“scheme” means a scheme formulated by the Minister under section
266.

Tender schemes

266, (1) The Minister may, by instrument in writing, formulate a
scheme for calling, and dealing with, tenders for the right to enter for
home consumption during a period, or each of a number of periods, a
determined quantity of particular goods, or particular goods of a
determined value, at concessional rates of duty.

(2) A call for tenders that relates to determined quantities of
particular goods shall include a statement that, for the purposes of the
application of the Customs Undertakings (Penalties) Act 1981 and the
Customs Securities (Penalties) Act 1981 in relation to the particular
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goods the subject of the call, the value of the goods is to be calculated
by referénce to a value set out in the statement as the value of an
appropriate unit of the goods.

(3) .In determining the value of an appropriate unit of particular
goods to be set out in a statement referred to in subsection (2), the
Minister shall have regard to the average value of the corresponding
unit in relation to goods of the same kind that were imported into
Australia and entered for home consumption during the financial year
that ended on the 30 June immediately preceding the date on which
the call for tenders is made.

(49) A call for tenders shall include a statement that, for the
purposes of the application of the Cusioms Undertakings (Penalties)
Act 1981 and the Customs Securities (Penaliies) Act 1981 in relation to
the particular goods the subject of the call, the prescribed percentage
of the value of the goods is to be the percentage set out in the
statement, : -

Undertakihgs relating to tenders

267. (1) Where, in accordance with a call for tenders made under
a scheme, a person furnishes a tender for the right to enter for home
consumption during a period, or each of a number of periods, a
quantity to be determined in accordance with that tender of particular
goods, or particular goods of a value to be determined in accordance
with that tender, at rates of duty to be determined in' accordance with
that tender, that tender -shall not be considered unless it is accom-
panied by-an undertaking in writing by that person, in terms satisfac-
tory to the Comptroller, that, if that tender is accepted and:

(a) the Customs Tariff Act 1987 is so altered or proposed to be so
altered that rates of duty determined in accordance with that
-tender are set out in items, or proposed items, of a Customs
Tariff that are expressed to apply to goods as prescribed by
by-law; and

(b) the Comptroller makes a determination under section 273 by
virtue of which those items or proposed items apply to the
quantity determined in accordance with that tender of those
goods, or the quantity of those goods having the value deter-
mined in accordance with that tender, to be entered for home
consumption by that person during that period, or each of
those periods, as the case may be;

the person will, during that period, or each of those periods, as the
case may be, enter for home consumption under:

(c) any of those items, or proposed items; or
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(d) any appropriate item, or proposed item, of a Customs Tariff
that is not expressed to apply to goods as prescribed by by-law;

that quantity of those goods, or the quantity of those goods having that
value.

(2) An undertaking referred to in subsection (1) that relates to a
determined quantity of goods shall include a statement acknowledging
that, for the purposes of the application of the Customs Undertakings
(Penalties) Act 1981 and the Customs Securities (Penalties) Act 1981 in
relation to the goods to which the undertaking relates, the value of
those goods is to be calculated by reference to the value per unit of
those goods as set out in the statement, being the value per unit set out
in the statement included, in accordance with subsection 266 (2), in
the relevant call for tenders.

(3) An undertaking referred to in subsection (1) shall include a
statement acknowledging that, for the purposes of the application of
the Customs Undertakings (Penalties) Act 1981 and the Customs Secu-
rities (Penalties) Act 1981 in relation to the goods to which the
undertaking relates, the prescribed percentage of the value of the
goods is to be the percentage set out in the statement, being the
percentage set out in the statement included, in accordance with
subsection 266 (4), in the relevant call for tenders.

(4) In this section, a reference to the relevant call for tenders in
relation to an undertaking, shall be read as a reference to the call for
tenders in accordance with which the tender to which the undertaking
relates was furnished.

Transfers of rights to enter goods for home consumption at
concessional rates of duty

268. (1) A scheme may provide for the transfer, with the approval
of the Comptroller, from one person to another of a right to enter for
home consumption during a period, or each of a number of periods, a
specified quantity of particular goods, or particular goods of a speci-
fied value, at concessional rates of duty..

(2) The Comptroller shall not give an approval to a transfer under
a scheme of a right to enter for home consumption a specified quantity
of particular goods, or particular goods of a specified value, unless the
transferee:

(a) gives an undertaking, in writing, in terms satisfactory to the
Comptroller, that, if by virtue of a determination under section
273 the items, or proposed items, of a Customs Tariff to which
the undertaking given by the transferor in relation to the goods
related were to apply to goods entered for home consumption
by the transferee in the exercise of the right, the transferee
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will, in the exercise of that right, enter for home consumption
those goods, or the quantity of those goods having that value,
under any of those items or proposed items or under any
appropriate item, or proposed item, of a Customs Tariff that is
not expressed to apply to goods as prescribed by by-law; and

(b) if so required by a Collector, gives a security for payment of
any penalty in connection with the undertaking that the trans-
feree may become liable to pay to the Commonwealth under
the Customs Undertakings (Penalties) Act 1981,

(3) An undertaking referred to in subsection (2) that relates to a
specified quantity of goods shall include a statement acknowledging
that, for the purposes of the application of the Customs Undertakings
(Penalties) Act 1981 in relation to the goods to which the undertaking
relates, the value of those goods is to be calculated by reference to the
value per unit of those goods as set out in the statement, being a value
per unit that was set out in the corresponding statement in the
undertaking given by the transferor in relation to those goods.

(4) An undertaking referred to in subsection (2) shall include a
statement acknowledging that, for the purposes of the application of
the Customs Undertakings (Penalties) Act 1981 in relation to the goods
to which the undertaking relates, the prescribed percentage of the
value of the goods is to be the percentage set out in the statement,
being the percentage set out in the corresponding statement in the
undertaking given by the transferor in relation to those goods.

Revocation or variation of undertaking

269. A person who has given an undertaking in accordance with
section 267 or 268 may, with the approval of the Comptroller, revoke
or vary that undertaking, '

Recovery of penalties

269A. A penalty payable by a person under the Customs Under-
takings (Penalties) Act 1981 or the Customs Securities (Penalties) Act
1981 is a debt due to the Commonwealth, and the Commonwealth may
recover the amount of the penalty by action in a court of competent
jurisdiction,
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PART XVA—TARIFF CONCESSION ORDERS
" Division 1— Preliminary

Interpretation

269B. (1) In this Part, unless the contrary intention appears:

“capital equipment” means goods, which if imported into Australia,
would be goods to which Chapters 84, 85, 86, 87, 89 or 90 of Schedule
3 to the Customs Tariff Act 1987 would apply;

“Customs Tariff Act 1987” includes that Act as proposed to be altered
by a customs tariff alteration proposed, or intended to be proposed, in
the Parliament;

“gazettal day”, in relation to a TCO application, means:

(a) unless paragraph (b) applies—the day on which the Comptrol-
ler publishes a notice in respect of the application in the
Gazette under subsection 269K (1); or

(b) if, in accordance with section 269N, the Comptroller publishes
a notice in respect of the application in the Gazeite under
subsection 269K (1) in substitution for an earlier notice—the
day on which the Comptroller publishes that substituted
notice;

“goods produced in Australia” has the meaning given by section 269D;
“last day for submissions”, in relation to a TCO application, means:

(a) so far as concerns a person invited by the Comptroller under
section 269M to lodge a submission in respect of a TCO
application—the day fixed in the notice inviting that submis-
sion; and

(b) so far as concerns any other person—the day occurring 50 days
after the gazettal day;

“lodged”, in relation to a TCO application, includes taken to be
lodged because of the operation of section 269J;

“ordinary course of business” has the meaning given by section 269E;
“prescribed item” means an item in Schedule 4 to the Customs Tariff
Act 1987 that is expressed to apply to goods that a TCO declares are
goods to which the item applies;

“repair”, in relation to goods, includes renovate,

“substitutable goods”, in respect of goods the subject of a TCO
application or of a TCO, means goods produced in Australia that are
put to a use that corresponds with a use (including a design use) to
which the goods the subject of the application or of the TCO can be
put;
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“TCO” means a tariff concession order made under section 269P or
269Q or taken to be made under section 269P or 269Q because of the
operation of section 2698C;
“TCO application” means: .
(a) an application for a TCO under section 269F; or
(b) an application for a TCO ‘under section 269F as amended
under section 269L; or
(c) a proposal for the issue of a TCO that is to be taken under
section 269J to be a TCO application.

(2) Despite the definition of “days” in section 4, Sundays and
public holidays are counted as days for the purpose of computing a
period for the purposes of this Part but nothing in this subsection
derogates from the operation of section 36 of the Acts Interpretation
Act 1901,

Interpretation —core criteria

269C. For the purposes of this Part, a TCO application is to be
taken to meet the core criteria if, on the day occurring 28 days before
the day on which the application was lodged:
(a) no substitutable goods were produced in Australia in the
ordinary course of business; or
(b) substitutable goods were produced in Australia in the ordinary
course of business but the granting of the TCO was not likely
to have a significant adverse effect on the market for the
substitutable goods.

Interpretation —goods produced in Australia

269D. (1) For the purposes of this Part, goods, other than
unmanufactured raw products, are taken to be produced in Australia
if:

(a) the goods are wholly or partly manufactured in Australia; and

(b) not less than Y of the factory or works costs of the goods is
represented by the sum of;

(i) the value of Australian labour; and
(ii) the value of Australian materials; and

(iii) the factory overhead expenses incurred in Australia in
respect of the goods. ' -

(2) For the purposes of this Part, goods are to be taken to have
been partly manufactured in Australia if at least one substantial
process in the manufacture of the goods was carried out in Australia.



344 Customs Act 1801
s. 269E

(3) Without limiting the meaning of the expression “substantial
process in the manufacture of the goods”, any of the following oper-
ations or any combination of those operations does not constitute such
a process: .

(a) operations to preserve goods during transportation or storage;

(b) operations to improve the packing or labelling or marketable

quality of goods;

(c) operations to prepare goods for shipment;

{d) simple assembly operations;

(e) operations to mix goods where the resulting product does not

have different properties from those of the goods that have
been mixed.

(4) For the purposes of this section, the Compiroller may, by
instrument in writing published in the Gazette:

(a) direct that the factory or works cost of goods is to be deter-
mined in a specified manner; and

(b) direct that the value of Australian labour, the value of Austra-
lian materials or the factory overhead expenses incurred in
Australia in respect of goods is to be determined in a specified
manner; ’

and those directions have effect accordingly.

(5) The provisions of sections 48 {other than paragraphs (1) (a)
and (b) and subsection (2)), 48A, 48B, 49A and 50 of the Acts
Interpretation Act 1901 apply in relation to directions given under
subsection (4) as if:

(a) references in those provisions to regulations were references to

directions; and

(b) references in those provisions to the repeal of a regulation

were references to the revocation of a direction,

Interpretation —the ordinary course of business

269E. (1) For the purposes of this Part, other than section 2690,
goods {other than made-to-order capital equipment) that are substitut-
able goods in relation to goods the subject of a TCO application are
taken to be produced in Australia in the ordinary course of business if:

(a) they have been produced in Australia in the 2 years before the
application was lodged; or

(b) they have been produced, and are held in stock, in Australia;
or _
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(¢) they are produced in Australia on an intermittent basis and
have been so produced in the 5 years before the application
was lodged;

and a producer in Australia is prepared to accept an order to supply
them,
(2) For the purposes of this Part, goods that:

(a) are substitutable goods in relation to goods the subject of a
TCO application; and

(b) are made-to-order capital equipment;
are taken to be produced in Australia in the ordinary course of
business if:

{¢) a producer in Australia:

(i) has made goods requiring the same labour skills, tech-
nology and design expertise as the substitutable goods
in the 2 years before the application was lodged; and

(ii) could produce the substitutable goods with existing
facilities; and :
(d) the producer is prepared to accept an order to supply the
substitutable goods.

(3) In this section:

“made-to-order capital equipment” means capital equipment that is
made in Australia to meet a specific order rather than being the
subject of regular or intermittent production.

Division 2— Making and processing TCO applications

Masaking a TCO application

269F. (1) A person may apply to the Comptroller for a tariff
concession order in respect of goods.

(2) An application must:

(a) be in writing; and

(b) be in an approved form; and

(c) contain such information as the form requires; and

(d) be signed in the manner indicated in the form,

(3) Without limiting the generality of paragraph (2) (c), a TCO
application must contain:

(a) a full description of the goods to which the application relates;
and

(b) a statement of the tariff classification that, in the opinion of
the applicant, applies to the goods.
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(4) A TCO application may be lodged with Customs: -
{a) by leaving it at a place that has been allocated for lodgement
of TCO applications at Customs House in Canberra; or

(b) by posting it by prepaid post to a postal address specified by
Customs in the approved form; or -

(¢) by sending it by electronic facsimile to .a, facsnmle number
specified by Customs in the approved form;

and the application is taken to have been lodged when the application,
or a facsimile of the application, is first received by an officer of
Customs.

(5) The day on which an application is taken to have been lodged
must be recorded on the application.

Withdrawing a TCO application

269G. (1) A person who has lodged a TCO application under
section 269F may withdraw the application at any time before a
decision is made under section 269P or 269Q in relation to that
application,

(2) A withdrawal of a TCO application:
(a) must be in writing; and
{b) must be lodged with the Comptroller in the same manner, and

is taken to be lodged on the same day, as is specified in
relation to a TCO application; and

(¢) must have the day of its lodgement recorded.

(3) If a notice informing of the lodgement of a TCO application is
" published in the Gazette before that application is withdrawn, the
Comptrolter must publish in the Gazette, as soon as practicable ‘after
the withdrawal is lodged, a notice:
(a) stating that the TCO application has been withdrawn; and
(b) describing the goods to which the TCO application related;
and
(c) specifying the Gazette number and date of the previous notice
relating to the TCO application; and
(d) specifying the date of withdrawal of the TCO application.

.
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Screening the application

269H. (1) Not later than 28 days after a TCO application is

lodged, the Comptroller must:

(a) if he or she is satisfied that the application complies with
section 269F, by notice in writing given to the applicant,
inform the applicant that the application is accepted as a valid
application; and

(b) if he or she is not so satisfied, by notice in wrltmg given to the
applicant, inform the apphcant that the application is rejected
and of the reasons for the rejection.

(2) If the Comptroller has not, within that period, accepted or
rejected the application, this Part has effect as if the Comptroller had,
immediately before the end of that period, informed the applicant, by
notice in writing, that the application is accepted as a valid application.

Applications taken to be lodged in certain circumstances

269). (1) If the Comptrolier decides that it is desirable to consider
making a TCO desplte the absence of a TCO application, the Comp-
troller may declare, in wntmg, that he or she has so decided.

(2) A declaration under subsectlon (1) must include a proposal for
the issue of the TCO in respect of the goods referred to in the
declaration. '

(3) If the Comptroller makes a declaration under this section, this
Part has effect as if:
(a) the proposal contained in the declaration were a TCO applica-
tion lodged under section 269F on the day on which the
declaration is made; and

(b) the application had been accepted under section 269H as a
valid application on that day.

Processing a valid application

269K. (1) As soon as practicable after accepting a TCO applica-
tion as a valid application, the Comptroller must pubhsh a notice in
the Gazette:

(a) stating that the appllcatlon has been lodged; and

(b) providing a description of the goods to which the application
relates 1nc1udmg a reference to the Customs tariff classification
that, in the opinion of the Comptroller, applies to the goods;
and

(c) inviting any persons who consider that there are reasons why
the TCO should not be made to lodge a submission with the
Comptroller not later than 50 days after the gazettal day.
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(2) A submission must:

(a) be in writing; and

(b) be in an approved form; and

(c) contain such information as the form requires; and
(d) be signed in the manner indicated in the form.

(3) A submission:

(a) must be lodged with the Comptroller in the same manner, and
is taken to be lodged on the same day, as is specified in
relation to a TCO application; and

(b) must have the day of its lodgement recorded.

(4) If a person lodges a submission later than 50 days after the
gazettal day in respect of a TCO application without being invited by
the Comptroller to do so under section 269M, the Comptroller must
not take the submission into account in determining whether to make
a TCO.

Amendment of TCO applications

269L. (1) If a person lodges a submission in respect of a TCO
application within 50 days after the gazettal day, the Comptroller must,
within 14 days after the end of that 50 day period, give the applicant
for the TCO a notice in writing setting out:
(a) the name and address of each person who has lodged a
submission within that period; and

(b) a short statement of the grounds on which each submission is
based. '

(2) The applicant may, within 14 days of receiving a notice under
subsection (1) and having regard to the grounds on which each
submission was made, notify the Comptroller, in writing, that he or she
proposes to amend the application by altering the description of the
goods the subject of the application, and set out in that notice the
proposed amendment.

(3) The applicant must not, under subsection (2), propose an
amendment of an application that would cause the goods concerned to
be covered by a different Customs tariff classification to the one
notified by the Comptroller in the Gazette under section 269K.

(4) If the applicant notifies the Comptroller of a proposed amend-
ment of an application:
(a) the TCO application is to be dealt with under this Part as if:

(i) it had always contained the amended description of the
goods; and
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(if) the notice published in the Gazette in relation to the
application had been a notice setting out the amended
description; and

(b) the Comptroller must notify the proposed amendment, in
writing, to each person who lodged a submission referred to in
subsection (1), within 14 days after the proposed amendment
is notified to the Comptroller.

(5) If a person who lodged a submission referred to in subsection
(1) notifies the Comptroller, in writing, within 14 days after being
notified of a proposed amendment, that he or she no longer objects to
the TCO application, the submission is taken to have been withdrawn.

(6) If a person who lodged a submission referred to in subsection
(1) does not so notify the Comptroller, he or she is taken to wish to
proceed with the submission as if it were a submission made in respect
of the amended application.

Customs may invite submissions or seek other information, documents
or material

269M. (1) If the Comptroller considers that, in relation to a
particular TCO application, a person may have reason to oppose the
making of the TCO to which the application relates, he or she may, by
notice in writing, invite the person to lodge a written submission with
the Comptroller within a period specified in the notice ending not
later than 150 days after the gazettal day.

(2) A submission must:
(a) be in writing; and
(b) be in an approved form; and
- (c) contain such information as the form requires; and
(d) be signed in the manner indicated in the form.

(3) A submission;

(a) must be lodged with the Comptroller in the same manner, and
is taken to be lodged on the same day, as is specified in
relation to a TCO application; and

(b) must have the day of its lodgement recorded.

(4) If the Comptroller considers that, in relation to a- particular
TCO application, any person (including the applicant or a person who
has lodged a submission with the Comptroller) may be able to supply
information or produce a document or material relevant to the consid-
eration of the application, the Comptroller may, by notice in writing,
request the supply of the information in writing or the production of
the document or material within a period specified in the notice and
ending not later than 150 days after the gazettal day.
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(5) If a person refuses or fails to lodge a submission under
subsection (1) or to supply information or produce a document or
material under subsection (4) within the period allowed but subse-
quently lodges that submission, supplies the information or produces
the document or material, the Comptroller must not take that submis-
sion, information, document or material into account in determining
whether to make a TCO. :

Reprocessing of TCO applications

269N. (1) If, after gazettal day in respect of a TCO application but
before a decision is made on the application, the Comptroller is
satisfied that:

(a) because of an amendment of a Customs Tariff; or

(b) having regard to a decision of a court or of the Administrative
Appeals Tribunal; or

(c¢) having regard to written advice on the matter given by an
officer or employee of the Commonwealth performing duties
in the Attorney-General’s Department who is entitled, under
section 55D of the Judiciary Act 1903, to practise as a barrister
and solicitor in any Territory;

the tariff classification that was stated in the notice published in the
Gazette under section 269K to apply to the goods the subject of the
application has not, with effect from the gazettal day or a later day,
applied to the goods, the Comptroller must take action to reprocess
the application.

(2) If the Comptroller is satisfied that, in publishing a notice in the
Gazette under section 269K in relation to a TCO application, there has
been a transcription error in the description of the goods the subject of
the. application including the tariff classification that is stated to apply
to the goods, the Comptroller must take action to reprocess the
application.

(3) Where the Comptroller is required to take action under
subsection (1) or (2), he or she must, 45 soon as practicable after
becoming so required, notify:

(a) the applicant; and

(b) all persons from whom submissions in relation to the applica-

tion have been received; and

(c) all persons from whom submissions in relation to the applica-

tion have been sought;

that, for the reasons specified in subsection (1) or (2), it is necessary to
reprocess the application and that a new notice of the application will
be published in the Gazette for that purpose.
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(4) As soon as practicable after giving a notice under subsection
(3), the Comptroller must publish in the Gazefte a new notice under
subsection 269K (1) in relation to the TCO application in substitution
_for the notice previously published.

(5) A person who had lodged a submission in relation to the
original notice published under section 269K in respect of a TCO
application may notify the Comptroller in writing, not later than S0
days after the day of publication of the substituted notice under that
section, that he or she wishes to proceed with the submission, or
wishes to proceed with it subject to stated modifications, as if 1t had
been provided in response to the substituted notice and, where the
Comptroller is so notified, the submission is to be treated as if it had
been so provided on the day of that notification,

(6) If a TCO is made in respect of a TCO application that is
reprocessed in accordance with this section, the day on which the TCO
is to be taken to come into force is unaffected by the decision to
reprocess that application.

Division 3—Making and operation of TCOs

The making of a standard TCO

269P. (1) If a TCO application in respect of goods, other than
goods sent out of Australia for repair, has been accepted as a valid
application under section 269H, the Comptroller must decide, not later
than 150 days after the gazettal day, whether or not he or she is
satisfied, having regard to:

(a) the application; and

(b) all submissions lodged with the Comptroller before the last day
for submissions; and

(¢) all information supplied and documents and material pro-
duced to the Comptroller in accordance with a notice under
subsection 269M (4);

that the application meets the core criteria.

(2) If the Comptroller fails to make a decision under subsection
(1) in respect of a TCO application within 150 days after the pazettal
day, the Comptroller is taken, for the purposes of subsection (1), at the
end of that period, to have made a decision that he or she is not
satisfied that the application meets the core criteria,

(3) If the Comptroller is satisfied that the application meets the
core criteria, he or she must make a written order declaring that the
goods the sub]ect of the TCO application are goods to which a
prescribed item specified in the order applies.
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(4) The TCO must include:

(a) a description of the goods the subject of the order including a
reference to the Customs tariff classification that, in the opin-
ion of the Comptroller, applies to the goods; and

{b) a statement of the day on which the TCO is to be taken to
have come into force; and

(c) if subsection 269SA (1) applies in relation to the TCO—a
statement of the day on which it ceases to be in force.

The making of a TCO for goods requiring repair

269Q. (1) If a TCO application in respect of goods sent out of
Australia for repair has been accepted as a valid application under
section 269H, the Comptroller must decide, not later than 150 days
after the gazettal day, whether or not he or she is satisfied, having
regard to:
(a) the application; and
{b) all submissions lodged with the Comptroller before the last day
for submissions; and
(c) all information supplied and documents and material pro-
duced to the Comptroller in accordance with a notice under
subsection 269M (4);

that there is no one in Australia capable of repairing those goods in
the ordinary course of business.

(2) 1If the Comptroller fails to make a decision under subsection
(1) in respect of a TCO application within 150 days after the gazettal
day, the Comptroller is taken, for the purposes of subsection (1), at the
end of that period, to have made a decision that he or she is not
satisfied of the matters referred to in that subsection in relation to the
application.

(3) If the Comptroller is satisfied of the matters referred to in
subsection (1) in relation to the application, he or she must make a
written order declaring that the goods the subject of the TCO applica-
tion are goods to which a prescribed item specified in the order
applies. )

(4) The TCO must include:

(a) a description of the goods the subject of the order including a
reference to the Customs tariff classification that, in the opin-
ion of the Comptroller, applies to the goods; and

(b) a statement of the day on which the TCO is to be taken to
have come into force.
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(5) For the purposes of this section, a person is taken to be
capable of repairing goods in the ordinary course of business if, in the
ordinary course of business, the person is prepared to accept orders to
repair those goods.

Notiﬁcation_of TCO decisions

269R. (1) As soon as practicable after the Comptroller makes a
decision under subsection 269P (1) or 269Q (1), the Comptroller must:
(a) by notice in writing, inform the applicant of the decision; and
(b) by notice published in the Gazette, inform all other interested
persons of the decision.

(2) If the decision bas led to the making of a TCQ, the notice
given to the applicant and published in the Gazette must include full
particulars of the TCO.

(3} A failure to comply with subsection (1) or (2) does not affect
the validity of the TCO concerned,

Operation of TCOs

2695. (1) Subject to the operation of subsection 269SA (2), a TCO
1s to be taken to have come into force 28 days before:
(a) unless paragraph (b) applies—the day on which the application
for the TCO was lodged; or
(b) if there was more than one application for the TCO—the day
on which the earliest application for the TCO was lodged.

(2) Subject to section 269SG, a TCO applies in relation to the
goods the subject of the TCO that were or are first entered for home
consumption on or after the day on which the TCO is taken to have
come into force,

(3) Subject to the operation of subsection 269SA (1), a TCO
continues in force until it is revoked under section 269SC or 269SD.

Consequence of commencement or cessation of production before TCO
decision
2698A. (1) If the Comptroller is satisfied, in relation to a TCO
application:
(a) that the application meets the core criteria; and
(b) that on a day (the “production start-up day”) occurring later
than 28 days before the application was lodged but before the
making of the decision on the application, substitutable goods

in relation to the goods the subject of the application com-
menced to be produced in Australia; and
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(c) that if the production start-up day had occurred 28 days
before the application was lodged, the Comptroller would not
have been satisfied that the application met the core criteria;

the TCO that the Comptroller makes continues in force only until the
production start-up day.

(2) If the Comptroller is satisfied, in relation to a TCO applica-
tion:
(a) that the application does not meet the core criteria; and

(b) that on a day (the “production close-down day”) occurring
later than 28 days before the application was lodged but before
the making of the decision on the application, substitutable
goods in relation to the goods the subject of the apphcatlon
ceased to be produced in Australia; and

(c) that if the production close-down day had occurred 28 days
before the application was lodged the Comptroller would have
been satisfied that the application met the core criteria;

the Comptroller must make a TCO in accordance with section 269P,
but the TCO is in force only from the production close-down day.

Division 4— Revocation 6f TCOs

Request for revocation of TCOs

2695B. (1) If:
(a) a TCO is in force on a particular day; and
(b) a person claiming to be a producer in Australia of substitut-

able goods in relation to the goods covered by the order-is of
the view that if:

(i) the TCO were not in force on that particular day; and
(if) that particular day had occurred 28 -days béfore the
TCO application was lodged;
the TCO would not have been made;
the person may request the Comptroller to revoke the order.

(2) A request must:

(a) be in writing; and

(b) be in an approved form; and

(c) contain such information as the form requires; and
(d) be signed in the manner indicated in the form. -
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(3) A request for revocation may be lodged with Customs:

(a) by leaving it at a place that has been allocated for the
lodgement of TCO applications at Customs House, Canberra;
or

(b) by posting it by prepaid post to a postal address specified by
Customs in the approved form; or

(c) by sending it by electronic facsimile to a facsimile number
specified by Customs in the approved form,;

and the request is taken to have been lodged when the request, or a
facsimile of the request, is first received by an officer of Customs.

(4) The day on which the request is to be taken to be lodged, must
be recorded on the request.

Processing requests for revocation of TCQOs

2698C. (1) Not later than 60 days after lodgement of a request for
revocation of a TCO, and after having regard to the request and to any
other information, document or material given to the Comptroller
under section 269SF the Comptroller must decide whether or not he
or she is satisfied:

(a) that, on the day of lodgement of the request, the person
requesting the revocation of the TCO is a producer in Austra-
lia of goods that are substitutable goods in relation to the
goods the subject of the order; and

(b) that, if the TCO were not in force on that day but that day had
occurred 28 days before an application for that TCO were
lodged, the Comptroller would not have made the TCO.

(1A) As soon as practicable after receiving a request for revocation
of a TCO, the Comptroller must publish a Gazette notice stating:

(a) that the request has been lodged; and
(b} the date that the request was lodged; and
(c) the full particulars of the TCO to which the request relates.

(2) If the Comptroller fails to make a decision in respect of a
request for the revocation of a TCO within 60 days after lodgement of
the request, the Comptroller is taken, for the purposes of subsection
(1), at the end of that period, to have decided that he or she is not
satisfied of the matters referred to in that subsection in relation to the
request,

(3) If the Comptroller is satisfied of the matters referred to in
subsection (1) in relation to a request for revocation of a TCO, the
Comptroller must make an order revoking the TCO.
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(4) 1If the Comptroller is satisfied of the matters referred to in
subsection (1) in relation to a request for revocation of a TCO but is
also satisfied that if:

(a) the TCO were not in force on the day of lodgement of the

request; and

(b) that day were a day occurring 28 days before an application

for another TCO (the “narrower TCO”) in respect only of
goods covered by the TCO that are not produced in Australia
by the person making the request;

the Comptroller would have made such a narrower TCO, he or she
must:
(¢) revoke the TCO; and

(d) make, in its place, such a narrower TCO.

(5) If the Comptroller is not satisfied of the matters referred to in
subsection (1) in relation to a request for revocation of a TCQO, the
Comptroller must refuse the request.

(6) An order under subsection (3) or (4) revoking a TCO comes
into force on the day on which the request to revoke the TCO was
lodged.

(7) If a narrower TCO is made in place of another TCO that is
revoked in subsection (4), that narrower TCO comes into force, for the
purposes of this Part, from the date of effect of the revocation of the
other TCO, as if it had been made under section 269P or 269Q.

Revocation at the initiative of Customs

269SD. (1) If the Comptroller is satisfied that a TCO is no longer
required because the general tariff rate in respect of the goods the
subject of the order has been reduced to “Free”, the Comptroller may
make an order revoking the TCO with effect from the day the tariff
rate was so reduced.

(2) If the Comptroller is satisfied that:

(a) because of an amendment of a Customs tariff; or

(b) having regard to a decision of a court or of the Administrative
Appeals Tribunal; or

(¢} having regard to written advice on the matter given by an
officer or employee of the Commonwealth performing duties
in the Attorney-General’s Department who is entitled, under
section 55D of the Judiciary Act 1903, to practise as a barrister
and solicitor in any Territory,

the tariff classification that is stated in a TCO to apply to the goods
the subject of the TCO has not, with effect from a particular day,
applied to those goods, the Comptroller must:
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(d) make an order revoking the TCO with effect from that day;
and

(e) make a new TCO in respect of the goods with effect from the
revocation,

(3) If the Comptroller is satisfied that, in making a TCO, there has
been a transcription error in the description of goods the subject of the
TCO including the tariff classification that is stated in the TCO to
apply to the goods, the Comptroller may: _

(a) make an order revoking the TCO with effect from the day the

TCO came into force; and
{b) make a new TCO in respect of goods that corrects the error
: with effect from the revocation,

(4) The particular day referred to in subsection (2) may be the day
on which the TCO that is revoked came into force or a later day.

Natification of revocation decisions

269SE. (1) As soon as practicable after the Comptrolier makes a
decision under subsection 269SC (1), the Comptroller must;

(a) by notice in writing, inform the applicant of the decision; and

(b) by notice published in the Gazette, inform all other interested
persons of the decision.

(2) As soon as practicable after the Comptroller makes a decision
to make an order under subsection 269SD (1) or (2), the Comptroller
must, by notice published in the Gazette, 1nform all interested persons
of the decision.

(3) If the decision referred to in subsection (1) or (2) has led to
the making of an order revoking a TCO or both to the making of an
order revoking a TCO and the making of a new TCO, the notice of
that decision given to the applicant and published in the Gazette must
include full particulars of the order or orders.

(4) A failure to comply with subsection (1), (2) or (3) does not
affect the validity of the decision concerned or of any order or orders
to which it has led.

Customs may seek mformatlon documents or material relating to
revocation

269SF. (1) If the Comptroller considers that, in relation to a
request for revocation of a TCO, any person (including the person
who made the request) may be able to supply information or produce
a document or material relevant to the consideration of the request,
the Comptroller may, by notice in writing, request the supply of the
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information or the production of the decument or material within a
period specified in the notice and ending not later than 60 days after
receiving the request.

(2) Any information provided in satisfaction of a request under
subsection (1) must be provided in writing,

(3) If a person refuses or fails to supply information or produce a
document or material under subsection (1) within the period allowed
but subsequently supplies the information or produces the document
or material, the Comptroller must not take that information, document
or material into account in determining whether to revoke a TCO.

Effect of revocation on goods in transit and capital equipment on order

2695G. (1) Subject to subsection (2), if a TCO is revoked under
subsection 269SC (3) or (4), the TCO ceases to apply in relation to
goods entered for home consumption on or after the day on which the
revocation comes into effect.

(2) Despite the revocation of a TCO under subsection 269SC (3)
or (4) in respect of goods, the TCO continues to apply in relation to:

(a) goods that:
(i) were imported into Australia on or before the day on
which the revocation came into effect; and
(ii) are entered for home consumption, before, on, or with-
in 28 days after, that day; and
(b) goods that;
(i) were in transit to Australia on that day; and
(ii) are entered for home consumption before, on, or with-
in 28 days after, the day on which they were imported
into Australia.

(3) For the purposes of subparagraph (2) (b) (i), goods shall be
taken to be in transit to Australia if, and only if, they have left for
direct shipment to Australia from a place of manufacture, or a ware-
house, in the country from which they are being exported.

(4) Where an officer of Customs is satisfied that, after a TCO in
relation to capital equipment comes into force but before its revoca-
tion under subsection 269SC (3) or {4), a firm order had been placed
for the purchase of any such equipment, the TCO continues to apply
in relation to the importation into Australia of that capital equipment,
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Division 5§ —Miscellaneons

Internal review

269SH. (1) Not later than 28 days after gazettal of a decision (the
“griginal decision”) on a TCQO application or on a request for revoca-
tion of a TCO, any affected person within the meaning of subsection
(13) who objects to the making of the decision may apply to the
Comptroller for its reconsideration.

(2) An application for reconsideration must:
(a) be in writing; and
(b) include the grounds on which the person objects to the de-

cision (whether or not those grounds had previously been
considered).

(3) An application for reconsideration:

(a) must be lodged with the Comptroller in the same manner, and
is taken to be lodged on the same day, as is specified in
relation to a TCO application; and

(b) must have the day of its lodgement recorded.

(3A) As soon as practicable after receiving a request for reconsi-
deration of a decision that leads to the making of a TCO or that
refuses to revoke a TCQO, the Comptroller must publish a Gazeite
notice stating:

(a) that the request has been lodged; and

(b) the date that the request was lodged; and

(¢} the full particulars of the TCO to which the request relates.

(49) Where application is made for reconsideration of a decision
made on a TCO application, the Comptroller, having regard to:

(a) the TCO application; and

(b) the submissions, information, documents and materials which
the Comptroller was entitled to take into account in consider-
ing the TCO application; and .

(¢) any new matter produced to the Comptroller by the applicant
for reconsideration which, under subsection (7), the Comptrol-
ler is not prevented from taking into account for that purpose;

must decide, not later than 90 days after the last day for lodgement of
the application for reconsideration, whether to affirm the original
decision or to substitute any other decision that the Comptroller might
have made.
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(5) Where application is made for reconsideration of a decision on
a request for revocation, the Comptroller, having regard to:

(a) the request for revocation; and

(b) the information, documents and materials which the Comp-
troller was entitled to take into account in considering the
request; and :

{¢) any new matter produced to the Comptroller by the applicant
for reconsideration which, under subsection (7), the Comptrol-
ler is not prevented from taking into account for that purpose;

must decide, not later than 60 days after the last day for lodgement of
the application for reconsideration, whether to affirm the original
decision or to substitute any other decision that the Comptroller might
have made. '

(6) If the Comptroller fails to make a decision under subsection
(4) or (5) within the period referred to in that subsection, the Comp-
troller is taken, for the purposes of the reconsideration, at the end of
that period, to have made a decision to affirm the original decision,

(7) For the purposes of subsections (4) and (5), the Comptroller
must not take into account any new material that is not produced to
him or her by the applicant for reconsideration of an original decision
within the period of 28 days after notification of the original decision
in the Gazette.

(8) Where the Comptroller, on reconsidering an original decision,
decides to substitute for that decision any decision that he or she
might have made, the substituted decision is to be taken to have been
made when the original decision was made.

(9) If the substituted decision involves the making of a TCQ, or of
an order revoking a TCO, that TCO or revocation order comes into
force on the day on which, if the original decision had involved
making the TCO or order revoking a TCO, that TCO or order would
have come into force. -

(10) As soon as practicable after the Comptroller makes a decision
under subsection (4) or (5) on an application for reconsideration, the
Comptroller must:

(a) by notice in writing inform the applicant for reconsideration of

the decision made on the reconsideration; and

(b) by notice published in the Gazette, inform all other interested

persons of the decision made on that reconsideration.

(11) 1If the decision on an application for reconsideration has led
to the making of an order or orders, the notice of the decision given to
the applicant for reconsideration and published in the Gazette must
include full particulars of the order or orders.
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(12) A failure to comply with subsection (10) does not affect the
validity of any decision on a reconsideration or of any order or orders
to which it has led.

(13) In subsection (1):
“affected person® means:
(a} in relation to a decision on a TCO application:
(i) the applicant for the TCQO; or
(ii) any person who lodged a submission before the last
day for submissions in relation to the TCO application;
or
(iii) any person who, in the opinion of the Comptroller, was
not reasonably able to lodge a submission in relation to
the TCO application within 50 days of the gazettal day;
and
(b) in relation to a decision on a request for revocation:
(i) the person requesting the revocation; or
(ii) any other person whose interests are affected by the
decision made on the request. :

TCOs not to apply to prescribed goods

2695). (1) The Comptroller must not make a TCO in respect of
goods declared by the regulations to be goods to which a TCO should
not extend.

(2) If a regulation is made for the purposes of subsection (1) in
respect of goods to which a TCO applies, that TCO must be taken, to
the extent that it covers those goods, to have been revoked by the
Comptroller on the day those regulations came into effect.

(3) Where a TCO is taken to have been revoked under subsection
(2) to the extent that it covers goods the subject of a regulation made
for the purposes of subsection (1), the Comptroller must, as soon as
practicable after the making of the regulation, by notice published in
the Gazette, inform interested persons:

(a) of the fact that the regulation has been made; and

(b) of its effect on the TCO; and :

(c) of the day on which the TCO is taken to have been so

revoked,

TCOs not to contravene international agreements

269SK. If the Comptroller is satisfied that, in accordance with the
obligations of Australia under an agreement (including a treaty or
convention) between Australia and another country or other countries,
the rate of duty attaching to the importation of goods {whether or not
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the produce of a particular country) is not to be less than a particular
minimum rate, the Comptroller must not make a TCO that would
result in a contravention of those obligations.

TCOs not to be statutory rules

269SL. A TCO is not to be taken to be a statutory rule within the
meaning of the Statutory Rules Publication Act 1903,

PART XVB—SPECIAL PROVISIONS RELATING TO
ANTI-DUMPING DUTIES

Division I —Preliminary

Interpretation

269T. (1) In this Part, unless the contrary intention appears:

“affected party”, in relation to an application under section 269Z
requesting that the Minister review the rate of interim duty imposed
on particular goods, means:

(a) a person who is directly concerned with the exportation to
Australia of the goods the subject of the application or who
has been directly concerned with the exportation to Australia
of like goods; or

(b) a person who is directly concerned with the importation into
Australia of the goods the subject of the application or who
has been directly concerned with the importation into Austra-
lia of like goods; or

(c} a person representing, or representing a portion of, the Austra-
lian industry producing like goods; or

(d) the Government of a country from which like goods have been
exported to Australia;

“agricultural operations” means:
(a) the cultivation or gathering in of crops; or
(b) the rearing of live-stock; or
{c) the conduct of forestry operations;

and includes:

(d) viticulture, horticulture or apiculture; or

(e) hunting or trapping carried on for the purpose of a business;
“Anti-Dumping Act” means the Customs Tariff (Anti-Dumping) Act
1975;

“Authority” means the Anti-Dumping Authority established by section
4 of the Anti-Dumping Authority Act 1988,
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“countervailing duty” means duty, other than interim countervailing
duty: . '
(a) that is payable on goods under section 10 of the Anti-Dumping

Act because of a declaration under subsection 269TJ (1) or (2)

of this Act; or
(b) that is payable on goods under section 11 of the Anti-Dumping
Act; . )

“countervailing duty notice” means a notice published by the Minister
under subsection 269TT (1) or (2) or 269TK (1) or (2);
“determination” means a determination in writing;
“direction” means a direction in writing;
“dumping duty” means duty, other than interim dumping duty, that is
payable on goods under section 8 or 9 of the Anti-Dumping Act;
“dumping duty notice” means a notice published by the Minister
under subsection 269TG (1) or (2) or 269TH (1) or (2);
“fish” means freshwater or salt-water fish, and includes turtles,
dugong, crustacea, molluscs or any other living resources of the sea or
of the sea-bed:
“fishing operations” means:

(a) the taking, catching or capturing of fish; or

(b) the farming of fish; or '

(c) pearling operations; .
“forestry operations” means the felling, in a forest or plantation, of
standing timber;
“importation period”, in relation to goods that have been the subject
of a dumping duty notice or a countervailing duty notice means:

(a) in respect of goods covered by a retrospective notice—the
period beginning on the day of entry for home consumption of
the first comsignment of goods to which the retrospective
notice applied and ending immediately before the day of
publication of the notice; and

(b) in respect of goods covered by a prospective notice:

(i) the period of 6 months beginning on the day of pub-
lication of the prospective notice; and
(ii) each successive period of 6 months;
“importer”, in relation to goods exported to Australia, means:
(a) if paragraph (b) or (d) does not apply—the beneficial owner of
the goods at the time of their arrival within the limits of the
port or airport in Australia at which they have landed; or
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(b) if the goods are taken from parts beyond the seas to an
Australian resources installation or if they are goods on board
an overseas resources installation at the time when it is at-
tached to the Australian seabed—the beneficial owner of the
goods at the time when they are imported into Australia; or

{c) if the goods are an overseas resources installation that becomes
attached to the Australian seabed—the beneficial owner of the
installation at the time when it is imported into Australia; or

(d) if the goods are taken from parts beyond the seas to an
Australian sea installation or are goods on board an overseas
sea installation at the time when it is installed in an adjacent
area or a coastal area—the beneficial owner of the goods at the
time when they are imported into Australia; or

(e) if the goods are an overseas sea installation that becomes
installed in an adjacent area or in a coastal area—the benefi-
cial owner of the installation at the time when it is imported
into Australia;

“interested party”, in relation to an application made to the Comptrol-
ler under section 269TB requesting that the Minister publish a dump-
ing duty notice or a countervailing duty notice in respect of the goods
the subject of the application, means:

(a) the applicant;

(b) a person representing, or representing a portion of, the in-
dustry producing, or likely to be established to produce, like
goods;

(c) any person who is or is likely to be directly concerned with
the importation or exportation into Australia of the goods the
subject of the application or who has been or is likély to be
directly concerned with the importation or exportation into
Australia of like goods; and

(d) the Government of the country from which the goods the
subject of the application have been or are likely to be
exported or of any country that has exported or is likely to
export to Australia like goods;

“interim countervailing duty” means duty imposed under subsection
10 (3B) or 11 (4) of the Anti-Dumping Act;

“interim dumping duty” means duty imposed under subsection 8 (5)
and, where applicable, paragraph 8 {4) {b) of the Anti-Dumping Act
or under subsection 9 (5) and, where applicable, paragraph 9 (4) (b) of
that Act;

“interim duty” means interim dumping duty or interim countervailing
duty;
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“like goods”, in relation to goods under consideration, means goods
that are identical in all respects to the goods under consideration or
that, although not alike in all respects to the goods under consider-
ation, have characteristics closely resembling those of the goods under
consideration;

“negative preliminary decision™ means a decision of the kind referred
to in paragraph 269X (6) (b) or (c);

“posuwe preliminary decision®” means a decision of the kind referred
to in paragraph 269X (6) (a);

“production cost”, in relation to processed agricultural goods, means
the sum of the direct labour costs, the direct material costs and the
factory overhead costs incurred in relation to those goods;

“prospective notice” means a notice issued under subsection 269TG
(2), 269TH (2), 269TJ (2) or 269TK (2);

“raw agricultural goods” means goods directly obtained by the under-
taking of any agricultural operation or any fishing operation;
“retrospective notice’” means a notice issued under subsection 269TG
(1), 269TH (1), 269TJ (1) or 269TK (1).

@) For the purposes of this Part, goods, other than
unmanufactured raw products, shall not be taken to have been pro-
duced in Australia unless:

(a) the goods were wholly or partly manufactured in Australia;

and

(b) not less than one quarter of the factory or works cost of the

goods is represented by the sum of:

(i) the value of labour in Australia;
(ii) the value of materials in Australia; and

(iii) the factory overhead expenses incurred in Australia in
respect of the goods.

(2A) A reference in this Part to the amount of the export price of
goods, to the amount of the normal value of goods, to the amount of
the subsidy, bounty, reduction or remission of freight or other financial
assistance in relation to goods or to the amount of freight shall, where
that amount is not expressed in Australian currency, be read as a
reference to the equivalent amount in Australian currency.

(2B) For the purposes of this Part, where, during the exportation
of goods to Australia, the goods pass in transit from a country through
another country, that other country shall be disregarded in ascertaining
the country of export of the goods.



366 Customs Act 1801
s. 269T

(3) For the purposes of subsection (2), goods shall not be taken to
have been partly manufactured in Australia unless at least one substan-
tial process in the manufacture of the goods was carried out in
Australia.

(4) For the purposes of this Part, if, in relation to goods of a
particular kind, there is a person or there are persons who produce
like goods in Australia: ;

(a) there is an Australian industry in respect of those like goods;

and

(b) -subject to subsection (4A), the industry consists of that person

or those persons.

(4A) Where, in relation to goods of a particular kind first referred
to in subsection (4), the like goods referred to in that subsection are
close processed agricultural goods, then, despite subsection (4), the
industry in respect of those close processed agricultural goods consists
not only of the person or persons producing the processed goods but
also of the person or persons producing the raw agricultural goods
from which the processed goods are derived.

(4B) For the purposes of subsection (4A), processed agricultural
goods derived from raw agricultural goods are not to be taken to be
close processed agricultural goods unless the Minister is satisfied that:

(a) the raw agricultural goods are devoted substantially or com-

pletely to the processed agricultural goods; and -

(b) the processed agricultural goods are derived substantially or

completely from the raw agricultural goods; and

(c) either:

(i) there is a close relationship between the price of the
processed agricultural goods and the price of the raw
agricultural goods; or

(ii) a significant part of the production cost of the pro-
cessed agricultural goods, whether or not there is a
market in Australia for those goods, is, or would be,
constituted by the cost to the producer of those goods
of the raw agricultural goods.

(4C) Where the Minister is satisfied that sufficient information has
not been furnished or is not available to enable the production cost of
processed agricultural goods to be ascertained for the purpose of
subsection (4B), the production cost of those goods is such amount as
is determined by the Minister having regard to all relevant
information.
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(4D) In this Act, a reference to variable factors relevant to the
determination of duty payable under the Anti-Dumping Act on par-
ticular goods the subject of a dumping duty notice or a countervailing
duty notice is a reference:

(a) if the goods are the subject of a dumping duty notice—to the

normal value and export price of the goods; and

(b) if the goods are the subject of a countervailing duty notice:

(i) to the amount of subsidy, bounty, reduction or remis-
sion of freight or other financial assistance paid or
granted on the production, manufacture, carriage or
export of the goods; and

(ii) to the export price of the goods.

(4E) In this Act, a reference to variable factors relevant to the
determination of interim duty payable on goods the subject of a
dumping duty notice or a countervailing duty notice is a reference:

(a) if the goods are the subject of a dumping duty notice—to the
normal value, export price and non-injurious price of goods of
that kind as ascertained, or last ascertained, by the Minister
for the purpose of the notice; and

(b) if the goods are the subject of a countervailing duty notice:

(i) to the amount of subsidy, bounty, reduction or remis-
sion of freight or other financial assistance paid or
granted on the production, manufacture, carriage or
export of the goods; and

(ii) to the non-injurious price of the goods;

as ascertained, or last ascertained, by the Minister for the
purpose of the notice.

(5) A reference in this Act to goods the subject of an application
under section 269TB is a reference to goods referred in the applica-
tion:

(a) that have been imported into Australia;

(b) that are likely to be so imported; or

(c) that may be so imported, being like goods to goods to which

paragraph (a) or (b) appiies.

(6) Sundays and public holidays shall, notwithstanding the defini-
tion of “days” in section 4 be counted as days for the purpose of
computing a period for the purposes of this Part but nothing in this
subsection shall derogate from the operation of section 36 of the Acts
Interpretation Act 1901.
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Anti-dumping measures not to apply to goods of New Zealand origin

269TAAA. (1) This Part, so far as it relates to duty that may
become payable under section 8 or 9 of the Anti-Dumping Act, does
not apply to goods that are the produce or manufacture of New
Zealand.

(2) In subsection (1):

“goods” includes goods imported into Australia before the commence-
ment of this section. .

Arms length transactions

269TAA. (1) For the purposes of this Part, a purchase or sale of
goods shall not be treated as an arms length transaction if:

(a) there is any consideration payable for or in respect of the
goods other than their price; or

(b) the price is influenced by a commercial or other relationship
between the buyer, or an associate of the buyer, and the seller,
or an assoclate of the seller; or

(¢) in the opinion of the Minister the buyer, or an associate of the
buyer, will, directly or indirectly, be reimbursed, be com-
pensated or otherwise receive a benefit for or in respect of,
the whole or any part of the price.

(2) Without limiting the generality of subsection (1), where:

(a) goods are exported to Australia otherwise than by the importer
and are purchased by the importer from the exporter (whether
before or after exportation) for a particular price; and

(b) the Minister is satisfied that the importer, whether directly or
through an assoctate or associates, sells those goods in Austra-
lia (whether in the condition in which they were imported or
otherwise) at a loss;

the Minister may, for the purposes of paragraph (1) (c), treat the sale
of those goods at a loss as indicating that the importer or an associate
of the importer will, directly or indirectly, be reimbursed, be com-
pensated or otherwise receive a benefit for, or in respect of, the whole
or a part of the price,

(3) In determining, for the purposes of subsection (2), whether
goods are sold by an importer at a loss, the Minister shall have regard
to:

(a) the amount of the price paid or to be paid for the goods by

the importer; and

(b) such other amounts as the Minister determines to be costs

necessarily incurred in the importation and sale of the goods;
and
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(c¢) the likelihood that the amounts referred to in paragraphs (a)
and (b) will be able to be recovered within a reasonable time;
and '

{d) such other matters as the Minister considers relevant.

(4) For the purposes of this Part, 2 persons shall be deemed to be
associates of each other if, and only if:
(a) both being natural persons:
(i) they are connected by a blood relationship or by mar-
riage or by adoption; or _
(ii) one of them is an officer or director of a body cor-
porate controlled, directly or indirectly, by the other;
(b) both being bodies corporate:
(i) both of them are controlled, directly or indirectly, by a
third person (whether or not a body corporate); or
(ii) both of them together control, directly or indirectly, a
third body corporate; or
(iii) the same person (whether or not a body corporate) is
in a position to cast, or coatrol the casting of, 5% or
more of the maximum number of votes that might be
cast at a general meeting of each of them; or
(c) ome of them, being a body corporate, is, directly or indirectly,
controlled by the other (whether or not a body corporate); or
(d) one of them, being a natural person, is an employee, officer or
director of the other (whether or not a body corporate); or
(e) they are members of the same partnership.

Export price

269TAB. (1) For the purposes of this Part, the export price of any
goods exported to Australia is;

(a) where:

(i) the goods have been exported to Australia otherwise
than by the importer and have been purchased by the
importer from the exporter (whether before or after
exportation); and

(ii) the purchase of the goods by the importer was an arms
length transaction;

the price paid or payable for the goods by the importer, other
than any part of that price that represents a charge in respect
of the transport of the goods after exportation or in respect of
any other matter arising after exportation; or

(b) where:



370 Customs Act 1901
5. 269TAC

(i) the goods have been exported to Australia otherwise
than by the importer and have been purchased by the
importer from the exporter (whether before or after
exportation); and

(i) the purchase of the goods by the importer was not an
arms length transaction; and

(iii) the goods are subsequently sold by the importer, in the
condition in which they were imported, to a person
who is not an-associate of the importer;

the price at which the goods were so sold by the importer to
that person less the prescribed deductions; or

{c) in any other case—the price that the Minister determines
having regard to all the circumstances of the exportation.

(2) A reference in paragraph (1) (b) to prescribed deductions in
relation.to a sale of goods that have been exported to Australia shall
be read as a reference to;

(a) any duties of Customs or sales tax paid or payable on the

goods; and

(b) any costs, charges or expenses arising in relation to the goods

after exportation; and '

(¢) the profit, if any, on the sale by the importer or, where the
Minister so directs, an amount calculated in accordance with
such rate as the Minister specifies in the direction as the rate
that, for the purposes of paragraph (1) (b), is to be regarded as
the rate of profit on the sale by the importer.

(3) Where the Minister is satisfied that sufficient information has
not been furnished, or is not available, to enable the export price of
goods to be ascertained under the preceding subsections, the export
price of those goods shall be such amount as is determined by the
Minister having regard to all relevant information.

(4) For the purposes of subsection (3), the Minister may disregard
any information that he or she considers to be unreliable,

(5) Paragraphs (1) (a) and (b) apply in relation to a purchase of
goods by an importer from an exporter whether or not the importer
and exporter are associates of each other.

Normal value of goods

269TAC. (1) Subject to this section, for the purposes of this Part,
the normal value of any goods exported to Australia is the price paid
for like goods sold in the ordinary course of trade for home consump-
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tion in the country of export in sales that are arms length transactions
by the exporter or, if like goods are not so sold by the exporter, by
other sellers of like goods. -

(2) Subject to this section, where the Minister:

(a)

(b)

is satisfied that: .
(i) by reason of the absence of sales that would be rel-
. evant for the purpose of determining a price under
subsection (1); or
(i) by reason that the situation in the relevant market is
such that sales in that market that would otherwise be
relevant for the purpose of determining a price under
subsection (1) are not suitable for .use in determining
such a price;

the normal value of goods exported to Australia cannot be
ascertained under subsection (1); or

is satisfied, in a case where like goods are not sold in the
ordinary course of trade for home consumption in the country
of export in sales that are arms length transactions by the
exporter, that it is not practicable to obtain, within a reason-
able time, information in relation to sales by other sellers of
like goods that would be relevant for the purpose of determin-
ing a price under subsection (1);

the normal value of the goods for the purposes of this Part is:

(c)

(d)

except where paragraph (d) applies, the sum of:
(i) such amount as the Minister determines to be the cost
of production or manufacture of the goods in the
country of export; and

(i) on the assumption that the goods, instead of being
exported, had been sold for home consumption in the
ordinary course of trade in the country of export:

(A) 'such amounts as the Minister determines would
be the delivery charges and other costs necessar-
ily incurred in that sale; and

(B) subject to subsection (13), an amount calculated
in accordance with such rate, if any, as the Min-
ister determines would be the rate of profit on
that sale; or

where the Minister so directs, the price determined by the
Minister to be representative of the price paid for like goods
sold in the ordinary course of trade in the country of export
for export to a third country, being sales that are arms length
transactions.
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(3) Where the Minister gives a direction under paragraph (2) (d)
in relation to the ascertainment of the normal value of goods for the
purposes of this Part, the price determined by the Minister for the
purposes of that paragraph:

(a) is to be a price that, by reason of the quantity of goods, being
like goods sold in the ordinary course of trade in the country
of export for export to the third country, being sales that are
arms length transactions, for which the price has been paid, is
representative of the price paid in such sales of those goods;
and

(b) may be the highest price paid for like goods sold in the
ordinary course of trade in the country of export for export to
the third country, being sales that are arms length transactions.

(4) Subject to subsections (6) and (8), where the Minister is
satisfied that it is inappropriate to ascertain the normal value of goods
in accordance with the preceding subsections because the Government
of the country of export:

(a) has a monopoly, or substantial monopoly, of the trade of the

country; and

(b) determines or substantially influences the domestic price of

goods in that country;

the normal value of the goods for the purposes of this Part is to be a
value ascertained in accordance with whichever of the following para-
graphs the Minister determines having regard to what is appropriate
and reasonable in the circumstances of the case:

(c) a value equal to the price of like goods produced or manufac-
tured in a country determined by the Minister and sold for
home consumption in the ordinary course of trade in that
country, being sales that are arms length transactions;

(d) a value equal to the price determined by the Minister to be
representative of the price of like goods produced or manufac-
tured in a country determined by the Minister and sold for
export from that country to another country in the ordinary
course of trade, being sales that are arms length transactions,

(¢) a value equal to the sum of the following amounts ascertained
in respect of like goods produced or manufactured in a coun-
try determined by the Minister and sold for home consump-
tion in the ordinary course of trade in that country:

(i) such amount as the Minister determines to be the cost
of production or manufacture of the like goods in that
country;

(ii) such amounts as the Minister determines are the deliv-
ery charges and other costs necessarily incurred in
selling the like goods;
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(iii) an amount calculated in accordance with such rate, if
any, as the Minister determines is to be regarded as the
rate of profit on the sale of the like goods;

(f) a value equal to the price payable for like goods produced or
manufactured in Australia and sold for home consumption in
the ordinary course of trade in Australia, being sales that are
arms length transactions. :

(5) Where the normal value of goods for the purposes of this Part
is a value ascertained in accordance with paragraph (4) (d), the price
determined by the Minister for the purposes of that paragraph:

(a) is to be a price that, by reason of the quantity of goods, being
like goods produced or manufactured in the country deter-
mined by the Minister and sold for export from that country to
the other country in the ordinary course of trade, being sales
that are arms length transactions, for which the price has been
paid, is representative of the price paid in such sales of those
goods; and

(b) may be the highest price paid for like goods produced or
manufactured in the country determined by the Minister and
sold for export from that country to the other country in the
ordinary course of trade, being sales that are arms length
transactions. -

(6) Where the Minister is satisfied that sufficient information has
not been furnished or is not available to enable the mormal value of
goods to be ascertained under the preceding subsections, the normal
value of those goods is such amount as is determined by the Minister
having regard to all relevant information.

(7) For the purposes of subsection (6), the Minister may disregard
any information that he or she considers to be unreliable.,

(8) Where the normal value of goods exported to Australia is the
price paid for like goods and that price and the export price of the
goods exported:

(a) relate to sales occurring at different times; or

(b) are not in respect of identical goods; or

(¢} are modified in different ways by taxes or the terms or cir-
cumstances of the sales to which they relate;

that price paid for like goods is to be taken to be that price paid
adjusted in accordance with directions by the Minister so that those
differences would not affect its comparison with that export price.

(9) Where the normal value of goods exported to Australia is to be
ascertained in accordance with paragraph (2) (¢) or (4) (e), the
Minister must make such adjustments, in determining the costs to be
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determined under that paragraph, as are necessary to ensure that the
normal value so ascertained is properly comparable with the export
price of those goods.

(10) Where:

(a) the actual country of export of goods exported to Australia is
not the country of origin of the goods; and

(b) the Minister is of the opinion that the normal value of the
goods should be ascertained for the purposes of this Part as if
the country of origin were the country of export;

he or she may direct that the normal value of the goods is to be so
ascertained.

(11) For the purposes of subsection (10), the country of origin of
goods is:
(a) in the case of unmanufactured raw products—the country of
which they are products; or
(b) in any other case—the country in which the last significant
process in the manufacture or production of the goods was
performed.

(12) Where the Minister is satisfied, in relation to goods exported
to Australia, that:
(a) the price paid for like goods:
(i) sold for home consumption in the country of export in
sales that are arms length transactions; or
(ii) sold in the country of export for export to a third
country in sales that are arms length transactions;

is, and has been for an extended period of time and in respect
of a substantial quantity of goods, less than the sum of:

(iii) such amount as the Minister determines to be the cost
of production or manufacture of the goods in the
country of export; and

(iv) such other amounts as the Minister determines to be
the costs necessarily incurred in the sale of the goods
by the seller of the goods; and '

(b) it is likely that the seller of the goods referred to in paragraph
(a) will not be able to fully recover the amounts referred to in
subparagraphs (a) (iii) and (iv) within a reasonable period of
time;

the price so paid for the goods referred to in paragraph (a) is to be
taken not to have been paid in the ordinary course of trade.
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(13) Where, because of the operation of subsection (12), the
normal value of goods is required to be determined under
subsection (2), the Minister shall not include in his or her calculation
of that normal value any profit component under sub-subparagraph (2)

(¢) (i) (B).

Non-injurious price

269TACA. The non-injurious price of goods exported to Australia

is the minimum price necessary: '

(a) if the goods are the subject of, or of an application for, a
dumping duty notice under subsection 269TG (1) or (2)—to
prevent the injury, or a recurrence of the injury, or to remove
the hindrance, referred to in paragraph 269TG (1) (b) or (2)
(b); or

(b) if the goods are the subject of, or of an application for, a third
country dumping duty notice under subsection 269TH (1) or
(2)—to prevent the injury, or a recurrence of the injury,
referred to in paragraph 269TH (1) (b) or (2) (b); or

(c) if the goods are the subject of, or of an application for, a
countervailing duty notice under subsection 269TJ (1) or
(2)—to prevent the injury, or a recurrence of the injury, or to
remove the hindrance, referred to in paragraph 26977 (1) (b)
or (2) (b); or

(d) if the goods are the subject of, or of an application for, a third
country countervailing duty notice under subsection 269TK (1)
or (2)—to prevent the injury, or a recurrence of the injury,
referred to in paragraph 269TK (1) (b) or (2) (b).

Material injury to industry

269TAE. (1) In determining, for the purposes of section 269TG or
269TJ, whether material injury to an Australian industry has been or is
being caused or is threatened or would or might have been caused, or
whether the establishment of an Australian industry has been
materially hindered, by reason of any circumstances in relation to the
exportation of goods to Australia from another country (in this sub-
section called the “country of export”), the Minister may, without
limiting the generality of that section, have regard to:

(a) the quaatity of goods of that kind that, during a particular
period, have been or are likely to be exported to Australia
from the country of export; and

(b) any increase or likely increase, during a particular period, in
the quantity of goods of that kind exported to Australia from
the country of export; and
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(c)

(d)

(e)

()

(8)

(h)

(2)

any change or likely change, during a particular period, in the
proportion that:
(i) the quantity of goods of that kind exported to Australia
‘from the country of export and sold or consumed in
Australia; or :
(i) the quantity of goods of that kind, or like goods,
produced or manufactured in the Australian industry
and sold or consumed in Australia;

bears to the quantity of goods of that kind, or like goods, sold
or consumed in Australia; and

the export price that has been or is likely to be paid by
importers for goods of that kind exported to Australia from
the country of export; and

the difference between:

(i) the price that has been or is likely to be paid for goods
of that kind, or like goods, produced or manufactured
in the Australian industry and sold in Australia; and

(ii) the price that has been or is likely to be paid for goods
of that kind exported to Australia from the country of
export and sold in Australia; and

the effect that the exportation of goods of that kind to Austra-
lia from the country of export in those circumstances has had
or is likely to have on the price paid for goods of that kind, or
like goods, produced or manufactured in the Australian in-
dustry and sold in Australia; and

the effect that the exportation of goods of that kind to Austra-
lia from the country of export in those circumstances has had
or is likely to have on the relevant economic factors in relation
to the Australian industry; and

in a case where the determination is being made for the
purposes of section 269TJ and the goods are agricultural
products—whether the exportation of goods of that kind to
Australia from the country of export in those circumstances
has given or is likely to give rise to a need for financial or
other support, or an increase in financial or other support, for
the Australian industry from the Commonwealth Government.

In determining, for the purposes of section 269TH or 269TK,

whether material injury to a producer or manufacturer in a third
country has been or is being caused or is threatened or would or might
have been caused by reason of any circumstances in relation to the
exportation of goods to Australia from another country (in this sub-
section called the “country of export”), the Minister may, without
limiting the generality of that section, have regard to:
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(2} the quantity of goods of that kind that, during a particular
period, have been or are likely to be exported to Australia
from the country of export; and

(b) any increase or likely increase, during a particular period, in
the quantity of goods of that kind exported to Australia from
the country of export; and

(c) any change or likely change, during a particular period, in the
proportion that:

(i) the quantity of goods of that kind exported to Australia
from the country of export and sold or consumed in
Australia; or

(i) the quantity of goods of that kind, or like goods,
produced or manufactured by the producer or manu-
facturer in the third country and sold or consumed in
Australia;

bears to the quantity of goods of that kind, or like goods, sold
or consumed in Australia; and

(d) the export price that has been or is likely to be paid by
importers for goods of that kind exported to Australia from
the country of export; and

(e) the difference between:

(i) the price that has been or is likely to be paid for goods
of that kind, or like goods, produced or manufactured
by the producer or manufacturer in the third country
and sold in Australia; and

(ii) the price that has been or is likely to be paid for goods
of that kind exported to Australia from the country of
export and sold in Australia; and

(f) the effect that the exportation of goods of that kind to Austra-
lia from the country of export in those circumstances has had
or is likely to have on the price paid for goods of that kind, or
like goods, produced or manufactured by the producer or
manufacturer in the third country and sold in Australia; and

(g) the effect that the exportation of goods of that kind to Austra-
lia from the country of export in those circumstances has had
or is likely to have on the relevant economic factors in relation
to the producer or manufacturer in the third country,

(3) A reference in subsection (1) or (2) to the relevant economic
factors in relation to an Australian industry, or in relation to a
producer or manufacturer in a third country, in relation to goods of a
particular kind exported to Australia is a reference to:
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(a)

(b)

(c)

(d)

(e)

()
(8)
(h)

)

(k)

(m)

the quantity of goods of that kind, or like goods, produced or
manufactured in the industry or by the producer or manufac-
turér; and
the degree of utilization of the capacity of the industry, pro-
ducer or manufacturer to produce or manufacture goods of
that kind, or like goods; and
the quantity of goods of that kind, or like goods, produced or
manufactired in the industry or by the producer or manufac-
turer:

(i) - for which-there are sales or forward orders; or

(ii) which are held as stocks; and
the value of sales of, or forward orders for, goods of that kind,
or like goods, produced or manufactured in the industry or by
the producer or manufacturer; and
the level of profits earned in the industry, or by the producer
or manufacturer, that are attributable to the production or
manufacture of godds of that kind, or like goods; and
the level of return on investment in the industry or in the
business. of the producer or manufacturer; and

cash flow in the industry or in the business of the producer or
manufacturer; and

the number of persons employed, and the level of wages paid
to persons employed, in the industry or by the producer or
manufacturer in relation to the production or manufacture of
goods of that kind, or like goods; and

the share of the market in Australia for goods of that kind, or
like goods, that is held by goods of that kind, or like goods,
produced or.manufactured in the industry or by the producer
or manufacturer; and

the ability of persons engaged in the industry, or of the
producer or manufacturer, to raise capital in relation to the
production or manufacture of goods of .that kind, or like
goods; and .

investment in the industry or in the business of the producer
or manufacturer,

Amount of subsidy may be determined by Minister for purposes of
section 269T] or 269TK

269TAF. Where the Minister is satisfied that it is inappropriate to
ascertain the amount of a subsidy, bounty, reduction or remission of
freight or other financial assistance referred to in subsection 269TJ (1)
or (2) or 269TK (1) or (2) except in accordance with this section by
reason that the Government of the country of export:
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(a) has a monopoly, or substantial monopoly, of the trade of the
country; or

(b) determines or substantially influences the domestic price of
goods in that country;

the Minister may, for the purposes of section 269TJ or 269TK, as the
case may be, determine the amount of that subsidy, bounty, reduction
or remission of freight or other financial assistance, as the case may be,
on the basis that the normal value of the goods- is such value as is
ascertained in accordance with subsection 269TAC (4).

Freight less than normal freight ‘

269TAG. (1) Where the Minister is satisfied that, by reason of any -
circumstances, including the granting of rebates,, refunds or other
allowances, goods exported to- Australia have been carried, whether
within the country of export for the purpose of exporting the goods to
Australia or from the country of export to Australia or: both, freight
free, or the amount-of freight paid or payable in respect of the carriage
of the goods is less than the normal freight in relation to the goods:
(a) the Minister is to be taken, for the purposes of section 269TJ
or 269TK, t0 be satisfied that a' reduction of freight has been
granted upon the carriage of the goods; and

(b) where a special duty of Customs imposed by section 10 or 11
of the Anti-Dumping Act is chargeable on goods as to which
the Minister is so satisfied, the Minister is to be taken, for the
purposes of subsection 269TJ (8) or 269TK (3), to be satisfied
that the amount, of the reduction of freight that has been
granted upon the carriage of the goods is an amount equal to:

~ (i) in the case of goods carried freight free—the amount of
the normal freight in relation to the goods;and

(i) in the case of other goods—the amount by which the

- normal freight in relation to the goods exceeds the

amount or the net amount of the freight paid or
payable in respect of the carriage of the goods.

(2) In this section:
“normal freight”, in relation to goods exported to Australia, means:

(a) the amount of freight that would have been payable in respect
of the carriage of the goods within the country of export for
the purpose of exporting the goods from that country to
Australia’if the rate of freight applicable to that carriage were
a rate determined by the Minister to be the appropriate rate in
respect of that. carriage having regard to the ruling rates of
freight (if any), at the time of that carriage, in respect of the
carriage of like goods, and to any other matter that the
Minister considers relevant; or
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(b) the amount of freight that would have been payable in respect
of the carriage of the goods from the country of export to
Australia if the rate of freight applicable to that carriage were
a rate determined by the Minister to be the appropriate rate in
respect of that carriage having regard to the ruling rates of
freight (if any), at the date of exportation of the goods, in
respect of the carriage of like goods by sea or, if like goods are
regularly carried by aircraft, by aircraft, and to any other
matter that the Minister considers relevant; or

(¢) the sum of the amount of freight referred to in paragraph (a)
and the amount of freight referred to in paragraph (b);

as the case may be.

Ascertainment of equivalent amount in Australian currency

269TAH. (1) For the purposes of this Part, the equivalent amount
in Australian currency of an amount in a currency other than Austra-
lian currency is to be ascertained in accordance with a fair rate of
exchange at the appropriate date.

(2) For the purpose of this section, the Comptroller may, where he
or she considers it desirable so to do for the avoidance of doubt,
specify, by notice published in the Gazette, a means of ascertaining a
rate that is to be deemed to be, or to have been, a fair rate of exchange
in relation to a currency: _

(a) on a date, or during a period, preceding the date of publica-

tion of the notice; or

(b) from and including the date of publication of the notice, or an

earlier date specified in the notice, until the revocation of the
notice.

(3) The rate of exchange ascertained in relation to a currency
under subsection (2) is, for the purpose of calculating the amount of
duty or interim duty payable on any goods exported on the date or
during the period to which the rate so specified applies, the rate of
exchange that applies for the purpose of subsection (1) in respect of
the currency specified in the notice. '

Revocation of notices

269TAJ. (1) The Minister may, by notice published in the
Gazette, revoke a notice published by the Minister under this Part and
must do so if satisfied that, were the notice not in force, the Minister
would not be authorised by this Part to cause the notice to be
published.
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(2) The Minister may, by notice published in the Gazette, partly
revoke a notice published by the Minister under this Part and must do
so if satisfied that, if the notice had not applied to- such goods, the
Minister would not be authorised to cause a notice applying to such
goods to be published.

(3) The Minister may, by notice in writing, release or partly
release a person from an undertaking entered into under this Part.

(4) A notice of revocation under subsection (1) or of partial
revocation under subsection (2) has effect from a date specified in the
notice, which may be a date earlier than the date of publication of the
notice of revocation or partial revocation in the Gazette.

(5) A notice releasing or partly releasing a person from an
undertaking under subsection (3) has effect from a date specified in
the notice, which may be a date earlier than the date on which the
notice was signed by the Minister.

(6) Upon the revocation of a notice that declared that a section of
the Anti-Dumping Act applies to goods, the spectal duty on the goods
ceases to be payable, and shall not be charged or collected on goods
entered for home consumption on or after the date of effect of the
notice of revocation.

(7) Upon the partial revocation of a notice that declared that a
section of the Anti-Dumping Act applies to goods, the special duty on
the goods to which the notice no longer applies ceases to be payable,
and shall not be charged or collected on such goods entered for home
consumption on or after the date of effect of the partial revocation.

Minister may give directioné to Comptroller in relation to powers and
duties under this Part

.269TA. (1) The Minister may give to the Comptroller such written
directions in connection with carrying out or giving effect to the
Comptroller’s powers and duties under this Part as the Minister thinks
fit, and the Comptroller shall comply with any directions so given.

(2) A direction under subsection (1) shall not deal with carrying
out or giving effect to the powers or duties of the Comptroller in
relation to a particular consignment of goods or to like goods to goods
in a particular consignment but shall deal instead with the general
principles for carrying out or giving effect to the Comptroller’s powers.

(3) Where the Minister gives a direction to the Comptroller, the
Minister shall:

(a) cause a written notice setting out particulars of the direction to

be published in the Gazette as soon as practicable after giving
the direction; and
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(b) cause a copy of that notice to be laid before each House of the
Parliament within 15 sitting days of that House after the
publication of the notice in the Gazeite.

(4) A notice setting out particulars of a direction is a disallowable
instrument for the purposes of section 46A of the Acts Interpretation
Act 1901.

Division 2— Consideration of anti-dumping matters by the Comptroller

Application for action under Anti-Dumping Act

269TB. (1) Where:
(a) a consignment of goods:
(i) has been imported into Australia;
(ii) is likely to be imported into Australia; or
(ili) may be imported into Australia, being like goods to
goods to which subparagraph (i) or (ii) applies;
(b) there is, or may be established, an Australian industry produc-
ing like goods,; and '
(c) a person believes that there are, or may be, reasonable
grounds for the publication of a dumping duty notice or a
countervailing duty notice in respect of the goods in the
consignment;

that person may, by application in writing lodged with the Customs in
accordance with subsection (5), request that the Minister publish that
notice in respect of the goods in the consignment,

(2) Where:
(a) a consignment of goods produced or manufactured in a coun-
try other than Australia: :
(i) has been imported into Australia;
(ii) is likely to be imported into Australia; or
(iii) may be imported into Australia, being like goods to
goods to which subparagraph (i) or (ii) applies;
(b) there is, in a third country, a producer or manufacturer of like
goods who exports such goods to Australia; and
(c) the Government of that third country believes that there are,
or may be, reasonable grounds for the publication of a dump-
ing duty notice or a countervailing duty notice in respect of
the goods in the consignment;

the Government of that third country may, by application in writing
lodged with the Customs in accordance with subsection (5), request
that the Minister publish that notice in respect of the goods in the
consignment.
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(3) An applicant may, at any time before a preliminary finding is
made under section 269TD in respect of the application, by notice in
writing lodged with the Customs in accordance with subsection (4),
withdraw the application in whole or in part.

(4) An application under subsection (1) or (2) or a notice under
subsection (3) withdrawing such an application must:

(a) be in writing; and

(b) be in an approved form; and

(¢} contain such information as the form requires; and

(d) be signed in the manner indicated in the form.

(5) An application, or a notice withdrawing an application, may be
lodged with the Customs:

(a) by giving it to an officer doing duty in relation to the receipt
of dumping applications; or

(b) by posting it by pre-paid post to a postal address specified by
Customs in the approved form; or

(c) by sending it by electronic facsimile to a facsimile number
specified by Customs in the approved form;

and the application or notice is taken to have been received by
Customs when the application or notice, or a facsimile of the applica-
tion or notice, is first received by an officer doing duty in relation to
the receipt of dumping applications.

Consideration of application

269TC. (1) The Comptroller shall, within 25 days, or, if another
period is prescribed, within that other period, after Customs receives
an application under subsection 269TB (1) in respect of goods, exam-
ine the application and, if the Comptroller is not satisfied, having
regard to the matters contained in the application and to any other
information that the Comptroller considers relevant;

(a) that the application complies with subsection 269TB (4): or

(b) that there is, or is likely to be established, an Australian

industry in respect of like goods; or

(c) that there appear to be reasonable grounds:

(i) for the publication of a dumping duty notice or a
countervailing duty notice, as the case requires, in
respect of the goods the subject of the application; or

(i) for the publication of such a notice upon the importa-
tion into Australia of such goods;

he or she shall reject the application and inform the applicant, by
notice in writing, accordingly. '
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(2) The Comptroller shall, within 25 days, or, if another period is
prescribed, within that other period, after Customs receives an applica-
tion by the Government of a country under subsection 269TB (2) in
respect of goods, examine the application and, if the Comptroller is
not satisfied, having regard to the matters contained in the application
and to any other information that the Comptroller considers relevant:

(a) that the application complies with subsection 269TB (4); or

(b) that there is a producer or manufacturer of like goods in that
country who exports such goods to Australia; or

(c) that there appear to be reasonable grounds:

(i) for the publication of a dumping duty notice or a
countervailing duty notice, as the case requires, in
respect of the goods the subject of the application; or

(ii) for the publication of such a notice upon the importa-
tion into Australia of such goods;

he or she shall reject the application and inform the applicant, by
notice in writing, accordingly.

(2A) If an applicant, after lodging an application under section
269TB, decides to give Customs further information in support of that
application without having been requested to do so:

(a) the information may be lodged with Customs, in writing, in

accordance with section 269TB; and

(b) the information is taken to have been received by Customs in

accordance with subsection 269TB (5); and

(c) this Part has effect as if:
(i) the application had included that further information;
and
(ii) the application had only been lodged when that further
information was lodged; and

(iii) the application had only been received when that
_ further information was received,

(3) Where, in accordance with subsection (1) or (2), the Comptrol-
ler rejects an application, the notice informing the applicant of that
rejection:

(a) shall state the reasons why the Comptroller was not satisfied of

one or more of the matters set out in that subsection; and

(b) shall inform the applicant of the applicant’s right to refer the
decision of the Comptroller in respect of the matters in respect
of which the Comptroller was not so satisfied to the Authority
for review.
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(4) Where the Comptroller does not reject an application in
respect of the goods the subject of the application made under sub-
section 269TB (1) or (2), the Comptroller shall publish a notice in the
Gazette and in a newspaper circulating in each State and in the
internal Territories:

(a) setting out particulars of those goods;
(b) setting out the identity of the applicant and:

(i) in the case of an application under subsection 269TB
(1), the identity of the producer or producers; and

(ii) in the case of an application under subsection 269TR
* (2), the identity of the producer or manufacturer who
exports like goods to Australia;

(c) stating that, within a specified period after the publication of
the notice, being the period of 120 days or, if another period is
prescribed by regulations for the purposes of this paragraph,
that other period, the Comptroller will make a preliminary
finding as to whether there are sufficient grounds for the
publication of a dumping duty notice or a countervailing duty
notice in respect of the goods the subject of the application or
there will be sufficient grounds for such publication subse-
quent to the importation into Australia of such goods;

(d) stating that a preliminary finding that there are or will be such
grounds may result in the imposition of provisional measures
including the taking of securities under section 42 of this Act
for the period specified in subsection 45 (2) of this Act in
respect of interim duty that may become payable on the
importation of the goods the subject of the application; and

(e) inviting interested parties to lodge, within a specified period
after publication of the notice, being a period of 40 days or, if
a lesser period is indicated in the notice, that lesser period,
submissions with the Comptroller, concerning the publication
of the notices sought by the application;

and shall give a copy of that notice to the applicant.

Preliminary findings

269TD. (1) After the end of the period for lodging submissions in
respect of an application for the imposition of dumping duty or
countervailing duty but before the end of the period referred to in
paragraph 269TC (4) (c), the Comptroller shall consider the applica-
tion, taking into account any submissions received and any other
matters that the Comptroller considers relevant.
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(2) If, as a result of that consideration of the application, the
Comptroller makes a preliminary finding that there are sufficient
grounds for the publication of a dumping duty notice or a countervail-
ing duty notice in respect of the goods the subject of the application or
that there will be sufficient grounds for such publication subsequent to
the importation into Australia of such goods:

(a) the Comptroller shall, by notice in writing published in the

Gazette and in a newspaper circulating in each State and in
the internal Territories, declare that he or she has made such a
preliminary finding and give a copy of that notice to the
applicant;

(b) the Comptroller shall, within 7 days of pubhcatlon of that
notice in the Gazette, refer the question whether the publica-
tion of the notice sought in the application is so justified to the
Authority; and

(c) the Comptroller may, if he or she thinks it appropriate to do
s0, upon the importation of goods to which the application
relates, require and take securities under section 42 of this Act
in respect of interim duty that may become payable.

(3) If, as a result of that consideration of the application, the
Comptroller makes a preliminary finding that there are not sufficient
grounds for the publication of a dumping duty notice or a countervail-
ing duty notice in respect of the goods the subject of the application or
that there will not be sufficient grounds for such publication subse-
quent to the 1mportat1on into Australia of such goods, the Comptroller
shall, by notice in writing pubhshed in the Gazette and in a newspaper
circulating in each State and in the internal Territories, declare that he
or she has made such a preliminary finding and give a copy of that
notice to the applicant.

(4) A notice informing an applicant that the Comptroller has made
a preliminary finding that there are not sufficient grounds for the
publication of a dumping duty notice or a countervailing duty notice
in respect of the goods the subject of the application or that there will
not be sufficient grounds for such publication subsequent to the
importation into Australia of such goods:

(a) shall state the reasons why the Comptroller has made such a
preliminary finding; and

(b) shall inform the applicant of his or her right to refer the
finding to the Authority for review of that finding,
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Comptroller to have regard to same considerations as Minister in
certain circumstances

269TE. (1) Where the Comptroller:

(a) in making a decision under section 269TC to accept or reject
an application in relation to the goods the subject of the
application; or

(b) in making a preliminary finding under section 269TD in rela-
tion to those goods;

is required to determine any matter ordinarily required to be deter-
mined by the Minister under the Anti-Dumping Act in respect of
those goods, the Comptroller: .
(¢) must determine the matter in like manner as if he or she was -
the Minister; and . ' '
(d) must have regard to the same considerations (other than the
considerations referred to in subsection 8 (5A), 8 (5B), 9 (5A),
10 (3C), 10 (3D) or 11 (5) of that Act, whichever is appro-
priate) to which the Minister would be required to have regard
under that Act if the Minister were determining the matter.

(2) Subsection (1) applies in respect of goods that have not, at the
time of the Comptroller’s determination of a matter in respect of those
goods, been imported into Australia, as if the Comptroller’s determina-
tion of the matter were being made after an importation of those goods
into Australia, being an importation occurring at the time of the
anticipated importation of those goods into Australia.

(3) Nothing in subsection (1) shall be taken to imply that the
determination of a matter by the Comptroller affects the power of the
‘* Minister to make a final determination in respect of that matter for the
purposes of the Anti-Dumping Act.

Reviews by Authority

269TF. (1) Application may be made to the Authority by a person
who has lodged an application under section 269TB in a manner and
form approved by the Authority for the purposes of this subsection,
and within a period prescribed for the purposes of this subsection, for
the review by the Authority of:
(a) a decision by the Comptroller under subsection 269TC (1) or
(2) to reject the application so lodged; or
(b) a decision by the Comptroller under subsection 269TD (3) to
the effect that there are not sufficient grounds for the publica-
tion of a dumping duty notice or a countervailing duty notice
in respect of the goods the subject of the application or that
there will not be sufficient grounds for such publication subse-
quent to the importation into Australia of such goods.
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(2) Where the Authority decides to revoke the decision of the
Comptroller under subsection 269TC (1) or (2) to reject an application
and to substitute a decision accepting that application then, with effect
from the day that the Authority so decides, this Act shall have effect as
if the substituted decision were a decision of the Comptroller and,
accordingly, the Comptroller shall publish a notice in the Gazetfe and
in a newspaper as required under subsection 269TC (4).

(3) Where the Authority decides to revoke a preliminary finding
of the Comptroller that under subsection 269TD (3) there are not
sufficient grounds for the publication of a dumping duty notice or a
countervailing duty notice in respect of the goods the subject of the
application or that there will not be sufficient grounds for such
publication subsequent to the importation into Australia of such goods
and to substitute a preliminary finding that there are or will be such
grounds then, with effect from the day the Authority so decides, this
Act shall have effect as if the substituted finding were a preliminary
finding of the Comptroller the making of which had been duly pub-
lished in accordance with paragraph 269TD (2) (a), which had been
duly referred to the Authority under paragraph 269TD (2) (b) and in
respect of which the Comptroller may exercise the powers specified in
paragraph 269TD (2) (c).

Division 3— Consideration of anti-dumping matters by the Minister

Dumping duties

269TG. (1) Subject to section 269TN, where the Minister is
satisfied, as to any goods that have been exported to Australia, that:

(a) the amount of the export price of the goods is less than the
amount of the normal value of those goods; and
(b) because of that:

(i) material injury to an Australian industry producing
like goods has been or is being caused or is threatened,
or the establishment of an Australian industry produc-
ing like goods has been or may be materially hindered;
or

(ii) in a case where security has been taken under section
42 in respect of any interim duty that may become
payable on the poods under section 8 of the Anti-
Dumping Act—material injury to an Australian in-
dustry producing like goods would or might have been
caused if the security had not been taken;

the Minister may, by notice published in the Gazette, declare that
section 8 of that Act applies to those goods.
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(2) Where the Minister is satisfied, as to goods of any -kind, that:

(a) the amount of the export price of like goods that have already
been exported to Australia is less than the amount of the
normal value of those goods, and the amount of the export
price of like goods that may be exported to Australia in the
future may be less than the normal value of the goods; and

(b) because of that, material injury to an Australian industry
producing like goods has been or is being caused or is threat-
ened, or the establishment of an Australian industry producing
like goods has been or may be materially hindered;

the Minister may, by notice published in the Gazette (whether or not
he or she has made, or proposes to make, a declaration under
subsection (1) in respect of like goods that have been exported to
Australia), declare that section 8 of the Anti-Dumping Act applies to
like goods:
(c) that are exported to Australia after the date of publication of
the notice or such later date as is specified in the notice; and
(d) the amount of the export price of which is less than the
amount of their normal value,

(3) Where:

(a) a notice under subsection (1) declares particular goods to be

. goods to which section 8 of the Anti-Dumping Act applies; or

(b) a notice under subsection (2} declares like goods in relation to
goods of a particular kind to be goods to which that section
applies;

the notice must, subject to subsection (3A), include a statement of the
respective amounts that the Minister ascertained, at the time of pub-
lication of the notice:

(¢) was or would be the normal value of the goods to which the
declaration relates; and

(d) was or would be the export price of those goods; and
(e) was or would be the non-injurious price of those goods.

(3A) If any person who has provided information to assist the
Minister to ascertain the normal value, export price or non-injurious
price of goods to which a declaration under subsection (1) or (2)
relates -«claims, in writing, that the information is confidential or that
the inclusion in a notice under that subsection of that value or price
would adversely affect the person’s business or commercial interests:

(a) the Minister is not required to include in the notice a state-

ment of that value or price; but
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(b} upon request the Comptroller may notify that value or price to
persons who, in the Comptroller’s opinion, would be affected
parties in any review of the rate of interim duty imposed on
like goods to the goods to which the declaration relates.

(4) Where the export of a consignment of goods to Australia by an
exporter has been under consideration by the Minister with a view to
determining whether or not a declaration should be made under this
section in relation to the goods in the consignment or to like goods,
the Minister may:

{(a) give notice in writing to the exporter stating that:

(i) the Minister is of the opinion that it would be appro-
priate for the exporter to give an undertaking in accor-
dance with paragraph (b); and

(ii) an undertaking in the terms set out in the notice may
be satisfactory to the Minister; and

(b) whether or not a notice has been given to the exporter in
accordance with paragraph (a), suspend his or her consider-
ation of the export of that consignment if he or she is given
and accepts an undertaking by the exporter, in terms that are
satisfactory to the Minister, that the exporter will so conduct
future export trade to Australia in like goods as to avoid
causing or threatening material injury to an Australian in-
dustry producing like goods or hindering the establishment of
such an Australian industry.

(4A) The suspending by the Minister of his or her consideration of
the export of a consignment of goods to Australia on the acceptance of
an undertaking continues only until such time as the Minister consid-
ers that such consideration should be resumed.

(5) Where the export of a consignment of goods to Australia has
been under consideration by the Minister as referred to in subsection
(4) ard the Minister accepts an undertaking under that subsection in
respect of like goods, the Minister must, as soon as practicable after
accepting that undertaking, publish in the Gazette particulars of:

(a) the goods in respect of which the undertaking was accepted;
and

(b) the price below which, in accordance with the terms of the
undertaking, the goods will not be sold in Australia;

unless, in the opinion of the Minister, the publication of those particu-
lars would adversely affect the business or commercial interests of any
person.
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Third country dumping duties

269TH. (1) Subject to section 269TN, where the Minister is
satisfied, as to any goods produced or manufactured in a particular
country that have been exported to Australia, that:

(a) the amount of the export price of the goods is less than the
amount of the normal value of the goods; and
(b) because of that:
(i) material injury to a producer or manufacturer in a
third country of like goods has been or is being caused
or is threatened; or

(ii) in a case where security has been taken under section
42 in respect of any interim duty that may become
payable on the goods under section 9 of the Anti-
Dumping Act—material injury to a producer or manu-
facturer in a third country of like goods would or
might have been caused if the security had not been
taken;

the Minister, if requested by the Government of the third country so
to do, may, by notice published in the Gazette, declare that section 9
of that Act applies to those goods.

(2) Where the Minister is satisfied, as to goods of any kind

produced or manufactured in a particular country that:

{a) the amount of the export price of like goods so produced or
manufactured that have already been exported to Australia is
less than the amount of the normal value of those goods, and
the amount of the export price of like goods so produced or
manufactured that may be exported to Australia in the future
may be less than the normal value of the goods; and

(b) because of that, material injury to a producer or manufacturer
in a third country of like goods has been or is being caused or
is threatened;

the Minister, if requested by the Government of the third country so
to do, may, by notice published in the Gazette (whether or not he or
she has made, or proposes to make, a declaration under subsection (1)
in respect of like goods so manufactured or produced that have been
exported to Australia), declare that section 9 of the Anti-Dumping Act
applies to like goods so produced or manufactured:

(c)} that are exported to Australia after the date of publication of
the notice or such later date as is specified in the notice; and

(d) the amount of the export price of which is less than the
amount of their normal value.
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(3) Where:

(a) a notice under subsection (1) declares particular goods to be
goods to which section 9 of the Anti-Dumping Act applies; or

(b) a notice under subsection (2) declares like goods in relation to
goods of a particular kind to be goods to which that section
applies;

the notice must, subject to subsection (4), inciude a statement of the
respective amounts that the Minister ascertained at the time of pub-
lication of the notice:
(¢) was or would be the normal value of the goods to which the
declaration relates; and

(d) was or would be the export price of those goods; and
(e) was or would be the non-injurious price of those goods.

(4) If any person who has provided information to assist the
Minister to ascertain the normal value, export price or non-injurious
price of goods to which a declaration under subsection (1) or (2)
relates claims, in writing, that the information is confidential or that
the inclusion in a rotice under that subsection of that value or price
would adversely affect the person’s business or commercial interests:

(a) the Minister is not required to include in the notice a state-
ment of that value or price; but

(b) upon request the Comptroller may notify that value or price to
persons who, in the Comptroller’s opinion, would be affected
parties in any review of the rate of interim duty imposed on
like goods to the goods to which the declaration relates.

Countervailing duties

269TJ. (1) Subject to section 269TN, where the Minister is

satisfied, as to any goods that have been exported to Australia, that:

(a) in the country of origin or the country of export of the goods,
there has been paid or granted, directly or indirectly, upon the
production; manufacture, carriage or export of those goods a
subsidy, bounty, reduction or remission of freight or other
financial assistance; and

(b) because of that:

(i) material injury to an Australian industry producing
like goods has been or is being caused or is threatened
or the establishment of an Australian industry produc-
ing like goods has been or may be materially hindered;
or

(ii) in a case where security has been taken under section
42 in respect of any interim duty that may become
payable on the goods under section 10 of the Anti-
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Dumping Act—material injury to an Australian in-

dustry producing like goods would or might have been
caused if the security had not been taken;

the Minister may, by notice published in the Gazette, declare that
section 10 of that Act applies to those goods.

(2) Where the Minister is satisfied, as to goods of any kind that:

(a)

(b)

there has been paid or granted, directly or indirectly upon the
production, manufacture, carriage or export of like goods that
have already been exported to Australia, and there may be
paid or granted, directly or indirectly, upon the production,
manufacture, carriage or export of like goods that may be
exported to Australia in the future, a subsidy, bounty, reduc-
tion or remission of freight or other financial assistance; and

because of that, material injury to an Australian industry
producing like goods has been or is being caused or is being
threatened, or the establishment of an Australian industry
producing like goods has been or may be materially hindered;

the Minister may, by notice published in the Gazette (whether or not
he or she has made, or proposes to make, a declaration under
subsection (1) in respect of like goods that have been exported to
Australia), declare that section 10 of the Anti-Dumping Act applies to
like goods:

(c)
(d)

)

that are exported to Australia after the date of publication of
the notice or such later date as is specified in the notice; and
on the production, manufacture, carriage or export of which a
subsidy, bounty, reduction or remission of freight or other
financial assistance is paid or granted.

Where the export of a consignment of goods to Australia has

been under consideration by the Minister with a view to determining
whether or not a declaration should be made vnder this section in
relation to the goods in the consignment or to like goods, the Minister

may:

(a)

give notice in writing to the Government of the country of
origin, or of the country of export, of the goods in the
consignment or to the exporter of the goods in the consign-
ment stating that: .
(i) the Minister is of the opinion that it would be appro-
priate for the Government or exporter to whom the
notice is given to give an undertaking in accordance
with paragraph (b); and
(ii) an undertaking in the terms set out in the notice may
be satisfactory to the Minister; and
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(b)
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whether or not a notice has been given to the Government of
the country of origin, or of the country of export, or to the
exporter in accordance with paragraph (a), suspend his or her
consideration of the export of that consignment if he or she is
given and accepts:

(i) an undertaking by the Government of the country of
origin, or of the country of export, of the goods in the
consignment, in terms that are satisfactory to the Min-
ister, that that Government will, in relation to any
future export trade to Australia in like goods, review
any financial assistance by that Government and make
any changes that may be found to be necessary to
avoid causing or threatening material injury to an Aus-
tralian industry producing like goods or hindering the
establishment of such an Australian industry; or

(ii) an undertaking by the exporter of the goods in the
consignment, in terms that are satisfactory to the Min-
ister, that the exporter will so conduct his or her future
export trade to Australia in like goods as to avoid
causing or threatening material injury to an Australian
industry producing like goods or hindering the estab-
lishment of such an Australian industry.

(3A) The suspending by the Minister of his or her consideration of
the export of a consignment of goods to Australia on the acceptance of
an undertaking continues only until such time as the Mmlster consid-
ers that such consideration should be resumed.

(4) Where the Minister is satisfied that:

(a)

(b)

(c)

under the law of a country other than Australia there are
imposed on goods of a particular kind that are exported from
Australia to that country special duties of customs jn the
nature of countervailing duties; and

those duties are imposed because it is alleged that there is paid
or granted, dlrectly or indirectly, upon the production, manu-
facture, carriage or export of goods of that kind a subsidy,
bounty, reduction or remission of freight or other financial
assistance; and

those duties are imposed without regard to, or without proper
regard to, whether or not material injury to an industry in that
country producmg like goods has been or is being caused or is
threatened, or the establishment of such an industry in that
country has been or may be materially hindered, by reason of
the payment or grant of that subsidy, bounty, reduction or
remission of freight or other financial assistance;
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the Minister may, by notice published in the Gazette, declare that
section 10 of the Anti-Dumping Act applies to goods specified in the

notice:

(d)

(e)

(3)
(a)

(b)

©

that are exported from that country to Australia after the date
of publication of the notice or, if a later date is specified in the
notice, that later date; and

upon the production, manufacture, carriage or export of which
there is paid or granted, directly or indirectly, a subsidy,
bounty, reduction or remission of freight or other financial
assistance.

Where the Minister is satisfied that:

under the law of a country other than Australia there are
imposed on goods of a particular kind that are exported from
Australia to that country special duties of customs in the
nature of countervailing duties; and

those duties are imposed because it is alleged that:

(i) prescribed assistance is paid or granted, directly or
indirectly, in relation to goods of that kind that are
exported from Australia to that country; and

(i) material injury to an industry in that country produc-
ing like goods has been or is being caused or is
threatened, or the establishment of such an industry in
that country has been or may be materially hindered,
by reason of the payment or grant of that prescribed
assistance; and

prescribed assistance of the same kind as, or a substantially
similar kind to, the prescribed assistance by reason of which
the duties referred to in paragraph (a) were imposed has been
paid or granted in relation to goods exported from that coun-
try to Australia and material injury to an Australian industry
producing like goods has been-or is being caused or is threat-
ened, or the establishment of such an Australian industry has
been or may be materially hindered, by reason of the payment
or grant of that prescribed assistance;

the Minister may, by notice published in the Gazerte, declare that
section 10 of the Anti-Dumping Act applies to goods specified in the
notice, being goods of a kind mentioned in paragraph (c):

(d)

that are exported from that country to Australia after the date
of publication of the notice or, if a later date is specified in the
notice, that later date; and
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(e)

(6)
(a)

(b)

(c)
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in relation to which there is paid or granted prescribed assis-
tance of a kind specified in the notice, being prescribed
assistance of the same kind as, or a substantially similar kind
to, the prescribed assistance by reason of which the duties
referred to in paragraph (a) were imposed.

Where the Minjster is satisfied that:

under the law of a country other than Awustralia there are
imposed on goods of a particular kind that are exported from
Australia to that country special duties of customs in the
nature of countervailing duties; and

those duties are imposed because it is alleged that prescribed
assistance is paid or granted, directly or indirectly, in relation
to goods of that kind that are exported from Australia to that
country; and

those duties are imposed without regard to, or without proper
regard to, whether or not material injury to an industry in that
country producing like goods has been or is being caused or is
threatened, or the establishment of such an industry in that
country has been or may be materially hindered, by reason of
the payment or grant of that prescribed assistance;

the Minister may, by notice published in the Gazeite, declare that
section 10 of the Anti-Dumping Act applies to goods specified in the

notice:

(d)

(e)

)

that are exported from that country to Australia after the date
of publication of the notice or, if a later date is specified in the
notice, that later date; and

in relation to which there is paid or granted prescribed assis-
tance of a kind specified in the notice, being prescribed
assistance of the same kind as, or a substantially similar kind
to, the prescribed assistance by reason of which the duties
referred to in paragraph (a) were imposed.

A reference in this section to prescribed assistance in relation

to goods is a reference to any assistance, incentive, exemption, privi-
lege or benefit (whether financial or otherwise) in relation to goods
other than the payment or grant of a subsidy, bounty, reduction or
remission of freight or other financial assistance on the production,
manufacture, carriage or export of the goods.

(8)

Where the Minister is satisfied that sufficient information has

not been furnished or is not available to enable the amount of any
subsidy, bounty, reduction or remission of freight or other financial
assistance in relation to goods to be ascertained for the purpose of this
section, that amount is to be taken to be such amount as is determined
by the Minister having regard to all relevant information.
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(9) If the Minister is satisfied that adequate information as to the
amount, cost or value of the prescribed assistance in relation to goods
cannot be obtained for the purposes of this section, the amount, cost
or value of that prescribed assistance is to be taken to be such amount,
cost or value as is determined, in writing, by the Minister.

(10} For the purposes of this section, the benefit accruing to an
exporter from the use of dual or multiple rates of exchange in relation
to the proceeds of export sales is to be taken to be financial assistance
paid to that exporter.

(11) If a notice under subsection (1) or (2) declares particular
poods to be goods to which section 10 of the Anti-Dumping Act
applies, the notice must, subject to subsection (12), include a statement
setting out:

(a) the amount of subsidy, bounty, reduction or remission of
freight or other financial assistance that the Minister
ascertained, at the time of publication of the notice, had been
or would be paid or granted, directly or indirectly, upon the
production, manufacture, carriage or export of the goods to
which the notice relates; and

(b) the amount that the Minister has ascertained, at that time, was
or would be the non-injurious price of the goods.

(12) I any person who has provided information to assist the
Minister to ascertain:
(a) the amount of any subsidy, bounty, reduction or remission of
freight or other financial assistance referred to in paragraph
(11) (a) that is paid or granted in relation to goods to which a
declaration under subsection (1) or (2) relates; or

(b) the non-injurious price of any goods to which a declaration
under subsection (1) or (2) relates;

claims, in writing, that the information is confidential or that the
inclusion in a notice under that subsection of the amount of that
subsidy, bounty, reduction or remission of freight or other financial
assistance or of the amount of that non-injurious price would adversely
affect the person’s business or commercial interests:
(c) the Minister is not required to include a statement of that
amount or that price in the notice; but
(d) upon request the Comptroller may provide a statement of that
amount or that price to persons who, in the Comptroller’s
opinion, would be affected parties in any review of the rate of
interim duty imposed on like goods to the goods to which the
declaration relates.
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Concurrent dumping and subsidy

269TJA. (1) Where the Minister is satisfied, as to any goods that
have been exported to Australia:
(a) that the amount of the export price of those goods is less than
the amount of the normal value of those goods; and

(b) that a subsidy has been paid in relation to those goods in the
country of origin or the country of export of those goods; and
(c) that, because of the combined effect of the difference between
the 2 amounts referred to in paragraph (a) and of the subsidy
referred to in paragraph (b):
(i) material injury to an Australian industry producing
like goods has been or is being caused or is threatened;
or .
(ii) the establishment of an Australian industry producing
like goods has been or may be materially hindered;

the Minister may publish a notice under subsection 269TG (1), a
notice under subsection 269TJ (1) or notices under both subsections
269TG (1) and 269TJ (1) at the same time in respect of the same
goods.

(2) Where the Minister is satisfied, as to goods of any kind:

(a) that the amount of the export price of like goods that have
already been exported to Australia is less than the amount of
the normal value of those goods, and the amount of the export
price of like goods that may be exported to Australia in the
future may be less than the normal value of the goods; and

(b) that a subsidy has been paid in respect of like goods that have
already been exported to Australia and that a subsidy may be
paid in respect of like goods that may be exported to Australia
in the future; and

(c) that, because of the combined effect of the difference referred
to in paragraph (a) and of the subsidy referred to in paragraph
(b):

(i) material injury to an Australian industry producing
like goods has been or is being caused or is being
threatened; or

(i) the establishment of an Australian 1ndustry producing
like goods has been or may be materially hindered;

the Minister may publish a notice under subsection 269TG (2), a
notice under subsection 269TJ (2) or notices under both subsections
269TG (2) and 269TJ (2) at the same time in respect of the same
goods.
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(3) If the Minister has had under consideration the export of a
consignment of goods to Australia with a view to determining whether
or not notices should be published in accordance with subsection (1)
or (2), under both section 269TG and 269TJ in respect of the same
goods, the Minister may suspend consideration of the consignment
under both of those sections if he or she is given and accepts:

(a) an undertaking by the exporter under section 269TG, and an
undertaking by the exporter under section 269TJ, in respect of
the same goods; or

(b) an undertaking by the exporter under section 269TG and an
undertaking by the government of the country of origin, or of
the country of export, of the goods in the consignment under
section 269T1J.

(4) If, in respect of the same consignment of goods, the Minister
accepts 2 undertakings from the exporter of the goods or an undertak-
ing from the exporter of the goods and an undertaking from the
government of the country of origin or country of export of the goods,
the Minister must be satisfied that the combined effect of the under-
takings is not greater than is necessary to prevent material injury or
the recurrence of material injury to an Australian industry producing
like goods or to remove the actual or possible hindrance to the
establishment of such an Australian industry.

(5) In this section:
“subsidy”, in relation to goods, means an amount per unit of the goods
that has been paid or granted, directly or indirectly, in the country of
origin or the country of export of those goods, on the production,
manufacture, carriage or export of the goods by way of subsidy,
bounty, reduction or remission of freight or other financial assistance.

Third country countervailing duties

269TK. (1) Subject to section 269TN, where the Minister is
satisfied, as to any goods produced or manufactured in a particular
country that have been exported to Australia, that:

(a) in the country of origin or the country of export of the goods,
there has been paid or granted, directly or indirectly, upon the
production, manufacture, carriage or export of those goods a
subsidy, bounty, reduction or remission of freight or other
financial assistance; and

(b) because of that:

(i) material injury to a producer or manufacturer in a
third country of like goods has been or is being caused
or is being threatened; or
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(ii) in a case where security has been taken under section
42 in respect of apy interim duty that may become
payable on the goods under this section—material in-
jury to a producer or manufacturer in a third country
of like goods would or might have been caused if the
security had not been taken,

the Minister, if requested by the Government of the third country so
to do, may, by notice published in the Gazette, declare that section 11
if the Anti-Dumping Act applies to those goods.

(2) Where the Minister is satisfied, as to goods of any kind

produced or manufactured in a particular country that:

(a) there has been paid or granted, directly or indirectly, upon the
production, manufacture, carriage or export of like goods that
have already been exported to Australia, and there may be
paid or granted directly or indirectly, upon the production,
manufacture, carriage or export of like goods that may be
exported to Australia in the future, a subsidy, bounty, reduc-
tion or remission of freight or other financial assistance; and

(b) by reason thereof material injury to a producer or manufac-
turer in a third country of like goods has been or is being
caused or is being threatened;

the Minister, if requested by the Government of the third country so
to do, may, by notice published in the Gazette (whether or not he or
she has made, or makes, a declaration under subsection (1) in respect
of like goods that have been exported to Australia), declare that
section 11 of the Anti-Dumping Act applies to like goods:

(c) that are exported to Australia after the date of publication of
the notice or such later date as is specified in the notice; and

(d) on the production, manufacture, carriage or export of which a
subsidy, bounty, reduction or remission of freight or other
financial assistance is paid or granted.

(3) If the Minister is satisfied that adequate information as to the
amount of subsidy, bounty, reduction or remission of freight or other
financial assistance in relation to goods cannot be obtained for the
purposes of this section, the amount of subsidy, bounty, reduction or
remission of freight or other financial assistance is to be taken to be
such amount as is determined, in writing, by the Minister.

(4) TFor the purposes of this section, the benefit accruing to an
exporter from the use of dual or muitiple rates of exchange in relation
to the proceeds of export sales is to be taken to be financial assistance
paid to the exporter.
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(5) Where a notice under subsection (1) or (2) declares particular
goods to be goods to which section 11 of the Anti-Dumping Act
applies, the notice must, subject to subsection (6), include a statement
setting out: .

(a) the amount of subsidy, bounty, reduction or remission of
freight or other financial assistance that the Minister
ascertained, at the time of publication of the notice, had been
or would be paid or granted, directly or indirectly, upon the
production, manufacture, carriage or export of the goods to
which the notice relates; and

(b) the amount that the Minister ascertained, at that time, was or
would be the non-injurious price of the goods.

(6) If any person who has provided information to assist the
Minister to ascertain: -

(a) the amount of any subsidy, bounty, reduction or remission of
freight or other financial assistance paid or granted upon the
production, manufacture, carriage or export of goods to which
a declaration under subsection (1) or (2) relates; or

(b) the non-injurious price of such goods;

claims, in writing, that the information is confidential or that the
inclusion in a notice under that subsection of the amount of that
subsidy, bounty, reduction or remission of freight or other financial
assistance or of the amount of that non-injurious price would adversely
affect the person’s business or commercial interests:
(c) the Minister is not required to include a statement of that
amount or that price in the notice; but

(d) upon request the Comptroller may provide a statement of that
amount or that price to persons who, in the Comptroller’s
opinion, would be affected parties in any review of the rate of
interim duty imposed on like goods to the goods to which the
declaration relates.

Minister to give notice of decision not to impose duty

269TL. Where the Minister receives a recommendation from the
Anti-Dumping Authority concerning the imposition of dumping duty,
third country dumping duty, countervailing duty or third country
countervailing duty on particular goods or on goods of a like kind to
particular goods and the Minister decides, after having regard to that
recommendation, not to declare those goods to be goods to which
section 8, 9, 10 or 11, as the case requires, of the Anti-Dumping Act
applies, the Minister shall, by notice published in the Gazette, state
that he or she has so decided.

a
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Periods during which certain notices and undertakings to remain in
force

269TM. (1) Where a notice is published after section 17 of the
Customs Legislation (Tariff Concessions and Anti-Dumping) Amend-
ment Act 1992 commences under a relevant notification provision in
respect of goods of a particular kind, that notice expires 5 years after
the day on which it is published unless it is revoked before the end of
that period.

(2) Where an undertaking is entered into after section 17 of the
Customs Legislation (Tariff Concessions and Anti-Dumping) Amend-
ment Act 1992 commences under a relevant undertaking provision in
respect of goods of a particular kind, that undertaking expires 5 years
after the day on which it was entered into unless provision is made for
its earlier expiration. :

3 I
(a) a notice was or is published before section 17 of the Customs

Legislation (Tariff Concessions and Ann -Dumping) Amend-
ment Act 1992 commences; and

. (b) the notice is in force immediately before the commencement
of that section;

the notice expires 5 years after the day on which it was published
unless it is sooner revoked.

(3A) If:

(a) an undertaking was or is entered into before section 17 of the
Customs Legisiation (Tariff Concessions and Anti-Dumping)
Amendment Act 1992 commences; and

(b) the undertaking is in force immediately before that section
commences;

the Minister must, by notice in writing, give the person who gave the
undertaking the opportunity, before the undertaking expires, to extend
the undertaking so that it expires 5 years after the day on which it was
entered into unless provision is made for its earlier expiration,

(3B) If a person who gave an undertaking of the kind referred to
in subsection (3A) refuses or fails to extend its operation in the
manner referred to in subsection (3A) before the undertaking expires,
the Minister may, in substitution for the extension of the undertaking,
publish a dumping duty notice or a countervailing duty notice that
commences on the day after the undertaking expired and ends 2 years
after that day unless it is sooner revoked.
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(7) In this section:
“relevant notification provision” means subsection 269TG (2), 269TH
(2), 26977 (2), (4), (5) or (6) or 269TK (2);
“relevant undertaking provision” means subsection 269TG (4) or
269713 (3).

Retrospective notices

269TN. (1) Subject to this section, the Minister must not cause a
notice to be published under subsection 269TG (1), 269TH (1), 269TJ
(1) or 269TK (1) in respect of goods that have been entered for home
consumption.

(2) Subsection (1) does not prevent the publication of a notice
under subsection 269TG (1), 269TH (1), 269TJ (1) or 269TK (1) in
respect of goods that have been entered for home consumption in
relation to which security has been taken under section 42 in respect
of any interim duty that might become payable under section 8§, 9, 10
or 11 of the Anti-Dumping Act, as the case may be (not being security
that has been cancelled), by reason of the publication of such a notice
or in relation to which the Customs had the right to require and take
such security (not being security that would have been cancelled under
this Act.if it had been taken),

(3) Subsection (1) does not prevent the publication of a notice
under subsection 269TG (1) in respect of goods that have been entered
for home consumption to which, by virtue of subsection (4) of this
section, this subsection applies, if:

(a) within 90 days after the entry of the goods for home consump-
tion, security has been taken under section 42 in respect of
any inferim duty that might be payable on goods of the same
kind under section 8 of the Anti-Dumping Act or, within that
period, the Customs had the right to require and take such
security; and

(b) material injury has been caused to an ‘Australian industry by
the export to Australia during a short period of large
quantities of goods of the same kind, being injury arising by
reason of the amount of the export price of the goods exported
being less than the amount of the normal value of the goods
exported, and the Minister considers that the publication of
the. notice is necessary to prevent the recurrence of the injury.
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(4) Subsection (3) applies to goods:

(a)

(b)

()

that have been imported into Australia by an importer who
knew, or ought to have known, that the amount of the export
price of the goods was less than the normal value of the goods
and that by reason thereof material injury would be caused to
an Australian industry; or

that are goods of a kind the exportation of which to Australia
on a number of occasions has caused, or, but for the publica-
tion .of a notice under section 269TG in respect of goods of
that kind, would have caused, material injury to an Australian
industry by reason of the amount of the export price of the
goods exported being less than the normal value of the goods
exported.

Subsection (1) does not prevent the publication of a notice

under subsection 269TJ (1) in respect of goods that have been entered
for home consumption if:

(a)

(®)

within 90 days after the entry of the goods for home consump-
tion, security has been taken under section 42 in respect of
any interim duty that might be payable on goods of the same
kind under section 10 of the Anti-Dumping Act or, within that
period, the Customs had the right to require and take such

“security; and

material injury has beenr caused to an Australian industry by
the export to Australia during a short period of large
quantities of goods of the same kind, being injury arising by
reason that, in the country of origin or the country of export
of the goods, there has been paid or granted, directly or
indirectly, upon the production, manufacture, carriage or ex-
port of the goods a subsidy, bounty, reduction or remission of
freight or other financial assistance (including financial assis-
tance of the kind referred to in subsection 269TJ (10)).

(6) Where:

(a)

(b)

the Minister is satisfied that an act or omission of an exporter
who has given an undertaking in accordance with subsection
269TG (4) is a violation of that undertaking; and

at the time of, or at any time after, that act or omission,
security has been taken under section 42 in respect of any
interim duty that might be payable under section 8 of the
Anti-Dumping Act on goods of the kind to which the under-
taking relates or the Customs had the right to require and take
such security;

subsection (1) does not prevent the publication of a notice under
subsection 269TG (1) of this Act in respect of goods that:

(c)

have been exported by the exporter;



(d)
(e)

Q)
(a)

(b)

Customs Act 1901 405
5. 269TN

are of the kind to which the undertaking relates; and
have been entered for home consumption on a day that:
(i) was not earlier than the day on which that act or
omission occurred; and
(ii) was not more than 90 days before the day on which
that security was taken or there was a right to require
and take such security.

Where:

the Minister is satisfied that an act or omission of the Govern-
ment of a country that has given an undertaking in accordance
with subsection 269TJ (3) is a violation of that undertaking;
and

at the time of, or at any time after, that act or omission,
security has been taken under section 42 in respect of any
interim duty that might be payable under section 10 of the
Anti-Dumping Act on goods of the kind to which the under-
taking relates or the Customs had the right to require and take
such security;

subsection (1) does not prevent the publication of a notice under
subsection 269TJ (1) in respect of goods that:

(c)

(d)
(e)

(8)
(a)

(b)

are the produce or manufacture of that country or have been
exported from that country, as the case may be; and

are of the kind to which the undertaking relates; and
have been entered for home consumption on a day that:

(i) was not earlier than the day on which that act or
omission occurred; and

(ii) was not more than 90 days before the day on which
that security was taken or there was a right to require
and take such security.

Where:

the Minister is satisfied that an act or omission of an exporter
who has given an undertaking in accordance with subsection
269T7J (3) is a violation of that undertaking; and

at the time of, or at any time after, that act or omission,
security has been taken under section 42 in respect of any
interim duty that might be payable under section 10 of the
Anti-Dumping Act on goods of the kind to which the under-
taking relates or the Customs had the right to require and take
such security;

subsection (1) does not prevent the publication of a notice under
subsection 269TJ (1) in respect of goods that:

(c)

have been exported by the exporter; and
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(d) are of the kind to which the undertaking relates; and
(e) have been entered for home consumption on a day that:
(i) was not earlier than the day on which that act or
omission occurred; and
(ii) was not more than 90 days before the day on which
that security was taken or there was a right to require
and take such security. '

Power to specify goods

269TP. A notice under subsection 269TG (2), 269TH (2), 269TJ
(2) or 269TK (2) in respect of a kind of goods, may, without limiting
the generality of those provisions be expressed to apply to:

(a) goods of that kind exported from a particular country; or

(b) goods of that kind exported by a particular exporter.

Inquiries in relation to undertakings

269U. (1) Where the Minister is considering, in relation to goods

the subject of an application under section 269TB:

(a) whether to give a notice, in accordance with paragraph 269TG
(4) (a), to the exporter of the goods in the consignment in
relation to an undertaking in relation to an Australian in-
dustry; or

(b) whether to give a notice, in accordance with paragraph 269TJ
(3) (a), to the Government of the country of origin, or of the
country of export, of the goods in the consignment or to the
exporter of the goods in the consignment in relation to an
undertaking in relation to an Australian industry;

the Comptroller may authorize an officer in writing to convene a
meeting of representatives of the Australian industry for the purpose
of obtaining information and submissions from those representatives in
relation to the question what terms of undertaking should be set out in
the notice, if it is to be given, as the terms that may be satisfactory to
the Minister.

(2) An officer authorized under subsection (1) to convene a
meeting of representatives of an Australian industry shall give notice in
writing to such persons as, in his opinion, represent the Australian
industry, setting out:

(a) the day, time and place for the convening of the meeting; and

(b) the question to be considered by the meeting.
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(3) The officer convening a meeting in pursuance of subsection
(2):

{a) shall preside at the meeting; and

(b) may adjourn the meeting from time to time.

{(4) At a meeting of representatives of an Australian industry
convened in pursuance of subsection (2), the representatives attending
the meeting may provide information, or make submissions, to the
officer convening the meeting in relation to the question being consid-
ered by the meeting.

(5) Nothing in subsection (4) shall be taken to prevent a repre-
sentative of an Australian industry who attends a meeting convened in
pursuance of subsection (2) from providing information or making a
submission, in relation to the question considered or to be considered
at the meeting, to the officer convening the meeting otherwise than at
the meeting or to the Minister.

(6) The officer convening a meeting in pursuance of subsection (2)
may, subject to subsection (7), put before the meeting information in
relation to the question being considered by the meeting,

(7) The officer convening a meeting in pursuance of subsection (2)
shall not put before the meeting any information provided to him by
another person that is information of a confidential nature (whether or
not confidentiality was claimed in respect of the information by the
person who provided the information),

. (8) After the close of a meeting convened in pursuance of
subsection (2), the officer convening the meeting shall furnish to the
Comptroller for submission to the Minister a report in writing of the
information provided and the submissions made at the meeting.

(9) Nothing in this section shall be taken, for the purposes of
subsection 51 (1) of the Trade Practices Act 1974, to authorize any act
or thing other than the providing of information or the making of a
submission, at a meeting of representatives of an Australian industry
convened in pursuance of subsection (2), by a representative of the
Australian industry to the officer convening the meeting in relation to
the question being considered by the meeting.
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Division 4— Dumping duty or countervailing duty assessment

Importers may apply for duty assessment in certain circumstances

269V. (1) An importer of goods on which, under the Anti-
Dumping Act, an interim duty has been paid may, subject to sub-
section (2), by application lodged with the Comptroller, request that
the Minister make an assessment of the liability of those goods to duty
under that Act.

(2)

An application for an assessment of duty under subsecnon (1)

may only be made if:

(a)

(b)

the application is made not more than 6 months after the end
of the particular importation period in which the goods the
subject of the application were entered for home consumption;
and

the importer contends that the total amount of duty payable in
respect of those goods under the Anti-Dumping Act is less, by
a specified amount, than the total amount of interim duty that
has been paid on those goods under that Act.

Manner of making application for duty assessment

269W. (1) An application for an assessment of duty on goods of a
particular kind entered for home consumption during a particular
importation period must be in writing and contain:

(a)
(b)
(c)

(d)

a full description of the goods of that kind in each consign-
ment imported during the particular importation period; and

information concerning the amount of interim duty paid on
the goods of that kind in each such consignment; and
if an interim dumping duty has been imposed—a statement of
the amounts that, in the opinion of the applicant, are the
normal value and the export price of goods of that kind in
each such consignment and information to establish those
amounts; and
if an interim countervailing duty has been imposed—a state-
ment of the amounts that, in the opinion of the applicant, are:
(i) the amount of the subsidy, bounty, reduction or remis-
sion of freight or other financial assistance paid or
granted on the goods of that kind in each such con-
signment; and
(i) the amount of the export price of goods of that kind in
each such consignment;
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and information to establish those amounts; and

(¢) a statement of the amount by which the applicant contends
that the total interim duty paid on those goods exceeds the
total duty payable under the Anti-Dumping Act.

(2) An application must be lodged with the Comptroller;

(a) by leaving it at a place that has been allocated for lodgment of
duty assessment applications at Customs House in Canberra;
or

(b) by posting it by pre-paid post to a postal address notified by
Customs in the Gazette; or

(c) by sending it by electronic facsimile to a facsimile number
notified by Customs in the Gazetée,

and the application is taken to have been lodged when the application,
or a facsimile of the application, is first received by an officer of
Customs doing duty in relation to final duty assessment applications.

(3) The day on which an application is taken to have been lodged
must be recorded on the application. '

Consideration of duty assessment applications

269X. (1) The Comptroller must, as soon as practicable after the
lodgment of an application for assessment of duty in respect of goods
that were entered for home consumption during a particular importa-
tion period but not more than 180 days after the lodgment of that
application, examine the application and decide what recommendation
to make to the Minister under subsection (6).

(2) If the Comptroller considers that any person (including the
applicant) may be able to supply information relevant to the consider-
ation of the application, the Comptroller may, by notice in writing,
request the supply of that information, in writing:

(a) if the information is sought from a person other than the
applicant—within a period specified in the notice ending not
later than 150 days after the lodgment of the application; and

(b) if the information is sought from the applicant—within a
period specified in the notice ending not later than 180 days
after the lodgment of the application.

(3) Where the Comptroller proposes to take into account any
relevant information that was not supplied to the Comptroller by the
applicant, the Comptroller must:
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(a) give the applicant a copy of the information that he or she

proposes to take into account unless, in the opinion of the
Comptroller, the provision of that information would adversely
affect the business or commercial interests of a person
supplying the information; and

(b) invite the applicant, within a specified period ending not later

“)

than 180 days after the lodgment of the application, to make
any further-submission the applicant considers approprlate in
relation to that information,

If a person refuses or fails to supply information or to make a

submission within the period allowed but subsequently supplies that
information or makes that submission, the Comptroller may disregard
that information or submission in considering the application.

)

On the basis of the information contained in the application,

any other information provided under subsection (2) or (3) that is not
disregarded under subsection (4) and any other information the Comp-
troller considers relevant, the Comptroller must: :

(a)

(b)

(6)

provisionally ascertain, in relation to each consignment of
goods to which the application relates, each variable factor
relevant to the determination of duty payable on the goods
under the Anti-Dumping Act; and

havmg regard to those variable factors as so prowmonally
ascertained and, where appropriate, to the non- m]urlous price
of goods of that kind— —provisionally calculate, in respect of
each such consignment, the amount of duty payable under the
Anti- Dumpmg Act. -

On the basis of the prov151onal calculatlon of duty referred to

in paragraph (5) (b), the Comptroller must decide:

(a)

(b)

if satisfied that the total interim duty paid on the goods the

subject of the application exceeds the total duty payable under

the Anti-Dumping Act by at least the amount contended in the
application —to recommend to the Minister:

(i) that the Minister make an assessment of duty by
ascertaining, for each consignment of those goods, the
variable factors as so provisionally ascertained; and

(ii) that the Minister order a repayment of the amount of
interim duty overpaid; or

if satisfied that the total interim duty paid on the goods the
subject of the application exceeds the total duty payable under
the Anti-Dumping Act but not to the extent contended in the

application—to recommend to the Minister; '
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(i) that the Minister make an assessment of duty by
ascertaining, for each consignment of those goods, the
variable factors as so provisionally ascertained; and

(ii) that the Minister order a repayment of the amount of
interim duty overpaid; or

(¢) if satisfied that the total amount of duty payable under the
Anti-Dumping Act on the goods the subject of the application
is equal to or exceeds the total of interim duty that was paid
on the goods—to recommend to the Minister:

(i) that the Minister make an assessment of duty by
ascertaining, for each consignment of those goods, the
variable factors as so provisionally ascertained; but

(ii) that the Minister order that any duty in excess of the
interim duty paid on those goods be waived.

(7) As soon as practicable, but not later than 7 days after making a
decision under subsection (6), the Comptroller must;
(a) notify the applicant, in writing, of the decision made; and
(b) if the decision is a negative preliminary decision:
(i) inform the applicant of the reasons why the Comptrol-
ler made the decision; and
(ii) inform the applicant of the applicant’s right, within 28
days of the day of notification of the decision, to refer
the decision to the Authority for review.

(8) The Comptroller must:

(a) if he or she has made a positive preliminary deci-
sion—recommend to the Minister, not later than 7 days after
making the decision, that the Minister give effect to that
decision; and

(b) if he or she has made a negative preliminary decision and the
applicant has not exercised the right to seek a review of the
decision by the Authority—recommend to the Minister, not
later than 7 days after the end of the period available for
seeking review of the decision, that the Minister give effect to
that decision. .

Duty assessments

269Y. (I) As soon as practicable after receiving a recommenda-
tion from the Comptrolier or from the Authority in relation to goods
the subject of an application, the Minister must, having regard to the
terms of that recommendation, by notice in writing:
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(a)

(b)

(2)

Customs Act 1901

ascertain, for the purposes of this Act and the Anti-Dumping
Act, the variable factors relevant to the determination of duty
payable under the Anti-Dumping Act in respect of each con-
signment; and

order that the total interim duty overpaid in respect of all
consignments to which the application relates be repaid or that
the total unpaid duty in excess of the interim duty already
paid be waived, as the case requires.

As soon as practicable after issning a notice under subsection

(1) the Minister must ensure that a copy of that notice is provided to
the applicant.

3

If the Minister issues a notice under subsection (1) ordering

that an amount of interim duty be repaid.to an applicant the Com-
monwealth is liable to make a repayment to the applicant accordingly.

4) If:

(a)

)]
(c)

then:

(d)

(e)

one or more consignments of goods of a particular kind that
are the subject of a dumping duty notice or a countervailing
duty notice are entered for home consumption during an
importation period; and

interim duty is paid on those goods under the Anti-Dumping
Act; and

application is not made under section 269V of this Act for an
assessment of duty payable on those goods under the Anti-
Dumping Act;

the Minister is taken, for the purposes of this Act and the
Anti-Dumping Act, to have ascertained each variable factor
relevant to the determination of duty on each such consign-
ment at the level at which that factor was ascertained or last
ascertained by the Minister for the purpose of the dumping
duty notice or countervailing duty notice; and

the interim duty paid on those goods is taken to be the duty
payable,
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Division 5— Review of interim duty

Circumstances in which review may be sought

269Z. (1) if:

(a) a dumping duty notice or a countervailing duty notice has
been published in respect of goods; and

(b) an affected party considers that it is appropriate to review the
rate of interim duty imposed on goods of that kind because
one or more of the variable factors relevant to the determina-
tion of interim duty has changed;

the affected party may, by application lodged with the Comptroller,
request a review of the rate of interim duty.

2) If:

{a) a dumping duty notice or a countervailing duty notice has
been published in respect of goods; and

(b) the Minister considers that it may be appropriate to vary the
rate of interim duty because one or more of the variable
factors relevant to the determination of interim duty may have
changed;

the Minister may, at any time, by notice in writing, request the
Comptroller to review the rate of interim duty.

(3) An application under subsection (1) must not be made earlier
than 12 months after: B
(a) the day of publication of the dumping duty notice or coun-
tervailing duty notice to which the application relates; or
(b) if a review has, or reviews have, already been undertaken
under subsection (1) or (2)—the day on which the Minister
published the result of the last such, review to be undertaken.

Application for review of interim duty by affected party

269ZA. (1) An application under subsection 269Z (1) for review
of interim duty must be in writing and contain:

(a) a description of the kind of goods to which the dumping duty
notice or countervailing duty notice the subject of the applica-
tion relates; and .

(b) a statement of the variable factor or factors relevant to the

' determination of interim duty that, in the opinion of the

applicant, have changed; and

(c) a statement of the amount by which each such factor has
changed and information to establish that amount.
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(2) An application may be lodged with Customs:

(a) by leaving it at a place that has been allocated for lodgment of
review applications at Customs House in Canberra; or

(b) by posting by pre-paid post to a postal address specified by
Customs in the Gazette; or

(c) by sending it by electronic facsimile to a facsimile number
specified by Customs in the Gazelte;

and the application is taken to have been lodged when the application,
or a facsimile of the application, is first received by an officer of
Customs doing duty in relation to applications for review of interim
duty.

(3) The day on which an application is taken to have been lodged
must be recorded on the application.

Consideration of the application or request for review

269ZB. (1) As soon as practicable after:
(2) the lodgment of an application under subsection 269Z (1); or
(b) the receipt of a request under subsection 269Z (2);

but not later than 25 days after the lodgment of the application or
receipt of the request, the Comptroller must publish a notice in the
Gazette and in a newspaper circulating in all States and internal
Territories stating that it is proposed to review the rate of interim duty
attaching to the goods the subject of the application or request,

(2) The notice must invite interested parties to make submissions
within a period of 40 days after the day of publication of the notice.

(3) The Comptroller may disregard any submission received after
the end of that period.

(4) The Comptroller must, not later than 100 days after the day of
publication of the notice, after considering the application for review
any submissions made and any other material he or she considers
relevant, give the Minister a report recommending:

(a) that the rate of interim duty remain as originally calculated; or
(b) that the rate of interim duty be altered;

and setting out the Comptroller’s reasons for so recommending.

Minister to consider recommendations

]
269ZC. (1) After considering the recommendation of the Comp-
troller and the reasons for that recommendation, the Minister must,
subject to subsection (2) by notice in writing published in the Gazette:
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(a) declare that, with effect from the day of publication of the
notice, this Act and the Anti-Dumping Act are taken to have
had effect as if the Minister had, in the dumping duty notice
or countervailing duty notice, as the case requires, fixed each
of the variable factors relevant to the determination of interim
duty at the respective amounts specified in the notice; or

(b) declare that, for the purposes of this Act and the Anti-
Dumping Act, each of the variable factors relevant to the
determination of interim duty is to remain unchanged;

and where the Minister does so, he .or she must notify the applicant
accordingly.

(2) If the applicant or any other person who has provided
information for the purpose of a review under this Division claims, in
writing, that the information is confidential or that the inclusion in a
notice under subsection (1) of a particular variable factor relevant to
the determination of interim duty would adversely affect the person’s
business or commercial interests:

(a) the Minister is not required to include in the notice a state-

ment of that factor; but

(b} upon request the Comptroller may notify that factor to persons

who, in the opinion of the Comptroller, would be affected
parties in any further review of the rate of interim duty.

(3) If the Minister publishes a declaration under paragraph (1) (a),
this Act has effect, with effect from the day of publication of the
declaration, as if each of the variable factors relevant to the determina-
tion of interim duty as so fixed under that paragraph had been
ascertained for the purpose of the dumping duty notice or the coun-
tervailing duty notice.

Effect of review of interim duty on entitlement to seek duty assessment

26972D. 1If, as a result of the review of a rate of interim duty, that
rate is altered with effect from a particular day, that does not affect in
any way the entitlement of an importer to apply under section 269V
for a final assessment of the duty payable on goods imported into
Australia on or after that day.

PART XVI—-REGULATIONS AND BY-LAWS

Re_gulations

270. (1) The Governor-General may make regulations not in-
consistent with this Act prescribing all matters which by this Act are
required or permitted to be prescribed or as may be necessary or
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convenient to be prescribed for giving effect to this Act or for the
conduct of any business relating to the Customs, and in particular for
prescribing: '

(a) the nature, size, and material of the packages in which im-
ported goods or goods for export, or goods for conveyance
coastwise from any State to any other State, are to be packed,
or the coverings in which they are to be wrapped;

(b) the maximum or minimum weight or quantity of imported
goods, or goods for export, or goods for conveyance coastwise
from any State to any other State which may be contained in
any one package;

(d) the conditions as to purity, soundness, and freedom from
disease to be conformed to by goods for export; and

(e) the conditions of carriage of goods subject to the control of the
Customs, and the obligations of persons accepting such goods
for carriage.

(2) The regulations may prescribe penalties not exceeding $1,000
in respect of any contravention of any of the regulations.

(3) The power to make regulations for the purposes of the
definition of “airport shop goods” in subsection 4 (1) extends to
making regulations that: -

(a) declare local use goods to be airport shop goods for the

purposes of section 96B; or

(b) declare a class of local use goods, or a class of goods that

includes local use goods, to be a class of airport shop goods
for the purposes of that section,

(3A} Where, in any regulations made for the purposes of this Act,
reference is made to the document known as the Australian Harmo-
nized Export Commodity Classification published by the Australian
Bureau of Statistics, that reference shall, unless the contrary intention
appears in those regulations, be read as a reference to that document
as so published and as in force from time to time,

(4) The power to make regulations for the purposes of paragraph
96B (3) (b) or (c) extends to making regulations that prescribe
quantities in relation to airport shop goods that are local use goods.

(3) In subsections (3) and (4), “local use goods” means goods:

(a) that have not been, and are not proposed to be, imported into
Australia; and

(b) that have not been, and are not proposed to be, exported from
Australia, ' '
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Comptroller may make by-laws

271. Where:

(a) an item of a Customs Tariff, or a proposed item of a Customs
Tariff, is expressed to apply to goods, or to a class or kind of
goods, as prescribed by by-law; or

(b) under an item of a Customs Tariff, or a proposed item of a
Customs Tariff, any matter or thing is expressed to be, or is to
be determined, as prescribed or defined by by-law;

the Comptroller may, subject to the succeeding sections of this Part,
make by-laws for the purposes of that item or proposed item.

By-laws specifying goods

272. The Comptroller may specify in a by-law made for the
purposes of an item, or a proposed item, of a Customs Tariff that is
expressed to apply to goods, or to a class or kind of goods, as
prescribed by by-law:

(a) the goods, or the class or kind of goods, to which that item or

proposed item applies;

(b) the conditions, if any, subject to which that item or proposed

item applies to those goods or to goods included in that class
‘or kind of goods; and

{¢) such other matters as are necessary to determine the goods to

which that item or proposed item applies.

Determinations

273. (1) The Comptroller may determine, by instrument in
writing, that, subject to the conditions, if any, specified in the deter-
mination, an item, or a proposed item, of a Customs Tariff that is
expressed to apply to goods, or to a class or kind of goods, as
prescribed by by-laws shall apply, or shall be deemed to have applied,
to the particular goods specified in the determination.

(2) The Comptroller may make a determination under the last
preceding subsection for the purposes of an item, or a proposed item,
of a Customs Tariff whether or not he has made a by-law for the
purposes of that item or proposed item.

(3) Where, under this section, the Comptroller determines that an
item, or a proposed item, of a Customs Tariff shall apply, or shall be
deemed to have applied, to goods, that item or proposed item shall,
subject to -this Part and to the conditions, if any, specified in the
determination, apply, or be deemed to have applied, to those goods as
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if those goods were specified in a by-law made for the purposes of that
item or proposed item and in force on the day on which those goods
are or were entered for home consumption,

By-laws and determinations for purposes of repealed items

273A. The Comptroller may make a by-law or determination for
the purposes of an item of a Customs Tariff notwithstanding that the
item has been repealed before the making of the by-law or determina-
tion, but the by-law shall not apply to, and the determination shall not
be made in respect of, goods entered for home consumption after the
repeal of that item.

Publication of by-laws and notification of determinations

273B. (1) A by-law made under this Part;

(a) shall be published in the Gazefte, and has no force until so
published;

(b) shall, subject to this Part:

(i) take effect, or be deemed to have taken effect, from
the date of publication, or from a date (whether before
or after the date of publication) spec1fied by or under
the by-law; or

(ii) have effect or be deemed to have had effect, for such
period (whether before or after the date of pubhcatlon)
as is specified by or under the by-law; and .

(c) shall not be deemed to be a Statutory Rule within the meaning
of the Rules Publication Act 1903-1939.

(2) Notice of the making of a determination under this Part shall
be published in the Gazette as soon as practicable after the making of
the determination and the notice shall specify:

(a) the kind of goods to which the determination applies;

(b) the conditions, if any, specified in the determmatlon and

(c) the item or proposed item for the purposes of which the
determination was made.

Retrospective by-laws and determinations not to increase duty

273C. This Part does not authorize the making of a by-law or
determination which has the effect of imposing duty, in relation to
goods entered for home consumption before the date on which the
by-law is published in the Gazette or the determination is made, as the
case may be, at a rate higher than the rate of duty payable in respect
of those goods on the day on which those goods were entered for
home consumption.
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By-laws and determinations for purposes of proposals

273D. Where:

(a) a by-law or determination is made for the purposes of a
Customs Tariff proposed in the Parliament or of a Customs
Tariff as proposed to be altered by a Customs Tariff alteration
proposed in the Parliament; and

(b) the proposed Customs Tariff becomes a Customs Tariff or the
proposed alteration is made, as the case may be;

the by-law or determination shall have effect for the purposes of that
Customs Tariff or of that Customs Tariff as so altered, as the case may
be, as if the by-law or determination had been made for those
purposes and the proposed Customs Tariff or the Customs Tariff as
proposed to be altered, as the case may be, had been in force on the
day on which the by-law or the determination was made.

Notification of proposals when House of Representatives is not sitting

273EA. (1) The Minister may, at any time when the Parliament is
prorogued or the House of Representatives has expired by effluxion of
time, has been dissolved or is adjourned otherwise than for a period
not exceeding 7 days, publish in the Gazette a notice that it is
intended, within 7 sitting days of the House of Representatives after
the date of the publication of the notice, to propose in the Parliament
a Customs Tariff or Customs Tariff alteration in accordance with
particulars specified in the notice and operatmg as from such time as
is specified in the notice, not being:

(a) in the case of a Customs Tariff or Customs Tariff alteration
that could have the effect of making the duty payable by any
person importing goods greater than the duty that would, but
for that Customs Tariff or Customs Tariff alteration, be pay-
able—a time earlier than the time of publication of the notice;
or '

(b) in any other case—a time earlier than 6 months before the
time of publication of the notice.

(2) Where notice of intention to propose a Customs Tariff or a
Customs Tariff alteration has been published in accordance with this
section, the Customs Tariff or Customs Tariff alteration shall, for the
purposes of this Act (other than section 226) and any other Act, be
deemed to be a Customs Tariff or Customs Tariff alteration, as the
case may be, proposed in the Parliament.
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Interpretation

273F. (1) In this Part:
“proposed item of a Customs Tariff’ means:
(a) an item of a Customs Tariff proposed in the Parliament; or

(b) an item of a Customs Tariff as proposed to be altered by a
Customs Tariff alteration proposed in the Parliament.

(2) Unless the contrary .intention appears, a reference in this Part
to an item of a Customs Tariff includes a reference to a heading and a
subheading in Schedule 3 to the Customs Tariff Act 1987.

PART XVII-MISCELLANEOUS

Briefing of Leader of Opposition on certain matters

273G. The Minister shall, from time to time, and not less fre-
quently than once each year, arrange for the Leader of the Opposition
- in the House of Representatives to be briefed on matters relating to
contraventions of this Act in respect of narcotic substances.

Notices

273GAA. (1) Where a person makes a decision to which sub-
section (2) applies in relation to a warehouse licence or an agents
licence, the person shall cause to be served, either personally or by
post, on the applicant or the holder of the licence, as the case requires,
a notice in writing setting out the decision.

(2) For the purposes of subsection (1), the following decisions are
decisions to which this subsection applies:

(a) a decision under Part V refusing to grant a warehouse licence;

{b) a decision under subsection 82 (5) refusing to vary the con-
ditions specified in a warehouse licence;

{¢) a decision under subsection 84 (3) refusing to renew a ware-
house licence;

(d) a decision under Division 3 of Part XI refusing to grant an
agents licence;

(e) a decision under subsection 183CF (1) or (2) refusing to vary
the endorsements on an agents licence;

(f) a decision under subsection 183CG (7) refusing to vary the
conditions specified in an agents licence.
(3) Where a Collector makes:

(a) a decision under section 95 refusing to cancel a valuation of
warchoused goods and to revalue the goods; or
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(b) a decision under subsection 97 (1) refusing to grant permission
to the owner of warehoused goods;

the Collector shall cause to be served, either personally or by post, on
the owner of the goods, a notice in writing setting out the decision.

(4) Where the Comptroller makes a decision under subsection 119
(2) not to grant a Certificate of Clearance, he shall cause to be served,
either personally or by post, on the applicant for the Certificate, a
notice in writing setting out the decision. '

(5) Where a Collector makes a decision under section 126 refusing
to allow the export of goods by a person, he shall cause 1o be served,
either personally or by post, a notice in writing setting out the decision
on the person.

(6) Where a Collector makes a decision under section 164 refusing
to pay a rebate, he shall cause to be served, either personally or by
post, on the applicant for the rebate, a notice in writing setting out the
decision. '

(7} A notice in accordance with section 86 to the holder of a
warehouse licence shall state the ground or grounds on which the
notice is given,

(8) A notice under subsection 87 (2) of the cancellation by the
Comptroller of a warehouse licence shall set out the Comptroller’s
findings on -material questions of fact, refer to the evidence or other
material on which those findings were based and give the reasons for
the cancellation,

(9) A notice under subsection 183CS '(1) shall set out the ground
or grounds of the decision of the Comptroller to which the notice
relates.

(10) A reference in this section to a notice in writing setting out
the decision of a person is a reference to a notice in writing setting out
the decision and the person’s findings on material questions of fact,
referring to the evidence or other material on which those findings
were based and giving the reasons for the decision. -

Review of decisions

273GA. (1) Subject to this section, applications may be made to
the Administrative Appeals Tribunal for review of:

(aa) a determination by the Comptroller for the purposes of sub-
section 28 (2); K

(ab) a determination by the Comptroller for the purposes of sub-
section 28 (3);

(a) a decision of a Collector under section 35A making a demand;
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(aaa)

(aaaa)

(aaab)

(aab)
(aac)
(aad)
(aze)
(aaf)
(aag)
(aah)
(aai)

(aaj)

(b)
(ba)
(bb)
(be)

(c)
(ca)
(cb)

(d)
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a decision by the Comptrolier for the purposes of paragraph
58A (6) (c) refusing to authorise a journey;

a decision by the Comptroller under section 67C to refuse to
register a person as a registered user in relation to a cargo
automation system;

a decision by the Comptroller under section 67C to cancel the
registration of a person as a registered user in relation to a
cargo automation system;

a decision by an officer under section 69 to refuse to grant a
permission under that section;

a decision by an officer under section 69 to revoke a permis-
sion granted under that section;

a decision by an officer under section 70 to refuse 1o grant a
permission under that section;

a decision by an officer under section 70 to revoke a permis-
sion granted under that section;

a decision by an officer under section 71 to refuse to authorise
the delivery of goods into home consumption;

a decision by an officer under section 71B to cancel an
authority to deal with goods;

a decision by an officer under section 71E to refuse an
application of a permission to move goods;

a decision by the Comptroller under section 77A to refuse to
register a person as a registered COMPILE user;

a decision by the Comptroller under section 77A to cancel the
allocation to a registered COMPILE user of a PIN number or
PIN numbers;

a decision of the Comptroller or a Collector for the purposes
of Part V;

a decision by the Comptroller under section 114B to refuse to
grant a person confirming exporter status;

a decision by the Comptroller under section 114B to cancel or
modify a person’s status as a confirming exporter;

a decision by an officer under section 114C to cancel an
authority to deal with goods;

a decision by the Comptroller under section 119 not to, grant
Certificate of Clearance;

a decision by the Comptroller under section 122A to refuse to
register a person as a registered EXIT user;

a decision by the Comptroller under section 122A to cancel a
person’s registration as a registered EXIT user;

a decision by a Collector under section 126 refusing to allow
the export of goods;



®
(h)
(haaa)
 (ha)
(haa)
(hb)
)
(i2)
(i)
(®)
(ka)

(m)
(n)
(0)
(p)

(@)
(r)
(s)

(2)
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a decision of the Comptroller under section 132B making a
quota order;

a decision of the Comptroller under section 132C varying a
quota order;

a decision of the Comptroller under subsection 161J (2) speci-
fying a rate of exchange;

a decision of a Collector under section 163 in relation to an
application for a refund, rebate or remission of duty;

a decision of a Collector under section 164 refusing to pay a
rebate;

a decision of a Collector under subsection 164 (2) demanding
the repayment of rebate;

‘El d;,cision of a Collector for the purposes of subsection 164
4C;

a decision of the Comptroller under section 164B;

a decision of the Comptroller under subsection 165 (3) de-
manding repayment of the whole or a part of a rebate of duty;
a decision of a Collector under section 168 in relation to an
application for a drawback of duty;

a decision of the Minister, the Comptroller, or a Collector for
the purposes of Part XT;

a decision of the Comptroller under subsection 243U (1):

(i) not to remit a penalty payable under section 243T in
respect of duty payable on goods; or

(ii) to remit part only of such a penalty;
a decision of the Comptroller under paragraph 269H (1) (b);
a decision of the Comptroller under subsection 269P (1);
a decision of the Comptroller under subsection 269Q (1);
?2;1%1810]1 of the Comptroller under subsection 269SA (1) or
a decision of the Comptroller under subsection 269SC (1);
a decision of the Comptroller under subsection 269SC (4);
a decision by the Comptroller under subsection 269SD (1) or

(2).

Where a dispute referred to in subsection 167 (1) has arisen

and the owner of the goods has, in accordance with that subsection,
paid under protest the sum demanded by the Collector, an application
may be made to the Tribunal for review of the decision to make that
demand and of any other decision forming part of the process of
making, or leading up to the making of, that first-mentioned decision.
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(3) Subsection 119 (3) does not apply where a Certificate of
Clearance is granted to the ship or aircraft referred to in that sub-
section as a result of a review by the Tribunal.

(5) An application may not be made to the Tribunal under
" subsection (2) unless the application is made within the time specified
in paragraph 167 (4) (a) or (b), whichever is appropriate.

(6) Where the owner of goods has made an application to the
Tribunal under subsection (2), he is not entitled to bring an action
under subsection 167 (2).

(6A) An application may not be made to the Tribunal in respect of
a decision referred to in paragraph (1) (n), (0), {q) or (r) unless:

(a) the decision has alrcady been the subject of an application for
reconsideration under section 269SH; and

(b) the person who makes the application to the Tribunal is an
affected person within the meaning of that section who is
adversely affected by the decision on the reconsideration.

(7) Where, on an application made under subsection (2), the
Tribunal has made a decision reviewing a demand made by the
Collector, the proper duty payable in respect of the goods concerned
shall be deemed to be:

(a) the sum determined to be the proper duty by, or ascertained
to be the proper duty in accordance with:

(i) the decision of the Tribunal; or
(ii) an order of a court on appeal from that decision; or
(b) the sum paid under protest;

whichever is the less.

(8) In this section, “decision” has the same meaning as in the
Administrative Appeals Tribunal Act 1975,
Review of decisions under Customs Tariff Act

273H. (1) Applications may be made to the Administrative
Appeals Tribunal for review of a decision of the Comptroller under
section 13 of the Customs Tariff Act 1987.

(2) In subsection (1), “decision” has the same meaning as in the
Adminisirative Appeals Tribunal Act 1975.
Review of decisions under Customs Tariff (Coal Export Duty) Act

273). (1) Applications may be made to the Administrative
Appeals Tribunal for review of decisions of a Collector made for the
purposes of the definition of “high quality coking coal” in section 4 of
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the Customs Tariff (Coal Export Duty) Act 1975 or for the purposes of
section 7 of that Act and for review of decisions of the Minister for
Resources and Energy made for the purposes of section 8 of that Act.

(2) In subsection (1), “decision” has the same meaning as in the
Administrative Appeals Tribunal Act 1975.

Review of decisions relating to Customs Tariff (Stand-By Duty) Act

273JA. (1) Applications may be made to the Administrative
Appeals Tribunal for review of: '

(a) a decision of the Minister for Resources and Energy that he or
she is satisfied, or not satisfied, of a matter for the purposes of
the definition of “list of eligible importers” in subsection 4 (1)
of the Customs Tariff (Stand-By Duty) Act 1985,

(b} a decision of that Minister under paragraph 10 (1) (b) of that
Act that he or she is satisfied, or not satisfied, of a matter; or

(¢} a decision of that Minister under paragraph 11 (1) (b} of that
Act that he or she is satisfied, or not satisfied, of a matter,

(2) In this section, “decision” ‘has the same meaning as in the
Administrative Appeals Tribunal Act 1975,

Statement to accompany notification of decisions

273K, (1) Where notice in writing of the making of a decision of a
kind referred to in subsection 273GA (1) or (2) or section 273H or
subsection 273J (1) or 273JA (1) is given to a person whose interests
are affected by the decision, that notice shall include a statement to
the effect that, subject to the Administrative Appeals Tribunal Act
1975, application may be made to the Administrative Appeals Tribunal
for review of the decision to which the notice relates by or on behalf
of the person or persons whose interests are affected by the decision.

(2) Any failure to comply with the requirements of subsection (1)
in relation to a decision does not affect the validity of the decision.

Entry and transmission of information by computer

273L. If this Act requires or permits information (including
information in the form of particular words) to be entered or transmit-
ted by computer, the information may be entered or transmitted by
computer in an encoded form chosen by Customs,
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Commissioned ships and aircraft to be reported

274. The person in command of any ship or aircraft holding
commission from His Majesty or from any foreign State having on
board any goods other than ship’s or aircraft’s stores laden in a place
outside Australia or in Australia shall when called upon by the
Comptroller or an authorised officer so to do:

(a) deliver an account in writing of the quantity of such goods, the

marks and numbers thereof, and names of the shippers and
consignees, and declare to the truth thereof;

(b) answer questions relating to such goods.

Commissioned ships and aircraft may be searched

275. Ships or aircraft under commission from His Majesty or any
foreign State having on board any goods other than ship’s or aircraft’s
stores laden in a place outside Australia or in Australia may be
boarded and searched by the Comptroller or an authorised officer in
the same manner as other ships or aircraft, and the Comptroller or the
authorised officer may secure any such goods and for that purpose
bring them ashore.

Direction not to move a ship or aircraft from a boarding station

275A. (1) Where a Collector considers that it is desirable, for the
purposes of the Customs, to hold a ship or aircraft at a boarding
station, the Collector may, by notice in writing delivered to the master
of the ship or the pilot of the aircraft before it leaves the boarding
station, direct the master or pilot not to move the ship or aircraft from
the boarding station until the master or pilot receives permission, in
writing, from a Collector to do so.

(2) A person shall not disobey a directipn given to him, and in
force, under this section.

Penalty: $10,000.
(3) Where a direction not to move a ship or aircraft from a

boarding station has been given under subsection (1):

(a) the direction ceases to have any force or effect at the expira-
tion of a period of 3 days after the day on which the direction
is given; and

{b)  no further direction in respect of the ship or aircraft shall be
given while the ship or aircraft remains at the boarding station.
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(4) Where a Collector (not being the Comptroller or the Collector
of Customs for a State or Territory) gives a direction under subsection
(1) not to move a ship or aircraft from a boarding station, the
Collector shall forthwith notify:

(2) where the boarding station is in the Australian Capital Terri-

tory—the Comptroller;

(b) where the boarding station is in a State—the Collector of

Customs for the State; or
(¢c) where the boarding station is in the Northern Territory—the
Collector of Customs for the Northern Territory;

of the giving of the direction.

(5) Where;

(a) a ship or aircraft is held at a boarding station by virtue of a
-direction given under subsection (1); and

(b) the Comptroller or the Collector of Customs for a State or
Territory is satisfied that no purpose of the Customs is served
by holding the ship or aircraft at the boarding station;

he shall forthwith revoke the direction.

(6) In proceedings for an offence under this section with respect to
a direction, a certificate by a person referred to in the last preceding
subsection that he is satisfied that, up to the time the offence is alleged
to have been committed:
(a) the permission referred to in the direction had not been given;
and

(b) the direction had not been revoked;

is evidence of the matters as to which the pefson has certified that he
is satisfied.

Callector’s sales

276. As to sales by the Collector:

(a) The goods shall be sold by auction or by tender and after such
public notice as may be prescribed, and where not prescribed
after reasonable public notice.

(b) The goods may be sold either subject to duty and charges or at
a price that includes duty and charges and the price shall be
paid in cash on the acceptance of the bidding or tender.

(¢} No bidding or tender shall be necessarily accepted and the

goods may be re-offered until sold at a price satisfactory to the
Collector.
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Proceeds of sales

277. (1) The proceeds of any goods sold by the Collector shall be
applied as follows:

Firstly, in the payment of the expenses of the sale.

Secondly, where the price for the goods includes duty, in payment
of the duty.

Thirdly, in payment of the warehouse rent and charges.

Fourthly, in payment of the harbour and wharfage dues and freight
if any due upon the goods if written notice of such harbour and
wharfage dues and freight shall have been given to the Collector.

And the balance if any shall be paid to the Minister for Finance on
account of the person entitled thereto.

(2) For the purposes of section 132, goods to which subsection (1)
of this section applies on which duty has not been paid shall be taken
to have been entered for home consumption on the day on which the
goods are sold by the Collector.

Jurisdiction of courts

277A. (1) A provision of the Judiciary Act 1903 by which a court
of a State is invested with federal jurisdiction has effect, in relation to
matters arising under this Act, as if that jurisdiction were so invested
without limitation as to locality other than the limitation imposed by
section 80 of the Constitution. :

(2) Subject to the Constitution, jurisdiction is conferred on the
several courts of the Territories, within the limits of their several
jurisdictions, other than limits as to locality, with respect to matters
arising under this Act.

(3) The trial of an offence against a provision of this Act not
committed within a State may be held by a court of competent
jurisdiction at any place where the court may sit. _

Examination of goods

278. The right of a person under this Act to examine goods
includes the right to count, measure, weigh or gauge the goods.
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SCHEDULES
SCHEDULE |

THE COMMONWEALTH OF AUSTRALIA

Securily to the Customs

By this Security the subscribers are, pursuant to the Customs Act 1201, bound to the Customs
of the Commonwealth of Australia in the sum of—[here insert amoumnt or made of ascertaining
amount intended to be paid in default of compliance with condition]—subject only to this
condition that if—[here insert the condition of the security]~then this security shall be thereby
discharged.”

Dated the day of 19
Names and descriptions of subscribers  Signatures of subscribers Signatures of witnesses
*NOTE—It liabillty is not Intended to be joint and several and far the full amount, here stale what Is Intended as, for

exampla, thus-- "The fiabifity of the subscribers is Joint only,” or “the liability of {mentioning subscriber) is limied 1o
{hera state amaunt of limit of liability or moda of ascertaintng limit).” .

SCHEDULE IN

THE COMMONWEALTH OF AUSTRALIA

Writ of Assistance

His Majesty the King
To all Peace Officers, and to all whom it may concem: Gresting.

WE command you to permit A.B. of an Officer of the
Customs of the Commonwealth of Australia, and his assistants, and each and every of them at any
time in the day or night to enter in and search any house premises or place and to break open and
search the same and any chests trunks or packages in which goods may be or are supposed 1o be
and to seize any goods forfeited to Us and any goods that ha the said A.B. has reasonabla cause to
belisve are forfeited to Us, and to take such goods to such place of sacurity as Our Collector of
Customs for in Our said Commonwealth shall direct.

And We grant to the said A.B. all powers which are capable of being granted by a Wit of
Assistance.

And We command all Peace Officers and all Qur laving subjects in Qur said Commonwealth of
Australia upon sight of this Qur Writ, and upon being 50 required by the said A.B. to be aiding and
assisting the said A.B. in the matters aforesaid: Herein fail not at your peril:

And We declare that this Our Writ of Assistance shall remain in force so long as the said A.B.
remains an Officer of Customs in Our Commonwealth of Australia whether in his present capacity or
not

Wilness (name and description of the Judge tasting the writ) at

the day of One thousand nine hundred and
(SEAL) -
By the Court
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SCHEDULE IV

THE COMMONWEALTH QF AUSTRALIA

Custormns Warrant
To

You are hereby authorized to enter into, at any time in the day or night, if necessary, and search
any house, premises, or place; and fo break open the same, and any chests, trunks, or packages in
which goods may be or are supposed 10 be and to seize and take away any forfeited goods or goods
which you have reassnahle grounds to believe are forfeited, you may find therein, and forthwith to
put and secure the same in such place of security as the Collector may direct And for so doing this
shall be your sufficient warrant.

This warrant has force throughout

This warrant shall remain in force for a period of from the date
thereof unless revoked before the expiration of that period.
Dated this day of in the year One thousand
nine hundred and
(CUSTOMS STAMP) Signature,”
SCHEDULE V

THE COMMONWEALTH OF AUSTRALIA

Customns Warrant
To

WHEREAS information in writng has been given on oath to me that goods have bean unlawfully
imported, exported, undarvalued or entared or illegaly dealt with or that # is intended to unlawfully
import, export, undervalue or enter or illegally deal with goods, {or

Whereas goods have been seized or detained)

You are hareby authorized, in the event of failing to comply immediatety
with any requirement made in pursuance of section two hundred and fourteen of the Cusfoms Act
1901-1923, to enter into, at any time of the day or night, and search, any house premisas or place
in which any books or documents relating to the goods are or are supposed 1o be; and to break open
any such house premises or place and search any person therein or thereon and any chests trunks
or packages therein or thereon; and to take possession of, remove and impound any of those books
and documents which are found: And for so doing this shall be your sufficignt warrant

This warrant has force throughout

This warrant shall remain in force for a period of one month from the date thereof unless revoked
before the expiration of that pariod. .

Dated this day of 19 .
{CUSTOMS STAMP} {Signature}
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SCHEDULE VI Section 4

Column 1 Column 2 Column 3

Trafficable Coemmercial

quantity guantity

Substance {grams) {kilograms)
ACETQRPHINE 2.000

ACETYL-ALPHA-METHYLFENTANYL 0.005 0.005
ACETYLCODEINE 2.0
ACETYLDIHYDROCODEINE 2.0
ACETYLMETHADOL 20
ALLYLPRODINE 2.0
ALPHACETYLMETHADOL 10.0
ALPHAMEPRODINE 0.2
ALPHAMETHADOL 0.2

ALPHA-METHYLFENTANYL 0.005 0.005

ALPHA-METHYLTHIOFENTANYL 0.005 0.005
ALPHAPRODINE 25.0
AMPHECOLORAL 2.0
3- (2-AMINOPROPYL) INDOLE 20
AMPHETAMINE 2.0
ANILERIDINE 25.0
BARBITURATES 50.0
BENZETHIDINE 10.0
BENZYLMORPHINE 5.0
BETACETYLMETHADOL 5.0

BETA-HYDROXYFENTANYL 0.005 0.005

BETA-HYDROXY-3-METHYLFENTANYL 0.005 0.005
BETAMEPRODINE 5.0
BETAMETHADOL 5.0
BETAPRODINE 5.0
BEZITRAMIDE 5.0
4-BROMO-2, 5-DIMETHOXYAMPHETAMINE 0.5
BUFQOTENINE 2.0
CANNABINQIDS 2.0

CANNABIS 100.0 100.0

CANNABIS RESIN 20.0 50.0
CHLORPHENTERMINE 2.0
CLONITAZENE 50

COCAINE 2.0 2.0
CODEINE 10,0
CODEINE-N-OXIDE 10.0
CODOXIME 10.0
DESOMORPHINE 2.0
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SCHEDULE VI—continued

Column 1 Column 2 Column 3
Trafficabla Commercial
. quantity guantity
Substance {grams) {kilograms)
DIAMPROMIDE ' . 50
DIETHYLPROPION . 5.0
DIETHYLTHIAMBUTENE 5.0
N, N-DIETHYLTRYPTAMINE 2.0
DIHYDROCODEINE 10.0
DIHYDROMORPHINE 10.0
DIMENOXADOL "~ 100
DIMEPHEPTANOL 10.0
2, 5-DIMETHOXY -4-METHYLAMPHETAMINE - 2.0
DIMETHYLTHIAMBUTENE R 20.0
N, N-DIMETHYLTRYPTAMINE 2.0
DIOXAPHETYL BUTYRATE 2.0
DIPHENOXYLATE 2.0
DIPIPANONE 10.0
ECGONINE 10.0
ETHYLMETHYLTHIAMBUTENE 10.0
ETHYLMORPHINE 2.0
ETONITAZENE 8.0
ETORPHINE _ 5.0
ETOXERIDINE _ 5.0
FENTANYL 0.005
FURETHIDINE 1.0
HARMALINE 2.0
HARMINE 2.0
HEROQIN 2.0 1.5
HYDROCODONE : 2.0
HYDROMORPHINOL . 2.0
HYDROMORPHONE i 2.0
HYDROXYAMPHETAMINE - ' "2.0
HYDROXYPETHIDINE 5.0
KETOBEMIDONE 20
LEVORPHANOQL 1.0
LYSERGAMIDE 0.1
LYSERGIC ACID 0.002 0.002
LYSERGIDE 0.002 0.002
MESCALINE 7.5
METAZOCINE 7.0

METHADONE 2.0
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Column 1 Column 2 Column 3

Trafficable Commercial

quantity quantity

Substance {grams} {kilegrams)
METHAQUALONE 50.0
METHORPHAN 2.0
METHYLAMPHETAMINE 2.0
3, 4-METHYLENEDIOXYAMPHETAMINE 0.5

3, 4-METHYLENEDIOXYMETHAMPHETAMINE 0.50 0.50
METHYLDESORPHINE 2.0
METHYLDIHYDROMORPHINE 2.0

3-METHYLFENTANYL 0.005 0.005
METHYLPHENIDATE 2.0

1-METHYL-4-PHENYL-4-PROPIONOXYPIPERIDINE 2.0 2.0

{MPPP)

3-METHYLTHIOFENTANYL 0.0605 0.005
METOPON 2.0
MONQACETYLMORPHINES 2.0
MORAMIDE 2.0
MORPHERIDINE 2.0

MORPHINE 2.0 1.5
MORPHINE-N-OXIDE 20
MYROPHINE 20.0
NICOCODINE 2.0
NICODICODINE 2.0
NICOMORPHINE 2.0
NORACYMETHADOL 24
NORCODEINE 20
NORLEVORPHANOL 2.0
NORMETHADONE ) 5.0
NORMORPHINE 20.0
NORPIPANONE 10.0

OPIUM 20.0 20.0
OXYCODONE 5.0
OXYMORPHONE 20

PARA-FLUOROFENTANYL 0.005 0.005
PENTAZQOCINE 20.0
PETHIDINE 10.0
PHENADOXONE 10,0
PHEMAMPROMIDE 0.0
PHENAZQCINE 1.0

PHENDIMETRAZINE

5.0
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SCHEDULE Vl—_continued

Columnn 1 Cotumn 2 Column 3

Trafficable Commercial

quantity quantity

Substance {grams) {kilcgrams)
PHENMETRAZINE 5.0
PHENOMORPHAN 5.0
PHENQPERIDINE 1.0

1-PHENYLETHYL-4-PHENYL-4-ACETOXYPIPERI- 2.0 2.0

DINE (PEPAP)

PHOLCODINE 5.0
PIMINODINE 10.0
PIPRADROL 1.0
PIRITRAMIDE 1.0
PROHEPTAZINE 1.0
PROPERIDINE 25.0
PSILOCIN . 0.1
PSILOCYBIN 0.1

TETRAHYDROCANNABINOLS 2.0 5.0
THEBACON 2.0
THEBAINE 2.0

THIOFENTANYL 0.005 0.005
TRIMEPERIDINE 10.0

A substance ("drug analogue”) which is, in relation to another
substance (being a substance specified elsewhere in this
Scheduls, or a steregisomer, a structural isomer {with the

same constituent groups) or an alkaloid of such a
substanca): — ’

{a) a steredisomer; or

(b) a structural isomer having the same constituent

groups; or
{c) an alkaloid; or

{(d) a structural modification obtained in 1 or more of the

following ways:

{i) by the replacement of up to 2 carbocyclic or
heterocyclic ring structures with different
carbocyclic or heteracyclic ring structures;

(il by the addition of hydrogen atoms to 1 or

more unsaturated bonds;
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Column 1 Column 2 Column 3
Trafficable Commarcial
quantity quantity
Substancs © {grams) {kilograms)
(i} by the addition of 1 or more of the following
groups, namely alkoxy, cyclic disther, acyl,
acyloxy, mono-amine and dialkylamino
groups with up to 6 carbon atoms in any
alkyl residus; alkyl, alkenyl and alkynyl
- groups with up to 6 carbon atoms in the
group, whare the group is attached to oxygen
{for example, an ester or an ether group),
nitrogen, sulphur or carbon, and halogsn,
hydroxy, nitro and aming groups;
{v) by the replacement of 1 of mors of the
groups specified in subparagraph (i) with
another such group or groups;
{v} by the conversion of a carboxyl or an ester
group into an amide group; or
{e) otherwiss an homologue, analogue, chemical
darivative or substance substantially similar in
chemical structure;
however obtainad, except where the drug analogue is The minimum The minimum
separately specified in this Schedule trafficable commercial
guantity of: quantity, it any,
"ok
{a) that other (a) that other
substance in substance in
relation to relation 1o
which the which the
- substance is substance is
a drug . adrug
analogue; or analegus; or
(b) if there is {b) if there is
more than 1 more than 1
such other such other
substance — substance —
that other that other
substance subsiance
having the having the
least Ieast
minimum minimum
trafficable commercial
quantity quantity.
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Section 153A

DIAGRAMS AND EXPLANATORY NOTES (LLUSTRATING OPERATION OF DIVISION 1A OF

PART VIl

DIAGRAM 1

Decision diagram for working out whether prefarence claim goods are the produce or

Goods are the
produce of
New Zealand

Goods are the
manufacture
of
New
Zealand

manufacture of New Zealand

Stant here

|

Y

Yes

Are the goods an
unmanufactured raw product
of New Zealand?

i
I\fo

Y

Yes

-

Yes

Are the goods wholly
manufactured in New Zealand
from one or more of the
preducts or materials referred
to in 153J(1)?

|
I‘j.o
Y

Was the last manufacturing
process for the goods
carried out in
New Zealand?

Yes
|

Y

Does the allowabte factory cost
of the goods equal or exceed
the specified percentage of the
total factory cost of the goods?
(see 1531(2))

No

No-

Goods are not
the produce or
manufacture
of
New Zealand
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SCHEDULE Vil—continued

DIAGRAM 2

437

An example of possible inputs into goods last pracessed it New Zealand and claimed to bs the

manufacture of that country

[An explanation of the calcula!_:ions to determine whether the ‘g.oads are properly so claimed appears in

Plant 1
Australia

materials 315

Aust labour $20

Aust 0’heads $20

Aust profit/freight etc. §5

Y

Plant 4
Hong Kong

Plant 1 materials $60
HK labour $30

HK o’heads $10

HK profit/freight eic. $5

the notes to the diagram.]

Plant 2
ltaly

materials 315

ltalian labour $2

ltalian 0’ heads $2

htalian profit,r‘ifrei@t etc. 51

Y

Plant 5
New Zealand

Plant 2 materiais $20
NZ labour $2

NZ o’heads $2

NZ profit/freight etc. 31

i
Y

Plant 3
Fiji

materiajs $15

Fijian labour 32

Fijian o’heads $2

Fijian profit/freighi eic. $1

Y

Plant 6
Australia

Plant 3 materials $20)
Aust labour §10

Aust 0’heads §5

Aust profit/freight etc. 310

Plant 7
New Zealand
This plant is the factory

Allowable factory cost $130

Toral factory cost $255

Plant 4 materials 3105 (Ailowable expenditure on maierials nil)
Piant 5 materials $25 (Allowable expenditure on materials 35)
Plant 6 materials 345 (Allowable expenditure on materials $45)

NZ labour $60
NZ o’heads 320
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SCHEDULE VIl—continued

Notes relating to dlagram 2

Goods imported into Australia after jast process in the factory {ie Plant 7) are claimed to be the
manufacture of New Zealand, This claim wil be comect if the allowable factory cost of these
preference claim goods is at teast 50% of their total factory cost

To work out both of these factory costs, we must first work out the allowable expenditure of the
factary on the 3 manufactured materials that make up the preference claim goods. We will also need
to take into account 3 other amounts, namely the total expenditure of the factory on materials, and
the allowabls expenditure of the factory on labour, and on overheads.

Working out allowable expenditure on materials {see section 153D)

« The allowable expenditure of the factory on particular manutactured materials in the form they are
received from Plant 4 is nil because the materials are imported from outside the gualifying area (ie
Hong Kong). (See subsection 153D (2)). This is so even though the manufactured materials
thamsalves incorporate goods originating inside the gualifying area (ie Plant 1 in Australia).

« The allowabte expenditure of the factory on particular manwfactured matenals in the form they are
received from Plant 5 is not $25 but $5. This is because:

— the cost of contributing materials imported into the quafifying area from outside that area (ie
Plant 2 in Haly) and subsequently processed is excluded under subsection 153D {4) from the
working out of that allowable sxpenditure; and

— subsection 153D (&) does not apply.

+ The allowabls expenditure of the factory on particular manutactured matarials in the form they are
received from Plant 6 is the full cost to the manufacturer of $45. !t is true that contributing
materials are imported into the qualifying area from outside that area (ie Plant 3 in Fiji} and
subsequently processed. However, the cost of those contributing materials is not required to be
axcluded under subsection 153D {4) from the working out of that allowable expenditure bacause
subssction 153D (6) applies.

Working out allowable factory cost (see section 153B)

Allgwable expenditure of the factory on materials from Plants 4, 5 and 6 350
{Nif + $5 + $45)

PLUS allowable expenditure of the factory on labour $60
PLUS allowable expenditure of the factory on overheads $20

TOTAL $130

working out total factory cost (see section 1538)

Total expanditure of the factory on materials from Plants 4, 5 and 6 5175

(3105 + $25 + $45)

PLUS allowable expenditure of the factory on labour : 360

PLUS al'owabls expenditure of the factory on overhgads $20
TOTAL $255

CONCLUSION: Since allowable factory cost s at Ieast 50% -of total factory cost, geods are tho
manutacture of New Zealand. (See subssction 153J (2)).
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NOTES

1. The Customs Act 1901 as shown in this reprint comprises Act No. 6, 1901 amended as
indicated in the Tables below.

Table of Acts
Act Number Date Date of Application,
and year  of Assent COMMENCcement saving or
iransitional
provisions
Customs Act 1901 6, 190 3 Oct 1901 4 Oct 1901 (see
Gazette 1901,
p. 165)
Spirits Act 1906 21,1906  120ct1906 1 Jan 1907 (see -
Gazetle 1907)
Customs (Inter-State 9, 1810 7 Sept 1510 7 Sept 1910 -
Accounts) Act 1910 (a)
Customns Act 1910 36,1910 1 Dec 1910 1 Dec 1910 -
Customs Act 1914 19, 1914 7 Dec 1914 7 Doc 1914 -
Customs Act 1916 10,1916 30 May 1916 30 May 1916 -
Custorns Act 1920 41, 1920 10 Nov 1920 (b) -
Customs Act 1922 19,1922 8 Qct 1922 9 Qct 1922 -
Custorns Act 1923 12,1923 17 Aug 1823 17 Aug 1923 -
Customs Act 1925 22,1925 26 Sept 1925 26 Sept 1925 -
Customs Act 1930 6, 1930 29 Mar 1930 29 Mar 1930 8.3
Customs Act 1934 7, 1834 24 July 1934 S$,17:1 Jan 1935 -
Rernainder: Royal
Assant
Statute Law Revision Act 45,1934 6 Aug 1934 6 Aupg 1924 -
1934
Customs Act 1935 7, 1935 5 Apr 1935 1 Jan 1935 -
Customs Act 1936 85,1936 7Dec1836 7 Dec 1936 -
Customs Act 1947 b4, 1947 13 Nov 1947 15 Nov 1847 (see —
Gazotte 1947,
p. 337}
Customs Act 1949 45,1949 27 Oct 1849 1 Apr 1950 (see 8.3{2)
Gazeite 1950,
p. 723)
Customs Act 1950 56, 1950 14 Dec 1950 30 Nov 1950 -
Statute Law Revision Act 80, 1950 16 Dec 1950 31 Dec 1950 Ss. 16 and
1950 17
Customs Act 1951 56, 1951 11 Dec 1951 11 Dec 1951 5.7
Customs Act 1952 108, 1952 19 Nov 1952 Ss. 7and 11: 14 8519 (2)
Dec 1956 (soe and 20 (2}
Gazette 1956,
p. 3889)
Remainder: Royal
Assent
Customs Act 1953 47,1953 26 Oct 1953 23 Nov 1953 -
Customs Act 1954 66,1954 8Nov1954 & Dec 1954 —
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NOTES —continued
Table of Acts—continued

Act Nurnber Date Date of Application,
and year of Assent commencement saving or
. transitional
provisions
Customs Act 1957 37,1957 7June 1957 S.4:7 Sept1957  Ss.9(2) and
Remainder Royal 11 (2)
Agsent
Customs Act 1959 54,1959 22 May 1959 Ss.6-8and17:1 Ss. 5 (2) and

Jan 1960 28-30
Ss. 3, 4,9-11, 13, Cot
15, 20-24 and 29:

1 Sept 1960 (see

Gazette 1960, p.

3065) _

Remainder: Royal

Assent

Customns Act 1950 42,1960 5 Sept 1960 5 Sept 1960 -
Customs Act (No. 2) 1860 111, 1960 19 Dec 1960 5. 3: 30 Nov 1961 8.21(3)
{see Gazette

1961, p. 4309)
Remainder: Royal

Assent -
Customs Act 1963 48,1963 16 Oct 1963 Ss. 5, 20, 22, 31 S5. 8 (2),12
. and 32: 1 July (2, 14 (2),
1964 (see Gazette .20 (2), 22
1984, p. 2348) (2), 25 (2}

Ss. 14 (1), 15 and and 29 (2)
16: 1 Sept 1965 '
{sea Gazeifte
1965, p. 3767}
Remainder: Royal
Assent
Customs Acl 1965 29, 1865 2 June 1965 1 July 1965 -

Customs Act (No. 2) 1965 82,1965 30 Nov 1965 12 Apr 1966 (see -
Gazatte 1966,
p. 1963)
as
amended

by
133, 1965 18 Dec 1965 14 Fob 1966 -
Customs Act (No. 3) 1965  133,1965 18 Dec 19656 14 Feb 1966 -
Customs Act 1966 28, 1966 24 May 1966 §. 3:16June 1966 ~—
{see Gazetle
1966, p. 3185)
Remainder: Royal
Assent

Customs Act 1967 54,1967 30 May 1967 30 May 1967 8 1
Customs Act 1968 14, 1968 16 May 1968 13 June 1968 -
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Table of Acts—continued
Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Customs Act {No, 2) 1968 104, 1968 2 Dec 1968 $s5.1,2 31 and S, 37
37: Royal Assent
Ss. 29 and 30: 18
June 1568
Remainder: 1 Oct
1969 (see Gazetto
1969, p. 5771)
Customs Act 1977 12,1971 5 Apr 1971 Ss. 1-3 and 5: 55

Customs Act (No. 2) 1971
Customs Act 1973

Statute Law Revision Act
1973
Customs Act 1874

Customs Act (No. 2) 1974

Postal and
Telecommunications
Commissions
{Transitional Provisions)
Act 1975

as
amended

by
Customs Act
(No. 2) 1975

Customs Act 1975

Customs Act (No. 2} 1975

Customs Amendment Act
1976

Administrative Changes
{Consequential
Provisions) Act 1976

Customs Amendment Act
(No. 2} 1976

Royal Assent

S 4:1 July 1974
{see Gazetlte
1974, No. 53D}

134, 1971 16 Dec 1971 13 Jan 1972
162, 1973 7 Dec 1973 7 Dec 1973
216, 1973 19 Dec 1973 31 Dec 1973

28,1974 1 Aug 1974 1t Aug 1974
120,1974 3 Dec 1974 3 Dec 1974

56,1975 12 June Ss. 4 and 38: 1
1975 July 1975 {see
8.2 (1) and
Gazette 1975, No.
3122}
Remainder: Royat
Assent

107, 1975 9 Oct 1975 {c}

77,1975 20 June 20 June 1975 (see
1975 8. 2}

107, 1975 9 Oct 1975 (c)

41, 1976 2 June 1976 1 July 1876

91,1976 20 Sept 1976 S. 3: (d)

174,1976 13 Dec 1976 5. 4:1 Feb 1977
{see Gazette
1977, No. $8)
Remainder: Royal
‘ Assent

Ss5. 9 (1) and
10

S5.3(2) 4
(2}, (3), 5 (2)
and 6 (2)

5.2
8.7
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Act Number Date Date of Application,
and year of Assent commencamani saving or
transitional
provisions
Customs Amendment Act 154, 1977 10 Nov 1977 Ss. 3,4 and 9: 20 §5.5(2),7
1977 Oct 1978 (see {2), (3) and
Gazette 1978, No. 13
§185)
8. 7:24 Oct 1978
{see (zazotie
1978, No. S219)
Remainder: Royal
- Assent
Administrative Changes 36,1978 12 June 12 June 1978 S.8
{Consequential 1978
Provisions) Act 1978
Customs Amendment Act 183, 1978 4 Dec 1978  S. 3:10'July 1978 Ss.4and s
1978 . Remainder: Royal .
Assent
Jurisdiction of Courts .19, 1979 28 Mar 1979  Parts I-XVII (ss. S. 124
{Miscellanaous 3-123): 15 May
Amendmaents) Act 1979 1970 (ses Gazefte
1979, No. 586)
Remainder: Royal
Assgent
Customs Amendment Act 92, 1979 14 Sept 1979 Ss. 5 and 6: (@) Ss. 4 (2), {3)
1979 Reamainder: Royal and 17
} Assent
as
amended
by
Custorns and 40, 1985 30 May 1985 Part lll {ss. 27, 28): -
Excise Legislalion 13 Sept 1979 {f
Amendment Act
1985
Customs and 175, 1985 16 Dec 1985 Part )l (ss. 14, 15):  —
Excise Legislation {9
Amendment Act
{No. 2) 1985
Customs 79, 1990 23 Oct 1990 23 Agr 1991 -
{Defontion and
Search) Agt 1990
Customs Amendment Act 118, 1979 25 Oct 1879 1 June 1980 (see -
(No. 2) 1979 s. 2 and Gazetle
i 1980, No, G21,
p. 2)
Australian Federal Police 155, 1979 28 Nov 1979 19 Oct 1979 (see -
{Consequential s. 2 and Gazelfe
Amendmants} Act 1879 1979, No. 5206}
Customs Amendment Act  177,1979 4 Dec 1979 1 Nov 1979 -
(No. 3} 1979
Customs Amendment Act 180, 1979 4 Dec 1979 S. 14

{No. 4) 1979

4 Dec 1979
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Table of Acts—continued
Act Number Date Date of Application,
and year of Assant commencement saving or
ransitional
provisions
Customs Amendment Act 13,1980 B Apr 1880 1 Feb 1981 (see Ss.4{2),5
{No. 2) 1980 s 2 and Gazelte {2), (3 and 7
1980, No. S282)
Customs Amendment Act 15,1980 15 Apr1980 16 Apr 1980 (sesa -
© 1980 5 2)
Customs Amendment Act  110,1980 6Juns 1980 Ss.3(b), d4and5: -  Ss. 4 (2)-{4),
{No. 3) 1980 1 July 1980 {58 10 {2}, 23 {2} -
Gazette 1980, No. and 32
$146)
Remainder: Royal
Assent
Customs Amendmeant Act  171,1980 17 Dec 1980 1 Jan 1981 -
(No. 4) 1980
Customs Amendment 45, 1981 14 May 1981 14 May 1981 -
{Tendars) Act 1981 . .
Statute Law Revision Act 61,1981 12 Jung S. 115: Royal -
1981 1981 Assent {h)
Customs Amendment Act 64, 1981 12 June Ss.6-12, 15-18, Ss. 28 (2),
1981 1981 19 (2), 20-24 and {3) and 38
27: 21 Dec 1983
{see Gazeite
1983, No, S332)
Ss. 13 and 14: {f}
Remainder: 10 July
1881
as
amended
by
Off-shore 51,1982 16 June (s00 51,1982 -
Instalfations 1982 below)
{Miscellanaous
Amendmaents) Act
1982
Customs and 5, 1990 17 Jan 1990 (see 5, 1990 -
Excise Lagislation below)
Amendment Act
(No. 4) 1989 .
Customs Amendment 67, 1981 12 June 10 July 1981 S.3{2)
(Securities) Act 1987 1981
Customs (Unlawful 152, 1981 26 Oct 1981 26 Qct 1981 -

Exportation of Food)
Amendment Act 1981

-
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Act Number Date Date of Application,
and year of Agsent commancement saving or
transitional
provisions

Customs (Valuations) 157, 1981 27 Oct 1981 S. 4: 14 May 1981 Ss. 10 {2}

Amendment Act 15981 Ss. 5,8 and 11-13: and 13
30 Nov 1981 (see
Gazette 1981, No.
$24B)
S. 9: 10 July 1981
Remainder: Royal
Assent

Export Control 48,1982 9.June 1982 1 .Jan 1983 (see -
{Miscellaneous s 2 and Gazstte
Amendments) Act 1982 1982, No. (348,

p. 2)

Off-shore Installations 51,1982 16 Junp Ss. 12, 13, 22 and 5.25
{Miscellaneous 1982 Part It {ss. 26-28):
Amendments) Act 1982 21 Dec 1983 (sea

s, 2 (2) and
Gazette 1983, No.
8332)

Remainder: 14 July
19582

Statute Law 80, 1982 22 Sept 1982 Part LXXVII S§. 280 (2)
{Miscellaneous {s. 280): Royal and {3}
Amendments) Act Assent {j)

{No. 2) 1982

Custorns and Excise 81,1982 23 Sept1982 Ss.1-3and 71: Ss. 6 (2) and

Amendment Act 1982 Royal Assent 71
: Ss. 4, 16-21, 23,
28, 29, 32-52,

55-65, 67, 68, 69
(4), 72 and 73: 28
Apr 1983 (see
Gazelte 1983, No.
Sa0)

S$5.5,7, 9, 10,12,
14, 15, 25, 54, 66
and 70 (3): ()
Ss5.6,8, 11,13,
26, 27, 30, 31, 53,
70 (1) and (2): 22
Dec 1983 (see
Gazette 1983, No.
8333

Ss. 22, 24 and
74-76: 2 Dec 1985
{see Gazelte
1985, No. 5490)
Remaindar: 1 Apr
1985 (see Gazelte
1585, No. 596)
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Table of Acts —continuad
Act Number Date Date of Application,
and year of Assent cammencement saving or
transiticnal
provisions
as
amendad
by
Statute Law . 39, 1983 20 June S. 3: 22 De¢ 1983 -
{Misceliansous 1983 h
Provisions) Act e
{No. 1) 1983
Statute Law 72,1984 25 June 8.3 (m) 8. 2 (24)
{Miscelfaneous 1904
Provisions) Act
{No. 1) 1984
Customs and 40,1985 30 May 1985 (ses 40, 1585 -
Excise Lagislation below)
Amendment Act
1985
Customs and 5, 1990 17 Jan 1990  (see 5, 1990 -
Excise Legisiation below)
Amendment Act
{No. 4) 1989
Diasel Fuel Taxes 108, 1882 5 Nov 1882 (m) 5.5(2
Legisiation Amendment
Act 1982
Customs Tariff 115,1982 22Nov1982 Ss5.1,2,7and8 512
{Misceflansous ’ {1% Royal Assent
Amendments) Act 71982 Remainder: 1 Jan
1983 (see 5. 2 and
’ Gazatte 1982, No.
$274, p. 3}
Customs Securities 137,1982 23 Dec 1982 24 Nov 1982 S.4(2)
{Anti-Dumping) .
Amandment Act 1982
Custorns Amendment Act 19,1983 14 June Ss.5and6: 1July S.2(2)and
1983 1983 1983 (see Gazette {3)
- 1983, No. 5136,
’ p. 3}
Remainder: Royal
. Assent
Statute Law 39,1983 20 June S .3 (p) 8.7{(1)
{Miscellaneous 1983
Provisions} Act {No. 1}
1983 .
Customs and Excise 101, 1983 23 Nov 1983 8. 4: (g} S.6(2)
Amendment Act 1983 S. 5: 1 Jan 1983
Ss. 8and 11:
Royal Assent
Ss5. 10 and 12:
1 July 1983 (see
s. 2 (5

Remainder: (g}
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Table of Acts—continued
Act Number Date Date of Application,
and year of Assent commancament saving or
transiticnal
provisions
Customs Tariff 2, 1984 14 Mar 1984 14 Mar 1984 -
(Anti-Dumping)
Miscellaneous
Amendments Act 1984 ) -
Torras Sirait Treaty 22,1984 26 Apr1984 15 Feb 1985 (sse -
{Miscellaneous s. 2 and Gazeite
Amendments) Act 1984 1985, No. 5238)
Public Service Reform Act 63,1884 25 June S.151 (2): 1 July -
1984 1984 1984 {sea Gazsite
1984, No. S245)
{r
Statute Law 72,1984 25 June S.3(s) Ss. 2 (24)
(Miscellanaous 1984 and 5 (2)
Provisions) Act {No. 1)
1984
Statute Law 165, 1984 250c¢t1984 S, & 22 Nov 1984 S.6(1)
{Miscellansous [{4]
Provisions) Act {No. 2)
1984
Customs Administration 39,1985 29 May 1985 10June 1985 (see S.4
(Trensitional Provisions 5. 2 and Gazelte
and Consequential 1985, No. $194)
Amandmaents) Act 1985
Customs and Excise 40,1985 30 May 1985 Ss. 1, 2,18-20, 21 Ss. 2 (5) and
Lagistation Amencdment (2) and 22: Rayal 26
Act 1985 Assent
Ss.4,7,89-12, 34,
36 and 44: (4)
S.8:{w
S 21131 Jan
1983

Ss. 24 and 25: 16
Dec 1985 (see s.
2(e)

Part i (ss. 27, 28):
13 Sapt 1979 (soe
8.2(7)

Ss. 20 and 31:

1 Apr 1985

§. 30: 2 Dec 1985
(see s. 2 (9)

S. 35. 29 Nov
1985 (see Gazetie
1885, No. 5490}
S. 38: 1 July 1984
{see s 2(10))
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Table of Acts—continued
Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Ss. 45 and 46:
23 July 1984 (ses
s 2 (11))
Remaindar: 27
June 1985
as
amended
Customs and 5, 1990 17 Jan 1990 {see 5, 1980 -
Excise Legisfation ’ helow)
Amendment Act
(No. 4) 1989
Customs and Excise 175, 1985 16 Dec 1985 Ss. 3 and 8: Royal Ss.8(2),9
Legisiation Amendment Assent {v) (2} and 10 (2}
Act {No. 2} 1985 8.4, 7 and 12:
1 May 1986 (see
Gazette 1986, No.
5182) (v
Ss.5, 11 and 13;
13 Jan 1986 (v)
S. 6: 2 Dec 1985
{see Gazette
1985, No. $490)
1]
Ss.9and 10: 1
Nov 1885 (v)
Customs Administration 10, 1986 13 May 1886 13 May 19865 Ss. 2 {2y and
{Transitional Provisions 4
and Consequential
Amendmants) Act 1986
Customs and Excise 34,1986 3Junp 1986 Ss5.7,8(1), 9, 11 -
Lagisfation Amendment and 12; Royal
Act 1986 Assent (w)
$8s. 8 (2), 10 and
13-15: 1 July 1987
“(seo 5. 2 (2} and
Gazette 1987, No.
5138) (w)
S5 16-18: 1 July
1986 (w)
Customs and Excise 149, 1986 11 Dec 1986 Ss. 5 and 16: -
Legisiation Amendment 8 Jan 1987
Act (No. 2) 1986 S.11: 21 Oct 1986
S.12(1)%: 1 Ot
1983
Remainder: Royal
Assent
Customs (Valuation) 51,1887  SJune 1987 1 July 1987 S.3

Amendment Act 1987
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Table of Acts —continued
Act Number Date Date of Application,
ang year of Assent commencement saving or
transitional
provisions
Customs Tariff 76, 1887  5June 1987 1.Jan 1588 (see Ss.4and 8
{Misceflaneous 8. 2 and Gazette S. 8 (2A) (ad.
Amendments) Act 1987 1987, No. 5351) by 89, 1992,
8. 23)
as
amended
by
Customs 89,1992 30 June (se0 89, 1592 —
Legislation (Tariff 1992 below) .
Concessions and
Anti-Dumping)
Ameandment Act
1892 '
Customs and Excise 81,1987 5Juna 1987 Ss.1 and 2: Royal Ss.3and 11
Legistation Amendment Assent
Act 1987 Ss5.3(1),5and 6
1 July 1987
Ss.dand 7: 14
May 1987
Remainder: 1 Aug
1987 (so6 Gazelie
1987, No. 5135}
Sea Instaliations 104, 1987 € Nov 1987 Parts -1V (ss. 8. 21
{Misceilaneous 1-30) and Part VIl
Amendments) Act 1987 {s. 57) 15 Oct
1987
Remainder: 6 Nov
1987 (see 5. 2 (2))
Statute Law 141, 1987 18 Dec 1987 8. 3: Royal Assent S.5(1)
{Miscellaneous : {x} '
Provisions) Act 1987
Civil Aviation Act 1988 63, 1988 15 June Part lil {ss5. 17-32), -
1988 s. 98, Parts IX and

X (ss. 99-103);

1 July 1988 (see

Gazotte 1988, No.
S189)

Remainder: Royal
Assent
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Table of Acts —continued
Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Crimes Lagisiation 66, 1988 15 June Ss5.4-11: 13 July S. 6 (2) and
Amendment Act (No. 2) 1988 1988 {3
1988 Ss. 13-19: 1 Dec
’ 1988 (see Gazette
1988, No. S366)
S. 24: 15 Junse
1988 (seo 5. 2 {4))
Part VI (8s. 25-28):
1 Sept 1988 (see
s. 2 (5) and
Gazefte 1988, No.
$256)
Remainder. Royal
Assant
as
amended
Law and Justice 120,1988 14 Dec 1988 Part VI -
Legisiation (ss. 25-27): 15
Amendment Act June 1988 {y)
1988
Customs Legisiation 76, 1988 24 June 1 Sept 1988 (see -
{Anti-Dumping 1988 s. 2 and Gazefle
Amendmaents) Act 1988 ' 1988, No. §217)
Statutory Instruments 99, 1988 2 Dec 1988 2 Dec 1988 -
{Tabling and
Disaliowancea)
Legisiation Amendment
Act 1988
Law end Justice 120, 1988 14 Dec 1988  Part VIl {ss. 28, -
Legisiation Amendment 29): 11 Jan 1989
Act 1988 @
Telecommunications 121, 1968 14 Dec 1988 Ss. 5,6, 10,12, -
Amendment Act 1988 13. 23 {2) and 26
{1): 1 Jan 1989
{see Gazetie
1988, No, 5402)
Ss. 14, 23 (3) and
26 (2): 30 June
1889 (see Gazetto
1889, No, S216)
Remainder: Royal
Assent
Customs and Excise 23,1988 5 May 1989 1 July 1989 8.12

Legisfation Amandment

Act 1989
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Table of Acts—continued
Act Number Date Date of Application,
and ysar of Assent commencement saving or
transitional
provisions
Customns and Excise Ss5.5(2), 8

Legistetion Amendment
Act (No. 2} 1989

Customs and Excise
Legislation Amendment
Act (No. 3) 1589

Crimés Lagistation
Amendment Act 1989

Customs Legislation
{Anti-Dumping) Act
1989

Customs and Excise
Legisiation Amendment
Act (No, 4) 1989

Hezardous Waste
{Regulation of Exparts
and imports) Act 1989

24,1989 S5May1989 55 4,910 and
34-38: 1 Feb 1989
8.6

S
A

6: 8 July 1988
8 (1) (a) 27

ug 1987

S.18: 15 Oct 1987
Ss. 19, 21, 23, 24,
29, 31 and 32:

1 July 1988

Part IV (ss. 44,
45); 16 June 1982
{see 8. 2 (7H
Remainder: Royal
Assent

78,1989 21 June $. 5 (1) {c)-(g)
1989 3 Mar 1989
§s.6, 8,16 and
18: 19 July 1989
Remainder; Royal
Asgsont

108, 1989 30 June S. 10: 30 June

1989 1890
Parts 5-7
{ss. 17-35): 28 July
1989
Part 8 (ss. 36-43)
1 July 1889
Remainder: Royal
Assent

174, 1989 21 Dec 1988  Ss. 1 and 2: Royal
Agsant
Remainder: 21 Dec
1989 (se8 5. 2 (2)
and (zazetie 1989,
No. 5395)

5, 1990 17 Jan 1980 Ss 1-3 and 25:
Royal Assent
Ss. 4 (1) (b}, 16,
26 (1) (b), {c) and
33 (in part); 1 July
1989 !
S. 15: 1 Aug 1989
Remainder: 1 Jan
1990

6, 1930 17 Jan 1990 17 July 1990

{2) and 28 (2)

Ss.5(2), (3)
and 7 (2)

Ss. 21 (2), 22
(2), 23 (2)
and 25 (2)

- 88, 4 {2), 17

{2), 24 and
34
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Act Number Date Date of Application,
and year of Assant commencemeant saving or
transttional
provisions
Law and Justice 11,1980 17 Jan 1990 Parts1and 3 -
Legistation Amendrment {ss.1,2,6and 7):
Act 1989 Royal Assent
Ss. 8-10: 17 July
1990
8s. 12, 13 and 51
(1) {B}, {2): 17 Jan
1990 (see s. 2 (5))
Remainder: 14 Feb
1980
Petroleum 37,1990 7 June 1890 18 Feb 1991 (see -
{Australia-indonesia s. 2 and Gazette
Zone of Cooperation} 1991, No. 847)
{Cansequential
Provisions) Act 1980 .
Trade Practices (Misuse 70,1990 16 June 1 July 1990 (see S, 20 (27}
of Trang-Tasman 1990 Gazette 1990, No.
Market Power) Act 1990 $172)
Customs (Detention and 79,1990 23 0ct1990 23 Apr 1991 -
Search) Act 1930
Custorns and Excise 111, 1990 21 Dec 1990  Ss. 1-3, 4 (a)-(d), Ss. 15 (2), 21
Lagisiation Amendment {g}, 5, 11, 27, 30, {2) and 38
- Act 1980 34 (d), (e}, 35, 36,
37 (in part), 38, 39
and 47-49; Royal
Assent
Ss. 4 (e}, (n), 6-9,
13-23, 28, 29, 31,
32, 34 (a)-(c), and
40-46: 1 June
1991 (see Gazeite
1991, No. 5137}
8. 26: 18 Jan 1991
5. 33: 21 Dec
1989
Remainder: 21
June 1991
Crimes Legislation 28,1991 4 Mar 1991 S. 74 (1): Royal -
Amendment Act 1981 Assent (za)
Customns Amendment Act 82,1991 26 June 26 June 1991 S. 9 (2)-(4)
1991 199 T
Proceeds of Crime 120, 1991 27 June Ss. 1 and 2: Royal -
Legislation Amendment 1991 Assent

Act 1997

Remainder: 27 Dec
199
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Act Number Date Date of Application,
and year of Assent commencernant saving or
transitional
provisions
Crimes Legisiation . 123,1991 23 Aug 1991 Ss. 5-10, Paris 3-7 8. 31 (2) and
Amendment Act {No. 2) {s5. 11-34), Part 9 {3)
1991 {ss. 38, 39) and ss.
40-50; 20 Sept
1991
Part 8 {ss. 35-37)
6 Dec 1991 (see
Gazetfe 1991, No.
$330)
8. 51: 23 Feb
1982
Remainder. Royal
Assent
Custorns and Excise 34,1992 20 May 1992 Ss 1-3, 4 (c), {d), Ss.18
Legisiation Amendment 21, 40, 48, 49 (c), (2)-(4), 23 (&)
Act 1992 51, 52 and 56: and 50
Royal Assent
Ss. 10-14, 24,

Customs Legisiation (Tariff 89,1992 30 June
Concassions and 1992
Anti-Dumping}

Amendment Act 1992

as
amended

by

Customs 8, 1994 18 Jan 1994
Legisiation

Amendment Act

1993

Territorias Law Reform 104, 1992 30 June
Act 1992 1992 -

Crimes Legisiation 164, 1992 11 Dec 1992
Amendment Act 1992

30-36, 41, 44, 50,
53-55 and 57: 17
Jung 1992
Remainder: 1 Sept
1892 (see Gazetie
1992, No. 5251)
S58.1-3, 9, 11 and
22: Royal Assent
Ss. 4-8, 12-18 and
2%: 10 July 1992
{see Gazette
1992, No. 5187,

p- 2)

8. 23: 1 Jan 1988
Remainder: 1 Nov
1992 (see Gazeite
1992, No. GN43)

S. 23 (Schedule 2
[itern 3]): 1 Nov
1992 (zb)

S. 24: 1 July 1992
{zc)

$s. 3-17: 1 Feb
1993 (see Gazefle
1993, No. GN1)
Remainder: 8 Jan
1993

Ss. 12 (2), 19
{2) and 21

S. 20 (am. by
8, 1994,

s. 23)
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ransitional
provisions
Customs Legislation 207,1992 21 Dec 1992 Ss 1 and 2: Royal S.17
{(Anti-Dumping Agsant
Amendments) Act 1392 8. 8: 10 July 1892
Remainder: 1 Jan
1993 {see Gazetlo
1992, No. $403)
as
amended
Customs 8, 1994 18 Jan 1994 8. 23 (Schedule 2 —
Legisiation . ' . fitem 2]): 1 Jan
Amendment Act - 1993 (2d)
7993 -
Customs Legislation 209, 1982 22 Dec 1992 Ss. 4 {a), 11, 12, -
Amendment Act 1992 19, 20 and 22:
1 Sept 1992
Ss. 4 {b), (c), 6-10,
13 (2), 14, 15 (d),
16, 17, 24, 25 and
27: 1 June 1993
{see Gazette
1993, No. GN17)
8s. 5 and 23: 19
Jan 1993
S. 21: 18 Aug
1992
Remaindar: Aoyal
Assenl
as
amended
Customs 8, 1994 18 Jan 1994 8. 23 (Schedule 2 -
Lagistation [item 11): 18 Aug
Amendment Act 1982 (za)
1993
Corporate Law Reform 210,1992 24 Dec 1992 S. 125: 23 June -
Act 1992 1993 (see Gazefe
1993, No. 5186)
h
imported Food Control 221,1992 24 Dec 1992 15 .June 1993 {(see 5. 10

Act 1992

v

Gazstte 1993, No.
GN22)
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Act Number Date Date of Application,
and yaar of Assent cammencemaent saving or

transitional
provisions

Customs and Excise 113,1993 24 Dec 1993 S5s.14, 7 and 9: -
Lagislation Amendment Roval Assent
Act 1993 Ss.5(c), 6, 14 and
15 {c): 1 Jan 1954
$s.8,10-13 and
17: 1 Apr 1954
{see Gazetle
1994, No. 5112)
Remainder: 24
Jung 1994

Customs Legislation 8, 1694 18.Jan 1984  Ss. 4-7, 14,16 (1) 8.3

Amendment Act 1993 and 18: Royal
Assent (zg)
S. 8: 1 Sept 1992
(zg)
S58.9,10 and 20: 1
Apr 1994 (see
Gazette 1994, No.
S112) {zg)
Ss.11-13: 15 Feb
1994 (zg)
Ss. 15 and 16 {2):
1 Nov 1992 (zg)
8. 17: 5 Jan 1994
{see s. 2 (5)} (2g)
S, 19: 2 May 1994
(seo Gazstte
1994, No. GN15)

: . o)
Maritimo Lagislation 20,1994 15 Feb 1994 1 Aug 1994 {see -

Amendment Act 1994 Gazetta 1994, No.

$2p9)

Crimes {Search Warrants 65,1994 30 May 1994 8, 6: (see Note 2) -
and Powers of Arrest)
Amendment Act 1954

-

{8} Tha Customs (Inter-State Accoumis) Act 1910 was repealed by section 5 of the Statute
Law Revision Act 1973.

{b) The Customs Act 1920, which was expressed to amend section 4 and to insert sections
157A to 157F, was to commence on a day to be fixed by Proclamation. A Proclamation
fixing 11 November 1920 as the day of commencement was ineffective as it was published
in the Gazette on 12 November 1920. The Customs Act 1920 was later repealed by the
Customs Act 1923. N
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Section 2 of the Customs Act (No. 2) 1975 pravides as follows:

=2, This Act shall be desmed to have come inio operation at the same time as the
Customs Tariff (Coal Export Duty) Act 1975, and the provisions of the Principal Act as
amended by this Act shali ba deemed to have had effect from that time for all purposes,
including purposes related to acts and things done under the Principal Act as proposed 1o ba
so amended or under regulations in force under the Principal Act”

Section 2 of the Customs Tariff (Coal Export Duty) Act 1975 provides as follows:
“2. This Act shall be deemed to have come into operation at the hour of 8 o'clock in the
evening by standard time in the Australian Capital Territory on 12 August 1975."

The Cusforns Act 1901 was amended by section 3 only of the Administralive Changes
{Consequential Provisions} Act 1976, subsection 2 (7) of which provides as follows:

“(7) The amendments of each other Act specified in the Schedule made by this Act
shall be deemed 10 have come into operation an 22 December 1975."

The proposed amendments of the Customs Act 1907 made by the Customs Amendment
Act 1979 (as amended by the Customs (Detention and Search) Act 1990) were repealed
betore a date was fixed for their commencemeant.

The Customs Amendment Act 1979 was amended by Part Hi (sections 27 and 28} only of
the Customs and Excise Legistation Amendment Act 13985, subsaction 2 (7} of which
provides as follows: . :

“¢7) Part It shall be deemed to have coma into operation immediately before the
commencemant of secticn 3 of the Customs Amendment Act 1979,

The Customs Amendment Act 1979 was amended by Part lI (sections 14 and 15} only of
the Customs and Excise Legislation Amendment Act (No. 2) 7985, subsection 2 (6) of
which provides as follows:

“{6) Part Ill shall come into cperation on the day on which saction 5 of the Customs
Amendment Act 1979 comes into aoperation,”

Section 5 of the Custorns Amendment Act 1979 was repealed belors a date was fixed
for the commencement.

The Customs Act 1907 was amended by section 115 only of the Statute Law Revision Act
1981, subsection 2 (1} of which provides as follows:

“(1) Subject 1o this section, this Act shall come into operation on the day on which 1
receives the Royal Assent.”

Sections 13 and 14 of the Customs Amendment Act 1981 were repealed by section 33 of
the Customs and Excise Legisiation Amendment Act (No. 4) 1989 before a date was fixed
for their commencement

The Customs Act 1901 was amended try Part LDOVII (section 280) only of the Statute Law
{Miscellaneous Amendments) Act (No. 2) 1982, subsaction 2 (1} of which provides as
follows:

“(1) Sections 1, 2, 166 and 195 and Parts [Il, VI, VII, XVI, X000v], XLIV, LI, LN, LIV,
LXI and { XXVl shall come into operation on the day on which this Acl receives the Royal
Assent"

Sections 5, 7, 9, 10, 12, 14, 15, 25, 54 and 66 of the Customs and Excise Amendment
Act 1982 were repealed by section 33 of the Customs and Excise Legislation Amendmemt

Act (No. 4) 1989 befora a date was fixed for their commencement.

Subsection 70 {3) and Schedule 2, Part Il of the Cusfoms and Excise Amendment Act
1982 wero repealed by section 3 of the Statute Law (Miscellaneous Provisions) Act
{No. 1) 1984 before a date was fixed for their commencement.
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The Customs and Excise Amendment Act 1982 was amended by section 3 only of the
Statute Law’(Miscellaneous Provisions) Act (No. 1} 1983, paragraph 2 (5) {a)} of which
pravides as follows:

“(5) The amendments of the Customs and Excise Amendment Act 1982 made by this
Act shall coms into operation, or shall be deemed to have come into operation, as the case
requires:

{a} in the case of the amendments of section 30 of that Act—on the commencement of

that section;”
The Customs and Excise Amendment Act 1982 was amended by section 3 only of the
Statute Law (Miscellaneous Provisions) Act {No. 1} 1984, subsection 2 {10} of which
provides as foliows:

*{(10) The amendmenis of the Customs and Excise Amendment Act 1982 made by
this Act shalt be deemed to have come into operation on 23 Septembar 1982."

Section 2 of the Diesel Fuel Taxes Legistation Amendment Act 1982 provides as follows:

“2. This Act shall be deemed to have coms into operation at the hour of 8 o’clock in the
evening by standard time in the Australian Capital Territory on 17 August 1982.°

The Customs Act 1901 was amended by section 3 only of the Statute Law (Miscellaneous
Provisions) Act (No. 1) 1983, subsection 2 {4) of which provides as follows:
“{4) The amendments of the Cusioms Act 1907 made by this Act shall;
{a) in the case of the amendments of section 131A of that Act—come into operation, or
be deemed to have come inte operation, as the case requires, on the commence-
ment of the Wildlife Protection {Regulation of Exports and Imports) Act 1982;
{b} in the case of the amendment of subsection 273F (2) of that Act—come into
operation on the twenty-eighth day after the day on which this Act receives the
Royal Assent; and

{¢) in the case of the other amendments of that Act—be deemed to have come into
operation at the hour of 8 o'clock in the evening by standard time in the Australian
Capital Territory on 17 August 1982."

Tha Wildlife Protection (Regulation of Exports and Imports) Act 1982 came into
operation on 1 May 1984 (see Gazeite 1984, No. 3137).

In pursuance of paragraph 2 (4} (b} the date of commencement was 18 July 1983.
Subsections 2 (1) and (3) of the Custorns and Excise Amendment Act 1983 provide as
follows:

“{1) Subject to this section, this Act shall be deemed o have come inte operation at the
hour of 8 o'clock in the evening by standard tims in the Austrafian Capital Territory on 23
August 1983.

*(3) Section 4 shall come into operation immediately after the commencement of section
25 of the Customs and Excise Amendment Act 1982.7

In pursuance of subsection 2 (3) section 25 was repealed by section 33 of the Customs
and Excise Llegisiation Amendment Act (No. 4) 1989 before a date was fixed for the
commencement.

The Customs Act 1901 was amended by subsection 151 (2) only of the Public Service
Raform Act 1984, subsection 2 {4) of which provides as follows:

“{4) The remaining provisions of this Act shall come into operation on such day as is, or
an such respective days as are, fixed by Proclamation.”

The Customs Act 1907 was amended by section 3 only of the Statute Law (Miscellaneous
Provisions) Act (No. 1) 1984, subsactions 2 (1} and (7)-(9} of which provide as follows:

"{1) Subject ta this section, this Act shall come into operation on the twenty-sighth day
after the day on which it receives the Royal Assent

“{7) The amendments of the definition of ‘Australian installation” in subsection 4 {1) and
of paragraph 161A (3) {c) of the Customs Act 1901 made by this Act shall be deemed 1o
have come inlo gperation on 1 January 1983,

"(8) [ the twenty-eighth day after the day on which this Act receives the Royal Assent
is an earlier day than tha day on which saction 22 of the Customs and Excise Amendment
Act 1982 comes inta operation, tha amendment of section 86A of the Customs Act 1901
madse by this Act shall come into oparation on the last-mentionad day.
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“(9) It the twenty-eighth day after the day on which this Act receives the Royal Assant
is an earlier day than the day on which section 25 of the Customs and Excise Amendment
Act 1982 comes into operation, the amendments of sections 111, 111A and 111D of the
Customs Act 1907 made by this Act and the amendment of that Act inserting section
273GAB made by this Act shall come into operation on the last-mentioned day.”

In pursuance of subsection 2 (8) the date of commencement was 2 December 1985 {see
Gazerte 1985, No. 5480).

In pursuance of subsection 2 {9) section 25 was repealed by section 33 of the Custorns
and Excise Legisliation Amendment Act {No. 4) 1989 hefore a date was fixed for the
commencement.

The Customs Act 1901 was amended by section 3 only of the Statute Law (Miscellaneous
Provisions) Act (No. 2} 1984, subsection 2 (1) of which provides as follows:

“(1) Subject to this section, this Act shall come into operation on the twenty-eighth day
atter the day on which it receives the Royal Assent.”
Subsections 2 (3) and (4) of the Customs and Excise Legistation Amendment Act 1985
provide as follows:

“t3} Sections 4, 7, 9, 10, 11, 12, 34, 35, 36 and 44 shall coma into operation on such
day as is, or on such respsective days as are, fixed by Proclamation.

“{4) Section 8 shall come into operation on the day on which section 4 of the Customs
and Excise Amendment Act 1983 comes into operation.” {Sea (g) above)

In pursuance of subsection 2 (3) sections 4, 7, 9, 10, 11, 12, 34, 36 and 44 wero
repeated by section 33 of the Customs and Excise Legisiation Amendment Act (No. 4)
19839 before a date was fixed for their commencement.

The Customs Act 1301 was amended by sections 3-13 only of the Customs and Excise
Legistation Amendment Act (No. 2) 1985, subsections 2 (1)-(5) of which provide as follows:

“(1) Sections 1, 2, 3, 8 and 16 shall come into operation on the day on which this Act
receives the Royal Assent.

"(2) Sections 4, 7, 12, 18 and 21 shall come into operation on a day to be fixed by
Proclamation. .

“(3) Sections 5, 11 and 13 shall come into operation on the twenty-eighth day after the
day on which this Act receives the Royal Assent

“{4) Section & shall come into operation on the day on which section 22 of the
Customs and Excise Amendment Act 1982 comes into operation.

“(5) Sectons 9, 10, 19 and 20 shall be deemed to have come into operatich on 1
November 1985.7
The Customs Act 1901 was amended by sections 7-18 only of the Customs and Excise
Legisfation Amendment Act 1986, subsections 2 (1)-{3) of which provide as follows:

“{1) Subject to this section, this Act shall coms into operation on the day on which it
racoivas the Royal Assent.

“{2) Subsaection B {2} and sections 1¢, 13, 14 and 15 shall come inlo operation on the
commeancement of the Protection of Movable Cultural Heritage Act 1986,

“3)} Sections 16, 17 and 18 shall come into operaticn on 1 July 1986.7
The Customs Act 1901 was amended by section 3 only of the Statute Law (Miscellaneous
Provisions) Act 1987, subsection 2 (1) of which provides as follows:

“{1} Subject to this section, this Act shall come into operation on the day on which it
receives the Royal Assent.”
The Crimes Legisiation Amendment Act {No. 2) 1988 was amended by Pan VIl (sections
25-27) onty of the Law and Justice Legislation Amendment Act 1988, subsaction 2 (4) of
which provides as follows: )

“(4) Part VIl shall be taken o have commenced on 15 Jung 1988.”
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The Customs Act 1901 was amended by Part VIl (sections 28 and 29) only of the Law
and Justice Legisiation Amendment Act 1888, subsection 2 (3) of which provides as
fellows:

“(3) Parts VI, IX and XVI {except the provisions referred 10 in subsection (9}
commance on the twenty-eighth day after the day on which this Act receives the Royal
Assant.”

The Customs Act 1901 waa amended by subsection 74 (1) only of the Crimes Legisiation
Amendment Act 1991, subsection 2 (1) of which provides as follows:

“{1} Subject to this section, this Act commences on the day on which it receives tha

Royal Assent”

The Customs Legislation (Tariff Concessions and Anti-Dumping) Amendment Act 1992
was amended by section 23 (Schedule 2 [item 3]) only of the Custorns Legislation
Amendment Act 1§93, subsection 2 {4) of which provides as foliows:

“(4) Section 15, subsection 16 (2} and section 23, so far as it relates to item 3 of
Schedule 2, are taken o have commenced on 1 November 1892."

The Customs Act 1907 was amended by section 24 only of the Territories Law Reform
Act 1892, subsection 2 (3) of which provides as follows:
“¢3) The remaining provisions of this Act commence on 1 July 1992.*

The Customs Legisiation (Anti-Dumping Amendments) Act 1992 was amended by section
23 (Schedule 2 [tem 2]) onfy of the Customs Legislation Amendment Act 1993, sub-
section 2 (7) of which provides as follows:

“{7) Section 23, so far as it relates to item 2 of Schedule 2, is taken to have
commenced on 1 January 1993."

The Customs Legisiation Amendment Act 1992 was amended by section 23 {Schedule 2
[item 1]) only of the Customs Legisiation Amendment Act 1993, subsection 2 (6) of which
provides as follows:

“{6) Section 23, so far as it relates to item 1 of Schedule 2, is taken to have
comimencsd on 18 August 1992."
The Customs Act 1901 was amended by section 125 only of the Corporate Law Reform
Act 1992, subsection 2 {3) of which provides as follows:

“(3) Subject 1o subsection (4), the remaining provisions of this Act commence on a day
or days to be fixed by Proctamation.”

The Customs Act 1907 was amendad by sections 4-20 only of the Customs Legisiation
Amendment Act 1993, subsections 2 {1)-{5) and {8) of which provide as follows:

*(1) Sections 1, 2, 3, 4, 5, 6, 7 and 14, subsection 16 (1) and sections 18 and 21
commence on the day on which this Act receives the Royal Assent.

“{(2) Section 8 is taken to have commenced cn 1 September 1992.

*{3) Sections 11, 12 and 13 commence 28 days after the day on which this Act
receives the Royal Assent.

“{4) Section 15, subsection 16 (2) and section 23, sp far as it relates to item 3 of
Schedule 2, are taken to have commenced on 1 November 1992,

“{5) Section 17 commancss, or is taken to have commenced, 14 days after the day on
which the Customs Tariff Amendment Act (No. 2) 1993 receives or received the Royal
Assant.

“(8) Subject to subsection {9), the remaining provisions of this Act commence on a day
or days ta be fixed by Proclamation.”
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Table of Amendments

ad. =added or inserted amn.=amended rep. =repealed rs. =repzaled and substituted

Provision affected

How affecter

S.

0

B

am. No. 12, 1923; No. 108, 1852

rs. No, 54, 1859

am. No. 48, 1263; No. 29, 1965, Np. 104, 1968
rep. No, 216, 1973

am. No. 12, 1923; No. 7, 1935; No. 56, 1950; No. 108, 1952; No.
47, 1953; No. 37, 1957; No. 54, 1959; No. 48, 1963; No. 29,
1965; No. B2, 1965 (as am. by No. 133, 1965); No. 54, 1967;
Nos. 14 and 104, 1968; No. 134, 1971; No. 218, 1973; Nos.
28 and 120, 1974; Nos. 91 and 174, 1976; No. 154, 1977; No.
92, 1979 (as am. by No. 40, 1985); Nos. 155 and 180, 1979;
No. 110, 1980; Nos. 64 and 152, 1981; Nos. 48, 51, 80 and
115, 1982; Nos. 72 and 165, 1984; Nos. 39 and 175, 1985;
Nao. 34, 1986; Nos. 81, 76 and 104, 1987; Nos. 23, 24 and 78,
1989; Nos. 5, 37, 79 and 111, 1990; No. 82, 1991; Nos. 34,
104 and 209, 1992; Nos. § and 20, 1994

ad. No. $13, 1893

ad. No. 5, 1990
am. No. 111, 1930

rs. No. 56, 1951
am. No. 216, 1973; No, 28, 1974; No. 81, 1982

ad. No. 51, 1982
am. No. 104, 1987

ad. No. 104, 1987
rep. No. 28, 1974

am. No. 28, 1974; No. 154, 1977; No. 51, 1982; No. 63, 1984
rs. No. 39, 1985

am. No. 10, 1916

rs. No. 14, 1968

am. No. 51, 1982; No. 39, 1985; No. 34, 1986
ad. No. 12, 1923

rs. No. 14, 1968

rs. No. 92, 1979; No. 24, 1989

am. No. 174, 1989; No. 207, 1852

rs. No. 92, 1979

rep. No, 39, 1985

rs. No. 82, 1979

am. No. 79, 1930

rep. No. 47, 1953

rs. No. 58, 1951; No. 48, 19563

am. No. 14, 1968; No. 28, 1974; No. 154, 1977: No. 10, 1986
am. No. 12, 1923; No. 64, 1981

am. No. 12, 1923; No. 108, 1952; No. 54, 1959
rs. No. 110, 1980

am. No. 10, 1986

am. No. 12, 1923; No. 108, 1952

rep. No. 110, 1980



460 Customs Act 1801

NOTES —continued
Table of Amendments —continued

ad. = added or inserted am. = amended rep. = ropealed rs. = repealed and substituted

Provision affacted How affected

S 17 e am. No. 39, 1985

S.18 ... . e rep. No. 110, 1980

S.19 ... i am. No. 12, 1923; No. 108, 1952; No. 2B, 1986; No. 54, 1967;
No. 64, 1981; No. 10, 1986

5.20 ... . rs. No. 64, 1959

rep. No. 104, 1968
ad. No. 209, 1992
S21 e rs. No. 37, 1957
am. No. 54, 1959
rep. No, 104, 1968

B.22 .. rep. No. 80, 1850

5,23 . i rs. No. 54, 1959
rep. No. 104, 1568

824 ... i rs. No. 54, 1959

am. No. 28, 1966; No. 54, 1967
rep No. 104, 1968

................. rs. No. 48, 1963

. T am. No. 28, 1986; No. 54, 1967
rs. No. 110, 1980
am. Mas. 39 and 175, 1985

$.20 ... rep. No. 110, 1980

» o
ha
(4]

Headingto Part il ........ am. No, 34, 1992
8.30 ... . i am. No. 36, 1910; No. 104, 19568; No. 64, 1981; No. 34, 1886;
No. 111, 1990; Nos. 34 and 221, 1992
S.30A ... ad. No, 22, 1984
am. No. 39, 1985; No. 10, 1986; No. 24, 1989; No. 111, 1950
31 . am. No. 12, 1823; No. 108, 1952; No. 64, 19881; No. 111, 1980
S.33 e am. No. 28, 1966; No. 54, 1967; No. 104, 1968

rs. No. 64, 1981
am. Nos. 51 and 81, 1982

5.83A ... ad. No. 51, 1982
am. No. 104, 1987

................ ad. No. 104, 1987
................. am. No. 56, 1975

S.35A ... ad. No. 37, 1957
am. No. 104, 1868; No. 28, 1974; No. 154, 1977; No. 64, 1581,
No, 34, 1992

5.36 ... .. am. No. 64, 1981
rs. No. 81, 1982
am. Nos. 5 and 111, 1999
rep. No. 34, 1992

L2 70< v J am. No. 7, 1934; No. 66, 1954; No. 54, 1959; No. 48, 1963; No.
28, 1966; No. 104, 1968; No, 28, 1974; No. B4, 1981
rs. No. 81, 1982
rap. No. 34, 1892

S.30 ... rs. No. 81, 1882
rep. No. 34, 19892

@ o
[ I ]
n W

m
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ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituied

Provision affected How affected
S.A8A .. ..., agd. No. 81, 1982
rep. No. 34, 1992

S38B ... ad. No. 81, 1982
. am. No. 23, 1989; No. 111, 1880
rep. No. 34, 1992

L - - . am. No. 12, 1923; No. 7, 1934
rs. No. 64, 1981
am. No. 23, 1989; No. 111, 1990
rep. No. 34, 1992

8.40 ... ... ... ... am. No. 28, 1966; No. 54, 1967
rs. No. 64, 1981
am. No. 81, 1982
rep. No. 34, 1992

S.40AA .. ... ..., ad. No, 104, 1968
am. No. 28, 1974; No. 64, 1981; No. 81, 1982
rep. No. 34, 1992

S 40A ... ad. No. 54, 1959
am. No. 28, 1974; No, 64, 1981
rep. No. 81, 1952

S.40B ... .. 00 ad. No. 54, 1958
am. No. 28, 1966; No. 28, 1974
rs. No. 154, 1977
am. No. 64, 1981
rep. No. 81, 1982

L 1 am. No. 12, 1823
rep. No. 104, 1968
8.42 . am. No. 108, 1952; No. 37, 1957; No. 28, 1974; Nos. 45, 64, 67

and 157, 1981; No. 137, 1982; No. 76, 1988; No. 174, 1989;
Nos. 34 and 207, 1992

S.43 ... am. No. 108, 1952
rs. No. 37, 1957
S.45 ... e am. No. 77, 1875; Nos. 64 and 67, 1981; No. 76, 1988; No. 207,
1992
S.48 ... am. No. 12, 1923
Heading to Div. 1A of ad. No. 54, 1958
Part IV
S.49 ... . ... am. No. 12, 1923
S.49A ... ... ... ad. No. 110, 1880
am. No. 51, 1982; No. 104, 1987
S.49B ................ ad. No. 104, 1987
Div. 1 of Part IV vep. No. 108, 1952
{ss. 50-57)
Div. 1 of Part IV ad. No. 108, 1952
{ss. 50, 51} :
S.50 ... rs. Na. 108, 1952

am. No. 48, 1963; No. 28, 1966; No. 54, 1867; No. 134, 1971;
No. 28, 1974; No. 154, 1977; No. 110, 1980; No. 81, 1982;
No. 24, 1989
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Table of Amendments —continued

ad. = added or inserted am. = amended rep. = repealed rs. = repaaled and substhred

Provision affected How affected
S.81 L am. No. 12, 1923
rs. No. 108, 1952
am. No. 110, 1880
882 e am. No. 7, 1834
rep. No. 104, 1952
855356 .............. rep. No. 108, 1952
T 7 “am. No. 12, 1923; No. 7, 1934
rep. No. 108, 1952
Heading to Div. 2 of am. No. 12, 1823
Part IV
8.88 ... e am. No. 12, 1923; No. 108, 1952; No. 2B, 1966; No. 54, 1967,
No. 54, 1981; No. 51, 1982; No. 104, 1987
5.58A ........ i ad. No. 104, 1987
8588 ................ ad. No. 37, 1990
8.5 ... e am. No. 12, 1923; No. 7, 1934; No. 108, 1952; No. 28, 1966; No.
54, 1967; No. 28, 1974; No. 154, 1977
rs. No. 64, 1981 (as am. by No. 51, 1982}
am. No. 81, 1982 (as am. by No. 40, 1985); No. 40, 1985; No.
104, 1987; No. 63, 1988
S.60 ... e am. No. 12, 1923; No. 108, 1952; No. 37, 1957; No. 48, 1963;
No. 28, 1966; No. 54, 1967; No. 64, 1981; Nos. 51 and 81,
1982; No. 111, 19990 _
861 ..., .. ... am. No. 12, 1923; No. 108, 1952; No. 28, 1966; No. 54, 1967;
No. 64, 1981
rs. No. 51, 1982
am. No. 104, 1987
862 ... ... am. No. 12, 1923; No. 108, 1952
rs. No. 54, 1959
am. No. 48, 1963; No. 28, 1966; No. 54, 1967; No. 28, 1874; No.
64, 1981; No. 81, 1982
8.63 ... e am. No. 12, 1923; No. 108, 1952; No. 28, 1966; No. 54, 1967;
No. 64, 1981; No. 81, 1982
S.B4 ... .. rs. No. 12, 1923
am. No. 108, 1952; No. 28, 1966; No. 54, 1967; No, 84, 1981;
No. 51, 1982
rs. No. 111, 1980
am. Nos, 34 and 209, 1992
S.64AA L. .. ad. No. 111, 18990
am. No. 34, 1992; No. 8, 1994
S.64AB ... ... ........ ad. No. 111, 1990
am. Nos. 34 and 209, 1992
S.B4ABA . ............. ad. No. 209, 1492
S.64AC .. ... ... ad, No. 111, 1880
am. No. 34, 1592
S.6aAD ... .. ..., ad. No. 111, 1990
am. No. 209, 1992
S.84AE ............... ad. No. 34, 1992
S.B4A ... e ad. No. 51, 1882
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NOTES —continued

Table of Amendments —continued

ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Pravision aftacted

How affected

Ss. 66, 67

Div. 3A of Part IV
{38, 67A-67E)

Ss. 67A-B7E

S. 68

8. TE

S.71L

am. No. 12, 1923; No. 28, 1966; No. 54, 1967; No. 28, 1974; No.
B4, 1981; No. 81, 1982

am. No. 28, 1966; No. 54, 1967; No. 84, 1981; No. 81, 1982
ad. No. 209, 1892

ad. No. 209, 1992

rs. No. 54, 1959
am. No. 104, 1968
rs. No. B1, 1982; No. 34, 1392

rs. No. 81, 1982; No. 34, 1992
am. No. 209, 1992

rep. No. 81, 1982
ad. No. 34, 1992
am. No. 209, 1992

rs. No. 36, 1910
am. No. 7, 1934
rs. No. 64, 1981
am. No. 81, 1982
rs. No. 34, 1952

ad. No. 104, 1968

am. No. 64, 1981

rs. No. 34, 1992

ad. No. 104, 1968

am. No. 28, 1974; No. 64, 1981; No. 81, 1982
rs. Np. 34, 1992

am. No. 209, 1992; No. 8, 1994

ad. No. 34, 1992
ad. No. 34, 1992
am. No. 209, 1992
ad. No, 34, 1992
am. No. 8, 1994
ad. No. 34, 1992
ad. No. 34, 1992
am. No. 209, 1992

am. No. 12, 1923; No. 111, 1960; No. 104, 1968
rs. No. B4, 1981
am. No. 72, 1984; No. 111, 1990; No. 34, 1992

am. No. 12, 1923; No. 7, 1934; No. 28, 1966; No. 54, 1967; No.
64, 1981; No. 81, 1982

rs. No. 40, 1985

am. No. 34, 1982

am. No. 28, 1966; No. 54, 1967; No. 64, 1981
rs. No. 111, 1980

am. No. 209, 1992

ad. No. 209, 1992

am. No. 12, 1923; No. 108, 1852; No. 28, 1966; No. 54, 1967
rep. No. 104, 1968
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Table of Amendments —continued

ad. = added or inserted am. = amended rep.

repoaled rs. = ropealed and substituted

Pravision affected How affected }
S.76 ... i am. No. 12, 1923
Div. 4A of Part IV ad. No. 34, 1992
{ss. 77A-77C)
Ss. 77A-77C ... .. ad. No. 34, 1992

Part V (ss. 78-81, 85,

Part V (ss. 78-102)
5.

w

93-1

78

87, 89, 92, 924,

07, 109, 110)

rep. No. 110, 1980

ad, No. 110, 1980
rs. No. 110, 1980

am. No. 54, 1959

rs. No. 110, 1980
am. No. 5, 1990

rs. No. 12, 1923; No.
am. No. 81, 1982

am. No. 12, 1923
rs. No. 110, 1980

110, 1980

am. No. 81, 1982; No. 210, 1992

rep. No. 80, 1950
ad. No. 110, 1980

am. No. 81, 1982; No. 210, 1992

am. No. 12, 1923
rep. No. 104, 1968
ad. No. 110, 1980
am. No. 81, 1982; No
rep. No. 104, 1968
ad. No. 110, 1880

rs. No. 12, 1923; No.
rep. No. 104, 1968
ad. No. 110, 1980
am. No. 81, 1982; No
rs. No. 110, 1580
am. No. 81, 1982; No
rep. No. 104, 1968
ad. No. 110, 1980

rs. No. 110, 1980

rep. No. 21, 1906

ad. No. 119, 1980
am. No. 81, 1982; No
rep. No. 21, 1906

ad. No. 110, 1980
am. No. 66, 1954; Na
rs. No. 110, 1980

ad. No. 111, 1860
am. No. 28, 1966; No
rep. No. 110, 1980

. 10, 1986

110, 1980

. 72, 1884; No. 10, 1986

. 72, 1984

. 72, 1984 -

. 28, 1966; No, 54, 1967; No. 104, 1968

. 54, 1967

am. No. 28, 1966; No. 54, 1967

rs. No. 110, 1980
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Provision affected

How affected

S8s.100-102 .........

Part VA (ss. 103-105)
$.103 ...l

$5.106,107 . ........
S108 ... ...,
S5 109,110 . ........
S 111 L

Heading to Div. 1 of
Part VI

S.112 L.

Heading to Div. 2 of
Part VI

rs. No. 110, 1980

rs. No. 111, 1860; No. 110, 1880

am. No. 157, 1881

am. No. 104, 1968
rs. No. 110, 1980

ad. No. 81, 1882

am. No. 72, 1984; No. 175, 1985; No. 111, 1990

ad. No. 175, 1985
am. No. 111, 1980

rs. No. 108, 1952
am. No. 28, 1974
rs. No. 110, 1980

am. No. 8%, 1982; No, 72, 1984

5. No. 110, 1980
am. No. 5, 1990

am. No. 104, 1868

rs. No. 110, 1980; No. 81, 1982
am. No. 111, 1990; No. 34, 1892

rs. No. 110, 1980
am. No. 81, 1982

ad, No. 5, 1580

am. No. 28, 1966; No. 54, 1967

rep. No. 110, 1980
ad. No. 5, 1990

rs. No. 54, 1959
am. No. 28, 1974
rep. No. 110, 1980
ad. No. 5, 1990
am. No. 34, 1992

rs. No. 54, 1959
rep. No, 110, 1980
ad. No. 5, 1990

rep. No. 110, 1980
rep. No. 48, 1963

rep. No. 110, 1980
rep. No. 108, 1952
ad. No. 111, 1990

rs. No. 36, 1910

am. No. 18, 1914; No. 7, 1934

rs. No. 56, 1951

am. No. 154, 1977; No. 81, 1982; No. 24, 1989; No. 34, 1992

ad. No. 36, 1910
am. No. 7, 1934
rep. No, 56, 1951

ad. No. 111, 1990
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Table of Amendments —continued

ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Pravision affected How affected
Div. 2 of Part VI ad. No. 111, 1890
{ss. 113, 114,
114A-114D)
S. 113 ... am. No. 28, 1966; Mo. 54, 1967; No. 64, 1981; No. 81, 1982
ra. No. 111, 1980
S 114 ... .. am. No. 12, 1923

rs. No. 54, 1959; No. 104, 1968
am. No. 107, 1975

rs. No. 154, 1977 i
am. No. 81, 1982; No. 149, 1986
s, No. 111, 1890

am. No. 34, 1992

S 114A . ....... PRI ad. No. 12, 1923
am. No. 28, 1966; No. 54, 1967, No. 28, 1974
rs. No. 154, 1977
am. No. 81, 1982; No. 39, 1985
rs. No. 111, 1890

S.114B ... vt ad. No. 111, 1990

S114C ... o i iin e ad. No. 111, 1930
am. Nos. 34 and 209, 1992

S.114D ... ...l - ad. No. 111, 1990
am. No, 209, 1992

S. 115 ... i am. No. 12, 1923; No. 108, 1952; Nao. 54, 1959; No. 28, 1966;
. No. 54, 1967

rep. No. 104, 1968

ad. No. 154, 1877

am. No. 64, 1981; No. 81, 1982
rs. No. 111, 1980

am. No. 34, 1992

S118 ... i am. No. 12, 1923; No. 28, 1966; No. 54, 1967; No. 64, 1881; No.
81, 1982
rs. No. 111, 1980
5. 17 e rs. No. 81, 1982
S.17A .. e ad. No. 111, 1990
am. No. 34, 1992 _
S 18 ... am. No. 12, 1923; Ne. 108, 1952; No. 2B, 1966; No. 54, 1967;
No. 64, 1981; Nos. 51 and 81, 1982
S 19 rs. No. 12, 1923

am. No. 48, 1983; No, 28, 1974; No. 154, 1977, No. 64, 1981;
MNa, 10, 1986; Na. 111, 1890
am. No, 34, 1992

S 119A ... .. ..., ad. No. 111, 1890

am. No. 34, 1992
Ss. 1198, 119C ......... ad, No. 111, 1980
51180 ..., ad. No. 111, 1990

am. No. 34, 1992
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ad. = added or inserted am. = amended rep. = repaaled rs. = repealed and substituted

Provision affected

How affected

8,122
Heading

to Div. 3 of

Part VI

Div, 3 of

Part VI

{ss. 122A-122E)

Ss. 122A-122E

Heading

Part VI

S8.123

S.125
Heading

to Div. 4 of

fo Div. 5 of

Part VI

S.126C
Heading

Part VIl (ss. 127-129)

 Part VI

Part VIi (ss. 127-130,
©130A) .

am. No. 12, 1923

rs. No. 54, 1959

am. No. 28, 196B; No. 54, 1967; No. 104, 1868; No. 28, 1974;
No. B4, 1981; No. 81, 1982; No. 111, 1930

rep. No. 111, 1960
am. No. 12, 1923;.Nop. 108, 1852
am. Np. 34, 1992

ad. No, 111, 1990

ad. No. 111, 1959
ad. No. 111, 1880

am. No. 12, 1923; No. 108, 1952; No. 48, 1983; No. 28, 1968;
No. 54, 1967; No. 64, 1981

am. No. 12, 1923; No. 28, 1966; No. 54, 1967; No. 64, 1981; No.
81, 1982

am. No. 28, 1966; No. 54, 1957; No. 64, 1981; No. 81, 1982
ad. No. 111, 1880

ad. No. 104, 1987

ad. No. 104, 1987
am. No. 111, 1880

ad. No. 111, 1990

am, No. 12, 1923
rep. No, 108, 1952
ad. No. 108, 1852

am. No. 12, 1923
rs. No. 108, 1952
am. No. 104, 1968; No, 28, 1974; No. 81, 1982; No. 111, 1950

am. No. 12, 1923
rs. No. 108, 1952

am. No. 12, 1923
rs. No. 108, 1952; No. 48, 1963; No. 104, 1968
am. No. 28, 1974; No. 64, 1981; No. 81, 1982

ad. No. 108, 1952
am. No. 48, 1863
rs. No. 104, 1968

ad. No. 108, 1952

am. No. 47, 1953; No. 54, 1959

rs. No. 104, 1968

am. No. 28, 1974; No. 64, 1981

ad. No. 48, 1963

rs. No. 104, 1568 i

am. Na. 28, 1974; No. 81, 1982; No. 149, 1986; No. 34, 1892
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ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Provision affected How affected
§130C ... ... ad. No. 104, 1968
am. Mo. 81, 1982; No. 111, 1980
8.130 ... rep. No. 45, 1934
S.131 ... e am, No. 12, 1923
rep. No. 29, 1965
SI131A ... ad. No. 7, 1934
am. Ne. 162, 1973; No. 64, 1981; No. 39, 1983
S 131AA ... ad. No. 37, 1980
S 131B ... ... e ad. No. 81, 1987
S.132 ... ts. No. 48, 1963

am. No, 28, 1974; No. 81, 1982 (as am. by No. 39, 1983); Nos.
34 and 209, 1992

S.1328 ... ..., ... ad. No. 104, 1968
S.132B ... ad. No. 28, 1974
am. No. 64, 1981; No. 81, 1982; No. 10, 1986; No a4, 1992
S8,132C, 132D ......... ad. No. 28, 1974
am. No. 10, 1986
S.132E ..... N ad. No. 28, 1974
rep. No. 61, 1981
S.133 i am. No. 107, 1975; No. 177, 1979; No. 15, 1980; No. 72, 1984
136 v am. No. 24, 1989
8. 137 . am. No, 54, 1847

rep. No. 12, 1971
ad. No. 24, 1989

S5.138,139 ............ rep. NO. 29, 1865
S.140 ... ... i am. No, 7, 1934
rep. No. 29, 1965
S181 . rep. No. 28, 1966
5.143 ... rep. No. 41, 1976
S.144 ... rep. No. 29, 1965
S.149 ... i, am. No. 12, 1923; No. 81, 1982; No. 113, 1990
S.15¢ ... .. am. Na. 104, 1968
S.151 ... ... oo rs. No. 29, 1965

am. No, 133, 1965

rs. No. 82, 1965 (as am. by No. 133, 1965)

am. No. 104, 1968; Nos. 28 and 120, 1974; No. 174, 1976; No.
171, 1980; No. 157, 1981; No. 81, 1982

rs. No. 115, 1982

am. No. 19, 1983; No. 175, 1985; Nos. 10 and 149, 1986

rs. No. 78, 1987

am. No. 24, 1889; No. 70, 1990

rep. No. 8, 1984
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rep. No. 54, 195%
ad. No. 157, 1981

am. No. 115, 1982; No. 78, 1987

rs. No. 23, 1889

‘ Provision affectad How affected
S151A ... ... ad. No. 22, 1925
r5. No. 7, 1934
am. No. 45, 1934; No. 85, 1938
ra. No. 29, 1865
am. No. 133, 1965
rs. No. 82, 1865 (as am. by No. 133, 1965)
am. No. 104, 1968; Nos. 28 and 120, 1974; No. 174, 1976; Nos.
81 and 157, 1981 ’
rs. No. 115, 1882
rep. No. 78, 1987
S.151B ........... ... ad. No. 85, 1836
am. No. 111, 1960
rep. No. 29, 1965
S.1852 ... e am. No. 56, 1950; No. 107, 1975; No. 15, 1880
Div. 1A of Part VIl ad. No. 8, 1954
{ss. 153A-153T)
S8 153A-153T ...... «... ad. No. 8, 1994
Div. 2 of Part VIl rep. No. 157, 1981
{ss. 154, 157)
Div. 2 of Part VIl ad. No. 157, 1931
{53, 154-161, rep. No. 23, 1989
161A-161D) )
Div. 2 of Part Vil ad. No, 23, 1589
{58. 154-161,
181A-181L)
SI183A ... ad. No, 56, 1950
rs. No. 29, 1965
am. No. 133, 19565
rep. No. 41, 1976
S154 ................ ra. No. 19, 1922
am. No. 54, 1947; No. 29, 1965; No. 120, 1974
ra. No. 41, 1976
am. No. 183, 1978
rs. No. 157, 1981
am. No. 2, 1984; No. 51, 1987
rs. No. 23, 1989
S155 ................ rs. No. 19, 1922
rep. No. 54, 1859
ad. No. 29, 1965
rep. No. 41, 1976
ad. No. 157, 1981
rg. No. 23, 1989
5158 ...........c0... rs. No, 19, 1922
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ad. = added or inserted am. = amended rep. = rapealed rs. = repsaled and substituied

Provision affected How affected

S.157 .. 5. No, 54, 1947
am. No. 28, 1974
rs. No. 157, 1981
am. No. 72, 1984
rs. No. 23, 1989

S.158 ...l rep. No. 41, 1976
ad. No. 157, 1981
am. No. 72, 1984; No. 51, 1987
rs. No. 23, 1989

5.158 ... ... ... am. No. 28, 1966; No. 54, 1967
rep. No. 41, 1876
ad. No. 157, 1981 v
am. No. 101, 1883; Nos. 51 and 76, 1987
rs. No. 23, 1989

S.160 ... am. No. 29, 1965
" rep. No. 41, 1976
ad. No. 157, 1981

rs. No. 23, 1989

S.161 ... e am. No. 133, 1965; Na. 216, 1973
rep. No. 41, 1976
ad. No. 157, 1981
am. No. 51, 1987
rs. No. 23, 1938

S.161A ... ... .. ad. No. 157, 1981
am. No. 72, 1984; Nos. 51 and 76, 1987
rs. No. 23, 1989 .
8161B ............... ad. No. 157, 1981
am, No. 10, 1986
rs. No. 23, 1989

S 161C ... ad. No. 157, 1881
rs. No. 23, 1989
S 161D ...l ad. No. 157, 1881

am. No. 51, 1987
rs. No. 23, 1989

Ss 161E-161L ... ....... ad. No. 23, 1989
Heading to Div. 3 of am. No. 108, 1982
Part VIIl
S.162 ... ... am. No. 7, 1934; No. 56, 1950

rs. No. 108, 1952
am. No. 28, 1974; No. 64, 1981; No. 39, 1965; No. 34, 1986
S182A ... ..., ad. No. 48, 1963
am. No, 14, 18968; No. 28, 1974; No. B4, 1981; No. 81, 1882; No.
39, 1985; No. 34, 1986

S.1628 ............... ad. No. 104, 1968
am. No. 28, 1974; No. 81, 1982; No. 23, 1589
8,163 ....... e am. No. 6, 1930; No. 7, 1934; No. 108, 1952; No. 47, 1953; No.
104, 1968
rs. No. 12, 1971

am. No. 165, 1984; No. 81, 1987; No. 34, 1992
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ad. = added or inserted am. = amended rep. = repezled rs. = repealed and substituted

Provision affected How affected

S 184 ... rep. Mo, 12, 1971
ad. No. 108, 1982
am. Nos. 39 and 101, 1983; No. 175, 1985; No. 81, 1987; No.
89, 1988; Nos. 24 and 78, 1989; No. 5, 19490; No. 34, 1992;
No. 209, 1992 (as am. by No. 8, 1994); No. 113, 1993
S 164A ..., ad. No. 45, 1949
rep. No. 12, 1971
ad. No. 40, 1985
rep. No. 175, 1985
ad. No. 81, 1987
am. No. 34, 1892

S.184AA ... ... ad. No. 81, 1987
am. No. 78, 1985; No. 34, 1992
5.184B ... ... ... ... ad. No. 56, 1950

am. No. 10, 1586

S165 ... ... ........ am. No. 104, 1968; Nos. 81 and 108, 1982; No. 78, 1989
S.165A . ....... ..., ad. No. 78, 1989
am. No. 113, 1993
8167 ... rs. No. 36, 1910
am. No. 12, 1923; No. 48, 1963; No. 28, 1974; No. 64, 1981; No.
) 78, 1989; Nos. 34 and 209, 1992
S.168 ................ rs. No. 108, 1952; No. 104, 1968
S.169 ................ rep. No. 12, 1923
S.170 ......... PR am. No. 108, 1952
rep. No. 54, 1959
Ss. 171174 . ... rep. No. 54, 1959
S 175 . am. No. 12, 1923; No. 108, 1952
rs. No. 81, 1982
am. No. 72, 1984
5176 ... i, am. No. 12, 1923; No. 28, 1966; No. 54, 1967: No. 64, 1981
rep. No, 81, 18982
S 177 . e am. No. 12, 1923
rep. No. 81, 1982
S5.178,179 ............ rep. No. 81, 1982
Div. 1 of Part X1 ad. No, 54, 1959
{s. 179A) rep. No. 110, 1980
Div. 1 of Part Xl (s. 180) ... ad. No. 110, 1980
S.179A ..., ad. No. 54, 1959
am. No. 28, 1974
rep. No. 110, 1280
S180 .......... ..., rs. No. 110, 1880
am. No. 81, 1982; No. 24, 1989
Heading to Div. 2 of -~ ad. No. 54, 1959
Part X1
Div. 2 of Part XI rep. No. 110, 1980

(ss. 180-183)
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ad. = added or insertad am. = amended rep. = repealsd rs. = repealed and substiuted

Pravision affected How affected
Div. 2 of Part X! ad. No. 110, 1980
(s5. 181-183, 183A)
S 180 ... am. No. 54, 1959
rep. No. 110, 1980
S 181 .- rs. No. 110, 1980
am. _No. 81, 1982; No. 10, 19886
Ss3.182,183,183A ....... rs. No. 110, 1980
am. No. 81, 1982
Div. 3 of Part XI ad. No. 54, 1959
(ss. 183A-183C) rep. No. 110, 1980
Div. 3 of Part XI ad. No. 110, 1980

{ss. 1838, 183C,
183CA-183CF)

S183A ... ...t ad. No. 54, 1959
arh. Np. 28, 1974
rep. No. 110, 1980

S183B ... e ad. No. 54, 1959
am. No. 216, 1973; No. 28, 1974
rs. No. 110, 1880
am. No. 81, 1982

S183C ............... ad. No. 54, 1959
am. No. 216, 1973
rs. No. 110, 1980

S 183CA ... . ... ad. No. 110, 1980
am. No. 81, 1982
S183CB .............- ad. No. 110, 1980
S183CC ...........-. ad. No. 110, 1980
~am. No. 81, 1982; No. 10, 1986; No. 210, 1992
Ss. 183CD,183CE ....... ad. No. 110, 1980
rs. No. 81, 1982
S.1B3CF ... ... ... ad. No. 110, 1980
am. No. 81, 1982
S.183CQ ...... ... ... ad. No. 110, 1980
) am. No. 81, 1982; No. 210, 1992
S.183CH .............. ad. Na. 110, 1980
S.183C) ... ... .0 ad. No. 110, 1980
am. No. 81, 1982; No. 10, 1986; No. 24, 1989
Ss. 183CK, 183CL ....... ad. No. 110, 1980
Ss. 183CM-183CP ....... ad. No, 110, 1980
am. No. 81, 1982
Div. 4 of Part X| ad. No. 110, 1980
{ss. 183CQ-183CU)
S5.183CQ ... ... ... ... ad. No. 110, 1980
am. No, 81, 1982; No. 10, 1986; No. 24, 1989
S.183CR .............. ad. No. 110, 1980

am. No. 72, 1984; No. 10, 1886; No. 24, 1989
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ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituied

Pravision affected How affected -
S.183C8 ... ... ..., ad. No. 110, 1980
am. No. 81, 19582; No. 72, 1984; No. 1D, 1986
S183CT .. ............ ad. No. 110, 1980
am. No. 81, 1982
S.183CU ......... ..., ad. No. 110, 1980
Heading to Div. 4 of rep. No. 110, 1980
Part XI
Heading to Div. 5 of ad. No. 119, 1980
Part XI
Div. 5 {formerly Div. 4} of ad. No. 54, 1959
PartXI ,
S. 183D ............... ad. No. 54, 1859

am. No. 216, 1973; No. 28, 1974
rs. No. 110, 1980
am. No. 10, 1986; No. 24, 1989

S.183DA . ............. ad. No. 119, 1980 )

am. Nos. 80 and 81, 1982; No. 10, 1986
S.1830B .............. ad, No. 110, 1980

am. No. 81, 1982
S.1B3DC ... .. e ad..No. 110, 1980

am. Mo. 81, 1982; No. 10, 1986
818300 .............. ad. No. 110, 1980

am. Nos. 80 and 81, 1982;-No. 10, 1986
S8.183E-183H .......... ad. No. 54, 195%

am. No. 110, 1980
S.183) ..., e ad. Ne. 54, 1959

am. No. 28, 1974; No. 110, 1980
S.183K ... ..., ad. No. 54, 1959

am. No. 110, 1980
S5.183L................ ad. N, 54, 1959

am. No. 64, 1981
S.183M .. ............. ad. No. 54, 1959

am. No. 28, 1974
rep. No. 110, 1980

S.183N .. ..., ad. No. 54, 1959

am. No. 110, 1980
S 18P ... .. ... ad. No. 54, 1959

am, No. 28, 1966; No. 110, 1980
S.183Q ............... ad. No. 54, 1959

am. No. 28, 1974
rs. No. 110, 1980
am. No. 81, 1882

S.183R . ..., ad. No. 54, 1959
am. No. 216, 1973; No. 110, 1980
S.1B3S . ... .......... ad. No. 54, 1959

am. No. 110, 1980; No. 10, 1986
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ad. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Provigion affected

How affected

Ss, 183T, 183U ..........

w
-
[1+]
=]

w
-
2]
[:-]

ad. No. 54, 1959
am. No. 110, 1980

am. No. 12, 1923; No. 108, 1952
rs. No. 64, 1981 {as am. by No. 51, 1982)
am. No. 81, 1982

am. No. 12, 1823; No. 7, 1934; No. 108, 1952; No. 28, 1966; No.
54, 1967
rs. No. 64, 1981 (as am. by No. 51, 1982)

am. No, 12, 1923; No. 64, 1981
rs. No, 51, 1982
am. No. 104, 1987; No. 24, 1989; No. 111, 1850

am. No. 12, 1923; No. 28, 1966; No. 54, 1967; No. 64, 1981;
Nos. 51 and 81, 1982

am. No. 12, 1923; No. 64, 1981; No. 51, 1982
am. No. 110, 1980

am. Na. 12, 1923; No. 28, 1966; No. 54, 1967; No. 64, 1981;
Nos. 51 and 81, 1982

am. No. 12, 1923; No. 108, 1952; No. 28, 1966; No. 54, 1967;
No. 64, 1981; No. 81, 1982

am. No. 64, 1981

am. No. 36, 1910; No. 12, 1923
rs. No. 110, 1980 .
am. No. 51, 1982; No. 104, 1987; No. 79, 1990

am. No. 36, 1910; No. 61, 1981; No. 175, 1985
rep. No. 79, 1990

ad. No. 64, 1981
am. No. 34, 1992

am. No. 2B, 1966; No. 54, 1967; No. 64, 1981; No. 81, 1982
rs. No. 209, 1992

ad. No. 111, 1960
am. No. 2B, 1966; No. 54, 1867; No. 64, 1981; No. 81, 1982

am. No. 14, 1968; No. 216, 1973; No. 19, 1979

am. No. 36, 1310; No. 66, 1954; No. 37, 1957
rs. No. 48, 1963
am. No. 14, 1968; No. 28, 1974 *

am. No. 12, 1923

am. No. 28, 1966; No. 54, 1967; No. 64, 1981; No. 81, 1982
am. No. 12, 1923

rs. No. 64, 1981

ad. No. 34, 1986

rs. No. 110, 19580; No. 64, 1681

am. No. 34, 1986

am. No. 12, 1923; No. 48, 1963; No. 14, 1968
rs. No. 64, 1981
am, No, 81, 1982
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ad. = added orinserted am. = amended rep. = repealed rs. = repealed and substituted

Provision affected How affected
G206 ... am. No. 12, 1923; No. 14, 1968
rs. No. 64, 1981
am. No. 81, 1882
8.207 ... e am. No. 110, 1980; No. 64, 1981
rs. No. 84, 1981
5208 ..... ... ... am. No. 12, 1923
rs. No. 64, 1981
am. No. 81, 1982
S.20BA ............... ad. No. 64, 1981
am. No. 157, 1981; No. 81, 1882
S8, 2088, 208C ......... " ad. No. 64, 1981
5.208D ............... ad. No. 64, 18381
am. No. 120, 1991; No. 164, 1992
S.208D0A . .........00n. ad. No. 120, 1991
am. No. 81, 1882; No, 164, 1992
S.208E ............... ad. No. 64, 1981
8.209 ........ i, rs. No. 110, 1880

am. No. 81, 1982; No. 24, 1989; No. 111, 1990

S210 ... rs. No. 36, 1910 -
am. No. 54, 1959; No. 28, 1966; No. 54, 1967; No. 92, 1979; No.
64, 1981; No. 81, 1982
5211 ... i rap. No. 54, 1959
S.214 ... ... ..., am. No. 12, 1923; No. 56, 1950; No. 48, 1963; No. 28, 1966; No.
54, 1967; No. 14, 1968; No. 28, 1574; No, 64, 1981
S.214AA ... . ad. Np. 23, 1989
_am. No. 5, 1990; No. 34, 1992; Nc. 8, 1994
S.214AB .. ..., ad. No. 23, 1989
am. No. 5, 1930; No. 8§, 1994
S 214AC .. ... .. ad. No. 23, 1989
S.214A .. ... ..., ad. No. 108, 1982
am. No. 39, 1983; No. 2, 1984, No. 5, 1890; No. 34, 1992
$.214B ... i ad. No. 2, 1984
am. No. 5, 1990
§.216 ......... .. ... am. No. 64, 1981
rep. No. 81, 1982
Div. 1A of Part Xl ad. No. 92, 1979
(ss. 219A-219K)
S.219A ... ... e ad. No. 92, 1979
am. No. 180, 1979; No. 66, 1988; No. 11, 1990
S.2188A . ... ....... ... ad. No. 11, 1990
S.218AB .............. ad. No. 11, 19390
rep. No. 82, 1991
S.218B ... ........... ad. No, 92, 1979

am. Nos. 118 and 180, 1979; Nos. 66 and 121, 1988; No. 11,
1950
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ag. = added or inserted am. = amended rep. = repealed rs. = repealed and substituted

Provision affected How affected
S.218C ... ... ad. No. 92, 1979
am. No. 81, 1982
S.219D ..., ad. No. 92, 1979
am. No. 180, 1979
rs. No. 68, 1988
S.219E ... i iiiaaan agd. No. 92, 1979
am. No. 180, 1979; No. 68, 1988
S2MIF .......... ... ad. No. 92, 1979
am. Nos. 116 and 180, 1979; No. 66, 1988; No. 11, 1980
S$.219G ............... ad. No. 92, 1979
am. No. 180, 19879; No. 81, 1082; No. 66, 1988; No. 11, 1990
S.219H ......ciiiiinnn ad. No. 92, 1979
am. No. 180, 1979; No. 66, 1988
S5.218) .. ..o e ad. No. 82, 1979
rep. No. 180, 1979
S219K ... .. ad. No. 92, 1979
am. No. 180, 1979; No. §6, 1988 (as am. by No. 120, 1986)
Div. 1B of Part XII ad. No. 79, 1990

(ss. 219L-219Z,
219ZA-2192))

Ss.219L-219Q . ......... ad. No. 79, 1990
S 28R .. ... ... e ad. No. 79, 18990
am. No. 34, 1992
S.219RA . ............. ad. No. 82, 1991
Ss. 2195-2192, ad. No. 79, 1930
219ZA-2192)
Div. 1C of Part XlI ad. No. 79, 1580
{s8. 219ZK, 218ZL})
S.219ZK ... i ad. No. 79, 1890
S.2192L .......... v . ad. No. 79, 1890
rs. No. B2, 1991 ,
8220 ......hhninnnn . am. No. 12, 1823
S.221 ... e am. No. 216, 1973; No. 19, 1979
8.225 . ....iinnaaa am. No. 64, 1981
B8.226 ....vvnaiaaians am. No. 7, 1934; No. 42, 1860; No. 48, 1863; No. 28, 1974; No.
64, 1981
8.227 ..t am. No, 216, 1973; No. 18, 1879
S.228 . ... e am. No. 38, 1910
rs. No. 12, 1923

am. No. 7, 1934; No. 108, 1952; No. 28, 1968; No. 54, 1857; No.
218, 1973; No. 64, 1881; No. 51, 1982; No. 24, 1588

S.228A ........ihnhins ad. No. 51, 1982
am. No. 104, 1987

§.2288 ........ 000 -n ad. No. 104, 1987
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ad. = added cor inserted "am. = amended rep. = repealed ‘rs. = repealed and substituted

Pravision affected

How affected

am. No. 21, 1906; No. 12, 1923; No. 7, 1934; No. 56, 1850; No.
108, 1952; No. 104, 1968; No. 216, 1973; No. 110, 1930; Nc.
64, 1981; No. 34, 1986; No. 24, 1989; Nos. 5, 6 and 111,
1980

ad. No. 154, 1977

am. No. 92, 1979; No. 110, 1980; No. 64, 1981

am. No. 92, 1979

rs. No. 7, 1934

am. No. 54, 1967, No. 134, 1971; No. 28, 1974; No. B4, 1981,
No. 81, 1982

am. No, 7, 1934; No, 64, 1981

ad. No. 7, 1934

am. No. 54, 1959; No. 48, 1963; No. 28, 1966; No. 54, 1967; No.
B4, 1981

rs. No. 36, 1910

am. No. 12, 1923; No. 108, 1952; No. 48, 1963; No. 28, 1966;
No. 54, 1967; No. 134, 1971; Nos. 64 and 152, 1981; Nos. 48
and 81, 1982

ad. No. 152, 1981
rep. No. 48, 1982

ad. No. 38, 1910

am. No. 12, 1923; No. 28, 1965; No. 54, 1967; No. 134, 1971;
Mo. 28, 1974; No. 64, 1981; No, 81, 1982

ad. No. 81, 1982

ad. No. 36, 1910

am. No. 12, 1923; No. 54, 18967; No. 134, 1971; No. 28, 1974,
No. 892, 1979; No. 64, 1981; No. 149, 1986; No. 111, 1980

ad. No. 24, 198%

am. No. 111, 1990

am. No. 12, 1923; No. 28, 1966; No. 54, 1967; No. 154, 1577;
No. 64, 1981; No. 81, 1982; No. 24, 1989; No. 111, 1990; No.
34, 1992 :

ad. No. 110, 1980

am. No. 40, 1885

ad. No. 108, 1952

am. No. 37, 1957; No, 28, 1966; No. 54, 1967; Npo. 110, 1980;
No. 64, 1981; No. 81, 1982; No. 40, 1985

ad. No. 40, 1985

ad. No. 111, 1990
am. Nas. 34 and 209, 1992

rep. No. 48, 1963

ad. No. 54, 1967

am, No. 134, 1971; No. 28, 1974

rs. No. 154, 1977

am, No, 92, 1979; No. 81, 1982; No. 165, 1984; No. 111, 1930

am. No. 28, 1965; No. 54, 1967; No. 61, 1981
rep. No. 81, 1982
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ad. = added or inserted am. = amended rep. = repealed rs. = rapealed and substituted

Provision affected How affected

240 ..., am. No. 84, 1881
rap. Mo, 81, 1982
ad. No. 23, 1989 .
am. No. 111, 1980; No. 8, 1994

Ss.240A,240B ......... ad. No. 34, 1992

S.241 ... i rep. No. 81, 1982
ad. No. 111, 1990
am. No. 34, 1992

S.242 ... ... ... am. No. 64, 1981
rep. No. 81, 1982
S.243 .. ... am. No, 133, 1965; No. 28, 1974 -
rep. No. 81, 1982
Div. 3 of Part XIH ad. No. 92, 1979
(s5. 243A-2435)
S.243A ... ... ... ad. No. 92, 1979

am. No. 180, 1979; No. 13, 1980; No. 84, 1881; No. 80, 1982;
No. 108, 1989; No. 120, 1991

S.243AB .............. ad. No. 108, 1989
S.243B .. ...t ad. No. 92, 1979
am. No. 64, 1981; No. 108, 1989
$.243C ... ...t ad. No. 92, 1979
am. No. 180, 1978; No. 108, 1989; No. 28, 1991
S.243CA . ... ad. No. 108, 1989
5.2430 .. ... iee ad. No. 92, 1979
$,243E ..., ad. No. 92, 1979

am. No. 180, 1979; No. 13, 1980; No. B4, 1981; No. 81, 1982;
No. 108, 1989; No. 123, 1991

S.243F ... .. .. ..., ad. No. 92, 1879 i
am. No. 13, 1980; No. 64, 1981; No. 81, 1982, No. 120, 1988;
No. 108, 1989; No. 123, 1991
8.243G ............... ad. No. 92, 1979
am. No. 13, 1980; No. 64, 1981
rs. No. 108, 1389
am. No. 120, 1991; No, 164, 1992

Ss.243H,243) .......... ad. No. 92, 1978
am. No. 13, 1980; No. 108, 1989
S. 243K ... ...l ad. No. 92, 1979

am. No. 13, 1980
rs. No. 108, 1989

S.243L ... ... .. ... ad. No. 92, 1979
am. No. 13, 1980; No. 64, 1981; No. 108, 1989
S.243M ... ... ... .. ad. No. 92, 1979 N

rs. No. 13, 1880 -
am. No. 108, 1989; No. 120, 1991

S.243N ............... ad. No. 82, 1979
am. No. 13, 1880; No. 108, 1989

Ss. 243NA, 243NB . ., . ... ad. No. 141, 1987
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Provision affected

How affected

8.243P, 243Q .........

Ss5.243R, 2438 .........

Div. 4 of Part Xill
(ss. 243T-243V)

S. 243T

wn
]
iy
h

WO OOnnnn
(3%
(4]
(=]
>

w
s
h
[ <]

S. 260
S. 263

§.264 .

Heading to Part XV ... _, ..

Part XV (ss. 265-268,
268A, 269)

Part XV (ss. 265-269,

269A)

ad. No. 82, 1979
am. No. 13, 1980
rs. No. 108, 1989

ad. No. 92, 1979
ad. No. 24, 1989

ad. No. 24, 1989
am. No. 34, 1992

ad. No. 24, 1989
am. No. 5, 1990

ad. No. 24, 1989
am. No. 34, 1992

am. No. 108, 1952; No. 92, 1979

am. No. 28, 1966; No. 218, 1973; No. 19, 1979; No. 64, 1981

ra. No. 81, 1982

am. No. 24, 1989; No. 5, 1930

ad. No. 36, 1910
am. No, 149, 1986
rep. No. 24, 1989

am. No. 28, 1966; No. 218, 1973; No. 19, 1979; No. 64, 1981

rep. No. 81, 1982

am. No. 218, 1973; No. 19, 197%; No. 81, 1882
am. No. t2, 1923; No. 19, 1979

am. No. 64, 1981
am. No. 81, 1982
ad. No. 36, 1910
am. No. 81, 1982
am. No. 10, 1986
r5. No. 12, 1923

am. No. 14, 1988

rep. No. 81, 1982
ad. Na. 40, 1885

rep. No, 37, 1957

ad. No: 7, 1934
rep. No. 37, 1957

rep. No. 37, 1957
rs. No. 48, 1463

am. No. 216, 1973; No. 28, 1974
am. No. 64, 198%; No. 81, 1882; No. 10, 1986

rs. No. 40, 1985
rep. No. 110, 1980

ad. No. 45, 1981
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ad. = added or insorted am. = amended rep. = repealed rs. = repealed and substiluted

Pravision affected How affected
B.2685 ......inniiranan am. No. 36, 1910
rop. No. 110, 1980
ad. No. 45, 1981
am. No. 19, 1983; No. 40, 1985
8.268 ......cii0iiiann rep. No. 110, 1980
ad. No. 45, 1981
am. No. 157, 1981; No. 40, 1985
8.267 ... rep. No. 110, 1980
ad. No. 45, 1981
. am. No. 76, 1987; No. 24, 1989
S5.268 ........c0cnann am. No. 28, 1866; No. 54, 1967
rep. No. 110, 1980
ad. No. 45, 1981
am. Nos. 39 and 40, 1985
S.268BA ............... ad. No. 48, 1963
am. No. 28, 19656
rep. No. 110, 1980
§.2689 ........... .00 rep..No. 110, 1980,
ad. No. 45, 1981
am. No. 39, 1985
S 289A .............. . ad. No. 45, 1981
Part XVA ad. No. 19, 1983
{ss. 269B-2695) rep. No. 89, 1992
Part XVA ad. No. B9, 1992
(5. 269B-269S,
2695A-2695L)
5.269B ............... ad. No. 19, 1983
am. No. 38, 1985; No. 34, 1986; No. 78, 1987
re. No. 89, 1992
8.2688C ... ... .. ..... ad. No. 19, 1983
am. No. 39, 1985; No. 34, 1938
ra. No. 89, 1992
S.2890 ............... ad. No. 19, 1983
am. No. 39, 1985; No. 76, 1987
rs. No. 89, 1992
8.269E ............... ad. No. 19, 1983
am. No. 39, 1985; No. 34, 1986; No. 5, 1980
rs. No. 89, 1992
Ss. 269F, 269G .......... ad. No. 19, 1983
"~ am. No. 39, 1985
rs. No. 89, 1992
S.269H ............... ad. No. 39, 1985
rs. No. 89, 1992
8.26%...... .. et ad. No. 19, 1983

am. No. 39, 1985; No. 148, 1986
rs. No. 89, 1992
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ad. = added or ingerted am. = amended rep. = repaaled rs. = repealed and substituted

Provision affected How affacted
Sa. 269K, 268L .......... ad. No. 19, 1983
am. No. 39, 1985
ra. No. 89, 1992
S.260M .. ......... .... ad. No, 19, 1983
rs. No. B9, 1992
S.269N ......... . . &d. No. 19, 1983 ’
am. No. 39, 1885; No. 5, 1990
rs. No. 89, 1992
S.269P ............... ad. No. 19, 1883
am. Nos. 38 and 40, 1985; No. 10, 1988; No. 5, 1690
rs. No. 89, 1992 :
52600 ............... ad. No. 19, 1983
3. No. 89, 1592
S.2685R ............ ... ad. No. 19, 1583
am. No. 39, 1985
ra. No. 84, 1992
5.2695 ............... ad. No. 19, 1983
am, No. 33, 1985; No. 95, 1938
rs. No, 89, 1992
Ss. 2698A, 266SB ....... ad. No. 89, 1992
8.2695C .............. ad. No. 89, 1992
am. No. 8, 1994
Ss3. 269SD-2695F .. ... ... ad. No. 89, 1982
S8, 2695G, 2695H ....... ed. No. 89, 1992
am. No. 8, 1994
Ss 2595)-2608L ........ ad. No. 89, 1892
Part XvB ad. No. 2, 1984

{ss. 269T-269V)

Heading t© Div. 1 of
Part XVB

S.269T ........

Ss. 269TAE-269TAG .....

S. 269TAH ......

S 269TAJ ......
$.269TA .......

Heading to Div. 2 of
Pant XvB

ed, No. 174, 1689

ad. No. 2, 1884
ra. No. 78, 1988

am. No. 174, 1989; Nos. 5 and 111, 1880; No. 82, 1991; No. 89,

1992; No. 207, 1992 (as am. hyNo 8, 1954)

ad. No. 70, 1930
ad. No. 174, 1989
ad. No. 207, 1892

ad. No. 174, 1988
rep. No. 207, 1992

ad. No. 174, 1989

ad. No. 174, 1888
am. No. 207, 1992

ad. No. 174, 1989
ad. No. 76, 1988
ad. No. 174, 1989
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ad. = added or inserted am. = amended rep. = rapealed m. = repealed and substiuted

Provision affected How affected
§269TB ............-. ad,. No. 76, 1988
am. No. 89, 1992
5.289TC .............. ad. No. 76, 1988
am. No. 174, 1989; Nos. 89 and 207, 1992
S2688TD .............. ad. No. 78, 1988
am. No. 207, 1892
S269TE .............. ad. No. 76, 1988
am. No. 82, 1991; Nos. 89 and 207, 1992
S 269TF .............. ad. No. 78, 1988
Heading to Div. 3 of ad. No. 174, 1989
Part XvB
S.269TG .............. ad. No. 174, 1989
am. Nos. 89 and 207, 1992
S.269TH ... .......... ad. No. 174, 1989
am. No. 207, 1992
S.269TJ.........cnvnn. ad. No. 174, 1989
am. Nos. 88 and 207, 1992
S.260TJA ... ......... .. ad. No. 89, 1992
5. 269TK .............. ad. No. 174, 1589
am. No. 207, 1892 .
5.269TL .............. ad. No. 174, 1589
S.260TM . ............ ad. No. 174, 1589
am. Mo. 82, 1991; Nos. 89 and 207, 1992
S.269TN .............. ad. No. 174, 1989
: am. No. 207, 1982
S.269TP ........000v.: ad. No. 174, 1989
S.289U ..., ad. No. 2, 1984
am. No. 39, 1985; No. 76, 1988; No. 174, 1989
Div. 4 of Part XvB ad. No. 207, 18992
{as. 269V-269Y)
5.269V ... . e ad. No. 2, 1984

rep. No. 76, 1988
ad. No. 207, 1992

Ss. 269W-269Y ......... ad. No. 207, 1992
Div. 5 of Part XVB ad. No. 207, 1892
(ss. 269Z,
269ZA-269Z0D)
Ss. 2692, ad. No. 207, 1982

2697A-2692D
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ad. = added or inserted am. = amended rep. = repsaled rs. = repealed and substited

Provision affected How affected
Headingto Part XV ... .... am. No. 108, 1952 _
8.270 ...t am. No. 36, 1910; No. 12, 1923; No. 28, 1966; No. 54, 1967;
- Nos. 64 and 152, 1981; Nos. 48 and 81, 1982; No. 175, 1985;
No. 24, 1989
8.271 i rep. No. 12, 1923
ad. No, 108, 1952
rs. No. 47, 1953
am. No. 29, 1965; No. 39, 1985
85.272,273 . ...t rep. No. 9, 1810
ad. No. 47, 1953
am. No, 29, 1965; No. 39, 1985
S.273A ... ... e ad. No. 47, 1953
am. No. 39, 1985
85 273B-273D .......... ad. No. 47, 1953
S.273E . ....... e ad. No. 47, 1853
rep. No. 29, 1965
S.273BEA . ............. ad. No. 42, 1960
am. No. 48, 1963; No. 28, 1974; No. 64, 1981
S8.273F . ... ... ad. No. 47, 1953 o
am. No. 29, 1965; No. 39, 1983; No. 76, 1987; No. 8, 1994
8.273G ... .iien... ad, No. 92, 1979
S.273GAA . ............ ad. No, 72, 1984
~am. No. 34, 1992
S.273GA ... . ... ad. No. 110, 1980

am. No. 157, 1981; Nos. 81 and 108, 1982; No. 19, 1883; No.
72, 1984; Nos..39 and 175, 1985; No. 10, 1986; Nos. 81 and
104, 1987, Nos. 23, 24 and 78, 1989; No. 111, 1990; Nos. 34,
88 and 209, 1992

S.273L .. ... e ad. No. 8, 1994

8.274 ... ... am. No. 12, 1923; No. 56, 1950; No. 14, 1968; No. 10, 198E;
Nos. 5 and 111, 1990

8.275 ... ... .. am. No. 12, 1923; No. 56, 1950; No. 110, 1980; Nos. 5 and 111,
1980

S.275A . ... ... ad. No, 48, 1963

am. No. 28, 1966; No. 14, 1968; No. 28, 1974; No. 64, 1981; No.

81, 1982

$.276 ............ . ... am. No. 81, 1982

8. 277 ... e am. No. 12, 1923; No. 36, 1978; No. 81, 1982

5.277A .o ad. No. 51, 1982 )

8.278 ... ad. No. 7, 1924

rep. No. 80, 1950
ad. No. 104, 1968
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ad. = added or inserted am. = amended rep. = repsaled rs. = repealed and substituted

Provision affected

How affected ¢

Schedula | . .
Schedula ll .
Schedule il .
Scheduls IV

Schedula V .

Schedule VI

Schedule VI

Schedule VI

am. No. 28, 1974; No. 154, 1977

rep. No. 12, 1923

am. No. 14, 1968; No. 28, 1974; No. 154, 1977; No. 110, 1980

am. No. 12, 1923; No. 66, 1954; No. 37, 1957; No. 48, 1963; No.
28, 1974; No. 154, 1977; No. 110, 1980

ad. No. 12, 1923

am. No. 56, 1950; No. 48, 1963; No. 28, 1974; No. 154, 1977

. ad. No. 134, 1971

rs. No. 154, 1977; No. 111, 1990
ad. No. 41, 1976

rep. No. 157, 1981

ad. No. 8, 1954

ad. No. 92, 1979

rep. No. 111, 1880

2. Section 4 is amended by section § and the Schedule only of the Crimes {Search Warranits and
Powers of Arrast) Amendment Act 1984. The provision of the Schadulg applicable to section 4
provides as follows:
Sectlon 4 {definition of “external search”):

Insert “or in the possession of" after "wom by".

Section 2 of the Crimes (Search Warrants and Powers of Arrest) Amendment Act 1994
provides as follows:

*2. {1) This Act commences on a day 1o be fixed by Proclamation.

“{2) If this Act does not commence under subsection (1) within the period of 6 months
beginning an the day on which it receives the Royal Assent, it commences on the first day after
the and of that period.” :

As at 1 August 1994 no date had bean fixed and the amendment is not incorporated in this

reprint.
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To: MrFred Travers
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Fax: 250 5900
From: Sharon Nyakuengama
Company: Parliamentary Services Section,
Legal Services Branch
Phone: 06 2756752
Fax: 06 2756784
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Message:

Re: Customs Act 1901 Reprint 11

Fred,

Further to our {slephone convearsation this afternoon, | bring to your attention what appears to
be a lranscription error in the incorporation of a 1882 amendment 1o the Customs Act in the

Current Reprint.

Paragraph 245({1){d) of the Act allows Cusloms prosecutions (o be brought:

*in @ County Court of District of a State; or"

Act No. 81 of 1982 repealed and substituted section 245 which included paragraph 245(1)(d)

in the following lerms:

“in @ Courly Court or District Court of a State; 0!':'

If possible, it woukd be appreciated if this could be ractified in the upcoming repsni.

Regards

Sharon
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(B} where that date is not known to the Court—the
date on which prosecution for the offence was

instituted,
a penaity not exceeding 5 times the amount of that duty

and not less than 2 times that amount: or 5
(i1) where the Court cannot determine the amount of that
duty, a penalty not exceeding $50,000;
(b) in the case of an offence against paragraph (1) (b), by a
penalty not exceeding 5 times the amount of drawback, refund,
rebate or remission that was obtained by the commission of the 10
offence and not less than 2 times that amount;
(c) in the case of an offence against paragraph (1) (d), (e) or (),
by a penalty not exceeding $5,000; or
(d) in the case of an offence against paragraph (1) (g) or (h),bya
penaity not exceeding $1,000.", 15
Offences not specifically provided for
59. Section 238 of the Principal Act is repealed.
Repeal
60. Sections 240 to 243 (inclusive) of the Principal Act are repealed.
61. Sections 245 and 246 of the Principal Act are repealed and the 20
foliowing section is substituted:
Institution of prosecutions

*“245. (1) Customs prosecutions may be instituted in the name of the
Comptroiler by action, information or other appropriate proceeding—

{(a) inthe Supreme Court of a State; 25

{b) inthe Supreme Court of the Australian Capital Territory;

{¢) 1nthe Supreme Court of the Northern Territory;

(d) inaCounty Court or District Court of a State; 0

{e) in a Local Court, being a Local Court of full jurisdiction, of Soath

Australia or of the Northern Territory., 30

“(2) Where a Customs prosecution for a pecuniary penalty that, but for
this section, would exceed $20,000 is instituted in a Court referred to in
paragraph (1) (d) or (e}, the amount of that penalty that exceeds $20,000 shal}
be taken to have been abandoned.

“(3) Customs prosecutions may be instituted in the name of a Collector by 33
action, information or other appropriate proceeding in a court of summary
jurisdiction of a State, of the Australian Capital Territory or of the Northern
Territory. '

“(4) Where a Customs prosecution for a pecuniary penalty that, but for

40

this sub-section, would exceed $5,000 is instituted in a court referred to in
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NoAE 1989 11

such a decision will result in a lesser amount of duty being payable in
respect of imported goods than the amount demanded by a Collector, or in
no duty being payable in respect of those goods, the Comptroiler shall remit
any penalty paid under section 2437 in respect of those goods to the extent
necessary to give effect to that decision of the Tribunal or Court.

Section 243T pot to apply in certain cases

“243v. (1) Where the owner of goods or the agent of the owner is
uncertain whether particular information included in a statement made in
respect of those goods might be regarded as false or misleading in a material
particular, that owner or agent may, by writing included in the statement.
nominate that information as information of which the owner or agent is
uncertain and set out the reasons for that uncertainty, and, where the owner
or agent does so, no penalty shall be imposed under section 2437 in relation
to that information.

“(2) Where the owner of goods or the agent of the owner is uncertain
whether, by reason of the omission of particular information from a statement
made in respect of those goods, that statement might be regarded as
misleading in a material particular, that owner or agent may, by writing
included in the statement, specify the information that has been omitted
and set out the reasons for uncertainty concerning the effect of its omission.
and, where the owner or agent does so, no penalty shall be imposed under
section 243T in relation to that omission.™.

Institution of prosecutions
25. (1) Section 245 of the Principal Act is amended:
(a) by inserting in subsection (1) "by the Comptroller™ after “instituted™;
(b) by omitting from paragraph (1} (d) “or™;

(¢) by adding at the end of subsection (1) the following word and
paragraph;

“- or (f) in a court of summary jurisdiction of a State, of the

Australian Capital Territory or of the Northern

Territory™,
(d) by omitting subsection (3}:
(e) by omitting from subsection (4) “subsection (3)" and substituting
“paragraph (1) ().

(2) Where. before the commencement of this section and section 26. a
prosecution has been instituted under section 243 of the Principal Act by a
person in the name of the Comptroller-General of Customs or of a Collector
of Customs, that person may continue that prosecution after the

commencement as if the amendments made by subsection (1) and the repeal
effected by section 26 had not been made or effected.

Repeal of section 2454
26. Section 245 of the Principal Act is repealed.
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