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An Act relating to copyright and the protection of
certain performances, and for other purposes |

Part —Preliminary

1 Short title [see Note 1]

This Act may be cited as the Copyrighf Act 1968,

2 Commencement [see Note 1

This Act shall come into operatlon ona datc to be fixed by
-..Proclamation. __

4 Extension to extemal 'Ter'rito’ries'

Thrs Act extends to every extcmal Temtory

5 Exclusmn of Impenal Copyrlght Act, 1911

(1) This Act opera:es to the exclusxon of the Copynght Act, 1911.

(2) For the purposes of section & of the Acrs Interpreraaon Act
1901-1966, the Copyright Act, 1911 shall be deemed to be an Act
* * passed by the Parliament of the Commonwealth and to be repealed
" by this Act, and the enactment of Part XI shall not be taken to
affect the operation of section 8 of the Acts Interpretation Act
1901-1966 as it operates by virtue of this subsection in relatlon to
matters to which that Part does not apply.

6 Repeai of COpyright Aets

' The followmg Acts are repealed

Copynght Act 1912,
- Copyright Act 1933,
Copyright Act 1935;
Copyright Act 1963.
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Part I Preliminary

Section 7

7 Act to bind the Crown

" Subject to Part VI, this Act binds the Crown but nothing in this
Act renders the Crown liable to be prosecuted for an offence.

‘8 Copyright not to subsist except by virtue of this Act

Subject to section 8A, copyright does not subsist otherwise than by
virtue of this Act.

8A Prerogative rights of the Crown in the nature of copyright

(1) Subjectto subsechon (2), this Act does not affect any prerogatwe
right or pnv;lcgc of the Crown.

(2) Where a right or privilege of the Crown by way of copyright
subsists in a work or published edition of a work, a person does not
infringe that right or privilege by doing, or authorizing the doing
of, an act in relation to the work or edition without the licence of
the Crown if, assuming that that right or privilege of the Crown did
not subsist in the work or edition, but copyright subsisted under.
this Act in the work or edition and was owned by a person other

_than the Crown, the person would not infringe the copyright of that
owner int the work or edition by doing, or by authonzmg the doing
-of, that act-without the licence of the owner.

(3) Nothing in subsqct_ibn_"(Z) shall be taken to limit the duration of the
right or privilege of the Crown by way of copyright in a work or
published edition of a work.

9 Operatidn of other laws

(1) This Act does not affect the night of, or of a person deriving title
directly or indirectly from, the Commonwealth or a State to sell,
use or otherwise deal with articles that have been, or are, forfeited
under a law of the Commonwealth or of the State.

(3) This Act does not affect the operation of the law relating to
breaches of trust or confidence.
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Preliminary Part1

Section 9A
9A Application of the Criminal Code

Chapter 2 of the Criminal Code applies to all offences against this
Act. : '

Note: .  Chapter 2 of the Criminal Code sets out the gcneral pnncnples of
criminal responsibility. :
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Part 11 Interpretation

Section 10

Part II—Interpretation -

10 Interpretation

(1) In this Act, unless the contrary intention appears:

accessory, in relation to an article, means one or more of the
following:
(2) a label affixed to dxsplayed on, incorporated into the surface
" of, or accompanying, the article;

{b) the packaging or container in whxch the article is packaged or
contained,

(c) a label affixed to, displayed on, incorporated into the surface
of, or accompanying, the packaging or container in which the
article is packaged or contained;

(d) a written instruction, warranty or other informnation provided
‘with the article;

(e) a record embodying an instructional sound recording, or a
copy of an instructional cinematograph film, provided with
the article;

but does not include any label, packaging or container on which the
olympic symbot (within the meaning of the Olymp:c Insignia
Protection Act 1987} is reproduced.

Note: See also section 10AD for an expanded meaning of accessory in
relation to certain imported articles.

adaptation means:

(a) in relation to a literary work in a non-dramatic form a version
of the work (whether in its original language or in a different
language) in a dramatic form;

{b) in relation to a literary work in a dramatic form a version of
the work (whether in its original language or in a different
language) in a non-dramatic form; :

(ba) in relation to a literary work being a computer program-—a
~ version of the work (whether or not in the language, code or
notation in which the work was originally expressed) not
being a reproduction of the work;
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(c) in relation to a literary work (whether i a non-dramatic form
-Or in a dramatic form):
" (i) a translation of the work or
(i1} a version of the work in which a story or action is
. conveyed solely or principally by means of pictures; and
(d} in relation to 2 musical work—an arrangement or '
transcription of the work

approved label means a label approved under
(a) Part 2 of the Agvet Code of a State or of the Northern
Territory; or

(b) Part 2 of the Agvet Code of the part1c:1pat1ng Territories
within the meaning of the dgricultural and Veterinary
Chemicals Act 1 994

archwes means:
(a) archival material in the custody of:
(i} the Australian Archives;

' (ii) the Archives Office of New South Wales established by
the Archives 4ct 1960 of the State of New South Wales;

(i} the Public Record Office established by the Public
Records Act 1973 of the State of Victoria; or

(iv) the Archives Office of Tasmania established by the
Archives Act 1965 of the State of Tasmania; or

(b) a collection of documents or other material to which this
paragraph applies by virtue of subsection (4)

artistic work means: :
{a) a painting, sculpture, drawing, engravmg or photograph
whether the work is of artistic quality or not;
(b) a building or a model of a building, whether the building or
model is of artistic quality or not; or
(¢) awork of artistic craftsmanship whether or not mentioned in
paragraph (a) or (b); :
but does not include a circuit Jayout within the meaning of the
Circuit Layouts Act 1989. :

Australia includes the external Temitories.
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Australian protected person means a person who, by virtue of
regulations in force under the Nationality and Citizenship Act
1948-1967, is, for the purposes of that Act, under the protection of

_ the Australian Government.

author, in relation to a photograph, means the person who took the

~ photograph.

authorized officer, in relation to a library or archives, means the
officer in charge of that library or archives or a person authorized
by that officer to act on his or her behalf.

broadcast means a communication to the public delivered by a
broadcasting service within the meamng of the Broadcasting
Services Act 1992.

Note: A broadcasting service does not include the following:

{a) a service (including a teletext service) that provides only data or
only text (with or without associated images); or-

{b) a service that makes programs available on demand on a
point-to-point basis, including a dial-up service.

building includes a structure of any kind.

calendar year meéu_l_s a period of 12 months commencing on
1 January :

carriage service prowder has the same meaning as in the
Telecommunications Act 1997.

carrier has the same meaning as in the Telecommunications
Act 1997. :

chemical product has the same meaning as in the Schedule to the

~ Agricultural and Veterinary Chemicals Code Act 1994.

cinematograph film means the aggregate of the visual images
embodied in an article or thing so as to be capable by the use of
that article or thing: '

(a) of being-shown as a moving picture; or

{b) of being embodied in another article or thing by the use of

which it can be so shown,;

and includes the aggregate of the sounds embodied in a
sound-track associated with such visual images.
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" circumvention device means a device (including a computer
program) having only a limited commercially significant purpose
oI use, or no such purpose or use, other than the circumvention, or
facilitating the circumvention, of an technological protection
measure.

circumvention service means a service, the performance of which
has only a limited commercially significant purpose, or no such
purpose or use, other than the circumvention, or facilitating the
circumvention, of an technological protection measure.

communicate means make available online or electronically

. transmit (whether over a path, or a combination of paths, provided
by a material substance or otherwise) a work or other
subject-matter, including a performance or live performance within
the meaning of this Act. - ' :

computer program means a set of statements or instructions to be
used directly or indirectly in a computer in order to bring about a
certain result. oo

construction mcludes ercctlon and reconstmctmn has a
correspondmg meaning.

cepy, in relation to a cinematograph film, means any article or
thing in which the visual i 1mages or sounds comprising the film are
embodied.

device includes a plate.

dramatic work includes:

(a) a choreographic show or other dumb show; and

(b) a scenatio or script for a cinematograph film;
but does not include a cinemaltograph'ﬁlm as distinct from the
scenario or script for a cinematograph film.

drawing incl'udes 2 diagram, map, chart or plan.

- educational institution means: :
(aa) an institution at which educatlon is prowded at pre-school or
kindergarten standard; :
(a) a school or similar institution at which full-time primary
education or full-time secondary education is provided or
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both full-time primary education and full-time secondary
education are provided;

(b) auniversity, a college of advanced educanon or a technical
“and further education institution; :

(c) an institution that conducts courses of primary, secondary or
tertiary education by correspondence or on an external study
“basis;

{(d} a school of nursing in relation to which a notice pubhshed
under subsection 10A(4) is in force; :

(e) an undertaking within a hospital, being an undcnakjng'

(1) that conducts courses of study or training in the
" provision of medical services, or in the provision of
services mmdcntal to the provrsmn of medical services;
and - :

(ii) in relation to which a notice published under subsection
10A(4) is in force;

(f) ateacher education centre in relation to which a notice
published under subsection 10A(4) is in force;

(g) an institution in relation to which there is in force a notice
published under subsection 10A(4) that includés a
declaration that the principal function of the institution is the
provision of courses of study or training for one of the
following purposes:

(i) general education;
(ii) the preparation of people for a partlcular occupation or
profession;
(iii) the continuing education of people engaged in a
particular occupation or profession;
(iv) the teaching of English to people whose first language is
not English;

| (h) an undertaking within a body administering an educational

institution of a kind referred to in a preceding paragraph of
this definition in relation to which there is in force a notice
published under subsection 10A(4) that includes a
“declaration that the principal function, or one of the principal

functions, of the undertaking is the provision of teacher
training to people engaged as instructors in educational
institutions of a kind referred to in a preceding paragraph of

~ this definition, or of 2 or more such kinds; or
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(1) an institution, or an undertaking within a body administering
an educational institution of a kind referred to in & preceding
paragraph of this definition, in relation to which there is in
force a notice published under subsection [0A(4) that
includes a declaration that the principal function, or one of
the principal functions, of the institutibh, or undertaking, is
the providing of material to educational institutions of a kind
referred to in a preceding paragraph of this definition, or to
educational institutions of 2 or more such kinds, and that that
activity is undertaken for the purpose of helping those
institutions in their teaching purposes.

electronic literary ov music item means:
(a) a book in electronic form or

(c) sheet music in electronic form;

‘regardless of whether there is a printed form.

electronic rights management information, in relation to a work
or other subject-matter, means mfonnauon that
(a) is electronic; and
(b) either: )
(i) is or was attached to, or is or was embodied in, a copy
_ of the work or subject-matter; or
(il) appears or appeared in connection with a
communication, or the making available, of the work or
subject-matter; and '
(c) either: _

- (1) identifies the work or subject-matter, and its author or
copyright owner (including such information
represented as numbers or codes); or

(i1} identifies or indicates some or all of the terms and
conditions on which the work or subject-matter may be
used, or indicates that the use of the work or’
subject-matter is subject to terms or conditions
(including such information represented as numbers or
codes).
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engraving includes an etching, lithograph, product of
photogravure, woodcut, print or similar work, not bemg a

photograph.

exclaslve licence means a licence in writing, signed by or on
behalf of the owner or prospective owner of copyright, authorizing
the licensee, to the exclusion of all other persons, to do an act that,
by virtue of this Act, the owner of the copyright would, but for the
licence, have the exclusive right to do, and exclusive licensee has a
corresponding meaning.

. future copyright means copyright to come into existence at a

future time or upon the happening of a future event.

. infringing copy means:

(a) in relation to a work—a reproductlon of the work, or of an
adaptation of the work, not being a copy of a cmematograph
film of the work or adaptation; :

(b} in relation to a sound recording-—a copy of the sound
-recording not being a sound-track associated with visual
images forming part of a cinematograph film;

(c) in relation to a cinematograph film--a copy of the film;

(d) inrelatonto a television broadcast or a sound broadcast—a
- copy of a cinematograph film of the broadcast or a record
embodying a sound recording of the broadcast; and

(e) inrelationtoa publlshed edition of a work—a facsmnle copy
of the edition;

being an article the making of which constituted an infringement of
the copyright in the work, recording, film, broadcast or edition or,
in the case of an article imported without the licence of the owner
of the copyright, would have constituted an infringement of that
copyright if the article had been made in Austraha by the importer,
but does not include:

(f) a non-infringing book whose importation does not constitute
an infringement of that copyright; or

(g) a non-infringing accessory whose importation does not
constitute an infringement of that copyright; or

(h) a non-infringing copy of a sound recording whose
importation does not infringe that copyright; or
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(1) anon-infringing copy of a computer program whose
importation does not infringe that copyright; or

{j) :a non-infringing copy of an electronic literary or music item
whose importation does not infringe that copyright.

institution includes an educational institution.

institution assisting persons with an intellectual disability means:
- {a). an educational institution; or _

{b) any other institution which has as its principal function, or
one or its principal functions, the provision of assistance to
persons with an intellectual disability and in relation to which
a declaration undcr paragraph 10A(1)(d) is in force.

institution assisting persons with a print dzsabxhty means:
-(a) -an educational institution; or

(b) any other institution which has as its principal function, or
one of its principal functions, the provision of literary or
dramatic works to persons with a print disability and in
relation to which a declaration under paragraph 10A(1)c) is
in force.

international organization to which this Act applies means an

organization that is declared by regulations made for the purposes
of section 186 to be an international organization to which this Act
applies, and includes: -

{a) anorgan of, or office wnhm. an orgamzanon that is so
declared; and

(b} a commission, council or other body. estabhshed by such an
orgamzanon or organ.

Jjudicial proceeding means a proceeding before a court, tribunal or
' person laving by law power to hear, receive and examine evidence
on oath,

law of the Commonwealth includes a law of a Territory.

literary work includes:

(a) a table, or compilation, expressed in words, figures or
symbols; and

- (b) acomputer program or compilation of computer programs.
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“manuscript, in relation to a literary, dramatic or musical work,

means the document embodying the work as initially prepared by
the author, whether the document is in hardcopy form, electronic

- form or any other form.’

material form, in relation to a work or an adaptation of a work,
includes any form (whether visible or not} of storage of the work or
adaptation, or a substantial part of the work or adaptation, (whether

~ or not the work or adaptation, or a substantial part of the work or

adaptation, can be reproduced)

non~mfnngmg accessory means. an accessory made in:

(a) a country that is a party to the International Convention for
the Protection of Literary and Artistic Works concluded at
Berne on 9 September 1886 as revised from time to time; or

(b) acountry that is a member of the World Trade Organization
~and has a law that pr0v1des consistently with the TRIPS
Agreement for:

(1) the ownership and duration of copynght or a related
right in works, sound recordmgs and cmematograph
films; and

(ii} the owner of the copyright or related right to have rights
relating to the reproduction of the work, sound
recording or cinematograph film;

where

(c) the making of any copy of a work, or any reproduct:on ofa
published edition of a work, that is, or is on, or is embodled
in, the accessory; or

" (d) the making of any record embodymg a sound recording, or
any copy of a cinematograph film, that is the accessory;

was authorised by the owner of the copyright in that country in the
work, edition, recording or film, as the case may be.

non-infringing book means a book made (otherwise than under a
compulsory licence) in a country specified in regulations made for
the purposes of subsection 184(1), being a book whose making did
not constitute an infringement of any copyright subsisting in a
work, or in a published edition of a work, under a law of that

country.
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non-infringing copy: .
{a} in relation to a sound recordmg, has the meamng given by
'section 10AA; and
(b) in relation to a computer program, has the meaning given by
section 10AB; and_
(c) in relation to an-electronic literary or music item, has the
meaning given by section 10AC. -

officer in charge means:
(a) in relation to archives—the archivist or other person having,
.for the time being, immediate care and control of the
collection comprising the archives; and
(c) in relation to a library—the librarian or other person having,
~ for the time being, immediate care and control of the
collection comprising the library.

. person with a print disability means:
(a) a person without sight; or N
~ (b} aperson whose sight is sei«’erely impaired; or
{(c) a person unable to hold or manipulate books or to focus or
~ move his or her eyes; or =~ .
(d) a person witha. perceptual disability.

photogmph means a product of photography or of a process
similar to photography, other than an article or thing in which
visual images forming part of a cinematograph film have been
embodied, and includes a product of xcrography, and photographic
" has a corresponding meaning.

plate includes a stereotype, stone, block, mould, matrix, transfer,
negative or other similar apphance.

prospective owner means:

(a) in relation to a future copyright that is not the subject of an
agreement of a kind referred to in subsection 19(1)—the
person who will be the owner of the copyright on its coming

_ into existence; or

(b) in relation to a future copynght that is the subject of such an
agreement—the person in whom, by virtue of that subsection,
the copyright will vest on its coming into existence.
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qualifying country means: :

(a) acountry that is a party to the Intemanonal Conventlon for
the Protection of Literary and Artistic Works concluded at
Berne on 9 September 1886 as revised from time to time; or

(b) acountry that is a member of the World Trade Organization
and has a law that provides consistently with the TRIPS
Agreement for:

(i) the ownership and duratlon of copyright or a related
right in works, sound recordings and cmematograph
. films; and : :
(ii) the owner of the copyright or relatcd right to have nghts
relating to the reproduction of the work, sound
recording or cmematograph film.

recepnon eqmpmem means equ1pment Whose operation, either

alone or together with other equipment, enables people to hear or
see a work or other subject-matter that is communicated.

record means a disc, tape, paper or other de\uce in which sounds
are embodied. '

retransmission, in relation to a broadcast, means a retransmission

of the broadcast, where:

(a) the content of the broadcast is unaltered (even if the
technique used to achieve retransmission is different to the
" technique used to achieve the origin_al transmission); and
(b) either: ' '

(i) in any case—the retransmlssmn is snnultaneous with
the original transmission; or '
(i) if the retransmission is in an area that has, wholly or
partly, different local time to the area of the original
transmission—the retransmission is delayed until no
later than the equivalent local time.

sculpture includes a cast or model made for pﬁrpo'ses of sculpture,

simulcasting means simultaneously broadcasting a broadcasting
service in both analog and digital form in accordance with the
requirements of the Broadcasting Services Act 1992 or of any
prescribed legislative provisions relating to digital broadcasting.

14
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+ . sound broadcast means sounds broadcast otherwise than as part of
a telev151on broadcast

sound recordmg means the aggregatc of the sounds embodied in a
record. ‘

sound-track, in relation to visual images fortmng part of a
cinematograph film, means;
(a) the part of any article or thing, being an article or thing in
which those visual images are embodied, in which sounds are
embodied; or :

(b} adisc, tape or other device in which sounds are embodied
and which is made available by the maker of the film for use
in conjunction with the article or thing in which those visual
images are embodied. -

sufficient acknowledgement, in relation to a2 work, means an
" -acknowledgement identifying the work by its title or other
description and, unless the work is anonymous or pseudenymous
or the author has previously agreed or directed that an
acknowledgement of his or her name is not to be made, also
identifying the author.

technologiml protection measure means a device or product, or a
component incorporated into a process, that is designed, in the

~ ordinary course of its operation, to prevent or inhibit the

infringement of copyright in a work or other subject-matter by

either or both of the following means: '

(a2) by ensuring that access to the work or other subject rmatter is
available solely by use of an access code or process
(including decryption, unscrambling or other transformation

of the work of other subject-matter) with the authority of the
owner or exclusive licensee of the copyright;

(b) through a copy control mechamsm

television bro‘adcast means visual images broadcast by way of
television, together with any sounds broadcast for receptlon along
with those images. :

' tke Australian Broadcasting Commission means the Australian
Broadcasting Commission that was established under the
Broadcasting and Television Act 1942.
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the Australian Broadcasting Corporation means the Australian
Broadcasting Corporation established under the dustralian
Broadcasting Corporation Act 1983,

the Commonwealth includes the Administration of a Territory.

the Copyright Act, 1911 means the Imperial Act kn_an as the
Copyright Act, 1911. o

‘the Cepyright Tribunal or the Tribunal means the Copyright

Tribunal estabiished by Part VI, and includes a member of that
Tribunal exercising powers of that Tribunal.’

the Crown includes the Crown in right ofa State, the Crown in

- right of the Northemn Territory and the Crown in right of Norfolk

Island and also includes the Administration of a Territory other
than the Northern Territory or Norfolk Island.

‘the National Librarian has the same meaning as in the National

- Library Act 1960-1967.

the National Ltbrmy means the National lerary cstabiished under
the National Library Act 1960-1967.

the Special Broadcasting Service means the Special Broadcasting
Service that was referred to in section 5 of the Special
Broadcasting Service Act 1991, '

- the Special Broadcasting Service Corporation means the body

corporate preserved and continued in existence as the Speciat
Broadcasting Service Corporation under section 5 of the Special
Broadcastmg Serwce Act 1991,

to the public means to the public w1thm or out51dc Australia.

TRIPS Agreement means the Agreement on Trade-Related
Aspects of Intellectual Property Rights set out in Annex 1C to the
Marrakesh Agreement establishing the World Trade Organization,
done at Marrakesh on 15 April 1994.

Note: | The English text of the Marrakesh Agreement establishing the World
Trade Organization is set out in Australian Treaty Series 1995 No. 8.

will includes a codicil.

work means a literary, dramatic, musical or artistic work.
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“work of joint authorship means a work that has been produced by
" the collaboration of two or more authors and in which the

contribution of each author is not separate from the contribution of
" the other author or the contributions of the other authors.

writing means a mode of representing or reproducing words,
figures or symbols in a visible form, and wriften has a
corresponding meaning. '

(1A) Without limiting the meaning of the expression educational
. purposes in this Act, a copy of the whole or a part of a work or
other subject-matter shall be taken, for the purposes of the
provision in which the expression appears, to have been made,
used or retained, as the case may be, for the educational purposes
of an educational institution if:
= (&) it is' made orretained-for-use; or-is-used, in connection-with.a -
particular course of instruction provided by the institution; or
- (b} it is made or retained for inclusion, or is included, in the
collection of a library of the institution.

" (2) Without Ilrmtmg the meaning of the expresmon reasonable portion
" in this Act, where a literary, dramatic or musical work {other than a
computer program) is contained in a published edition of that
work, being an edition of not less than 10 pages, a copy of part of
* that work, as it appears in that edition, shali be taken to contain
only a reasonable portion of that work if the pages that are copied
in the edition:
(a) do not exceed, in the aggregate, 10% of the number of pages
in that edition; or

(b) in a case where the work is dzvzded into chapters exceed, in
the aggregate, 10% of the number of pages in that edition but
contain only the whole or part of a single chapter of the
work.

° (2A) Without lumtmg the meaning of the expression reasonable portion

in this Act, if a person makes a reproduction of a part of:
(a) a published literary work {other than a computer program or
an eléctronic compilation, such as a database); or
(b) apublished dramatic work;
being a work that is in electronic form, the reproduction is taken to
contain only a reasonable portion of the work if:

Copyright Act 1968 - 17



Part II Interpretation

Section 10

{¢) the number of words copied does not exceed, in the
aggregate, 10% of the number of words in the work; or

(d) if the work is divided into chapters—the number of words
copied exceeds, in the aggregate, 10% of the number of
words in the work, but the reproduction contains only the
whole or part of a single chapter of the work.

- {2B) If a published literary or dramatic work is contained in a published
edition of the work and is separately available in electronic form, a .
reproduction of a part of the work is taken to contain only a-
reasonable portion of the work if it is taken to do so either under
subsection (2) or (24), whether or not it does so under both of
them. :

2C) If:
(a) a person makes a reproduction of a part of a publ:shed
literary or dramatic work; and

(b) the reproduction is taken to contain only a reasonable portion
of the work under subsection (2) or (2A);

subsection (2} or (2A} does not apply in relation to any subsequent
reproduction made by the pefson of any. other part of the same
work,

{(3) In this Act, unless the contrary intention appears:

(a) areference to the body adrmmsterlng an institution shail be -
read as:

(i) in a case where the institution is a body corporate—a
reference to the institution; or

(i) in any other case—a reference to the body or person
(including the Crown) having ultimate responsibility for
the administration of the institution;

(b) a reference to the body adrrﬁnistering alibrary or archives
shall be read as a reference to the body (whether incorporated
or not), or the person (including the Crown), having ultimate
responsibility for the adrmmstratlon of the library or
archives,

(c) areference to a copy of a sound recordmg shall bereadas a
reference to a record embodying a sound recording or a
substantial part of a sound recording being a record derived
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(&)

()

(g}

directly or indirectly from a record produced upon the
making of a sound recording;

a reference to the Crown in right of a State shall be read as
including a reference to the Crown in right of the Northern
Territory and the Crown in right of Norfolk Island;

a reference to the custodian in charge of the copying records
of an educational institution, an institution assisting persons
with a print disability or an institution assisting persons with
an intellectual disability shall be read as a reference to the
person having responsibility for the day-to-day
administration of the institution;

a reference to the making, by reprographic reproducuon, of a
copy of a document, or of the whole or a part of a work, shall
be read as a reference to the making of a facsimile copy of

“'th& document or'the whole or that part-of the work, being a
* facsimile copy of any size or form;

(h)

(ha)

a reference to a copy of a work, or of a part of a work, fora
person with a print disability is taken to be a reference to:

(i) arecord embodying a sound recording of the work, or
of the part of the work, being a record made by, or on
behalf of, the body administering an institution assisting
persons with a print disability and so made for the sole
purpose of use in the provision, whether by the
[institution or otherwise, of assistance to a person or

. persons with a print disability; or

(ii) a Braille version, large-print version or photographic

version of the work, or of the part of the work, being a
Braille version, large-print version or photographic
version, as the case may be, made by, or on behalf of,
the body administering an institution assisting persons
with a print disability and so made for the sole purpose
of use in the provision, whether by the institution or
otherwise, of assistance to a person or persons with a
print disability;

a reference to a copy for a person with an intellectual

disability, in relation to the whole or a part of an eligible item

within the meaning of Part VB, shall be read as a reference to

a copy, within the meaning of that Part, of an eligible item, or

of a part of an eligible item, as the case may be, made by, or

on behalf of, the body administering an institution assisting
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G

(X

1ty

(m)

persons with an intellectual disability, being a copy that is
made for the sole purpose of use in the provision, whether by
the institution or otherwise, of assistance to a person or
persons with an intellectual disability;

a reference to a microform copy of the whole or a part of a
work shall be read as a reference to a copy of the whole or a
part of the work produced by miniaturizing the graphic
symbols of which the work is composed;

a reference to a periodical publication shall be read as a
reference to an issue of a periodical publication and a
reference to articles contained in the same periodical
publication shall be read as a reference to articles contained

In the same issue of that periodical publication;

a reference to a record embodying a sound recording shall be
read as a reference to:

(i} arecord produced upon the making of a sound
recording; or .
(it} another record embodying the sound recording directly
or indirectly derived from a record so produced;
a reference to a relevant record, or a relevant declaration, in
relation to the making, in reliance on a particuolar section
(other than section 49): ,
(1) of a copy, or a copy for a person with a print disability,
of the whole or a part of a work; or
(1a) of a copy for a person with an intellectual disability of
‘the whole or a part of an eligible item; or
(it} of a copy of a sound recording or a cinematograph film;
shali be read as a reference to any record or declaration of a

~ kind referred to in that section that is required by this Act to

(ma)

be made in relation to the making of that copy;

a reference to a relevant declaration, in relation to the
making, in reliance on section 49, of a copy of the whole or a
part of a work, shall be read as a reference to:

(i) in a case where the copy is made in reliance on
subsection 49(2)—a declaration of the kind referred to
in subsection 49(1) that is furnished in relation to the
making of the copy;

20
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4)

(5)

®)

(ii) in a case where the copy is made in reliance.on
subsection 49(2C)—a declaration of the kind referred to
in paragraph 49(2C)(b) that is made in relation to the
making of the copy; or '

(iii) in any case—a declaration of the kind referred to in
subsection 49(5) that is made in relation to the making
" of the copy; and. :
(n) areference to a State shall be read as including a reference to
the Northern Territory and Norfolk Island and a reference to
a Territory shall be read as not including a reference to the
_ Northern Territory or Norfolk Island.

Where:

{a) a coliecuon of documents or other material of historical
significance or public interest that is in the custody of a body,
whether incorporated or unincorporated, is being maintained

by the body for the purpose of conserving and preserving
those documents or other material; and :

(b) the body does not maintain and operate the collection for the
purpose of deriving a profit; :

paragraph (b) of the definition of archives in subsection (I) applies
to that collection. :

Example: Museums and galleries are examples of bodies that could have
' collections covered by paragraph (b} of the definition of archives.

For the purposes of the definition of capy in subsection (1), such a
copy includes any form (whether visible or not) of storage of a
cinematograph film, or a substantial part of a cinematograph film.
(whether or not the copy of the film, or a substantlal part of the
film, can be reproduced).

For the purposes of paragraph 10(3)(c), a reference to a copy of a
sound recording includes any form (whether visible or not) of
storage of the sound recording, or a substantial part of the sound
recording, (whether or not the copy of the recording, or a
substantial part of the recording, can be reproduced).
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10AA Non-infringing copy of a sound fecor’ding '

Minimum requirements

(1) A copy of a sound recording is a non-infringing copy only if it is
made by or with the consent of:
(a) the owner of the copyright or related right in the sound

recording in the country (the copy country) in whxch the copy
was made;.or

{b) the owner of the copynght or related nght in the sound

~ recording in the country {the original recording country) in
which the sound recording was made, if the law of the copy
country did not provide for copyright or a related right in
sound recordings when the sound recording was made; or

" (c) the maker of the sound recording, if neither the law of the

copy country nor the law of the original recording country
(whether those countries are different or not) provided for
copyright or a related right in sound recordings when the
sound recordmg was made. '

Extra requirements for copies of reco.v-dmgs of works subject to
Australian copyright

(2) If the sound recording is of a work that is a literary, dramatic or
musical work in which copyright subsists in Australia, the copy is a
nominfringfng capy only if:

© {a) copynight subsists in the work under the law of the copy
country; and

(b) the making of the copy does not mfnnge the copyright in the
work under the law of the copy country; and

(c) the copy country meets the requirements of subsection (3).

To avoid doubt, the requirements of this subsecuon are additional
- to those of subsection (1)

Reqmrements Sor copy 'country

(3) The copy country mentioned in subsection (2) must:

(a) be a party to the International Convention for the Protection
of Literary and Artistic Works concluded at Berne on
9 September 1886 as revised from time to time; or
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(b) be a member of the World Trade Organization and have a
law that provides consistently with the TRIPS Agreement
for:

(i) -the ownership and duration of copyright in literary,

~ dramatic and musical works; and,

(i1) the owner of the copyright in the work to have rights
relating to the reproduction of the work.

Australian copyright may result from Act or regulations

(4) For the purposeé of subsection (2) it does not matter whether the
copyright in the work subsists in Australia as a result of this Act or
‘as a result of the regulations made for the purposes of section 184.

10AB Non-infringing copy of a computer program

A copy of a computer program is a non-infringing copy only if:
(a) it is made in a qualifying country; and
(b) its making did not constitute an infringement of any
‘copyright in a work under a law of that country.

10AC Non-infringing copy of an electronic literary or music item

A copy of an electronic literary or music item is a non-infringing
copy only if: '
(a) it is made in a qualifying country; and
{(b) its making did not constitute an infringement of any
copyright in a work, or in a published edition of a work,
under a law of that country.

10AD Accessories to imported articles

Accessories

(1) If a person imports into Australia:
(a) an article that has embodied in it a copy of a computer
program; or : '
(b) an article that has embodied in it a copy of an electronic
literary or music item; or
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" (¢) an article that has embodied in it a copy of a sound recording;

a copy of any work or other subject matter (other than a feature
film) that is on, embodied in, or included with, the article on its
importation is taken to be an accessory to the article.

Note: See also sections 44C and 112C {about the non-infringernent of
copyright in works or other sub_[ect mautter that are accessories to
imported articles).

Definition
(2) In this section:

Jeature film means a cinematograph film that:
" (a) is'produced wholly or principally'
(i) for exhibition to the public in cinemas or by way of
television broadcasting: or

(11) for sale or rental to the public where itis reasonable to
assume that the viewing of the film (without electronic
interactive involvement with the film) would be the
primary object of any such sale or rental and

(b) is more than 20 minutes in duration.

Interpretation

(3) This section does not limit the meamng of accessory in subsecuon
10(1).

10A Declarations and notices relatmg to certam bodles and
institutions S

(1) The Attorney-General may, by notice in writin g publlshed inthe -
Gazette;
(¢) declare an institution to be, for the purposes of this Act, an
institution assisting persons with a print disability; or
(d) declare an institution to be, for the purposes of this Act, an
1nst1tunon assisting persons with an 1ntellectua1 disability.

(2) The Attomey General may, by notice in writing published in the
Gazette, revoke a declaration made under subsection (1),
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(3) The Attorney-General shall cause a copy of a notice under
subsection (1) or (2) to be laid before each House of the Parliament
within 15 sitting days of that House after the notice is published in
the Gazette. - -

(4) The body administering an institution may cause to be published in
the Gazette a notice that:
(a) sets out full particulars of the name and address of the
institution; and -
(aa) sets out the principal function or principal functmns of the
. institution or of an undertaking within the body administering
the institution; and
(b) contains a statcment to, the effect that the notlce is published
for the purposes of this subsection.

(5) The body adrministering an institution may cause to be published in
- _the Gazetre a notice revoking a notice published under
subsection (4) in relatlon to the institution,

(5A) A collecting society may apply to the Copyright Tribunal for
review of a declaration included in a notice published under
subsection (4) of this section for the purposes of paragraph (g), (h)
or (i) of the definition of educational institution in subsection
10(1). ' :

Note: ~ For applications to the Tribunal for reyiew see section 153L.

(6) In this section, institution inclodes a school of nursing, an
undertaking within a hospital, a teacher education centre and an
undertaking within a body administering an educational institution.

11 Residence in a country not affected by temporary absence

For the purposes of this Act, a person who, at a material time, was
ordinarily resident in a country (including Australia) but was
temporarily absent from that country shall be treated as if he or she
had been resident in that country at that time.
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12 References to Parliament .

A reference in this Act to a Parliament shall-be read as a reference
to the Parliament of the Commonwealth or of a State or a. -
legislature of a Territory.

13 Acts coolprised in copyright

(1) A reference in this Act to an act comprised in the copyright in a
work or other subject-matter shall be read as a reference to any act
- that, under this Act, the owner of the copynght has the exclusive
right to do. : .

(2) For the purpose_s_ of this Act, the exclusive right to do an act in
relation to a work, an adaptation of a work or any other
subject-matter includes the exclusive right to authorize a person to
do that act in relation to that work, adaptanon or other
subject-matter. :

14 Acts done in relation to substantial part of work or other
subject-matter deemed to be done in relation to the whole

(1) Inthis Act, unless the contrary intention appears:

(a) a reference to the doing of an act in relation to a work or
other subject-matter shall be read as including a reference to.
the doing of that act in relation to a substantial part.of the

~ work or other subject-matter; and

-(b) a referencc toa reproduction, adaptation or copy of a work
shall be read as including a reference to a reproduction,
adaptation or copy of a substantial part of the work as the
case may be.

(2) This section does not affect the interpretation of any reference in
sections 32, 177, 180, 187 and 198 to the publication, or absénce of
publlcatlon of a work

15 References to acts done with licence of owner of copyright

For the purposes of this Act, an act shall be deemed to have been
done with the licence of the owner of a copyright if the doing of
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* the act was authorized by a licence 'binding the owner of the
copyright.

16 References to partial assignment of copyright

A reference in this Act to a partial assignment of copyright shall be
read as a reference to an assignment of copynght that is limited in
any way.

17 Statutory employment

. For the purposes of this Act, the employment of a person, or the

" employment of a person as an apprentice, under a law of the
Commonweaith or of a State but otherwise than under a contract of

- service or.contract.of apprenticeship shall be treated as if that
employment were employment under a contract of service or
employment under a contract of apprenticeship, as the case may be.

18 Libranes establlshed or conducted for profit

For the purposes of this Act, a lxbrary shall not be taken to be
established or conducted for profit by reason only that the hbrary is
owned by a person carrying on business for profit.

19 References to Copyright Act, 1911

A reference in a provision of this Act to the Copyright Act, 1911,

in relation to any time before the commencement of this Act, shall,
for the purposes of the application of that provision in relation to a
State or a Territory, be read as a reference to the Copyright Act,
1911 as it applied in that State or Territory at that time.

20 Names under which work is published

(1) A reference in this Act to the name or names under which a work

 was published shall be read as a reference to the name or names
specified in the work as the name of the author or the names of the
authors of the work. '
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(2) For the purposes of this. Act, a publication of a work under two or

more names shall not be taken to be pseudonymous unless all those
names are pseudonyms.

21 Reproductlon and copymg of works and other sub]ect-matter

BRCS

- (14)

(2)

(3)

For the purposes of thls Act,a llterary, dramatic or rnusu:al work
shall be deemed to have been reproduced in a material form if a
sound recording or cinematograph film is made of the work, and
any record embodying such a recording and any copy of sucha -,
film shall be deemed to be a reproduction of the work.

For the purposes of this Act, a work is faken to have been
reproduccd if it is converted into or from a di gital or other
electronic machine-readable form, and any article embodying the

work in such a forin is taken to be a reproduction of the work.

Note: The reference to the conversion of a work uito a digital or other
electronic machine-readable form includes the first digitisation of the
work

Subsections ( 1) and (lA). apply in relation to an adaptation of u
work in the same way as they apply in relation to a work.

For the purposes of this Act, an artistic work shall be deemed to
have been reproduced:
(a) in the case of a work in a two-dimensional form—if a version
of the work is produced in a three-dimensional form; or
(b) in.the case of a work in a three-dimensional form—if a
version of the work is produced in a two-dimensional form;
and the version of the work so produced shall be deemed to be a

- reproduction of the work,

4)

(5)

The last preceding subsection has effect subject to Division 7 of
Part III.

For the purposes of this Act a Computer program is taken to have
been reproduced if:
(a) an object code version of the program is denved from the
program in source code by any process, mcludmg
compilation; or

28
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(b) a source code version of the program is derived from the
program in object code by any process, including
decompilation;

* and any such version is taken to bea reproducnon of the program.

©

For the purposes of this Act, a sound recording or cinematograph
film is taken to have been copied if it is converted into or from a
digital or other electronic machine-readable form, and any article
embodying the recording or film in such a form is taken to be a
copy of the recording or film. :

Note: The reference to the conversion of a sound recording ot

cinematograph film into a digital or other electronic machine-readable
form includes the first digitisation of the recording or film.

22 Provxsxons relating to the makmg of a work or other

(1

(2)

3

" subject-mdtter — T ’ - oo T

Literary, dramatic, musical or artistic works

A reference in this Act to the time when, or the period during
which, a literary, dramatic, musical or artistic work was made shall
be read as a reference to the time when, or the period during which,
as the case may be, the work was first reduced to writing or to
some other material form. '

For the purposes of this Act, a literary, dramatic or musical work
that exists in the form of sounds embodied in an article or thing
shall be deemed to have been reduced to a material form and to
have been so reduced at the time when those sounds were
embodied in that article or thing.

Sound recordings

For the purposes of this Act:

(a) a sound recording, other than a sound recording of a live
performance, shall be deemed to have been made at the time
when the first record embodying the recording was produced;
and '

(b) the maker of the sound rccordmg is the person who owned
that record at that time.
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(3A) For the purposes of thls Act the makers of a sound recording of a
live performance are: :
(a) the person or persons who, at the time of the rccordmg, own
the record on which the recording is made; and
(b) the performer or performers who performed in the
performance {other than a performer who is already covered
by paragraph (a)). :

Note: A performer might-be liable to pay compensation under
section 116AAA 10 a person who owns the record on which the
recording is made.

(3B) It:

(a) a sound recording of a live performance is made; and
* (b) a performer performs in that performance under the terms of
his or her employment by another person (the employer)
under a contract of service or apprenticeship;
then, for the purposes of paragraph (3A)(b), the employer is taken
to be a maker instead of that performer.

(3C) Subsection (3B) may be excluded or modified by aéreement
between the performer and the employer.

Cinematograph films

(4) For the purposes of this Act: :
' {a) areference to the making of a cinematograph film shall be
read as a reference to the doing of the things necessary for
the production of the first copy of the film; and -
(b) the maker of the cinematograph film is the person by whom

the arrangements necessary for the makmg of the film weré
undertaken.

Broadcasts and other communications

(5) For the purposeé of this _Act; a broadcast is taken to have been
made by the person who provided the broadcasting service by
which the broadcast was delivered.

(6)_For the purposes of this Act; a communication other than a
broadcast is taken to have been made by the person responsible for
determining the content of the communication.
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Definitions
{7) Inthis section:

live performance means: -

" {(a) 4 performance (including an ill'nprovisation)bf a dramatic
work, or part of such a work, including such a performance
given with the use of puppets; or

(b) a performance {including an 1mprovlsanon) of a musucal
work or part of such a work; or

(c). the reading, recitation or delivery of a literary work, or part
‘of such a work, or the recitation or delivery of an improvised
Titerary work; or

{(d) a performance of a dance: or

(e) a performarnce of a circus act or a vanety act or any similar
presentation or show; or

(f) a performance of an expression of folklore;

being a live performance whether in the presence of an audience
- or otherwise. : : :

performer inalive performance
(a) means each person who conmbuted to the sounds of the
performance; and . :
(b) if the performance includes a performance of a musical
work—includes the conductor.

sound recording of a live performance means a sound recording,
made at the time of the live performance, consisting of, or
including, the sounds of the performance."

23 Sound recordings and records

(1) For the purposes of this Act, sounds embodied in a sound-track
associated with visual images forming part of cinematograph film
shall be deemed not to be a sound recording.

" (2) A reference in this Act to a record of a work or other
subject-matter shall, unless the contrary intention appears, be read
 as areference to a record by means of which the work or other
subject-matter can be performed.
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24 References to sounds and visual images embodied in an article

For the purposes of this Act, sounds or visttal images shall be taken
to have been embodied in an article or thing if the article or thing
has been so treated in relation to those sounds or visual images that
those sounds.or visual images are. capable, with or without the aid
of some other device, of being reproduced from the article or thing.

25 Provisions relating to brqadéaéﬁng

(1)

(2)

3

A reference in this Act to broadcastmg shall, unless the contrary
intention appears, be read as a reference to broadeasting whether
by way of sound broadcasting or of television.

A reference in this Act to the doing of an act by the reception of a
television broadcast or sound broadcast shall be read as a reference
to the doing of that act by means of receiving a broadcast:

{a) from the transmission by which the broadcast is made; or

(b) from a transmission made otherwise than by way of

' broadcasting, but simultaneously with the transmission

referred to in the last preceding paragraph;

whether the reception of the broadcast is directly from the
transmission concemed or from a re-transnission made by any
person from any place.

Where a record embodying a sbﬁnd'recordjng oracopyofa

. cinematograph film is used for the purpose of making a broadcast

(in this subsection referred to as the primary broadcast), a person .
who makes a broadcast (in this subsection referred to as the
secondary broadcast) by receiving and making a retransmission of:
(a) the transmission by which the primary broadcast was made;
or '
(b) a transmission made otherwise than by way of broadcasting
_ but simultaneously with the transmission referred to in the
last preceding paragraph;
shall, for the purposes of this Act, be deemed not 1o have used the
record or copy for the purpose of makmg the secondary broadcast.

32

Copyright Act 1968



Interpretatioh Part I_l

Section 27

@)

In this Act:

(a) areference to a cmematograph film of a telewsmn broadcast
shall be read as including a reference to a cinematograph
film, or-a photograph, of any of the visual 1mages comprised
in the broadcast; and

(b) areference to a copy of a cinem'atograph film of a television

~ broadcast shall be read as including a reference to a copy of a
cinematograph film, or a reproductlon ofa photograph of
-any of those i 1mages :

27 Pel_'formance

(1)

Subject to this section, a reference in this Act to performance shall:

(a) be read as including a reference to any mode of visual or
aural presentation,-whether-the presentation is by.the use of ..
receptlon equipment, by the exhibition of a cinematograph
film, by the use of a record or by any other means; and

(b) in relation to a lecture, address, speech or sermon—be read
as including a reference to deh\rery,

and a reference in this Act to performing a work or an adaptanon

(@)

3)

of a work has a correspondlng meanmg

For the purposes of this Act, the commumcatlon of a work or other

subject-matter to the public does not constitute:
(a) performance; or
~ (b) causing visual images to be seen or sounds to be heard.

Where visual images or-sounds are diéplayed or emitted by any

_ reception equipment to which they are communicated, the

operation of any equipment by which the images or sounds are
communicated, directly or indirectly, to the reception equipment

‘shall be deemed not to constitute performance or to constitute

- causing visual images to be seen or sounds to be heard but, in so

far as the display or emission of the images or sounds constitutes a
performance, or causes the i images to be seen or the sounds to be
heard, the performance, or the causing of the images to be seen or
sounds to be heard, as the case may be, shall be deemed to be

‘effected by the operation of the reception equipment.
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“4)

Without prejudice to the last two preceding subsections, where a
work or an-adaptation of a work is performed or visual images are

. caused to-be seen or sounds to be heard by the operation of any

- (5).
Part XIA.

equipment referred to in the last preceding subsection or of any
equipment for reproducing sounds by the use of a record, being
equipment provided by or with the consent of the occupier of the
premises where the equipment is situated, the occupier of those
premises shall, for the purposes of this Act, be deemed to be the
person giving the performance or causing the images to be seen or
the sounds to be heard, whether he or she is the person operatmg
the equipment or not.

This section does not apply to a performance w1tlun the meaning of

28 Performance of wofks or other subject-matter in the course of

(1)

2)

3

edu_cational instruction

Where a literary, dramatic or musical work:

-(a) is performed in class, or otherwme in the presence of an
audience; and

(b) isso performed by a teacher in the course of gwlng
educational instruction, not being instruction given for profit,
or by a student in the course of receiving such instruction;

the performance shall, for the purposes of this Act, be deemed not
to be a performance in public if the audience is limited to persons
who are taking part in the instruction or are otherwise directly
connected with the place where the instruction is given.

For the purpdses of the last preceding ‘subsecti.on, educational
instruction given by a teacher at a place of education that is not
conducted for profit shall not be taken to be given for profit by

T€ason only that the teacher receives remuneration for giving the

instruction.

For the purposes of subsection (1), a person shall not be taken to be
directly connected with a place where instruction is given by
reason only that he or she is a parent or guarchan of a student who
receives instruction at that place.

34
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(4) The last three preceding subsections apply in relation to sound
recordings and cinematograph films in like manner as they apply in
relation to literary, dramatic and musical works but, in the
application of those subsections in relation to.such recordings or
films, any reference to performance shall be read as-a reference to
the act of causing the sounds concerned to be heard or the visual
1mages concerned to be seen. .

29 Publicatio_n
(1) Subject to this section, for the purposes of this Act:
(a) a literary, dramatic, musical or artistic work, or an edition of
such a work, shall be deemed to have been published if, but
~ only if, reproductions of the work or edition have been
supplied (whether by sale or otherwise) to the public;
(b) acinematograph film shall be deemed to have been published
. if, but only if, copies of the film have been sold, let on hire,
or offered or exposed for sale or hire, to the public; and _
{¢) asound recording shall be deemed to have been published if,
but only if, records embodying the recording or a part of the
recording have been supplied (whether by sale or otherwise)
to the public.-

(2)' In determining, for the purposes of paiﬁgrabh (1)(a), whether
~ reproductions of a work or edition have been supplied to the
pubhc sectlon 14 does not apply.

- (3) For the purposes of this Act, the performance of a literary,
dramatic or musical work, the supplying (whether by sale or
otherwise) to the public of records of a literary, dramatic or
‘musical work, the exhibition of an artistic work, the construction of
a building or of a model of a building, or the supplying (whether by
sale or otherwise) to the public of photographs or engravings of a
building, of amodel of a building or of a sculpture, does not
constitute publication of the work.

(4) A publication that is merely colourable and is not intended to
satisfy the reasonable requirements of the public shall be
disregarded for the purposes of this Act except in so far as it may
constitute an infringement of copynght or a breach of a duty under
Part IX. :
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5)

For the purposes of this Act, a publication in Australia or in any
other country shall not be treated as being other than the first
publication by reason only of an earlier publication elsewhere, if

~ the two publlcatmns took place w1thm a period of not more than

(6)

)

)

thirty days.

In determining, for the purposes of any provision of this Act:
(a) whether a work or other sub] ect-matter has been publlshed
)] whether a publication of a work or other subject-matter was
the first publication of the work or other subject-matter; or
(¢) whether a work or other subject-matter was published or
- otherwise dealt with in the life-time of a person; '
any unauthorized publication or thé doing of any other
unauthorized act shall be disregarded.

Subject to section 52, a publication or other act shall, for the -
purposes of the last preceding subsection, be taken to have been
unauthorized if, but only if: :
(a) copyright subsisted in the work or other subject-matter and
the act concerned was done otherwise than by, or with the
~ licence of, the owner of the copyright; or
(b) copyright did not subsist in the work or other subject-matter
and the act concerned was done otherwise than by, or with
the licence of:

(1) the author or, in the case of a sound recording,
cinematograph film or edition of a work, the maker or
publisher, as the case may be; or

(ii) persons lawfully claiming under the author maker or
publisher.

:Nothing in either of the last two preceding subsections affects any
_provisions of this Act relating to the acts comprised in a copyright

or to acts constituting infringements of copyrights or any
provisions of Part IX. .

30 Ownership of copyright for particular purposes

In the case of a copyright of which (whether as a result of a partial

"assignment or otherwise) different persons are the owners in

respect of its application to:
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(a) the doing of different acts-or classes of acts; or

(b} the doing of one or more acts or classes of acts in different
- countries or at different times; :

the owner of the copynight, for any purpose of thxs Act shafl be
deemed to be the person who is the owner of the.copynght in
respect of its application to the doing of the particular act or class
of acts, or to'the doing of the particular act or class of acts in the
particular country or at the particular time, as the case may be, that
‘is relevant to that purpose, and a reference in this-Act to the
prospective owner of a future copyright of which different persons
are the prospective owners has a comesponding meaning.

30A Commercial rental arrangement

- (1) In-this-Act, the expression commercial rental arrangement, in. _
relation to a work reproduced in a sound recording, signifies an
arrangement that has the following features: '

(a) however the arrangement is expressed, it is in substance an
- arrangement under which a copy of the sound recording is
made available by a person on terms that it will or may be
returned to the person;
(b} the arrangement is made in the course of the conduct of a
business; :

(c) the arrangement provides for the copy to be made available:
(i) for payment in money or money’s worth; or
* (i) as part of the provision of a service for which payment -
in money or money’s worth is to be made.

(2) In this Act, the expression commercial rental arrangement, in
relation to a sound recording or a computer-program, signifies an
arrangement that has the following features:

{a) however the arrangement is expressed, it is in substance an
arrangement under which a copy of the sound recording or
computer program is made available by a person on terms
that it wiil or may be returned to the person;

(b) the arrangement is made in the course of the conduct of a
business;

{¢) the arrangement provides for the copy to be made available:
(i) for payment in money or money’s worth; or
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(ii) as part of the provision of a service for which payment
in ‘money or money's worth is to be made.

(3) It is not the intention of the Parliament that a lending arrangemem
“ should be regarded as a commercial rental arrangement for the
purposes of subsecuan (DHor (2)

“4) An arrangcment is to bc regardcd asa lendmg arrangement if,
regardless of the way in which the arrangement is expressed, the
true nature of the arrangement is that it is an arrangement for the
lending of a copy of a sound recording or computer program under
which no amount, other than a deposit to secure the return of the

© copy, is payable.
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Part III—Copyright in orlgmal llterary, dramatic,
- musical andartistic works

Division 1—Nature, duratlon and ownershlp of copyrrght
-+ +~ - in works o -

31 Nature of copyright in original works R

(1) For the purposes of this Act, unless the contrary intention appears,
.copyright, in relation to 2 work, is the exclusive right:
{a} inthe case of a hterary, dramatrc or musrcal work, to do atl

(1) to reproduce the work ina materral form
(ii) to pubhsh the work; '
(iii) to perform the work in public;
(iv) to comunieate' the work to the public;
© (vi) to make an adaptation of the work;
(vii} to do, in relation to a work that is an adaptation of the
first-mentioned work, any of the acts specified in
relation to the first-mentioned work in subparagraphs (i}
to {iv}, inclusive; and
{b} in the case of an artistic work,_to'do all or any of the .
following acts:
(i) to reproduce the work in a material form;
@) to publish the work; '
{(iif) to eornrnumeate the work to the pubhc and

(c) in the case of a literary work {other than a computer
program) or a musical or dramatic work, to enter into a
commercial rental arrangement in respect of the work
reproduced in a sound recording; and

(d) in the case of a computer program, to enter into a commercial
rental arrangement in respect of the program.

- (2) The generality of subparagraph (1)(a)(1) is not affected by
subparagraph ( 1 )(a)(vr)
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(3) Paragraph (1)(d) does not extend to entry into a commercial rental
arrangement in respect of a machine or device in which a computer
program is embodied if the program is not able to be copied in the
course of the ordinary use of the machine or device.

(4) The reference in subsection (3) to a device does not include a
device of a kind ordinarily used to store computer programs (for
example, a floppy disc, a device of the kind commonly known as a
CD ROM, or an integrated circuit).

(5) Paragraph (1}d) does not extend to entry into a commercial rental
arrangement if the computer program is not the essential object of
the rental.

(6) Paragraph (1¥¢) does not extend to entry into a commercial rental
arrangement if:

(a) the copy of the sound recordmg concemed was purchased by
a person (the record owner) before the commencement of
. Part 2 of the Copyright (World Trade Organization
' Amendments) Act 1994; and

(b) the commercial rental arrangement is entered into in the
ordinary course of a busmess conducted by the record owner;
and :

(¢} the record owner was conducting the same business, or
another business that consisted of, or included, the making of
commercial rental arrangements of the same kind, when the
COpY was purchased

.(7) Paragraph (1)(d) does not extend to entry into a commercial rental
arrangement in respect of a computer progran if:

(a) the copy of the computer program was purchased by a person
. (the program owner) before the commencement of Part 2 of
the Copyright (World Trade Organization Amendments)

- Act 1994; and
(b) the commercial rental arrangement is entered into in the
- ordinary course of a business conducted by the program,
owner; and

(¢} the program owner was conducting the same business, or
another business that consisted of, or included, the making of .
commercial rental arrangements in respect of computer
programs, when the copy was purchased.
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32 Original works in which copyright subsists

.{1) Subject to this Act, copyright‘subsists in an original literary,
dramatic, musical or artistic work that is unpublished and of which
the author: '

(ay wasa qualiﬁed person at the time when the work was made;
-or ’

(b) if the making of the work extended over a period—was a
qualified person for a substantial part of that period.

(2) Subject to this Act, where an original literary, dramatic, musical or
artistic work has been published:
(a) copyright subsists in the work; or
(b) if copyright in the work subsisted immediately before its first
publication—copyright continues to subsist in the work;
if, but only if: _ _ '
(¢) the first publication of the work took place in Australia;

(d) the author of the work was a qualified person at the time
~ when the work was first published; or

(e) the author died before that time but was a qualified person
immediately before his or her death. :

(3) Notwithstanding the last preceding subsection but subject to the
~ remaining provisions of this Act, copyright subsists in:
(a) an original artistic work that is a building situated in
Australia; or

(b) an original artistic work that is attached to, or forms part of,
such a building.

' (4) In this section, quahj‘ied person means an Australian citizen, an
Australian protected person or a person resident in Australia.

33 Duration of copyright in original works |

{1} This section has effect subject to subsection 32(2} and to
section 34.
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(2) Subject to this section, copyright that subsists in a literary,
dramatic, musical or artistic work by virtue of this Part continues to '
subsist until the end of 70 years after the end of the calendar year
in which the author of the work died.

(3) If, before the death of the author of a literary work (other than a
computer program} or a dramatic or musical work:
~ (a) the work had not been published;
(b) the work had not been performed in public;
(¢) the work had not been broadeast; and

(d) records of the work had not been offered or exposed for sale
to the pubhc

the copyright in the work continues to subsist until the end of

70 years after the end of the calendar year in which the work is first
published, performed in public, or broadcast, or records of the
work are first offered or exposed for sale to the pubhc whichever
is the earliest of those events to happen .

" (4) A reference in the last preceding subsection to the doing of an act
in relation to a work shall be read as including a reference to the
doing of that act in reIation to an adaptation of the work.

(5) I, before the death of the author of an engraving, the engraving
had not been published, the copyright in the engraving continues to
subsist unti! the end of 70 years after the end of the calendar year

" in which the engraving is first published.

34 Duration of copyright in anonymeus and psendonymous works

(1) Subject to subsection (2), if the first publication of a literary,
dramatic, musical or artistic work is anonymous or pseudonymous,
any copyright subsisting in the work by virtue of this Part
continues to subsist until the end of the period of 70 years after the
end of the calendar year in which the work was first published.

(2) Subsection (1) does not apply in relation to a work if, at any time
before the end of the period referred to in that subsection, the
identity of the author of the 'work is generally known or can be
ascertained by reasonable inquiry.
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35 Ownership of copyright in original works

-' (1) This section has effect subject to Parts VII and X.

.(2) Subject to this section, the author of a literary, dramatic, musical or
artistic work is the owner of any copyright subsisting in the work
by virtue of this Part.

.(3) The operation of any of the next three succeeding subsections in
relation to copyright in a particular work may be excluded or
modified by agreement.

(4) If a literary, dramatic or artistic work: = _
(a) is made by the author under the terms of his or her
employment by the proprietor of a newspaper, magazine or
. similar periodical under a contract of service or
apprenticeship; and T
+ (b). is so made for the purpose of 1nclu31on in a newspaper,
magazine or similar periodical;

the following paragraphs apply: -
{c} the author is the owner of the copyright only in so far as the
copyright relates to: -

(i} reproduction of the work for the purpose of inclusion in
a book; or

“{ii) reproduction of the work in the form of a hard copy
facsimile (other than a hard copy facsimile made as part
of a process of transmission) made from a paper edition
of, or from another hard copy facsimile made from a
paper edition of, an issue of the newspaper, magazine or
stmilar periodical, but not including reproduction by the
proprietor for a purpose connected with the publication
of the newspaper, magazine or similar periodical;

(d) except as provided by paragraph (c), the proprietor is the
“owner of the copyright.
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(5) Subject to the last preceding subsection, where:

{a) a person makes, for valuable consideration, an agreement
with another person for the taking of a photograph for a
private or domestic purpose, the painting or drawing of a

. portrait or the making of an engraving by the other person;
and ' '

(b} the work is made in pursuance of the agreement;

~ the first-mentioned person is the owner of any copyright subsisting
iit the work by virtue of this Part, but, if at the time the agreement
was made that person made known, expressly or by implication, to
the author of the work the purpose for which the work was
required, the author is entitled to restrain the domg otherwise than
for that purpose, of any act comprised in the copyright in the work.

{6) Where a literary, dramatic or artistic work to which neither of the
last two preceding subsections applies, or a musical work, is made
by the author in pursuance of the terms of his or her employment
by another person under a contract of service or apprenticeship,
that other person is the owner of any copyright subsisting in the
work by virtue of this Part.

(7) In this section:

hard copy facsimile, in relation to a literary, dramatic or artistic
work, means a facsimile which is in a material form and from
which the work is visible to a human being without the use of any
device.

private or domestic purpose includes a portralt of family members,
a wedding party or chﬂdren
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Division 2—Infringement of copyright in works
36 Infringement by doilig acts comprised in the cop_yright
(1) ‘Subject to this Act, the copyright in a literary, dramatic, musical or
artistic work is infringed by a person who, not being the owner of
the copyright, and without the licence of the owner of the

copyright, does in Australia, or authorizes the doing in Australia
of, any act comprised in the copyright.

-(1A) In determining, for the purposes of subsection (1), whether or not a
person has authorised the doing in Australia of any act cormprised
in the copyright in a work, without the licence of the owner of the

- --- - .copyright,the matters that must be taken into. account include the.
'  following: : :
(a) the extent (if any) of the person s power to prevent the doing
of the act concerned;
(b) the nature of any relatlonshlp ex15t1ng between the person
' and the person who did the act concerned;
(c) whether the person took any reasonable steps to prevent or
avoid the doing of the act, including whether the person
complied with any relevant industiy codes of practice.

(2) The next three succeeding sections do not affect the generallty of
this section. :

37 Ihfri’ngement by importsition for sale or hii‘e

(1) Subject to Division 3, the copyright in a llterary dramatic, musical
or artistic work is infringed by a person who, without the licence of
the owner of the copyrlght imports an dl’[lC]e into Australia for the
purpose of:

(a) selling, letting for hire, or by way of trade offering or
“éxposing for sale or hire, the article;” :
(b) distributing the article:
- (1) for the purpose of trade; or :
(ii) for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or
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- (2)

{c) by way of trade exhibiting the article in public;
if the.importer knew, or ought reasonably to have known, that the
making of the article would, if the article had been made in
Australia by the 1rnporter have constituted an infringement of the

copyright.

In relation to an accessory to an article that is or includes a copy of
a work, being a copy that was made without the licence of the
owner of the copyright in the work in the country in which the

- copy was made, subsection (1) has effect as if the words “the

importer knew, or ought reasonably to have known, that” were

~ omitted.

38 Infrmgement by sale and other dealings

(1)

Subject to Division 3, the copyright in a hterary dramatlc musical

. or artistic work is infringed by a person who, in Australia, and

without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for
sale or hire, an article; or

(b) by way of trade exhibits an article in publlc
if the person knew, or ought reasonably to have known, that the

- making of the article constituted an infringement of the copyright

(2)

or, in the case of an imported article, would, if the article had been

~made in Australia by the importer, have constituted such an

infringement.

For the purposes of the last pl_'cceding' subsection, the distribution
of any articles:
(a} for the purpose of trade; or _
(b) for any other purpose to an extent that affects prejudicially
the owner of the copyright concerned; :
shall be taken to be the sale of those articles. -

39 Infringement by permitting plsice of public entertainment to be

used for performance of work

(1) The copyright in a literary, dramatic or musical work is infringed
~ by a person who permits a place of public entertainment to be used
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for the performance in public of the work, where the performance
consututes an 1nfr1ngcmenl of the copyn ght in the work.

(2) ThlS scctlon does not apply where the person. permlttmg the place
~ to be so used establishes:

“(a) that he or she was not aware, and had no reasonable grounds
for suspecting, that the performance would be an
infringement of the copyright; or '

{b) that he or she gave the permission gratuitously, or for a
consideration that was only nominal or, if more than -
nominal, did not exceed a reasonable estimate of the
expenses to be incurred by him or her by reason of the use of
the place for the performance.

(3) In this section, place of public entertainment includes any
premises that are occupied principally for purposes other than
public entertainment but are from time to time made available for
hire for purposes of public entertainment.

39A Infringing copies made on machines installed in libraries and
archives

Where: _
(a) aperson makes an infringing copy of, or of part of, a work on
a machine (including a computer), being a machine installed
by or with the approval of the body administering a library or
archives on the premises of the library or archives, or outside
those premises for the convenience of persons using the
library or archives; and

(b) there is affixed to, or in close proximity to, the machine, in a
place readily visible to persons using the machine, a notice of
the prescribed dimensions and in accordance with the
prescribed form; -

neither the body administering the library or archives nor the
officer in charge of the library or archives shall be taken to have
authorized the making of the infringing copy by reason only that
the copy was made on that machine.
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39B Communication by use of certain facilities

A person (including a carrier or carriage service provider) who
provides facilities for making, or facilitating the making of, a
communication is not taken to have authorised any infringement of
copyright in a work merely because another person uses the - -
facilities so provided to do something the nght to do which is
included in the copyrxght :
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Dwnswn

3—Acts not COllStltlltlIlg mfrmgements of
copyrlght in works

40 Falr dealmg for purpose of research or study

(1)

A fair deahng w1th a hterary, dramatlc, musu:a] or artistic work, or
with an adaptation of a literary, dramatic or musical work, for the
purpose of tesearch or study does not constitute an infringement of
the copyright in the work.

(1A) A fair dealing with a litei‘aly work {other than lecture notes) does

not constitute an infringement of the copyright in the work if it is
for the purpose of, or associated with, an approved course of study

~ or research ‘by-an enrolled-external student-of an-educational —- - - .
institution.

(1B} In subsection (1A) the expression lecture notes méans any literary

@)

work produced for the purpose of the course of study or research
by a person lecturing or teaching in or in connection with the
course of study or research. ' :

For the purposes of this Act, the matters to which regard shall be
had, in determining whether a dealing with a literary, dramatic,
musical or artistic work or with an adaptation of a literary,
dramatic or musical work, being a dealing by way of reproducing
the whole or a part of the work or adaptation, constitutes a fair
dealing with the work or adaptatlon for the purpose of research or
study include:

(a) the purpose and character of the dealmg,

(b) the nature of the work or-adaptation;

(c) the possibility of obtaining the work or adaptation within a

" reasonable time at an ordinary commercial price;

(d) the effect of the dealing upon the potential market for, or
value of, the work or adaptation; and

(e) in a case where part only of the work or adaptation is
reproduced—the amount and substantiality of the part copied
taken in relation to the whole work or adaptation.
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(3) Notwithstanding subsection (2}, a dealing with a literary, dramatic
or musical work, or with an adaptation of such a work, being a
dealing by way of the reproducmg, for the purposes of research or
study:

(a) if the work or adaptation comprlses an amcle ina pcnodlcal
publication—of the whole or a part of that work or
adaptation,; or

(b) in any other case—of not more than a reasonable portion of
the work or adaptation; :

" shall be taken to be a fair dealing with that work or adaptauon for
the purpose of research or study.

(4) Subsection (3) does not apply to a dealing by way of reproducing
the whole or a part of an article in a periodical publication if
another article in that publication, being an article’ dealing with a
different subject matter, is also reproduced.

41 Fair dealing for purpose of criticism or review

A fair dealing with a literary, dramatic, musical or artistic work, or
with an adaptation of a literary, dramatic or musical work, does not
constitute an infringement of the copyright in the work if it is for
the purpose of criticism or review, whether of that work or of
another work, and a sufficient acknowledgemcnt of the work is
made. '

42 Fair dealing for purpose of reporting news

(1) A fair dealing with a literary, dramatic, musical or artistic work, or
with an adaptation of a literary, dramatic or musical work, does not
constitute an infringement of the copyright in the work if:

-{a) it is for the purpose of, or is associated with, the reporting of
. news in a newspaper, magazine or similar periodical and a
sufficient acknowledgement of the work is made; or
. (b itis for the purpose of, or is associated with, the reporting of
news by means of a communication or in a cinematograph
film.
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(2) The playing of a musical work in the course of reporting news by
means of a communication or in a cmematograph film is not a fair
dealing with the work for the purposes of this section if the playing
of the work does not form part 'of the news being reported.

43 Reproduction for purpose of ]udlclal proceedings or professional
advice

(1) The copyrightin a lltcraly, dramatic, musmal or artistic work is not
infringed by anything done for the purposes of a judicial
proceeding or of a report of a judicial proceeding.

(2) A fair dealing with a literary, dramatic, musical or artistic work
does not constitute an infringement of the copyright in the work if
 itis for the purpose of the giving of professional advice by:
(a) alegal practitioner; or o
(b) a person registered as a patent attorney under the Patents
- Aet 1990; or
(c) a person registered as a trade marks attorney under the Trade
Marks Act 1995, :

43A Temporary reproductions made in the course of
commumcatlon _

(1) Ihe copyright in a work, or an adaptation of a work, is not
infringed by making a temporary reproduction of the work or
adaptation as part-of the technical process of making or receiving a
communication. ' :

(2) Subsection (1) does not apply in relatlon to the making of a
temporary reproduction of a work, or an adaptation of a work, as
part of the technical process of making a communication if the
making of the communication is an infringement of copyright.

43B Temporary. reproductions of works as part of a technical
process of use

(1) Subject to subsection (2), the copyright in a work is not infringed
by the making of a temporary reproduction of the work if the
reproduction is incidentally made as a necessary part of a technical
process of using a copy of the work.
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(2} Subsection (1) does not apply to:
" {a) the making of a temporary reproduction of a work 1f the
reproduction is made from:
(1) : an infringing copy of the work; or
(ii) a copy of the work where the copy is made in another
‘country and would be an infringing copy of the work if
the person who made the copy had done so in Australia;
or
(b) the making of a temporary reproduction of a work as a
* necessary part of a technical process of using a copy of the
work if that use constitutes an infringement of the copyright
in the work.

(3) Subsection (1) does not apply to any subsequent use of a temporary
reproduction of a.work other than as a part of the technical process
in which the temporary reproduction was made.

44 Inclusion of works in collections for use by piaces of education

(1) The copyright in a published literary, dramatic, musical or artistic
work is not infringed by the inclusion of a short extract from the
work, or, in the case of a published literary, dramatic or musical
work, from an adaptation of the work, in a collection of literary,
dramatic, musical or artistic works contained in a book, sound
recording or cinematograph film and intended for use by places of
education if: _

(a) the coilecnon is descnbed i an appropriate place in the
book, on the label of each record embodying the recording or
of its container, or in the film, as being intended for use by
places of education; :

" (b) the work or adaptation was not published for the purpose of
being used by places of education;

{(c) the collection consists principally of matter in which
copyright does not subsist; and

(d) a sufficient acknowledgement of the work or adaptation is
made,

(2) The last preceding subsection does not apply in relation to the
copyright in a work if, in addition to the extract concerned, 2 or
more other extracts from, or from adaptations of, works (being
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works in which copyright subsists at the time when the collection
is published) by the author of the first-mentioned work are
contained in that collection, or are contained in that collection
taken together with every similar collection, if any, of works
intended for use by places of education and published by the same
publisher within the period of 5 years immediately prccedm g the
publication of the first menticoned colIectlon

44A Importation etec. of books

1)

{byor(c).

)

The copyright in an overseas work first published on or after the
commencing day is not infringed by a person who, without the
licence of the owner of the copyright, imports a non-infringing
book into Australia for a purpose mentioned in paragraph 37(1)(a),

Subject to this section, the copyright in:
(a) an overseas work first published before the commencing day;
- or
(b) a work first pubhshed in. Australia, whether beforc on or
after the commencing day;
is not infringed by a person who, without the licence of the owner

- of the copyright, imports a copy (in this subsection called the

imported copy) of a hardback or paperback version of a
non-infringing book into Australia for a purpose mentioned in
paragraph 37(1)(a), (b) or (¢} if:

(c) the person had ordered in writing from the copyright owner,
or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to satisfy the person’s reasonable

- requirements); and- _
(d) when the person ordered the imported copy, the original
_order mentioned in paragraph (c) had not been withdrawn or
cancelled by, or with the consent of, the person and:

(i) atleast 7 days had elapsed since the person placed the
‘original order and the copyright owner, licensee or
agent had not notified the person in writing that the
original order would be ﬁlled w1thm 90 days after it was
-placed or
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(ii} at least 90 days had elapsed since the person placed the
original order and the copyright owner, lrcensee or
agent had not filled the order.

(3) The copyright in & published work (whether first published before,
on or after the commencing day) is not infringed by a person who,
without the licence of the owner of the copyright, imports a single
copy of a non-infringing book into Australia if the importation is
for the purpose of filling a written order, or a verifiable telephone
order, by a customer of the person and:

(a) .in the case of a written order, the order contains a statement,
signed by the customer; or '
. (b) in the case of a telephone order, the customer makes a
verifiable statement; :
to the effect that the customer does not intend to use the book for a
purpose mentioned in paragraph 37(1)(a), (b) or (c).

(4) The copyright in a published work (whether first published before,
on or after the commencing day) is not infringed by a person who,
without the licence of the owner of the copyright, imports 2 or
more copies of a non-infringing book into Australia if;

{(a) the importation is for the purpose of filling a written order, or
a verifiable telephone order, placed with the person by or on
behalf of a library, other than a library conducted for the
profit {direct or indirect) of a person or organisation; and

(b} in the case of a written order—the order contains a statement,
signed by the person placing the order, to the effect that the
library does not intend to use any of the books for a purpose
mentioned in paragraph 37(1)}(a), (b) or (c); and

{cf in the case of a telephone order—the person placing the order
makes a verifiable statement to the effect referredton
paragraph (b); and

{d) the number of copies so imported is not more than the
number of copies so ordered.

(5) Without limiting the ways in which a telephane order under
subsection (3) or (4), or a statement under paragraph (3)(b) or
{4)c) relating to such an order, may be verified, such an order or
staternent is, for the purposes of this section, taken to be verifiable
if the persen who takes the order, or to whom the statement is
made, makes a written note of the details of the order or statement
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when, or immediately after, the order is placed, or the statement is
~ made, as the case may be.

(6) Where:
(a) a book is imported into Australia for a purpose mentioned in
paragraph 37(1)(a), (b) or (c); and
{(b) the importation does not, under this section, constitute an
. infringement of copyright in a published work;
the use of the book for any such purpose does not constitute an
infringement of the copyright in the work and subsection 38(1)
does not apply to the book.

(7) Subsection (2} does not apply to the importation of a copy of a-
hardback version of a non-infringing book into Australia if the
copyright owner, or his or her licensee or agent, is able to supply in

“~“Australia enough copies- of a-paperback version of the-book to fill-  __
any. reasonable order.

(8) For the purposes of paragraph (2)(d), a copyright owner, licensee
or agent is not taken to have filled an otder by a person for one or
more copies of a version of a book unless and until the copyright
owner, licensee or agent sends the copy, or all of the copies, as the
case requires, to the person. o

{9) In this section:

beok does not include:

(a) a book whose main content is one or more musical works,
with or without any related literary, dramatic or artistic work;
or '

{b) a manual sold with computer software for use in connection
with that software; or

{c) a periodical publication.

commencing day means the day on which the Copyright
Amendment Act 1991 commences. :

overseas work means a work:
(a) that was first published in a country other than Australia; and

(b) that was not published in Australia within 30 days after its
first publication in that other country.
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Note: - A work may, for the purposes of this Act, be first published in
Australia if it is published in Australiz within 30 days of an earlier
publication elsewhere. For the meaning of first publication, see
section 29 and, in particular, subsection 29¢5).

44B Reproduction of wrltmg on approved label for contamers for

chemical product

The reproduction on a Jabe] on a contmner for a chemical product
of any writing appeanng on an approved label is not an
infringement of any copyright subsisting under this Part in relation
to that writing. ' -

44C Copyright subsisting in accéssoriés etc. to'imported articles

1)

)

The copyright in a work a copy of which is, or is.on, or embodied
in, a non-infringing accessory to an article i is not infringed by
importing the accessory wnh the article.

Note: - See the definition of accessery in subsection 10{1) and see also

section 10AD for an expanded meaning of aecessory in relation to
_certain imported articles. -

Section 38 does not apply to a copy of a work, being a copy that is,
or is on, or embodied in, a non-infringing accessory to an article, if
the importation of the AcCesSOry is not an infrin gement of copyright
in the work

44D Import of non-infringing copy of sound recording does not

(1)

infringe copyright in works recorded

The copyright in a literary, dramatic or. musical work is not
infringed by a person who:
(a) imports into Australia a non-infringing copy of a sound
recording of the work; or
(b) does an act described in section 38 involving an article that is
a non-infringing copy of a sound recording of the work and
has been imported into Australia by anyone.
Note: In & civil action for infringement of copyright, & copy of & sound

recording is presumed not 1o be a non-infringing copy of the sound
recording unless the defendant proves it is. See section [30A.
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(2) This section applies to a copy of a sound recording only if, when
the copy is imported into Australia, the sound recording has been
. published:
(a) in Australia; or
(b) in another country (the pubkcatwn coumry) by or with the
consent of:,
(1) the owner of the copyright or related right in the sound
recording in the publication country; or
(i) the owner of the copyright or related right in the sound
recording in the country (the original recording
country) in which the sound recording was made, if the
 law of the publication country did not provide for
. copyright or a related right in sound recordings when
publication occurred; or
(iiiy "the maker of the sound recording,” 1f nelther the law of-
the publication country nor the law of the original
recording country (whether those countries are different
or not) provided for copyright or a related right in sound
recordings when publication occurred.

Note: Subsection 29(6) deals with unauthorised pubdication.
(3} In subsection (2}:

owner of the copyright or related right in the sound recording
means the owner at the time publication of the sound recording
occurred.

44E Importation and sale etc. of copies of computer programs

The copyright in a literary work:
(a) thatis a computer program; and
(b) that has been published in ‘Australia or a qualifying country;
is not infringed by a person who:
{c) imports into Australia an article that has cmbodied inita
non-infringing copy of the program; or
{d) does an act mentioned in section 38 involving an article that
has embodied in it a-non-infringing copy of the program and
that has been imported into Australia by anyone.

Note: Section 130B deals with the burden of proof a defendant bears in a
civil action for infringement of copyright.
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44F Importation and sale etc. of copies of electronic literary or

music items

" The copyright in a'work:

(a) that is, oris part of, an electronic literary or music item; and
(b) ‘that has been published in Australia or a qualifying country;
is not infringed by a person who:
(c) imports into Australia an article that has embodied in it a
 non-infringing copy of the electronic literary or music item;
or L . _
(d) does an act mentioned in section 38 involving an article that
- has embodied in it a non-infringing copy of the electronic
literary or music item and that has been imported into
Australia by anyone. ;

Note: Section 130C deals with the burden of proof a defendant bears in a
civil action for infringement of copyright. :
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Division 4—Acts not constituting infpingéhients of
copyright in literary, dramatic and musical works

45 Reading or recitation in public or for a broadcast

The reading or recitation in public, or the inclusion in a sound
broadcast or television broadcast of a reading or recitation, of an -
extract of reasonable length from a published literary or dramatic
work, or from an adaptation of such a work, does not constitute an
infringement of the copyright in the work if a sufficient -
acknowledgement of the work is made. '

46 -Performance-at premises-where-persons-reside orsleep . . __.___

Where a literary, dramatic or musical work, or an adaptation of
such a work, is performed in public, by the operation of reception
equipment or by the use of a record, at premises where persons
reside or sleep, as part of the amenities provided exclusively for
residents or inmates of the premises or for those residents or
“inmates and their guests, the performance does not constitute an
infringement of the copyright in the work. '

47 Reproduction for purpose of broadcasting

(1) Where the broadcasting by a person of a literary, dramatic or
musical work, or of an adaptation of such a work, would not
(whether by reason of an assignment or licence or of the operation
of a provision of this Act) constitute an infringement of the
copyright in the work, but the making by the person of a sound
recording or a cinematograph film of the work or adaptation
would, apart from this subsection, constitute such an infringement,
the copyright in the work is not infringed by the making by the
person of such a recording or film solely for the purpo‘;e of the
broadcasting of the work or adaptation.
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(2) The last preceding subsection does not apply in relation to a
recording or film if a record embodying the recordmg or a copy of
the film is used for a purpose other than:’

(a) the broadcastmg of the work or adaptation in circumstances
that do not (whether by reason of an assignment or licence or
of the operation of a provision of this Act) constitute an
infringement of the copyright in the work; or

(b) the making of further records embodying the recording or
further copies of the film for the purpose of the broadcasting
of the work or adaptation in such circumistances.

3) Subsectlon (H does not apply in relation to a recording or film
where a record embodying the recording or a copy of the film is
used for the purpose of the broadcasting of the work or adaptation
by a person.who is not the maker of the recording or film unless
the maker has paid to the owner of the copyright in the work such

- amount as they agree or, in default of agreement, has given an

- undertaking in writing to the owner to pay to the owner such
amount as is determined by the Copyright Tribunal, on the
application of either of them, to be equitable remuneration to the
owner for the making of the recording or film.

{4) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the work and the owner
may recover that amount in a court of competent jurisdiction from
the person as a debt due to the owner.

(5) Subsection (1) of this section does not apply in relation to a

~ recording or film unless, before the expiration of the period of
12 months commencing on the day on which any of the records

- embodying the recording or any of the copies of the film is first
used for broadcasting the work or adaptation in accordance with

- that subsection, or before the expiration of such further period, if
any, as is agreed between the maker of the recording or film and
the owner of the copyright in the work, all the records embodying
the recording or all the copies of the film are destroyed or are
delivered, with the consent of the Director-General of the
Australian Archives, to the Australian Archives.
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- (6) The Director-General of the Australian Archives shall not consent
to the delivery to the Australian Archives in accordance with
subsection (5) of a record embedying a recording or of a copy of a
film unless he or she has certified that the recordmg or film is of an
exceptional documentary character.

(7) In this section:
broadcasting does not include simulcasting.
47AA Reproduction for the purpose of simulcasting
(1) Tf the broadcasting of a literary, dramatic or musical work, or of an

adaptation of such a work, would not for any reason constitute an
infringement of the copyright in the work, but the making of a

~sound tecording or a cinematograph film of the work or-adaptation- -- -

would, apart from this subsection, constitute such an infringement,
the copyright in the work is not infringed by the making of such a
recording or film solely for the purpose of simulcasting the work or
adaptation in digital form.

(2) Subsection (1) does not apply in relation to a recording or filmifa -
record embodying the recordmg or a copy of the film is nsed for a
purpose other than: :

(a) the simulcasting of the work or adaptation in circumstances
that do not for any reason constitute an infringement of the
copyright in the work; or

(b) the making of further records embodymg the recording or
further copies of the film for the purpose of simulcasting the
work or adaptation in such circumstances.

(3) Subsection (1) does not apply in relation to a recording or film
unless all records embodying the recording, or all copies of the
film, made under that subsection are destroyed on or before the
relevant date specified in the regulations.

(4) For the purposes of subsection (3), the regulations may specify
different dates in relation to different classes of sound recordings
or cinematograph films.
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47A "'Sou_lid broadcasts by holders of print disability radio licences

(1) The making of a sound broadcast of, or of an adaptation of, a
published literary or dramatic work does not constitute an
" infringement of copyright in the work if: _
(a) the broadcast is made by a person being the holder of a print
disability radio licence and is made under the licence; and
(b) there'is made by or on behalf of the person, as soon as
practicable after the making of the broadcast arecord of the
making of the broadcast that:
(i) sets out the time and date of the making of the
broadcast;
(i) identifies the work; and
(iii) contains particulars of such other matters in relation to
the work or in relation to the broadcast as are
* prescribed.

(2) For the purposes of paragraph (1)(b) a record of the makmg of a
broadcast:
(a) may be made in writing or in any other manner prescnbcd by
the regulations; and :
(b} if it is made in writing, shall be.in accordance with the form
prescribed by the regulations.

(3) Where, at any time before the cxplration of the prescribed retention
- period after the making by a person of a sound broadcast of a
literary or dramatic work in reliance on subsection (1), a record:
made for the purposes of paragraph (1)}(b) in relation to the making
of the sound broadcast is not retained by the person, the person is
guilty of an offence pumshable upon conviction, by a fine not
exceedlng $500.

(3A) Subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code,

' (4) Itis adefence toa prosecution of a person under subsection {3} in
relation to the retention of a record if the person satisfies the court

that he or she took all reasonable precautions, and exercised due
diligence, to ensure the retention of the record.
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(5) A person is not liable to be convicted twice of an offence against
subsection (3) in relation to the retention of the same record.

(6) The owner of the copyright in a literary or dramatic work, or the
agent of such an owner, may notify in writing a person who holds
or held a print disability radio licence that the owner or agent
wishes to inspect:

(a) all the records of the person made by or on behalf of the
person for the purposes of paragraph (1)(b); or
(b) such of those records as relate to the works of a specified
author; :
~ on-a day specified in the notice, being a day (other than a Saturday,
Sunday or public holiday) not less than 7 days after the day on
. which the notice is given. . '

(7) Where a person who receives a notice under subsection (6) does
not allow the owner or agent to inspect the records to which the
notice relates during business hours.on the day specified in the
notice, the person is guilty of an offence punishable, upon
conviction, by a fine not exceedmg $500.

(?A) Subsection (7) i 1_s an offence of stt;xct llablhty.'

Note: For strict liability, see section 6.1 of the Criminal Code.

. (7B) Subsection (7) does not apply 1f the person has a reasonable

CXCuse.
Note: A defendant bears an evidential burclen in relation to the matter in
subsection (7B} (see-subsection 13.3(3) of the Criminal Code).
(8) Where:

(a) a sound broadcast of, or of an adaptation of, a literary or
dramatic work is made by a person (in this subsection
" referred to as the licence holder) being the holder of a print
disability radio licence; '
(b) by virtue of subsection (1), the making of the sound
broadcast does not infringe copyright in the work; and
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(c) the owner of the copyright in the work makes a request in

" writing at any time during the prescribed retention period -
after the making of the sound broadcast for payment for the
making of the sound broadcast;

the Iicence holder shall pay to the owner of the copynght such an
amonrmt by way of equitable remuneration for the making of the
sound broadcast as is agreed upon between the owner of the
copyright and the licence holder or, in default of agreement, as is
determined by the Copyright Tribunal on the application of either
the owner of the copyright or the licence holder.

7 (9) Where the Copyright Tribunal has under subsection (8) determined
the amount of equitable remuneration payable by a person to the
owner of the copyright in a work, the owner of the copyright may
recover that amount from the person in a court of competent
jurisdiction as a debt due to the owner of the copyright.

(10) Nothing in this section affects the right of the owner of the
copyright in a literary or dramatic work to grant a licence
authorising a person being the holder of a print disability radio
licence to make sound broadcasts of, or of adaptatlons of, the work
without infringement of that copyright.

(11) In this section:

(a) prescribed retention period means the period prescribed by
the regulations for the purposes of this paragraph; and

(b) print disability radio licence means a licence in force under
the Broadcasting Services Act 1992 or the -
Radiocommunications Act 1992, being a licence that was
granted for the purpose of authorising the making of sound
broadcasts to persons who by reason of old age, disability or
literacy problems are unable to handle books or newspapers
or to read or comprehend written material.
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Division 4A—Acts not constituting infringements of
copyright in computer programs:

47AB Meaning of computer program
In this Division:_

computer program includes any literary work that is:
(a) incorporated in, or associated with, a computer program; and

{b) essential to the effective operation of a function of that
computer program.

_47B_Reproduction for normal use or study of computer programs

(1) Subject to subsection (2), the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
of the work if:

(a) the reproduction is incidentally and automatically made as
part of the technical process of running a copy of the
program for the purposes for which the program was
designed; and '

(b) the running of the copy is done by, or on behalf of, the owner
or licensee of the copy.

(2.) Subsection {1) does not apply to the making of a reproduction of a
computer program:

(a) from arn infringing copy of the computer program; or

(b} contrary fo an express direction or licence given by, or on
behalf of, the owner of the copyright in the computer .
_program to the owner or licensee of the copy from which the
reproduction is made when the owner or licensee of that copy
acquired it.

(3) Subject to subsection (4), the copyright in a literary work that is a
computer program is not mfrmged by the rnakmg of a reproduction
of the work if:
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{a) the reproduction is incidentally and automatically made as
* part of the technical process of running a copy of the
program for the purpose of studying the ideas behind the
program and the way in which it functions; and
(b) the running of the copy is done by, or on behalf of, the owner
or licensee of the copy.

{4) Subsection (3) does not apply to the making of a reproduction of a
computer program from an infringing copy of the computcr
~ program.

(5} In this section: .

reproduction, in relation to a comﬁuter program, does not include a
version of the program of the kind referred to in paragraph
21(5)(b).

47C Back-up copy of i:ompnter programs

(D Subject to subsecuon (4), the copyright in a hterary work thatis a
~ computer program is not infringed by the making of a reproduction
- of the work if:

{a) the reproduction is made by, or on behalf of, the owner or
licensee of the copy (the original copy) from which the
reproduction is made; and.

(b} the reproduction is made for use only by, or on behalf of, the
owner or licensee of the original copy; and

{c} the reproductlon is made for any of the following purposes:

(i) to enable the owner or licensee of the original copy to
use the reproduction in lieu of the original copy and to
store the original copy;

(ii) to enable the owner or licensee of the original copy to
store the reproduction for use in lieu of the original copy
if the original copy is lost, destroyed or rendered
unusable;

{iii) to enable the owner or licensee of the original copy to
use the reproduction in lien of the original copy, or of
another reproduction made under this subsection, if the
original copy, or the other reproduction, is lost,
destroyed or rendered unusable.
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(2) Subject to subsection (4), the copyright in a literary work that is a
computer program, and in any work or other subject-matter held
together with the program on the same computer system, is not
-infringed by the making of a reproduction of the program, or of
such a work or other subject-matter if: -

(a) the reproduction is made by, or on behalf of, the owner or
licensee of the copy (the original copy) from which the
_reproduction is made; and

{b) the making of the reproducnon is part of the normal back-up
copying of data for security purposes. .

(3) Subsection (1) applies in relation to a reproduction of a work made
for a purpose referred to in subparagraph (1)(c)(iii) whether or not
other reproductions of the work have previously been made for the
same purpose from the same Copy. '

(4) Subsections (1) and (2) do not apply to the makmg of a
reproduction of a computer program:

(a) from an infringing copy of the computer prograrn or

(b) if the owner of the copyright in the computer program has so
designed the program that copies of it cannot be made
without modifying the program; or

(c) if a licence to use the original copy, given by, or on behalf of,
the owner of the copyright in the computer program to the
owner of the original copy when the owrer of that copy
acquired it, has expired or been terminated.

(5) For the purposes of this section, a reference to a copy of a
computer program is a reference to any article in which the
‘computer program is reproduced ina mater:al form.

(6) In this section:

reproduction, in relation to a computer program, does not include a
version of the program of the kind referred to in paragraph
21(5)(b}.
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47D Reproducing computer programs to make interoperable
‘products’

(1) Subject to this Division, the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
or adaptation of the work if:

{a) the reproduction or adaptation is made by, or on behalf of,
the owner or licensee of the copy of the program (the
eriginal program) used for making the reproduction or
adaptation; and

(b) the reproduction or adaptation is made for the purpose of
obtaining information necessary to enable the owner or
o . licensee, or a person acting on behalf of the owner or
licensee, to make independently another program (the new
program), or an article, to connect 1o and be used together
with, or otherwise to interoperate with, the onglnal program
or any other program; and :

(c} the reproduction or adaptation is made only to the extent
reasonably necessary to obtain the information referred to in
paragraph (b); and :

(d) to the extent that the new program reproduces or adapts the
original program, it does so only to the extent necessary to
enable the new program to connect to and be used together
with, or otherwise to interoperate with, the original program
or the other program; and

(e} the information referred to in paragraph (b} is not readily
available to the owner or licensee from another source when

~ the reproduction or adaptatlon is made.

(2) Subsection (1) does not apply to the makmg ofa reproductlon or
adaptation of a computer program from an infringing copy of the
COMputer prograin.

47E Reproducing computer programs to correct errors |

(1) Subject to this Division, the copyright in a litei‘ary work thatis a
computer progrant is not infringed by the making, on or after
23 February 1999, of a reproduction or adaptation of the work if:
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(a) the reproduction or adaptation is made by, or on behalf of,
the owner or licensee of the copy of the program (the
original copy) used for mak.lng the reproducnon or
adaptation; and o

{(b) the réproduction or adaptation is made for the purpose of.
correcting an error in the original copy that prevents it from
operating {including in conjunction with other programs or

~ with hardware)

(1) as 1ntended by It‘i author or

(i) in accordance with any specifications or other
documentation supplied with the original copy; and

(c) the reproduction or adaptation-is made only to the extent . -
reasonably necessary to correct the error referred to in
paragraph (b); and

T T(d)y when thé repraduction or adaptation is'made; another copy of -
- the program that does operate as mentioned in paragraph (b)
is not available to the owner or licensee within a reasonable

time at an ordinary cormmercial price.

(2) Subsection (1) does not apply to the making of a reproduction or
adaptation of a computer program from an mfnngmg copy of the
computer programt.

47F Reproducing computer programs for secunty testmg

(1) Subject to this Division, the copynght na llterary work 1hat isa
computer program is not infringed by the making of a reproduction
or adaptation of the work if:

(a) the reproduction or adaptanon is made by, or on behalf of
the owner or licensee of the copy of the program (the
original copy) used for making the rep_roduction or
adaptation; and

{b) the reproduction or adaptatlon is made for the purpose of:

(i) testing in good faith the security of the original copy, or
of a computer system or network of which the original
copy is a part; or

(i) investigating, or correcting, in good faith a security flaw
in, or the vulnerability to unauthorised access of, the
original copy, or of 2 computer system or network of
which the original copy is a part; and
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(c) the reproduction or adaptation is made only to the extent
- reasonably necessary to-achieve a purpose referred to in.
paragraph (b); and

(d) the information resulting from the making of the
reproduction or adaptation is not readily available to the
owner or licensee from another source when the reproduction
or adaptation is made.

(2) Subsection (1) does not apply to the making of a reproduction or
adaptation of a computer program from an infringing copy of the
computer program. : :

47G Unauthorised use of copies or information

(n If:
(a) areproduction or adaptatJon of a literary work that isa
computer program is made under a prescribed provision; and
(b) the reproduction or adaptation, or any inforimation derived
from it, is, without the consent of the owner of the copyright
in the computer program, used, or sold or otherwise supplied
to a person, for a purpose other than a purpose specified in
the prescribed provision;
the prescribed provision does not apply, and is taken never to have
applled to the making of the reproduction or adaptation.

(2) For the purposes of this section, sections 47B, 47C, 47D, 47E and
~ 47F are prescribed provisions. :

47TH Agreements excluding operation of certain provisions

An agreement, or a provision of an agreement, that excludes or
limits, or has the effect of excluding or limiting, the operation of
subsection 47B(3), or section 47C, 47D, 47E or 47F, has no effect,
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Division 5—Copying of works in libraries or archives
48 Interpretation
In this Dmsmn a reference to an amcle contamed in a periodical

publication shall be read as a reference to anything (other than an
artistic work) appearing insuch a pubhcauan

_ 48A Copying by Parllamentary libraries for members of Parllament

The copyr:ght ina work is not infringed by anythl-ng done, for the
- sole purpose of assisting a person who is a member of a Parliament
in the performance of the person’s duties as such a member, by an

“authorized officer of alibrary;being a library-the principal purpose - -

of which is to provide ltbrary services for members of that
. Parliament.

49 Reproducing and conimuhicating works by iibr-aries and archives
for users '

(1) A person may furnish to the officer in charge of a library or
~ archives: ' o
(a) arequest in writing to be supplied with a reproduction of an
article, or a part of an article, contained in a periodical
publication or of the whole or a part of a published work
other than an article contained in a periodical publication,
“being a periodical publication or a published work held in the
collection of a library or archives; and
(b} a declaration signed by him or her stating:
(1) that he or she requires the reproduction for the purpose
of research or study and will not use it for any other
purpose; and o
(ii) that he or she has not previously been supphcd with a
reproduction of the same article or other work, or the
same part of the article or other work, as the case may
be, by an authorized officer of the library or archives.
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(2) Subject to this section, where a request and declaration referred to
in subsection (1) are furnished to the officer in charge of a library
or archives, an authorized officer of the library or archives may,
unless the declaration contains a statement that to his or her .
knowledge is untrue in a material particular, make, or cause to be
made, the reproduction to which the request relates and supply the
reproduction to the person who made the request

(2A)

A person may miake to an authorized-officer of a llbrary or

archives:

(a) arequest to be supplied with a reproduction of an article, or
part of an article, contained in a periodical publication, or of
the whole or a part of a published work other than an article
‘contained in a periodical publication, being a periodical
publication or a published work held in the collection of a
library or archives; and ) .

(b) a declaration to the effect that:

)

(if)

- (i)

the person requires the reproduction for the purpose of
research or study and will not use it for any other
purpose; .

the person has not prev10usly been supplled with a
reproduction of the same article or other work, or the
same part of the article or other work, as the case may
be, by an authonzed officer of the lnbrary or archives;
and

by reason of the remoteness of” the person s location, the
person cannot conveniently furnish to the officer in
charge of the library or archives a request and
declaration referred to in subsection (1) in relation to the
reproduction soon enough to enable the reproduction to
be supplied to the person before the time by which the
person reqmres it.

(2B) A request or dec]aratlon referred to in subsection (2A) is not
~ required to be made in writing.

(2C) Subject to this section, where:

~ (a) arequest and declaration referred to in subsection (2A) are
made by a person to an authorized officer of a library or
archives; and
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B (b) the authorized officer makes a declaration setting out
particulars of the request and declaration made by the person
and stating that:

(1) the declaratlon made by the person, so far as it relates to
the matters specified in subparagraphs (2A)(b)(i) and
(i), does not contain a statement that, to the knowledge
of the authorized officer, Is untrue in a materlal
particular; and
(i1) the authorized officer is satisfied that the declaration
made by the person is tiue so far as it relates to the
matter specified in subparagraph (2A)(b)(iii);
an authorized officer of the library or archives may make, or cause
to be made, the reproduction to which the request relates and

. supply the reproduction to the person.

3

Where a charge is made for making and supplying a reproduction
to which a request under subsection (1) or (2A) relates,

" subsection (2) or (2C), as the case may be, does not apply in

(4)

(3)

(3A)

relation to the request if the amount of the charge exceeds the cost
of making and supplying the reproduction.

‘Subsection (2) or (2C) does not apply in relation to a request for a
reproduction of, or parts of, 2 or more articles contained in the
same periodical publication unless the artlcles relate to the same
subject matter,

Subsection (2) or (2C) does not apply to a request for a
reproduction of the whole of a work {other than an article
contained in a periodical publication), or to a reproduction of a part
of such a work that contains more than a reasonable portion of the
work unless: - '
(a) the work forms part of the library or archives collection; and
(b) before the reproduction is made, an authorized officer has,

" after Ireasohable'investigation, made a declaration stating that
he or she is satisfied that a reproduction (not being a
second-hand reproduction) of the work cannot be obtained
within a reasonable time at an ordinary commercial price. -

If an article contained in a periodical publication, or a published
work (other than an article contained in a periodical publication) is
acquired, in electronic form, as part of a library or archives
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collection, the officer in charge of the library or archives may make
it available online within the premises of the library or archives in
such a manner that users cannot, by using any equipment supplied
by the library or archives:

{a) make an electronic reproduction of the article or work; or
(b) connnumcate the article or work

{6) The copyright in an article contained in a periodical publication is
not infringed by the making, in relation to a request under
subsection (1) or (2A), of a reproduction of the article, or of a part
of the article, in accordance with subsection (2) or (2C), as the case
may be, unless the reproduction is supplied to a person other than
the person who made the request.

(7 The copyright in a published work other than an article contained
~ in a periodical publication is not infringed by the making, in
relation to a request under subsection (1) or (2A), of a reproduction
of the work, or of a part of the work, in accordance with
subsection {2) or (2C), as the case may be, unless the reproduction
is supplied to a person other than the person who made the request.

{(7A) Subsections {6) and (7) do not apply to the making under
subsection {2) or {2C) of an electronic reproduction of:

(a) an article, or a part of an article, contained in a penodlcal
publication; or

(b) the whole or part of a publlshcd work, other than such an
article;

in rélation to a request under this section for communication to the
person who made the request unless:

{c) before or when the reproduction is communicated to the
person, the person is notified in accordance with the
regulations:

(i} that the reproduction has been made under this section
and that the article or work might be subject to
copyright protection under this Act; and

(ii} about such other matters (if any) as are prescribed; and

{d) as soon as practicable after the reproduction is communicated
to the person, the reproduction made under subsection (2) or
(2C) and held by the library or archives is destroyed.
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(7B} Itis notan infringement of copyright in an article contained in a

periodical publication, or of copyright in a published work, to
comumunicate it in accordance with subsection (2}, (2C) or (3A).

(8) The regulations may exclude the application of subsection (6) or

(7} in such cases as are specified in the regulations.

(9}). In this section:

library does not include a library that is conducted for the profit,
direct or indirect, of an ind_ividual or indiyiduals.

supply includes supply by way of a communication.

50 Reproducing and communicating works by libraries or archives

n

for other libraries or archives_

The officer in charge of a Iibrafy may request, or cause another

_ pcrson to request, the officer in charge of another library to supply

2)

the officer in charge of the first-mentioned library witha -
reproduction of an article, or a part of an article, contained in a
periodical publication, or of the whole or a part of a published
work other than an article contained in a periodical publication,
being 4 periodical publication or a pubhshed work held in the

_collection of a library:

(a} for the purpose of 1nclud1ng the reproducnon in the collection
of the first-mentioned library;

(aa) in a case where the principal purpose of the first-mentioned
library is to provide library services for members of a
Parliament—for the purpose of assisting a person who is a
member of that Parliament in the performance of the person S
duties as such 2 member; or

{b) for the purpose of supplying the reproclucnon 10 a person
_ who has made a request for the reproducnon under
section 49. '

Subject to this section, where a request is made by or on behalf of
the officer in charge of a library to the officer in charge of another
library under subsection {1}, an authorized officer of the
last-mentioned library may make, or cause to be made, the
reproduction to which the request relates and supply the
reproduction to the officer in charge of the first-mentioned library.
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(3) Where, under subsection (2), an authorized officer of a library
makes, or causes to be made, a reproduction of the whole or part of
a work (including an article contained in a periodical publication)
and supplies it to the officer in charge of another library in
accordance with a request made under subsection (1):

(a) the reproduction shall, for all purposes of this Act, be deemed
to have been made on behalf of an authorized officer of the
other library for the purpose for which the reproduction was
requested; and

(b) an action shall not be brought against the body admmlstermg

~that first-mentioned library, or against any officer or
employee of that library, for infringement of copyright by
‘reason of the making or supplying of that reproduction.

{4) Subject to this section, if a reproduction of the whole or a part of
an article contained in a periodical publication, or of any other
published work, is, by virtue of subsection (3), taken to have been
made on behalf of an authorised officer of a hbra:y the copyright
in the article or other work is not infringed: '

(a) by the making of the reproducuon, or _
(b) if the work is supplied under subsection (2) by way of a
communication—by the making of the communication.

(5) The regulations may exclude the application of subsection 4)in
such cases as are specified in the regulations.

. (6) Where a charge is made for making and supplying a reproduction
to which a request under subsection (1) relates, subsection (4) does
not apply in relation to the request if the amount of the charge
exceeds the cost of making and supplying the reproduction.

(7) Where: _
(a) areproduction (in this subsection referred to as the relevant
reproduction) of, or of a part of, an article, or of the whole or
a part of another work, is supplied under subsection (2) to the
officer in charge of a library; and
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(b} areproduction of the same article or other work, or of the
same part of the article or other work, as the case may be, has
previously been supplied under subsection (2) for the purpose

" of inclusion in the collection of the library;

subsection (4) does not apply to or in relation to the relevant
reproduction unless, as soon as practicable after the request under
subsection (1) relating to the relevant reproduction is made, an

. authorized officer of the library makes 2 declaration:

(c) setting out particulars of the request (including the purpose
for which the relevant reproduction was requested); and

{d) statingthat the reproduction referred to in paragraph (b) has
been lost, destroyed or damaged, as the case requires.

(7A) If:
e -(a-)- a-reproduction-is-made-of the whole of a2 work (other than an
article contained in a periodical publication) or of a part of
“such a work, being a part that contains more than a
reasonable portion of the work; and
{b) the work from which the reproduction is made is in hardcopy
form; and _ .
(c) the reproduction is supplied under subsection (2} to the
- officer in charge of a library;
subsection (4) does not apply in relation to the reproduction unless:
(d) in a case where the principal purpose of the library is to
provide library services for members of a Parliament—the
reproduction is so supplied for the purpose of assisting a
person who is a member of that Parliament in the
performance of the person’s duties as such a member; or
(e) as soon as practicable after. the request under subsection (1)
relating to the reproduction is made, an authorized officer of
- the library makes a declaration:
(i) setting out particulars of the request {including the
purpose for which the reproduction was requested); and
- (ii) stating that, after reasonable investigation, the
authorized officer is satisfied that a copy (not being a
second-hand copy) of the work cannot be obtained
within a reasonable time at an ordinary commercial
price.
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(7B) If:
(a) areproduction is made of the whole of a work (including an
article contained in a periodical publication) or of a part of
such a work, whether or not the part contains more than a
reasonable portion of the work; and
(b). the work from which the reproduction is made is in electronic
form; and
{¢) the reproduction is supphed under subsection (2) to thc
officer in charge of a [ibrary;
subsection (4) does not apply in relation to the reproduction unless:
(d) in a case where the principal purpose of the library is to
provide library services for members of a Parliament—the
reproduction is so supplied for the purpose of assisting a
person who is a member of that Parliament in the
~ performance of the person’s duties as such a member; or

(e) as soon as practicable after the request under subsection (1)
relating to the reproduction is made, an authorized officer of
the library makes a declaration:

(i) setting out particulars of the request (including the

purpose for which the reproducnon was requested}; and

(ii) if the reproduction is of the whole, or of more than a
reasonable portion, of 2 work other than an article—
stating that, after reasonable investigation, the
authorised officer is satisfied that the work cannot be’
obtained in electronic form within a reasonable time at
an ordinary commercial price; and

(iii) if the reproduction is of a reasonable portio'n, or less
than a reasonable portion, of a work other than an
article-—stating that, after reasonable investigation, the
authorised officer is satisfied that the portion cannot be
obtained in electronic form, either separately or together
with a reasonable amount of other material, within a
reasonable time at an ordinary commercial price; and

(iv) if the reproduction is of the whole or of a part of an
article—stating that, after reasonable investigation, the
authorised officer is satisfied that the article cannot be
obtained on its own in electronic form within a
reasonable time at an ordinary commercial price.
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(7C) If: :
' {a) areproduction is made in electronic form by or on behalf of -
an authorised officer of a library of the whole of a work
(including an article contained in a periodical publication) or
of a part of such a work: and
"(b) the reproduction is supplied under subsection (2) to the
 officer in charge of another library;
~ subsection (4) does not apply in relation to the reproduction unless,
as soon as practicable after the reproduction is supplied to the other
library the reproduction made for the purpose of the supply and
held by the first-mentioned library is destroyed.

(8) Subsection (4) does not apply toa reproductron or communication
~ of, or of parts of, 2 or more articles that are contained in the same
—-  --periodical publication-and that-have been requested.for.the.same
purpose unless the articles relate to the same subject matter.

{(9) In this section, a reference to a library shall be read as a reference
to a library other than a library that is conducted for the profit,
~ “direct or indirect of an 1nd1v1dua1 or 1nd1v1duals and as including a
+ reference to archives.

(10) In this section:

' supply includes sﬁpply by way of a communiéalionf

51 Reproducmg and communicating unpubhshed works in libraries
or archives. .

(1) Where, at a time more than 50 years after the end of the calendar
year in which the author of a literary, dramatic, musical or artistic
work died, copyright subsists in the work but:

(a) the work has not been published; and
(b) a reproduction-of the work, or, in the case of a literary,
~ dramatic or musical work, the manuscript of the work, is kept
in the collection of a library or archives where it is, subject.to
any regulations goveming that collectlon open to public
1nspect10n, )
the copyright in the work is not mfrmged
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(c) by the making or communication of a reproduction of the
work by a person for the purposes of research or study or
with 3 view to publication; or

(d) by the making or communication of a reproduction of the
work by, or on behalf of, the officer in charge of the library
or archives if the reproduction is supplied (whether by way of
communication or-.otherwise) to a person who satisfies the
officer in charge of the library or archives that the person

© requires the reproduction for the purposes of research or
~ study, or with a view to publication, and that the person will
not use it for any other purpose

(2) If the manuscript, or a reproduction, of an unpubhshed thesis or
other similar llterary work is kept in a library of a university or
other similar institution, or in an archives, the copyright in the
thesis or other work is not infringed by the making or

 communication of a reproduction of the thesis or other work by or
on behalf of the officer in charge of the library or archives if the
reproduction is supplied (whether by communication or otherwise)
to a person who satisfies an authorized officer of the library or
archives that he or she reqmres the reproductlon for the purposes of
research or study.

S1AA Reproducing and communicating works in Austrahan
Archives

(1) The copyright in a work that is kept in the collection of the.
Australian Archives, where it is open to public inspection, is not
infringed by the making or communication by, or on behalf of, the
officer in charge of the Archives:

(a) of a single working copy of the work

(b) of a single reference copy of the work for supply to the
central office of the Archives;

(¢} on the written request for a reference copy of the work by an
officer of the Archives in a regional office of the Archives,
where the officer in charge is satisfied that a reference copy
of the work has not been previously supplied to that regional
office—of a single reference copy of the work for supply to
that regional office; '
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(d) where the officer in charge is satisfied that a reference copy
of the work supplied to a regional office of the Archives is
lost, damaged or destroyed and an officer of the Archives in

- that regional office makes a written request for a replacement
copy of the work—of a single replacement copy of the work
for supply to that regional office; or

(). where the officer in charge is satisfied that a reference copy

* of the work supplied to the central office of the Archives is
- lost, damaged or destroyed—of a single replacement copy of
the work for supply to that central office.

(2) In this section:’

reference copy, in relation to a work, means a reproduction of the
work made from a working copy for supply to the central office, or
- -—-=to-aregional office; of the Australian Archives-for use.by-that
" office in providing access to the work to members of the public.

replacement copy, in relation to a work, means a reproduction of
the work made from a working copy for the purpose of replacing a
reference copy of the work that is lost, damaged or destroyed.

working copy, in relation to a work, means a reproduction of the
work made for the purpose of enabling the Australian Archives to
retain the copy -and use it for making reference coples and
replacement cop1eb of the work. :

51A Reproducing and commumcatmg works for preservatlon and
other purposes. - :

(l) Subjcct to subsection (4), the copyright in a work that forms, or
formed, part of the collection of a library or archives is not
. infringed by the making or communicating, by or on behalf of the
officer in charge of the llbrary or archwes of a reproduction of the
work: :

-(a) if the work is held in manuscript form or is an original artistic
work—for the purpose of preserving the manuscript or
original artistic work, as the case may be, against loss or
deterioration or for the purpose of research that is being, or is
to be, carried out at the library or archives in which the work
is held or at another library or other archives;

Copyright Act 1968 81



Part IIT Copyright in original literary, dramatic, musical and artistic works
Division 8 Copying of works in libraries or archives

Section 51A

(b) if the work is held in the collection in a published form but
has been damaged or has deteriorated—for the purpose of
replacing the work; or

(¢} if the work has been held in the collectlon in a published
form but has been lost or stolen—for the purpose of replacing
the work.

(2) The copyright in a2 work that is held in the collection of a library or
archives is not infringed by the making, by or on behalf of the
officer in charge of the library or archives, of a reproduction of the
work for administrative purposes.

(3) The copyright in a work that is held in the collection of a library or
archives is not infinged by the communication, by or on behalf of
the officer in charge of the library or archives, of a reproduction of

. the work made under subsection (2} to officers of the library or
archives by making it available online 10 be accessed through the
use of a computer terminal installed within the premises of the
library or archives with the approval of the body administering the
library or archives.

(3A) The copyri ght in an original artistic work that is held in the
collection of a library or archives is not infringed in the .
-circumstances described in subsection (3B) by the communication,
by or on behalf of the officer in charge of the library or archives, of
a preservation reproduction of the work by making it available
online to be accessed through the use of a computer terminal:
(a) that is installed within the premises of the library or archives:
and .
(b) that cannot be used by a person accessing the work to make
an electronic copy or a hardcopy of the reproducnon or to
communicate the reproduction.

(3B} The circumstances in which the copynght in the original artistic
work is not infringed because of subsection {3A) are that either:
(a) the work has been lost, or has deteriorated, since the
© preservation reproduction of the work was made; or
(b} the work has become so unstable that it cannot be displayed
without risk of significant deterioration.
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(4) Subsection (1) does not apply i in relation to a work held in
published form in the collection of a library or archives unless an
“authorized officer of the library or archives has, after reasonable
investigation, made a declaration stating thal he or she is satisfied
that a copy (not being a second-hand copy) of the work cannot be
obtained within a reasonable time at an ordinary commercial price.

~(5) Where a reproduction of an unpublished work is made under
subsection (1) by or on behalf of the officer in charge of a library
_ or archives for the purpose of research that is being, or is to be,
" carried out at another library or archives, the supply or
communication of the reproduction by or on behalf of the officer to
_ the other library or archives does not, for any purpose of this Act
_ consutute the publication of the work.

_(6) In this Sectlon _____ e e e .. e

preservation reproduction, in relation to an artistic work, means a
reproduction of the work made under subsection (1) for the
purpose of preserving the work against loss or deterioration.

52 Publication of unpublished works kept in libraries or archives

(N Where
(a) a published literary, dramatic or musical work (in this section
referred to as the new work) incorporates the whole or a part
of a work (in this section referred to as the old work) to
“which subsection 5 1(1) applied immediately before the new
- work was published; :
(b) before the new work was published, the prescrlbed notice of
the intended publication of the work had been given; and
() immediately before the new work was published, the identity
of the owner of the copyright in the old work was not known
to the publishers of the new work;
then, for the purposes of this Act, the first publication of the new
" work, and any subsequent publication of the new work whether in
the same or in an altered form, shall, in so far as it constitutes a
publication of the old work, be deemed not to be an infringement
of the copyright in the old work or an unauthorized publlcatlon of
the old work. '
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(2) The last preceding subsection does not apply to a subsequent
publication of the new work incorporating a part of the old work
that was not included in the first pubhcatlon of the new work
unless: : : :

CA{a) subsecnon 51(1) would, but for this section, have applied to
that part of the old work immediately before that subsequent
publication; :

(b) before that subsequent publication, the prescnbed notice of
the intended publication had been given; and

(¢} tmmediately before that subsequent publxcauon, the identity
of the owner of the copyright in the old work was not known
to the pubhsher of that subsequent pubhcatlon

3) If a work, or part of a work, has been published and, because of
this section, the publication is taken not to be an infringement of
the copyright in the work, the copyright in the work is not
infringed by a person who, after the publication took place:

{a) broadcasts the work, or that part of the work; or

(b} electronically transmits the work, or that part of the work
(other than in a broadcast) for a fee payable to the person
who made the transmission; or

(c) performs the work, or that part of the work, in public; or

(d) makes a record of the work, or that part of the work.

53 -Application of Division to illustrations accompanymg articles and
other works

Where an article, thesis or literary, dramatic or musical work is
accompanied by artistic works provided for the purpose of
explaining or illustrating the article, thesis or other work (in this
section referred to.as the illustrations), the preceding sections of
this Division apply as if:

{a) where any of those sections provides that the copyright in the
article, thesis or work is not infringed—the reference to that
copyright included a reference to any copyright in the
illustrations;

{b) areference in section 49, section 50, section 51 or 51Ato a
reproduction of the article, thesis or work included a
reference to a reproduction of the article, thesis or work
together with a reproduction of the illustrations;
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a reference in section 49 or section 50 to a reproduction of a
part of the article or work included a referencetoa
reproduction of that part of the article or work together with a
reproduction of the illustrations that were provided for the
purpose of explaining or illustrating that part;-and

a reference in section 51 A or section 52 to the doing of any
act in relation to the work included a reference to the doing
of that act in relation to the work together with the
illustrations. '
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Division 6—Recording of musical works

54 Interpretation

H For the purposes of this Dmmon

(a) a reference to a musical work shaII be read as a reference to
the work in its original form or to an adaptation of the work;

{b} areference to the owner of the copyright in a literary,
dramatic or musical work shall, unless the contrary intention
appears, be read as a reference to the person who is entitled
10 authorize the making in, and the importation into,
Australia of records of the work; and

(c) areference 1o sale of a record by retail or to retail sale of a
record shall be read as not including a reference to:

(i) sale for a consideration not consisting wholly of money;
N
(ii) sale by a person not ordinarily carrying on the business
of making or selling récords.

(2) For the purposes of this Division, where a musical work is
comprised partly in one record and partly in another record or other
records, all the records shall be treated as if they constituted a
single record.

(3} A reference in this Division to a record of a musical work does not
include a reference to a sound-track associated with visual images
forming part of a cinematograph film.

(4) Subject to subsection (5), this Division applies to a record of a part
of a musical work as it applies to a record of the whole work.

(5) Section 55: _

(a) does not apply to a record of 2 whole work unless the
previous record referred to in paragraph 55(1)(a) was a
record of the whole work; and

(b) does not apply to a record of a part of a work unless that
previous record was a record of that part of the work.
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55 Conditions upon which manufacturer may make records of
musical work

(1) Subject to this Division, the copyright in a musical work is not
infringed by a person (in this section referred to as the
manufacturer) who makes, in Australia, a record of the work if:

(a) arecord of the work:-

8y
(it}

(1;1)

(iv)

.- copyright in the work;

has previously been made in, or imported into, Australia
for the purpose of retail sale and was so made or .
imported by, or with the licence of, the owner of the
copyright in the work;

has previously been made in Australia for use in making
other records for the purpose of retail sale and was SO
made by, or with the Hcence of, the owner of the

has previously been made in, or lmported mto a country
other than Australia for the purpose of retail sale, being
a country that, at the time of the previous making or
importation, was specified in the regulations to be a
country in relation to which this Division applies, and
was so made or imported by, or with the licence of, the
person who was, under the law of that country, the
owner of the copyright in the work; or

has previously been made in a country other than
Australia for use in making other records for the
purpose of retail sale, being a country that, at the time of
the previous making, was specified in the regulations to
be a country in relation fo which this Division applies,
and was so made by, or with the licence of, the person
who was, under the law of that country, the owner of the
copyright in the work;

(b) before the making of the record, the prescribed notice of the
intended making of the record was given to the owner of the
copyright; :

(¢} the manufacturer intends to sell the record by retail, or to

~ supply it for the purpose of its being sold by retail by a
person other than the manufacturer, or intends to use it for
making other records that are to be so sold or supplied; and
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(d) where the record is so sold or supplied by the manufacturer:

(i) the sale or supply is made wnh the hcence of the owner
of the copyright; and ' '

(ii) the prescribed royalty is pald to. the owncr of the
copyright:
(A) in the manner agreed between the manufacturer
and the owner of the copyright or, failing such
- agreement, determined by the Copyright
- Tribunal under section 152B; or - _
(B) if no such agreement or determination is in
force—in the manner prescribed by the _
regulations. o

(3) Subparagraph (1)(d)(i) does not apply in relation to a record of a
work (other than a work that was made for the purpose of being
_performed, or has been performed, in association with a dramatic
work or has been included in a cinematograph film) if the sale or
supply is made after the expiration of the prescribed period after
the earliest of the following dates:

(a) the date of the first making in, or the date of the first
importation into, Australia of a previous record of the work
in circumstances referred to in subparagraph (1)(a)(i) or (ii);

(b) the date of the first supplying (whether by sale or otherwise)
to the public in a country referred to in
subparagraph (1)(a)(iii) or (iv) of a previous record of the
work made in, or imported into, that country in
circumstances referred to in that subparagraph.

. (4) Regulations prescribing a period for the purposes of the last
' preceding subsection may prescribe different periods in relation to
different classes of records. '

(5) If, apart from this subsection, the amount of royalty payable in
* respect of a record under this section would be less than one cent,
that amount of royalty 1s one cent. '
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" {6} In this section: -

- prescribed royalty, in relation to a record of a musical work,

means: . . .

_ (a) such amount of royalty as is agreed between the
manufacturer and the owner of the copyright in the work or,
failing such agreement, as is determined by the Copyright

" Tribunal under section 152A; or '
(b} if no such agreement or determination is in force—an amount
equal to 6.25% of the retail selling price of the record.

57 Provisions relating fo royalty where 2 or more works are on the
one record

. Where a record comprises 2 or more musical works, whether or not
there is any other matter comprised in the record:

(a) if the record includes a work in which copyright does not
subsist or works in which copyrights do not subsist the
royalty payable in respect of the record is, subject to the next

" succeeding paragraph, the amount that bears to the amount

_ that, but for this section, would be the amount of the royalty
the same proportion as the number of works in the record in
which copyrights subsist bears to the total number of works
in the record; and

(b) if the record includes 2 or more works in which copyrights.
subsist: .

(i) subject to this Division, the royalty payable in respect of
the record shall not be less than One cent in respect of
each work in the record in which copyright subsists; and

(it) if the owners of the copyrights in the works in the
record in which copyrights subsist are different persons
. there shall be paid to the owner of the copyright in each
work, in respect of that work, an amount ascertained by
dividing the amount of the royalty payable in respect of
the record by the number of works in the record in
which copyrights subsist.
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59 Conditions upon which manufacturer may include part of a
literary or dramatic work in a record of a musical work

(1) Where:

{(a) a pcrson makes in Australia a record compnsmg the
performance of a.musical work in which words are sung, or
are spoken 1nc1dentally to or in association with the music,
whether or not there is’ any other matter comprised in the
record; :

(b) copyright does not subsist in that work or, if copyright so
© subsists, the requirements specified in subsection 55(1) are
" complied with in relation to that copyright; ; :

{c) the words consist or form part of a hterary or dramatic work
in which copynght subsists;

(d) arecord of the musical work in which those words, or words
substantially the same as those words, were sung, or were
“spoken incidentally to or in association with the music:

(1) has previously been made in, or imported into, Australia,

for the purpose of retail sale and was so made or
" importéd by, or with the licence of, the owner of the
copyright in the llterary or dramatic work;

(ii) has previously been made in Australia for use in making
other records for the purpose of retail sale and was so
made by, or with the licence of, the owner of the

. copyright in the literary or dramatic work;

(iti) has previously been made in, or imported into, a country
other than Australia for the purposé of retail sale, being
a country that, at the time of the previous making or
importation, was specified in the regulations to be a
country in relation to which this Division applies, and
was so made or imported by, or with the licence of, the
person who was, under the law of that country, the
owner of the copyright in the literary or dramatic work;
or - - - . _

(iv) has previously been made in a country other than
Australia for use in making other records for the
purpose of retail sale, being a country that, at the time of
the previous making, was specified in the regulations to
be a country in relation to which this Division applies,
and was so made by, or with the licence of, the person
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who was, under the'law of that country, the owner of the
'~ copyright i in the literary or dramatic work; and

(e) the like notice was given to the owner of the copyright in the
literary or dramatic work as is required by paragraph 55(1)(b)
to be given to the owner of the copyright (if any) in the
musical work and there is paid to the owner of the copyright
in the literary or dramatic work such amount (if any) as is
ascertained in accordance with this section; |

the making of the record does not constitute an mfnngement of the
copyrtght in the literary or dramatic work.

(2) Where copynght does not submst n the musu:al work the amount
to be paid in respect of the literary or dramatic work is an amount
equal to the royalty that, but for this section, would have been
payable in respect of the musical work if copyright had subsisted in
the musical work, : '

'(3y Where copyright subsists in the musical work as well as in the
- literary-or dramatic work: :
(a) if the copyrights in those works are owned by the same
person—an amount is not payable in respect of the literary or
dramatic work; or

(b) if the copyrights in those works are owned by different
persons—the royalty that, but for this section, would have
been payable in respect of the musical work shall be
apportioned between them in such manner as they agree, or,
in default of the agreement, as is determined by the
‘Copyright Tribunal on the application of either of them.

(4) Where the owner of the copyright in a musical work and the owner
of the copyright in a literary or dramatic work do not agree on the
manner in which an amount is to be apportioned between them but

" the person who made the record gives an undertaking in writing to'
each owner to pay to him or her the portion of that amount that the
Tribunal determines to be payable to him or her, then:

(a) paragraph 55(1)(d) and paragraph (1){(e) of this section have .
* effect as if the payments referred to in those paragraphs had
been made; and '
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(b) the person who made the record is liable, when the amount to
which an undertaKing relates is determined, to pay that
amount to the owner of the copyright to whom the

" undertaking was given and the owner may recover that
amount in a court of competent jurisdiction from that person
‘asa debt duc to the owner.

5) Regulanons made for the purposes of paragraph 55(1)(d) in
relation to payments to the owner of the copyright in a musical
work have the like effect, with any necessary modifications, for the
purposes of paragraph (1)(e) of this section in relation to payments
to the owner of the copyright ina literary or dramatic work.

60 Records made partly for retail sale and partly for gratuitous
dlsposal

Where a person makes, in Australia, a number of records

" . embodying the same sound recording, being a recording of a
musical work or of a musical work and of words consisting or
forming part of a literary or dramatic work, with the intention of:

(a) selling by retail, or supplying for sale by retail by another
person, a substantial proportion of the records (in this section
referred to as the records made for retail sale); and

(b) dxsposmg gratuitously of the remainder of the records or
supplying the remainder of the records for gratuitous disposal

- by another person; '
this Division applies in relation to the records other than the
records made for retail sale as if: '

(c) those records had been made with the intention of selling

 them by retail or of supplying them for sale by retail by
another person;

- (d) the gratuitous disposal of those records by the maker of the
records, or the supplying of those records by, the maker of the
records for gratuitous disposal by another person, were a sale
of the records by retail; and

(e) the retail selling price of those records were the same as the
retail selling price of the records made for retail sale.
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61 Making inquiries in relation to previous records

Where: _

{(a) a person makes inquiries, as prescribed, for the purpose of -
ascertaining whether a record of 2 musical work, or a record
of a musical work in which words consisting or forming part
of a literary or dramatic work were sung or spoken, has
previously been made in, or imported into, Australia by, or
with the licence of, the owner of the copyright in the musical
work or in the literary or dramatic work, as the case may be,
for the purpose of retail sale or for use in making other
records for the purpose of retail sale; and

{b) an answer to those i mqumcs 1s not received within r.he
prescribed period;

-—- ---a record of that musical .work, or-a.record. of. that work in whmh_.... e

those words were sung or spoken, as the case may be, shall, for the
purposes of the application of this Division:
(¢) in relation to the person who made the inquiries; or
(d) in relation to a person who makes records of the musn::al
wark, or records of that work in which those words or
- substantially the same words are sung or spoken, for the
purpose of supplying those records to the person who made
the inquiries in pursuance of an agreement entered into
between those persons for the making of the records;
be taken to have been previously made in, or imported into,
Australia with the licence of the owner of that copyright for the
purpose of retail sale or for use in making other records for the
purpose of retail sale, as the case may be.

64 Sections 55 and 59 to be disregarded in determining whether an
infringement has been committed by the importation of
records

For the purpose of any provision of this Act relating to imported
articles, in determining whether the making of a record made

~ outside Australia would have constituted an infringement of
copyright if the record had be¢n made in Australia by the importer,
sections 55 and 59 shall be disregarded.
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Division 7—Acts not constituting infringements of

copyright in artistic works

65 Sculptures and certain other works in public places

(1) This section applies to sculptures and to works of artistic
" craftsmanship of the kind referred to-in paragraph (c) of the

definition of artistic work in section 10.

(2) Thel copyright in a work to which this section applies that is

situated, otherwise than temporarily, in a public place, or in

* premises open to the public, is not infringed by the making of a

painting, drawing, engraving or photograph of the work or by the
inclusion of the work in a cinematograph film orin a tciev_ision

" broadcast.

66 Buildings and models of buildings

The copyright in a building or a model of a building is not
infringed by the making of a painting, drawing, engraving or
photograph of the building or model or by the inclusion of the
building or model in a cinematograph film or in a television
broadcast.

67 Incidental filming or televising of artistic works

Without prejudice to the last two preceding sections, the copyright
in an artistic work is not infringed by the inclusion of the work in a
cinematograph film or in a television broadcast if its inclusion in
the film or broadcast is only incidental to the principal matters
represented in the film or broadcast. '

68 Pub!iéaﬁon of artistic works

The copyright in an artistic work is not infringed by the publication
of a painting, drawing, engraving, photograph or cinematograph
film if, by virtue of section 635, section 66 or section 67, the making
of that painting, drawing, engraving, photograph or film did not
constitute an infringement of the copyright.
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70 Reproduction for purpose of mcludmg work in television
broadcast

(1} Where the inclusion of an artistic work in a television broadcast

made by a person would not (whether by reason of an assignment

- or licence or of the operation of a provision of this Act) constitute
an infringement of copyright in the work but the making by the
person of a cinematograph film of the work would, apart from this

- subsection, constitute such an infringement, the copyright in the
work is not infringed by the making by the person of such a film

. solely for the purpose of the inclusion of the work in a television

-broadcast. -

{2) The last preceding subsection does not apply in relation to a film if
a copy of the film is used for a purpose other than:

{a) the inclusion of the work in a television broadcast in
circumstances that do not (whether by reason of an
assignment or licence or of the operation of a provision of
this Act) constitute an mfnngement of the copyright in the
work; or

(b) the making of further copnes of the film for the purpose of the
inclusion of the work in such a broadcast.

(3) Subsection {1} does not-apply in relation to a film where a copy of
the film is used for the purpose of the inclusion of the work in a
television broadcast made by a person who is not the maker of the
film unless the maker has paid to the owner of the copyright in the
work such amount as they agree or, in default of agreement, has
given an undertaking in writing to the owner to pay to the owner
such amount as is determined by. the Copyright Tribunal, on the
application of either of them, to be equitable remuneration to the
owner for the making of the film.

{(4) A person who has given an undertaking referred to in the last
. preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the work and the owner
may recover that amount in a court of competent jurisdiction from
the person as a debt due to the owner.
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(5) Subsection (1) does not apply in relation to a film unless, before
the expiration of the period of 12 months comnmencing on the day
on which any of the copies of the film is first used for including the
work in a television broadcast in accordance with that subsection,
or before the expiration of such further period, if any, as is agreed
between the maker of the film and the owner of the ¢opyright in

“the work, all the copies of the film are destroyed or are delivered,
with the consent of the Director-General of the Austrahan
Archwes to the Austrahan Archwes '

(6} The D1rector«(}eneral of the Austrahan Archives shall not consent
to the delivery to the Australian Archives in accordance with
subsection {5) of a copy of a film unless he or she has certified that
the film is of an exceptional documentary character.

72 Reproduction of part of work in later work

(1) The copyright in an artistic work is not infringed by the making of '
a later artistic work by the same author if, in making the later work,
the author does not repeat or Irmtate the main design of the earlier

- work.

~ (2) The last preceding subsection has effect notwithstanding that part
of the earlier work is reproduced in the later work and that, in
reproducing the later work, the author used a mould, cast, sketch,
plan, model or study made for the purposes of the earlier work.

73 ‘Reconstruction of buildings

: (I). Where copyright subsists in a building, the copyright is not
infringed by a reconstruction of that building.

(2) Where a building has been constructed in accordance with
architectural drawings or plans in which copyright subsists and has
" been so constructed by, or with the licence of, the owner of that
copyright, that copyright is not infringed by a later reconstruction
‘of the building by reference to those drawings or plans.
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Division 8—Designs
74 Corresponding design
(1) In this Division:

" corresponding design, In relation to an artistic work, means visual
features of shape or configuration which, when embodied in a
product, result in a reproduction of that work, whether or not the
visual features constitute a design that is capable of being
registered under the Designs Act 2003.

(2) For the purposes of subsection (1):

embodied in, in relat_ion 1o a product, includes woven inlo,
impressed on or worked into the product.

75 Copyright protection where corresponding design registered

Subject to section 76, where copyright subsists in an artistic work

. {whether made before the commencement of this section or
otherwise) and a corresponding design is or has been registered
under the Designs Act 1906 or the Designs Act- 2003 on or after
that commencement, it is not an infringement of that copyright to
reproduce the work by embodying that, or any other,
corresponding design in a product.

76 False registration of industrial desngns under the Des;gns
Act 2003

(1) ‘This section apphe% if:

(a) proceedings (copyright praceedmgs) are brought under thlS
Act in relation to an artistic work in which copyright subsists;
and '

(b} a corresponding design was registered under the Designs.
Act 2003; and : '

" (c¢) the exclusive right in the design had not expired by effluxion
of time before the copyright proceedings began; and
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(d) it is established in the copyright proceedings that:
(i) none of the persons who are registered owners of the
registered design are entitled persons in relation to the
design; and o
(ii) none of those persons were registered with the
knowledge of the owner of the copyright in the artistic
work,

(2) Subject to subsectxon (3), for the purposes of the copynght
proceedings:
(a) the design is taken never to have been reglstered under the
Designs Act 2003, and - C
(b) section 75 does not apply in relation to anything done in
respect of the design; and :

-(¢) nothing in the Designs Act 2003 constitutes a defence.

(3) Ignore subsection (2) if it is established in the copyright .
. proceedings that the act to which the proceedings relate was done:
(a) by an assignee of, or under a licence granted by, the
registered owner of the registered design; and
(b) in good faith relying on the registration and without notice of
any proceedings (whether or not before a court) to revoke the
registration or to rectify thc entry in the Register of Designs
" in relation to the chLgn

77 Application of artistic works as indu’strial designs without
registration of the designs

(1) This section applies where: _ :

(a) copyright subsists in an artistic work (other than a building or
a model of a building, or a work of artistic craftsmanship)
whether made before the commencement of this section or
otherwise; :

(b) a corresponding design is or has been applied industrially,
whether in Australia or elsewhere, and whether before or
after the commencement of this section, by or with the
licence of the owner of the copyright in the place of
industrial application; and
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(c) at any time on or after the commencement of this section,
products to which the corresponding design has been so -
applied (the products made to the corresponding design) are
sold, let for hire or offered or exposed for sale or hire,

- whether in Australia or elsewhere; and

(d) at that time, the corresponding design is not registrable under
~ the Designs Act. 2003 or has not been registered under that
Act or under the Designs Act 1906.

- (1A) This section also applies if:

(a) a complete specification that discloses a product made to the
corresponding design; or

(b) arepresentation of a product made to the correspondm g
design and included in a design application;
is published in Australia, whether or not paragraphs (1)(b) and (c)
- are satisfied in relation to the corresponding design.

(2) Itis not an infringement of the copyright in the artistic work to
- reprodiice the work, on or after the day on which:
 (a) products made to the corresponding design are first sold, let
for hire or offered or exposed for sale or hire; or

(b} a complete specification that discloses a product made to the
corresponding design is first published in Australia; or

(c) a represcntation of a product made to the corresponding
design and included in a design application is first publlshed
in Australia;

by embodylng that, or any other, correspondmg dem gnina '
product. .

(3) This section does not apply in relation to any articles or products in
respect of which, at the time when they were sold, let for hire or
offered or exposed for sale or hire, the corresponding design
concerned was excluded from registration by regulations made
under the Designs Act 1906 or the Designs Act 2003, and, for the -
purposes of any proceedings under this Act, a design shall be

- conclusively presumed to have been so excluded if:
~ (a) before the commencement of the proceedings, an application
. for the registration of the design under the Designs Act 1906
in respect of those articles, or under the Designs Act 20103 in
respect of those products, had been refused;
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~(b) the reason, or one of the reasons, given for the refusal was
that the design was excluded from registration under that Act
by regulations made under that Act; and
{(c) when the proceedings were commenced, ne appeal against
. the refusal had been allowed or was pending.

{4) The regulations may specify the circumstances in which a design
is, for the purposes of this section, to be taken to be applied
industrially.

(5) In this section: -

building or model of a building does not include a portablé
building such as a shed, a pre-constructed swimming pool, a
demountable building or similar portable building.

complete spec{ﬁéation has the same meaning as in the Pafents
Act 1990.

design application has the same meaning as in the Designs
Act 2003.

representation, in relation to a design, has the same meaning as
in the Designs Act 2003.

77A Certain reproductions of an artistic work do not infringe
copyright ' '

(1) Itis not an infringement of copyright in an artistic work to
reproduce the artistic work, or communicate that reproduction, if:
(a) the reproduction is derived from a three-dimensional product
- that embodies a corresponding design in relation to the
artistic work; and '
(b) the reproduction is in the course of, or incidental to:

(i) making a product (the non-infringing product), if the
making of the product did not, or would not, infringe the
copyright in the artistic work because of the operation
of this Division; or S

(ii} selling or letting for hire the non-infringing product, or
offering or exposing the non-infringing product for sale
or hire:
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(2) It is not an infringement of copyright in an artistic work fo make a
cast or mould embodying a corresponding design in relation to the-
artistic work, if:

(a) the cast or mould is for the purpose of makmg products; and-

- (b) the making of the products would not infringe copyright
because of the operation of this Division.
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Division 9—Works 6f joint authorship
78 References to all of joint’ authors

Subject to this Division, a reference in this Act to the author of a
work shall, unless otherwise expressly provided by this Act, be
read, in relation to a work of joint authorship, as a reference to all
the authors of the work.

79 References to any one or more of joint authors

The references in section 32, and in subsection 34(2) to the author
-of a work shall, in relation to a work of joint authorship, be read as
references-to any one or more of the authors of the work.

~ 80 References to whichever of joint authors died last

The references in sections 33 and 51 to the author of a work shall,
in relation to a work of joint authorship other than a work to which
the next succeeding section applies, be read as references to the
author who died last.

81 Works of joint authorship published under pseu donyms

(1) This section applies to a work of joint authorship that was first
published under 2 or more names of which one was a pseudonym
or 2 ormore (but not all) were pseudonyms.

 (2) This section also applies to a work of joint authorship that was first
published under 2 or more names all of which were pseudonyms if,
at any time within 70 years after the end of the calendar year in
which the work was first published, the identity of one or more
(but not all) of the authors was generally known or could be .
ascertained by reasonable inquiry.

(3) The references in section 33 to the author of a work shall, in
relation to a work to which this section applies, be read as
references to the author whose identity was disclosed or, if the
identity of 2 or more of the authors was disclosed, as references to
whichever of those authors died last.
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(4) For the purposes of this section, the identity of an author shall be
deemed to have been disclosed if: S -
(a) one of the names under whlch the work was pubhshed was
the name of that author: or S
(b) the identity of that author i$ generally known or can be
ascertained by reasonable i mqmry -

82 Copynght to subsist in joint works w1thout regard to any author
who is an unqualified person

(1) Subsection 35(2) has effect, in relation to a work of joint
authorship of which one of the authors is an unqualified person, or
. 2 or.more (but not all) of the-authors are unqualified persons, as if
- the author or authors, other than unqualified persons, had alone
been the author or authors, as the cas¢ may be, of the work.

{2) For the purposes of the last preceding subsection, a person is an
unqualified person in relation to a work where, if he or she had
" alonebeen the author of the work, copyright would not have
" subsisted in the work by virtue of this Part. '

83 Inclusion of joint works in collectlons for use in places of
education : -

The reference in subsection 44(2) to other extracts from, or from
. adaptations of, works by the author of the extract concerned:

(a) shall be read as including a reference to extracts from, or
from adaptations of, works by the author of the extract
concerned in collaboration with-any other person; or

" (b} if the extract concerned is from, or from an adaptation of, a
work of joint authorship shall be read as including a
reference to extracts from, or from adaptations of, works by
any one or more of the authors of the extract concerned, or
by any one or more of those authors in collaboration with any
other person '
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Part IV—Copyright in subject-matter other than
works | |

Division 1—Preliminary
84 Definitions

In this Part:

kve performance means:

(a) a performance (including an merowsatzon) of a dramatic
work, or part of such a work, including such a performance
given with the use of puppets; or

(b) a performance (including an 1mprovi_sation) of a musical
work or part of such a work; or
() the reading, recitation or delivery of a literary work, or part
of such a work, or the recitation or delivery of an improvised
literary work; or '
{d) aperformance of a dance; or

(e) a performance of a circus actor a variety act or any similar
-
presentanon or ShOW; or

(f) .a performance of an expression of folklore;

being a live performance, whether in the presence of an andience
or otherwise.. :

: per_'former in a live performance:

{a) means each person who contnbuted to the sounds of the
performance; and

fb) if the performance includes a performance of a musical
work-—includes the conductor.

gualified person means:
(a) an Australian citizen, an Australian protected person or a
person (other than a body corporate) resident in Australia; or
{b) abody corporate incorporated under a law of the
Commonwealth or of a State.
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sound recording of a live performance means a sound recording,
made at the time of the live performance, consisting of, or
including, the sounds of the performance.
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Division 2—Nature of copyright in subject-matter other
than works

85 Nature of copyright in sound recordings

(1) For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a sound recording, is the exclusive right to
do all or any of the following acts: '

(a) to make a copy of the sound recording;
(b) to cause the recording to be heard in public;
(c) to communicate the recording to the public;
' (d) to enter into a commercial rental arrangement in respect of
the recording.

(2) Paragraph (1)(d) does not extend to entry into a commercial rental
arrangement in respect of a sound recording if:

(a) the copy of the sound recording was purchased by a person
(the record owner) before the commencement of Part 2 of
the Copyright (World Trade Orgamzanon Amendments)

Act 1994; and

(b) the commercial rental arrangement is entered into in the
ordinary course of a business conducted by the record owner;
and .

(c) the record owner was conducting the same business, or
another business that consisted of, or included, the making of
commercial rental arrangements in respect of copies of sound

- recordings, when the copy was purchased.

86 Nature of copyright in cinematograph films

For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a cinematograph film, is the exclusive night
to do all or any of the following acts:

(a) to make a copy of the film;

(b) to cause the film, in so far as it consists of visual images, to
be seen in public, or, in so far as it consists of sounds, to be
heard in public;

(c) to communicate the film to the public.
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87 Nature of copyright in television broadcasts and sound
- broadcasts

For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a television broadcast or sound broadcast
is the exclusive right:

{a) in the case of a television broadcast in so far as it consists of
visual images—to make a cinematograph ﬁlm of the
broadcast, or a'copy of such a film;

(b) in the case of a sound broadcast, or of a television broadcast
. in so far as it consists of sounds—to make a sound recording
of the broadcast, or a copy of such a sound recording; and
(c) in the case of a television broadcast or of a sound
broadcast—to re-broadcast it or communicate it to the public
otherw:se than by broadcasting it.

88 Nature of copynght in publlshed ‘editions of works

For the purposes.of this Act, unless the contrary intention appears,

. copyright, in relation to a published edition of a literary, dramatic,
musical or artistic work ot of two or more literary, dramatic,
musical or artistic works, is the exclus:ve right to make a facsimile
copy of the edition.
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Division 3—Snbjéct-matter, other than works, in which
copyright subsists

89 Sound recordings in which copyright stibsists

(1) Subject to this Act, cobyﬁght subsists in a sound rek:ording of
which the maker was a quahfied person at the time when the
recording was made. - '

(2) Without prejudice to the last preccdihg subsection, copyright
subsists, subject to this Act, in a sound recording if the recording
was made in Australia.

(3) Without prejudice to the last two precedmg subsections, copyright
subsists, subject to this Act, in-a published sound recording if the
first publication of the recording took place in Australia.

90 Cinematograph films in which copynght subsists

(1) Subiect to this Act, copyright subs;sts ina cmematograph film of
which the maker was a qualified person for the whole or a
substantial part of the period during which the film was made.

{2) Without prejudice to the last preceding subsection, copyright
subsists, subject to this Act, in a cinematograph film if the film was
. made in Australia. - :

(3) Without prejudice to the last two preceding subsections, copyright
subsists, subject to this Act, in a published cinematograph film if
the first publication of the film took place in Australia.

91 Television broadcasts and sound broadcasts in which copyright
subsists

Subject to this Act, copyright subsists in a television broadcast or
sound broadcast made from a place in Australia:
{a) under the authority of a licence or a class licence under the
Broadcasting Services Act 1992; or
(b) by the Australian Broadcasting Corporation or the Special
Broadcasting Service Corporation. "
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92 Published editions of works in which capynght subsists

(l) Subject to thls Act copynght submsts ma pubhshed edltlon of a
literary, dramatic, musical or artistic work, or of 2-or more literary,
dramatic, musical or artistic works, where:

(a) the first publication of the edition took place in Australia; or
- (b} the publisher of the edition was a qualified person at the date
of the first publxcatlon of the edition.

(2) The last preceding subsection does not apply to an edition that
reproduces a previous edition of the same work or works.
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Division 4—Duration of copynght in sub]ect-matter other
than works

93 Duration of copyright in sound r.écbrdings

Copyrxght subsisting in a sound recording by virtue of this Part
continues to subsist until the end of 70 years after the end of the
~ calendar year in which the recording is first published.

94 Duration of copyright in cinematograph films

(1) Copyright subsisting in a cinematograph film by virtue of
subsection 90(1) or (2) continues to subsist until the film is
published and, after the publication of the film, until the end of
70 years after the end of the calendar year in which the film was
first published.

(2) Copyright subsisting in a cinematograph film by virtue only of
subsection 90(3) continues to subsist until the end of 70 years after
the end of the calendar year in which the film was first published.

95 Duration of copyright in television broadcasts and sound
broadcasts

(1} Copyright subsisting in a television broadcast or sound broadcast
by virtue of this Part continues to subsist until the expiration of
50 years after the expiration of the calendar year in which the
broadcast was made.

(2} In s0 far as a television broadcast or sound broadcast is a repetition
(whether the first or a subsequent repetition) of a previous
television broadcast or sound broadcast to which section 91
applies, and is made by broadcasting visual images or sounds
embodied in any article or thing:

(a) if it is made before the expiration of the pertod of 50 vears
after the expiration of the calendar year in which the previous
broadcast was made—any copyright subsisting in it expires
at the expiration of that peried; and
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(b) if it is made after the expiration of that period—copyright
does not subsist in it by virtue of this-Part.

96 Duration of copyright in published editions of works

Copyright subsisting in a published edition of a work or works
by virtue of this Part continues to subsist until the expiration of
25 years after the expiration of the calendar year in which the
edition was first published.
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Dwnswn 5—-Ownersh1p of copynght in subject-matter
other than works

Subdivision A—Qwnership of copynght in subject-matter -
other than works

97 Ownership of copyright_ in sound recordings

(1} This section has effect subject to Parts VII and X.

{(2) Subject to subsection (3), the maker of a sound recording is the
owner of any copyright subsisting in the recording by virtue of this
Part. - :

(2A) If there is more than one owner of the copyright in a sound
recording of a live performance, the owners own the copyright as
tenants in common in equal shares.

{3) Where: _
{a) a person makes, for valuable consideration, an agreement
with another person for the making of a sound recording by
the other person; and

(b) the recording is made in pursuance of the agreement;

the first-mentioned person is, in the absence of any agreement to
the contrary, the owner of any copyright subsisting in the recording
by virtue of this Part. '

98 Ownership of copyright in cinematograph films

(1) This section has effect subject to Parts Vii and X.

(2) Subject to the next succeeding subsection, the maker of a
cinematograph film is the owner of any copyright subsisting in the
film by virtue of this Part.

(3} Where:
(a) a person makes, for valuable consideration, an agreement
with another person for the making of a cmematograph film
by the other person; and
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(b) the film is made in pursuance of the agreement;

the first-mentioned.person is, in the absence of any agreement to

the contrary, the owner of any copyn ight SUbSlSt] ng in the film by
virtue of this Part.

99 Ownershlp of copynght in television broadcasts and sound
broadcasts

-Subject to Parts VI and X, the maker of a television broadcast or
sound broadcast is the owner of any copyright subsmtmg in the
broadcast

100 Ownership of copyright in published editions of works

- Subject to Parts-VII and X; the publisher of an edition.of.a work-or

- works Is the owner of any copynght subs;stmg in the edition by
. virtue of this Part. .

Subdivision B~—~Speciﬁc proviéions relating to the ownership of
copyright in pre-commencement sound recordings of
live performances - :

100AA Application

This Subdivision applies to a sound recording of a live
_ performance if: -

{a) copyright subsists i in the recording on the day on which this
, section commences and

(b} at least one person would become a maker of the recording
under pardgraph 100AD(1)(b) or subsecplon 100AD(2).

IOOAB I)ef‘ nitions

In thjs Subdivision:

Jformer owner of the copyright in a sound recording of a live
performance means a person mentioned in paragraph 100AD(1)(z).

new owner of the copyright in a sound recording of a live
performance means the following people:
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(a) aperson who becomes a maker of a sound recording under .
paragraph IOOAD(I)(b),

(b) if subsection 100AD(2) appl:es—-an employer who becomes
a maker of a sound recording under that subsection.

Note: Other expressions used in this Subdivision are defined in section 84.

100AC Application of sections 100AD and 100AE

Sections 100AD and IOOAE have effect subject to Parts VIl and X.

100AD thers of pre-—cbmmencement sound Irecordings of live
performances

(l) For the purpose of section 100AE, the makers of a sound rccordmg
"~ of alive performance are: . .

(a) the person or persons who, immediately before the
commencement of this section, owned the copyright
subsisting in the recording; and _

(b) the performer or performers who performed in the
performance (other than a performer who is already covered
by paragraph (a)). - :

Employer may be a maker of the sound recording

(2) If:
(a) a sound rec'ofdjng of a live performance was made; and
(b) a performer performed in that peffbrrnance under the terms
of his or her employment by another person (the employer)
under a contract of service or apprenticeship;
then, for the purposes of paragraph (1)(b), the employer is taken to
be a maker instead of that performer.

(3) Subsection (2) may be excluded or modified by an agreement
(whether made before or after the live performance) between the
performer and the employer.
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100AE Ownership of pre-commencement copyrlght in sound

recordings of live performances

' OWnership of the copyright

(1) On and after the day on which this section commences, all makers

@

>

(4)

(5)
(6)

of a sound recording of a live performance are owners of any
copyright subsisting in the recording by virtue of this Part.

Division of the ownership of the copyrs' ight

The former owners of the copyrighf and the new owners of the
copyright each own half of the copyright as tenants in common in
. 2 equal shares.

The former-owners-own- thelr half-ef the- copynght in the same.
proportions as the whole copyright was owned by them
immediately before the commencement of this section.

The new owners own thelr half of the copyright as tenants in
~common in equal shares

Subsectlons_(?s) and (4) do not limit section 196.

Subsection (3) does not otherwise affect the terms on which the
former owners own their half of the copyright.

Copyright to devolve if a new owner is not alive

If a new owner is not alive on the day on which this section

- commences, then, for the purposes of subsections (2) and (4), that

‘owner is replacéd by the person to whom the copyright would have
devolved if the new owner had owned the copyright immediately -

" before his or her death. If the copyright would have devolved to -

~more than one person, those persons are to be treated as a single
-new owner for the purposes of subsections (2) and (4).

100AF Former owners may continue to do any actin relatlon to the |

(1)

copynght

On and after the day on which this section commences, a former
owner of the copyright in a sound recording of a live performance
may: ' '
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.{a) do an act comprised.in the copyright; or - . A
(b) do any other act in relation to the copyright;
as if each new owner of the copyright had granted a licence or
permission (however described) to the former owner to do the act.

Note: However, the former owner may still need to obtain the consent of
other former owners of the copyright before doing the act.
(2) Subsection (l) apphcs to: :
(a} the former owner’s licenseecs and successors in title; and
(b) any persons who are authorised by the former owner; and

(c) any persons who are authorised by the former owner’s
licensees or successors in title;

in the same way as it applies to the former owner.

3 Subsections (1) and (2) may be excluded or modified by an
agreement (whether made before or after this section commences)
between the former owner and a new owner,

100AG Actions by new owners of copyright

If a new owner of the copyright in a sound recording of a live
performance brings an action under this Act in respect of the
copyright, the new owner is not entitled to the remedies listed in
the table.

Actions under this Act

Item  In this case.... the new owner is not entitled to:
I the action is for an infringement of ~ (a) damages (other than additional
: the copyright under section 115 . damages); or
¢(b) an account of profits
2 the action is for conversion or (a) damages (other than additional
detention under section 116 damages); or
(b} an account of profits; or
(c) any other pecuniary remedy
(other than costs); or
. (d) delivery up of an infringing copy
3 the action is brought under (a) damages {other than additional
section 116A, 116B or 116C damages); or
. {b) an account of profits
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100AH References to the owner of the copyright in a sound
recording

A new owner of the copyright in a sound récording of a live
performance is taken not to be the owner of the copyright for the
purposes of the following provisions:
{a) sections 107, 108 and 109 (in Part IV);
(b) sections 119 and 133 (in Part V);
(c) the definitions of licence and licensor in subsection 136(1),
- and sections 150 151, 152, 153E, 153F, 153G 159 and 163A
(in Part VI);
(d) section 183 (in Part VII). -

Note: A new owner of the copyrightin a sound recordmg of alive
performance is not a relevant right holder under section 135A, nor a
relevant copyright owner undcr section 135ZB or 135771
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Division 6———Infrlngement of copyrlght in subject-matter

other than works

100A Interpretation

In this Division, audio-visual item means a sound_recofding, a
_cinematograph film, a sound broadcast or a television broadcast.

101 Infringement by doing acts comprised.in copyright

(l) Subject to this Act, a copyright subsnstmg by virtue of this Part is

infringed by a person who, not being the owner of the copyright,
and without the licence of the owner of the copyright, does in

Australia, or authorizes the doing in Australia of, any act

comprised in the copyright.

(1A) In determining, for the purposes of subsection (1), whether or nota

person has authorised the doing in Australia of any act comprised
in a copyright subsisting by virtue of this Part without the licence
of the owner of the copyright, the matters that must be taken into
account include the following: _
(a) the extent (if any) of the person’s power to prevent the doing
of the act concerned;
(b) the nature of any relationship existing between the person
and the person who did the act concerned;
(c) whether the person took any other reasonable steps to prevent
or avoid the doing of the act, including whether the person
complied with any relevant industry codes of practice.

'(2) The next two succeeding sections do not affect the generality of the

last preceding subsection.

(3) Subsection (1) applies in relation to an act done in relation to a

sound recording whether the act is done by directly or indirectly
making use of a record embodying the recording.

1i8

Copyright Act 1968



Copyright in subject-matter other than works Part IV
Infringement of copyright in subject-matter other than works Division 6

Section 102

{4) Subsection (1) applies in relation to an act done in relation to a
television broadcast or a sound broadcast whether the act is done
by the reception of the broadcast or by making use of any article or
thing in which the visual images and sounds comprised in the
broadcast have been embodied.

102 Infrmgement by lmportatlon for sale or hire

{1) Subject to sections 1124, 112C 112D and 112DA, a copyright
subsisting by virtue of this Part is infringed by a person who,
without the licence of the owner of the copyright, imports an article
into Australia for the purpose of.

(a) selling, letting for hire, or by way of trade offering or
exposing for sale or hire, the article;
(b). distributing the article: . ___
(i) for the purpose of trade; or
(i) for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or
(¢) by way of trade exhibiting the article in public;

" if the importer knew, or ought reasonably to have known, that the
making of the article would, if the article had been made in
Australia by the importer, have constituted an infringement of the
copyright.

(2) In relation to an accessory to an article that is or includes a copy of
© subject-matter in which copyright subsists by virtue of this Part,
being a copy that was made without the licence of the owner of the
copyright in the country in which the copy was made,
subsection (1) has effect as if the words “the importer knew, or
ought reasonably to have known, that” were omitted.

103 Infringement by sale and other dealings

- (1) Subject to sections 112A,-112C, 112D and 112DA, a copyright
subsisting by virtue of this Part is infringed by a person who, in
Australia, and without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for
sale or hire, an article; or
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(b) by.way of trade exhibits an article in public; _
if the person knew, or ought reasonably to have known, that the
- making of the article constituted an infringement of the copyright
or, in the case of an imported article, would, if the article had been
made in Australia by the importer, have comtltuted an
infringement of the copyright. '

(2} For the purposes of the last prccedmg subsectlon the dlSlI‘lbl.lllOl‘l
of any articles: . - -
(a) forthe purpose of trade; or
(b) for any other purpose to an extent that affects prejudlclally
the owner of the copyright concerned; -
shall be taken to be the sale of those articles.

103A Fair dealing for purpose of criticism or review

A fair dealing with an audio-visual item does not constitute an
infringement of the copyright in the item or in any work or other
audio-visual item included in the item if it is for the purpose of
criticism or review, whether of the first-mentioned audio-visual
item, another audio-visual item or a work, and a sufficient

- acknowledgement of the first-mentioned audio-visual item is made,

103B Fair dealing for purpose of reporting news-

(1) A fair dealing with an audio-visual item does not constitute an
infringement of the copyright in the item or in any work or other
~audio-visual item included in the item if:

(a) it is for the purpose of, or is associated with, the reporting of
news in a newspaper, magazine or similar periodical and a
sufficient acknowledgement of the first mentioned
audio-visual item is made; or

(b) it is for the purpose of, or is associated with, the reporting of -
news by means of a communication or in a cinematograph
fllm
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103C Fair dealing for purpose of research or study

(1) A fair dealing with an audio-visual item does not constitute an
infringement of the copyright in the item or in any work or other
audio-visual item included in the item if 1t is for the purpose- of

research or study.

(2) For the purposes of this Act, the matters to which regard shall be
had in determining whether a dealing with an audio-visual item
constitutes a fair dealing for the purpose.of research or study
include:

(a) the purpose and character of the dealing;

(b) the nature of the audio-visual item;

(c) the possibility of obtaining the audio-visual item thhm a
reasonable time at an ordinary commercial price;

(d) the effect of the dealing upon the potential market for, or
value of, the audio-visual item; and

(€) in a case where part only of the audio-visual item is
copied—the amount and substantiality of the part copied
taken in relation to the whole item.

104 Acts done for purposes of judicial proceeding

A copyright subsisting by virtue of this Part is not infringed by
anything done: .
{(a) for the purpose of a judicial proceedmg or areport of a
judicial proceeding; or
(b) for the purpose of seeking professional advice from:
(1) alegal practitioner; or
(ii) a person registered as a patent attorney under the
Patents Act 1990; or
(iii) a person registered as a trade marks attorney under the
Trade Marks Act 1995; ot
(c) for the purpose of, or in the course of, the giving of
professional advice by:
(i) alegal practitioner; or -
(it} a person registered as a patent attorney under the
Patents Act 1990, or
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_ {uii) a person registered as a trade marks attorney under the:
Trade Marks Act 1995,

104A Acts done by Parlxamentary llbranes for members of

. Parliament

A copyright subsisting by virtue of this Part is not infringed by
anything done, for the sole purpose of assisting a person who is a
member of a Parliament in the performance of the person’s duties
~as such a member, by an authorized officer of a library, being a
library the principal purpose of which is to provnde hbrary services
for members of that Parliament.

104B Infringing copies made on machmes mstalled in libraries and

archives -

If: o o
{a} a person makes an infringing copy of, or.of part of, an
audio-visual item or a published edition of a work on a
machine (including a computer), being a machine installed
by or with the approval of the body administering a library or
archives on the premises of the library or archives, or outside
those premises for the convenience of persons using the
. hbrary or archives; and .
(b} there is affixed to, or in close proximity to, the machine, in a
“place readily visible to persons using the machine, a notice of
the prescribed dimensions and in accordance with the
prescribed form;
neither the body administering the library or archives, nor the
officer in charge of the library or archives, is taken to have
authorised the making of the infringing copy merely because the
COpy was made on that machme

105 Copyright in certain recordings not infi‘inged by causiilg

recordings to be heard in public or broadcast

Copyright subsisting in a sound recording by virtue only of
subsection 89(3) is not infringed by the causing of the recording to
be heard in public or by the broadcasting of the recording.
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106 Causing sound recording to be heard at guest house or club

(l) Where a sound recording is caused to be heard in public:

_ (a) at premses where persons res1de or sleep, as part of the
amenities provided exclusively for residents or inmates of the
premises or for those residents or inmates and their guesis; or

(b) as part of the activities of, or for the benefit of, a club, society
or other organization that is not established or conducted for
profit and the principal objects of which are charitable or are
otherwise concerned with the advancement of religion,
education or social welfare;

the act of causing the recording to be so heard does not constitute
. an infringement of. the copyright in the recordmg

-+ - (2)- The last preceding. subaectlon does. not apply IR
(a) in relation to premises of a kind referred to in paragraph (a)
of that subsection, if a specific charge is made for admission
to.the-part of the premises where the recording is to be heard;
or : ‘ _ :

(b) in relation to-an organization of a kind referred to in
paragraph (b} of that subsection, if a charge is made for
admission to the place where the recording is to be heard and
any of the proceeds of the charge are applied otherwise than
for the purposes of the orgamzatlon k

(3) A reference in the last preceding subsection to a specific charge, or
a charge, made for admission includes a reference to a specific
charge, or a charge, made partly for admlssnon and partly for other
purposes.

107 Making of a copy of the sound recordmg for purpose of
broadcasting '

(1) Where the broadcasting by a person of a sound recording would
not (whether by reason of an assignment or licence or of the
operation of a provision of this Act) constitute an infringement of

"the copyright in the recording but the making by the person of a
copy of the sound recording would; apart from this subsection,

" constitute such an infringement, the copyright in the recording is
not infringed by the making by the person of a copy of the sound
recording in association with other matter solely for the purpose of
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the broadcasting of the recording in association with the other
matter.

(2) The last p:ecedmg subsection does not apply in relation to a copy

ofa sound recordmg if the copy is used for a purpose other than:

{a) the broadcasnng of the recording in circumstances that do not
(whether by reason of an assignment or licence or of the
operation of a provision of this Act) constitute an

~ infringement of the copynght in the recording; or

(b) the makmg of further copies of the sound recording for the
purpose of the broadcasting of the recording in such
_circumstances.

{3) Subsection (1) does not apply in relation to a copy of 2 sound

recording where the copy-is used for the purpose of the
broadcasting of the recording by a person who is not the maker of
the copy unless the maker has paid to the owner of the copyright in
the recording such amount as they agree or, in default of

- agreement, has given an undertaking in writing to the owner to pay

to the owner such amount as is determined by the Copyright
Tribunal, on the application of either of them, to be equitable
remuneration 1o the owner for the making of the copy.

-.(4) A person who has given an uhderiakjng referred to in the last

preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the recording and the
owner may recover that amount in a court of competent _]unsdlctlon
from the person as a debt due to the owner.

(3) Subsection (1) does not apply in relation to a copy of a sound
- recording unless, before the expiration of the period of 12 months

cormmencing on the day on which any of the copies made in
accordance with that subsection is first used for broadcasting the
recording in accordance with that subsection, or before the
expiration of such further period, if any, as is agreed between the
maker of the copy and the owner of the copyright in the recording,
all the copies made in accordance with that subsection are
destroyed or are delivered, with the consent of the
Director-General of the Australian Archives, to the Australian
Archives. '
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(6) The Director-General of the Australian Archives shall not consent
to the delivery to the Australian Archives in accordance with-
subsection {5) of a copy of a sound recording unless he or she has

 certified that the recording is of 4n exceptional documentary
charactér. ' '

(7) In this section:

broadcasting does not include simulcasting.

108 Copyright in published recording not infringed by public
performance if equitable remuneration paid

(1) The copyright in a sound recording that has been published is not
infringed by a pcrson who causes the recordmg to be heard in
public if:

(a) the person has paid to the owner of the copyright in the
recording such amount as they agree or, in default of
agreement, has given an undertaking in writing to the owner
to pay to the owner such amount as is determined by the
Copyright Tribunal, on the application of either of them, to
be equitable remuneration to the owner for the causing of the
recording to be heard in public; and - -

(b) in the case of a recording that was first published outside
Australia—the recording has been published in Australia or
the prescribed period after the date of the first publication of
the recording has explred

(2) A person who has given an undertakmg referred to in the last
preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the recording and the
owner may recover that amount in a court of competent jurisdiction

. from the person as a debt due to the owner. '

(3) Regulations prescribing a period for the purposes of
- paragraph (1)(b) may prescribe different periods in relation to
different classes of sound recordings.
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109 Copyright in published sound recording not infringed by
broadcast in certain circumstances '

(1) Subject to this section, the copyright in a published sound
recording is not infringed by the making of a broadcast (other than
a broadcast transmitted for a fee payable to the person who made
the broadcast) of that recording if:

(a)

(b

where there is no order of the Tribunal in force under
section 152 applying to the maker of that broadcast in -
relation to the time when that broadcast was made—the
maker of that broadcast has given an undertaking in writing
to the person who is the owner of the copyright in that
recording to pay to the owner such amounts (if any) as may
be specified in, or determined in accordance with, an erder of
the Tribunal made under that section in respect of the
broadcasting by the maker, during a period within which that
broadcast was made, of pubhsheﬁ sound recordings in which
the copyrights are owned by that person and which include
that recording; or . )

where there is an order of the Tnbunal in force under that
section applying to the maker of that broadcast in relation to
the time when that broadcast was made;

(1) the copyright in that recording is owned by a person
who is specified in the order as one of the persons
among whom the arnount specified in, or determined in
accordance with, the order is to be divided and the
maker of the broadcast makes payments to the person in
accordance with the order; or

(i) the copyright in that recording is owned by a person
who is not so specified in the order.

(2) The last preceding subsection does not apply in relation to a
broadcast of a sound recording if the broadcast was made in
accordance with an agreement between the maker of the broadcast

- and the owner of the copyright in the recording.

'(3) Subsection (1) does not apply in relation to a broadcast of a sound
recording that has not been published in Australia if the broadcast
was made before the expiration of the prescribed period after the
date of the first publication of the recording.
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{(4) Regulations prescribing a period for the purposes of the last
preceding subsection may prescribe different periods in relation to
different classes of sound recordings.

(5) Subsection (1) does not apply in relation to a broadcast-of a sound
recording that has not been published in Australia-if:

- (a) the recording consists of, or includes, a musical work in
which copyright subsists;

(b) the musical work was made for the purpose of being
performed, or has been performed, in association with a
dramatic work or has been included in a cinematograph film;

and '

(c) records of the musical work have not been supplied (whether
by sale or otherwise) to the public in Australia.

" (6) "Forthe purposes-of paragraph-(5)(c), a supplying-of records of a-
musical work shall be disregarded if the supplying was done .
otherwise than by, or with the licence of, the owner of the
copyright in the work. .

110 Provisions relating to cinematograph films

(1) Where the visual images forming part of a cinematograph film
consist wholly or principally of images that, at the time when they
were first embodied in an article or thing, were means of
communicating news, the copyright in the film is not infringed by
the causing of the film to be seen or heard, or to be both seen and
heard, in public after the expiration of 50 years after the expiration
of the calendar year in which the principal events depicted in the
film occurred. :

(2) Where, by virtue of this Part, copyright has subsisted in a
cinematograph film, a person who, after that copyright has expired,
causes the film to be seen or heard, or to be seen and heard, in
public does not, by so doing, infringe any copyright subsisting by
virtue of Part IIf in a literary, dramatic, musical or artistic work.

(3) Where the sounds that are embodied in a sound-track associated
with the visual images forming part of a cinematograph film are
also embodied in a record, other than such a sound-track or a
record derived directly or indirectly from such a sound-track, the
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~ copyright in the cinematograph film i is not mfrmged by any use
made of that record.

.110A Copying and communicating unpublished sound recordings

and cinematograph films in libraries or archives

Where, ata t1me nore than_ 50 years aft_er the time at which, or the
expiration of the period during which, a sound recording or
cinematograph fiim was made, copyright subsists in the sound

- recording or cinematograph film but:

(a) the sound recording or cinematograph film has not been
" published; and

(b) arecord embodymg the sound recording, or a copy of the
cinematograph film, is kept in the collection of a library or
archives where it is, subject to any regulations governing that
collection, accessible to the public;

the copyright in the sound recording or cinematograph film and in
any work or other subject-matter included in the sound recording
or cinematograph film is not infringed:
(¢) by the making of a copy or the communication of the sound
recording or cinematograph film by a person for the purpose
~ of research or study or witha view to publication; or
(d) by the making of a copy or the communication of the sound
recording or cinematograph film by, or on behalf of, the
officer in charge of the library or archives if the copy is
supplied or communicated to a person who satisfies the
officer that he or she requires the copy for the purpose of
_research or study, or with a view to publication and that he or
she will not use it for any other purpose.

110B Copying and commuhicating sound recordings and

cinematograph films for preservation and other purposes

(1) Subject to subsection (3), where a copy of a sound recording, being

a sound recording that forms, or formed, part of the collection of a
library or archives, is made by or on behalf of the officer in charge
of the library or archives: - :
(a) if the sound recording is held in the collection in the form of
* a first record—for the purpose of preserving the record
against loss or deterioration or for the purpose of research
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(2)

that is being, or is to be, carried out at the library or archives
in which the record is held or at another library or archives;

(b) if the sound recording is held in the collection in a published
form but has been damaged- or has deteriorated—for the
purpose of replacing the sound recording; or

(c) if the sound recording has been held in the collection in a
published form but has been lost or stolen—for the. purpose
of replacing the sound recording; '

the making of the copy does not infringe copyright in the sound

recording or in any work or other subject-matter included in the
sound recording. '

Subject 10 subsectioﬁ (3), where a cbpy ofa éinematograph film,
being a cinematograph film that forms, or formed, part of the

_collection of alibrary or archives, is made by or on behalf of the

ofﬁccr in charge of the hbrary or archives:

(a) if the cmematograph film is held in the collectlon in the form
of a first copy—for the purpose of preserving the copy
against loss or deterioration or for the purpose of research
that is being, or is to be, carried out at the library or archives
in which the copy is held or at another library or archives;

- (b) if the cinematograph film is held in the collection in a

published form but has been damaged or has
detenorated—for the purpose ‘of replacing the cinematograph
film; or
{c) if the cinematograph film has been held in the collcction ma

.. published form but has been lost or stolen—for the purpose
of replacing the cinematograph film; o

the making of the copy does not infringe copyright in the

cinematograph film or in any work or other subject-matter included

. in the cinematograph film.

oA

The copyright'in a sound recordi}lg or cinematograph film that
forms, or formed, part of the collection of a library or archives, or

" in any work or other subject-matter included in such a sound

recording or film, is not infringed by the communication, by or on
behalf of the officer in charge of the library or archives, of a copy
of the sound recording or film made under subsection {1) or (2} to
officers of the library or archives by making it available online to
be accessed through the use of a computer terminal installed within
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the pfemiées of the library or archives with the approval of the
body administering the library or archives.

(2B) If:

{a) a copy of a sound recording or a cinematograph film is made
by or on behalf of the officer in charge of a library or
archives under this section; and

{b} the copy-is made for the purpose of research that is being, or
is 1o be, carried out at another library or archives;

the copyright in the sound recording or film, or in any work or
other subject~-matter included in it, is not infringed by the
communication, by or on behalf of the officer in charge, of the
copy to the other library ¢r archives by making it available online
to be accessed through the use of a computer terminal installed
within the premises of the other library or archives with the
approval of the body administering the other libraty or archives.

(3) Subsection (1) does not apply in relation to .';1 sound recording, and

subsection (2) does not apply in relation to a cinematograph film,
held in a published form in the collection of a library or archives
unless an authorised officer of the library or archives has, after -
reasonable investigation, made a declaration stating that he or she
is satisfied that a copy (not being a second-hand copy) of the sound
recording or cinematograph film, as the case may be, cannot be
obtained within a reasonable time at an ordinary commercial price.

(4) Where a copy of an unpublished sound recording or an

unpublished cinematograph film is made under subsection (1) or
(2) by or on behalf of the officer in charge of a library or archives
for the purpose of research that is being, or is to be, carried out at
another library or archives, the supply or communication of the
copy by or on behalf of the officer to the other library or archives
does not, for any purpose of this Act, constitute the publication of
the sound recording or cinematograph film or of any work or other
subject-matter inciuded in the sound recording or cinematograph
film.
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110C Making of a copy of a sound recording or cinematograph film
for the purpose of simulcasting

(1) If the broadcasting of a sound-recording or a cinematograph film
would not for any reason constitute an infringeroent of the
copyright in the recording or film, but the making of a copy of the
recording or film would, apart from this section, constitute an
infringement of the copyright, the copyright is not infringed by the
making of a copy of the recording or film if:

(a) the recording or film from which the copy is made is in
analog form; and -

(b) the copy is made solely for the purpose of simulcasting the
recording or film in digital form.

(2) Subsection (1) does not apply in relation to a copy of a recording
or film if the copy is used for a purpose other than:

{a) the simulcasting of the recording or film in circumstances
that do not for any reason constitute an infringement of the
copyright in the recording or film; or

(b) the making of further copies of the recording or film for the
purpose of simulcasting the recording or film in such
circumstances.

(3) Subsection (1) does not apply in relation to a copy of a recording
- or film unless all copies of the recording or film made under that
‘subsection are destroved on or before the relevant date specified in
the regulations.

(4) Forthe purpbses of subsection (3}, the regulations may specify
- different dates in relation to different classes of sound recordings
or cinematograph films. |

111 Filming or recording broadcasts for private and domestic use

(1) The copyright in a television broadcast in so far as it consists of
visual images is not infringed by the making of a cinematograph
film of the broadcast, or a copy of such a film, for the private and
domestic use of the person by whom it is made.
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)

The copyright in a sound broadcast, or in a television broadcast in
s0 far as it consists of sounds, is not infringed by the making of a
sound recording of the broadcast, or a copy of such a sound
recording, for the pnvate and domestlc use of the person by whom

* it is'made.

€)

For the purposes of this section, a cinematograph film or a copy of
such a film, or a sound recording or a copy of such a sound
recording, shall be deemed to be made otherwise than for the
private and domestic use of the person by whom it is made if it is
made for the purpose of:

(a) selling a copy of the film or sound recordmg, letting it for
hire, or by way of trade offering or exposing it for sale or
hire; -

(b) distributing a copy of the film or sound recording, whether
for the purpose of trade or otherwise;

(c) by way of trade CXhlbltlllg a copy of the film or sound
recording in public;

{d) broadcasting the film or recording; or
* (e} causing the film or recording to be seen or heard in public,

111A Temporary copy made in the course of communication

(1) A copyright subsisﬁng under this Part is not infringed by making a
- temporary copy of an audio-visual item as part of the technical

process of making or receiving a communication.

: 2y Subsection (1) does not apply in relation to the making of a

“temporary copy of an audio-visual item as part of the technical
process of making a communication if the making of the
communication is an infringement of copyright.

111B Temporary copy of subject-matter as part of a technical

process of use

(1) Subject to subsection (2), the copyright in a subject-matter is not

infringed by the making of a temporary copy of the subject-matter
if the temporary copy is incidentally made as a necessary part of a
technical process of using a copy of the subject-matter,
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. {2) ‘Subsection (1) does not apply to: -

{a) the making of a temporary copy of & subject-matter if the
temporary copy is made from:
i) 'hn'in'fringing copy of the sibject-matter; or
(ii) acopy of the sub_]ect -matter where the copy is made in
another country and would be an infringing copy of the
subject-matter if the person who made the copy had
done so in Australia; or

(b) ‘the making of a temporary copy of a subject-matter as a
necessary part of a technical process of using a copy of the
subject-matter if that use constitutes an infringement of the
copyright in the subject-matter.

(3) Subsection (1) does not apply to any subsequent use of a temporary
Sl - copy.of a subject-matter other than as a part of the techrucai
process in which the tcmporary copy was made _

112 Reproductions of editions of work

The copyright in a published edition of a work or works is not
infringed by the making of a reproduction of the whole or a part of
that edition if that reproduction is made in the course of:
(a) where the edition contains one work only: ' :
(1) a dealing with that work, being a dealing that does not,
by virtue of section 40, 41, 42, 43 or 44, infringe
¢copyright in that work; or
. (i) the making of a copy (including a copy for a person
. with a print disability or a copy for a person with an
intellectual disability) of the whole or a part of that
work, being a copy the making of which does not, by
virtue of section 49, 50, 51A, 135ZG, 1357J, 135ZK,
135ZL, 135ZM, 135ZN, 135ZP, 135ZQ, 135ZR,
135Z8S, 135ZT or 182A, infringe copynght in that work;
or
(b) where the edltlon contains more than one work:

(i) adealing with one of those works or dealings with some
or all of those works, being a dealing that does not, or
. dealings that do not, by virtue of section 40, 41, 42, 43
or 44, infringe copyright in that work or those works; or
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(i1) the making of a copy (including a copy for a person
_ with a print disability or a copy for a person with an
intellectual disability) of the whole or a part of one of
- those works or the making of copies (including copies
~ for persons with a print disability or copies for persons
~ with an intellectual disability) of the whole or parts of
. some or all of those works, being a copy the making of
- which does not, or copies the making of which do not,
by virtue of section 49, 50, 51A, 135ZG, 13573, 135ZK,
135ZL, 135ZM, 135ZN, 135ZP, 135ZQ, 135ZR,
135275, 13577 or 1824, mfnnge copyri ight in that work
or in'those works. :

112A Importation and sale etc. of books

(2

(1). The copyright in an overseas edition first published on or after the

commencing day, is not infringed by a persou who, without the
licence of the owner of the copyright, imports a non-infringing
book into Australia for a purpose meationed in paragraph
102(1)a), (b} or {c).

Subject to this section, the copyright in: :
(a) an overseas edition ﬁrst published before the commencing
day; or
{b} a published edrtlon of a work being an edition first published
- in Australia, whether before, on or after the commencing
day;
is not infringed by a person who, without the licence of the owner
of the copyright, imports a copy (in this subsection called the
imported copy) of a hardback or paperback version of a
non-infringing book into Australia for a purpose mentioned in

. paragraph 102(1)(a), (b) or (c) if:

(c) the person had ordered in writing from the copyright owner,
or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to satisfy the person’s reasonable

‘requirements); and

{d) when the person ordered the imported copy, the original
order mentioned in paragraph (¢} had not been withdrawn or
cancelled by, or with the consent of, the person and:
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(3)

- (i) at least 7 days had elapsed since the person placed the
original order and the copyright owner, licensee or
agent had not notified the person in writing that the
original order would be ﬁlled within 90 days after it was
placed; or '

- (ii) atleast 90 days had elapsed since the person placed the
- original order and the copyri ght owner, licensee or
agent had not filled the order. :

The copyright in a pubhshed edition of a work (whether the edition
was first published before, on or after the commencing day) is not
infringed by a person who, without the licence of the owner of the
copyright, imports a single copy of a non-infringing book into

* Australia if the importation is for the purpose of filling a written -
__'_order ora venﬁable telephone order by a customer of the person.

and:

(a) in the case of a written order, the order contains a statement,
signed by the customer; or '

' (b) in the case of a telephone order the oustomer makes a

verifiable statement; :
to the effect that the customer. does not intend to use the book for a

" . purpose mentioned in paragraph 102(1)(a), (b) or (c).

Sy

‘The copynght in a published edition of a work (whether the edltlon

was first published before, on or after the commencing day) is not
infringed by a person who, without the licence of the owner of the

" -copyright, imports 2 or more cop1es of anon- 1nfr1ng1ng book into
. Australia if: o

(a) the importation is for the purpose of fi]l1ng a written order, or
- a verifiable telephone order, placed with the person by or on
behalf of a library, other than a library conducted for the
profit (direct or indirect) of a person or organisation; and

(b) in the case of a written order—the order contains a statement,
signed by the person placing the order, to the effect that the
library does not intend to use any of the books for a purpose
mentioned in paragraph 102(1Xa),.(b) or (c); and

(c) in the case of a telephone order—the person placing the order
makes a verifiable statement to the effect referred to in
paragraph (b); and
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{d) the number of copies so impbrted is not more than the
number of copies so ordered. '

(5) Without limiting the ways in which a telephone order under
subsection (3) or (4), or a statement under paragraph (3)(b) or
(4)(c) relating to such an order, may be verified, such an order or
statement is, for the purposes of this section, taken to be verifiable
if the person who takes the order, or to whom the statement is
made, makes a written note of the details of the order or statement
when, or immediately after, the order is placed or the statement is

- made, as the case may be.

(6) Where: ' ' ]
{(a) a book is lmported into Austraha for a purpose mentioned in
paragraph 102(1)(a), (b) or (¢); and
(b) the importation does not, under this section, constitute an
~ infringement of copyright in a published edition of a work;
the use of the book for any such purpose does not constitute an
: _mfrlngemcnt of the copyright in the edition and subsectlon 103(1)
does not apply to the book.

(7) - Subsection (2) does not apply to the importation of a copy of a
hardback version of a non-infringing book into Australia if the
" copyright owner, or his or her licensee or agent, is able to supply in
Australia enough copies of a paperback version of the book to fill
any reasonable order

(8) For the purposes-of paragraph (2)}(d), a copyright owner, licensee
or agent is not taken to have filled an order by a person for one or
more copies of a version of a book unless and until the copyright
owner, licensee or agent sends the copy, or all of the copies, as the
‘case requires, to the person.

- (9} In this section:

boek does not include:

(a) a book whose main content is one or more musical works,

~ with or without any related literary, dramatic or artistic work;

or 3

{b) a manual sold with computer software for use in connection
with that software; or

(c) a periodical publication.
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‘commencing. a:'ay means the day on which the Copyright
Amendment Act 1991 commences.

-gverseas edition means a published edltlon ofa work being an
edition: :
(a) that was first published in a country other than Australia; and
(b) that was not published in Austrahia within 30 days after its
first publication in that other country.
Note: An edition of a work may, for the purposes of this Act, be first
published in Australia if it is published in Australia within 30 days of

an earlier publication elsewhere. For the meaning of first publication,
see section 29 and, in particular, subsection 29(5). .

112B Reproduction of writing on approved label for containers for
. chemical product

The reproduction on a label on a container for a chemical product
‘of any writing appearing on an approved label is not an
infringement of any copyright subsisting under section 92 in
relation to that writing.

112C Copyright subsisting m accessories etc. to imported articles

(1) The copyright in:

(a) a published edition of a work a reproduction of which is on,.
or embodied in, a non-infringing accessory to an article; or

(b) a cinematograph film a copy of which is a non-infringing
accessory to an article; or

(¢) asound recoi‘ding a record of which is a non-infringing
-accessory (o an article;

is not infringed by importing the accessory with the amcle

Note: See the deﬁnmo_n of accessory in subsect:on 10¢1) and see also
section 10AD for an expanded meaning of accessory in relation to
certain imported articles.

-(2) Section 103 does not apply to:

(a) areproduction of a published edition of a work, being a
reproduction that is on, or embodied in, a non-infringing
accessory to an article; or

(b} acopy of a cinematograph film, bemg a copy that is a
non-infringing accessory to an article; or
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{c)} arecord embodying a sound recording, being a record that is
a non-infringing accessory to an article;
if the importation of the.accessory. is not an mfnngement of
copyright in the edition, film or recording, as the case may be.

112D Import of non-infringing copy of a sound recording does not

infringe copyright in the sound recordmg

{1) The copyright in a sound recording is not infringed by a person
“who:
(a) imports into Australia a 'non-ihfringing copy of the sound
recording; or
{b) does an act described in section 103 involving an article that
is a non-infringing copy of the sound recording and has been
1mported into Australia by anyone.
Note:  Inacivil action for infringement of copynght acopyofa sound

recording is presumed not to be a non-infringing copy of the sound
recording unless the defendant proves it is. See section 130A.

(2) This section applies to a copy of a sound recording only if, when
. the copy is imported into Australia, the sound recording has been,
published: '

(a) in Australia; or

(b) in another country (the publication commy) by or with the
consent of;

(i) the owner of the copynght or related right in the sound
recording in the publication country; or

(i) the owner of the copyright or related right in the sound
recording in the country (the original recording
country) in which the sound recording was made, if the
law of the publication country did not provide for
copyright or a related right in sound recordings when
publication occurred; or

(iit) the maker of the sound recording, if neither the law of
the publication country nor the law of the original
recording country (whether those countries are different
or not) provided for copyright or a related right in sound
recordings when publication occurred.

Note: Subsection 29(6) deals with unauthorised publication.
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(3) In subsection (2):

owner of the copyright or related right in the sound recording
means the owner at the time publication of the sound recording
occurred. :

112DA Importation and sale etc. of copies of electromc literary or
musxc ltems

: If in relation 1o a published edition of a work:
{a) the work is, or is part of an electromc literary or music item;
© and
(b} the edition has been published in Australia or a qualifying
couniry;
_ then the copyright in the pubhshed edition is not mfrmged bya
person who:
(¢} imports into Australia an amcle that has embodled inita
non-infringing copy of the electronic literary or music item;
or .
(d) does an act mentioned in section 103 involving an article that
has embodied in it a non-infringing copy of the electronic
" literary or music item and that has been imported into
Australia by anyone.

Note: Seétioh 130C deals witii the burden of proof a defendant bears in 2
civil action for infringement of copyright.

112E Commumcatlon by use of certam facllmes

_ -A person (mc]udmg a carrier or carriage service prowder) who
provides facilities for making, or facilitating the making of, a
communication is not taken to have authorised any infringement of
copyright in an audio-visual item merely because another person
uses the facilities so provided to do something the right to do

~which is included in the copyright.
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113 Copyrights fo subsist independently

(1

®

Subject to subsection. 1 10(2), where copyright subsists in any
subject-matter by virtue of this Part, nothing in this Part shall be
taken to affect the operation of Part III in relation to any literary,
dramatic, musical or artistic work from which that subject-matter is
wholly or partly derived, and any copyright subsisting by virtue of
this Part is in addition to, and_ifidependent of, any copyright
subsisting by virtue of Part III.

The subsistence of copyright under any provision of this Part does
not affect the operation of any other pr0v151on of this Part under

whlch copyright can subsist,

113A Agents may act on behalf of groups of performers

{1

(2

This section appliés in respect of all members of a group of
performers who have an interest in the copynght in a sound
recording of a live performance.

All members of the group are taken to have granted a hcence or
perrmss;on (however described) to a person:

(a) to do an act comprised in the copyright; or
(b) to do any other act in relation to the copyright;
if an agent of the group, acting within the scope of his or her actual

or apparent authority, has granted a licence or pemnssxon to the
person to do the act.

Note: The person may StlH need to obtam the licence or permission of other
owners of the copyright before doing the act.

113B Consent to the use of a sound recording of a live performance

A person is taken to have been granted a licence or permission
(however described) by a performer to use a sound recording of a
live performance if:
(a) the performer has given his or her consent to recording the
performance for a particular purpose; and
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(b) the rccordmg is used for that purpose in accordance with the
terms of the consent. _ _
Note: The person may still need to obtain the consent of the other owners ()f

the copyright in the sound recording of the live performance before
using the sound recording.

113C Use of published sound recordings when owners cannot be
found etc.

(1) An owner (the first owner) of the cdpyright in a sound recording of
a live performance that is a published sound recording is taken to
‘have been granted a licence or permission (however described) by
another owner of the copyright to do an act comprised in the
- copyright, or to do any other actin relation to the copyright, if:
_ . . __ (a)_the first owner has entered into an agreement with another
person to do the act; and
(b) the first owner, after making reasonable inquiries, cannot
~ discover the 1den_t1ty or location of the other owner or a -
person representing the other owner.

" Note: ‘The first owner may still need to obtain a licence or permission from
- any other owners of the copyright in the sound recording of the live
performance.

(2) If the first owner does the act, then the first owner must hold the
other owner’s share of any amount received in respect of it on trust
for 4 years after the day on which the agreement is entered into
(unless the amount is distributed to, or on behalf of, the other
owner before then). '

(3) H during the 4 year period, the other owner is identified and
'located, the first owner must distribute the amount held on trust to,
or on behalf of, the other owner. If at the end of the 4 year period,
the other owner remains unidentified or is not located, the first
owner may retain the amount.

{(4) After initially making reasonable inquiries, the first owner is not
required to continue making reasonable inquiries during the 4 year
period. '

{(5) The other owner cannot prevent the first owner doing the act
comprised in the copyright during the term of the agreement if the
other owner is identified or located.
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Part V—Remedies and offences -
Division 1—Preliminary
114 Inter;_ir_etation

(1) In this Part, action means a proceeding of a civil nature between
parties, and includes a counterclaim. -

(2) In the application of this Part in relation to a counterclaim,
"~ references to the plaintiff and to the defendant shall be read as
references to the defendant and to the plaintiff, respectively.
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Division 2—Actions by owner of copyright -
115 Actions for infringement

(1) Subject to this Act, the owner of a copyright may bring an action |
for an infringement of the copyright.

(2) Subject to this Act, the relief that a court may grant in an action for
an infringement of copyright includes an injunction (subject to
such terms, if any, as the court thinks fit) and elther damages or an
account of profits. -

(3) ‘Where, in an action for infringement of copyright, it is established
i - that-an-infringement was-committed but it is also established that, _

at the time of the infringement, the defendant was not aware, and
had no reasonable grounds for suspecting, that the act constituting
the infringement was an infringement of the copyright, the plaintiff
is not entitled under this section to any damages against the
defendant in respect of the infringement, but is entitled to an
account of profits in respect of the infringement whether any other
relief is granted under this section Of not.

(4) Where, in an action under thls section:
(a) an infringement of copyright is established; and
(b) the court is satisfied that it is proper to do so, having regard
Ot '
) the flagrancy of the infringement; and
(ia) the need to deter similar infringements of copyright; and
(ib) the conduct of the defendant after the act constituting
the infringement or, if relevant, after the defendant was
informed that the defendant had allegedly infringed the
plaintiff’s copyright; and '

(ii) whether the infringement involved the conversion of a
work or other subject-matter from hardcopy or analog
form into a digital or other electronic machine-readable
form; and : :

(iii) any benefit shown to have accrued to the defendant by
reason of the infringement; and

Copyright Act 1968 143



Part V Remedies and offences
Division 2 Actions by owner of copyright

Section 116

(iv) all other relevant matters;

the court may, in assessing damages for the infringement, award -
such additional damages as it conmdcrq appropnate in the
circumstances.

116 Rights of owner of copyright in respect of infringing copies

(1) The owner of the copyright in a work or other subject-matter may
bring an action for conversjon or detention in relation to:

(a) an 1nfnng1ng copy; or

(b) adevice {including a circumvention devwe) used or intended
to be used for making infringing copies.

(1A} In an action for conversion or detention, a court may grant to the
owner of the copyright all or any of the remedies that are available
in such an action as if: : :

(a) the owner of the copyright had been the owner. of the
infringing copy since the time the copy. was made; or

(b} the owner of the copyright had been the owner of the device
sincethe time when it was used or mtcnded to be used for
making infringing coplcs

(IB) Any relief granted by a court in an action for conversion or
detention is in addition to any rehef that the court may grant under
section 115. :

(1C) A court is not to grant any relief to the owner of the copyright in an
action for conversion or detention if the relief that the court has
granted or proposes to grant under section 115 is, in the opinion of
the court, a sufficient remedy.

(1D} In deciding whether to grant relief in an action for conversion or
detention and in assessing the amount of damages payable, the
court may have regard to the following:

(a) the expenses incurred by the defendant, being a person who
marketed or otherwise dealt with the infringing copy, in
manufacturing or acquiring the infringing copy,;

(b} whether the expenses were incurred before or after the
infringing copy was sold or otherwise disposed of by the
defendant;
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(c) any other matter that the court considers relevant.

~ (1E) If the infringing copy is an article of which only part consists of
- ‘material that infringes copyright, the court, in.deciding whether to
grant relief and in assessing the amount of damages payable, may
. also have regard to the following

(a) the importance to the markét value of the article of the
material that infringes the ¢opyright;

~ (b) the proportion the material that infringes copyrlght bears to
the article;

(c) the extent to which the material that mfnn ges copyright may
be scparated from the article. :

(2) A plaintiff is not entitled by virtue of this section to any damages
or to any other pecuniary remedy, other than costs, if it is
established that, at the time of the conversion or detention:

(d) the defendant was not aware, and had no reasonable grounds
~ for suspecting, that copyright subsisted in the work or other
. subject-matter to which the action relates;

{(b) where the articles converted or detained were infringing.
copies—the defendant believed, and had reasonable grounds
for believing, that they were not infringing copies; or

" (¢) where an article converted or detained was a device used or
intended to be used for making articles—the defendant
believed, and had reasonable grounds for believing, that the
articles so made or intended to be made were not or would
not be, as the case may be, infringing copies.

116AAA Compensation for acquisition of property

(1) This section applies if, apart from this section, subsections 22(3A)
-~ and 97(2) and (2A) would result in the acquisition-of property from
a maker of a sound recording of a live performance by a performer
in the performance otherwise than on just terms.

(2) There is payable to the maker by the performer such amount of
compensation as is agreed on between those persons, or, failing
~ agreement, as is determined by a court of competent jurisdiction.
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(3) Any damages or compensation recovered or other remedy given in

a proceeding that is commenced otherwise than under this secnon

- Is to be 'taken into account in assessing compensation payable ina"

“)

3

proceeding that is commenced under this section and that arises out
of the same event or transaction.

Any compensation payable in a proceeding that is commenced
under this section is to be taken into account in assessing any
damages or compensation or other remedy to be awarded-in-a-
proceeding that is commenced otherwise than under this sectlon
and that arises out of the same evem or transaction.

In this section:

acquisition of property has the same meanmg as in paragraph
51 (xxx:) of the Constitution.

Jjust terms has the same meaning as in pa.ragmph 51(xxx1) of the
Constitution.

maker of a sound recording of a live performance means a person
mentioned in paragraph 22(3A)(a).

performer in allive performancé means the following people:
{a} a person who becomes a maker of a-sound recordmg under
paragraph 22(3A}b};

(b} if subsection 22(3B) applies—an empioyer who becomes a
maker of a sound recordmg under that subsection. i
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Division 2AA—Limitation on remedies available against
carriage service providers

Subdivision A—Preliminary

116AA Purpose of this Division

(1) The purpose of this Division is to limit the remedies that are
available against carriage service providers for infringements of
copyright that relate to the carrying out of certain online activities
by carriage service providers. A carriage service provider must
satisfy certain conditions to take advantage of the limitations.

“Néte'17”  Subdivision B contains a description of the relevant activities. -
Note 2: Subdmslon C contains details of the limitations on remedies.

Note 3: Subdmsron D sets out the conditions that must be satisfied for a
’ carriage service provider to take advantage of the limitations. The
limitations are automatic if a carriage service provider complies with
the relevant conditions. .
(2) This Division does not limit the operation of provisions of this Act
outside this Division in relation to determining whether copyright
has been infringed. '

" 116AB Definitions
In this Division:

caching means the reproduction of copyright material on a system
or network controlled or operated by or for a carriage service
provider in response to an action by a user in order te.facilitate
efficient access to that material by that user or other users.

copyright material means:
(a) a work; or
{(b) a published edition of a work; or
(c) a sound recording; or
(d} ‘a cinematograph ﬁlm, or
{(e) atelevision or sound bmadcast or
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(f) a work that is included in a sound recording, a cinematograph
film or a television or sound broadcast.

industry code means:
(a) an industry code that:
(i) meets any prescribed requirements; and
(i) is registered under Part 6 of the Telecommunications
Act 1997, or

(b) an industry code developed in accordance with the
regulations. :

Subdivision B——Relevant activities

116AC Category A activity

A carriage service provider carries out a Category A activity by
providing facilities or services for transmitting, routing or
providing connections for copyright material, or the intermediate
and transient storage of copyright material in the course of
transmission, routing or provision of connections,

116AD Category B activity

A carriage service provider carries out a Category B activity by
caching copyright material through an automatic process., The
carriage service provider must not manually select the copyright
material for caching.

116AE Category C activity

A carriage service provider carries out a Category C activity by
storing, at the direction of a user, copyright material on a system or
network controlled or operated by or for the carriage service
provider.

116AF Category D activity

A carriage service provider carries out a Category D activity by
referring users to an online location using information location
tools or technology.
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‘Subdivision. C-—Limitations on remedies -
116AG Limitations on remedies

Relevant conditions must be satisfied

(1) A carriage service provider must satisfy the relevant conditions set
“out in Subdivision D before the limitations in this section apply.

General limitations

(2) For infringements of copyright that occur in the course of carrying
out any of the categories of activities set out in Subdivision B, a
court must not grant rel1ef against a camage service provider that

_consists of:

(a) damages_or an account of proﬁts or
(b} additional damages or
{c) other monetary relief.

Categary specific limitations

(3) For an infringement of copyrlght that occurs in the course of the
carrying out of a Category A activity, the relief that a court may
grant against a carriage service provider is limited to one or more
of.the following orders: o

~(a) an order requiring the carriage service prow:ler to take
reasonable steps to disable access to an online location
outside Australia; '

(b) an order requiring the camage service prov1der to terminate a
specxﬁed account,

{4) For an infringement of copyright that occurs in the course of the
carrying out of a Category B, C or D activity, the relief that a court
‘may grant against a carriage serwce provnder is limited to one or
more of the following orders:

(a) an order requiring the camage service prov:der to remove or
disable access to infringing copyright material, or to a
reference to infringing copyright material;

(b) an order requiring the carriage service provider to terminate a
specified account; '
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(c) some other less burdensome but comparably effective
non-monetary order if necessary.

Relevant matters

(35) In d_eciding whether to make an order of a kind referred to in
subsection (3) or (4), a court must have regard to: "

(a) the harm that has been caused to the owner or exclusive
licensee of the copyright; and

(b) the burden that the making of the order will place on the
carriage service provider; and

(c) the technical feasibility of complying with the order; and
(d) the effectiveness of the order; and

(e) whether some other comparably effective order would be less
burdensome.

The court may have rega'rd to other _rnatteifs it considers relevant.

Subdivision D—Conditions

116AH Conditions

(1) This table sets out.the conditions for. each of the categories of

- activities. |
Conditions
Item  Activity Conditions
1 All categories 1. The carriage service provider must adopt and

reasonably implement a policy that provides for

- termination, in appropriate circumstances, of the
accounts of repeat infringers..

2. If there is a relevant industry code in force—the

carriage service provider must comply with the relevant
- provisions of that code relating to accommodating and
not interfering with standard technical measures used to

_protect and identify copyright material.
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Conditions

Item Actlv:ty

Conditions

2

Category A

1.

Any transmission of copyright material in carrying out

this activity must be initiated by or at the direction of a
person other than the carriage service provider.

The carriage service provider must not make
substantive modifications to copyright material
transmitted. This does not apply to modifications made
as part of a technical process.

3

Category B

If the copyright material that is cached is subject to
conditions on user access at the originating site, the
carriage service provider must ensure that accessto a
significant part of the cached copyright material is

permitted only to users who have met those conditions.

If there is a relevant industry code in force—the _
carriage service provider must comply with the relevant
provisions of that code relating to:
() updating the cached copyright material; and
(b} not interfering with technology used at the
originating site to obtain information about the -
use of the copyright material.
The service provider must expeditiously remove or
disable access to cached copyright material upon
notification in the prescribed form that the material has

“been removed or access to it has been disabled at the

originating site.

The carriage service pfovider must not make
substantive modifications to the cached copyright
material as it is transmitted to subsequent users. This
does not apply to modifications made as part of a
technical process.
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Conditions

Item  Activity

Conditions R : i

4 Category C -

L

The carriage service provlder must not receive a
financial benefit that is directly atrributable to the
infringing activity if the carriage service provider has
the right and ability to control the activity.

The carriage service provider must expeditiously
remove or disable access to copyright material residing-

" .onits system or network upon receipt of a notice in the

prescribed form that the material has been found to be
infringing by a court.

2A. The carriage service provider must act expeditiously to

remove or disable access to copyright material residing
on its system or network 1f the carriage service
prowder
(a) becomes aware that the materlal is infringing; or
(b) becomes aware of facts or ¢circumstances that
- make it appa.rcnt that the material is likely to be
mfnngmg
The carriage service provider does not, in an action
relating to this Division, bear any onus of proving a
matter referred to in paragraph (a) or (b),
The carriage service provider must comply with the
prescribed procedure in relation to removing or
disabling access to copyright material residing on its

system or network
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Conditions

Item Acﬁvity Conditions

5

Category D

}. The carriage service provider must not receive a
financial benefit that is directly attributable to the
infringing activity if the carriage service provider has
the right and ability to control the activity.

2. The carriage service provider must expeditiously
remove or disable access to a reference residing on its
system or network upon receipt of a notice in the
prescribed form that the copyright material to which it
refers has been found to be infringing by a court.

2A. The carriage service provider must act expeditiously to

remove or disable access to a reference residing on its
system or network if the carriage service provider:
{a) becomes aware that the copyright material to
which it refers is infringing; or
(b) becomes aware of facts or circumstances that
make it apparent that the copyright material to
which it refers is likely to be infringing.

- The carriage service provider does not, in an action
relating to this Division, bear any onus of provmg a
matter referred to'in paragraph (a) or (b).

3. The carriage service provider must comply with the
prescribed procedure in relation to removing or
disabling a reference residing on its system or network.

2)

Nothing in the condmons is to be taken to require a carriage
service provider to monitor its service or to seek facts to indicate
infringing activity except to the extent required by a standard
technical measure mentioned in condition 2 in table item 1 in the

_“table in subsection-(1).

3)

Ini deciding, for the purposes of condition 1 in table items 4 and 5
in the table in subsection (1), whether a financial benefit is
otherwise directly attributable to the infringing activity referred to
in that condition, a court must have regard to:

(a) industry practice in relation to the charging of services by
carriage service providers, including charging based on level
of activity; and

(b) whether the financial benefit was greater than the benefit that
would usually result from charging in accordance with
accepted industry practice.

The court may have regard to other matters it considers relevant.
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(4) An act done by a carriage service provider in complying with the -

prescribed procedure referred to in condition 3 in table item 4 in -
the table in subsection (1) does not constitute a fallure to sansfy

- COl’ldlthIl 2A1n that item.

116A1 Evidence of compliance with conditions

If a carriage service provider, in an action relating to this Division,
points to evidence, as prescribed, that suggests that the carriage
service provider has complied with a condition, the court must
presume, in the absence of evidence to the contrary, that the
carriage service provider hads complied with the condition.

Subdivision E—Regulations

116AJ Regulations

(1) The regulations may provide that a carriage service provider is not

liable for damages or any other civil remedy as a result of action
taken in good faith to comply with a condition. .

(2) The regulatlons may provide civil remedies for conduct by relevant

'parueq in relation to conditions.

(3) The regulatlons may prescribe offences for conduct by persons

issuing notices under the regulations, and prescribe penalties for

offences against those regulatlons The - penalties must not exceed

50 penalty units. _

Nate: If a body corporate is convicted of an offence against regulations
made under this section, subsection 4B(3) of the Crimes Act 1914

allows.a court to impose fines of up 1o 5 times the penalty statcd
above,
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Division 2A—Actions in relation to circumvention devices
and electronic rights management information

116A Importation, manufacture etc. of circumvéntion device and
provision etc. of circumvention service .

- (1) ‘Subject to subsections (2); (3) and (4), this section applies if:
{2) a work or other subject-matter is protected by a technological .
protection measure; and
(b) a person does any of the following acts without the
- permission of the owner or exclusive licensee of the -
copyright in the work or other subject-matter: '

(i) makes a circumvention device capable of
circumventing, or facilitating the circumvention of, the
technological protection measure;

(ii) sells, lets for hire, or by way of trade offers or exposes
for sale or hire or otherwise promotes, advertises or
markets, such a circumvention device;

" (iit) distributes such a circumvention device for the purpose
of trade, or for any other purpose that will affect
prejudicially the owner of the copyright;

(iv) exhibits such a circumvention device in public by way
of trade;

{v) imports such a circumvention device into Australia for
the purpose of: :

(A) selling, letting for hire;, or by way of trade
offering or exposing for sale or hire or
otherwise promoting, advertlsmg or marketing,
the device; or- '

- (B) distributirig the device for the purpose of trade,
or for any other purpose that will affect
prejudicially the owner of the copynght; or

(C) exhibiting the device in public by way of trade;

(vi) makes such a circumvention device available online to
an extent that will affect pre_]udmally the owner of the
copyright;
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(vii) provides, or by way of trade promotes, advertises or
markets, a circumvention service capable of
circumventing, or facilitating the circumvention of, the
" technological protection measure; and

(c) the person knew, or ought reasonably to have known that the
device or service would be used to circumvent, or facilitate
the circumvention of, the technological protection measure.

(2) This section does not apply in relation to anything lawfully done
. for the purposes of law enforcement or national secumy by or on
' behalf of:
{a) the Commonwealthora State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

(3) This section does not apply in relation to the supply of a
circumvention device or a circumvention service to a person for
use for a permitted purpose if:

{a) the person is a qualified person; and
(b)- the person gives the supplier before, or at the time of, the
supply a declaration signed by the person:
(i) stating the name and address of the person; and

(i) stating the basis on which the person is a qualified

- persom; and .

(iii) stating the name and address of the supplier of the
ctrcumvention device or circumvention service; and

(iv) stating that the device or service is to be used only for a
permitted purpose by a qualified person; and

(v) identifying the permitted purpose by reference to one or
more of sections 47D, 47E, 47F, 48A, 49, 50, 51A and
183 and Part VB; and ,

(vi) stating that a work or other subject-matter in relation to
which the person proposes to use the device or service
for a permitted purpose is not readily available to the
person in a form that is not protected by a technological
protection measure. '
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- {4) This section does not apply in relatlon to the makmg or importing
.of a circumvention device: :

- (a) for use only fora perrmtted purpose relatmg to a work or
other subject-matter that is not readily avallable in a form
that is not protected by a technological protect_lon measure;
or :

(b} for the purpose of enabling a person to supply the device, or
to supply a circumvention service, for use only for a
permitted purpose. o

(4A) For the purposes of paragraphs (3)(b) and (4)(a), a work or other
subject-matter is taken not to be readily available if it is not
available in a form that lets a person do an act relating to it that is
not an infringement of copyright in it as a result of section 47D,
47E, 47F, 484, 49, 50, 51A or 183 or Part VB.

(5). If this section apphes, the owner or exclusive licensee of the
copyright may bring an action agamst the person.

{6} Inan actton under subsectlon {5), it must be presumed that the
defendant knew, or ought reasonably to have known, that the
circumvention device or service to which the action relates would
be used for a purpose referred to in paragraph (1)(c} unless the
defendant proves otherwise. '

(7) For the purposes of this section, a circumvention device or a
' circumvention serv1ce is taken to be used for a permitted purpose
only if:

- (a) the device or servicé is used for the purpose of doing an act
comprised in the copyright in a work or other subject-matter;
and

(b) the doing of the dct is not an mfnngement of the copyright in
the work or other subject-matter under section 47D, 47E,

" - 47F, 48A, 49, 50, 51A or 183 or Part VB.'

(8 In this section:

qualified person means:
(a) a person referred to in paragraph 4?D(1)(a) 47E(1)(a) or
47F(1)(a); or
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(b) a person who is an authorized officer for the purposes of
section 48A, 49, 50 or 51A: or

(¢) a person authorised in writing by the Commonwealth or a

" State for the purposes of section 183; or

(d) a person authorised in writing by a body administering an
institution (within the meaning of Part VB) to do on behalf of
‘the body an act that is not an mfnngernent of copyright
because of that Part.

supply means:
" {a) in relation to a circumvention deviée—_sell the device, let it
for hire, distribute it or make it available online; and
(b) in relation to a circumvention service—provide the service.

- (9) The defendant bears the burden of establishing the matters referred
to in subsections (3}, (4) and (4A) :

116B Removal or alteration of electronic rights management
information

(1) This section applies if: -
- - {a) either:

(i) a person removes, from a copy of a work or other
subject-matter in which copyright subsists, any
electronic rights management information that relates to
the work or other subject-matter; or .

(ii) a person alters any electronic rights management

- information that relates to'a work or other
subject-matter in which copyright subsists; and

(b) the person does so. without the permission of the owner or
exclusive licensee of the copyright; and

(c) the person knew, or ought reasonably to have known, that the
removal or alteration would induce, enable, facilitate or
conceal an infringement of the copyright in the work or other
subject-matter.

(2) If this section applies, the owner or exclusive licensee of the
copyright may bring an action against the person.

158 Copyright Act 1968



Remedies and offences PartV
Actions in relation to circumvention devices and electronic rights management
information Division 2A

. Section 1 16C

(3) In an action under subsectlon (2), it must be presumed that the
defendant knew, or ought reasonably to have known, that the
removal or alteration to which the action relates would have the
effect referred to in paragraph (1)(c) unless the defendant proves
otherwise. '

116C Distribution to the public etc. of works whose electronic rights
management information has been removed or altered

(1) This section applies if:

(a) a person does any of the following acts in relation to a work
or other subject-matter in which copyright subsists without
the permission of the owner or excluswe licensee of the
copyright:

-~ (i) distributes a copy-of—the-work—or other subject-matter to

the public; ' :

-(ii) inmports into Australia a copy of the work or other
subject-matter for distribution to the public;

(ili) communicates a copy of the work or other
subject- rnatter to the publlc and

(b) either:

(i) any electronic rights management information that
relates to the work or other subject-matter has been
removed from the copy of the work or subject-matter; or

(11) any electronic rights management information that
" relates to the work or other sub_]ect»matter has been
altered; and

(c) the person knew that the electronic rights management
information had been so removed or altered without the
permiission of the owner or excluswe licensee of the
copyright; and

(d) the person knew, or ought reasonably to have known, that the
act referred to'in paragraph (a) that was done by the person
would induce, enable, facilitate or conceal an infringement of
the copynght in the work or other sub_;ecbmatter

2 If this section applles, the owner or excluswe licensee of the
copyright may bring an action against the person.
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* (3) In an action under subsecnon {2}, it must be presumed that the
defendant:

(a) had the knowledge referred to in paragraph (1)}{(c); and
(b) knew, or ought reasonably to have known, that the doing of
the act to which the action relates would have the effect
_ referred to in paragraph (1)(d);
unless the defendant proves otherwise.

116CA Distribution and importation of electronic rights
' management information that has been removed or
altered

(1) This section apphes 1f
(a) a person does either of the following acts in relation to
electronic rights management information that relates to a
work or other subject-matter in which copyright subsists:
(i) distributes the electronic rights management
information;
(i1) imports into Australia the electronic rights management
information for distribution; and
(b} the person does so without the permission of the owner or
exclusive licensee of the COpynght and

{c) either:

(i} -the information has been removed from a copy of the
work or subject-matter without the permission of the
owner or exclusive licensee of the copyright; or

(ii) the information has been removed from a copy of the
work or subject-matter with the permission of the owner
or exclusive licensee of the copyright but the
information has.been altered without that permission;
and ' ' -

(d) the person knew that the information had been removed or
altered without that perrnission; and

(e) the person knew, or ought reasonably to have known, that the
act referred to in paragraph (a) that was done by the person
would induce, enable, facilitate or conceal an infringement of

the copyright.
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(2) If this section applies, the owner or exclusive licensee of the
copyright may bring an action against the person.

(3) In an action under subsection (2), it must be presumed that the
defendant: ’
(a) had the knowledge referred to in paragraph (1)(d); and
(b) knew, or ought reasonably to have known, that the doing of
the act to which the action relates would have the effect
referréd to in paragraph (1)(e);
unless the defendant proves otherwise.

116CB Exception relating to national security and law enforceme_nt

Sections 116B to 116CA do not apply in respect of anything
~ 7 " lawfully done for the purposes-of law enforcement -or national -
security by or on behalf of: :
. (a) the Commonwealth or a State or Temtory, or
(b) an authority of the Commonwealth or of a State or Territory.

116D Remedies in actions under sections 1164, 116B, 116C and
116CA

(1) The relief that a court may grant in an action under section 116A,
- 116B, 116C or 116CA includes an injunction (subject to such
terms, if any, as the court thinks fit} and either damages or an
account of profits. o

(2) [f; in an action under section 116A, 116B, 116C or 116CA, the
court is satisfied that it is proper to do so, having regard to:
(a) the flagrancy of the defendant’s actions that are the subject of
the action; and
(b) any benefit shown to have accrued to the defendant as a
result of those acts; and:
(c) any other relevant matters;

the court may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances.
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Division 3—Proceedings where copyright is subject to
exclusive licence

117 Interpretation .
In this Division:

if the licence had been an assignment means if, instead of the
licence, there had been granted (subject to conditions
corresponding as nearly as practicable with those subject to which
the licence was granted) an assignment of the copyright in respect
of its application to the doing, at the places and times authorized by
the llcence, of the acts so authonzcd

the other party means:
(ay in relation to the owner of the copynght——the exclusive
licensee; and :
(b) in relation to the excluswe licensee—the owner of the
copyright. L o

118 Application

This Division applies to proceedings in relation to a copyright in
respect of which an exclusive licence has been granted and is in
force at the time of the events to which the proceedings relate.

119 Rights of exclusive licensee

Subject to the succeeding sections of this Division:

(a) except against the owner of the copyright, the exclusive
licensee has the same rights of action as he or she would
have, and is entitled to the same remedies as he or she would
be entitled to, by virtue of section 115 if the licence had been
an assignment, and those rights and remedies are concurrent
with the rights and remedies. of the owner of the copynght
under that section;
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(b) except against the owner of the copyrnight, the exclusive
licensee has the same rights of action as he or she would
‘have, and'is entitled to the same remedies as he or she would
be entitled to, by virtue of section 116 if the licence had been
an assignment; and

(c) the owner of the copyright does not have any rights of action
that he or she would not have, and is not entitled to any
-remedies that he or she would not be entitled to, by virtue of
section 116 if the licence had been an assignment.

120 Joinder of owner or,exclus_ive licensee as a party

(1) Where:

(a) an action is brought by the owner of the copyrl ight or by the
e _exclusive licensee; and

(b} the action, in so far as it is brought under sectlon 1 15, relates
in whole or in part, to an infringement in respect of which the
owner and the licensee have concurrent rights of action under
that section;

the owner or licensee, as the case may be is not entitled, except

- with the leave of the court, to proceed with the action, in so far as it
is brought under that section and relates to that infringement,
unless the other party is _|01ned as a plaintiff in the action or added
as a defendant,

"(2) This section does not affect the granting of an interlocutory
injunction on the application of the owner of the copynght or of the
- exclusive licensee.

121 Defences available against excluSive‘_license_e

'In an action brought by the exclusive licensee by virtue of this -
Division, a defence under this Act that would have been available
to a defendant in the action if the action had been brought by the
owner of the copyright is available to that defendant as against the
exclusive licensee.
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122 Assessment of damages where exclusive licence granted .

Where an action to which section 120 applies is brought and the
owner of the copyright and the exclusive licensee are not both
plaintiffs in the action, the court, in assessing damages in respect of
“an infringement of a kind referred to in that section, shall:
‘(a) if the plaintiff is the exclusive licensee—take into account
any liabilities, in respect of royalties or 0thcrw1se to which
the licence is subject; and

(b} whether the plaintiff is the owner of the copyright or the
- exclusive licensee—take into account any pecuniary remedy
already awarded to the other party under section 115 in
respect of that infringement, or any right of action
exercisable by the other party under that section in respect of
that infringement, as the case requires.

123 Apportionment of profits between owner and exclusive licensee

Where: .

{a) an action, in so far as'it is brought under section 115, relates,
in whole or in part, to an infringement in respect of which the
owner of the copyright and the exclusive licensee have

~ concurrent rights of action under that sectior; and _

(b) in that action, whether the owner of the copyright and the
exclusive licensee are both parties or not, an account of
profits is directed to be taken in respect of that infringement;

then, subject to any agreement of which the court is aware by
which the application of those profits is determined as between the
owner of the copyright and the exclusive licensee, the court shall
apportion the profits between them in such a manner as the court
considers just and shall give such directions as the court considers
appropriate for giving effect to that apportionment.

. Note: However, not all owners of the copyright are entitled to an account of
profits: see section 100AG.
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124 Separate actions in relation to the same mfrmgement

-In an action brought by the owner of the copyri ght or by the
exclusive licensee: _

" (a) ajudgment or order for_the payment of damages in respect of
an infringement of copyright shall not be given or made
under section 115 if a final judgment or order has been given

~ or made in favour of the other party dirécting an account of
profits under that section in respect of the same infringement;
and

(b} ajudgment or order for an account of profits in respect of an
infringement of copyright shall not be given or made under
that section if a final judgment or order has been given or

. “ made in favour of the other’ party awarding damages or
. —.. . __directing an account of profits under that section in Tespect. of
the same infringement.
Note:  However, not all owners of the. copyright are entitled to' damages

{other than additional damages) or an account of proﬁls see
section 100AG.

125 Llablllty for costs:

Where in an action to which section 120 applies, whcther brought
by the owner of the copyright or by the exclusive licensee, the .

. other party is not joined as a plaintiff {either at the commencement
of the action or at a later time), but is added as a defendant, the

_ other party is not liable for any costs in the action unless he or she
enters an appearance and takes part in the proceedings.
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Division 4—Proof of facts in civil actions

126 Presumptions as to subsistence and ownership of éoﬁyright

In an action brought by virtue of this Part:

" {a) copyright shall be presumed to subsisf in the work or other

subject-matter to which the action relates if the defendant
does not put in issue the question whether copyright subsists
.in the work or other subject-matter; and
(b) where the subsistence of the copyright is established—the
- plaintiff shall be presumed to be the owner of the copyright if
~ he or she claims to be the owner of the copyright and the
defendant does not put in issue the question of his or her
ownershxp :

126A Evidence in ifelation to subsistence of copyright

(1}

This section applies to an action under this Part in which the
defendant puts in issue the question whether copyright subsists in
the work or other subject matter to which the action relates.

_ Lalbe;l.'.~ or marks

)

(3)

If a copy of the work or other subject roatter, or the packaging or

container in which the copy is packaged or contained, bears a label
or mark stating the year and place of the first publication, or of the
making, of the work or other subject matter, then the label or mark
is admissible as prima facie evidence of the facts so stated.

Foreign certificates

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states the year and place of
the first publication, or of the making, of the work or other subject
matter, then the certificate or other document is admissible as
prima facie evidence of the facts so stated.

1
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4)

For the purposes of this section, a document purporting to be a
certificate or-document referred to in subsection (3} 1s, unless the
contrary 1ntent10n is estabilshed takerl to be such a cer‘tlﬁcate or
document '

126B Evidence in relation to ownership of copyright

(1

(2)

(3}

@

(o)

This section applies to an action under this Part in which the
defendant puts in issue the question of the plaintiff’s ownership of
copyright in the work or other subject matter 1o whlch the action
relates.

Labels or -marks

If a copy of the work or other subject matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating that a person was the owner of copyright in the
work or other subject matter at a particular time, then the label or-
mark is admissible as prima facie evidence of the facts so stated.

Foreign certificates

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states that a person was the
owner of copyright in the work or other subject matter at a
particular time, then the certificate or other document is admissible
as prima facie evidence of the facts so stated. . .

For the purposes of this section, a document purporting to be a
certificate or document referred to in subsection (3) is, unless the
contrary intention is estabhshed taken to be such a certificate or
document : :

Chams of ownership |

If:
(a) subsection (2) or (3) applies; and _
(b} the plaintiff produces a document stating the following:
(i) each subsequent owner of the copyright the subject of
the action (including the plaintiff’s ownership);
(ii} the date each subsequent owner became the owner of
that copyright;
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(6)

(7)

®)

(iii) a description of the transaction resulting in.each
subsequent owner becoming the owner of. that

copyright; : :
then the document is admissible as prima facie evidence of the
facts so stated.

I
(a) neither subsection (2) nor (3) applies;'and B
(b) the plaintiff produces a document stating the following:

(i) the original owner of the copyright the sub_]ect of the
actiom;

(it} each subsequent owner of that copyright (including the
plaintiff’s ownership);

(iii} the date each owner became the owner of that -
copyright;

(iv) a description of the transaction resulting in each owner
.becoming the owner of that copyright;

then the document is admissible as prima facie ev1dence of the
facts so stated:

Offence

A person is guilty of an offence if: -

(a) the person produces a document under subsectlon (5) or (6);
and

(b) the person is reckless as to whether the document is false or
misleading.
Penalty: 30 penalty units.

Strict: llablhty applies to the element of the offence agamst
subsection (7) that the document is produced under subsection (5)
or (6). :

Note: For strict liability, see section 6.1 of the Criminal Code,

127 Presumptions in relation to autho_rship of work

(1)

Where a name purporting to be that of the author of a literary,
dramatic, musical or artistic work appeared on copies of the work
as published or a name purporting to be that of the author of an
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(2)

3)

artistic work appeared on the work when it was made, the person
whose name so appeared, if it was his or her true name or a name
by which he or she was commonly known, shall, in an action
brought by virtue of this Part, be presumed, unless the contrary is
established, to be the author of the work and to have made the
work in circumstances to which subsections 35(4), (5) and (6) do
not apply.

Where a work is alleged to be a work of joint authorship, the last
preceding subsection applies in relation to each person alleged to
be one of the authors of the work as if references in that subsection
to the author were references to one of the authors

Where, in an action brought by virtue of this Part in relation to a

. photograph

4

() it is'establishedthat;at the time-when the photograph was "
taken, a person was the owner of the material on which the
photograph was taken or, if the ownership of that material as
at that time is not established, that a person was the owner of
the apparatus by which the photograph was taken; or

- (b} neither the ownership as at the time when the photograph was

taken of the material on which it was taken nor the ownership
-as at that time of the apparatus by which it was taken is
established but it is established that, at the time of the death
of a person, the photograph was owned by the person or, if
the ownership of the photograph as at that time is not
established, was in the possession or custody of the persen;

the person shall be presumed, unless the contrary is established, to

-have been the person who took the photograph.

However, if the owner of the material or apparatus was a body
corporate, then paragraph (3)(a) only applies if the presumption is
required to determine the ownership of the copyright in the
photograph. :

Note: For example, the presumption does not apply if it is required 1o
determine the duration of the copyright in the photograph.
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128 Presumptions in relation to publisher of work

Where, in an action brought by virtue of this Part in relation to a
literary, dramatic, musical or artistic work, the last preceding
section does not apply, but it is.established: -

(a) that the work was first published in Australia and was so
‘published during the period of 70 years that ended _
immediately before the commencement of the calendar year

~ in which the action was brought; and

(b) that a name purporting to be that of the publisher appeared on
copies of the work as first published;

then, unless the contraty is established, copyright shall be

. presumed to subsist in the work and the person whose name so
appeared shall be presumed to have been the owner of that
copyright at the time of the pubhcatlon

129 Presumption's where author has d_led

(1) Where, in an action brought by virtue of this Part in relation to a
literary, dramatic, musical or artistic work, it is established that the
author is dead:

(a) the work shall be presumed to be an ongmal work unless the
contrary is established; and

(b) if it is alleged by the plaintiff that a publication specified in
the allegation was the first publication of the work, and that it
took place in a country and on a date so specified—that
publication shall be presumed, unless the contrary is
established, to have been the first publication of the work,
and to have taken place in that country and on that date.

(2) Where: .
(a) a literary, dramatic, mus1cal or artistic work has been
published; :

(b) the publication was anonymous or is alleged by the plaintiff
to have been pseudonymous; and
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{c) it is not established that the work has ever been published
under the true name of the author, or-under a name by which
he or she was commonly known, or that the identity of the
author is-gencrally known or can be ascertained by
reasonable inquiry;

paragraphs (1)(a) and (b) apply, in an action brought by virtue of
this Part in relation to the work, in like mianner as those paragraphs
~ apply where it is established that the author is dead.

130 Evidence in relation to recordings

(1} In an action brought by virtue of this Part in relation to copyright in
. a sound recording, if records embodying the recording or a part of
the recording have been supplied (whether by sale or otherwise) to
the public and, at the time when records embodying the recording
or part of the recording were supplied, the records or their
containers bore a label or other mark containing a statement:
 (a) that a person specified on the label or mark was the maker of
‘the recordmg,
(b) that the recording was first pubhshed in a vear spemﬁed on
the label or mark; or
(c) that the recording was first published in a country specified
on the label or mark;
-, then the label or mark is admissible as prima facie evidence of the
- facts so stated.

(2) Inan n action brought by virtue of this Part in relation to copyright in
a sound recording, if: '
(a) records embodying the recordmg or a part of the recording
have been supplied (whether by sale or otherwise) to the
public; and

(b) at the time when records cmbodymg the recording or part of

the recording were supplied, the records or their containers
bore a label or other mark consisting of the letter “P” in a
circle accompanied by a spcmﬁcd year and the name of a
persor;

then the label or mark is admissible as prima facie evidence that

the recording was first published in that specified year and that the

named person was the owner of copyright in the recording in the

Copyright Act 1968 171



Part V Remedies and offences
Division 4 Proof of facts in ¢ivil actions

Section 130A

place and at the time at which the labcl or mark was affixed to the
records or their contamers

(3). To avoid doubt, the acccptance of evidence admitted under this
section in respect of a sound recording does not imply that another
person was not also:

(a) a maker of the recording; or

(b) an owner of copyright in the recording in the place and at the
time mentioned in subsection (2).

136A Acts relating to impoerted copies of sound recordings

-In an action for infringement of copyright described in section 37,
- 38, 102 or 103 by an act involving an article that is a copy of a
sound recording, it must be presumed that the copy is not a
- pon-infringing copy unless the defendant proves that the copy isa
non-infringing copy. ' _
‘Notel:  Sections 37 and 38 deal with infringement of copyright in literary,

dramatic and musical works (among other things) by commercial
importation and deahngs mvolvmg articles.

Note 2:  Sections 102 and 103 deal with infringement of copynght in sound
recordings {among other things) by commercial importation and '
dealings involving articles.

130B Acts relating to imported copies bf computer programs

In an action by a plaintiff for mfnngemcnt of copynght described
in section-37 or 38: '
(a) relating to the plaintiff’s copyright in a literary work that is a
computer programn; and
(b) involving an article that has embodied in it a copy of the
program; .

-it must be presumied, unless the defendant proves otherwise, that
the copy is not a non-infringing copy so far as it relates to the
plaintiff’s copyrlght ' _

Note: Sections 37 and 38 deal with inﬁ'mgemém of copyright in literary

works {among other things) by commercial 1mportat10n and dealings
involving articles.
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130C Acts relating to imported coples af electromc literary or music
items

h an action by a plaintiff for infringement of copyright descr:bed
in section 37, 38, 102 or 103:

. (a) relating to the plaintiff’s copyrightin a work orina
published edition of a work, that is, or is part of, an electronic
literary or music item; and

*(b) involving an article that has embodied in it a copy of the
electronic literary or music item; :

it must be presumed, unless the defendant. proves otherwise, that
‘the copy is not a non-infringing copy so far as it reIates 1o the
plaintiff’s copyright.

Note I:  Sections 37 and 38 deal with infringement of copyright in a work by
. commercial importation and dealings involving articles.

Note 2:  Sections 102 and 103 deal with infringement of copyright in a
' published edition of a work (among other things} by commerciat
importation and dealings involving articles.

131 Presumption in relation to maker of film

Where the name of a person appeared on copies of a
cinematograph film as made available to the public in such a way
as to imply that the person was the maker of the film and, in the
case of a person other than a body corporate, that name was his or
her true name or a name by which he or she was commonly known,
that person shall, in an action brought by virtue of this Part, be
presumed, unless the contrary is established, to be the maker of the
film and to have made the film in circumstances to which
subsection 98(3) does not apply.
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Division 4A—Jurisdiction and appeals
131A Exercise of jurisdiction

The jufisdic'tion of the Supreme Court of a State or Territory in an
action under this Part shall be exercised by a single Judge of the
Court - '

131B Appeals

{1} Subjectto subsection (2),a deClSl()ﬂ of a court’ of a State or
Territory (however constituted) under this Part is final and
conclusive.

(2) An appeal lies from a decision of a court of a State or Termritory
under this Part: '

{a) to the Federal Court of Australia; or _
{b) by special leave of the High Court, to the High Court.

131C Jurisdiction of Federal Court of Australia

Jurisdiction is conferred on the Federal Court of Australia with
‘Tespect to actions under this Part.

131D Jufisdiction of Fe'deral Magistrates Court

Jurisdiction is conferred on the Federal Maglstrates Court with
respect to civil actions. under this Part '
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Division 5—Offences and summary proceedings
132 Oﬂ'ences

Oﬁ“ences re!atmg fo mfrmgmg copies

(I) A person shall not, at a time when copyright subszsts in a work:

(a) make anarticle for sale or hire or with the intention of
obtaining a commercial advantage or profit;

- (b) sell or let for hire, or by way of trade, or with the intention of
‘obtaining a commercial advantage or profit, offer or expose
for sale or hire, an article; _ _

- {¢) by way of trade, or with the intention of obtaininga
- commiercial advantage or profit, exhibit an article in public;
or :
{d) import an article into Australia for the purpose of:
(i) selling, letting for hire, or by way of trade, or with the
_intention of obtaining a commercial advantage or profit,
offering or exposing for sale or hire, the article;

(D dlstnbutmg the article for the purpose of trade, or with
the intention of obtaining a commercial advantage or
profit, or for any other purpose to an extent that wiil
affect prejudicially the owner of the copynght in the
work; ot

(iit) ‘by way of trade, or with the intention of obtaining a

- commercial advantage or profit exhlbltmg the article in
public;
 if the petson knows, or ought reasonably to know, the article to be
an infringing copy of the work.
--Note: - A person who makes an agreement before the US Free Trade
.Agreement Implementation Act 2004 receives the Royal Assent might

" not commit an offence under this section: see items 118 and 132 of
‘Schedule 9 to that Act .

(2) A person shall not at a time when copynght subsists in a work,
distribute:
(a) for the purpose of trade or with the intention of obtaining a
commercial advantage or profif; or

Copyright Act 1968 175



Part V Remedies and offences
Division 5 Offences and summary proceedings

Section 132

(2A)

(3

- @)

(3)

(b) for any other purpose to an extent that affects pre_[udlaally
the owner of the copyright; :
an article that the person knows, or ought reasonably to know to
be an infringing copy of the work.

A person shall not, at a time when copyright subsists in a work,
have inhis or her possession an article for the purpose of: -
(a) selling, letting for hire, or by way of trade, or with the
intention of obtaining a commercial advantage or profit,
+ -offering or exposing for sale or hire, the article;
(b) distributing the article for the purpose of trade, or with the
. intention of obtaining a commercial advantage or profit, or
for any other purpose to an extent that will affect
prejudicially the owner of the copyright in the work; or
(c) by way of trade, or with the intention of obtaining a
commercial advantage or profit, exhibiting the article in
public;
if the person knows, or ought reasonably to know, the article to be
an infringing copy of the work. :

A person shall not, at a time when copyright subsists in a work,
make or have in his or her possession a device that the person
knows, or ought reasonably to know; is to be used for making
infringing copies of the work.

The préceding provisions of this section apply in relation to
copyright subsisting in any subject-matter by virtue of Part IV in
like manner as they apply in relation to copyright subsistingina
work by virtue of Part I1I.

Offfence relating to infringing public performances of literary,
dramatic or musical works

A person shall not cause a literary, dramatic or musical work to be
performed in public at a place of public entertainment, if the person
knows, or ought reasonably to know, that copyright subsists in the
work and that the performance constitutes an infringement of the
copyright. :
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Offences relating to sound recordings or films heard or seen in
pubt'zc

' (SAA) A person shall not cause:

(a) a sound recording to be heard in pubhc ata place of public
entertainment; or
(b} a cmematograph filim, in so far as it consists of visual images,
to be seen in public at a place of public entertainment or, in
so far.as it consists of sounds to be heard in pubhc atsucha
place;
if the person knows, or ought reasonably to know, that copyright
subsists in the sound recording or the cinematograph film and that
the copyright will thereby be infringed. :

- . .Offences relating to circumvention services and devices

' (5A) A person must not provide, or by way of trade promote, advertise
~ or market, a circumvention service if the person knows, or is
reckless as to whether, the service will be used to circumvent, or
facﬂltate the c1rcumvent10n of, a technological protectxon measure.

(SB) A person must not:
(2) make a circumvention devnce or - _
(b) sell, let for hire, or by way of trade offer or expose for sale or
hire, or otherwise promote advemse or market a
cucumventlon device; or.
(c) distribute a circumvention device with the intention of
trading, or engaging in any other activity that will affect
prejudicidlly an owner of copyright; or
(d) by way of trade exhibit a circumvention device in public; or
{e) import a cnrcumvemxon dev:ce mto Australia with the
" intention of: .
(i) selling, letting for hire, or by way of trade offering or
_exposing for sale or hire, or otherwise promoting,
advertising or marketing, the device; or
(11) distributing the device for tradmg, or for engaging in
" any other activity that w111 affect prejudlclally an owner
~of copyright; or
(iit) exhibiting the device in public by way of trade; or
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(f) make a circumvention device avallable online to an extent
that will affect prejudicially an owner of copyright;. _
if the person knows, or is reckless as to whether, the device will be
used to circumvent, or facilitate the circumvention of, a
technological protection measure.

Offences relating to electronic rights management information

(5C) A person commits an offence if: :
(a) copyright subsists.in a work or other subject -matter; and
(b) either: :

(i) the person removes, from_a copy of the work or
subject-matter, any electronic rights management
information that relates to the work or subject-matter; or

(ii) the person alters any electronic rights management
_ information that relates to the work or subj ect-matter;
“and R |
{c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and
(d) the person is reckless as to whether the removal or alteration
will induce, enable, facilitate or conceal an mfnngement of
the copyright. - :

D) A person commlts an offence if: :
(a) copyr;ght Subsists in a work or other subject»matter arid
(b) the person does any of the followmg acts in relatlon to the
~work or subject-matter: : :

(i) distributes a copy of the work or subject matter with the
intention of trading or obtaining a commercnal
advantage or profit; '

(ii) tmports a copy of the work or sub_]ect~matter into
Australia with the intention of trading or obtaining a
commercial advaritage or profit;

(iii) communicates a copy of the work or subject-matter to
‘the public; and

(c) the person does so without the pemnssmn of the owner or
exclusive licensee of the copyright; and
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(d) either:

(i) any electronic rights management information that
relates to the work or subject-matter has been removed
from the copy of the work or subject-matter; or

(ii) any electronic rights management information that
" relates to the work or subject-matter has been altered;

without the permission of the owner or exclusive licensee of
the copyright; and

(&) the person kniows that the information has been removed or |
altered without that permission; and

() the person is reckless as to whether the act referred to in
paragraph (b} will induce, enable, facilitate or conceal an
infringement of the copyright.

(5DA) A person commits an offence if: :
: {a) copynght subsists in a work or other subject- matter and

{b) the person does either of the following acts in relation to
electronic rights management information that relates to the
- work or subject-matter:

(i) distributes the electronic rights management
information with the intention of trading or obtaining a
commercial advantage or profit;

(ii) imports the electronic rights management information
_into Australia with the intention of trading or obtaining
a commercial advantage or profit; and
{c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and

{d) either:

(i) the information has been removed from a copy of the .
work or subject-matter without the permission of the
owner or exclusive licensee of the copyright; or

(ii) the information has been removed from a copy of the
work or subject-matter with the permission of the owner
or exclusive licensee of the copyright but the
information has been altered without that permission;
and

(e) the person knows that the information has been removed or
altered without that permission; and
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(f) the person is reckless as to whether the act referred to in
paragraph (b) will induce, enable, facilitate or conceal an
infringement of the copyright.

Offence }‘ekin‘ng to significant infrz'ngenient of copyright

(5DB) A person commits an offence if:
(a) the person-engages in conduct; and
(b) the conduct results in one or more infringements of the
copyright'in a work or other subject-matter; and
(c) the infringement or infringements have a substantial
prejudicial impact on the owner of the copyright; and

(d) the irfringement or mfrmgements occur on 2 commercial
scale.

(SDC) In determining whether one or more infringements occur on a
commercial scale for the purposes of paragraph (SDBXd), the
following matters are to be taken into account:

(a) the volume of any articles that are infringing copies that
constitute the mfringement or infringements;

(b) the value of any articles that are infringing copies that
constitute the infringement or infringements;

(c) any other relevant matter.

Defence relating to law enforcement and national security

(3E) Subsections (5A) to (SDB) do not apply in respect of anything
lawfully done for the purposes of Iaw enforcement or national
security by or on behalf of:

(a) the Comumonwealth or a State or Territory; or
(b} an authority of the Commonwealth or of a State or Territory.

Defence for certain public institutions etc.

(SEA) Subsections (5C) to (5DB) do not apply in respect of anything
lawfully done by the folowing boches in performing their
functions:

(a} alibrary (other than a hbrary that is-conducted for the profit,
direct or indirect, of an individual or individuals);

(b) a body mentioned in paragraph (a) of the definition of
archives or in subsection 10(4);
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(c) an educational institution;
- {d) a public non-commercial broadcaster :ncludmg
~ (i) abody that provides a national broadcasting service
‘within the meaning of the Broadcasung Services
" Act 1992; and
_(ii) abody that holds a community broadcastmg licence
within the meaning of that Act.

Note: A library that is owned by a person conductmg a busmess for profit
might not itself be conducted for profit: see section 18.

Permitted purpose exceptions

{5F) Subsections (SA) and (5B} do not apply in relation to the supply of
a circumvention device or a circumvention service to a person for
use for a permitted purpose if:

(a) the person is a qualified person; and
(b) the person gives the supplier before, or at the time of, the
supply a declaration signed by the person:
(i) stating the name and address of the person; and
(i) stating the basis on which the person is a qualified
' person; and . .
(iti) stating the name and address of the supplier of the
circumvention device or circumvention service; and
(iv) stating that the device or service is to be used only for a
permitted purpose by a qualified person; and
(v) identifying the permitted purpose by reference to one or
more of sections 47D, 47E, 47F, 48A 49,50, 51A and
183 and Part VB; and
(vi) stating that a work or other subject-matter in relation to
which the person proposes to use the device or service
- fora pemutted purpose is not readily available to the
person in a form that is not protected bya technologlcal
protecuon measure.

(5G) Subsecnon (5B) does not apply in relation to the makmg or
1mportmg of a circumvention device:

(a) for use only for a permitted purpose relating to a work or
other subject-matter that is not readily available in a form
that is not protected by a technological protection measure;
or
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(b) to enable a person to supply the device, or-to supply a
- circumvention service, for use only for a permitted purpose.

(SGA) For the purposes of paragraphs (5F)(b) and (SG)(a) a work or
other subject-matter is taken not to be readily available if it is not
available in a form that lets a person do an act relating to it that is
not an 1nfr1ngernent of copyri ght in it as a result of section 47D,
47E, 47F, 48A, 49, 50, 51A or 183 or Part VB.

(5H) For the purposes of this section, a circumvention device ora
circumvention service is taken to be used for a penmtted purpose
only if: : : :

{a} the device or service is used to do an act comprised in the
copynght in a work or other subject- matter and

(b) the act is done with the. licence of the owner or exclusive
licensee of the copyright, or is not an infringement of the

copyright in the work or other subject-matter under
section 47D, 47E, 47F, 48A, 49, 50 51A or 183 or Part VB.

(53) The only burden of proof that the defendant bears in respect of
- subsection (5E), (SEA), (5F) or (5G) is the burden of adducing or
pointing to evidence that suggests a reasonable possibility that the
act or matter in question was done or existed.

Section applies only in respect of acts done in Australia
(6) This section applies only in respect of acts done in Australia.

Penalties

(6AA) If: _
(a) ‘a person contravenes SubSCC[lO]‘I (I) (2) or (2A); and
(b) the article to which the contravention relates is an infringing
copy because it was made by converting a work or other

subject-matter from hardcopy or analog form into a digital or
other electronic machine-readable form;

the person is guilty of an offence punishable on summary
conviction by a fine of not more than 850 penalty units and/or
imprisonment for not more than 5 years.
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(6AB) If:
(a) either:
(i) a person contravenes subsection (1) because of the
doing of an act referred to in paragraph (1)(a), (b) or (c);
or
(ii) a person contravenes subsection (2) or (2A), and
(b) subsection (6AA) does not’ apply, .

the person is gullty of an offence punishable on sumimnary
conviction by a fine of not more than 550 penalty units and/or
imprisonment for not more than 5 years.

. (6AQ) If:
- (a) a person contravenes subsection (1) because of the doing of
an act referred to in paragraph (1)(d); and

— e (b _‘s'ubsection‘('ﬁAA) does'not'apply;"'—' : . R

- the persoh is guilty of an offence punishable on summary
conviction by a fine of not more than 650 penalty units and/or
. imprisonment for not more than 5 years.

(6A) A person who contravenes subsecﬂon (3), (5), (SAA) (5A), (5B),
: (5C), (5D), (SDA) or (5DB) is guilty of an offence punishable on
summary conviction by a fine of not. more than 550 penalty units

and/or imprisonment for not more than 5 years.

‘Note: A corporation may be fined up to 5 times the amount of the maximum
fine. See subsection 4B(3) of the Crimes Act 1914.

Proceedings may be brought in Federal Court etc.

" (7) Prosecutions for offences against this section may be brought in the
Federal Court of Australia or in any other court of competent
jurisdiction.

(8) Jurisdiction is conferred on the Federal Court of Australia to hear
and determine prosecutions for offences against this section.

Definitions
(9) In this section:

article includes a reproductlon or copy of a work or other
subject-matter, being a reproduction or copy in electronic form.
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copyright material means:
(a) a work; or :

- (b) apublished edition of a work; or
(c) a sound recording; or
(d) acinematograph film; or - .
(e) atelevision or sound broadcast; or

{f) a work that is included ina sound recording, a cmematograph
film or a television or sound broadcast

distribute includes distribute by way of communication. |

Place of public entertainment includes any premises that are
~occupied principally for purposes other than public entertainment
but are from time to time made available for hire for purposes of

public entertainment. .

profit does not include any advantage, beneﬁt or gain resulting
from, or associated with, any pnvate or domesuc use of any
copyright matenal. :

qualified person means:
" - (a) aperson referred to in paragraph 471)(1)(a) 47E(1)(a) or
47E(1)(a); or
(b) a person who is an authorised ofﬁcer for the purposes of
section 484, 49, 50 or 51A; or

(¢) a person authorised in writing by the Commonwealth or a
State for the purposes of section 183; or-

(d) a person authorised in writing by a body administering an
institution (within the meaning of Part VB) to do on behalf of
the body an act that is not an infringement of copyri ight
because of that Part.

supply means:;
' (a) in relation to a circumvention device—sell the device, let it
for hire, distribute it or make it available online; and
(b) in relation to a circumvention service—provide the service.

(10) In the definition of infringing copy in subsection 10(1) as that

definition has effect for the purposes of this section, the expression
“article” has the meaning given by subsection (9) of this section.

184

Copyright Act 1968



Remedies and offences PartV
Offences and summary proceedings Division 5

Section 132A

(1

Burden of proof relating to profit .

Ina prosecunon for an offence against this section, the burden of
proving that any advantage, benefit or gain does not result from, or
is not associated with, any private or domestic use of any copyright
material is on the prosecution. :

132A Presumptions in relation to subsistence and ownership of

(1)

copyright

This section applies to a prosecution for an offence against
section 132 in relation to a work or other subject matter.

' Labefs or marks

H-acopy of the work or other. subJect matter, or the_packaging or.

container in which the copy is packaged or contained, bears a label

" or mark stating the year and place of the first publication, or of the

3

- {4)

&)

making, of the work or other subject matter, then the label or mark
is admissible as prima facie evidence of the facts so stated.

If a copy of the work or other subject matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating that a person was the owner of copyright in the
work or other subject matter at a particular time, then the label or
mark is admissible as prima facie evidence of the facts so stated.

Foreign certificates

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states the year and place of
the first publication, or of the making, of the work or other subject
matter, then the certificate or other document is adrmissible as
prima facie evidence of the facts so stated.

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states that a person was the
owner of copyright in the work or other subject matter at a
particular time, then the certificate or other document is admissible
as prima facie evidence of the facts so stated.
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(6) For the purposes of this section, a document purporting to be a
certificate or document referred 1o in subsection {4) or (5) is, unless
the contrary intention 1s cstabhshed taken to be such a certificate
or document ‘

132B Evidence in relation to sound recordings

(1) Ina prosecution for an offence against section 132 in relation t0a-
sound recording, if:

(a) records embodying the recording or a part of the recording
have beeni supphed (whether by sale or otherwise) to the
public; and -

{b) at the time when records embodying the recording or part of
the recording were supplied, the records or their containers
bore a label or other mark containing a statement:

'(i) that a person specified on thc label or mark was the
maker of the recording; or - o
(it} that the recording was first pubhshed in a year specrﬁcd
on the label or mark; or
(111} that the recording was first published in a country
specified on the label or mark;
: then the label or mark is admissible as prima facie evidence of the
.facts so stated.

(2) In a prosecution for an offence against section 132 in relation to a
sound recording, if:
(a) records embodying the recordm g or a part of the recording
- have been supplied (whether by sale or otherWISe) to the
public;and :

(b) at the time when records embodying the recording or part of

~ the recording were supplied, the records or their containers
bore a label or other mark consisting of the letter “P” in a
circle accompanied by a specified year and the name of a
person;

then the label or mark is admissible as prima facie evidence that

the recording was first published in that specified year and that the -
named person was the owner of copyright in the recording in the
place and at the time at which the label or mark was affixed 1o the
records or their containers,
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(3) To avoid doubt, the acceptance of evidence admitted under this .
“section in respect of a sound recordmg does not rmply that another
‘person was not also: :

(a) a maker of the recording; of
(b) an owner of copyright in the recording in the place and at the
“time mentioned in subsection (2).

133 Destruction or délf\'rery -up of infringing cbf)i-es etc.

(4) The court before which a person is charged with an offence by
reason of a contravention of section 132 may, whether the person is
convicted of the offence or not, order that any article in the
possession of the person that appears to the court to be a
circumvention device used or intended to be used in contravention

----=-of that section; or to'be an infringing-copy; orte be a-device or .- ..
recording equipment used or intended to be used for making
infringing copies, be destroyed or delivered up to the owner of the
copyright concerned or otherwise dealt with in such manner as the
court thinks fit.

'133A Advertisement for supply of infringing copies of works or
other subject matter

(1) Where:

(a) aperson, by any means, publishes, or causes to be published,
in Australia an advertisement for the supply in Australia
(whether from within or outside Australia) of a copy of a
work or other subject matter; and

(b) the person knows, or ought reasonably to know, that the copy
is, or will be, an infringing copy;

the person is guilty of an offence punishable upon conviction by:

(c) a fine not exceeding 15 penalty units and/or imprisonment
for not more than 6 months, if the person is an individual; or

(d) afine not exceeding 150 penalty units, if the person is a body
corporate. '
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(2} For the purposes of this section, a communication of a work or
other subject matter that, when received and recorded, will result in
the creation of a copy of the work or other subject matter is taken
to constitute the supply of a copy of the work or other subject
matter at the place where the copy will be created.

(3) Prosecutions for offences against this section may be brought in the
- Federal Court of Australia or in any other court of competem
jurisdiction. ' :
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Division 6—Miscellaneous
134 Limitation of actions in respeét of inffiﬂgelﬂent' of cOi:yright

(1) An action shall not be brought for an infringement of copyright or
in respect of the conversion or detention of an infringing copy, or
of a device (mcludmg a circumvention device) used or intended to
be used for making infringing copies, after the expiration of
six years from the time when the infringement took place or the
infringing copy or device was made, as the case may be.

(2) An action may not be brought under section 116A, 116B, 116C or
116CA in respect of an act done by a person if more than 6 years
‘have clapsed from the time when the act was done.

134A Affidavit evidence

(1) Subject to subsection (2), at the trial of a proceeding, being:
(a) an action brought by virtue of this Part; or
(b) a prosecution for an offence against this Act;
evidence that:
(c) ata particﬁlar time, copyright subsisted in the work or other
subject-matter to which the proceeding relates; or

(d) at a particular time, copyright in that work or subject-matter
was owned by, or exclusively licensed to, a particular persom;

. or :

(e} at a particular time, copyright in that work or subject-matter
was not owned by, or exclusively licensed to, a particular
person; or

() a particular act was done without the licence of the owner of

the copyright, or of the exclusive licensee of the copyright, in
that work or subject-matter;
may be given by affidavit.
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(2) If a party to a proceeding referred to in subsection (1) desires in
good faith that the person who made an affidavit referred to in that
subsection that is proposed to be used in the proceeding be
cross-examined with respect to the matters in the affidavit, the
affidavit may not be used in the proceeding unless the person

~ appears as a witness for such cross-examination or the court in
- which the proceeding is being tried, in its discretion, permits the
“affidavit to be used without the person so appearing. '
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Division-7——-Sei'zure-'0f'importe'd copies of copyright
~ material

1348 Interpretation

In this Division: _
-CEO means the Chief Executive Officer of Customs.

copy, in relation to copyright material, means:
(a) if the copyright material is a work—-an article in which the
work is embodied; or
(b) if the copyright material is a sound recording, or a sound
. broadcast as recorded in a sound recording—arecord .. _.
embodying the sound recording; or
(c) if the copyright material is a cinematograph film or a
television broadcast as recorded in a cinematograph film—an
article in which the visual i 1mages or sounds comprising the
film are embodied; or
(d) if the copyright material is a publ1shed edltlon ofa work—an
article in which the edition is embodied.

copyright material means:
(a) a work: or '
(b) a sound recording; or
(c) a cinematograph film; or
(d) a published edition of a work; or
"(e) atelevision or sound broadcast as recorded in a
cinematograph film or a sound recording.

importer, in relation to copies of copyright material, includes a
person who or which is, or holds himself, herself or itself out to be,
the owner or importer of the goods comprising the copies.

objector, in relation to particular seized bopies, means the person
who gave the notice under subsection 135(2) as a result of the
giving of which the copies were seized.
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owner, in relation to the copyright in copyright material, 1ncludes
an exclusive licensee of the copyright in the material. :

seized _coples means coples seized under subscctlon 135(?).

135 Restriction of importation of copies of works etc.

(1)

2)

3

S

5)

(6)

In this section: -
(2) areference to Australia does not include a reference to the
external Territories; and

- (b) areference to importation into Australia does not include a
reference to importation from such a Territory.

A person may give the CEO .a written notice stating
(a) that the person is the owner of the copynght in copyright
material; and

(b) that the person objects to the 1mp0rtanon into Austratia of
copies of the copyright material to which this section applies.

A notice under subsection (2):

- {a) is to be given together with any prescribed document; and

{b) istobe _accbmpanied_ by the prescribed fee (if any).

This section apphies to a copy of copyright material if the making
of the copy would, if it had been carried out in Australia by the
person importing the copy, have constituted an infringement of the
copyright in the. copynght material.

Unless it is revoked under subsection (6)or dccla.red to be
ineffective under subsection.(6A), a notice under subsection (2)
remains in force until; .
(a) the end of the pcnod of 2 years commencing on the day on
which the notice was given; or
(b) the end of the period for which the copyright in the copyright
material to which the notice relates is to subsist;

whlchever is the earlxer

A notice under subsection (2} may be revoked by written notice
given to the CEO by the person who gave the first-mentioned
notice or by a subsequent owner of the copyright in the copyright
material to which the notice relates.
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(6A) If the CEO believes, on reasonable grounds, that it is no longer
approprlate to give effect to a notice given under subsection (2),
the CEO may, by writing, declare the notice to be ineffective.

Note:  Subsection 195B(3) requires the CEO to notify the person who gave
the notice of the decision declaring the notice to be ineffective. .

M If
(a) a notice has been given under subsection (2) in respect of
copynght material; and
(b) the notxce has not been declared to be meffectwe or revoked;
and
{c) a person imports copies of the copynght material to Wthh
this section applies into Australia for the purpose of:
(i) selling, letting for hire, or by way of trade offering or
. —--exposing for sale or hire, the copies;or . _
(ii) distributing the copies for the purpose of trade or -
(iii) distributing the copies for any othér purpose to an extent
that will affect prejudicially the owner of the copyright
~ in the copyright material; or
(iv) by way of trade exhibiting the copies in pubhc, and
(d) the copies are subject to the control of the Customs within
the meaning of the Customs Act 1901; -

the CEO may seize the coplcs

(8) The regulatlons may make provision for or in rclatlon to:
(a) the forms of notices under this section; and
(b) the times at which, and the rnanner in-which, notices are to be
given; and
{c) the gwmg of mformatlon and ev1dcnce to the CEO.

- (9) The regulations may contain’ pr0v1510ns similar to the provisions of
this Division in relation to the importation into external Territories
(other than importation from Australia or from another such
Territory) of copies of copyright material-

(10} This Division does not apply to the importation into Australia of
" copies of copyright material whose importation does not constitute
an infringement of copyright because of sectlon 44A, 44D, 44E,
44F, 112A, 112D or 112DA.
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(10A) This Division does not apply to the impdrtation into Australia of
c'opieslof copyright material whose importation does not constitute
an infringement of copyright because of section 44C or 112C.

135AA Security for expenses of seizure

The CEQ may refuse to seize cbpics under subsection 135(7)
unless:

{a) the objector has deposzted W1th the CEO a sum of money
that, in the opinion of the CEO, is sufficient to reimburse the
Commonwealth for the reasonable expenses it is likely to
incur as a result of the seizire of the copies; or

(b) the objector has given security, to the satisfaction of the
CEQ, for the reimbursement of the Commonwealth for those
expenses. ' '

135AB Secure storage of s‘ei_zed-'(:opie's

Seized coples must be taken to such secure place as the CEO
directs. :

135AC Notice of séizure |

(1) As soon as is practicable after copies are seized under subsection
135(7), the CEO must give to the importer and the objector, either
personally or by post, a written notice identifying the copies and
stating that the identified copies have been seized.

(2} A notice under subsection (1) must also state: _

(a) ifitis given to the objector—the name, and {(if known) the
address of the place of business or residence, of the importer;
and -

(b).if it is given to the 1mp0rter—the name, and the add.ress of
the place of business or residence, of: - '

(i) the obijector; or

(ii) if the objector has nominated a person to be the

objector’s agent or representative for the purposes of
this Division—that person; and
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3

(4)

)

(6)

(M

(8)

(c) in each case—that the coples will be released to the importer
unless:
(i} an action for infn'ngemcnt of copyright in relation to the
~ copies is instituted by the objector within a specified
period from the day specified in the notice; and
(i) a written notice stating that the action has been
instituted is given to the CEO within-that period.

The period to be specified for the f)urposes of
subparagraph (2)(c)(i) is the period prescnbed for the purposes of
that paragraph. -

The day speciﬁed for the purposes of subparagraph (2)(c)(i) must
not be earlier than the day on which the notice is given.-

The objector may, by written notice given to the CEO before the
end of the period specified in a notice for the purposes of
subparagraph (2)(c)(i) (the retention perwd) request that the
period be extended.

Subjcct to subsection {7), if:
{a) a request is made in accordance with subsection (5); ancl
(b} the CEOQ is satisfied that it is reasonable that the request be
granted;
the CEO may extend the retention penod by such period as is
prescribed. -

A decision on a request made in accordance with subsection (5)
must be made within 24 hours after the request is made. However,
such a decision cannot be made after the end of the retention period
to.which the request relates.

The CEO may, at any time after the copies are seized, give to the
objector: '
(a) the name,and the address of the place of business or
residence, of the person or body that made the arrangements,
" on behalf of the importer, for the copies to be brought to

Australia or any information that the CEO has, and believes
on reasonable grounds may help in identifying and locating
that person or body; and

1
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(b} any other information that the CEQ has, and believes on
reasonable grounds may be relevant for the purpose of
identifying and locating the importer. -

135AD Inspection, release etc. of seized copies -

(1) The CEQO may permit the objector-or the importer to inspect the
seized copies. ' -

(2) If the objector gives the CEOQ the requisite undertakings, the CEO-
' may permit the objector to remove one sample of the seized copies
from the custody of the CEO for inspection by the objector.

(3) If the importer gives the CEO the requisite undertakings, the CEO
may permuit the importer to remove one sample of the seized copies
from the custody of the CEO for mspecnon by the 1mporter

. {4) The requisite undertakings are undertakmgs in wrltmg that the
person giving the undertaking will:
(a) return the sample copy to the CEO at a specxﬁed time that is
satisfactory to the CEO; and
(b) take reasonable care to prev"cnt damage to the sample copy.

(5) If the CEO permits inspection of the seized copies, or the removal
of a sample copy, by the objector in accordarice with this section,
the Commonwealth is not liable to the importer for any loss or
damage suffered by the importer arising out of:

(a) damage to any of the sexzed 00p1es incurred dunng that
1rlspcct10n or

~ (b) anything done by the objector or any other person to, or in
relation to, a sample copy removed from the custody of the
CEO or any use made by the objector of such a sample copy.

135AE Forfeiture of seized copies by consent

(1) Subject to subsection (2), the importer may, by written notice to
the CEO, consent to the seized copies being forfeited to the
Commonwealth. . '

(2) The notice must be given before any action for infringement of
copyright in relation to the copies is instituted.

196 Copyright Act 1968



Remedies and offences PartV
Seizure of imported copies of copyright material Division 7

Section 135AF

~ {3) If the importer gives such a notice, the copies are forfeited to the
. Commonwealth and must be disposed of:
(a) in the manner prescribed by the regulations; or
(b} if no manner of disposal is so prescribed—as the CEO
directs. -

135AF Compulsory release of seized coples to the importer

(1) The CEO must rclcase seized copies (not being copies forfeued to
the Commonwealth under section 135AE) to the importer on the
expiration of the retention period for the copies 1f the objector has
not, before the expiration of that period:

(a) instituted an action for infringement of the relevant copyright
in respect of the copies; and

~(b) given written notice to the CEQ stating’ that the-action has' -
been instituted.

(2) For the purpose of subsection (l) the retention period for seized
' coples is:
" (a) the period specified in a notice given under subsection
135AC(1) in respect of the copies; or
- (b) if that period has been extended under subsection 135AC(6),
" that period as so extended. '

(3) If:

. (a) an action for infringement of copyright has been instituted in

respect of seized copies; and
(b) at the end of a period of 3 weeks commencing on the day on

which the action was instituted, there is not in force an order
of the court in which the action was instituted preventing the
release of the copies;

‘the CEO must release the copies to the lmporter

(4) If the objector gives written notice to the CEO stating that he or
she consents to the release of the seizcd copies, the CEO must
release the copies to the importer.

(5) This section has effect subject to séctior 135AH.
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135AG Provision relating to actions. for infringement of copyright

(1) In this section, infringement action means an action for an
infringement of copyright constltulcd by the importation of seized
copies. :

(2) The court in which an infringement action is pending may, on the
-application of a person having a sufficient interest in the
subject-matter of the action, allow the person to be Jomed asa

- defendant to the action. '

o (3 The CEO is. entltled to be heard on the hearmg of an mfnngcment
action. _ .

(4) In'addition to any relief that may be granted apart from this
sectxon the court may:
(a) at any time, order that the seized coples be released to the
importer subject to such.conditions (if any) as the court
- thinks fit; or - :
(b) order that the seized copies not be released to the 1mp0rter
.before the end of a specified period;-or

| (c) order that the goods be forfeited to the Commonwealth.

5) A court may not make an order under paragraph (4)(a) if it is
satisfied that the CEQ is required or permitted, under any other law
of the Commonwealth, to retain control of the seized copies.

" (6) Thé CEO must Cfi’ihply with an order ﬁ1ad_e under subsection (4).

N I : :
(a) the court deades that the relevant copynght was not
infringed by. the importation of the seized copies; and
(b) a defendant to the infringement action satisfies the court that
he or she has suffered loss or damage as a result of the
. seizure of the copies;
the court’ ay order the objector to pay to that defendant such
amount as the court determines as compensation for any part of
that loss or damage that is attributable to a period beginning on or
after the day on which the action was commenced.
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135AH Retention of control of seized copies

In spite of section 135AF, in a case in which no order has been
‘made under subsection [35AG{4) in relation to seized copies, the
CEQ is not obliged to release or dispose of the copies if the CEO is
required or permitted, under any other law of the Commonwealth,
to retain control of the copies. '

135A1 Disposal of seized copies ordered to be forfeited

If a court orders that seized copies are to be forfeited to the
Commonwealth, the copies must be-disposed of:
(a) in the manner prescribed by the regulations or
. ~(b) if no manner of dlsposal is so prescrlbed—as the CEO
e e dll'CCtS e S . ——— e

135AJ Insufficient seéﬁrity_

(1) If the reasonable expenses incurred by the Commonwealth in
relation to action taken by the CEO under this Division or taken in
accordance with an order of a court under this Division exceed the
amount deposited, or the amount of the security given, under
section 135AA, the amount of the excess is a debt due to the
Commonwealth.

(2) The debt created by subsection (1) is due:
. ~ (a) by the objector' or -
(b) if there are 2 or more obJectors by the objectors jointly and
severally. .

135AK Immunity of the Commonwealth

The Commonwealth is not liable for any loss or damage suffered
by a person:
(a) because of the seizure of copies, or the fa.llure of the CEO to
seize copies, under this Division; or

{(b) because of the release of any seized copies.
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Part VAA—Broadcast decoding devices

Division 1—Preliminary

135A1. Definitions

In this Part:

- action means a proceeding of a civil nature between parties, and

includes a counterclaim.

broadcast decoding device means a device (including a computer

- program) that is designed or adapted to enable a person to gain

access to an encoded broadcast without the authorisation of the
broadcaster by circumventing, or facilitating the circumvention of,
the technical means or arrangements that protect access in an
intelligible form to the broadcast.

broadcaster means a person who makes an encoded broadcast.

channel provider means a persont who!
(a) packages a channel (which might include progranls produced
by the person); and
{b) supplies a broadcaster with the channel; and
(c) carries on a business that involves the supply of the channel,

where, apart from any breaks for the pufpdses of the transmission
of incidental matter, the channel is broadcast as part of an encoded
broadcast service.

copyright material means:
(a) a work; or o
(b) a published edition of a work; or
{¢) asound recording; or
(d) acinematograph film; or
(e) atelevision or sound broadcast; or

(f) a work that is included in a sound recording, a cinematograph
film or a television or sound broadcast.
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encoded broadcast means:

{a) a broadcast that is made availgble only to persons who have
the prior authorisation of the broadcaster and only on
payment by such persons of subscrlpnon fees {(whether
periodically or otherwise); or

{(b) a broadcast {other than a radio broadcast or a broadcast to
which paragraph (a) applies) delivered by a broadcasting
service that is a commercial or national broadcasting service

_ within the meaning of the Broadcasting Services Act 1992;
being a broadcast, access to which in an intelligible form is

protected by a technical measure or arrangement (including a

computer program), '

profit does not inciude any advantage, benefit or gain resulting
_from, or associated with, any private or domestic use of any

copynght matenal

135AM Couhterclaim _

In the application of this Part iln'_relation 1o a counterclaim,
references to the defendant are to be read as references to the
plaintiff.
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Section 135AN

Division 2—Action in relation to broadcast decoding
devices ‘

135AN Actions in relation to the manufacture of and dealing with
broadcast decoding devices

Actions in relation to the manufacture of and dealing with
broadcast decoding devices

(1) Subject to subsection (2), this section applies if:
(a) abroadcaster makes an encoded broadcast; and
(b) a person does any of the following acts without the
permission of the broadcaster:
(1) makes a broadcast decoding device;
(ii) sells, lets for hire, or by way of trade offers or exposes
for sale or hire, a broadcast decoding device; '

(ili) disiributes (including by exporting from Australia) a
broadcast decoding device for the purpose of trade, or
for any other purpose that will affect prejudicially the

_ broadcaster; _

(iv) exhibits a broadcast decoding device in public by way

of trade; B
(v) imports a broadcast decoding device into Australia for
the purpose of: '

(A) selling, letting for hire, or by way of trade
offering or exposing for sale or hire, the device;
or

(B) distributing the device for the purpose of trade,
or for any other purpose that will affect
prejudicially the broadcaster; or

(C) exhibiting the device in public by way of trade;

(vi) makes a broadcast decoding device available online to
an extent that will affect prejudicially the broadcaster;

~and
(¢) the person knew, or ought reasonably to have known, that the
device would be used to enable a person to gain access to an
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g

encoded broadcast without the authorisation of the
 broadcaster.

_ Exception relating 10 law enforcement and national security

@

(3)

“@)

This section does not appiy in relation to anything lawfully done
for the purposes of law enforcernent or national security by or on
behalf of:

(a) the Commonwealth ora State or Terntory. or
'(b) an authority of the Commonwealth or of a State or Territory.

Who may bring an action

Subject to subsection (8), if this section applieé 'the-following'
persons may bring an action agamst the person mentioned in
subsection (1); ‘ :

(a) any person who has an interest in the copyright in the-
- broadcast;
(b) any person who has an interest in the copyright inany
content of the broadcast; _
(c) the channel provider who supplies the broadcaster with the
- channel for the broadcast

Note: See section 135AL for the deﬁmtlon of channel provider

Rel:ef etc.

The relief that a court may grant in an action under this section
includes an injunction (subject to such terms; if any, as the court

.' thinks fit) and either damages or an account of profits.

(5

If, in an action under this sectlon the court 1s satisfied that it is
proper to do so, having regard to:
{a) the flagrancy with which the defendant did any of the acts
described in paragraph (1)(b); and

. {b) any benefit shown to have accrued to the defendant as a

reésult of making or dealing with the relevant broadcast
decoding device; and
(¢) all other relevant matters;

the court may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances,
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(6) Tf, in an action under this section, the court is satisfied that it is
proper to do 50, having regard to all relevant matters, the court
may, by order, direct that the relevant broadcast decoding device

“ be destroyed or otherwise dealt with as specified in the order.

" Presumption relating to defendant’s knowledge '

(7) In an action under this section it must be presumed that the
defendant knew, or ought reasonably to have known, that the
broadcast decoding device would be used for the purpose referred
to in paragraph (1)(c) unless the defendant proves otherwise,

Limxtaaon on brmgmg actions

: .(8). An actlon cannot be brought against a person under tlns section in
respect of any act described in paragraph (1)(b) after the expiration
of 6 years from the time when the person did the act.

" 135ANA Actions in relation to the uée- of broadcast-de_coding devices

Actions in relation to the use of broadcast de_cbdfhg devices

(1) Subject to subsection (2), this subsection applies if:
(a) a'broadcaster makes an encoded broadcast; and
~ (b) aperson uses, or authorises the use of, a broadcast decoding

device to gain access to the encoded broadcast without the
authorisation of the broadcaster; and

{d) the person knew, or ought reasonably to have known, that the

- broadcaster had not authorised the person to gain access to

the broadcast by so usmg, or authonsmg the use of, the
device.

(1A) Subject to subsection (2), this subsection applies if:

(a) a broadcaster makes an encoded broadcast; and

(b) a broadcast decoding device is used to gain access to the
encoded broadcast without the authorisation of the
broadcaster; and

(¢} a person distributes (including by communicating), or
authorises the distribution of, the broadcast that has been

. accessed by the device; and
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(&) the distribution affects prejudicially a person who may bring
an action under subsection (3}); and ' '

“(e) the person knew that the broadcaster had not authorised the
access t0 the encoded broadcast. '

(1B) Subjectto subsection (2}, this subsection applies if:

(a) a broadcaster makes an encoded broadcast; and

{(b) a broadcast decoding device is used to gain access to the
encoded broadcast without the authonsatlon of the
broadcaster; and :

(c) a person receives the broadcast that has been accessed by the
device; and .

" (d) the person knew that the broadcaster had not authorlsed the
access to the encoded broadcast

Excepnon relatmg to law enforcement and natzonal securuy

(2) This section does not apply in relation to anything lawfully done
for the purposes of law enforcement or natlonal security by or on
behalf of:

(a) the Commonwealth or a S,tate or Territofy; or
{b) an authority of the Commonwealth or of a State or Territory.

Who may bring an action

'(3) Subject to subsection (7), if subsection (1), (1A) or (1B) applies,
the following persons may bnng an action against the person
mentioned in that subsection:

(a) any person who has an interest in the copyright in the
_broadcast;
{b) any person who has an interest in the copyright in any
content of the broadcast;
(c) the chanmel provider who supplies the broadcaster with the
channel for the broadcast.

Note: See section 135AL for the definition of channel provider.

Relief etc.

(4) The relief that a court may grant in an action under this section
includes an injunction (subject to such terms, if any, as the court
thinks fit) and either damages or an account of profits.
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(5) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to:
(a) the flagrancy with which the defendant did an act descnbed
~ in paragraph (1)(b), (1A)(¢c) or (1B)(c); and

“(b) any benefit shown to have accrued to the defendant, or to any
- trade or business carried on by, orin association with, the
defendant, as a result of the use of the broadcast decoding
device; and : :

" {c) all other relevant matters;

the court may, in assessing damages, award such additional

damages as it considers appropriate in the circumstances.

(6) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to all reléy_ant matters, the court
may, by order, direct that the relevant broadcast decoding device
be destroyed or otherwise dealt with as specified in the order.

Limitation on bringing actions .

(7) An action cannot be brought against a person under this section in
respect of an act described in paragraph (1)(b), {1A)(c) or (1B)(c)
after the expiration of 6 years from the time when the person did
the act, :
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Division 3—Jurisdiction éndappe_als

135AP Exercise of jurisdiction

- The jurisdiction of the Supreme Court of a State or Territory in an
action under the Part is to be exercised by a single Judge of the
Court. :

135AQ Appeals

" (1) Subject to subsection (2); a decision of a court of a State or
Territory (however constxtuted) under this Part is final and
conclusive., o

(2} An appeal lies from a d_ecisipn of a cour’g of a State or Territory
under this Pa.rt
(a) to the Federal Court of Australla or
(b) by special leave of the High Court, to the High Court.

135AR J lll'lSdlCthIl of Federal Court of Australla

Junsdwuon is conferred on the Federal Court of Australia with
respect to actions under this Part,

135ARA Jurlsdlctlon of Federal Maglstrates Court

Jurisdiction is conferred on the Federal Magistrates Court with
respect to civil actions under this Part.
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Section 135AS

Division 4—Of{fences

135A8 Offences

Offences in relanon to manufacture of or dealmg wrth broadcast
decoding devices .

(1 A persen must not:
{a) make a broadcast decoding device; or

" (b) sell, let for hire, or by way of trade, or with the mtcnnon of

obtaining a commercial advantage or profit, offer or expose
. for sale or hire, a broadcast decoding device; or

(c) distribute (including by exporting from Australia) a broadcast
decoding device with the intention of trading or obtaining a
commercial advantage or profit, or with the intention of
engaging in any other actwlty that will affect prejudicially a
broadcaster; or,

(d) exhibit a broadcast decoding de\-'lce in public by way of trade
or with the intention of obtannng a commercxai a(ivantage or
profit; or .

(e) import a broadcast decodmg dev1ce into Australia with the
intention of:

(i) selling, letting for hire, or by way of trade, or with the
intention of obtaining a commercial advantage or profit,
offering or exposing for sale or hire, the device; or

(ii) distributing the device for trading or with the intention
of obtaining a commercial advantage or profit, or for
engaging in any other activity that will affect
prejudicially a broddcaster; or

(iti) exhibiting the device in public by way of trade or with
the intention of obtaining a commercial advantage or
profit; or

(f) make a broadcast decoding device available on-line to an
extent that will affect prejudicially a broadcaster;
if the person knows, or is reckless as to whether, the device will be
used to enable a person to gain access to an'encoded broadcast
without the authorisation of the broadcaster.

Note: See section 135AL for the definition of prefir.
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Ojﬁence in relation to use of broadcast decoding a’ev:ces Sfor
commercial advantage efc.

(1A) A person commits an offence if:
(a) a broadcaster makes an encoded broadcast; and

{b) the person uses, or authorises the use of, a broadcast
decoding device to gain access to the encoded broadcast; and

(¢) the access is gained without the authorisation of the
broadcaster and

{(d) the person uses, or authorises the use of, the de\uce by way of
trade or with the intention of obtammg a commercial
advantage or profit. '

Note: See section 135AL for the definition of ;}mﬁr.

“ QOffence inrelation to distribution-of encoded broadcast-that has .
been accessed without authorisation

(1B} A person commits an offence if:

{a) a broadcaster makes an encoded broadcast; and

(b) a broadcast decoding device is used to gain access to the
-encoded broadcast; and

(¢) the access is gained without the authorisation of the
broadcaster; and .

(d) the person disu&butés'(including by communicating), or
authorises the distribution of, the broadcast that has been
accessed by the device; and

(e) the person knows the broadcaster had not authorised the
access to the broadcast; and .

{f) the distribution affects prejudicially the following persens:

(i) any person who has an interest in the copyright in the
‘broadcast;
(i) any person who has an interest in the copyright in any
. content of the broadcast;
_(iti) the channel prov:der who supplles the broadcaster with
the channel for the broadcast.

Note: See section 135AL for the definition of channel provider.
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Offence in relation to use of encoded broadcast that has been
accessed withou! authorisation '

(1C) A person commits an offence if:

(a) abroadcaster makes an encoded broadcast and

(b) abroadcast decodmg device is used to gam access to the
-encoded broadcast; and '

(<) the access is gained without the authorisation of the
broadcaster; and

(d) the person receives the broadcast that has been accesscd by
the device; and _

{e) the person knows the broadcaster had not authorised the
access to the broadcast; and

(f) the person uses, or authorises the use of, the broadcast by
way of trade or with the intention of obtaining a comrmercial
advantage or profit.

Note: See section 135AL for the definition of profit.
Defence relating to law enforcement and national security

(2) This section does not apply in respect of anything lawfully done
for the purposes of law enforcement or national security by or on
" behalf of:
(a) the Commonwealth or a State or Territory; ot

~ (b) an authority of the Commonwealth or of a State or Territory.

Burdens of proof

(3) The only burden of proof that a defendant bears in respect of
- subsection (2) is the burden of adducing or pointing to evidence
that suggests a reasonable possibility that the matter in question
existed.

(3A) In a prosecution for an offence against this section, the burden of
proving that any advantage, benefit or gain does not result from, or
is not associated with, any private or domesttc use of any copyrlght
material is on the prosecution.
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Penalty for contravening section

{(4) A person who contravenes subsection (1), {(1A), (1B)or (1C) 1s
guilty-of an offence punishable on summary conviction by a fine of
" not more than 550 penalty units and/or 1mpnsonment for not more
than 5 years.

135AT Prosecutions

(1) Prosecutions for offences against section 135AS may be brought in
the Federal Court of Australia or in any other court of competent
jurisdiction.

(2} Junsdiction is canferred on the Federal Court of Austraha to hear

and deternnne prOSecuuons for offences agamst section 135A8.

135AU Destruction etc. of devices

The court before which a person is charged with an offence against
section 135AS may, whether the person is convicted of the offence
‘Or not, order that any article in the possession of the person that
- appears to the court to be a broadcast decoding device be destroyed
or otherwise dealt with in such manner as the court thinks fit.
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Part VA Copying and communication of broadcasts by educational and other

institutions

Division 1 Preliminary

Section 135A"

Part VA—Copying and communication of

broadcasts by educatienal and other
mstltutm_ns

Division 1—Preliminary

135A Interpretation

In this Part:
administering body means a body administering an institution.

agreed notice means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society
by the administering body giving the notxce is to be assessed on the
basis of an agreed system. :

collecting society means the b_ody that is, for the time being,
declared to be the collecting society under section 135P.

institution means:
{a} an educational institution; or
(b} an institution assisting persons with an intellectual dlsabillty

notice holder means the person who is, for the time being,
appointed to be the notice holder under section 135T.

performance has the same meaning as in Part XIA.
performer has the same meaning as in Part XIA.

préview copy means a copy of a broadcast referred to in
section 135F.

records notice means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society
by the administering body giving the notice is to be assessed on the
basis of a records system.
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Section 135B

relevani right holder means:

(a) the owner of the copyright in a work, a sound recording or a
cmematograph film (other than a new owner of the copynght
in a sound recording of a live performance as defined in
section 100AB); or :

(b) a performerina pcrformancc.

. remuneration notice means a notice referred to in subsection -

135G(1).

rules, in relation to the collecting society, means the provisions of
~ the memorandum and articles of association of the society.

sampling notice means a remuneration notice specifying that the

" amount of equitable remuneration payable to the collecting society
by thé adininistering body giving the notice-is- to be-assessed-on the -
basm of a samplmg systern

135B Copies and communications of broadcasts

-In this Part: - :

'(a) a reference to a copy of a broadcast is a reference to a record
embodying a sound recording of the broadcast or a copy of a
cinematograph film of the broadcast; and

(b) a reference to the making of a copy of a broadcast is a
reference to the making of a copy of the whole or a part of
the broadcast; and

(c) areference to the communication of a copy of a broadcast is.

a reference to the communication of a copy of the whole or a
part of the broadcast.

135D Operation of éollecting society rules
This Part applies to the collecting society despite anything in the

. rules of the society but nothing in this Part affects those rules so far
as they can operate together with this Part.
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institutions :
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Section 135E

D_ivi'si_on' 2~—-Copying and _communicat_ion of- broadcasts

135E Copying and commumcatlon of broadcasts by educational

(B

©(1A)

institutions etfc.

The copyright in a broaclcast or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
making or communication, by or on behalf of an administering
body, of a copy of the broadcast if: _ -

(a) a remuneration notice, given by or on behalf of the
administering body to the collecting society, is in force;

(b) where the copy or conumunication is made by, or on behalf
of, a body administering an educational institution—the copy
or communication is made solely for the educational
purposes of the institution or of another educational
institution;

{(c) where the copy or communication is made by, or on behalf
of, a body administering an institution assisting persons with
an intellectual disability—the copy or communication is
made solely for the purposes of use in the provision of
assistance to persons with an intellectual disability by the

_ institution or by another smula: institution; and

(d) the administering body comphcs with subsection 135[((1) or

(3), or section 135KA, as the case requires, in reIatxon to the
- COpY Or commurnication.

For the purposes of Part XIA, each performer of a performance is
‘taken to have authorised an administering body, or a person on

behalf of an administering body, to make or communicate a copy

~ of a broadcast of the performance if the following paragraphs are

satisfied:

{a) a remuneration notice, given by or on behalf of the
administering body to the collectmg society, is in force;

(b} if the copy or communication is made by, or on behalf of, a
body administering an educational institution—the copy or
communication is made solely for the educational purposes
of the institution or of another educational institution;
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Section 135F

{c) if the copy or communication is made by, or on behalf of, a
body administering an institution assisting persons with an
intellectual disability—the copy or conununication is made
solely for the purposes of use in the provision of assistance to
persons with an intellectual d:sab111ty by the institution or by
another sumlar institution;

~ {d) the administering body complies with subsection 135K(1) or
(3), or section 135KA, as the case requires, in relation to the
copy or communication.

Note: The effect of this subsection is that no right of action and no offence

occurs in respect of the copy or communication under Part XIA
{performers” protection).

(2) Where a copy, or communication of a copy, of a broadcast referred
to in subsection (1)} or (1A):
{a) is used for a purpose other than a purpose referred to in
‘paragraph (1)(b) or (c) or (1A)(b) or (¢);
(b) is made, sold or otherwise supplied for a financial profit; or
(c) is given to an administering body when there is not in force a
. remuneration notice given by that body to the collecting
society; :
with the consent of the administering body by whom, or on whose
behalf, it is made, subsection (1) or (1A) does not apply, and shall
be taken never to have applied, to the making of the copy or
communication.

135F Making and communication of preview copies

(1) The copyright in a broadcast, or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
~making of a preview copy of the broadcast.

(1A) For the purposes of Part XIA, each performer of a performance is
taken to have authorised the making of a preview copy of a
broadcast of the performance.

Note: The effect of this subsection is that no right of action and no offence
occurs in respect of the preview copy under Part XIA (performers’
protection). '

(2} A copy of a broadcast is a preview copy if:
(a) the copy is made by, or on behalf of, an administering body;
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(b) a remuneration notice, given by, or on behalf of, the
' administering body to the collecting society, is in force; and

(c) the copy is made and used solely for the purpose of enabling
~ that body to decide whether or not the copy should be
 retained for the educational purposes of the institution
administered by it, or for use in the provision of assistance to
persons with an intellectual disability by the mstltutlon
administered by it, as the case may be.

(3) Subject to this section, a preview copy shall be destroyed within
. 14 days after the day on whlch 1t was made (m this section called
the preview period).

(4) A preview copy may be retamed after the énd of the preview
period if: '

(a) where the relevant institution is an educational
institution—the copy is retained solely for the educational
- purposes of the institution; or

(b) where the relevant institution is an institution assisting
persons with an intellectual disability—the copy is retained
solely for the purpose of use in the prowswn of assistance to

. such persons by the institution. .

(&) Wh_cre a preview copy is retained under ,subsectioh (4), subsection
135E(1) or (1A) applies in relation to the copy after the end of the
preview period as if the copy had been made solély for a purpose
referred to in paragraph 135E(1)(b) or (c) or (IA)(b) or (c) as the
case requires.

(6) Where a preview copy is neither destroyed within the preview
period nor retained under subsection (4), subsections (1) and (1A)
do not apply, and shall be taken never to have applied, to the
making of thc copy.

(7) The copyright in a broadcast, or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
communication of a preview copy of the broadcast if:

" (a) the communication is made solely to enable an administering
body to decide whether or not that copy should be retained:
(i) for the educational purposes of the institution
administered by it; or
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(ii) for use in the provision of assistance to persons with an
intellectual disability by the institution administered by
) it; and '
(b) the communication is made only to the extent necessary for
the purpose mentioned in paragraph (a); and
(c) the communication is made within the preview period.

(8) For the purposes of Part XIA, each performer in a performance is
taken to have authorised a communication of a prcv:ew copyofa
broadcast of the performance- if: -

(a) the communication is made solely to enable an administering
body to decide whether or not that copy should be retained:
(1) for the educational purposes of the institution
administered by it; or
" (i1) for use in the provision of assistance to persons with an
intelléctual disability by the mstztuuon administered by
it; and
(b) the communication is made only to the extent necessary for
‘the purpose mentioned in paragraph (a}); and
~ {c) the communication is made within the preview period.
‘Note: The effect of this subsection is that ro right of action and no offence

occurs in respect of the communication of the preview copy under
Part XIA {perfcmlers protecuon)

135G Rémunerfation notices

(1) An administering body may, by notice in writing given to the
collecting society by it, or on its behalf, undertake to pay equitable
remuneration to the society for:

- (a) copies of broadcasts made by it, or on its behalf while the
notice is in force; and

(b} communications of such copies made by it, or on its behalf,
while the notice is in force.

(2} A remuneration notice shall specify whether the amount of
equitable remuneration is to be assessed on the basis of a records
system, a sampling System or an agreed system.
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(3) A remuneration notice comes into force on the day on which it is
given to the collecting society, or on such later day as is specified
in the notice, and remains in force until it is revoked.

135H Records notices |

(1) If arecords notice is given by, or on bebalf of, an administering
body, the amount of equitable remuneration payable to the
collecting society by the administering body for:

{a) each copy of a broadcast made by, or on behalf of, the
administering body while the notice is in force; and
(b} each communication of such a copy of a broadcast made by
or on behalf of the administering body while the notice is in
force; : :
is such amount as is determined by agreement between the
administering body and the collecting society or, failing such
agreement, by the Copyright Tribunal on apphcanon made by
either of them.

(1A) If a determination has been made by the Tribunal under
subsection (1), either the administering body or the collecting
society may, at.any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for the making, by or on behalf of that body, of a copy of a
broadcast and for the communication by, or on behalf of that body,
of a copy of the broadcast.

(2} For the purposes of subsection (1), different amounts may be
determined (whether by. agreement or by the Copyright Tribunal)
in relation to:

(a) different classes of works, performances, sound recordings or
cinematograph films included in broadcasts;

(b) different institutions administered by the adrmmstcnng body;
or

{©) dnffercnt classes of students of an mst:tunon administered by
the adrmmstenng body.
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(3) If:

(a) a broadcast is copied by, or on behalf of, an administering

_ body, or is taken under th1s subsection to have been 80
" copied; and :

(b) the copy is communicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
to have been so communicated; and

(¢) the copy remains so available online for longer than the
prescribed period;

then when that period ends: .

" (d) the broadcast is taken to have been c0p1ed again by, or on
behalf of, the body; and

(e) the copy mentioned in paragraph (a) is taken to have been

“-—- .= -—-communicated again by,-or.on behalf of, the body.by making_.. .
it available online for a further prescribed period.

(4) For the purposes of subsection (1), an amount of equ1table '
remuneration must be determined (whether by agreement or by the
Copyright Tribunal) having regard to:

(a) copies and communications to whlch paragraphs (3)(d) and
(¢) apply; and :
(b) such matters (if any) as are prescribed; and
(c) such other matters (if any) as are relevant in the
" circumstances. ' '

(5) In this section:

prescribed period means the period of 12 months, or if another
period is agreed between the relevant administering body and
collecting society for the purposes of subsection (3), that other
" period.

135J Sampling notices

(1) If a sampling notice is given by, or on behalf of, an administering
body, the amount of equitable remuneration payable to the
collecting society by the administering body for:

(a) copies of broadcasts made by, or on behalf of, the
administering body while the notice is in force; and

Copyright Act 1968 219



Part VA Copying and communication of broadcasts by educational and other
institutions
Division 2 Copying and communication of broadcasts

Section 135]

{b) communications of such copies made by, or on behalf of, the
administering body while the notice is in force;
is such annual amount as is determined by agreement between the
administering body and the collecting society or, failing such
agreement, by the Copyright Tribunal on application made by
either of them, ,

(1A) If a determination has been made by the Tribunal under

' subsection {1}, either the administering body or the collecting
society may, at any time after- 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable
remuneration payabie to the collecting society by the administering
body for copies of broadcasts made by, or on behalf of, that body

_ and for communications by, or on behalf of, that body of such

copies, :

(1B) If: :
(a) a broadcast is copied by, or on behalf of, an administering
body, or is taken under this subsection to have been so
copied; and
(b) the copy is communicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
to have been so communicated; and '
(c) the copy remains so available online for longer than the
prescribed period; :
then, when that period ends:
(d) the broadcast is taken to have been copied again by, or on
behaif of, the body; and
(e) the copy mentioned in paragraph (a) is taken to have been '
communicated again by, or on behalf of, the body by making
it available online for a further prescribed period.

(2) The annual amount referred to in subsection (1) must be
determined (whether by agreement or by the Copyright Tribunal)
having regard to:

(a) copies and communications to which paragraphs (IB)(d)
and (e) apply; and
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(b) the extent to which other copies of broadcasts are made and
communicated by, or on behalf of, the administering body in
a particular period; and .

' (c) such matters (if any) as are prescnbed and

(d) such other matters (if any) as are relevant in the
circumstances.

(3) The extent of copying of broadcasts and the communication of
- those copies, and any other miatters that are necessary or
convenient to be assessed by use of a sampling system, shall be
assessed by use of a sampling system determined by agreement
between the administering body and the collecting society or,
failing such agreement, by the Copynght Tnbunal on application
made by either of them.

(4) For the purposes of subsection (1), different annual amounts may
be determined (whether by agreement or by the Copyright
Tribunal) in relation to different institutions admxmstered by the
adrmmstcnng body.

(5) Where:
(a) asamplingnotice is given by, or on behalf of, an
administering body to the collecting society; and
(b) during any period, the administering body does not comply
with one or more of the requirements of the sémpling system
determined under this section in relation to the notice;
sections 135E and 135F do not apply to any copy of a broadcast or
communication of a copy of a broadcast, made by, or on behalf of,
the administering body during that period.

(6} In this section:

prescﬂbed penod‘ means the period of 12 months or if another
“period is agreed between the relevant administering body and
collecting society for the purposes of subsection (IB) that other
period.

Copyright Act 1968 221



Part VA Copying and communication of broadcasts by educational and other
institutions
Division 2 Copying and communication of broadcasts

Section 135JA

135JA Agreed notice

(1) If an agreed notice is given by, or on behalf of an administering
body, the amount of equitable remuneration payable to the
collecting society by the administering body for:

(a) copies of broadcasts made by, or on behalf of, the
administering body while the notice is in force; and

(b) communications of such copies made by, or on behalf of the
_adrmmstermg body while the notice is in force; - _
.1s an amount (whether an annual amount or otherwise) determined
- . by agreement between the administering body and the collecting
~.soctety or, failing such agreement, by the Copyright Tribunal on
 application made by either of them.

{2) If a determination has been made by the Tribunal under

subsection (1), either the administering body or the collecting

~ society may, at any time after 12 months from the day on which the

- determination was made, apply to the Tribunal under that

subsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for copies of broadcasts made and communicated by, or on
behalf of, that body.

(3) Subject to subsection (5), the matters and processes constituting an
agreed system, and any matters that are necessary or convenient to
“be assessed or taken into account for the purposes of the systemn,
- must be determined by agreement between the administering body
and the collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.

@ If:

(a) abroadcast is c0p1ed by, or on behalf of, an administering
body, or is taken under this subsection to have been so
copied; and

(b) the copy is communicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
to have been so communicated; and

(c) the copy remains so available online for longer than the
prescribed period;

then, when that period ends:
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(d) the broadcast is taken to have been copied again by, or on
behalf of, the body; and _

(e) the copy mentioned in paragraph (a) is taken to have been
communicated again by, or on behalf of; the body by makmg
it available online for a further prescribed period.

(5) An agreed system {whether determined by agreement or by the
Copyright Tribunal) must require the assessment of an amount of
equitable remuneration by a method or process that takes account

. of copies and communications to which paragraphs (4)(d) and (e)
apply: :

(6) For the purposes of subsection (1), different amounts may be
determined {(whether by agreement or by the Copyright Tribunal)
in relation to different institutions administered by the
administering body. -

(7) If:
{a) an agreed notice is given by, or on behalf of, an
" . administering body to the. collecting society; and
(b) during any period, the administering body does not comply
" with one or more of the requirements of the agreed system
determined under this section in relation to the notice;
sections 135E and 135F do not apply to any copy of a broadcast, or
communication of a copy of a broadcast, made by, or on behalf of,
the adrmmstenng body durmg that period.

- (8) In this sectlon

prescribed penod mf:ans the period of 12 months or, if another

period is agreed. between the relevant admmlstenng body and

collecting society for the purposes of subsection {4), that other
~ period. ‘

135K Marking and record keeping _i'e'qxiiremehts.

(1) Where a records notice is given by, or on behalf of, an
“administering body, the body shall: i
{a) mark, or cause to be marked, in acéordance with the
regulations, each copy in analog form of a broadcast made by
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it, or on its behalf, while the notice is in force, or any
container in which such a copy is kept; :

(b) rnake, or cause to be made, a record of each copymg ofa
broadcast, and each communication of such a copy, carried
out by it, or on its behalf, whilé the notice is in force, being a
record containing such particulars as are prescribed;:

(¢c) retain that record for the prescribed retention period after the
making of the copy or communication to which it relates; and

"(d) send copies of all such records to the collecting society in
accordance with the regulations. :

2y A record of the kind referred to in paragraph (1)(b):

(a) may be kept in writing or in any other manner prescribed in
the regulations; and

- (b) if it is kept in wrmng, shaJI bein accordance with the
prescnbed form

{3) Where a sampling notice is given by, or on behalf of, an
administering body, the body shall mark, or cause to be marked, in
- accordance with the regulations, each copy in analog form of a
broadcast made by it, or on its behalf, while the notice is in force,
or any container in which such a copy is kept.

135K A Notice ret;uirements in respect of communications

If a remuneration notice is given by, or on behalf of, an

administering body to a collecting society in respect of

commuriication of copies of broadcasts made by, or on behalf of,

the body while the remuneration noticé: is in force, the body must,
“except in such circumstances (if any) as are prescribed:

(a) give a noncc in accordance with the regulations, in relation
to each such communication made by it, or on its behalf,
while the remuneration notice is in force, containing:

(i) statements to the effect that the communication has been
made under this Part and that any work or other
subject-matter contained in the comumunication might be
subject to copyright or performers’ protection under this
Act; and '

(it) such other information or particulars (if any) as are
prescribed; and
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. (b) in the case of each such communication made by it, or on its
_ behalf, while the remuneration notice is in force—take all
- reasonable steps to ensure that the communication can only
be received or ‘dccesséd by persons entitléd to receive or
access it (for example, teachers or persons receiving
educational instruction or other assistance provided by the
relevant institution); and
(c) comply with such other requirements (if any) as are
~ prescribed in relation to each such communication made by
it, or on its behalf, while the remuneration notice is in force.

1351 Inspection of records ete.

(1) Where a remuneration notice is or has been in force, the collecting

---society may,in writing; notify the-administering-body which gave--——--~ .-

the notice that the society wishes, on a day specified in the notice,
being an ordinary working day of the institution specified in the

" notice not earlier than 7 days after the day on which the notice is
given, to do such of the following things as are specified in the
notice:

(a) assess the amount of copying of broadcasts and-
communication of such coples carried out at the premises of
the institution;

(b) inspect all-the relevant records held at those premises that

- relate to the making and communication of copies of
broadcasts in reliance on section 135E;

(c) inspect such other records held at those premises as are
relevant to the assessment of the amount of equitable
remuneration payable by the adrmmstenng body to the
society.

(2) Where the collecting society gives a notice, a person authorised in
writing by the society may, during the ordinary working hours of
 the relevant institution on the day specified in the notice (but not
‘before 10-a.m. or after 3 p.m.), carry out the assessment, or inspect
the records, to which the notice relates and, for that purpose, may
enter the premises of the institution.
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N©)l

“4)

An administérin g body shall take all reasonable precautions, and
exercise reasonable diligence, to ensure that a person referred to in
subsection (2) who attends at the premises of an institution
administered by the body for the purpose of exercising the powers
conferred by that subsection is provided with all reasonable and
necessary facilities and ass1stance for the effective exercise of
those powers. :

An administering body that contravenes subsection (3) is guilty of
an offence punishable, on conviction, by a fine not exceeding
$500.

135M Revocatlon of remuneratlon notlce

- A remuneration I]OUCC may be revoked at any time by the relevant

administering body by notice in writing given to the collecting
society, and the revocation takes effect at the end of 3 months after
the date of the notice or on such later day as is specified in the
notice.

135N Request for payment of equitable remuneration

(D

3

Subject to this section, where a remuneration notice is or has been
in force, the collecting society may, by notice in writing given to
the administering body which gave the notice, request the body to
pay to the society, within a reasonable time after the date of the
notice, the amount of equitable remuneration specified in the
notice, being an amount payable under section 135H, 135J or
135JA, as the case may be, for copies of broadcasts and
communications of such copies made by or on behalf of, the body
while the remuneration notice is or was in force.

If an amount specnﬁed ina request under subsectlon ()i is not pa:d
in accordance with the request, it may be recovered from the

" relevant administering body by the collecting society in the Federal
Court of Australia or any other court of competent jurisdiction as a
debt due to the society. ' '

(4) Jurisdiction is conferred on the Federal Court of Australia with

respect to actions under subsection (3).
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135P The collecting society

(1) Subject to this section, the Attorney-General may, by notice in the
Gazette, declare a body named in the notice to be the collecting
society. :

(2) The Attorney-General shall not name more than one body in a
declaratipn and shall not make a declaration while an earlier
declarauon is in force.

_ (3) The Attorney-General shall not declare a body to be the collecting
e society unless:, . - .
(a) it is a company lmuted by guarantee and mcorporated under
a law in force in a State or Territory relating to companies;
(b) all relevant right holders or their agents, are entltled to
become its members; -
(¢) its rules prohibit the payment of d1v1dends to its members
and
(d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of the
collecting society’s members who are relevant right holders
or their agents are protected adequately, including, in
particular, provisions about: o
" (1) the collect.non of amounts of equitable rémuneration
' payable by administering bodies under section 135H,
1357 or 135JA; ‘
(ii) the payment of the administrative costs of the society
‘out of amounts collected by it;
(iii) the distribution of amounts collected by it;
(iv) the holding on trust by the society of amounts for
relevant right holders who are not its members; and

(v) access to records of the society by its members.
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135Q Revocation of declaration

. The Attomey-General may, by notice in the Gazette, revoke the
declaration of a body as the collecting society if satisfied that the
body: . .

(a) is not functioning adequately as the collecting society;

(b) is not acting in accordance with ifs rules or in the best
interests of those of its members who are relevant right
holders or their agents;

(¢) has altered its rules so that they no longer comply with
paragraphs 135P(3){(c) and (d); or '

(d) has refused or failed, without reasonable excuse, to comply -
with section 135R or 1358.

135R Annual report and aceounts

(1) The collecting society shall, as soon as practicable after the end of
each financial year, prepare a report of its operations during that
financial year and send a copy of the report to the
Attorney-General. '

.. {2) The Attomey-General shall cause a copy of the report sent to the
Attorney-General under subsection (1) to be laid before each
- House of the Parliament within 15 sitting days of that House after
the receipt of the.report by the Attorney-General.

(3) The society shall keep accounting records correctly recording and
' explaining the transactions of the society (including any
transactions as trustee) and the financial position of the society.

{(4) The accounting records shall be kept in such a manner as will
enable true and fair accounts of the society to be prepared from
time to time and those accounts to.be conveniently and properly

. audited.

(5) The society shall, as soon as practicable after the end of each
financial year, cause its accounts to be audited by an auditor who is
not a member of the society, and shall send to the
Attorney-General a copy of its accounts as so audited.
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(6) The society shall give its members reasonable access to copies of
all reports and audited accounts prepared under this section.

(N Th_ié section does not affect any obligations of the society relating
to the preparation and lodging of annual retums or accounts under
the law under which it is incorporated.

135S Amendment of rules

The collecting society shall, within 21 days after it alters its rules,
send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and
the reasons why it was made. '
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135T Appointment of notice holder ;-

The Attorney-General may, by notice n the Gazette,'appoint a
person to be the notice holder for the purposes of this Division.

135U Copying before declaration of collecting society

(1) The copyright in a broadcast, or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
making, by or on behalf of an administering body, of a copy of the
broadcast if:

(a) at the time the copy is made, the first collecting society has
not been declared;

{b) anotice given by the administering body to the notice holder
under subsection 135W(1) is in force;

{c) where the copy is made by, or on behalf of, a body
administering an educational institution—the copy is made
solely for the educational purposes of the institution or of
another educational institution;

(d) where the copy is made by, or on behalf of a body
administering an institution assisting persons with an
intellectual disability—the copy is made solely for the
purposes of use in the provision of assistance to persons with
an intellectual disability by the institution or by another
similar institution; and

(e) the administering body complies with paragraphs .

' 135K (1 Ha), {b) and (c) or subsection 135K (3), in so far as
those provisions apply.

(2) Where a copy of a broadcast referred to in subsection (1):
(a) is used for a purpose other than a purpose referred to in
paragraph (1)(c) or (d); :
(b) is made, sold or otherwise supplied for a financial profit; or
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{c) is given to an administering body when there is not in force a
notice given by that body to the notice holder under
subsection 135W(1);

with the consent of the admlmstermg body by whom, or on whose
behalf, it is made, subsection (1) does not apply, and shall be taken
néver to have applied, to the making of the copy.

135V Prevnew copies

Section 135F applles 10 the making of preview copies of broadcasts
before the first collecting society is declared as if:

(a) the reference in paragraph 135F(2)(b) to a remuneration
notice given by an administering body to the collecting
society were a reference to a notice under subsection
135W(1) given by the admlmqtermg body to the notice
holder; and .

~ (b) the references in subsecnon 135F(5) to subsection [35E(1),
and paragraphs [35E(1)(b) and (c), were references to
subsection 135U(1), and paragraphs 135U(1){(c) and (d),
respectively.

135W Notices by administering bodies

" (1) An administering body may at any time before the declaration of
' the first collecting society, by notice in wrulng given to the notice
holder, undertake to pay equitable remuneration to the collecting
society, when it is declared, for copies of broadcasts made by, or
on behalf of, the administering body while the notice is in force.

(2) A notice shall specify whether the amount of equitable
remuneration is to be assessed on the basis of a records system or a
samplmg system.

(3) A notice commes into force on the day on which it is given to the
notice holder, or on such later day as is specified in the notice, and
‘remains in force until it is revoked.

(4) A notice may be revoked at any time by the relevant administering
body by notice in writing given to the notice helder, and the
revocation takes effect on the date of the notice of revocation or on
such later date as is specified in it.
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135X Marking and record keeping requirements

H Where an administering body gives a notice under subsection
135W(1) that specifies that the amount of eqmtable remuneration
is to be assessed on the basis of a records system, paragraphs
135K(1)(a), (b) and (d) and subsection 135K(2) apply as if:

(a) the reference 1o the collecting society were a reference to the
notice holder; and

(b) references to a records notice were references to thc netice
under subsection 135W(1).

(2) Where an administering body gives a notice under subsection
135W(1) that specifies that the amount of equitable remuneration
is to be assessed on the basis of a sampling system subsection
135K(3) applies as if:

{a) the reference to the collecting soc;e{y were a reference to the
notice holder; and

(b) references to a sampling notice were references to the notice
under subsection 135W(1).

135Y Effect of declaration of collecting society- |

(1) Where the first collecting society is declared, a notice given by an
administering bedy to the notice holder under subsection 135W(1)
and in force immediately before that declaration shall, on and after
that declaration, be taken, for the purposes of this Part,tobe a
records notice or a sampling notice, as the case may be, given by
that body to the collecting society, being a records notice or
sampling notice that came into forcc on the day on which the
notice came into force. :

" (2) Where a notice is to be taken under this section to be a records

notice, the relevant administering body shall cause copies of all
records made under paragraph 135K(1)(b) on or after the day on
which the notice is taken to have come into force to be sent to the
collecting society within 21 days after the declaration of the
collecting society.
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Division 5-—Miscellaneous

135Z Relevant right .hold_er niay au.thofis.e.co.pyilié etc; _

(D

(2)

Nothing in this Part affects the right of the owner of the copyright -
in a broadcast, or in a work, sound recording or cinematograph
film included in a broadcast, to grant a licence authorising an
administering body to make, or cause to be made, a copy of the
broadcast, sound recording or film, or a reproduction of the work
and to communicate, or cause to be communicated, that copy or
reproduction, without infringing that copyright.

Nothing in this Part affects the right of a performer in a

. - performance included-in-a broadcast-to-authorise -an administering

_ body:

(a) to make, or cause t0 be made, a'sound recording or a
_cinematograph film of the performance; and

~(b) to communicate, or cause to be comrhuniciatcd‘, that recording

or film. .

135ZA Copyright not to vest in copier

Despite any other provision of this Act, the making or
communication of a copy of a broadcast by, or on behalf of, an
administering body that is not an infringement of copyright under
this Part, does not vest copyright in any work or other
subject-matter in any person.
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Part VB Reproducing and communicating works etc. by educational and other

institutions

Division 1 Preliminary

Section 135ZB

Part VB—Reprodﬁcing and communicating works

etc. by educational and other institutions

Division 1—Preliminary

135ZB Interpretation

In this Part:
adniinistering body means a body administering an institution.

collecting society means a body that is, for the time being, declared
“to be a collecting society under section 135ZZB.

electronic use notice means a remuneration notice specifying that
the amount of remuneration payable in respect of licensed copies in
electronic form, or licensed communications, made by, or on
behalf of, the administering body giving the nonce is to be assessed
on the basis of an electronic use system.

eligible itern has the meaning given by section 135ZC.

institution means:
(a) an educational institution; .
(b) an institution assisting persons with a print disability; or
{c) an institution assisting persons with an intellectual disability.

licensed communication means a communication made by, or on
behalf of, 2 body administering an institution in reliance on
section 13SZMC, 135ZMD, 135ZP or 135ZS.

ticensed copy means:

(a) areproduction of the whole or a part of the work, being a
reproduction that is made by, or on behalf of, a body
administering an educational institution in reliance on
section 135ZJ, 135ZK; 135ZL,, 135ZMC or 135ZMD;

(b} arecord embodying a sound recording of the whole or a part
of a literary or dramatic work, or a Braille version, a
large-print version, a photographic version or an electronic
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_ Part VB
Preliminary Division 1

Section 135ZC

version of the whole or a part of such a work, being a record

or version made by, or on behalf of, a body administering an

institution assisting persons with a print dlsablhty in rehance
" on section 135ZP; or

(c) acopy of the whole or a part of an eligible item, being a copy
" made by, or on behalf of, a body administering an institution
assisting persons with an intellectual disability in reliance on
section 135ZS.

records notice means a remuneration notice specifying that the
amount of equitable remuneration payable in respect of licensed
copies made in hardcopy form or analog form by, or on behalf of,
the administering body giving the notice is to be assessed on the
basis of a records system.

relevant collecting society, in relation to a remuneration notice,
means the collecting society for the owners of the copyright in
works, or other subject-matter, of the same kind as that to which
the remuneration notice relates. - '

relevant copyright owner means the owner of the copyright in a
work or an eligible item other than a work, but does not include a
new owner of the copyright in a sound recording of a live
performance within the meaning of Subdivision B of Division 5 of
Part IV,

remuneratlon naotice means a notice referred to In subsection
135ZU(1). -

rules, in relatlon to a collecting society, means the provisions of
the memorandum and articles of association of the society. -

sampling notice means a remuneration notice specifying that the
amount of equitable remuneration payable in respect of licensed
_copies made in hardcopy form or analog form by, or on behalf of,
the administering body giving the notice is to be assessed on the

. basis of a sampling system.

135Z.C Eligible items and photographic versions

In this Part:
(a) areference to an eligible item is a reference to:
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institutions
Division 1 Preliminary

Section 135Z2E

(i) a published literary, dramatic, musical or artistic work;
“(ii) a published sound recording or cinematograph film; or
(iii) a work referred to in subparagraph (1) that is included in
a sound broadcast;
(b) areference to a copy of an eligible item, being a literary,
. dramatic or musical work, is a reference to any of the
following:
(i) areproduction of the work ina materlal form;
(ii) an adaptation of the work;.
(iii) a reproductionina matenal form of an adaptation of the
work; :
(c) areference to a copy of an eligible item, being an artistic
work, is a reference to a reproduction in a material form of
. the work: :

_(d) areference to a copy of an ellglble item, bemg a sound
recording or a cinematograph film, is a reference to a copy of
the sound recording or cinematograph film; and

(e) areference to a photographic version of a work or a part of a
work is a reference to a copy of the work or part of the work
produced as a film-strip, or series of separate transparencies,
designed to meet the needs of persons with a print disability.

135ZE Part does not apply to computer programs

Nothing in this Part applies in relation to a literary work, being a
computer program or a compilation of computer programs.

135ZF Operation of collecting society rules

- This Part appliés to a collecting society despite anything in the
rules of the society but nothing in this Part affects those rules so far
~ as they can operate together with this Part. '

135ZFA Licensed commurications

For the purposes of this Part, a reference to a licensed
communication of a work, or part of a work, or other _
subject-matter includes a reference to a licensed communication of
a licensed copy of the work or other subject-matter.
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~ Reproducing and communicating works etc. by educational and other institutions
Part VB
Reproduction by éducational institutions of works that are in hardcopy form Division 2

Section 135ZGA

Division 2—Reproduction by educatlonal institutions of
works that are in hardcopy form

135ZGA Applicatit_m of Division

(1) This Division applies in relation to the reproduction of a work
(including an article contained in a periodical publication}, or part
of a work, and to the copying of a published edition of a work, or
part of such an edition, only if the reproduction or copy is made
from a document that is in hardcopy form.

(2) For the purposes of this D1v151on
(a) a reference to a reproduction of a work (including an article
. contained in a periodical publication), or a part of a work, is

to be read as a reference to a reproduction of that work or
part made from a document that is in hardcopy form; and

{b) a reference to a facsimile copy of a printed published edition
of a work, or part of such an edition, is to be read as a
reference to a facsimile copy of that edition or part made
from a document that is in hardcopy form.

135ZG Multiple reproduction of insubstantial parts of works that
are in hardcopy form :

(1) Subject to this section, copyright in a literary or dramatic work is
“not infringed by the making of one or more reproductions of a page .
or pages of the work in an edition of the work if the reproduction is
carried out on the premiises of an educational institution for the
- purposes of a course of education provided by it.. '

{(2) Subsection (1) does not apply to the making of a reproduction of
the whole of a work..

(3) Subsectlon (1) does not apply to the making of a reproduction of
- more than 2 of the pages of a work in an edmon of the work
unless:

(a) there are more than 200 pages in the edition; and
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institutions

Division 2 Reproduction by educational institutions of works that are in hardcopy form

Section 135ZH

(b) the total number of pages so reproduced does not exceed 1%
of the total number of pages in the edition. -

(4) Where:

(a) a person makes, or causes to be made, a reproduction of a
part of a work contained on a page or pages-in an edition; and
(b) subsection (1) applies to the making of that reproduction;
that subsection does not apply to the making, by or on behalf of
that person, of a reproduction of any other part of that work within
14 days after the day on which the previous reproduction was
made.

(5) In this section, a reference to an edition of a work includes a

reference to an edition of works that include that work.

135ZH Copying of prmted publlshed edltlons by educational

institutions

The copyright in a printed published edjtion of a work (being a
work in which copyright does not subsist) is not infringed by the
making of one or more facsimile copies of the whole or a part of
the edition, if the copy, or each of the copies, is made in the course
of the making of a reproduction of the whole or a part of the work
by, or on behalf of, a body administering an educational institution
for the educational purposes of that institution or of another
educational institution.

135ZJ Multiple reproductlon of printed perlodlcal articles by

educational institutions

(1) Subject to this section, the copyright in an article contained in a

printed periodical publication is not infringed by the making of one

or more reproductions of the whole or a part of that article by, or

on behalf of, a body administering an educational institution if:

_ (a) aremuneration notice, given by or on behalf of the body to
the relevant collecting society, is in force;. '

(b) the reproduction is carried out solely for the educational

purposes of the institution or of another educational
institution; and '
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. _ Part VB
Reproduction by educational institutions of works that are in hardcopy form Division 2

Section 135ZK

(c) the body complies with subsection 135ZX(1) or (3) or
section'135ZXA, as the case requ1res in relation to each
_reproduction,

(2) This section does not apply in relation to reproductlons of, or of
" parts of, 2 or more articles contained in the same periodical
pubhcauon unless the artlcles relate to the same sub]ect -matter.

135ZK Multiple reproductlon of works publlshed in prmted
anthologies o

“The copyright in a literary or dramatic work, being a work
contained in a printed published anthology of works and
: comprising not more than 15 pages in that anthology, is not
e mfnnged by the making.of_one or more reproductions of the whole
or part of the work by, or on behalf of, a body admlmstermg an
' 'educatlonal institution if: -
~ (a) aremuneration notice given_by, or on behalf of, the body to
the relevant collecting society is in force; and =
(b) the reproduction is carried out solely for the educational
purposes of the institution or of another educational
‘institution; and
(c) the body complies with subsection 135ZX(1) or (3) or
section 135ZX A, as the case requlres in relation to each
' reproducnon

135ZL Multiple reproduction of wolf_l(s‘ that are in hardcopy form by
educationa} institutions

(1) ‘Subject to this section, the copyright i 1n a literary, dramatic,
musical or artistic work (other than an article contained in a
periodical publication) is not infringed by the making of one or
more reproductions of the whole or 4 part of the work by, or on

" behalf of, a body administering an educational institution if:
“(a) aremuneration notice, given by or on behalf of the body to
the relevant collecting _soc1ety, is in force;
(b) the reproduction is carried out solely for the educational
" purposes of the institution or of another educational
institution; and

Copyright Act 1968 239
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Division 2 Reproduction by educational institutions of works that are in hardcopy. form

Section 135ZM

(c) the body complies with subsection 135ZX(1) or (3) or

section 135ZXA, as the case requires, in relation to each

reproduction.

(2) Thus section does not apply in relation to reproductions of the
whole, or of more than a reasonable portion, of a work that has
been separately published unless the person who makes the
reproductions, or causes the reproductions to be made, for, or on
behalf of, the body is satisfied, after reasonable investigation, that
reproductions (other than second-hand reproductions) of the work
cannot be obtained within a reasonable time at'an ordinary

_ comumercial price.

135ZM Appllcatmn of Division to certain lllustratwns that are in
hardc0py form .

(D Where an article or other literary, dramatic or musical work is
-~ accompanied by an artistic work or artistic works provided for the
purpose of explaining or illustrating the article or other work the
preceding sections of this Division apply as if:

(a)

Ab)

()

(d)

where any of those sections provxdes that the copynght in the
article or other work is not infringed—the reference to that
copyright included a reference to any copyright in that
artistic work or those artistic works;

a reference to a reproduction of an article or other work
included a reference to a reproduction of the article or other
work together with a reproducnon of that artistic work or
those artistic works; :

a reference to a reproduction of a part of an article or other
work included a reference to a reproduction of that part of the
article or other work together with a reproduction of the
artistic work or artistic works provided for the purpose of
explaining or illustrating that part;

a reference to a reproduction of a page of a hterary or
dramatic work in an edition of the work included a reference
to a reproduction of a page in such an edition that contained
that work and an artistic work or artistic works provided for
the purpose of explaining or illustrating that part of that
work; and :
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Part VB
‘Reproduction by educational institutions of works that are in hardcopy form Division 2

Section 135ZM

{e) areference to a reproduction of pages of a literary or
“dramatic work in an edition of the work included a reference
to a reproduction of pages in such an edition that contained a
part of that work and an artistic work or artistic works
provided for the purpose of explauung or illustrating that part
of that work.

2) If: :
(a) any remuneration is paid under this Part in respect of a page
of a document that is:
(i} areproduction of the whole or a part of an article (other
than a part that is an artistic work) contained in a
periodical publication; or
_ (ii) a reproduction of the whole or 2 part of a literary or
- e dramatic workcontained in a published-anthology-of
works; or

, (iil) a reproduction of the whole or a part of a literary,
dramatic or musical work other than an article contained
in a periodical publication; and

(b) the making of the page is not an infringement of the ,
copyright in the article or work because of section 135ZJ,
135ZK or [35ZL; and -

{c) the page includes an artistic work or artistic works provided
for the purpose of explaining or illustrating the article or
work;

 the following paragraphs apply
(d) one-half of the remuneration paid in respect of the making of
the page is to be paid to the owner, or divided equally among
- the owners, of the copyright in the literary, dramatic or
- musical work or works which, or a part of which, appear on
the page; and '

(e) one-half of that remuneration is to be paid to the owner, or
divided equally among the owners, of the copyright in the

. artistic work or artistic works which, or a part of which,
appear on the page.

Copyright Act 1968 241



9961 1y 13rddoy

g 44

- IR} AQ UOTIRSIUNUIIOS ) 01 X0 uononpoidar e Jo uosiad 3eys
‘J0 J1eyaq uo 10 ‘Aq Funyew 2y 01 A[dde 1ou sa0p UONDISANS JeL]
SHOIBIUNIILIO) O]
01 10 vondNpoIdar oy Jo Funpewr oy o} satfdde (1) uonodasqns (q)

pue 3iom e Jo 1ed v Sa1RdTUNUIIIOD JO YIom ® Jo Jred
e 3o uonsnposdai v ‘opewl 3q 01 $asnes Jo ‘sayzw vosrad e ()

|

HIom 9yl

UI SPIOA JO ISQLUTU (23O} 3Y] JO 94| URYJ SICW JO UOTIBSIUNLULIOS

10 gononpoldas ) 03 Ajdde 10U smp (N UOHo9squg

: "1 Aq papiaoxd
Apmis Jo 251m0d € JO sssod.md 3Y3 JOJ UONNINISUI [EUONEINPS UL JO
sasturoxd o) UC N0 PILLIES ST UONESIUNWUIOS JO uononpoidal oy J1

oM oyt Jo wed e Sunesununed (q)

‘ 110 ‘I10M

s(p ;o wed e ;o suouonpmda.t 210wl 10 auo Jo Junyew 31 (B)
© 1&g paBuLiug J0U SI jIom
oneuresp 1o Arersiy paysignd e ut Jqﬁuﬁdoo uo11as S1YI 01 198lqng

WLIOJ JTUOIIII[D Ul 3T€ JEY} SH.I0M JO s)aed

(€)

@

(I)

[EQUEISqASUI J0 USHB3IUNWWod pus nonsnpoidax ajdnm GINZSEI

‘1red 10 N10m BYI JO ULIO) JHIONIIS UR WO
apew uononpoIdal g 01 30U18)al B St pEal 9q 01 st ylom e Jo wed e
30 “(uonest[qnd [esipowrad 2 UT pauTeIUOS S[OIE Uk TUIPN[OUL) YIoM

® Jo uononpoidal 01 20ua13J21 © ‘uoIsIaiq sup jo.sasodnd ay3 103 ()

yIom oY)
JO WI0J DIUGNI2[S UB WIOI} 9Pyl ST uouanpo.ldaj ayy J1 AJUo “YIom
e Jo wred 1o (suonreorqnd reorpourad ur pauTeuos sapanre Jurpniour)

310/ B JO uononpordal a1 o1 uortelal ul saipdde uoisiawg sy (1)

uoIsIAK(] Jo uonedddy VINZSEY

| uimj 3!uo.ijaa]a u1 3X¥ JBY)

SHJIOM JO uoEBIUNWWOd pue uopInporday—yz uorsial(q

VINZSC] uonoag

* ULIC] SLECHDA[S Ul 2Tk JBlfl SHIOM JO UOTIROTUNIKIOD pue uousnposday v uoelsialdg
suonnjISuUl
10 puE [fruonEonpa £q 919 syoa Sunestununuod pue Suronpordsy ‘gA Med



Reproducing and communicating works etc. by educational and other institutions
Part VB

- Reproduction and communication of works that are in electronic form Division ZA

Section 135ZMC

. person, of any other part of that work within 14 days after the day
on which the previous reproduction or the first communication of
the work was made.

4) 1If:
(a) a person communicates a part of a work by making the part '
available online; and :
(b} subsection (1) applies to the communication;
that subsection does not apply to the making available online by
that person of any other part of that work while the part previously
made available online continues to be so available.

135ZMC Multiple reproduction and communication of periodical
articles that are in electromc form by educatlon
" institutions -

(1) Subject to this section, the copyright in an article contained in a
periodical publication is not infringed by: :
(a) the making of one or more reproductions of the whole or a
part of the article; or
- (b} the communication of the whole ora part of the article;
by, or on behalf of, a body adnumstenng an educational institution
if: :
(¢) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and
(d) the reproduction or communication is carried out solely for
the educational purposes of the institution or of another
-educational institution; and '
(e} the body complies with subsection 135ZX(1) or (3) or
section 135ZXA, as the case requires, in relation to each
reproduction or communication.

(2) This section does not apply in relation to the reproduction or
communication of, or of parts of, 2 or more articles contained in
the same periodical publication unless the articles relate to the
same subject-matter.
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Part VB Reproducing and communicating works ete. by educanenal and other

institutions

Division 2A Repreduction and communication of works that are in electronic form

Section 135ZMD

135ZMD Multiple reproduction and communication of works that

are in electronic form by educational institutions

(1) Subject to this section, the copyright in a literary, dramatic,

musical or artistic work (other than an article contained in a
periodical publication) is not infringed by:

{(a) the making of one or more reprodnctions of the whole or a
part of the work; or

(b) the communication of the whole or a part of.the work;

by, or on behalf: of a body administering an educational institution
if: :

(c) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and ‘

(d) the reproduction or communication is carried out solety for
the educational purposes of the institution or of another
educational institution; and

{e) the body complieslwith subsection 135ZX(1) or (3) or
section 135ZXA, as the case requires, in refation to each
reproduction or communication. .

~{2) This section does not apply in relation to the reproduction or

communication of:

(a) the whole, or.of more than a reasonable portion of, a lrterary
or dramatic work; or

_(b) the whole, or of more than 10% of, a musical work:

. that has been separately. published unless the person who makes the

- reproduction or conmumnunication, or causes it to be made; for, or on
behalf of, the body is satisfied, after reasonable investigation, that
the work is not available in electronic form within a reasonable
time at an ordinary commercial price.

(3) If:

{(a) a person communicates a part of a work by or on behalf of a
- body administering an educational institution, by making the
part available online; and
(b} subsection {1) applies to the communication;
that subsection does not apply to the making available online by, or
on behalf of, that body of any other part of that work while the part
previously made available online continues to be so available.
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Part VB

Reproduction and communication of works that are in electronic form Division 2A

Section 135ZME

135ZME Appllcatlon of Division to certain 1llustratlons in electronic

form

(1) If an article or other. literary, dramatic or musical work that is jn
electronic form is accompanied by an artistic work or artistic works
in electronic form provided for the purpose of explaining or
illustrating the article or other work, the preceding sections of this -
Division apply as if:

(a)

(b)

(c)

(2) If:
(a)

(b)

where any of those sections provides that the copyright in the
article or other work is not infringed—the reference to that
copyright included a reference to any copynght in the artistic
work or artistic works; and

a reference to a reproduction or communication of an article
or other work included a reference to a reproduction or

" communication of thé article or other work together witha - -

reproduction or communication of the artistic work or artistic

- works; and

a reference to a reproduction or communication of a part of
an article or other work included a referencetoa -
reproduction or communication of that part of the article or
other work together with a reproduction or communication of
the artistic work or artistic works provided for the purpose of
explaining or illustrating that part.

remuneration is paid under this Part in respect of:

(i) the reproduction or communication of the whole or part
-of an article (other than a part that is an artistic work)
contained in a periodical publication; or

(if) the reproduction or communication of the whole or part
of a literary, dramatic or musical work, other than an
article contained in a periodical publication; and

the reproduction or communication is not an infringement of
the copyright in the article or work because of
section 135ZMC or 135ZMD; and
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Section 135ZME

(c) the reproduction that is made or communicated includes an
artistic work or artistic works provided for the purpose of
explaining or illustrating the article or work; :

- the amount of the remuneration must be divided among the owner
or owners of the copyright in the artistic work or artistic works and
the owner or owners of the copyright in the article or other literary,
dramatic or musical work or works.

(3) The division of an amount of remuneration under subsection (2) is
. - to be carried out as agreed between the relevant copyright owners
~ or, failing such agreement, as determined by the Copyright
- Tribunal on application made by any of them.
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Part VB

Reproduction and commumcauon of works by institutions assisting persons with a print
disability Division 3

* Section _1352N

Division 3—Reproduction and communication of works by
~ institutions assisting persons w1th a prmt
disability

13SZN Copying published editions by institutions assnstmg persons
with a print dlsablllty

The copyright in a published edition of a work (being a work in

which copyright does not subsist) is not infringed by the making of
one or more facsimile copies of the whole or a part of the edition if
the copy, or each of the copies, is made in the course of the making

--of a reproduction of the-whole or-a-part-of-the-work-by,oron. - —— - - -

_behalf of, a body administering an institution assisting persons with
a print disability for use in the provision, whether by the institution
or otherwise, of assistance to such persons.

135ZP Multiple reproduction and communication of works by
institutions assisting persons with a print disability

(1) The copyright in a literary or dramatic work is not infringed by the
making or communication by, or on behalf of, a body
administering an institution assisting persons with a print disability
of one or more records embodying a sound recordmg of the work
or of a part of the work if?

(a) a remuneration notice, given by or on behalf of the body to
the relevant coliécting society, is in force;

(b) each record is made, or each communication is carried out
solely for the purpose of use in the provision, whether by the
institution or otherwise, of asmstance to persons with a print
disability; and

{(¢) the body complies with subsectlon 13SZX(1) or (3) or
section 135ZX A, as the case requires, in relation to each
copy or communication. :

(2) The copyri ght in a published literary or dramatic work is not
infringed by the making or communication by, or on behaif of, a
body administering an institution assisting persons with a print
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Division 3 Reproduction and communication of works by institutions assisting persons
with a print disability

Section 135ZP

disability, of one or more Braille versions, large-print versions,
photographic versions or electronic versions of the work-orofa -
- part of the work if:

(a) a remuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and

{(b) each version is made, or each communication is carried out,
' solely for the purpose of the provision, whether by the
institution or otherwise of assistance to persons with a print
disability; and
(c) the body complies with subsecuon 135ZX(1yor (3)or
~ section 135ZXA, as the case requires; in relation to each
version or communlcatlon

(3) Where a sound recording of a work has been published,
subsection (1) does not apply to the making of any record _
embodying a sound recording of the work (including a record that
is a copy of that first-mentioned sound recording) for, or on behalf
of, a body administering an institution assisting persons with a
print disability unless the person who makes that record, or causes
that record to be made, is satisfied, after reasonable investigation,
that no new record that embodies only a sound recording of the
work can be obtained within a reasonable time at an ordinary
commercial price.

(4) Where a Braille version of a work has been separately published,
subsection (2) does not apply to the making of a Braille version of
the work, or of a part of the work, unless the person who makes .
that version, or causes that version to be made, for, or on behalf of,
a body administering an institution assisting persons with a print
disability is satisfied, after reasonable investigation, that no new
copy of a Braille version of the work, being a version that has been
separately published, can be obtained within a reasonable time at
an ordinary commercial price.

(5) Where a large-print version of a work has been separately
published, subsection (2) does.not apply to the making of a
large-print version of the work, or of a part of the work, unless the
person who makes the version, or causes the version to be made,
for, or on behalf of, a body administering an institution assisting
persons with a print disability is satisfied, after reasonable
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Reproduction and communication of works by institutions assisting persons with a print
disability -Division 3

Section 135ZQ

investigation, that no new copy of a large-print version of the
~ work, being a version that has been separately published, can be
obtained within a reasonable time at an ordinary commercial price.

(6) Where a photographic version of a2 work has been separately
published, subsection (2) does not apply to the making of a
photographic version of the work, or of a part of the work, unless
the person who makes the version, or causes the version to be
made, for, or on behalf of, a body administering an institution
assisting persons with a print disability is satisfied, after reasonable
investigation, that no new copy of a photographic version of the
work, being a version that has been separately published, can be
obtained within a reasonable time at an ordinary commercial price.

(6A) Subsection (2) does not apply to the making or communication of
an electronic version of the work, or of a part of the work, unless
the person who makes or communicates the version, or causes the

-version to be made, or communicated, for, or on behalf of, a body
administering an institution assisting persons with a print disability
- is satisfied, after reasonable investigation, that an electronic
version of the work, being a version that has been separately
_ publish‘éd, is not available within a reasonable time at an ordinary
commercial price. '

(7) For the purposes of this section, a récord or a version shall be taken
to be a new record or version if it is not second-hand.

1357Q Makmg of relevant reproductions and relevant
communications by institutions assisting persons with a
print disability -

(1) Subiject to this section, the copyright in a published literary or
dramatic work is not infringed by the making by, or on behalf of, a
body administering an institution assisting persons with a print
disability, of a relevant reproduction or a relevant communication
of the work, or of a part of the work, if the reproduction or
communication is made solely for use in the making by, or on
behalf of that body, of a reproduction or communication of the
work, or of a part of the work, under section 135ZP for a person
with a print disability,
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(2)

If:

(a) arelevant reproduction or a relevant com.munlcatlon of a
work, or of a pait of a work, is made by, or on behalf of, a
body administering an lnstltutlon assisting persons with a
print disability; and

(b) 'the feproduction or communication is used otherwise than for
use in the making by, or on behalf of that body, of a
reproduction or communication of the work, or a part of the
work, under section 135ZP for a person w1r.h a print
disability; _ _ .

. subsection (1) does not apply, and is taken to never have applied,
to the making of the relevant reproduction or relevant
communication.

3 -Subsecr:[i.on (1) does not apply to the making of a relevant |

(@

reproduction, being 4 record embodying a sound recording in
analog form, of a work, or of a part of a work, unless, at the time
the record was made, there was embodied on the record,
immediately before the beginning of that sound recording, a sound
recording of the prescribed message.

Subsection (1) does not apply to the making of a relevant
reproduction in hardcopy form of a work, or of a part of a work,
unless the body by whom, or on whose behalf, the relevant
reproduction is made marks it, or causes it to be marked in
accordance with the regulations.

(4A) Subsection (1) is to be taken never to have applied to the making of

a relevant reproduction or relevant communication of a work, or of
a part of a work, if, within 3 months after the relevant reproduction
or relevant communication was made, the body by whom, or on
whose behalf, the relevant reproduction or relevant cornmunication
was made has not given to a collecting society (if any) a notice of
the making of the relevant reproduction or relevant
communication.

(4B) The notice referred to in subsection (4A) must 'be-:. in writing and

must specify:
{(a) the name of the body; and
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(b) the work, or the part of the work, reproduced or
_ communicated; and

(c) the date on which the reproducnon or communication was
made.

(4C) The copyright in a published literary or dramatic work is infringed
by a person who does any of the acts specified in section 38 in
relation to a relevant reproduction of a work, or of a part of a work,
if the person knows, or ought reasonably to have known, that the
reproduction was made solely for use in the making by, or on
behalf of, a body administering an institution assisting persons with
a print disability of a copy of the work, or of a part of the work, as
the case may be, for a person with a print disability.

(5) In this section:

relevant communication, in relation to a work or part of a work,

nieans; :

(a) the communication of a sound recordmg of the work, or part
of the work; or

(b) the communication of an electronic version of the work.

- relevant repmducﬂon in relation to a work or part of a work,
means:

(a) a reproduction of the work, or part of the work; or

(b) arecord embodying a sound recording of the work, or part of
the work; or

(¢) a Braille version, a large-print version, a photographic
version or an electronic version of the work or part of the
work
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Division 4—Reproduction and communication of works
etc. by institutions assisting persons with an
intellectual disability

135ZR Copymg of publlshed editions by institutions assisting
‘persons with an mtellectnal dlsabillty

The copyright in a published edition of a work (bein £ a work in

- which copyright does not subsist) is not infringed by the making of

- One or more facsimile copies of the whole or a part of the edition in

the course of making one or more reproductions of the whole or a
part of the work by, or on behalf of, a body administering an
institution assisting persons with an intellectual disability for use in
the provision, whether by the institution or otherwise, of assistance
to such persons.

135ZS Copying and communication of eligible items by institutions
assisting persons with an intellectual disability

- (1) The copyright in an eligible item, or in any work or.other
subject-matter included in an eligible item, is not infringed by the
making or communication by, or on behalf of, a body '

. administering an institution assisting persons with an intellectual
disability of a copy of the whole or a part of the eligible item if:
~ (@) aremuneration notice, given by or on behalf of the body to
the rele;vant collecting society, is in force; and

(b) the copying or communication is carried out solely for the
purpose of use in the provision, whether by the institution or
otherwise, of assistance to persons with an intellectual
disability; and

(c) the body complies with subsection 135ZX(1) or (3) or
section 135ZX A, as the case requires, in relation to the copy
or communication.’
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(2) Subsection (1) does not apply to the making or communication of a
copy of the whole or a part of:

{a) an elnglble item, being a work that has been separately
published in a form that would be suitable for use in the
provision of the assistance referred to in that subsection; or

(b) an eligible item that is not a work; ..

unless the person who makes the copy or communication, or
causes the copy or communication to be made is satisfied after
reasonable investigation that:

(¢) in the case of an eligible item referred to in paragraph (a)—
no new copy of the eligible item in a form suitable for use in
the provision of that assistance can be obtained or is available
electronically within a reasonable tlme at an ordmary '

- commercial price; or
(d) in the case of an eligible item referred to in paragraph (b)y—
' no new copy of the eligible item alone can be obtained or is
available electronically within a reasonable time at an
ordinary commercial price.

(3) For the purposes of this section, a copy ehall be taken to be new if
itis not second hand. -

135271 Making of copies ete. for use in making copies or
communications for a person with an intellectual
disability

(1) Subject to this section, the copyright in an eligible item or in a
television broadcast is not infringed by the making by, or on behalf
of, a body administering an institution assisting persons with an
intellectual disability of a copy or communication of the whole or a
part of the eligible item or broadcast, if the copy or communication
is made solely for use in the making by, or on behalf of, that body
of a copy or communication of the whole or the part of the eligible
item or broadcast, as the case may be, for a person with an
intellectual disability.
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(2) Where:

(a) a copy or communication of the whole or a part of an eligible
item or a television broadcast is made by, or on behalf of, a - -
body administering an institution ass:stmg persons with an
intellectual disability; and

{b) the copy or communication is used otherwise than in the
making by, or on behalf of, that body of a copy or
communication of the whole or the part of the eligible item
or broadcast, as the case may be, for a person with an
intellectual disability;

subsection {1) does not apply, and shall be taken never to have
applied, to the making of the copy or communication.

{3) Subsection (1) does not apply to the making of a record embodying
a sound recording in analog form of the whole or part of an eligible
item unless, at the time the record was made, there was embodied
on the record, immediately before the beginning of that sound
recording, a sound recording of the prescribed message.

(4) Subsection (1) does not apply to the making of a copy, in hardcopy
form or analog form, of the whole or part of an eligible item or a
television broadcast unless the body by whom, or on whose behalf,
the copy is made, marks it, or causes it to be marked, in accordance
with the regulations. -
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Di\?ision 5~——Equitsble remuneration

13520 Remunerafion. notices

(1)

@)

An administering body may, by notice in writing given to the
relevant collecting society, undertake to pay equitable
remuneration to the society for licensed copies and licensed
communications made by it, or on its behalf, being copies and.
communications made while the notice is in force.

A remuneration notice shall specify whether the amount of
equitable remuneration is tobe assessed on the basis of a records

o system, a samphng system or an electromc use system.

- A) A

R e mhemm = —_—————

An: admmlstenng body may give enther a records notice ora _
sampling notice in respect of licensed copies made in hardcopy

. form or analog form, but may only give an electronic use notice in

3)

respect of licensed copies made in electronic form, or in respect of

licensed communications.

A remuneration notice comes. into force on the day on which it'is
given to the collecting society, or on such later day as is specified

- in the notice, and remains in force until it is.revoked. -

1352V Records notlces

(1)

Where a records notice is given by or on behalf of, an

- administering body, the amount of equitable remuneration payable

(1A)

"to the relevant collecting society by the administering body for.

each licensed copy made by it, or on its behalf, while the notice is

in force is such amount as is determined by agreement between the

administering body and that collecting society or, failing such -
agreement, by the Copynght Tribunal on apphcanon made by
either of them.

Ifa determmatlo'n'has been made by the Tribunal under

- subsection (1), either the administering body or the collecting

society may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable
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@)

remuneration payable to the collecting society by the administéring
body for each licensed copy made by or on behalf of that body.

For the purposes of subsection (1), different amounts may be  _
determined (whether by agreement or by the Copyright Tribunal)
in relation to different institutions administered by the
administering body and different classes of students of an

~ institution admlmstered by it.

135ZW Sampling notices

D

Where a sampling nonce is given by, or.on behalf of, an
adrmmstenng body, the amount of equitable remuneration payable
to the relevant collecting society by the administering body for
licensed copies made by it, or on its behalf, while the notice is in
force is such annual amount as is determined by agreement
between the administering body and that collecting society or,

- fatling such agreement, by the Copynght Tribunal on apphcanon

(1A)

2)

made by either of them.

If a determination has been made by the Tribunal under

subsection (1), either the administering body or the collecting
society may, at any time after 12 months from the day on which the
determination was made, apply to the. Tribunal under that
subsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for licensed copies made by or on behalf of that body

The annual amount referred to in subsection (1) shall be
determined (whether by agreemcnt ot by the Copynght Tribunal}
having regard to the number of licensed copies made by, or on
behalf of, the administering body in a particular period and to such

~ other matters (if any) as are relevant in the circumstances.

3

The number of copies referred to in subsection (2), and any other
matters that are necessary or convenient to be assessed by use of a
sampling system, shall be assessed by use of a sampling system
determined by agreement between the administering body and the
relevant collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.
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(4) For the purposes of subsection (1), dlfferent annual amounts may
- be determined (whether by agreement or by the Copyright
Tribunal) in relation to different institutions admmlstered by the
administering body

(5) Where: _
(2) a sampling notice is given by, or on behalf of, an
~administering body to a collecting society; and
(b) during any period, the administering body does not comply
" with one or more of the requirements of the sampling system
determined under this section in relation to that notice;

sections 135ZJ, 135ZK, 1352ZL, 135ZMC, 135ZMD, 135ZP and
135ZS do not apply to any reproduction or copy of a work or other
_ subject-matter made during that period by, or on behalf of, the
- administering body; being a- reproducnon or copy to whichthe
samplmg notice applies. '

135ZWA Electronic use notices

(1) If an electronic use notice is given by, or on behalf of, an
administering body, the amount of equitable remuneration payable
to the relevant collecting society by the administering body for
licensed copies and licensed communications made by it, or on its
behalf, while the notice is in force is an amount (whether an
amount per year or otherwise) determined by agreement between
the administering body and the collecting society or, failing such
agreement, by the Copyright Tribunal on application made by
either of them.

- {2) The matters and processes constituting an ¢lectronic use system,
and any matters that are necessary or convenient to be assessed or
taken into account for the purposes of the system, must be
determined by agreement between the administering body and the
relevant collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.

@) If |
(a) a work is reproduced by, or on behalf of, an administering
body, or is taken under this subsection to have beenso
: reproduced and

Copyright Act 1968 257



Part VB Reproducing and communicating works etc. by educational and other -
institations
Division 5 Equitable remuneration

Section 135ZWA,

(2B)

(b) the reproduction is communicated by, or on behalf of, the
body by being made available online, or is taken under this
subsection to have been so commumcated and

(c) the reproduction remains so available online for longer than
the prescribed period;

then, when that period ends:

(d) the work is taken to have been reproduced again by, oron
- behalf of, the body; and

. {e) the reproduction mentioned in paragraph (a) is taken to have
been communicated again by, or on behalf of, the body by
making it available online for a further prescribed period.

An electronic use system_(whéther_ determined by agreement or by

~ the Copyright Tribunal) must require the assessment of an amount

(2C)

(2D)

3)

of equitable remuneration by a method or process that takes
account of reproductlons and communications to WhICh
paragraphs (2ZA)(d) and {e) apply

Subject to subsection (2B} but without limiting subsection (2), an
electronic use system (whether determined by agreement or by the
Copyright Tribunal) may be based upon a records system, a
sampling system or any other process or system

For the purposes of subsectlon (1), different amounts may be
determined (whether by agreement or by the Copyright Tribunal)
in relation to different institutions adrrunlstered by the
administering body. :

If:

(a) an electronic use notice is-given by, or on behalf of, an
administering body to a collecting society; and
(b) during any period the administering body does not comply
with one or more of the requirements of the electronic use
system determined under this section in relation to the notice,
sections 135ZJ, 135ZK, 135ZL, 135ZMC, 135ZMD, 135ZP and
135ZS do not apply to any reproduction, copy or communication
of a work or other subject-matter made during that period by, or on

‘behalf of, the administering body, being a reproduction, copy or

¢ommunication to which the electronic use notice applies.
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(4) In this section:

prescribed period means the pertod of 12 months, or if another is
agreed between the relevant administering body and collecting
society for the purposes of subsection (2A), that other period.

135ZX Records notices and sampling notices: marking and
record-keeping requirements

(1) Where a records notice is given by, or on behalf of, an
administering body to a collecting society in respect of licensed
copies made in hardcopy form or analog form, the administering
body shall:

{a)} mark, or cause to be marked, in accordance with the
regulations, each such licensed copy made by it, or on its
behalf, while the notice is in force, or any container in which
such a copy is kept;

(b) make, or cause to be made, a record of the making of each

~such licensed copy that is carried out by if, or on its behalf,
while the notice is in force, being a record containing such
particulars as are prescribed;

(c) retain that record for the prescribed retention period after the

" making of the copy to which it relates; and

{d) send copies of alf such records to the collecting society in

accordance w1th the regulations.

(2) For the purposes of subsectlon (1), a record of the making of a
licensed copy:

(a) may be kcpt in wmmg or in any other manner prescribed;
and :

(b) if it is kept in writing, shail be in accordance with the
prescribed form.

(3) If a sampling notice is given by, or on behalf of, an administering
body to a collecting society in respect of licensed copies made in
hardcopy form or analog form, the administering body must mark,
or cause to be marked, in accordance with the regulations, each
such licensed copy made by it, or on its behalf, while the notice is
in force, or any container in which such a copy is kept.
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(4) Regulations made for the purposes of paragraph (1)(a) or (b) or
subsection (3} may prescribe different marks or particulars, and
impose different requirements, in relation to different kinds of
licensed copies or different kinds of works or eligible items.

135ZXA Electronic use notices: notice requirements etc.

If an electronic use notice is given by, or on behalf of, an
administering body to a coliecting society, in respect of licensed
copies made in electronic form or licensed communications, the
. administering body must: .
(a) give a notice, in accordance with the regulations, in relation
- to each such copy or communication made by it, or on its
behalf, while the eléctronic use notice is in force, containing:
(i) statements to the effect that the copy or communication
has been made under this Part and that any work or
other subject-matter contained in the copy or
communication might be subject to copyright protection
~ under this Act; and
(ii) such other information or particulars (if any) as are
_ prescribed; and o '

(b) in the case of each such communication made by it, or on its
behalf, while the electronic use notice is in force—take all
reasonable steps to ensure that the communication can only
be received or accessed by persons entitled to receive or
access it (for example, teachers or persons receiving
educational instruction or other assistance provided by the

. relevant institution); and

(c) comply with such other requirements (if any) as are
prescribed in relation to each such copy or communication
made by it, or on its behalf, while the electronic use notice is

. in force.

135ZY Inspection of records etc.

(1) Where a remuneration notice is or has been in force, the relevant
collecting society to which the notice was given may, in writing,
notify the administering body which gave the notice that the
society wishes, on a day specified in the notice, being an ordinary
working day of the institution specified in the notice not earlier
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than 7 days after the day on which the notice is given to do such of
the following things as are specified in the notice:

(a) assess the amount of licensed copying or licensed
communication carried out at the premises of the institution;

(b) inspect all the relevant records held at those premlses that
relate to the making of Ilcensed coples or Ilcensed
‘communications;

(c) inspect such ‘other records held at those premises as are
relevant to the assessment of the amount of equitable
remuneration payable by the administering body to the
society. ' '

(2) Where a 'c.olllecting society givés a,lnotice. a persdn authorised in
writing by the society may, during the ordinary working hours of

- - the relevant-institution on the day specified-in the-notice-(but not-- - - - -

before 10 a.m. or after 3 p.m.), carry out the assessment, or inspect
the records, to which the notice relates and, for that purpose, may
enter the premises of the institution.

(3) An administering body shall take all reasonable precautions, and
exercise reasonable diligence, to ensure that a person referred to in
subsection (2) who attends at the premises of an institution
administered by the body for the purpose of exercising the powers
conferred by that subsection is provided with all reasonable and
necessary facilities and assistance for the effective exercise of
those powers.

(4) An administering body that contravenes subsection (3} is guilty of
an offence punishable, on conviction, by a fine not exceeding
$500.

135727, Revocation of remuneration notice

A remuneration notice may be revoked at any time by the relevant
administering body by notice in writing given to therelevant
collecting society and the revocation takes effect at the end of

3 months after the date of the notice or on such later day as is
specified in the notice.
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135ZZA Request for payment of equitable remuneration

(1) Subject to this section, where a remuneration notice is or has been
in force, the relevant collecting society may, by notice in writing
given to the administering body which gave the notice, request the
body to pay to'the society, within a reasonable time after the date
of the notice, the amount of equitable remuneration specified in the

" notice, being an amount payable under section 1352V, 135ZW or
135ZWA, as the case may be, for licensed copies or licensed
communications made by, or on behalf of, the body while the
remuneration notice is or was in force.

(3) If an amount specified in a request is not paid in accordance with
' the request, it may be recovered from the relevant administering
. body by the relevant collecting society in the Federal Court of
Australia or in any other court of competént jurisdiction as a debt
due to the society. ‘

(4) Jurisdiction is conferred on the Federal Court of Australia with
respect to actions under subsection (3).
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Division 6—Collecting societies -
135228 Collecting societies

(1) Subject to this section, the Attorney-General may, by notice in the
Gazette, declare the body named in the notice to be the collecting
“society for all relevant copyright owners or for such classes of
relevant copyright owners as are specified in the notice.

(2) Where the Attorney-General declares a body to be the collecting
“society for a specified class of copyright owners and subsequently
declares another body to be the collecting society for that class of
copyright owners: .

(a) the first-mentioned collecting society ceases o be the
collecting society for that class of copyright owners on the
day on which the subsequent declaration is made; and

(b) any remuneration notice given to that collecting society
ceases to be in force to the extent to which it relates to
licensed copies of works or other subject-matter the
copyright owners of which are included in that class of
copyright owners.

(3) The Attorney-General shall not declare the body to be the
collecting society unless:

{a) itis a company limited by guarantee and incorporated under
a law in force in a State or Temitory relating to companies;

(b) all persons who are included in a class of relevant copyright

 owners to be specified in the declaration, or their agents, are
entitled to become its members;

{c) its rules prohibit the payment of dividends to its members;
and . :

(d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of
members of the collecting society who are relevant copyright
owners or their agents are protected adequately, including, in
particular, provisions about:
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(i) the collecﬁon of amounts of equitable remuneration
payable by administering bodies under section 135ZV,
135ZW or 135ZWA;

(ii} the payment of the administrative costs of the collecting
society out of amounts collected by it; '

{if1) the distribution of amounts collected by the collecting
society;

 (iv) the holding on trust by the collecting society of amounts
for relevant copyright owners who are not its members;
and

(v} access to records of the collectmg society by its
members.

(4) Where the Attomey-General has declared a body to be the
collecting society for a specified class of copyright owners, the
Attorney-General may refuse to declare another body to be the
collecting society for that class of copyright owners unless satisfied

. that to do so would be in the interests of those copyright owners,
having regard to the number of members of the first-mentioned
society, the scope of its activities and such other consrderatlons as
are relevant.

135ZZC Revocation of declaration

The Attorney-General may, by notice in the Gazetfe, revoke the
declaration of a body as a collecting somety if satisfied that the
- body: : :

(a) is not functioning adequately asa collectmg society;

(b} is not acting in accordance with its rules or in the best
interests of those of its members who are relevant copyright
owners, or their agents;

(c) has altered its rules so that they no longer comply with
-paragraphs 135ZZB(3)(c} and (d); or

(d) has refused or failed, without reasonable excuse, to comply
with section 1357ZD or 1357Z7E.
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135Z.Z2D Annual report and accounts

(1) A collecting society shall, as soon as practicable after the end of
each financial year, prepare a report of its operations during that
financial year and send a copy of the report tothe
Attorney-General.

. {2) The Attorney-General shall cause a copy of the report sent to the
Attomey-General under subsection (1) to be laid before each
House of the Parliament within 15 sitting days of that House after
the receipt of the report by the Attorney-General.

(3) A collecting society shall keep accounting records correctly
recording and explaining the transactions of the society {including
any Lransacnons as trustee) and the ﬁnanmal posmon of the
" sBciety. T o v

(4) The accounting records shall be kept in such a manner as will
enable true and fair accounts of the society to be prepared from
time to time and those accounts to be convemently and properly
audited. :

(5) A collecting society shall, as soon as practicable after the end of
cach financial year, cause its accounts to be audited by an auditor
who is not a member of the society, and shall send to the

: Attorney~GeneraI a copy of its accounts as so aud:ted

{6) A collectmg society shall give its members reasonable access to
copies of all reports and audited accounts prepared by it under this
section. '

(7) This section does not affect any obligati'ons of a collecting society
relating to the preparation and lodging of annual returns or
accounts under the law under which it is incorporated.

135ZZE Amendment of rules

A collecting society shall, w1th1n 2] days after it alters its rules,
send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and
the reasons why it was made.
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Division 7-—-—Miscellan_eous

135ZZF Rights of copyright owners

(1). Nothin g in this Part affects the rlght of the owner of the copyright

in a work: to grant a licence authorising the body administering an

~ educational institution to make, or cause to be made, a copy or
" communication of the whole or a part of the work without

infringement of that copyright. -

(2) Nothing in this Part affects the right of the owner of the copyright

in a work to grant a licence authorising the body administering an .
institution assisting persons with a print disability to do any of the
following without infringement of that copyright:

(a) make, or cause to be made, a sound recording of, or a Braille,
large-print, photographic or electro_nic version of, the whole
or a part of the work;

(b) communicate, or cause to be commumcated the whole or a
part of the work.

(3) Nothing in this Part affects the right of the owner of the copyright

in an eligible item to grant a licence authorising the body
administering an institution assisting persons with an intellectual
disability to make, or cause to be made, a copy or comamunication
of the whole or a part of the eligible item without infringement of
that copyright.

135ZZG Copyright not to vest in copier

Despite any other provision of this Act, copynght does not vest in
the maker of a copy or communication of the whole or part of a
work for a person with a print disability, or of a copy or
communication of the whole or part of an eligible item for a person
with an intellectual disability, merely because of the making of the
copy or communication, :
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Section 135ZZH

135Z.ZH Unauthorised use of copies

(1) Where a copy, record or version of a work, a sound recording or a
cinematograph film, being a copy, record or version referred to ina
prescribed provision of this Part: : :

(a) is sold or otherwise supplied for a financial profit;
(b} is used for a purpose other than the purpose spec1fied in the
prescribed provision; or
(¢} is given to an administering body when there is not in force a
remuneration notice given by that body to the relevant
collecting society; .
‘with the consent of the administering body by whom, or on whose
behalf, it is made or communicated, the prescribed provision does
* not apply, and is taken never to have applied, to the making or
communication of the copy, record or version. -

(2) For the purposes of this section, subsection 135ZG(1), subsection
13523 1), section 135ZK and subsections 135ZL(1), 135ZMB(1),
o 135ZMC(D), 13SZMD(1) 13SZP(I) and (2).and 1357Z5(1) are
: prescnbed pr0v1810ns
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Part VC—Retransmission of free-to-air broadcasts

Division 1—Preliminary

1357271 Definitions .

In this Part: -

" collecting soc:ety means a body that is, for the time bemg’ declared

to be a collecting society under section-135ZZT.

. delayed retransmission, inrelation to a free-to-air broadcast,
. means a retransmission of the broadcast in an area that has, wholly

or partly, different local time to the area of the original
- transmission and that is delayed until no later than the equlvalent

g . local time.

free-to-air broadcast means a broadcast delivered by a national
broadcasting service, commercial broadcasting service or
community broadcasting service within the meaning of the
Broadcasting Services Act 1992,

notice holder means the person who is, for the time being,
appointed to be the notice holder under section 135ZZX.

relevant collecting society, in relation to a remuneration notice,
means a collecting society for owners of copyright in the same
kind of work or other subject-matter as that to which the
remuneration notice relates.

relevant copyright owner means the owner of the copyright in a
work, a sound recording or a cinematograph film, but does not
include a new owner of the copyright in a sound recording of a live
performance within the meaning of Subdivision B of Division 5 of
Part IV. '

remuneration notice means a notice referred to in section 135Z71..

retransmitter means a person who makes a retransmission of a
free-to-air broadcast.
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“rules, in relation to a collecting society, means the provisions of
.. the memorandum and articles of association of the society:

13522 Operation of collecting society rules

This Part applies to a collecting society despite anything in the
rules of the society, but nothing in this Part affects those rules so
far as they can operate together with this Part.

135ZZJA Application of Part

This Part does not apply in relation to a retransmission of a

free-to-air broadcast if the retransmission takes place over the
Internet. - _ o
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Division 2—Retransmission of free-to-air broadcasts
135ZZK Retransmission of free-to-air broadcasts

(1) The cépyright in a work, sound recording or cinematograph film
included in a free-to-air broadcast is not mfrlngcd by the
retransmission of the broadcast if:"

(a) aremuneration notice given by, or on behalf of, the
retransmitter to the relevant collecting society is in force; and

(b) the free to-air broadcast was made by a broadcaster specified
in the remuneration notice; and ' :

(©) thc rctransrmtter comphes with sectlon IBSZZN

(2) The copyright in a work, sound recording or cmematograph film
included in a free-to-air broadcast is not infringed by the making of
a copy of the broadcast for the sole purpose of enabling a delayed
retransmission of the broadcast to be made.

(3) Subsection (2) does not apply if the retransmission of the broadcast
would infringe the copyright in the broadcast.

(4) If a copy of a broadcast made for the purpose referred to in
“subsection (2) is not destroyed within 7 days after it is made,
subsection (2) does not apply, and is taken never to have apphed
in relation to the making of the copy.

(5) In this section, a reference to the making of a copy of a free-to-air
broadcast is a reference to making a cinematograph film or sound
recording of the broadcast, or a copy of such a film or sound
recording.

135ZZ1. Remuneration notices

(1) A retransmitter may, by notice in writing given to the relevant
collecting society by, or on behalf of, the retransmitter, undertake
" to pay equitable remuneration to the society for retransmissions of
free-to-air broadcasts by specified broadcasters, being
retransmissions made by, or on behalf of, the retransmitter while
the notice is in force.
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Section 1352ZM

: (2) A remuneration notice must specify that the amount of equitable
* remuneration is to be asséssed on the basis of the records to be kept
by the retransmitter under section 135ZZN. -

(3) A remuneration notice comes into force on the déy on which it is
given to the collecting society, or on such earlier day as is specified
in the notice, and remains in force until it is revoked.

1352ZZM  Amount of equitab.le remuneration

(1) If a retransmitter gives a remuneration notice to a collecting
-society, the amount-of equitable remuneration payable to the
collecting society for each retransmission made by, or on behalf of,
the retransmitter while the notice is in force is the amount
_determined by agreement between the retransmitter and the
collecting society or, failing such agreement, by the Copyn ght
Tnbunal on application made by either of them.

(2) I a determination has been made by the Copyright Tribunal under
subsection (1), either the retransmitter or the collecting society
may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that

- subsection for a new determination payable to the collecting
society by the retransmitter for retransmissions made by, or on
_behalf of, the retransrmtter

(3) For the purposes of subsection (I) dlfferent amounts may be
‘détérmined (whether by agreement or by the Copyright Tribunal)
in relation to different classes of works, sound recordings or
cinematograph films included in retransmissions.

135ZZN Record system

_(i}" If a remuneration notice is giventoa collecting society by, or on -
behalf of, a retransmitter, the retransmitter must establish and
maintain a record system.

(2) The record system must provide for a record to be kept of the title
of each program included in each retransmission made by, or on
behalf of, the retransmitter of each broadcast made by each
broadcaster specified in the remuneration notice.

-
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Section 1357Z7P

(3) Subject to subsection (2), the.record-systemimust be determined by

agreement between the retransmitter and the collecting society or,
failing such agreement, by the Copynght Tribunal on application
made by e1ther of them,

135Z.7ZP lnsp_ection of records ete.

(1) If a remuneration notice is or has been in force, the collecting

society to which it was given may, in writing, notify the relevant
retransmitter that the society wishes, on a day specified in the
notice, being an ordinary working day of the retransmitter specified
in the notice, not earlier than 7 days after the day on which the
notice is given, to do such of the followmg things.as are specified
in the notice:

(a) assess the number of retransrmssnons camed out at the
premises of the retransmitter; ‘

(b) inspect all the relevant records held at those premises that

~relate to the making of retransmissions in rcli_ance ofl
section 135Z7ZK; . : .

(c) inspect such other records held at those premlses as are
relevant to the assessment of the amount of equitable
remuneration payable by the retransmitter to the society.

(2) Subjectto section 135Z27Q), if a collecting society gives a notice, a

person authorised in writing by the society may, during the
ordinary working hours of the retransmitter on the day specified in
the notice (but not before 10 am or after 3 pm), carry out the

- assessment, or inspect the records, to which the notice relates and,
for that purpose, may enter the premises of the retransmitter.

(3) A retransmitter must take all reasonable precautrons and exercme

reasonable diligence, to ensure that a person referred to in
subsection (2) who attends the premises of* the retransmitter for the
purpose of exercising the powers conferred by that subsection is

- provided with all reasonable and necessary faclhtles and assistance
for the effective exercise of those powers.
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Section 135Z7Q

(4) A retransmitter who contravenes subsection (3) is guilty of an
. offence punishable, on conviction, by a fine not exceeding
10 penalty units.

Note: A corporation may be fined up fo' 5 fimes the amount of the maximuri’ -
: fine. See subsection 4B(3) of the Crimes Act | 914

iSSZZQ Identity cards

(1) The chief executive officer (however descnbed) of a collecting
society must issue an identity card in the prescribed form to each
person authorised by the society for the purposes of subsection
1352ZP(2). The identity card must contain a recent photograph of

- the authorised person. :

(2) If an authorised person who attends or enters premises for the
* purpose of exercising powers conferred by subsection 135ZZP(2)
fails to produce his or her identity card when asked to do so by a
person apparently in charge of the premises, the authorised person
must not enter or remain on the premises or exercise any other
powers under subsection 135ZZP(2) at the premises.

(3) A person is guilty of an offence punishable on conviction by a ﬁne
not exceeding 1 penalty unit if:

(a) the person has been issued with an 1dent1ty card; and
(b) the person stops being an authorised person; and
(c) the person does not, immediately after he or she stops being

an authorised person, return the ldenuty card to the relevant
collecting society.

(4) An authorised person must carry his or her identity card at all times
~ when exercising powers under subsection 135ZZP(2).

135ZZR Revocation of remuneration notice

A rernuneration notice may be revoked at any time by the relevant

retransmitter by notice in writing given to.the collecting society to

which the remuneration notice was given, and the revocation takes
effect at the end of 3 months after the date of the notice, or on such
later day as is specified in it. '
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135ZZS Request for payment of equitable remuneratmn :

(1)

2

SubJect to this section, where a remuneratlon notlce is or has been
in force, the collecting society to which the notice was given may,
by notice in writing given to the relevant retransmitier, request the
retransmitter to pay to the society, within a reasonable time after
the date of the notice, the amount of equitable remuncration - -
specified in the notice, being an amount payable under

section 135ZZM for retransmissions made by, or on behaif of, the
retransmitter while the remuneration notice is or was. in force.

If an amount specified in a request under subsection (1) is not paid
in accordance with the request, it may be recovered from the
retransmitter by the collecting society in the Federal Court of
Australia or any other court of competent jurisdiction as a debt due
to the society.
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Section 1352ZT

Division 3—Collecting societies
135ZZT Collecting societies

(1) Subject to this section, the Attorney-General may, by notice in the
Gazette, declare the body named in the notice to be the collecting
society for all relevant copyright owners, or for such classes of

- relevant copyright owners as are specified in the notice.

'(2) ‘Where the Attorney-General déclares a body to be the collecting
society for a specified class of copyright owners and subsequently
declares another body to be the colleclmg socnety for that class of
copynght OWners:

()" the firsi-mentioned collecting society-ceases to be the —— - -
. collecting society for that class of copyright owners on the
day on which the subsequent declaration is made; and
(b) any remuneration notice given to that collecting society
ceases to be in force to the extent to which it relates to
relevant copyright owners included in that class of copyri ght
owners.

(3) The Attorney-General must not declare a body to be a collecting
society unless:

(a) itis a:company limited by guarantee and incorporated under
alaw in forceina State or Territory relating to companies;

- and
(b) all persons who are included in a class of relevant copyright
. owners to be specified in the declaration, or their agents, are
entitled to become its members; and -

() ‘its rules pI'Ohlblt the payment of d1v1dends to its members;
and -

{d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of
members of the collecting society who are relevant copyright

 owners, or their agents, are protected adequate]y, including,
" in particular, provisions about:
(i) the collection of amounts of equitable remuneration
payable under section 135ZZM; and
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(ii) the payment of the administrative costs of the collecting
society out of amounts collected by it; and

(iii) the distribution of amounts collected by the collecting
society; and .
(iv) .the holding on trust by the collecting society of amounts
- for relevant copyright owners who are not its members;
and

(v) accessto records of the co]lectmg socwty by its
members.

(4) If the Attorney-General has declared a body to be the collectmg
society for a specified class of copynght owners, the -
Attorney-General may refuse to declare another body to be the
collecting society for that class of copyright owners unless satisfied

~ that to do so would be in the interests of those copyright owners,
having re'gard to the number of members of the first-mentioned
society, the scope of its activities and such other conmderaﬂons as
are reIevant :

135ZZU 'Revocatio'n_..‘of declaration

The Attorney-General may, by notice in the Gazette, revoke the

declaration of a body as a collecting society if satisfied that the

body: :

(a) is not functioning adequately as a collectmg somety, or

(b) is not acting in accordance with its rules or in the best
interests of those of its members who are relevant copyright
owners, or their agents; or

(c) has altered its rules so that they no Ionger comply with
paragraphs 135ZZT(3)(c) and (d); or

* (d) has refused or failed, without reasonable excuse, to comply
with section 135ZZV or 135ZZW.

135ZZV Annual report and abcounfs

(1) A collecting society must, as soon as practicable after the end of
each financial year, prepare a report of its operations during that’
financial year and send a copy of the report to the
Attomey-General.
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(2) The Attorney-General must cause a copy of the report sent to the
Attorney-General under subsection (1) to be laid before each:
House of the Parliament within 15 sitting days of that House after
the receipt of the report by the Attorney-General.

{3) A collecting society must keep accounting records correctly
- recording and explaining the transactions of the society (including
any transactions as trustee) and the financial position of the
society.

" (4) The accounting records must be kept in such a manner as will
enable true and fair accounts of the society to be prepared from
time to time and those accounts to be conveniently and properly
audited. :

(5) A collecting society must, as soon as practicable after the end of
each financial year, cause its accounts to be audited by an auditor
. who is not a member of the society; and must send to the
Attorney-General a copy of its accounts as so audited.

(6) A collecting society must give its members reasonable access to
copies of all reports and audited accounts prepared by it under this
section.

(7) This section does not affect any obligations of a collecting society
relating to the preparation and lodging of annual returns or
accounts under the law under which it is mcorporated

135ZZW Amendment of rules :

A collecting society must, within 21 days after it alters its rules,
send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and
the reasons why it was made. '
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Section 135ZZX

Division 4—Interim retransmissions

135ZZX Appointment of nétice_ holder

The Attorney-General may, by notice in the Gazette, appoint a

‘person to be the notice holder for the purposes of this Division.

135ZZY Retransmitting before declaration of collecting society

The copyright in any work, sound recording or cinematograph film
included in a retransmission of a free- to-air broadcast 18 not
infringed by the making of the retransmission if:

(a) at the time the retransmission is made, a collecting-society
. has not been declared; and

- (b) anotice given by the retransmitter by whom or on whose

behalf, the retransmission was made to the notice holder
under subsection 135ZZ7Z(1) is in force; and

(c) the retransmitter complies with section 135ZZN.

135ZZZ Notices by retransmitters

W

(2)

3)

“)

A refransmitter may at any time before the declaration of the first
collecting society, by notice in writing given to the notice holder
by, or on behalf of, the retransmitter, undertake to pay equitable
remuneration to a collecting society, when it is declared, for
retransmissions made by, or on behalf of, the retransmitter while
the notice is in force.

A notice must specify that the amount of equitable remuneration is
to be assessed on the basis of the records to be kept by the
retransmitter under section 135ZZN. :

A notice comes into force on the day on which it is given to the
notice holder, or on such later day as is specified in the notice, and
remains in force until it is revoked.

A notice may be revoked at any time by the retransmitter by notice
in writing given to the notice holder, and the revocation takes
effect on the date of the notice of revocation or on such later date
as is specified in it.
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13527Z7A Record keeping requirements

If a retransmitter gwes a notice to the notice holder under
section 135ZZZ, sections 135ZZM and 135ZZN apply as if:

(a) references to a collecting society were references to the
notice holder; and

{(b) references to a remuneration notice were references to a
notice under section 135277,

135ZZZB Effect of declaration of collecting society -

(1) If:
(a) as a result of the declaration of one or more collecting _
' socnenes there is a society for all relevant copyright owners;
A o —and - L _

(b) a notice under section l3SZZZ was in force 1mmed1ately
before the day on which the declaration came into force;
_then, on and after that day, the notice ceases to have effect as such
a notice, but is taken, for the purposes of this Part, to be a
remuneration notice that: '

(c) was given by the relevant retransmitter to the collecting
society, or to each of the collecting societies, as the case may
be; and _

(d) came into force on the same day as the notice came into
force.

@) If:

(a) one or more collecting societies are declared for one or more,
but not for all, classes of relevant copyright owners; and

(b) a notice was in force immediately before the day on which
the declaration came into force;

then, on and after that day:

(c) the notice ceases to have effect as such a notice in relation to
 the relevant copyright owners in the class or classes of
copyright owners for whom a collecting society is declared,
but is taken, for the purposes of this Part, to be a
remuneration notice that:
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(1) was given by the relevant retransmitter to the collecting
society or to each of the collecting societies, as the case ;
may be; and '

(ii) came into force on the same day as the nonce came mto .

- force; and '

(d) the notice continues.to have effect as such a notice in relation
to all other relevant copyright owners.

(3) When a notice 1s, under this section, taken to be a2 remuneration
notice, the relevant rétransmitter must cause copies of all records -
made under section 135ZZN on or after the day on which the
notice is taken to have come into force to be sent to the relevant
collecting society within 21 days after the declaration of the
collecting society.
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Division 5—Miscellaneous

1352ZZC

13522ZD

Relevant copyr'igh't owner may anthorise retransmitting

Nothing in this Part affects the right of the owner of the copyright
in a work, sound recording or cinematograph film included in a
free-to-air broadcast to grant a licence authorising a retransmitter
to make, or cause to be made, a retransmission of the free-to-air
broadcast without infringing that copyright. '

Copyright not to vest under this Part

Despite any other provision of this Act, the retransmission of a

“free-to-air broadcast by, or on behalf of -a retransmitter-that is-not

an infringement of copyright under this Part, does not vest
copyright in any work or other subject-matter in any person.

lSSZZZE Licence to retransmxt does not authorise copynght

infringements

The owner of the copyright in a free-to-air broadcast is not taken,
for the purpose of this Act, to have authorised the infringement of
copyright in any work, sound recording or cinematograph film
included in the broadcast merely because the owner hcences the
retransmission of the bmadcast -
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Part VI—The Copyright Tribunal

Division 1—Preliminary

136 -I_nterpretatio_n.

. (1) In this Part, unless the contrary intention appears: |

Deputy President means a Deputy President of the Tribunal.

" Judge means:

(a)
(b}

a Judge of a federal court or of the Supreme Court of a State
or Territory; or - :

a person who has the same de51gnanon and status as 2 Judge
ofa federal court.

kcence means a heence granted by or on behalf of the owner or
prospective owner of the copyright in a literary, dramatic or
mussical work, or of the copyright in a sound recording, being:

(@)

(b)

in the case of a literary, dramatic or musical work—a licence
to perform the work or an adaptation of the work in public, to
broadcast the work or an adaptation of the work, to make a
sound recording or cinematograph film of the work or an
adaptation of the work for the purposes of broadcasting the
work or adaptation, or to electronically transmit the work or
an adaptation of the work (other than in a broadcast) for a fee
payable to the person who made the transmissiomn; or

in the case of a sound recording—a licence to cause the
recording 1o be heard in public, to make a copy of the sound
recording for the purposes of broadcasting the recording, or
to broadcast the recording in a broadcast transmitted for a fee
payable to the person who made the broadcast.

licence scheme means a scheme (including anything in the nature
of a scheme, whether called a scheme or tariff or called by any
other name) formulated by a licensor or licensors and setting out
the classes of cases in which the licensor or each of the licensors is
willing, or the persons on whose behalf the licensor or each of the

~ licensors acts are willing, to grant licences and the charges (if any)
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subject to payment of which, and the conditions subject to which,
licences would be granted in those classes of cases.

licensor means: . -
(a) in relation to licences in respect of a literary, dramatic or

(b)

_to the negotiation or granting of such licences.

musical work—the owner or prospective owner of the
copyright in the work or any body of persons (whether
corporate or unincorporate) acting as agent for the owner or
prospective owner in relation to the negotiation or granting of
such licences; and

in relation to licences in respect of a sound recording—the -
owner or prospective owner of the copyright in the recording
or any body of persons (whether corporate or unincorporate)
acting as agent for the owner or prospective owner in relation

member means a member of the Tribunal, and includes the
President and a Deputy President. :

order includes an interim order.

organization means an organization or association of persons
whether corporate or unincorporate.

the President means the President of the Tribunal.

(2} In this Part:

(a)

(b)

(c)

a reference to conditions is a reference to any conditions
other than conditions relating to the payment of a charge;

a reference to giving an opportunity to a person or
organization of presenting a case is a reference to giving the
person or organization an opportunity, at the option of the
person or organization, of submitting representations in
writing, or of being heard, or of submitting representations in
writing and being heard;

a reference to a persor who requires a licence of a particular
kind includes a reference to a person who holds a licence of
that kind if the person will, at the expiration of the period for
which the licence was granted, require a renewal of that
licence or a grant of a further licence of the same kind; and
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(d) areference to proceedings for infringement of copyright
includes a reference to-proceedings brought in respect of an
alleged contravention of subsection 132(5) or (3AA).

. {3) For the purposes of this Part, a person shall not be taken not to
require a licence to cause a sound recording to be heard in public
by reason only of the operation of section 108.

137 Cases to which licence schemes apply

(1) For the purposes of this Part, a case shall, subject to the next
succeeding subsection, be deemed to be a case to which a licence
scheme applies if, in accordance with a licence scheme for the time

. being in operation, a licence would be granted in that case.

(2) For the purposes of this Part, where, in accordance with a licence
scheme: . :

(a) the licences that would be granted would be subject to
conditions by virtue of which particular matters would be
excepted from the licences; and

(b} a case relates to one or more matters falling within such an
exception; '

that case shall be deemed not to be a case to which the scheme
applies. :
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Division 2—Constitution of the Tribunal

138 Constiiution of Triblinal_

The Copyright Tribunal established by the section for which this
section was substituted by section 138 of the Statute Law
Miscellaneous Amendments) Act (No. 1) 1982 continues in
existence but shall consist of a President, and such number of
Deputy Presidents and other members as are appointed in

© accordance with this Division.

139 Appointment of members of Tribunal

A member of the Tribunal shall be appointed by the -~ -~ ——--
Governor-General.

140 Qualifications of members

(1) A person shall not be appointed as the President unless he or she is
a Judge of the Federal Court of Australia.

(1A) A person is not to be appointed as a Deputy President unless he or
she is, or has been, a Judge of a federal court or of the Supreme
Court of a State or Territory.

(2) A person shall not be appointed as a member (other than the
President or a Deputy President) unless:
(a) he or she is or has been a Judge; :

(b) he or she is enrolled as a legal practitioner of the High Court,
of another federal court or of the Supreme Court of a State or
Territory and has been so enrolled for not less than 5 years;

(c) he or she has had experience, for not less than 5 years, at a
high level in industry, commerce, business, public
administration, education or the practice of a profession;

(d) he or she has obtained a degree of a university, or an
educational qualification of a similar standing, after studies
in the field of law, economics or public administration; or

(e) he or she has, in the opinion of the Governor-General, special
knowledge or skill relevant to the duties of a member.
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141 Tenure of office

(1) Subject to this section, a member holds office for such period, not
exceeding 7 years, as is specified in the instrument of his or her
appointment, but is eligible for re-appointment.

{2} Where a member who is a Judge ceases tobe g Judge,-he or she
‘ceases to hold office as a member, but he or she is eligible for
appointment as a member (other than the President).

(3) The Governor-General may terminate the appointment of a
member {(other than a member who is a Judge) for physical or
mental incapacity.

(4) The Governor-General shall terminate the appointment of a
~ member (other than 2 member who is a Judge) if:

" 7 (a) the member is guihy of nﬁsbchaviour;'or

¥ (b) the member becomes bankrupt, applies t_b iake the benefit of

any law for the relief of bankrupt or insolvent debtors, -
compounds with his or her creditors or makes an assignment
of his or her remuneration for their benefit.

141A Seniority of Deputy Presidents _

{1} The Deputy Presidents have seniority as Deputy Presidents
according to the dates of their first appointment to the Tribunal, or,
if 2 or more Deputy Presidents were appointed on the same day,
according to the precedence assigned to them in their instruments
of appeintment. ' '

(2) At any time when only one person is holding office as a Deputy
President, any reference in this Part to ‘the senior Deputy
President’ is to be taken to be a reference to the-Deputy President.
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142 Acting President

The Governor-General may appoint the senior Deputy President
available to act in the office of President:
(a) during a vacancy in that office; or
(b) during any period when the person holding that office is
absent from duty or from Australia or is, for any other
' re‘a‘s‘on unable to perform the functions of that office.

143 Remunerat:on and allowances

(1) Subject to this section, a rember shall be paid such remuneration
as is determined by the Remuneration Tribunal but, if no
determination of that remuneration by the Tribunal is in operation,
the member shall be paid such remuneration as is prescribed.

(2) A member shall 'bc paid such allowances as are prescribéd

(3) Subsecttons (1) and (2) have effect subject to the Remuneration
Tribunal Acr 1 973 ’ :

(4) A member' who is a Judge is not, while he or she receives salary or
annual allowance as a Judge, entitled to remuneration under this
Act. S S

144 Oath or affirmation of office

(1) A member shall, before proceeding to discharge the duties of his or
her office, take an oath or make an affirmation in accordance with
the form of oath or affirrhation in the Schedulc to this Act.

(2) An oath or afﬁnnanon shall be taken or made before a justice or
Judge of a federal court or of the Supreme Court of a State.

144A Disclosure of interests by members

(1) Where a member is, or is to be, the Tribunal, or a member of the
Tribunal, as constituted for the purposes of a proceeding and the
member has or acquires any interest, pecuniary or otherwise, that
could conflict with the proper performance of his or her functions
in relation to that proceeding:
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(a) he or she shall disclose the interest to the parties to the
- proceeding; and

(b except with the consent of all the parties to the proceedm [
he or she shall not take part in the proceedlng

- (2) Where the Premdent becomes aware that a member js, or is to be,
the Tribunal, or a member of the Tribunal, as constituted for the
“- purposes of a proceeding and that the member has, in relation to
that proceedmg, such an interest as is mentloned under '
subsection (1): ) -
(a) if the PreSIdent consnders that the member should not take
. part, or should not continue to take part, in the
- proceeding—he or she shall give a dlrectlon to the member
. accordingly; or Co :
“’(b) in any other case—he or she shall cause the interest of the
member to be disclosed to the parties to the proceeding.

(3) In this section:

(a) a reference to a proceedmg shall be read as ‘a reference to a
proceeding by way of an inquiry by, or.an application or
reference to, the Tribunal under this Act; and

(b} areference to a party to a proceeding, being an inquiry
conducted by the Tribunal in pursuance of section 148, shall
- be'read as a reference to a person or organization recogmzed
by the Tribunal as a party to the inquiry. .

144B Removal from office for failure to disclose interest

Where the Governor-General is satisfied that a member (other than
a member who is a Judge) has failed, without reasonable excuse, to

- make a disclosure that he or she is, under subsection 144A(1),
required to make, the Governor-General shall remove that member
from office. ' '

145 Resighaﬁon_

A member may' resign the office of member by giving a signed
notice of resignation to the Governor-General.
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146 Sittings of the Tribunal

(1) Sittings of the. Tnbunal shall be held at such places and times as
the President- determmes

(2) Subject to the next succeeding subsection, the Tribunal shall be
constituted by a sihg’le member.

(3) If aparty to an appllcanon or reference requests that the Tribunal
be constituted by more than one member for the purposes of the
application or reference, the Tribunal must, for the purposes of the
application or reference, be constituted by not less than 2 members.

. of whom one must be the Presrdent ora Deputy President.

(3A) Nothmg in subsectron 3 prevents a single member from
.exercising the powers of the Tribunal in relation to matters of _
procedure.

(4) At a proceeding before the Tribunal constituted by more than one
member: '

- (a) if the President is one of the members constituting the
Tribunal—he or she shall preside; and
(b) in any other case-—the senior Deputy President whao is
- present is to preside. : :

(5) Where the Tribunal constituted by more than one member is
divided in opinion on a question, the question shall be decided
according to the decision of the majority, if there is a majority, but
if the Tribunal as so constituted is equally divided in opinion, the
guestion shall be decided according to the opinion of the President
or, if he or she is not one of the members constituting the Tribunal,
according to the oplmon of the senior Deputy President who is
present.

(6) The Tribunal constituted by a member or members may sit and
exercise the powers of the Tribunal notwithstanding that the
Tribunal constituted by another member or other members is at the
same time sitting and exercising those powers.

0 The exercise of the powers of the Tribunal is not affected by a
vacancy or vacancies in the membership of the Tribunal.
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(8) Where the hearing of any proceeding has been cormpenéed'bcforé
the Tribunal constituted by 2 or more members and one or more of
those members has ceased tobe a member or has ceased to be
available for the purposes of the proceeding, the remaining
member or members may continue the hearing of the proceeding if
the remaining member, or one of the rcmammg members, is the
President or a Dcputy Pre51dent

147 President to arrange business of Tribunal
The President may give directions as to the arrangément of the
- business-of the Tribunal and, subject to subsection 146(2) or (3), as
" to the constitution of the Tribunal for the purposes of pam::ular
proceedmgs
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Division 3—Applications and references to the Tribunal
148 Interpretation
In this Division:

copyright material, government and government copy have the
same meanings as in Division 2 of Part VII.

149 Applications to Tribunal for determination of remuneration
payable for making recording or film of a work
(1) This section applies wherc an application is made to the Trlbunal
in pursuance of subsection 47(3) or 70(3) for the determination of
an equitable remuneration to be paid to the owner of the copyright
in a work for the making of a sound recording or cinematograph
film of the work or of an adaptation of the work.

(2) The parties to an application in relation to which this section
applies are: _
(a) the owner of the copyright in the work; and
(b} the maker of the recording or film.

{3) Where an application in relation to which this section applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the '
copyright for the making of the recording or film.

149A Appllcatmns to Tnbunal under section 47A

(I) This section apphcs to any application made to the Tribunal under
subsection 47 A(8) for the determining of an amount payable by a
. person or body by way of equitable remuneration to an owner of
copyright.

(2) The parties to an application to which this section applies are the
person or body, and the owner of the copyright, referred to in
stthsection (1). :
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(3) Where an application to which this section applies is made to the
- Tribunal, the Tribunal shall consider the application and, after
giving the parties to the application opportunities of presenting
their cases, shall make an order determining the amount that it
considers to be payable by the person or body by way of equitable
remuneration to the owner of the copyright..

150 Applications to Tribunal for determination of remuneration
payable to owner of copyright in recording for making of
a copy of the sound recordmg

) ThlS section applles where an application is made to the Tribunal
in pursuance of subsection 107(3) for the determunation of an
equitable remurneration to be paid to the owner of the copyright in a
sound recording for the making of a copy of the sound recording.

(2) The parties to an application in relation to whlch thlS section
applies are:

{a) the owner of the copyri ght in the sound recording; and
(b) the maker of the copy of the sound recording.

(3} Where an application in relation to which this section applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the
copyright for the making of the copy of the sound recording.

151 Applications to Tribun.al for determination of remuneration
payable to owner of copyright in recording in respect of
public playing of the recording

(1) This section applies where an application is made to the Tribunal
in pursuance of subsection 108(1) for the determination of an
equitable remuneration to be paid to the owner of the copyright in a
sound recording for the causing of the recording to be heard in
public.

(2) The parties to an application in relatlon to which this section
applies are:

(a) the owner of the copyrlghl in the recordlng, and
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{b) the person who caused the recording to be heard in public.

(3) Where an application in relation.to which this section applies is

. .made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the
copyright for the causing of the recording to be heard in public.

152 Applications to Tribunal for determination of amounts payable
for broadcasting published sound recordings

(1) In this section, unless the contrary intention appears:
Australia does not include the external Territories.

 broadcaster means: _
(a) the Australian Broadcasting Corporation; or
{aa) the Special Broadcasting Service Corporation; or
{b) the holder of a licence ailocated by the Australian

Broadcasting Authority under the Broadcasting Services
Act 1992; or

{c) a person making a broadcast under the authority of a class
licence determined by the Australian Broadcasting Authority
under the Broadcasting Services Act 1992.

broadcasting does not include broadcasting by a transmission for a
fee payable to the person who made the broadcast.

(1A) For the purposes of the appiication of this section in relation to a
period before the commencement of this subsection, this section
has effect as if any act or thing done during that period by the
Australian Broadcasting Commission had been done by the
Australian Broadcasting Corporation and any earnings of the
Australian Broadcasting Comunission during that period were
earnings of the Australian Broadcasting Corporation.

(1B} Inits application in relation to a period before the commencement
of this subsection, this section has effect as if any act or thing done
during that period by the Special Broadcasting Service had been
done by the Special Broadcasting Service Corporation and any
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earnings of the Special Broadcasting Service during that pertod
were earnings of the Special Broadcasting Service Corporation.

(2) Subject to this section, an application may be made to the Tribunal
for an order determining, or making provision for determining, the
amount payable by a broadcaster to the owners of copyrights in
published sound recordings in respect of the broadcasting, during a
period specified in the application, of those recordings by that
broadcaster. '

(3) An application undcr the last preceding subsection may be made by
the broadecaster or by the owner of a copyright in a published sound
recording. )

(4) The parties to an application under subsection (2) are:
(a) the person making the application; and
(b) such organizations or persons as apply to the Tribunal to be
- made parties to the application and, in accordance with the
next succeeding subsection, are made parties to the
application.

(5) Where an organization {whether claiming to be representative of
broadcasters or of the owners of copyrights in published sound
recordings or not) or a person {whether a broadcaster or the owner
of a copyright in a published sound recording or not) applies to the
Tribunal to be made a’party to an application under this section,

~and the Tribunal is satisfied that the organization or person has a
substantial interest in the matter that is the subject of the
application, the Tribunal may, if it thinks fit, make that
organization or person a party to the application.

(6) The Tr‘_ibunal shall consider an application under subsection )
and,.after giving the parties to the application an opportunity of
presenting their cases, shall make an order:

{(a} determining, or making provision for determining, the
amount payable by the broadcaster to the owners of
copyrights in published sound recordings in respect of the
broadcasting, during the period to which the order applies, by
the broadcaster of those recordings:;
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(b) specifying as the persons among whom that amount is to be
divided such of the persons who were, or were represented
by, parties to the application as the Tribunal is satisfied are
the owners of copyrights in published sound recordings; and

(c) specifying as the respective shares in that amount of the
persons among whom that amount is to be divided and as the
times at which those shares are to be paid such shares and
times as those persons agree or, in default of agreement, as

" the Trlbunal thinks eqmtable

(7) In so making an order in relation to.a broadcaster the Tribunal
shall take into account all relevant matters, including the extent to
which the broadcaster uses, for the purposes of broadeasting,
records embodying sound recordings (other than recordings in
relation to which section 105 applies) in which copyrights subsist,.
being copyrights owned by persons who dre, or are represented by,
parties to the appllcatlon

{8 The Tribunal must not make an order that would require a
broadcaster who is: :
{a} the holderof a- hcence allocated by the Australian
Broadcasting Authority under the Broadcasting Services
Act 1992 that authorises the holder to broadcast radio
programs; or
(b) a person authorised by a class i;cence detemnned by that
Authority under that Act to broadcast radio programs;
to pay, in respect of the broadcasting of published sound
recordings during the period covered by the order, an amount
exceeding 1% of the amount determined by the Tribunal to be the
- gross earnings of the broadcaster during the period equal to the .
pertod covered by the order that ended on the last 30 June that
-occurred before the period covered by the order.

(9) If a broadcaster that is:
(a) the holder of a licence allocated by the Austrahan
Broadcasting Authority under the Broadcasting Services
Act 1992 that authorises the holder to broadcast radio
programs; or ' _
(b) a person authorised by a class licence determined by that
Authority under that Act to broadcast radio programs;

Copyright Act 1968 - . 295



Part VI The Copyright Tribunal
Division 3 Applications and references to the Tribunal

Section 152

has, with the permission of that Authority, adopted an accounting
period ending on a day other than 30 June, the reference in
subsection (8) to 30 June is, in relation to that broadcaster, a
reference to that other day. :

(13) Subsection (8) does not apply to an order in relation to a
~ broadcaster unless:

(a) the broadcaster establishes to the satisfaction of the Tribunal
the amount of the gross earnings of the broadeaster during.
the period in respect of which those earnings are to be
determined; and

| ~(b) the broadcaster carried on the tranSlTLlSSlOl'l of programmes by
way of sound broadcasting throughout the whole of that
pcnod _

{an thre an application is made to the Tribunal under subsection (2)
in relation to the Australian Broadcasting Corporatlon the
Tribunal:

(a) shall make separate orders in respect of sound broadcasts by
the Corporation of published sound recordings and in respect
of television broadcasts by the COI‘pOl'atIOI'I of such
recordings; and

(b) shall not make an order that would requlre the Corporation to
pay, in respect of sound broadcasts of published sound
recordings during the period in relation to which the order
applies, an amount exceeding the sum of:

(i) in respect of each complete year included in that penod
the amount ascertained by multiplying one-half of
One cent by the number equal to the number of persons
comprised in the estimated population of Australia as
last set-out in statistics published by the Commonwealth
Statistician before the making of the order; and

(ii) in respect of each part of a year included in that
period—the amount that bears to the amount ascertained
in accordance with the last preceding subparagraph in
relation to a complete year the same proportion as that
part of a year bears to a complete year.

(12} A person who is not specified in an order in force under
subsection (6) as one of the persons among whom the amount
specified in, or determined in accordance with, the order is to be
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divided may, before the expiration of the period to which the order
‘applies, apply to-the Tribunal for an amendment of the order so as
to specify him or her as one of those persons.

(13) The parties to an application under the last preceding subsection
for an amendment of an order are:

(a) the person making the application;

(b) the broadcaster in relation to whom the order applies;

(¢) the persons specified in the order as the persons among
whom the amount specified in, or determined in accordance
-with, the order is to be divided; and.

(d) such organizations or persons as apply to the Tribunal to be
made parties to the application and, in accordance with
subsection (5), are made parties to the application.

(14) The Tribunal shall consider an application under subsection {12)
~ for an amendment of an order in force under subsection (6) (in this
subsection referred to as the principal order) and, after giving the
parties to the application an opportunity of presenting their cases,
shall, if it is satisfied that the applicant is the owner of the
* copyright or copyrights in one or more published sound recordings,
make an order amending the principal order 50 as to:
(a) specify the applicant as one of the persons among whom the
amount specified in, or determined in accordance with, the
principal order is to be divided; and

{b) specify as the share of the applicant in that amount and as the
times at which that share is to be paid such share and times as
the applicant and the other persons among whom that amount
is 10 be divided agree or, in default of agreement, as the
Tribunal thinks equitable and make any consequential
alterations in respect of the shares of those other persons.

(15) An order of the Tribunal made under subsection (6) in relation to a
broadcaster applies in relation to the period commencing on the
date specified in the order and ending on 30 June next succeeding

" the date of making of the order. '

- (16} The date that may be so specified in an order of the Tribunal made
under subsection (6) in relation to a broadcaster may be a date
before the date of making of the order or before the date of making
of the application but shall not be a date before the date of
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expiration of the period in relation to which the last preceding
order (if any) of the Tribunal made under that subsection in
relation to that broadcaster applied or before the date of
commencement of this Act. .

" (17) An order of the Tribunal made under subsection (14) amending an
order of the Tribunal made under subsection (6) applies in relation
to the period commencing on the date of making of the amending
order and ending on the date of expiration of the period in relation
to which the order that is being amended applies.

(18) Where an order of the Tribunal is in force under this section, the
broadcaster in relation to whom the order applies is liable to pay to
each of the persons specified in the order as the persons among

- whom the amount.specified in, or determined in accordance with,
the order is to be divided the share so specified in relation to that
person and is so liable to pay that share at the times so specified
and that person may recover any amount that is not paid in

~ accordance with the order in a court of competent jurisdiction from
the broadcaster as a debt due to the person.

(19} Forthe purpbses of this section, the gross earnings of a broadcaster
in respect of a period are the gross earnings of the broadcaster
during that period in respect of the broadcasting by the broadcaster
of advertisements or other matter, including the gross earnings of
the broadcaster during that period in.respect of the provision by the
broadcaster of, or otherwise in respect of, matter broadcast by the
broadcaster. . ' o '

(20} Where, in connexion with a transaction, any consideration is paid
or given otherwise than in cash, the money value of that
consideration shall, for the purposes of the last preceding
subsection, be deemed to have been paid or given.

(21) Where the Tribunal is of the opinion that:
" (a) an amount, or part of an amount, earned during any period by
a person other than a broadcaster would, if the broadcaster
and that person were the same person, form part of the gross
earnings of the broadcaster in respect of that period for the
purposes of this section; and
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(b) arelationship exists between the broadcaster and the other
person (whether by reason of any shareholding or of any
agreement or arrangement, or for any other reason) of such a

~-kind that the amount or the part of the amount, as the case
may be, should, for the purposes of this section, be treated as
part of the gross earmngs of the broadcaster in respect of that
period;
the Tribunal may so treat the amount or the part of the amount, as
the case may be

152A Applications to Tribunal for determination of amount of
royalty payable for recording musical works

(1) In thlS sectlon
manufacmrer has the same meanmg as in section 55.

(2) Subject to this section, an ap'plication'may be made to the Tribunal
for an order determining, or making provision for determining, the
amount of royalty payable by the manufacturer of a record of a

~ musical work to the owner of the copyright in the work during a
_ period spemﬁed in the apphcaﬂon

(3) An application may be made by the manufaclurer or the owner of
* the copyright in the musical work recorded by the manufacturer.

~ (4) The parties to an application are: -
(a) the manufacturer and the owner of the copyright in the
musical work; and
(b) any organisations or persons who are made parties to the
application. :

- (5) . Where an application is made under subsection (2), the Tribunal
shall consider the application and, after giving the parties an
opportunity of presenting their cases, make an order determining,
or making provision for determining, an equitable amount of
royalty payable by the manufacturer of the record of the musical
work to the owner of the copyri ght in the work during the period
specified in the order.
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(6) Where an organisation (whether claiming to represent

manufacturers or the owners of copyrights in musical works or not)
- or a person (whether a manufacturer or the owner of the copyright
in a musical work or not) applies to the Tribunal to be made a party
" to an application under this section, the Tribunal may, if it thinks

- . fit, make that organisation or person a party to the application if the
Tribunal is satisfied that the organisation or person has a
substantial interest in the application. '

(7} The period that may be specified in an order under subsection (5)
in relation to a manufacturer may be a period beginning before the
" date of making of the order or before the date of making of the
application but shall not be a period beginning before:
(a) the end of the period specified in the last preceding order (if
any) made under that subsectlon in relation to that
manufacturer; or - :

(b} the commencement of this'section.

(8) Where an order is in force under this section, the manufacturer in
relation to whom the order applies is liable to pay to the person
specified in the order the amount of royalty so specified at the
times so specified and that person may recover the amount, if it is
not paid in accordance with the order, in a court of competent
jurisdiction from the manufacturer as a debt due to the person.

152B Applications to Tribunal for determination of manner of
paying royalty
(l) In this section:
manufacturer has the same meaning as in section 55.

(2} An application may be made to the Tribunal for an order
determining the manner in which amounts of royalty payable by
the manufacturer of a record of a musical work to the owner of the
copyright in the work are to be paid.

-(3) An application may be made by the manufacturer or the owner of
the copyright in the musical work recorded by the manufacturer.
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)

(5)

(6)

The parties to an appllcatlon are:

- (a) the manufacturer and the ownér of the copynght in the
musical work; and

(b) any organisations or persons who are made parties to the
appllcauon :

Where an organisation (whether claiming to represent
manufacturers or the owners of copyrights in musical works or not)
or a person (whether a manufacturer or the owner of the copyright
in a musical work or not) applies to the Tribunal to be made a party
to an application under this section, the Trbunal may, if it thinks

“fit, make that organisation or person a party to the application if the

Tribunal is satisfied that the organisation or person has a
substantial interest in the application. )

Where an application is made under subsection (2‘); the Tribunal
shall consider the application and, after giving the parties an

~ opportunity of presenting their cases, make an order determining

the manner in which amounts of royalty payable by the
manufacturer of the record of the musical work to the owner of the
copyright in the work are to be paid.

153 Appllcatlons to Tribunal for apportionment of royalty in respect

(1)

2y

&)

of a record

This section applies where an application is made to the Tribunal
in pursuance of paragraph 59(3)(b) for an apportionment of an
amount payable in respect of a recotd between the owner of the
copyright in a musical work and the owner of the copyright in a
llterary or dramatic work.

The parties to an application in relanon to wh1ch th:s section
applies are:

(a) the owner of the copyright in the musical work; and

(b) the owner of the copyright in the literary or dramatic work.

Where an application in relation to which this section applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order apportioning the amount
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to which the application relates between the parties in such manner
- as it thinks equitable.

153A Applications fo Tribunal under section 135H subsectlon

135J(1) or subsection 135JA(1)

(1) The parties to an application to the Tribunal under section 135H,

subsection 135J(1) or subsection 135JA(1) for the determination of
the amount of equitable remuneration payable to the collecting
society by an administering body for the making or
communication, by or on behalf of that body, of a copy of a
broadcast are the society and the body. :

(2) Where an application is made to the Tribunal under section 135H,

subsection 135J1) or subsection 135JA(1}, the Tribunal shall
consider the application and, after giving the parties to the
application the opportunity of presenting their cases, shall make an
order determining the amount that it considers to be equitable
remuneration for the making and communicating of copies of
broadcasts. :

(3) In making an order, the Tribunal:

(a) ‘shall have regard to the extent to which copies of broadcasts
are made and communicated by, or on behalf of, the
administering body solely for the purpose of enabling the
material inctuded in the broadcasts to be heard, or seen and
heard, as the case may be, at times more convenient than the

. times when the broadcasts were made; and

(b) may have regard to such other matters (if any) as are
prescribed. :

{4) An order may be expressed to have effect in relation to copies of

broadcasts, and to communications of such copies, made in -
reliance on section 135E before the day on which the order is
made.

(5} In this section, admmlstermg body and callecfmg soc:eo: have the

same meanings as in Part VA.
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153B. Applications to Tribunal under subsection 135J(3)

(1) The parties to an application to the Tribunal under subsection
135J(3) for the determination of a sampling system are the
collecting society and the admimistering body concerned.

(2) Where an application is made-to the Tribunal under subsection
135](3), the Tribunal shall consider the application and, after
giving the parties to the application an opportunity of presenting

. their cases, shall make an order determining the sampling system.

(3) In this secnon admmtstenng body and collectmg society have thc
same meamngs as in Part YA,

153BA Appilcatlon to the Tribunal under subsectxon 135JA(3)

(I) The pames 1o an appl:catlon to r.he Tnbunal under subsectlon e
--135JA(3) for the determination of an agreed system are the
_collecting society and the administering body concerned.

(2) If an application is made to the Tribunal under subsection
135JA(3), the Tribunal must consider the application and, after
giving the parties to the application an opportunity of presenting
their cases, must make an order determining the agreed system.

~ (3) Indetermining an agreed system, the Tribunal must have regard to
such matters (if any} as are prescribed.

G 'I_n this section:

_administering body and collecting soc;ety have the same meanlngs
as in Part VA,

153BB Application to the Tribunal under subsection 135ZME(3)

(1) The parﬁes-to‘an application to the Tribunal under subsection
135ZME(3) for the determination of the division of an amount of
remuneration are the relevant copyright owners. ‘

(2) Ifan application is made to the Tribunal for a determination under
subsection 135ZME(3), the Tribunal must consider the application
and, after giving the parties to the application an opportunity to
present their cases, must make an order determining the division of
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(3)

the amount to which the application relates between the parties in
such manner as it thinks equitable.

In making an order, the Tribunal may have regard to such matters
(if any) as are prescribed.

153C Applications to the Tribunal under section 135ZV or

(b

{2)

(3

(4)

(5

subsection 135ZW(1) or 135ZWA(1)

The partzes to an apphcanon to the Tribunal under section 1352\’
or subsection 135ZW(1) or 135ZWA(1) for the determination of
the amount of equitablé remuneration payable to a collecting
society by an administering body for the making, by or on behalf
of that body, of licensed copies or hcensed commumcatzons are the_
society and the body. :

Where an application is made to the Tribunal under section 135ZV

‘or subsection 135ZW(1) or 135ZWA(1), the Tribunal shall

consider the application and, after giving the parties to the
application the opportunity of presenting their cases, shall make an
order determining the amount that it considers to be equitable
remuneration for the making of a licensed copy or licensed
communication.

In making an order, the Trbunal may have regard to such matters
(if any) as are prescribed. :

An order may be expressed to have effect in relation to licensed
copies made before the day on which the order is made.

In this section:

administering body, collecting society, licensed communication
and licensed copy have the same meanings as in Part VB.

153D Applications to Tribunal under subsection 135ZW(3)

(I) The parties to an application to the Tribunal under subsection

135ZW(3) for the determination of a sampling system to be used
for the purpose of assessing the number of licensed copies made
by, or on behalf of, an administering body, or any other relevant
matters, are the relevant collecting society and the body.
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- (2} Where an application is made to the Tribunal under subsection
135ZW(3), the Tribunal shall consider the application and, after
- giving the parties to the application an opportunity of presenting
their ¢ases, shall make an order determining the sampling process. -

(3) In this section, administering body, collecting society and licensed
‘copy hdve the same meanings as in Part VB.

153DA Applications to the Tribunal under subsection 135ZWA(2)

(1) The parties to an application to the Tribunal under subsection
135ZWA(2) for the determination of an electronic use system to be
used in relation to licensed copies-or licensed communications

-made by, or on behalf of, an administering body, or any other
~ relevant matters, are the relevant collectmg eoc1ety and the body

(2) If an application is made to the Tribunal for a determination under
subsection 135ZWA(2), the Tribunal must consider the application
" and, after giving the parties to the application an opportunity to
present their cases, must make an order dctermmmg the matier that
is the subject of the application.

(3) In making an order, the Tribunal may have regard to such matters
(if any) as are prescribed.

{4) In this section:

administering body, collecting society, 'Ii_censed communication
_ and licensed copy have the same meanings as in Part VB.

153E Appllcatlons to Tribunal under subsection 183(5)

(l) The parties to an appllcatlon to the Tribunal under subsection
183(5) for the fixing of the terms for the doing of an act compnised
in a copyright where the act is done for the services of the
Commonwealth or a State are:

(a) the Commonwealth or the State, as the case may be; and

(b) the owner of the copyright.
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(2) If an application is made to the Tribunal under subsection 183(5),: -
the Tribunal is to consider the application and, after giving the -
parties to the application an opportunity of presenting their cases,
is to make an order fixing the terms for the doing of the act.

153F Applications to Tribunal to declare collecting society for
government copies

(1) A company limited by guarantee may apply to the Tribunal fora -
declaration that the company be a collectmg socwty for the
purposes of Division 2 of Part VIL .

(2) The parties to the apphcanon are the appl:cant and any person
made a party by the Tribunal. '

(3) The Tribunal may make a person a barty if:
(a) the person asks 1o be made a party; and

(b) the Tribunal thinks that the person has a suffic:ent interest in
either or both of the following questions:

(i) whether the applicant should be declared to be a
collecting society;

(i1) whether any current declaration of a.company as a
- collecting society should be revoked..

(4) After giving each party an opportunity of presenting its case, the
Tribunal must: :
(a) declare the applicant to be a collecting society for the
purposes of Division 2 of Part VII; or
(b) reject the application_. _

(5) A declaration of a company as a collecting society for the purposes
of Division 2 of Part VII may be a declaration in refation to:

(a) all government copies; or
(b) a specified class of government copies.

(6) The Tribunal may only declare the applicant to be a collecting
society if the Tribunal is satisfied: :

(a) that the applicant is a company limited by guarantee
incorporated under a law in force in a State or Territory
relating to companies; and
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- (b)" in the case of an application for a declaration in relation to all
government copies, that the applicant’s rules permit the
owner, or the agent of the owner, of the copyright in any
copyright material to become a member; and

(¢) in the case of an application for a declaration in relation to a
class of government copies, that the applicant’s rules permit
the owner, or the agent of the owner, of the copyright in any
copyright material a reproduction of which in accordance

with section 183 would be w1th1n that class to become a

member; and

(d) that the applicant’s rules prohlblt the payment of dividends to
its members; and

(e) that the applicant’s rules contain such provisions about all of
the followmg matters as are’ adcquate for the protecuon of its

“members: - Comm e e

(i) the collection of remuneratlon payable under
section 183A;

(ii) the payment of administrative costs of the collecting
society out of remu_nération it collects;

(iii) the distribution of remuneration the colkecti_ng society
collects; :

(iv) the collecting society holding on trust remuneration for
owners of copyright in copyright material who are not
members of the society; :

(v) access to the collecting society’s records by its
members; and -

(f) that the applicant’s rules contain such other provisions as are
required by the regulations to be included for the protection
of members of the socnety

A declaratlon must spemfy the day on which it takes effect.

(8) If the Tribunal makes a declaration under this section, the
Secretary to the Tnbunal must publlsh the declaration in the
- Gazette.
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153G . Applications to Trlbunal to revoke a declaration of a

collecting society

(1) Any of lhe followmg persons may apply to the Tribunal for the
revocation of a declaration under section 153F:

(a) the collectmg society; ..
(b) a member of the collecting 5001ety,
(c) a government.

(2) The parties to an application are: _
(a) the applicant for revocation of the declaration; and

(b) if the collecting society is not the applicant for revocation of
the declaration-—the collecting society; and

(¢} any person made a party by the Tribunal.

(3) The Trlbunal may make a person a party if:
(a) the person asks to be made a party, and

(b) the Tribunal thinks that the person has a sufficient-interest in
the question whether the declaration of the collecting society
should be revoked.

(4) After giving each party an opportunity of presentmg its case, the
Tribunal must:

(a) revoke the declaratlon of the collecting society; or
(b) reject the application.

" (5) The Tribunal may only revoke the declaration of a éompany as the

collecting society if the Tribunal is satisfied that the company: "
(a) is not functioning adequately as the collecting society; or
{b) is not acting in accordance with its rules or in the best
interests of its members who own copyright in copyright
material or who are agents of copyright owners; or

(c) has altered its rules so that they no longer comply with any
one or more of paragraphs 153F(6)(b).to (f); or

(d) has contravened section 183D or 183E (dealing with
reporting and accounting, and alteration of rules).

(6) A revocation must specify the day on which it takes effect.
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(7) If the Tribunal revokes the declaration of the collecting society, the
Secretary to the Tribunal must publish notice of the revocation in
the Gazette. : '

153H Time limit for deciding applications under section 153F or
153G

(1) The Tribunal must make its decision on an application under
section 153F or 153G within 6 months after the conclusion of the
hearing of the apphcatlon '

(2) The 6 months time limit in subsection (1) does not apply if the
Tribunal thinks that the matter cannot be dealt with properly within
that period of 6 months, whether because of its complexity or
because of other spec1al cnrcumstances

(3) If subsectlon {(2) appl:es, the Tnbunal rnust tell the apphcant before
the end of the 6 months period that the matter cannot be dealt with
properly within that period. -

153J Amendment and revocation of a declaration on the declaration
of another collecting society ' '

) If: . :
(a) a declaration (the previous declaration) is in force under
section 153F; and
(b) the Tribunal, under that section, declares another company to
be the collecting society for the purposes of Division 2 of
Part VII in relation to a class of government copies that
includes some of the government copies to which the
. previous declaration relates;
the Tribunal must amend the previous declaration so as to exclude
from the government copies to which it relates all government
copies to which the declaration of the company referred to in
paragraph (b) relates.

(2) An émendment of a declaration under subsection (1) takes effect
when the declaration of the company referred to in
paragraph (1)(b) takes effect. '
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3 If:
" (a) adeclaration (the previous declaration) is in force under
section 153F; and
{b) the Tribunal makes another declaration under that section in
" relation to: i
(i} all government copies; or
(i) aclass of government copies that includes all

government copies to which the previous declaration
relates;

the Tribunal must revoke the prevxous declaranon

(4} The revocatlon ofa declaratlon under subsection (3) takes effect
- . when the declaration referred to in paragraph (3)(b) takes effect.

(5) The Secretary to the Tribunal must publish in the Gazette notice of
an amendment or revocation made under this section.

183K Applications to Tribunal for method of working out payment
for government coples

(1) A collecting somety or a government may apply to the Tribunal for
an order determining the method for working out remuneration
payable under subsection 183A(2) for government copies made for
the services of the government in a particular period.

(2) The parties to an apphcanon are the collecmg somety and the
government.

(3) After giving each party an opportumty of presenting its case, the
Tribunal must make an order determining the method.

Note: Subsection 183A(3) sets out matters that the method must provide for.
Subsection 183A(4) sets cut matters that the method may provide for.

(4) An order may also specify how and when payments of the amount
worked out using the method determined are to be made.

153L Applications to Tribunal for review of declarations of certain
educational institutions

(1) This section applies where an application is made to the Tribunal
under subsection 10A{5A) for review of a declaration included in a
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" notice published under subsection 10A(4) for the purposes of
paragraph (g), (h) or (i) of the definition of educat:onal institution

n subsectlon IO(])

(2) The parties to the apphcatlon are:
(a) the collecting society that made the application; and
(b) the body administering the institution that caused the notice
" to be published. -

3 After giving each party an opportumty 1o prescnt its case, the
Tnbunal must: :
(a) confirm the declaration; or
(b} set aside the notice.

(4) If the Tribunal sets aside the notice, the Tribunal must cause to be
- published in the (azette 2 notice that:
© (a) sets out full particulars of the name and address of the
institution; and .
(b) contains a statement to the effect that the notice- prev1ously
published by the body administering the institution under
_ subsection 10A(4) has been set aside.
Upon publication of the Tribunal’s notice, the notice published
under subsection 10A(4) ceases to have effect for the purposes of
paragraph (g), (h) or (1) of the deﬁmtzon of educatzonal mstmmon
in subsection 10(1).

{5) The Tribunal may only set aside' a notice if it determines that the
principal function, or the principal functions, as the case may be, of
the institution concerned - are not as descnbed in the declaranon '
included in the notice. :

153M Applications to the Tribunal under subsection 135ZZM(1)

(1) The parties to an application to the Tribunal under subsection
135ZZM(1)}) for the determination of the amount of equitable
remuneration payable to a collecting society by a retransmitter for
the making, by or on behalf of the retransmitter, of a '
retransmission of a free-to-air broadcast are the society and the
retransmitter.
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(2) On an application to the Tribunal under subsection 135ZZM(1), the
Tribunal must consider the application and, after giving the parties
an opportunity to present their cases, make an order determining
the amount that it considers to be equitable remuneration for the
making of retransmissions of free-to-air broadcasts.

(3) In makmg an order, the Tribunal may have regard 1o such matters
(if any) as are prescribed.

4 An order may be expressed to have effect in relation to
retransmissions of free-to-air broadcasts made in reliance on
section 135ZZK before the day on which the order is made.

(5) In this section, collecting society, free-to-air broadcast and
retmnsmmer have the same meanmgs as in Pan vC.

153N Applications to Trlbunal under subsectlon 135ZZN(3)

(1) The parties ;o an application to the Tribunal under subsection
135ZZN(3} for the determination of a record system are the
collecting society and the retransmitter concerned.

(2) On an application to the Tribunal under subsection 135ZZN(3), the
Tribunal must consider the appllcatlon and, after giving the parties
an opportunity to present their cases, make an order determining
the record system.

{3) In this section, collecting society and retransmitter have the same
meanmgs as in Part VC.

154 Reference of proposed li'cence schemes to Tribunal

(1) Where a licerisor proposes to bring a licence scheme into
operation, he or she may refer the scheme to the Tribunal.

(2) The parties t6 a reference under this section are:
(a) the licensor referring the scheme; and
(b) such organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in
accordance with the next succeeding subsection, are made
parties to the reference.
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3)

@

‘Where an organization (whether claiming to be representative of
persons requiring licences or not) or a person (whether requiring a
licence or not) applies to the Tribunal to be made a party to a
reference, and the Tribunal is satisfied that the organization or
person has a substantial interest in the operation of the scheme to
which the reference relates, the Tribunal mays, if it thinks fit, make
that organization or person a party to the reference.

The Tribunal shall consider a scheme referred under this section
and, after giving to the parties to the reference an opportunity of
presenting their ¢ases, shall make such order, either confirming or
varying the scheme, as the Tribunal considers reasonable in the

' circumstances.

An order (other than an interim order) of the Tribunal under this
section may; notwithstanding anything contained in the licence .- - . ..
scheme to which it relates, be made so as to be in force either

~ indefinitely or for such period as the Tribunal thinks fit.

(6)

Where a licence scheme has been referred to the Tribunal under
this section, the licensor may do elther or both of the following

~ things:

(7)

(a) brmg the scheme into operatlon before the Tnbunal makes an
order in pursuance of the reference;

(b) withdraw the reference at any tiime before the Tribunal makes
an order in pursuance of the reference, whether the scheme
has been brought into operation or not.

If the scheme is not brought into operation before an order is made

_ in pursuance of the reference, the scheme as confirmed or varied

by the order comes into operation, notwithstanding anything

* contained in the scheme, forthwith upon the making of the order.

@)

After the makmg of an order in pursuance of the reference’ the
scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contamed in the scheme, so long as the
order remains in force.
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155 Reference of existing licence schemes to Tribunal

(1} Where, at any time while a licence scheme is in operation, a

dispute arises with respect to the terms -of the scheme between the
licensor operating’ ‘the scheme and:

(a) an organization clamnng to’‘be representative of persons
‘requiring licences in cases included in a class of cases to
which the scheme applies; or

{b) any person elaumng that he or she requ:res a hcence in a case
included in a class of cases to which the scheme applies;

the licensor, organization or person concemed may-refer the
scheme to the Tribunal in so far as the scheme relates to cases
included in that class.

(2) The parties to a reference under this section are:

(a) the licensor, organization or person referring the scheme;

(b} if the reference is not made by the licensor operating the
scheme-—that licensor; and

(c) such other organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in
accordance with the next succeedmg subseenon are made
parties to the reference.’

(3) Where an organization (whether claiming to be representative of

persons requiring licences or not) or a person {whether requiring a
licence or not} applies to the Tribunal to be made a party to a
reference, and the Tribunal is satisfied that the organization or
person has a substantial interest in the matter in dispute, the
Tribunal may, if it thinks fit, make that orgamzanon Or person a

' party to the reference.

@)

(3)

The Trbunal shall not ngll’l to eons:der a reference under this

section by an organization unless the Tribunal is satisfied that the

organization is reasonably representat:ve ‘of the class of persons
that it claims to represent.

Subject to the last preceding subsection, where a licence scheme is
referred to the Tribunal under this section, the Tribunal shall
consider the matter in dispute and, after giving to the parties to the
reference an opportunity of presenting their cases, shall make such
order, either confirming or varying the scheme, in so far as it
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relates to cases included in the class of cases to which the reference
relates, as the Tribunal considers reasonable in the circumstances.

(6) An order (other than an interim order) of the Tribunal under this
section may, notwithstanding anything contained in the licence
scheme to which it relates, be made so as to be in force either

~ indefinitely or for such period as the Tribunal thinks fit.

(7) A reference of a licence scheme to the Tribunal under this section
may be withdrawn at any time before an order is made in
pursuance of the reference. -

(8) Where a licence scheme has been referred to the Tribunal under
this section, the scheme remains in operation, notwithstanding
anything contained in the scheme, until the Tribunal makes an

...order in_pursuance of the reference.  __

~ (9) The last preceding subsection does not apply in relation to a
reference with respect to any period after the reference has been
withdrawn: or after the Tribunal has refused to begin to considei the
reference in pursuance of subsection (4).

(10) After the making of an order in pursuance of the reference, the
-scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contained in the scheme S0 long as the
order remams in force :

156 Further reference of licence schemes to Tribunal

(1) Where the Tribunal has made an order (other than an interim order)
under either of the last two preceding sections with respect to a
licence scheme, then, subject o the next succeeding subsection, at
any time while the order remains in force:
(a) the licensor operating the scheme;
{b) any organization claiming to be representative of persons
requiring licences in cases included in the class of cases to
which the order applies; or
(¢} any person claiming that he or she requires a licence in a case

included in that class; ' _
may refer the scheme again to the Tribunal in so far as it relates to
cases included in that class.
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(2) A licence scheme shall not, except with the Jeave of the Tribunal,
- be referred again to the Tribunal under the last preceding
subsection at a time earlier than:

(2) where the order concerned was made so as to be in force
indefinitely or for a period exceeding 15 months—the
expiration of the period of 12 months commencing on the
date on which the order was made; or

(b) where the order concerned was made so as to be in force for
a period not exceeding 15 months—the commencement of
the period of 3 months ending on the date of expiration of the
order.

(3} The partiesto a reference under this section are: .
(a} the licensor, organization or person referring the schemne;

{b) if the reference is not made by the licensor operdtmg the
scheme—that licensor; and

(c) such other organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in
accordance with the provisions applicable in that behalf by
virtue of subsection (5), are made parties to the reference.

(4) Subject to the next succeeding subsection, where a licence scheme
is referred to the Tribunal under this section, the Tribunal shall
consider the matter in dispute and, after giving to the parties to the
reference an opportunity of presenting their cases, shall make such
order in relation to the scheme as previously confirmed or varied,
in so far as it relates to cases included in the class of cases to which
the reference relates, whether by way of confirming, varying or
further varying the scheme as the Tribunal considers reasonable in
the circumstances.

(5) Subsections 155(3), (4), and (6) to {10) inclusive apply for the
purposes of this section.

{6) The preceding subsections of this section have effect in relation to
orders made under this section in like manner as they have effect in
relation to orders made under either of the last two preceding
sections. '
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(7

Nothing in this section prevents a licence scheme in respect of
which an order has been made under either of the last two
preceding sections from being again referred to the Tribunal under
that section: - .
{a) in so far as the scheme relates to cases included in a class of
- cases to which the order does not apply—-at any time; and
(b} in so far as the scheme relates to cases included in the class
of cases to which the order applied while it was in
force—after the expiration of the order.

157 Application to Tribunal in relation to licences

(D

@

3

@)

A-person who claims, in a case to which a licence scheme applies,
that-the licensor operating the scheme has refused or failed to grant

. him or_her a licence in.accordance with the scheme, or 10 procure .

the grant to him or her of such a licence, may apply to the Tribunal
under this sccnon

A person who claims, in a case to which a licence scheme applies,
that he or she requires a licence but that the grant of a licence in
accordance with the scheme would, in that case, be subject to the

- payment of charges, or to conditions, that are not reasonable in the

circumstances of the case may apply to the Tribunal under IhJS
section. :

A person who claims that he or she requires a licence in a case to
which a licence scheme does not apply (including a case where a
licence scheme has not been formulated or is not in operation) and:
(a) that a licensor has refused or fatled to grant the licence, or to
procure the grant of the licence, and that in the circumstances
it is unreasonable that the hicence should not be granted; or
(b) that a licensor proposes that the licence should be granted
subject to the payment of charges, or to conditions, that are
unreasonable; .
may apply to the Tribunal under this section.

An organization that claims that it is representative of persons
requiring licences in cases to which a licence scheme does not

“apply (including cases where a licence scheme has not been

formulated or is not in operation} and:
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(a) that a licensor has refused or failed to grant the licences, or to
procure the grant of the licences, and that.in the
circumstances it is unrcasonable that the hcences should not

~ be granted; or : :

(b) that a licensor proposes that thé licénces should be granted
subject to the payment of charges, or to condmons that are
unreasonable; :

may apply to the Tribunal under this section.

Where an organization (whether claiming to be representative of
persons requiring licences or not) or a person (whether.requiring a
licence or not) applies to the Tribunal to be made a party to an
application under any of the preceding subsections of this section,

"and the Tribunal is satisfied that the organization or person has a

_ “substantial interest in the matter in dispute, ‘the Tribunal may, if it

(6)

thinks fit, make that organization or person a party to the
apphcanon ’ :

Where an application is made to the Tribunal under subsection (1),
(2), (3) or (4), the Tribunal shall give to the applicant, to the
licensor concerned and to every other party (if any) to the
application an opportunity of presenting their cases and, if the
Tribunal is satisfied that the claim of the applicant is well-founded,
the Tribunal shall make an order specifying, in respect of the
matters specified in the order:

(a) in the case of an appllcatlon under subsection (1)—the
charges if any, and the conditions, that the Tribunal
considers to be applicable in accordance with the licence

" scheme i in relation to the apphcam

{(b) in the case of an appllcatlon under subsectlon (2)or
“subsection (3)—the charges, if any, and the conditions, that
the Tribunal considers reasonable in the circumstances in
relation to the applicant; or :
“(c) in the case of an application under subsection (4)—the

charges, if any, and the conditions, that the Tribunal

~ considers reasonable in the circumstances in relation to
persons, or to persons included in classes of persons,

~ specified in the order, being persons who were represented
by the applicant or were parties to the application.
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Q)

A reference in this:section to a failure to grant a licence, or to
procure the grant of a licence, shall be read as a reference to a
failure to grant the licence, or to procure the grant of the licence, as

the case may be within a reasonable time after a request to do so.

158 Effect of licence scheme being continued in operatlon pendmg

(1)

order of the Tnbunal

Where a licence scheme is in'operation by virtue of this Part
pending the making of an order on a reference under this Part and a

person, in a case to which the scheme applies, does anything that,

apart from this subsection, would be an.infringement of a copynght
but would not be such an infringement if the person were the
holder of a licence granted in accordance with the scheme in.so far

-as-the:scheme relates to-cases-to-which the reference relates, that- —

person shall, if he or she has complied with the relevant
requirements, be in the like position, in any proceedings for

" infringement of that copyright, as if he or she had at the material

@)

3y

time been the holder of such a licence.

For the purposes of the last preceding subsection, the relevant
requirements are: -

(a) that, at all material times, the person concemed has complied
with the conditions that, .in accordance with the licence
scheme, would be applicable.to a licence in respect of the
case concerned; and -

(b) where, in accordance with the scheme, any charges are
payable in respect of such a licence—that, at the material
time, the person concerned had paid those charges to the
licensor operating the scheme, or, if at that time the amount
payable could ot be ascertained, he or she had' given an
undertaking in writing to the 11censor to pay the charges
when ascertained.

A person who does anything in relation to which subsection (1)
applies is liable to pay to the licensor operating the licence scheme
concerned the amount of any charges that would be payable if he
or she were the holder of a licence granted in accordance with the
scheme in so far as the scheme relates to the doing of that thing and
the licensor may recover that amount in a court of competent
jurisdiction from the person as a debt due to the licensor.
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159 Effect of order of Tribunal in relation to licences

(1) Where an order made on a reference under this Part with respect to
a licence scheme is for the time being in force and a person, in a
case to which the scheme as confirmed or varied by the order
applies, does anything that, apart from this subsection, would be an
infringement of copyright but would not be such an infringement if
he or she were the holder of a licence granted in accordance with
the scheme, as confirmed or varied by the order, in so far as the
scheme relates to cases to which the order-applies, that person
_shall, if he or she has complied with the relevant requirements, be
in the like position, in any proceedings for infringement of that
copyright, as if he or she had at the material time been the holder
of such a licence.

(2) For the purposes of the last precedmg subsection, the relevant
requlrements are: =

(a) that at all material times, the person concemed has complied
with the conditions that, in accordance with the licence
scheme as confirmed or varied by the order, would be
applicable to a licence in respect of the case concerned; and

(b) where, in accordance with the scheme as so confirmed or
varied, any charges are payable in respect of such a
. licence—that, at the material time, the person concerned had
paid those charges to the licensor operating the scheme, or, if
at that time the amount payable could not be ascertained, he
or she had given an undertaking in writing to the licensor to-
pay the charges when ascertained. - ' '

. (3) A person who does anything in relation to which subsection (1)
applies is liable to pay to the licensor operating the licence scheme
concerned the amount of any charges that would be payable if he
or she were the holder of a licence granted in accordance with the
scheme, as confirmed or varied by the order, in so far as the

. scheme relates to the doing of that thing and the licensor may
recover that amount in a court of competent jurisdiction from the
person as a debt due-to the licensor. '
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- (4) Where the Tribunal has made an order on an application under
subsection 157(1), (2) or (3) specifying charges, if any, and
conditions, in relation to the appl icant, in respect of the matters

- specified in the order, then if; S

(a) the applicant has complled w1th the conditions specified in
the order; and _

(b) in a case where the order specnﬁes any charges—he or she
has paid those charges to the licensor or, if the amount
payable could not be ascertained, has given to the licensor an
undertaking in writing to pay the charges when ascertained;

the applicant shall be in the like position, in any proceedings for
infringement of copyright relating to any of those matters, as if he
or she had at all material times been the holder of a licence granted
by the owner of the copyright conc¢erned on the conditions, and

- subject to-payment of the charges (if any), specified in-the.order. - . - '

(5) Where the Tribunal has made an order on-an application under
subsection 157(4) specifying charges (if any) and conditions, in
relation to the persons, or to persons included in the classes of
persons, specified in the order, in respect of matters speCIfied in the

" order, then, if: :
- (a) any such person has comphed w1th the COl'ldlthIlS specified
in the order; and .

-(b) in the case where the order specifies any charges—the person
has paid those charges to the licensor or, if the amount
payable could not be ascertained, has given to the licensor an

- undertaking in writing to pay the-charges when ascertained;
that person shall be in the like position, in any proceedings for
infringement of copyright relating to any of those matters, as if he
or she had at all material times been the holder of a licence granted
by the owner of the copyright concemed on the conditions, and

" subject to payment of the charges (if any), specified in the order.

(6) Where a person in relation to whom an order referred to in
subsection (4) or subsection (5) applies does, in relation to any of
the matters specified in that order, anything that, apart from that
subsection, would be an infringement of copyright but would not
be such an infringement if he or she were the holder of a licence in
respect of the doing of that thing granted by the owner of the
copyright concerned on the conditions and subject to payment of
the charges (if any) specified in the order, that person is liable to
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pay to the owner of the copyright the amount of any charges that
would be payable if he or she were the holder of such a licence and
the owner of the copyright may recover that-amount in a court of
competent jurisdiction from the person as a debt due to the owner
of the copyright. -

160 Interlm orders -

- Where an application or reference is made to the Tribunal under

this Act, the Tribunal may make an interim order having effect
-until the final decision of the Tribunal on the app]ucauon or
reference. .

161 Referenée of quesfions of law to Federal Couft .olf_ Australia

(1) The Tribunal may, of its own motion or at the request of a party,

refer a question of law arising in proceedings before it for
determination by the Federal Court of Australia.

(2) A qﬁestion shall not be referred to the Federal Court of Australia

by virtue of the last preceding subsection in pursuance of a request

 made after the date on which the Tribunal gave its decision in the

proceedings unless the request is made before the expiration of
such penod as is prescrlbed

(3) If the Tribunal, after giving its decision in any proceedings, refuses

a request to refer a question to the Federal Court of Australia, the
party by whom the request was made may, within such period as is
prescribed, apply to the Federal Court of Australia for an order
directing the Tribunal to refer the questlon to the Federal Court of
‘Australia. P

(4) Where a reference is made to the Federal Court of Australia under

this section with respect to any proceedings before the Tribunal,
and where an application is made under the last preceding
subsection with respect to any such proceedings, every party to the
proceedings before the Tribunal is entitled to appear and to be
heard. . :
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(5) ‘Where, after the Tribunat has given its decision in any proceedings,
the Tribunal refers to the Federal Court of Australia under this
section a question of law that arose in the course of the
proceedings, and the Federal Court of Australia decides that the
question was erroneously determined by the Tribunal:

(a) the Tribunal shall reconsider the matter in dispute and, if it
considers it necessary to do so for the purpose of giving
effect to the decision of the Federal Court of Australia, shall
give to the parties to the proceedings a further opportunity of

~ presenting their cases; and

(b if it appears to the Tribunal to be appropriate, and in
conformity with the decision of the Federal Court of

. Australia, to do so, the Tribunal shall make such order
revoking or modifying any order previously made by itinthe
proceedings. or. in the case of proceedings under. sect10n 157
where the Tribunal refused to make an order, shall make such
order under that section, as the Tribunal considers to be
appropriate.

(6) A reference of a question by the Tribunal to the Federal Court of
Australia under this section shall be by way of stating a case for the
opinion of the Federal Court of Australia.

(7) lurisdiction is conferred on the Federal Court of Australia to hear
‘and determine a question of law referred to it under this section.

(8) For the purposes of this section, a question of law does not include
a question whether there is sufficient evidence to justify a finding
of fact by the Tribunal.

162 Agreements or awards not affected

Nothing in this Part affects the operation of any agreement or of
any award made by an arbitrator, whether the agreement or award
was made before, or is made after, the commencement of this Act.

N
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Division 4—Procedure and evidence
163 Proceedings to be in public except in special circumstances

(1} Subject to this sectibn, the he_aﬁng of pfoceedings before the
Tribunal shall be in public.

(2) Where the Tribunal is satisfied that it is desirable to do so by
reason of the confidential nature of any evidence or matter or for -
any other reason, the Tribunal may:

{a) direct that a hearing or part ofa hearing shall take place in
private and give directions as to the persons who may be
present; or .

(b) give directions prohlbltmg or restrlctmg the publication of
evidence given before the Tribunal (whether in public or in

private) or of matters contained in documents produced to the
Tribunal.

163A Application may be made to Tribunal by the agent of the
copyright owner

(1) An owner of copyright may make an appllcanon to the Tribunal
under this Act by his or her agent.

(2) Two or more owners of copyright may jointly make a single
applicationi to the Tribunal by the same agent against the same
person or body.

164 Procedui‘e

In proceedings before the Tribunal:

(a) the procedure of the Tribunal is, sub]ect to this Act and.the
regulations, within the discretion of the Tribunal;

{(b) the Tribunal is not bound by the rules of evidence; and

(c) the proceedings shall be conducted with as little formality,
and with as much expedition, as the requirements of this Act
and a proper consideration of the matters before the Tribunal
permit.
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165 Mistakes or errors in orders of the Tribunal

The Tribunal may correct, in any order of the Tribunal, a clerical
mistake or an error arising from an accidental slip or omission.

166 Regulations as to prbcedure

(1} The regulations may make provision for or in relation to the
procedure in connexion with the making of references and
applications to the Tribunal and the regulation of proceedings
before the Tribunal and may prescribe the fees payable in respect
of those references and applications and the fees and expenses of
witnesses in those proceedings. '

(2) The regulations may include provision:

(a)

)

for requiring notice of an intended reference to the Tribunal
under section 154, section 155 or section 156 to be advertised
in accordance with the regulations;

for requiring notice of an intended application to the Federal
Court of Australia under subsection 161(3) to be given to the
Tribunal and to the other parties to the proceedings, and for

" limiting the time within which any such notice is to be given;

©

(d)

(e)

4y

for suspending, or authorizing or requiring the Tribunal to
suspend, the operation of orders of the Tribunal in cases
where, after giving its decision, the Tribunal refers a question
of law to the Federal Court of Australia;

for modifying, in relation to orders of the Tribunal the
operation of which is suspended, the operation of any
provisions of this Part as to the effect of orders made under
this Part;

for the publication of notices, or the doing of any other
things, to ensure that persons affected by the suspension of
an order of the Tribunal will be informed of its suspension;
and .

for regulating or prescribing any other matters incidental to
or consequential upon any request, application, order or
decision under section 161.
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167 Power to take evidence on oath

(1) The Tribunal may take evidence on oath or affirmation, and for
that purpose a member may administer an oath or affirmation.

(2) A member or the Secretary to the Tribunal may summon a person
to appear before the Tribunal to give evidence and to produce such
documents and articles (if any) as are referred to in the summons.

168 Evidence in ft_)rm of written statement

" The Tribunal may, if it thinks fit, permit a person appearing as a
witness before the Tribunal to give evidence by tendering, and
verifying by oath or affirmation, a written statement, which shall
be filed with the Secretary to the Tribunal.

169 Representation

n proceedmgs before the Tnbunal

(a) a party-other than a body corporate or an umncorporated
body of persons may appear in person or be represented by
~ an employee of the party approved by the Tribunal,

(b) a party being a body corporate may be represented by a
director or other officer, or by an employee, of the party
" approved by the Tribunal;

(c) a party being an unincorporated body of persons or a member
of such a body may be represented by a member, or by an
- officer or employee of the body approved by the Tribunal;
and

~(d) any party may be represented by a barrister or solicitor of the

. High Court or of the Suprerne Court of a State or of a
Territory.
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Division —Miscellaneous -
170 Secretary and other staff

(1) There shall be a Secretary to the Tribiinal, who shall be appointed
by the Attomey -General.

(2) The Secretary, and any other staff necessary to assist the Tribunal,
shall be persons employed under, or whose services are made
‘available in accordance with arrangements made under, the Public
Service Act 1999.

171 Protection of members, barristers and witnesses

(1) A member has, in'the performance of his or her duty as a member,
the same protection and immunity as al ustice of the High Court.

(2) A barrister, solicitor or other person appearing before the Tnbunal
on behalf of a party has the same protection and immunity as a
barrister has in appeanng for a party in proceethngs in the High
Court. .

(3) A person surhmoned to appear before the Tribunal as a witness has
the same protection, and is, in addition to the penalties provided by
this Act, subject to the same liabilities, in any civil or criminal
proceedings as a wit'ness in'proceedings in the High Court.

172 Dlsobedxence to summons etc.

(l) A person who has been summoned to appear as a w1tness before
the Tribunal shall not, after tender of reasonable expenses fail to
appear in obedience to the summons )

Penalty: 10 penalty units or imprisonment for 3 months. .
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(2) A person who has been summoned to produce a document or

article to the Tribunal shall not, after tender of reasonable -
expenses, fail to produce the document or article.

Penaity: 10 penalty units or iniprisonment for 3 months:

(3) A person who appears before the Tribunal shall not refuse to be

sworn or to make an affirmation, or to produce documents or
articles, or to answer questions, that he or she is requlred by the-
Tnbunal to produce Or answer.

Penalty 10 penalty umits or 1mpnsonmem for 3 months.

{4) Subsections (l) (2) and (3) do not apply if the person has a

reasonable excuse.

Note: A defendant-bears an evidéntial. burden in relation to the matter in
subsection (4) {see subsection 13.3(3) of the Criminal Code).

173 'Contempt of Tribunal etc.

"A person shall-not:

(a) insultor dlStllI‘b a member in the exercise of his or her
powers or functions as a member;

_ (b) interrupt the proceedings of the Tribunal;
~ (c) use insulting language towards a member;
(d) create a disturbance or take part in creating or continuing a
disturbance in or near a place where the Tribunal is sitting;
(e) contravene or fail to comply with a direction of the Tribunal
given under paragraph 163(2)(b); or
(f) do any other act or thing that would, if the Tribunal were a
court of record, constitute a contempt of that court..

~ Penalty: $1,000 or imprisonment for 3 months. '

174 Costs of proceedings

(1) The Tribunal may order that the costs of any proceedings before it

incurred by any party, or a part of those costs, shall be paid by any
other party and may tax or settle the amount of the costs to be so
paid, or specify the manner in which they are to be taxed.
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(1A)_In taxing or settling under subsection (1) the amount of the costs,
or of a part of the costs, of any proceedings before the Tribunal
incurred by a party, the Tribunal or the person or persons taxing or
settling those costs, as the case may be, shall allow so much only
of the amount as in the opinion of the Tribunal or the person or
persons, as the case may be, would be allowed if the proceedings
were proceedings before the Federal Court of Australia and the
costs were taxed under the Federal Court Rules. '

(2) Costs directed by the Tribunal to be paid to a party may be
recovered by that party in any court of competent jurisdiction.

(2A) In any procecdings before a court under subsection (2) for the
recovery of costs directed by the Tribunal to be paid to a party, a
certificate signed by the Secretary to the Tribunal that states that
the costs have been taxed orthe amount of the costs has been

~ settled and sets out.the amount of the costs as so taxed or settledis
prima facie evidence of the matters stated in the certificate.

175 Proof of orders of Tribunal

Without prejudice to any other method available by law for the
proof of orders of the Tribunal, a document purporting to be a copy
of such an order, and to be certified by the Secretary to the
. Tribunal to be a true copy of the order, is, in any proceedmg,
" evidence of the order. -
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Part VII—The Crown

Division

i 1—Crown copyright.

176 Crown c0pyr1ght in ongmal works made under direction of

(1)

()

Crown

Where, apart from this section, copyright would not subsist in an
original literary, dramatic, musical or artistic work made by, or
under the direction or control of, the Commonwealth or a State,
copyright subsists in the work by virtue of this subsection.

The Commonwealth or a State is, subject to this Part and to Part X,
the owner of the copyright in an original literary, dramatic, musical
or artistic work made by, or under the direction or control of, the
Commonwealth or the State, as the case may be.

177 Crown copyright in ongmal works fi rst pubhshed n Australla

under dlrectlon of Crown

Subject to this Part and to Part X, the Commonwealth or a State is
the owner of the copyright in an original literary, dramatic, musical
or artistic work first published in Australia if first published by, or
under the direction or control of, the Commonwealth or the State,
as the case may be.

178 Crown copyright in recordings and films made under direction
~ of Crown

(1) Where, apart from this section, copyright would not subsist in a

sound recording or cinematograph film made by, or under the
~ direction or control of, the Commonwealth or a State, copyright
subsists in the recording or film by virtue of this subsection.

(2) The Commonwealth or a State is, subject to this Part and to Part X,

the owner of the copyright in a sound recording or cmematograph
film made by, or under the direction or control of, the
Commonwealth or the State, as the case may be.
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179 Provisions relating to ownership of copyright may be modified

by agreement

The last three preceding sections have effect subject to any
agreement made by, or on behalf of, the Commonwealth or a State

- with the anthor of the work or with the maker of the sound
_recording or cinematograph film, as the case may be, by which it is

agreed that the copyright in the work, recording or film is to vest in
the author or maker, or in another person spe{:lﬁed in the '
agreement,

180 Duration of Crown copynght in orlgmal works

(1)

(2)

3

Copyrightin a hterary, dramatic or musical work of which the -
Commonwealth or a State is the owner, or would, but for an
agreement to which the last preceding section applies, be the-
owner:

(a) where the work is unpubhshed—contmues to subsist so long
as the work remains unpublished; and

(b) where the work is published—subsists, or, if copyright in the
work subsisted immediately before its first publication,
continues to subsist, until the expifation of 50 years after the
expiration of the calendar year in which the work was first
published.

Subject to the next succeeding subsection, copyright in an artistic
work of which the Commonwealth or a State is the owner, or
would, but for an agreement to which the last preceding section
applies, be the owner, con{inues to subsist until the expiration of
50 years after the expiration of the calendar yeai‘ in which the work
was made.

Copyright in an engraving or photograph of which the
Commonwealth or a State is the owner, or would, but for an

- agreement to which the last preceding sectior applics, be the

owner, continues to subsist until the expiration of 50 years after the
expiration of the calendar year in which the engraving or
photograph is first published.
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181 Duration of Crown copyright in recordings and films

Copyright in a sound recording or cinematograph film of which the
Commonwealth or a State is the owner, or would, but for the
operation of an agreement to which section 179 applies, be the
owner, subsists until the expiration of 50 years after the expiration
of the calendar year in which the recordmg or film is first
pubhshed

182 Application of Parts ITf and IV to copynght subsnstmg by virtue
~ of this Part

(1)

- .

Part III (other than the provisions of that Part relatmg to the
subsistence, duration or ownership of copyright) applies in relation
to copyright subsisting by virtue of this Part in a literary, dramatic,
musical or artistic work in like manner as it applies in relation to
copyright sub51st1ng in such a work by virtue of that Part.

Part IV (other than the provxsmns of that Part relatmg to the
subsistence, duration or ownership of copyright) applies in relation
to copyright subsisting by virtue of this Part in a sound recording
or cinematograph film in like manner as it applies in relation to
copyright subsisting in such a recording or film by virtue of that
Part,

182A Copyright in statutory instruments and judgments ete.

(1)

(2)

The copyright, including any prerogatwe right or privilege of the
Crown in the nature of copyright, in a prescribed work is not
infringed by the making, by reprographic reproduction, of one
copy of the whole or of a part of that work by or on behalf of a
person and for a particular purpose.

Subsection (1) does not apply to the making, by reprographic
reproduction, of a copy of the whole or a part of the work, where a
charge is made for making and supplying that copy, unless the
amount of the charge does not exceed the cost of making and
supplying that copy.
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(3) In subsection (1), a prescribed work means:

(2) an Act or State Act, an enactment of the legislature of a
Territory or an instrument (including an Ordinance or a rule,
regulation or by-law) made under an Act, a State Act or such
an enactment;

(b) ajudgment, order or award of a Federal court or of a court of
a State or Territory;

{c) ajudgment, order or award of a Tribunal (not bemg a court)
established by or under an Act or other enactment of the
Commonwealth, a State or a Territory;

(d) reasons for a decision of a court referred to in paragraph (b),
or of a Tribunal referred to in paragraph (c), given by the
coun or by the Tribunal; or

(e) reasons given by a Justice, Judge or other member of a court
referred to in paragraph (b), or of a member of a Tribunal
referred to in paragraph (c), for a decision given by him or
her either as the sole member, or as one of the members, of
‘the court or Tribunal.
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Division 2—Use of copyright mat_e_rial for the Crtﬁwn

182B Definitions

’

- (1) Subject to subsection (2), in this Division:

collecting soczety means a company in respect of Wh.lch a
declaration is in force under section 153F o

copyright material means:
“(a) a work; or
{(b) a published edition of a work; or
. (c) asound recording; or
d) a cmematograph ﬁlm or
(e) atelevision or sound broadcast; or .

(f) a work that is included in a sound recordmg, a cinematograph
film or a television or sound broadcast. :

government means the Commonwealth or a State.

Naote: State includes the Australian Capital Territory, the Northern Territory
and Norfolk Ysland: see paragraph 10(3)(n), as modified by the A.C.T.
Self-Govemment (Consequential Provisions) Regulations
(Amendment) (Statutory Rules 1989 No. 392).

government copy means a reproduction in a material form of
copyright material made under subsection 183(1).

(2) A reference in subsection (1) to a work does not-include a

reference to a literary work that consists of a computer program or
a compilation of computer programs.

1'_82C Relevant collecting society

A company is the relevant collecting society in relation to a
" government copy if there is in force, under Division 3 of Part VI, a
declaration of the company as the collecting society for the
purpases of this Division in relation to:
(a) all government copies; or
(b} a class of government copies that includes the
first-mentioned government copy.
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183 Use of copyright material for the services of the Crown

)

The copyright in a literary, dramatic, musical or artistic work or a
published cdition of such a work, or in a sound recording,
cinematograph film, television broadcast or sound broadcast, is not

" infringed by the Commonwealth or a State, or by a person

(2}

authorized in writing by the Commonwealth or a State, doing any
acts comprised in the copyright if the acts are done for the services
of the Commonwealth or State.

Where the Government of the Commonwealth has made an
agreement or arrangement with the Government of some other
country for the supply to that country of goods required for the

~defence of that country:

(a) the.doing of any act in connexion with the supply of those
_ goods in pursuance. of the agreement or arrangement; and

{b) the sale to any person of such of those goods as are not
required for the purposes of the agreement or arrangement;

shall, for the purposes of the last preceding subsection, be each

' 'deemed to be for the serwces of the Cornmonwealth

- 3)

4)

(5)

Authority may be given under subsection (1) before-or after the
acts in respect of which the authority is given have been done, and
may be given to a person notwithstanding that he or she has a
licence granted by, or binding on ‘the owner of the copyn ght to do
the acts.

Where an act comprised in a copyright. has bcen done under-
subsection (1), the Commonwealth or State shall, as soon as
possible, unless it appears to the Commonwealth or State that it
would be contrary to the public interest to do so, inform the owner
of the copyright, as prescribed, of the doing of the act and shall
furnish him or her with such information as to the doing of the act
as he or she from time to time reasonably requires.

Where an act compriéed in a copyright has been done under

~ subsection (1), the terms for the doing of the act are such terms as

‘are, whether before or after the act is done, agreed between the.

Commonwealth or the State and the owner of the copyright or, in
default of agreement, as are fixed by the Copyright Tribunal.
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(6) An agreement or licence (whether made or granted before or after

the commencement of this Act) fixing the terms upon which a
person other than the Commonwealth or a State may do acts
comprised in a copyright is inoperative with respect to the doing of
those acts, after the commencement of this Act, under

subsection (1), unless the agreement or licence has been approved -
by the Attorney-General of the Commonwealth or the
Attorney-General of the State.

(7) Where an article is sold and the sale is not, by virtue of

subsection (1),.an infringement of a copyright, the purchaser of the
article, and a person claiming through him or her, is entitled to deal
with the article as if the Commonwealth or State were the owner of
that copyright.

" (8) An act done under subsection (1} does not constitute publication of

a'work or other subject-matter and shall not be taken into account
in the application of any provision of this Act relating to the
duration of any copynght

(9) Where an exclusive licence is in force in relanon to any copyright,
. the preceding subsections of this section have effect as if any

- reference in those subsections to the owner of the copyright were a
reference to the exclusive licensee.

( 1: 1) The reproduction, copying or communication of the whole or a parl

of a work or other subject-matter for the educational purposes of an
educational institution of, or under the control of, the
Commonwealth, a State or the Northern Territory shall, for the
purposes of this section, be deemed not to be an act done for the

- services of the Commonwealth, that State or the Northern

: Temtory

~ 183A Special arrangements for copying for services of government

(1) Subsections 183(4) and (5) do not apply in relation to a

government copy (whenever it was made) if a company is the
relevant collecting society for the purposes of this Division in
relation to the copy and the company has not ceased operating as
that collecting society.
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(2) If subsectmn 183(5) does not apply to government copies made in
a particular period for the services of a government, the
. government must pay the relevant collecting society in relation to
those copies (other than excluded ‘copies) eqmtable remuneration
worked out for that period using a method:

(a) -agreed on by the collecting society and the government; or

(b) if there is no agreement—determined by the Tribunal under
section 153K. :

(3) The method of working out equitable remuneration payable to a
collecting society in respect of government copies (other than
excluded copies) for a period must:

(a) take into account the estimated number of those copies made
~ for the services of the government during the period, being
S -—copies in-relation to-which the society is the relevant - - -
~ ocollecting society; and
(b) specify the sampling system to be used for estimating the
number of copies for the purposes of paragraph {a). '

(4) The method cI)f working out the equitablc' remunera’tioh payable
may provide for different treatment of different kmds or classes of
govermnment copies.

(5) Subsections (3) and CY) apply whether the method is agreed on by
the collecting society and the government or is. determined by the
Tribunal.

" {6) n this sectlon:'

excluded copies means government copies in respect of which it
appears to the government concerned that it would be contrary to
the public interest to dlsclose information about the makmg of the
copies..

183B. Payment and recovery of equitable remuneration payable for
government copies : :

(1) Equitable remuneration payable to a collecting society under
subsection 183A(2) must be paid:
(a) in the manner, and at the times, agreed on by the collectm g
society and the government; or
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{b). if the Tribunal has made an order under subsection. 153K(3)
speczfymg how and when payments are to be made—in the. :
manner, and at. the times, specified in the order.

(2) If equitable remuneration is not paid in accordance with the
agreement or the Tribunal’s order, the collecting society may
recover the remuneration as a debt due to the somety in a court of

" competent jurisdiction. :

183C Powers of 'collecting society to carry out sampling

(1) This section applies if the method of workmg out equztable
remuneration payable under subsection 183A(2) for government
copies made for the services of a government has been agreed on
by the government and the relevant collecting society or has been

' determined by the Tribunal.

(2) The collecting society may give written notice to the government
that the society wishes to carry out sampling in accordance with
the method during a specified period at specified premises
occupied by the'government. The period specified must not start
earlier than 7 days after the day on which the notice is glven

(3) The government may give the collecting socxety a written
objection, based on reasonable grounds, to the proposal to carry out
sampling during the period, or at the premises, specified in the
notice. However, if it does so, the notice of objection must propose
an alternative period during which, or alternative premises at
which, as the case may be, sampling may be carried out.

{4) If the government gives the collecting society an objection,
sampling may.not be carried out during the period, or at the
premises, to which the objection relates unless the objection is
withdrawn. :

(5) If the government has not objected, or has withdrawn any objection
it made, before or during the specified period, a person authorised
in writing by the society may, during that period, enter the
premises specified in the notice and carry out sampling in
accordance with the method on any ordinary working day for
government staff who work in the premises.
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(6)

The government must take reasonable steps to ensure that the

‘person who attends at the premises is given all reasopable and

necessary facilities and assistance for carrying out the sampling.

183D A_n'nual report and accounts of collectihg society -

@

2

(3)

“)

(5)

(6)

___any transactions as trustee) and the financial position of the

As soon as pract:cable after the end of each financial year, a
company that was a collecting society during any part of the year
must prepare-a report of its operations as a collecting society
during the year and send a copy of the report to the
Attorney-General.

A collecting society must keep accounting records correétly

recording and explaining the transactions of the society (including
society. T
Accounting records must be kept in a manner that will enable true

and fair-accounts of the society to be prepared from time to time
and to be conveniently and propetly audited.

As soon as practicable after the end of each financial year, a
company that was a collecting society during any part of the year
must: '
{(a) have its accounts audited by an auditor who is not a member
of the society; and
{b) give a copy of the audited accounts and the auditor’s report
on the audit to the Attorney-General.

The Attorney-General must cause a copy of a document given to
the Attorney-General under subsection (1) or paragraph (4)(b} to
be laid before each House of the Parliament within 13 sitting days
of that House after the Attorney-General received the document.

‘A collecting society must give its members reasonable access to
copies of:
(a) all'reports and audited accounts prepared by it under this
section; and :
(b} all auditors’ reports on the audit of the accounts.
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(7) This section does not affect any obligations of a collecting society
. .relating to the preparation and lodging of annual returns or
accounts under the law under which it is incorporated.

183E Alteration of rules of collecting society

. If a collecting society alters its rules, it must give a copy of the
altered rules, together with a statement of the effects of, and
reasons for, the alteration, to the Attomey—General and the
Tribunal within 21 days after the day on which the alteration was
made. :
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Part VIII—Extension or restriction of operation of

Act

184 Application of Act to countries other than Australia

(1) Subject to this section, the regulations may make provmmn
- applying any of the provisions of this Act (other than those of
Part XIA) specified in the regulations, in relation to a country
(other than Australia) so specified, in any one or more of the
following ways:

(a)

so that the provisions apply in relation to literary, dramatic,
musical or artistic works or editions first published, or sound
recordings or cinematograph films made or tirst published, in
that country in like manner as those provisions apply in

. relation to literary, dramatic, musical or artistic works or

(b)

()
(d)

&

editions first published, or sound recordings or
cinematograph films made or first published, in Australia;

so that the provisions apply in relation to artistic works that
are buildings situated in that country or are attached to, or
form part of, buildings situated in that country in like manner
as those provisions apply in relation to artistic works that are
buildings situated in Australia or are attached to, or form part
of, buildings situated in Australia;

so that the provisions apply in relation to persons who, at a
material time, are citizens or nationals of that country in like

‘manner as those provisions apply in relation to persons who,

at such a time, are Australian citizens;

so that the provisions apply in relation to persons who, at a
material time, are resident in that country in like manner as
those provisions apply in relation to persons who, at such a
time, are resident in Australia;

so that the provisions apply in relation to bodies mcorporated
under the law of that country in like manner as those
provisions apply in relation to bodies incorporated under a
law of the Commonwealth or of a State;
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(f) so that the provisions apply in relation to television
broadcasts and sound broadcasts made from places in that -
country by persons entitled under the law of that country to
make such broadcasts in like manner as those provisions
apply in relation to television broadcasts and sound
broadcasts made from places in Australia by the Australian .
Broadcasting Corporation, by the Special Broadcasting
Service Corporation, by a holder of a licence allocated by the
Australian Broadcasting Authority under the Broadcasting
Services Act 1992 or by a person authonised to make the

~ broadcast by a class licence determined by that Authority
_ under that Act.

(2) Regulations applying a provision of this Act in relation to a

country other than Australia in accordance with the last preceding
subsection: _ . '
{(2) may apply the provision without exception or modification or
subject to such exceptions or modifications as are specified
in the regulations; and o
(b) may apply the provision either generally or in relation to such
classes of works or other subject-matter, or other classes of .
cases, as are specified in the regulations.

" (3) Regulations 'épplying any of the provisions of this Act in relation to

a country, not being a country that is a party to a Convention
relating to copyright to which Australia is also a party, shall not be
made unless the Governor-General is satisfied that, in respect of
the class of works or other subject-matter to which those provisions
relate, provision has been or will be made under the law of that
country by virtue of which adequate protection is or will be given
to owners of copyright under this Act.

(4} Where:

{a) the identity of the author of an unpublished work is unknown
but there are reasonable grounds for believing that the author
of the work was, at the time when, or for a substantial part of
the period during which, the work was made, a citizen or
national of a country other than Australia;

(b) under the law of that country, a person is authorized to
represent the author, or to protect and enforce the rights of
the author, in relation to that work; and
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(c) provision is made by the regulations applying any of the
provisions of this Act in relation to works made by citizens
or nationals of that country;

that person shall, for the purposes of those provisions as 50

- applying, be treated as if he were the author of the work.

185 Denial of copyright to citizens of countries not giving adequate

(1

2

(3)

@

protection to Australian works

If it appears to the Governor-General that the law of a country does
not give adequate protection to Australian works, or does not give
adequate protection in relation to a class or classes of such works
(whether the lack of protection relates to the nature of the work or
the nationality, citizenship or country of residence of its author, or
all- of-those-matters), the regulations. may make_provision in
relation to that.country in accordance with the next succeedmg
subsection.

Regulations made for the purposes of this section may provide,
either generally or in such classes of cases as are specified in the
reguiations, that copyright under this Act does not subsist in works
first published after a date specified in the regulations (which may
be a date before the commencement of the regulations or before the
commencement of this Act) if, at the time of the first publication of
those works, the authors of the works were or are:
(a) citizens ornationals of a country specified in the regulations,
not being at that time persons resident in Australia; or
(b) 'in the case of works being sound recordings or
cinematograph films—bodies incorporated under the law of a
country specified in the regulations. :

In making regulations for the purposes of this section, the
Governor-General shall have regard to the nature and extent of the
lack of protection for Australian works by reason of which the
regulations are made.

In this secnon

Australian work means a work the author of which was, at the
time when the work was made, a qualified person for the purposes
of the relevant provision of this Act.
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author, in relation to a sound recording or 4 cinematograph film,
means the maker of the recordmg or ﬁlm :

the relevant provision of this Act means:-
{(a) in relation to a literary, dramatic, mus:cal or artistic
work—section 32; and -

(b) in relation to a sound recordm gora cmematograph
fﬂm——?art v, -

work means a hterary dramanc musmal or artistic work, a sound
recording or a cinematograph ﬁlm

186 ‘Application of 'ACt to international organizations

(1) Wherc it appears to the Govemor—GencraI that it is desirable that
this Act should apply in relation to an organization:

{(a) of which 2 or more countries, or the Governments of 2 or
more countries, are members; or

_{b) that is constituted by persons reprcsentmg 2 or more
countries, or representing the Governments of 2 OT more
countries; ' : : :

the regulations may declare that organization to be an international
organization to which this Act applies.

(2) An international organization to which this Act applies that
otherwise does not have, or at some material time otherwise did not
have, the legal capacities of a body corporate has, and shall be
deemed at all material times to have had, the legal capacities of a
body corporate for the purpose of holding, dealing with and
enforcing copyright and for the purposes of all legal proceedings
relating to copyrjght.

187 Ongmal works made or first publxshed by mternatwnal
orgamzatmns

(1) Where an original literary, dramatic, musical or artistic work is
made by, or under the direction or control of, an international
orgamnization to which this Act applies in such circumstances that
copyright would not, apart from this subsection, subsist in the
work:

(a) copyright subsists in the work;
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(b) that copyright subsists so long as the work remains
unpublished; and

(c) the organization 1s subject to Part X the owner of that
copyright.

(2) Where an original literary, dramatic, musical or artistic work is
- first published by, or under the direction or control of, an
international organization to which this Act applies in such
circumstances that copyright would not, apart from this subsection,
subsist in the work immediately after the first publication of the
work .
(a) copyright subsists in the work, or, if copynght in the work
subsisted immediately before its first publication, continues
~ to subsist in the work;
= (b) that copyright subsists until the'end-of 70 years after theend~ - — -
' of the calendar year in which the work was first published;
and
(c) the organization is, subject to Part X, the owner of that
copynght

(3) Part 1], other than the provisions of that Part relating to the
subsistence, duration or ownership of copyright, applies in relation
to copyright subsisting by virtue of this section in like manner as it
‘applies in relation to copyright subsisting by virtue of that Part.

188 Subject-matter, other than original works, made or first
published by international organizations

(1) Where a sound recording or a cinematograph film is made by, or
under the direction or control of, an international organization to
which this Act applies in such circumstances that copyright would
not, apart from this subsection, subsist in the recording or film:

(a) copyright subsists in the recording or film; -

(b) that copyright subsists so long as the recording or film
remains unpublished; and

(¢) the organization is, subject to Part X, the owner of that
copyright,
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(2) Where a sound recording or a cinematograph film is.first published

by, or under the direction or control of, an international

_organization to which this Act applies in such circumstances that

copyright would not, apart from this subsection, subsist in the
recording or film 1mmed1ately after the first pubhcatlon of the
recording or film:

{a) copynght subsists in the rccordmg or film, or, if copyright in
- the recording or film subsisted immediately before its first
publication, continues 1o subsist in the recording or film;

(b) that copyright subsists until the end of 70 years after the end
of the calendar year in which the rccordlng or film was ﬁrst
published; and-

(<} the organizationis, subjcct to Part X, the owner of that
copyright. :

(3) Where an edmon ofa. hterary, dramatlc musu:al or artistic work or

4

of 2 or more hterary, dramatic, musical or artistic works, other than
an edition that reproduces a previous edition of the same work or
works, is published by, or under the direction or control of, an
international organization to which this Act apphes in such

- circumstances that copyright would not, apart from this subsection,

subsist in the edition xmmedlately after the first publication of the
edition:

(a) copyright subs:sts in the edltlon

(b) that copyright subsists until the end of 25 years after the end
of the calendar year in WhICh the edmon was first published;
and

{¢) the orgamzatlon is, subject to Part X, the owner of that
copyri ight.

Part v, other than the provistons of that Part rciatmg to the
subsistence, duration or ownership of copyright, applies in relation
to copyright subsisting by virtue of this section in like manner as it
applies in refation to copyright subsisting by virtue of that Part.
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Part IX—Moral rights of authors of literary,
dramatic, musical or artistic works and
cinematograph films tee Nowe 2

Division 1—Preliminary
189 Definitions [see Note 2]

In this Part, unless the contrary intention appears:

act of false attribution has the meaning given by subsection
195AC(2).

 artistic work means an artistic work in which copyright subsists.
attributable act has the meaning given by subsection 193(2).
attributor has the meaning given by subsection 195AC(2).

author, in relation to a cinemato_graph film, means the maker of the
film. ' o

. cinematograph film means the complete and final version of a
cinematograph film in which copyright subsists.

deal means sell, let for hire, by way of trade offer or expose for
. sale or hire, exhibit in public, or distribute and, in Division 3,
includes publish.

" derogatory treatment has the relevant meaning given by
Division4. ' .

" director, in telation to a cinematograph film, has a meaning
affected by section 191..

dramatic work means a dramatic work in which copyright subsists.
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~infringing article means:
- (a) an article that embodies a literary, dramatic, musical or
artistic work, or a cinematograph film, whether or not the’
article bears or contains other material; or

(b) areproduction of, or of an adaptatlon of, a literary, dramatic
or musical work; or

(c) areproduction of an artistic work; or

(d) acopy of a cinematograph film;
being a work or film in respect of which a moral right of the author
has been infringed, other than by derogatory treatment not
involving the matenal dmtornon or alteration of, or the mutilation .
of, the work or film.

fiterary work means a literary work in which copyright subsists.

maker, in relation to a cinematograph film, means the director of
“the film, the producer of the film and the screenwriter of the film.

moral right means:
(a) aright of attribution of authorship; or
(b) aright not to have authorship falsely attnbutcd or
(¢) aright of integrity of authorship.

musical work means a musical work in which copyright subsists.

nante, in Division 3, includes a pseudonym, initials or a
monogram.

person representing the author, in relation to a possible
infringement of any of an author’s moral rights in respect of a
work, means a person who, under subsection 195AN(1) or (2), is
entitled to exercise and enforce the moral right concemed.

producer, in relation to a cinematograph film, has the meaning
given by section 191. ' '

right of attribution of authorship has the meaning given by
Division 2.
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right of integrity of authorskzp has the meaning given by

- "Division 4.

right-not to have authorsh:p faisely attributed has the meaning -
glven by Division 3.

screenwriter, in relation to a cnnematograph ﬁlm means the person

who wrote the script or screenplay of the film, as that meaning is
affected by section 191.

work means a literary work, a dramatic work, a musical work, an
artistic work or a cinematograph film. :

190 Moral rights conferred on individuals |

Only individuals have moral rights.

191 Director, producer and screenwriter of cinematograph film

(1)

@

3)

A reference in this Part to the director of a cinematograph film in
the direction of which 2 or more individuals were involved is a
reference to the principal director of the film and does not include a
reference to any subsidiary director, whether described as an
associate director, line director, assistant director or in any other
way.

A reference in this Part to the producer of a cinematograph film is
a reference to:
(a) the individual who was the producer of the film; or
(b) if there were 2 or more individuals involved in the production
of the film—the individual who was the principal producer of
the film;
and does not include a reference to any subsidiary producer,’
whether described as an executive producer, associate producer,
line producer, assistant producer or in any other way.

As only individuals have moral rights (see section 190), if the -
producer of a cinematograph film was a body corporate, the only
moral rights in respect of the film are those of the director and
screenwriter.. '
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+(4) A reference in this Part to the screenwriter of a cinematograph film

{ for which 2 or more individuals were involved in the writing of the

i script or screenplay is a reference to the principal screenwriter.
Note: If there were 2 or more principal directors, 2 or more individuals who

were the principal producers, or 2 or more principal screenwriters, of a
cinemnatograph film, section 195A2J, 195AZK or 195AZL applies.

191A, 191B [see Note 2]
192 Rights to be additional to other rights (seeNote 2]
The moral ri ghts of the author of a work are in addition to any

other rights in relatiori to the work that the author or anyone else
has under this Act.

|
\._

i
\

1
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Division 2—Right of attribution of a“uthors‘hip
193I Author’s right of attribution of auth'ors'h'ip. '

- (1) The author of 2 work has a right of attribution of authorshlp in
respect of the work.

- '(2) The author’s right is the right to be identified in accordance with
this Division as the author of the work if any of the acts (the
- attributable acts) mentloned in section 194 are done in respect of
" the work. -

194 Acts giving rise to rlght of atmbunon of authorshlp

(1) If the work is a literary, dramatlc or musical work, the atmbutable
acts are the following:

{2} to reproduce the work in a matenal form, -
(b) to publish the work; L
{c} to perform the work in public;

(d) to communicate the work to thé public;
{e) to make an adaptation of the work.

- (2) If the work is an artistic work the atmbutable acts are the
following:

(a) to reproduce the work ina matenal form
(b} to publish the work; '

(c) toexhibit the work _to the public;

(d) to communicate the work to the public.

(3) If the work is a cinematograph film, the attributable acts are the
following:

(a) to make a copy of the film;
(b} to exhibit the film in public;
(¢) to communicate the film to the _public.
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195 Nature of the 1dent1f catmn of author .

{1) Subject to subsecnon (2), the author of a work may be 1dent1ﬁed by
any reasonable form of identification.

(2) If:

' (b) the author of a2 work has miade known, either generally ortoa
person who is required under this Part to identify the author,
_that the author wishes to be 1clent1ﬁed ina partlcular way,
‘and - :

(L‘) the 1dent1ﬁcatlon of the author in that way is reasonable in

-the circumstances; -

the 1dent1ﬁcanon is to be made in that way

195AA Identlficatlon of aut]mr to be clear and reasonably
promment

An ldentlficatlon of the author of a work must be clear and
reasonably prominent.

195AB What is a reasonably prominent identification

When a literary, dramatic, musical or artistic work is reproduced in
a material form, an adaptation is made of a literary, dramatic or
musigal work, or a copy of a cinematograph film is made, an
identification of the author is taken to be reasonably prominent if it
is included on each reproduction of the work or of the adaptation or
on each copy of the film, as the case may be, in such a way that a
person acquiring the reproduct:on or copy will have notice of the
author’s 1dent1ty -

'Division 2A—sections 19SABA-195ABE [see Notc 2]
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Section 195AC

Division 3—-R1ght not to have authorshxp of a work falsely
atmbuted

195AC Author’s right not to have authorship falsely attributed

(1) The author of a work has a right not to have authorshlp of the work
falsely attributed.

(2) The author’s right is the right not to have a person (the attributor)
do, in respect of the work, any of the acts (the acts of false
atti'ibutibn) mentioned in the following provisions of this Division.

195AD Acts of false attnbutlon of authox:shlp of a llterary, dramatic
" or musical work R

If the work is a literary, dramatic or musical work, it is an act of
false attribution in relation to the author of the work:

{(a) to insert or affix, or to authorise the inserting or affixing of, a
person’s name in or on the work or in or on a reproduction
of the work, in such a way as:"

(1) to imply falsely that the person is the author or an
author of the work; or
(ii) to imply falsely that the work is an adaptatlon of a work
of the person; or
~ (b) to deal with the work with a person’s name so inserted or
affixed, if the attributor knows that the person is not an
author of the work or that the work is not an adaptation of a
work of the person, as the case may be; or

{c) to deal with a reproduction of the work, being a reproduction

" in or on which a person’s name has been so inserted or
affixed, if the attributor knows that the person is not an
author of the work or that the work is not an adaptation of a

- work of the person, as the case may be; or

(d) to perform the work in public, or communicate it to the
public, as being a work of which a person is the author or as
being an adaptation of a2 work of a person, if the attributor
knows that the person is not an author of the work or that the
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work is not an adaptation of the work of the pcrson as the
case may be. T : .

195AE Acts of false attribution of authorship of artistic work
(1) This section applies if the work is an artistic work.
(2) Tt is an act of false attribution in relation to the author of the work:

(a) to insert or affix, or to authorise the inserting or affixing of, a
person’s name in or on the work, or in oron a reproductlon
“of the work, or to use, or to authorise the use of, a person s
‘name’in connection with the work, or in connection with 3
reproduction of the work, in such a way as to imply falsely

_that the person is an author of the work; or .

(b) to deal with the work with a person’s name $0 1nserted or
affixed, if the attributor knows that the person is not an
-author of the work; or .

(¢) to deal with a.reproduqtlon of the work, being a reproduction
in or on which a person’s name has been so inserted or
affixed, if the attributor knows that the person is not an
author of the work; or _

{d) t0 communicate the work. to thc pubhc as bemg a work of

which a person is the author, if the attributor knows that the
_person is not an author of the work.

195AF Acts of false attribution of authorshlp of cinematograph film

(l) ThlS section’ applles if the work is a cmematograph film.

(2) It is an act of false attnbutlon in relation to the director, produccr
.or screenwriter of the film:. - -

(a) to insert or affix, or to authonse the 1nsert1ng or affixing of, a
‘person’s.name on the film or on a copy of the film in such a
way as to imply falsely that the person is the director,
producer or screenwriter, as the case may be, of the film; or
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(b) to deal with the film or a copy of the film if a person’s name
‘has been so inserted or affixed on the film or a copy, as the
case may be, and the attributor knows that the person is not
the director, producer or screenwrlter, as the case may be, of
the film; or
(c) to communicate the film to the public as being a film of )
which a persbn is the director, producer or screenwriter, as
the case may be, if the attributor knows that the person is not
- the director, producer or screenwriter of the film.

195AG Acts of false attribution of authorship of altered literary,
dramatic, musical or artistic work

(1) If the work is a 11terary dramatic, musncal or artistic work that has
- - - - - -been-altered by a-person other-than-the-author of the-work; itis-an -
act of false attribution in relation to the author of the work:
(a) to deal with the work as so altered, as being the unaltered
-work of the author; or
(b) to deal with a reproduction of the work as so altered, as being
- a reproduction of the unaltered work of the author;
if, to the knowledge of the attributor, it is not the unaltered work or
a reproduction of the unaltered work, as the case may be, of the
author.

(2) Subsection (1) doés not apply if:
(a) - the effect of the alteration is insubstantial; or

(b) the alteration was required by law to be made', Or was
otherwise necessary to avoid a breach of any law.

195AH Act of false attribution of aﬁthbrship of altered
cinematograph film

(1} If the work is a cinematograph film that has been altered by a
person other than the maker of the film, it is an act of false
atteibution in relation to the director, the producer and the
screenwriter of the film to deal with a copy of the film as so
altered, as being a copy of the unaltered film, if, to the knowledge
of the attributor, the copy of the film is not a copy of the unaltered
film.
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(@ Subséction (1) does not apply if: .
(a) the e_ffect of the alteration is insubstantial; or

(b) the alteration was required by law to be made, or was
otherwise necessary to avoid a breach of any law.

Division 3A—sections 195AHA-195AHC [sec Note 2)
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Division 4—Right of integrity of authorship of a work
195A1 Author’s right of integrity of authorship

(1) The author of a work has a ri ight of inte gnty of authorship in
respect of the work.

(2) The author’s right is the right not to have the work subjected to
derogatory treatment.

195AJ Derogatory treatment of literary, dramatic or musical work

In this Part:

derogatory treatment, in relation to a literary, dramatic or musical
work, means:

(a) the doing, in relation to the work, of anything that results in a
material distortion of, the mutilation of, or a material
alteration to, the work that is prejudicial to the author’s
honour or reputation; or

(b) the doing of anything else in relation to the work that is
prejudicial to the author’s honour or reputation.

195AK Defogatory treatment of artistic work
In this Part:

derogatory treatment, in relation to an artistic work, means:

(a) the doing, in relation to the work, of anything that results in a
material distortion of, the destruction or mutilation of, or a
material alteration to, the work that is prejudicial to lhe
author’s honour or reputation; or

(b) an exhibition in public of the work that is prejudicial to the
author’s honour or reputation because of the manner or place
in which the exhibition occurs; or

(c} the doing of anything else in relation to the work that is
prejudicial to the author’s honour or reputation.
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195AL Derogatory treatment of cmematograph film

ln thls Part:

derogatory treatment, in relation to a cinematograph film, means:

(a) the doing, in relation to the film, of anything that results ina
material distortion of, the mutilation of, or a material '
alteration to, the film that is prejudicial to the maker’s honour
or reputation; or

(b) the doing of anything else in relation to the film that is
prejudicial to the honour or reputation of the maker of the
film, :

Division 4A—sections 195ALA, 195ALB [see Note 2]
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‘Section 195AM

Division 5—Duration and exercise of moral rights
Subdivision A [see Note 2)

195AM Duration of moral rights [seeNote2) ~ °

(1} An author’s right of integrity of authorship in respect of a
cinematograph film continues in force until the author dies.

(2) An author’s right of integrity of authorship in respect of a work
other than a cinematograph film continues in force until copyright
ceases to subsist in the work.

(3) An author’s moral rights (other than the right of integrity of
authorship) in respect of a work continue in force until copyright
ceases to subsist in the work.

195AN Exercise of moral rights [see Note 2]

(1) If the author of a work dies, the author’s moral rights (other than
the right of integrity of authorship in respect of a cinematograph
film} in respect of the work may be exercised and enforced by his
or her legal personal representative.

(2) If the affairs of the author of a work are lawfully administered by
another person (except under a law for the relief of bankrupt or

insolvent debtors), the author’s moral rights may be exercised and
enforced by the person administering his or her affairs.

(3) Subject to this section, a moral right in respect of a work is not
transmissible by assignment, by will, or by devolution by operation
of law. .

@ If;
(a) acinematograph film; or

{b) a literary, dramatic, musical or artistic work as included in a
cinematograph film;

has 2 or more authors, the authors may enter into a written
co-authorship agreement by which each of them agrees not to
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exercise his or her right of integrity of authorship in respect of the
film or work, as the case may be, except jointly with the othcr
author or authors.

S A co-authorship agreement has effect according to its terms.

Subdivision B—sections 195ANA, 195ANB [sce Note 2]
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Section 195A0

Division 6—Infringement of mor_al rights

- Subdivision A [see Note 2]

195A0 Infringement of right of attribution of authorship [see Note 2]

Subject to this Division, a person infringes an author’s right of
attribution of authorship in respect of a work if the person does, or
authorises the doing of, an attributable act in respect of the work
without the identification of the author in accordance with
Division 2 as the author of the work. '

195AP Infrmgement of right not to have authorshxp falsely

attributed {see Note 2]

- Subject to this Division, a person infringes an author’s right not to

have authorship of a work falsely attributed if the person does an
act of false attribution in respect of the work.

195AQ Infringement of right of 'integrity of authorship'[se_e Note 2]

(1) This section has effect subject to this Division.

(2

(3)

A person infringes an author’s right of integrity of authorship in
respect of a work if the person subjects the work, or authorises the
work to be subjected, to derogatory treatment.

if a literary, dramatic or musical work has been subjected to

derogatory treatment of a kind mentioned in paragraph (a) of the
definition of derogatory freatment in section 195A] that infringes

the author’s right of integrity of authorship in respect of the work,
a person infringes the author’s right of integrity of authorship in
respect of the work if the person does any of the following in
respect of the work as so derogatorily treated:

{a) reproduces it in a material form;
{b) publishes it; . :
{(c) performs it in public;

(d) communicates it to the public;
{e)} makes an adaptation of it.
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(4) If an artistic work has been subjected to derogatory treatment of a

kind mentioned in paragraph (a) of the definition of derogatory =
treatment in section 195AK that infringes the author’s right of
integrity of authorship in respect of the work, a person infringes the
‘author’s right of integrity of authorship in respect of the work if the
person does any of the following in respect of the work-asso . - ;
derogatorily treated:

(a) reproduces it in a material form

(b) publishesit;

(¢) communicates it to the pub]ic.'

(5) If a cinematograph film has been subjected to derogatory treatment

of a kind mentioned in paragraph (a) of the definition of
derogatory treatment in section 195AL that infringes the author’s.
right of integrity of authorship in respect of the film, a person
infringes the author’s right of integrity of authorship in respect of

+ the film if the person does any of the followmg in respect of the
film as so derogatorily treated:

{a) makes a copy of it;
(b) exhibits it;
() communicates it to the public.

195AR No infringement of right of attribution of authorshlp if it was

reasonable not to identify the author

(1) A person who does, or authorises the doing of, an attributable act

1in respect of a work does not, because the author of the work is not

- identified, infringe the author’s right of attribution of authorship in
respect of the work if the person establishes that it was reasonable
in all the circumstances not to identify the author.

(2) The matters to be taken into-account in determining for the

purposes of subsection (1) whether it was reasonable in particular
circumstances not to identify the author of a literary, dramatic,
musical or artistic work include the following:

(a) the nature of the work;

{b) the purpose for which the work is used;
(¢) the manner in which the work is used;
{d) the context in which the work is used;
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(e) any practice, in the industry in which the work is used, that is
relevant to the work or the use of the work;

(f) any practice contained in a voluntary code of practice, in the
industry in which the work is used, that is relévant to the'
work or the use of the work; :

" (g) any difficulty or expense that would'have been incurred as a
result of identifying the author;

(h) whether the work was made:

. (1) in the course of the author’s employment; or
(ii) under a contract for the performance by the author of
services for another person;

(i) if the work has 2 or more authors—their views about the
failure to identify them.

(3) The matters to be taken into account in detérmining for the
purposes of subsection (1) whether it was reasonable in particular
circumstances not to identify the maker of a cinematograph film
include the following: :

{a) the nature of the film;

(b) whether the primary purpose for which the film was made
was for exhibition at cinemas, for broadcastmg by television
or for some other purpose;

(c) the purpose for which the film is used;

(d) the manner in which the film is used;

(e) the context in which the film is used;

(f) any practice, in the industry in which the film is used, that is
relevant to the film or the use of the film;

(g) any practice contained in a voluntary code of practice, in the
industry in which the film is used, that is relevant to the film
or the use of the film;

_(h) .any difficulty or expense that would have been incurred as a

- result of identifying the maker; '

(i) ‘whether the film was made in the course of the employment
of the director, produc_er or screenwriter,
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195AS No infringement of right of integrity of authership if

(D)

(2)

derogatory treatment or other action was, reasonable

A person does not, by subjeetmg a work, or authonsmg a work to
be subjected, to derogatory treatment, infringe the author’s right of
integrity of authorship in respect of the work if the person
establishes that it was reasonable in all the circumstances to subject
the work to the treatment. .

The matters to be taken into account in defermining for the
purposes of subsection (1) whether it was reasonable in particular
circumstances to subject a literary, dramatic, musical or artistic
work to derogatory treatment mclude the following:

(a) the nature of the work;

{(b) the purpose for which the work is used;

(c) the manner in which the work is used;

(d) the context in which the work is used;

(e) any practice, in the industry in which the work is used, that is
relevant to the work or the use of the work;

(f) any practice contained in a voluntary code of practice, in the
industry in which the work is used, that is relevant to the
work or the use of the work; :

(g) whether the work was made:

(i) in the course of the author’s employment; or
(ii) under a contract for the performance by the author of
services for another person;

(h) whether the treatment was required by law or was othefwise_
necessary to avoid a breach of any law;

- {1) if the work has 2 or more authors—the1r views about the
treatment.

(3) The matters to be taken into account in determinin g for the
purposes of subsection (1) whether it was reasonable in particular

circumstances to subject a cinematograph film to derogatory
treatment include the following:
(a) the nature of the film:
(b) whether the primary purpose for which the film was made
was for exhibition at cinemas, for broadcasting by television
or for some other use;
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(4)

(c) the purpose for which the film is-used;.
(d) the manner in which the film is used;
(e) the context in which the film is used;

(f) any practlce in the industry in which the film is used, that is
_relevant to the film or the use of the film;

(g) any practlce contained in a voluntary code of practice, in the
industry in which the film is used, that is relevant to the film
_or the use of the film;

(h) whether the film was made in the course of the employment
of the director, producer or screenwriter who alleges that the
treatment was derogatory;

(i) whether the treatment was required by law or was otherwise
necessary to avoid a breach of any law.

A person ‘who does any act referred to in subsection 195AQ(3), (4)
or (5) in respect of a work that has been subjected to derogatory
treatment of a kind mentioned in that subsection does not, by doing
that act, infringe the author’s right of integrity of authorship in
respect of the work if the person establishes that it was reasonable

in all the circumstances to do that act.

195AT Certain treatment of works not to constitute an infringement

(1)

of the author’s right of integrity of authorship

The destruction of a moveable artistic work is not an infringement
of the author’s right of integrity of authorship in respect of the

-work if the person who destroyed the work gave the author, or a

person representing the author, a reasonable opportunity to remove

- the work from the place where it was situated.

(2)

A change in, or the relocation, demolition or destruction of, a

_building is not an infringement of the anthor’s right of integrity of

authorship in respect of an artistic work that is affixed to or forms
part of the building if’

(a) the owner of the building, after makmg reasonable inquiries, -
cannot discover the identity and location of the author or a

~ person representing the author; or

' (b) if paragraph (a) does not apply—ithe owner complles with
subsection (2A) in relation to the change, relecation,
demolition or destruction.
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(2A) This subsection is complied with by the owner of a building in
relation to a change in, or the relocation, demolition or destruction
of, the building if:

(a) the owner has in accordance with thc rcgulanons and before

(b)

(>

(d)

(e}

(a)

the change, relocation, demolition or destruction is carried -
out, given the author or a person representing the author a
written notice stating the owner’s intention to carry out the
change, relocation, demolition or destruction; and
the notice stated that the person to whom the notice was
given may, within 3 weeks from the date of the notice, seek
to have access to the work for either or both of the following
purposes: ' ' :

(:) makmg a record of the work;

(it} consulting in good faith with the owner about the
change, relocation, demolition or destruction; and

the notice contained such other information and particulars as
are prescribed; and

where the person to whom the notice was given notifies the
owner within the period of 3 weeks referred to in
paragraph (b) that the person wishes to have access to the
work for either or both of the purposes mentioned in that '
paragraph—the owner has given the person a reasonable
opportunity within a further period of 3 weeks to have such
access; and '

where, in the case of a change or relocation, the person to
whom the notice was given notifies the owner that the person
requires the removal from the work of the author’s :
identification as the author of the work—the owner has
complied with the requirement. '

(3) A change in, or the relocation, demolition or destruction of, a
building is not an infringement of the author’s right of integrity of
authorship in respect of the building, or in respect of any plans or
instructions used in the construcnon of the building or a part of the
building if:

the owner of the building, after making reasonable inquiries,
cannot discover the identity and location of the author or a
person representing the author, or of any of the authors or
persons representing the authors, as the case may be; or
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(b) if paragraph (a) does not apply—the owner complies with
"subsection (3A) in relation to the change relocation,
demohtxon or destruct:on

(3A) ThIS subsection is complied with by the owner of a building in
relation to a change in, or the relocation, demolition or destruction
of, the building if: )

(a) the owner has, in accordance with the regulations and before
the change, relocation, demolition or destruction is carried
out, given the author or a person representing the author, or
the authors or the persons representing the authors, whose
identity and location the owner knows, a written notice
stating the owner’s intention to carry out the change,

_relocation, demolition or destruction; and

{(b) the notice stated that the person to whom the notice was
given may, within 3 weeks from the date of the notice, seek
to have access to the building for elther or both of the
following purposes:

© (i) making a record of the artistic work;
(i} consulting in good faith with the owner about the
change, relocation, demolition or destruction; and

(¢} the notice contained such other mformatwn and particulars as
are prescribed; and ' :

(d} where the person to whom the notice was given notifies the
owner within thé period of 3 weeks referred to in
paragraph (b) that the person wishes to have access to the
building for either or both of the purposes mentioned in that
paragraph—the owner has given the person a reasonable
opportunity within a further penod of 3 weeks to have such
access; and

(e) -where, in the case of a change or relocation, the person to

 whom the notice was given notifies the owner that the person
requires the removal from the building of the author’s
identification as the author of the artistic work—the owner
has complied with the requirement.

'(4) Subs_ectiohs (2), (2A}, (3)and (3A) do not limit the operation of
section 195AG.
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{4A) The removal or relocation by a person (the remover) of a moveable

artistic work that is situated at a place that is accessible to the
public, and was made for installation in that place, is not an -
infringement of the author’s right of integrity of authorship i in
respect of the work if the remover:

(a)

after making reasonable 1nqu1ries cannot discover the
identity and location of the author Or & person representing

- the author; or

(b)

if paragraph (a) does not apply—comphes with
subsection (4B) in relation to the removal or relocation.

{(4B) This ‘subsection is complied with by the. remover in relation to the
removal or relocation of a moveable artistic work if:

(a)

(b)

(c)

(d}

(e

the remover has, in accordance with the regulations and
before the removal or relocation is carried out, given the
author or a person representing the author a written notice
stating the remover’s intention to carry out the removal or
relocation; and o

the notice stated that the person to whom the notice was

.given may, within 3 weeks from the date of the notice, seek

to have access to the work for either or both of the following
purposes:
(i) makinga record of the work

(i1) consulting in good faith with the remover about the
removal or relocation; and

the notice contained such other information and particulars as
are prescribed; and _

where the person to whom the notice was given notifies the
remover within the period of 3 weeks referred to in
paragraph (b) that the person wishes-to have access to the
work for either or both of the purposes mentioned in that
paragraph—the remover has given the person a reasonable
opportunity within a further period of 3 weeks to have such
access; and

where the person to whom the nonce was given notifies the
remover that the person requires the removal from the work
of the author’s identification as the author of the work—the
remover has complied with the requirement.
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(S)_ Anythi'ng done in good faith to restore or preserve a work is not, by
- that act alone, an infringement of the author’s right of integrity of
.- -authorship in respect of the work.

195AU Infringement by impo&atioh for sale or other dealing

" (1) An author’s moral right in respect of a2 work is infringed by a
' person who imports an article into Australia for the purpose of
dealing with the article if the importer knew, or ought reasonably
to have known, that, if the article had been made in Australia, it
would have been an infringing article.

(2) In subsectiorn (1):

dealing with does not include distributing except where the
proposed distribution is for the purposes of sale. -

195AV Infringement by sa}.e and other dealings

(1) Anauthor’s moral right in respect of a work is infringed by a .
person who, in Australia, deals with an article if the person knew,
or t_)ught reasonably to have known, that the article was an
infringing article or, in respect of an imported article, would, if it
had been made in Australia, have been an infringing article.

(2) In subsection {1):

deals with does not include: :

(a) distributes, except where the distribution is for the purposes
of sale; or o _

{(b) deals with by means of a dealing covered by paragraph
195AD(b), 195AD(c), 195AE(2)(b), 195AE(2)(c) or
195AE(2)(b) or subsection 195AG(1) or 195AH(1); or

(c) deals with by means of an exhibition that is an attributable
act to which section 195A0 applies or an exhibition to which
subsection 195AQ(5) applies. -

195AVA Matters {o be taken into account [see Note 2)

In determining whether a person has authorised the doing of an act
that is an infringement of moral rights, the matters that must be
taken into account include the following:

Copyright Act 1968 369



PartIX Moral rights of authors of literary, dramatic, musical or artistic works and
cinematograph films
Division 6 Infringement of:moral rights

Section 195AVB

(a) the extent (if any) of the person’s power to prevent the domg
of the act concerned; :

(b} the nature of any relationship existing between the person
and the person who did the act concerned;

(¢) whether the person took any reasonable steps to prevent or
avoid the doing of the act, including whether the person
complied with any relevant industry codes of practice.

195AVB Communication by use of certain facilities [see Note 2]

A person (including a carrier or carriage service provider) who
provides facilities for making, or facilitating the making of, a
communication is not taken to have authorised the doing of an act
that is an infringement of moral rights merely because another
person uses the facilities so provided to do such an act.

195AW Author’s consent to act or omission—films or works in films

(1A) This section applies to a work that is:
(a) a cinematograph film; or

(b) "a literary, dramatic, musical or artistic work as lncluded ina
cinematograph film. -

(1) Itis not an infringement of a moral right of an author in respect of
a work to do, or omit to do, something if the act or omission is
within the scope of a written consent given by the author or a
person representing the author. :

(2) A consent may be given in relation to all or any acts or omissions
occurring before or after the consent is given,

(3) A consent may be in ven in relation to:

(a) aspecified work or specified works existing when the
consent is given; or :

(b) a work or works of a particular description;
(i) the making of which has not begun; or
(i) that is or are in the course of being made.

(4) A consent may be given by an employee for the benefit of his or -
her employer in relation to all works made or to be made by the
employee in the course of his or her employment.

370 Copyright Act 1968



Moral rights of authors of literary, dramatic, musical or artistic works.and
cinematograph films Part IX
Infringement of moral rights Division 6

Section 135AWA

(5) ‘A consent given for the benefit of the owner or prospective owner

(6)

of copyright in the work or works to which it relates is presumed,
unless the contrary intention appears in thie consent instrument, to
extend to his or her licensees and successors in title, and to any
persons who are authorised by the owner or prospective owner, or
by such a licensee or successor in title, to do acts comprised in the
copyright.

Subsections (2) to (3), mcluswe, do not limit the operatlon of
subsection {1).

195AWA Author’s ‘consent to act or omission—work that is not a

(1)'

(2)

3

“4)

film or included i in a ﬁlm :

This section applies to a literary, dramatic, musical or artistic work
other than such a work as included in a cinematograph film.

It is not an infringement of a moral right of an author in respect of
a work to do, or omit to do, something if the act or omission is
within the scope of a written consent genuinely given by the author
or a person representing the author.

Subject to subsection (4), a consent does not have any effect unless
it is given:

(a) . in relation to specified acts or omissions, or specified classes
or types of acts or omissions, whether occurring before or
after the consent is given; and

(b) in relation to either of the following:

(i) a specified work or specified works existing when the
consent 1s given, or -

(i) a specified work, or works of a particular descrlptlon
the making of which has not begun or that is or are io
the course of being made.

A consent may be given by an employee for the benefit of his or
her employer in relation to all or any acts or omissions (whether
occurring before or after the consent is given) and in relation to all
works made or to be made by the employee in the course of his or
her employment.
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(3) A consent given for the benefit of the owner or prospective owner
of copyright in the work or works to which it relates is presumed,
unless the contrary intention appears in the consent instrument, to

- extend to his orher licensees and successors in title, and to any
_persons who are authorised by the owner or prospective owner, or
by such a licensee or successor in title, to do acts comprised in the
copyright. '

195AWB Consent invalidated by duress or false or mls!eadlng
statements

{1) If a person applies duress to an author, or to a person representing
an author, in connection with the giving of a consent for the
purposes of section 195AW or 195AWA, the consent does not
‘have any effect.

{2) If: _
(a) a person makes a statement to another person; and
_ (b) the person makes the statement knowing:

(i) that the statement is false or rmsleadmg in a material
partticular; or

(ir) that a matter or thing has been omitted from the
statement without which the statement is false or
misleading in a material particular; and

{c) the person makes the statement with the intention of
persuading the other person to give, or not to give, a consent
for the purposes of section 195AW or 195AWA,;

the consent does not have any effect.

195AX Ac_ts or omissions oufside Australia

It is not an infringement of an author’s moral right in respect of a
work to do, or omit to do, something outside Australia.

Subdivision B—sections 195AXA-195AXL [see Note 2)
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Division 7—Remedies.f0r infringements of moral rights

S_u.bdivision A [see Note 2]

195AY Definition etc. [see Note 2]
(1) ‘In this Division:

action means a procecdmg of acivil nature between parties, and
includes a counterclaim.

(2) In the application of this Division in relation to a counterclaim,
references to.the defendant are taken to be references to the
__plaintiff. '

195AZ Actions for infringement of moral rights [sée_ Note 2]

If a person infringes any of the moral rights of an author in respect
of a work, the infringement is not an offence but the authoror a
person representing the author may bring an action in respect of the

* infringement, subject to any co-authorship agreement in force
under section 195AN to which the author is a party.

195AZA Remedies for infringements of moral rights [see Note 2]

(1) Subject to section 203, the relief that a court may grant in an action
for an infringement of any of an author’s moral rights in respect of
a work includes any one or more of the following:

(a) an injunctibn (subject to any terms that the court thinks fit);

(b) damages for loss resulting from the infringement;

(¢) a declaration that a moral right of the author has been
infringed;

(d) an order that the defendant make a public apology for the
infringement;

(e) an order that any false attribution of authorshlp, or
derogatory treatment, of the work be removed-or reversed.

(2) Inexercising its discretion as to the appropriate relief to be granted,
the court may take into account any of the following:
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(a) whether the defendant was aware, or ought reasonably to
have been aware, of the duthor’s moral rights;

(b) the effect on the author’s honour or reputation resulting from
any damage to the work; -

(¢) the number, and categones of people who have seen or hea.rd
the work; :

(d) anything done by the defendant to rmtxgate the effects of the
infringement;

(e} if the moral right that was infringed was a right of attribution
of authorship—any cost or difficulty that would have been
associated with identifying the author;

{(f) any cost or difficulty in removing or reversing any false
attribution of authorship, or derogatory treatment, of the
work.

(3) In deciding whether or not to grant an injunction under -

subsection (1), the court must consider whether the parties have
made any attempt to negotiate a settlement of the action and
whether it should adjoumn the hearing or further hearing of the
action for the purpose of giving the parties an appropriate
opportunity to negotiate a settlement, whether through a process of
mediation or otherwise.

4) If:

{a) the work is a cinematograph film; and

{b} the action is brought by a person who is a screenwriter of the
film; and

(c) the relief granted in the action consists of or includes
damages; and

(d) the person has aiready been granted relief by way of damages
in an action for an infringement of his or her moral rights as
an author of the dramatic work constituted by the script or
screenplay for the film;

the amount of any damages that, apart from this subséction, would
be awarded to the person in the action referred to in paragraph (b)

~ 1s to be reduced by the amount of the damages awarded to the

person in the action referred to in paragraph (d).
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5 It
' (a) the work is a dramatic work constituted by the screenplay or
-script for a cinematograph film; and

(b) the action is brought by a person who is an author of the
screenplay or script; and

(c} the relief granted in the action consists of or includes
damages; and -

(&) the person has already been granted relief by way of damages
in an action.for an infringement of his or her moral rights as a
screenwriter of the film;

the amount of any damages that, apart from this subsection, would
be awarded to the person in the action referred to in paragraph (b)
is to be reduced by the amount of the damages awarded to the

.- . person.in the action referred to in paragraph (d).

(6) Tf, in respect of an act done after the death of an author of a work,
“damages are recovered under this section by the legal personal
representative of the author, those damages devolve as if they

formed part of the author’s estate and as if the right of action in
respect of the doing of the act had subsisted, and had been vested
in the author, immediatcly before his or her death.

Note: ~  Subsection {6} does not apply in relation to the right of integrity of

authorship in réspect of a cinematograph film, which ends on the
author’s death. See subsectior 195AM(1).

195AZB Saving of other rights and remedies [see Note 2]

(1) Subject 1o this section, this Part does not affect any right of action
or other remedy, whether civil or crimiral, in proceedmgs brought
otherwise than under this Part. :

(2) Any damages recovered in proceedings brought under this Part are

" to be taken into account in assessing damages in proceedings
brought otherwise than under this Part and arising out of the same
operation or transaction.

(3) Any damages rccovered in proceedmgs brought otherwise than
under this Part are to be taken into account in proceedings brought
under this Part and arising out of the same operation or transaction.
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195AZC Jurisdiction of couxts [see Note 2]

(1) The jurisdiction of the Supreme Court of a State or Territory in a
matter arising under thlS Part is to be exercised by a. smgle Judge of
the Court. :

(2) Subject to subsection (3), a decision of a court of a State or .
Temtory (however constltuted) ander th:s Part is final.

(3) An appeal lies from a dec:suon of a court of a State or Territory
under this Part; : : -
~ (a) to the Federal Court of Australia; or
(b) by special leave of the ngh Court, to the I-hgh Court

“@ The Federal Court of Australia has Junsdlctlon with respectto .,
matters arising under this Part. '

(5) The Federal Magi strates Court has jurisdiction with respect to
matters arising under this Part,

195AZD Presumption as to suﬁsistence of copyright L

In an action brought under this Part for an infringement of a moral

* right in respect of a work, copyright is presumed to subsist in the
work if the defendant does not put in issue the question whether
copyright subsists in the work.

19S5AZE Presumption as to subsistence of moral rights {see Note 2]

- In an action brought under this Part for an infringement of a mora)
right in respect of a work, if copyright is presumed or proved to
have subsisted in the work when the infringement is atieged to
have occurred, the moral right is presumed to have subsisted in the

~work at that time.

195AZF Presumptlons in relation to authorshlp of work

(l) Section 127 applies in respect of an action brou ght under this Part.

(2) If a name purporting to be the name of the director, producer or
screenwriter of a cinematograph film appeared on copies of the
film that were issued when the film was made, then, in an action
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brought under this Part, the person whose name so appeared is, if it
was his or her true name or a name by which he or she was

commonly known, presumed, unless.the contrary is established, to
be the director, producer or screenwriter, as the case may be, of the

film,

195AZG Other presumptions in relation to llterary, dramatic,
- musical or artistic work

Secnons 128 and 129 apply in respect of an action brought under
this Part.

Subdivision B—sections 195AZGA-195AZGF [see Note 2]
—  Subdivision C-==sections 195AZGG, 195AZGH [see Note 2}~ - -
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Division 8—Miscellaneous

Subdivision A [see Note 2]

195AZH Parts of works

Moral nghts in respect ofa work apply in relanon toa whole ora
substantial part of the work.

195AZ1 Works of joint authorship

(1) This section applies to a literary, dramatic, musical or artistic work:
that is a work of joint authorshlp

(2) The nght of attribution of authorshlp in respect of the work is a
right of each joint author to be identified as a joint author.

(3) An act of false attnibution in respect of the work infringes the right
of each joint author not to have authorship of the work falsely
‘attributed.

(4) The right of integrity of authorship in respect of the work is a nght
of each joint author.

(5) The consent of one joint author to any act or omisston affecting his
or her moral rights in respect of the work does not affect the moral
rights of the other joint author or other joint authors in respect of
the work.

195AZJ Cinematograph films that have more than one principal

director

(1) This section applies to a cinematograph film that has more than
one principal dlrecsor

(2) The director’s nght of attribution of authorship in respect of the
film is a right of each director to be identified as a director.

(3) An act of false attribution in respect of the direction of the film
infringes the right of each director not to have the direction of the
film falsely attributed.
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(4) The director’s right of integrity of authorship in respect of the film
is a right of each director.

(5) The consent of one director to any act or-omission affecting-his or
her moral rights in respect of the film does not affect the moral
rights of the other director or other directors in re%pect of the film.

195AZK Cinematograph films that have more than one prmcnpal
producer

(1) This section applies to a cinematograph film of .whi'ch more than
one individual is the principal producer. ' .

(2) The producer’s right of attribution of authorship in respect of the
ﬁlm isa nghl of edch producer to be 1dent1fied as a producer

(3) An act of false attribution in respect of the productlon of the ﬁ]rn
infringes the right of each producer not to have the production of
the film falsely attributed. '

(4) The producer’s right of integrity of authorship in respect of the
film is a right of each producer. -

(5) The consent of one producer to any act or omission affecting his or
her moral rights in respect of the film does not affect the moral
rights of the other producer or other producers in respect of the
film. :

195AZL Cmematograph films that have more than one principal
screenwriter :

(1) This section applies to a cinematograph film of which there is more
than one principal screenwriter.

(2) The screenwriter’s right of attribution of authorship in respect of
the fitm is a right of each screenwr.;ler to be identified as a
screenwriter.

(3) An act of false attribution of authorship in respect of the script or
screenplay of the film infringes the right of each screenwriter not
to have the authorship of the script or screenplay of the film falsely
attributed. '
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4)

)

The screenwriter's right of integrity of authorship in respect of the
film is a right of each screenwriter.

The consent of one screenwriter to any act or omission affecting
his or her moral rights in respect of the film does not affect the
moral rights of the other screenwriter or other screenwriters in
respect of the film,

19SAZM Application—right of attribution of authorship

(1)

(2)

The right of attribution of authorship in respect of:
(a) acinematograph film; or .
(b) aliterary, dramatic, musical or artistic work as included in a
cmematograph film;

subsists only if the cinematograph film is made after the
conmimenceinent of this Part.

The ri ght of attribution of authorship in respect of a literary,
dramatic, musical or artistic work other than such a work as
included in a cinematograph film subsists in respect of a work
made before or after the commencement of this Part but this Part
only applies in relation to attributable acts done after that
commencement. '

Note: . Subsection 22{1} explains when a literary, dramatic, musical or artistic

work is taken to be made and paragraph 22(4)(a} explams when a
cinematograph film is taken to be made.

195AZN Application—right not to have authorship falsely

(1)

2)

attributed

The right not to have authorship falsely attributed subsists in
respect of a work made before or after the commencement of this
Part but this Part only applies in relation to acts of false attribution
done after that commencement.

Paragraph 195AD(b) or (c), 195AE(2)(b) or (¢) or 195AF(2)(b)
applies to an act of false attribution done after the commencement
of this Part even if the name concerned was inserted or affixed
before that commencement
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Note: Subsegtion 22(1) explains when a literary, dramatic, musical or artistic
work is taken to be made and paragraph 22(4)(a} explains when a
cinematograph film is taken to be made.

195AZ0O Application—fight of integrity of éuthbrship

(1) The right of integrity of authorship in respect of:
{a) a cinematograph film; or :
- (b) aliterary, dramatic, musical or artistic work as included in a
. cinematograph film;

subsists only if the cinematograph film is made after the
commencement-of this Part, '

(2) Subject to subsection (3), the right of integrity of authorship in
respect of a literary, dramatic, musical or artistic work, other than
such a work as included in a cinematograph film, subsists in
respect of a work made before or after the commencement of this
Part.

(3) This Part applies in relation to an infringement of a right of
integrity of authorship that subsists in respect of a work referred to
in subsection (2) that was made before the commencement of this
Part only if the infringement occurs after the commencement of
this Part. However, an act referred to in paragraph 195AQ(3)(a),
{b), (c), {d) or {e} or {(4Xa), (b) or {c) is not an infringement if the -
relevant derogatory treatment occurred before that commencement.

' Note: Subsection 22(1} explains when a literary, dramatic, musical or artistic

work is taken to be made and paragraph 22(4){(a) explains when a
cinematograph film is taken to be made,

Subdivision B—sections 195AZP-195AZR |see Note 2]
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195A Interpretation

(1} In this Part (Other than subsecnon 2031—1(5)), officer in charge
means:

(a)

in relation to archives—the person- holdmg, or performing the
duties of, the office or position in the service > of the body
administering the archives the duties of which involve that
person having direct responsibility for the maintenance of,

- and the provision of services in relation to, the collection

(b}

(c)

comprising the archives;

in relation to a central records authority-—the person holdmg
or performing the duties of, the office in the service of the
body administering the authority the duties of which involve
that person having direct responsibility for the mamtenance
of, and the provision of services in relation to, the records
deposited with the authority; and

in relation to.a library—the officer holding, or performing the
duties of, the office or position in the service of the body
administering the library the duties of which involve that
person having direct responsibility for the maintenance of,

-and the provision of services in relation to, the collection

comprising the library.

(2) In this Part, a reference to the prescribed retention period after the
making of a copy of the whole or a part of a work, an eligible item
or another subject-matter that was made in reliance on section 49,
50, 51A, or 110B shall be read as a reference to such pericd as is

. declared by the regulations to be the prescribed retention period for
the purposes of this Part. )

3

A reference in this Part to an educational institution, to an
institution assisting persons with a print disability or to an
institution assisting persons with an intellectual disability includes
a reference to an institution that has at any time been an
educational institution, an institution assisting persons with a print
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disability or an institution assisting persons with an intellectual
dlsabrhty, as the case may be. :

{4) A reference in this Part to an institution includes a reference to a
school of nursing, an undertaking within a hospital, a teacher
education centre and an undertaking within a body admlmstermg
an educational.institution. -

195B Review of certain decisions :

(1) For the purposes of this sectlon the followmg dec1810ns are
rewewablc demslons
{a) a _dCCISIOH of the Attorney-General refusl'mg to make a
declaration in respect of a body or institution under
subsection 10A(1), 135P(1) or 135ZZB(1); '

(b} a decision of the Attorney-General revoking a declaration
made in respect of a body or institution under subsecuon
10A(1), 135P(1) or 135ZZB(1); _

(ba) a decision of the CEO under subsection '1'35(6A) to declare a
notice given under subsection 135(2) to be ineffective;

{¢) adecision of the CEQ under section 135AA refusing to seize
copies under subsection 135(7);

(d) a decision of the CEQ not to give permission under
Subsection 135AD( 1)

(2) Where the Attomey General makes a rev1ewabie de(:lslon referred
to in paragraph (1)(a) or (b), the Attorney-General shall cause toc be
sent to the body or institution concerned a wiritten notice
containing:

(a) the terms of thc demsron and

{b) a staternent to the effect that, subjcct 10 the A dmmwtratwe
Appeals Tribunal Act I 975, apphcatlon may be made to the
Adrmmstratlve Appeals Tribunal for review of the decision;
and '

{c) except where subsectlon 28(4) of that Act applies—a
statement to the effect that the body or institution may
request a state_mcnt under section 28 of that Act.
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(3). 1f the CEO makes a reviewable decision referred 1o in
paragraph (1)(ba), (c) or (d), the CEO must cause to be sent to the
. objector or importer whose interests are affected by the decision a
.motice containing: _
- (a) the terms of the de(:lslon and TRV
(b} except where subsection 28(4) of the Administrative Appeals
Tribunal Act 1975 applies—a statement to the effect that the_
objector or importer, as the case may be, may request a '
statement under section 28 of that Act.

(4) Failure to include in a notice under subsection (2) or (3) 2
statement of the kind referred to in paragraph (2)(b) or (¢} or
(3)(b), as the case requires, does not affect thc val:dxty of the
decision to which the notice relates

-(5) Application may be made to the Adrmmstranve Appeals Tribunal
for review of a. rewewable decision.

(8) In this section: _ _ _
CEO means the Chlef Executive Ofﬁcer of Customs

decmon has the same meaning as in the Admrmstranve Appeals
" Tribunal Act 1975.

196 Assignments and licences in respéct'oi‘ copyright

(1) Copyright is personal property and, subject to this section, is
transmissible by assignment, by will and by devolution by
operation of law.

~ (2) An assignment of copyright may be limited in any way, including
- any one or more of the following ways:

(a) soasto apply to one or more of the classes of acts that, by
virtue of this Act, the owner of the copyright has the
exclusive right to do (including a class of acts that is not
separately specified in this Act as being comprised in the
copyright but falls within a class of acts that is so specified);

(b) soasto apply toa placc in or part of Australia;

(c) so as to apply to part of the period for which the copyright is
to subsist,
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(3)

S

Section 197
An assignment of copyright (whether total or partial) does not have
effect unless it is in wrmng signed by or on bchalf of the assignor.

A licence grantcd in respect of a copynght by the owner of the
copyright binds every successor in title to the interest in the

-copyright of the grantor of the licence to the same extent as the
‘licence was binding on the grantor

197 Prospectwe ownershlp of copynght -

0

Where, by an agreement made in relation to a fu{ure copyright and

" signed by or on behalf of the person who would, apart from this
section, be the owner of the copyright on its coming into existence,

that person purports to assign the future copyright (wholly or
partially) to another person (in this subsection referred to as the

-assignee); then if; on the-coming into existence-of the copyright,

the assignee or a person claiming under him or her would, apart
from this subsection, be entitled as against all other persons to have
the copyright vested in him or her (wholly or partially, as the case
may be}, the copynght on its coming into existence, vests in the

assighee or his or her siiccessor in title by force of this subsection.

2

(3

Where, at the time when a copyright comes into existence, the _
person who, if he or she were then living, would be entitled to the
copyright is dead, the copyright devolves as if it had subsisted

urimediately before his or her death and he or she had then been
“the owner of the copyright.

A licence granted in respect of a future copyright by the

prospective owner of the copyright binds every successor in title to -

the prospective interest in the copyright of the grantor of the

. licence to the same extent as the licence was binding on the

grantor.,

198 Copyright to pass under will with unpublished work

Where under a bequest, whether specific or general, a person is
entitled, beneficially or otherwise, to the manuscript of a literary,
dramatic or musical work, or to an artistic work, and the work was
not published before the death of the testator, the bequest shall,

* unless a contrary intention appears in the testator’s will, be read as
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‘including the copyrlght in the work in so far as the testator was the
" owner of the copynght immediately before his or her death.

198A Non-mfnngement of trade mark in relafion to the 1mportatmn
of copyright materlal -

{1} A person who uses a rcg: stered trade mark in relanon to imported
goods that are similar to goods in respect of which the trade mark
is registered does not infringe the trade mark if: '

(a) the imporiation would have constituted an infringement of

... copyright-except for the operatlon of a parallel importation
provision; and

* (b) the trade mark was applied to, or in relanon to, the goods
before the importation (whether the mark was applied before
or after'the commencement of this section); and

(c) the trade mark was applied by, or with the consent of:

(1) aperson who, at the time the mark was applied, was the
registered owner of the mark; or '
" (i) aperson who, at the tlme the mark was applied, was the
owner of the mark in the place where the mark was
applied and who had been a registered owner of the
mark at any time before then.

{2) Un,le'ss the contrary intcntion appears, an expx"’essibn used in this
section has the same meaning as in the Trade Marks Act 1995.

(3) In this section:

parallel importation provision means:
(a) section 44D, 44E, 44F, 112D or 112DA; or
(b) section 44C or 112C (in so far as that section applies in _
relation to an accessory to an article of the kind mentioned in
subsection 10AD(1)).

199 Reception of broadcasts

(1) Where the inclusion in a television broadcast or sound broadcast of
a reading or recitation of an extract from a published literary or
dramatic work, or from an adaptation of such a work, does not
constitute an infringement of the copyright in the work, a person
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@

3

who, by the reception of the broadcast, causes the work or
adaptation to be performed in public does not, by domg 80, infringe
the copynight in the work.

A perso_n who, by the rcc_eption of a television broadcast or sound
broadcast, causes a sound recording to be heard in public does not,
by doing so, mfnnge the copyright, if any, in that recordlng under
Part IV.

A person who, by the reception of an authorized television
broadcast, causes a cinematograph film to be seen or heard in

. public shall be treated, in any proceedings for infringement of the

.. thebroadcast. . . ... _____. . ... ...

copyright, if any, in the film under Part IV, as if the person had
been the holder of a licence granted by the owner of that copyright
to cause the film to be seen or heard in public by the reception of

If, in the circumstances mentioned in subsection (3), the person

_ causing the cinematograph film to be seen or heard infringed the

®

(7)

copyright in the film by reason that the broadcast was not an
authorized broadcast, proceedings shall not be brought against that
person under this Act in respect of his or her infringement of that
copyright but the infringement shall be taken into account in

“assessing damages in any proceedings against the maker of the

broadcast in respect of that copyright, in so far as that copyright
was infringed by the making of the broadcast.

Fb; the purposes of this séction, a broadcast, in relation to a
cinematograph film, is an authorised broadcast only if it is made
by, or with the licence of, the owner of the copyright in the film.

A reference in this section to a broadcast must be read as a
reference to a broadcast made by the Australian Broadcasting -

“ Corporation, by the Specidl Broadcasting Service Corporation, by

the holder of a licence allocated by the Australian Broadcasting
Authority under the Broadcasting Services Act 1992, orby a
person authorised to make the broadcast by a class licence

.determined by that Authority under that Act.
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200 Use of works and broadcasts for educational purposes

(1) The copyright in a literary, dramatic, musical-or artistic work is not
infringed by reason only that the work is reproduced or, in the case
of a literary, dramatic or musical work, an adaptation of the work is
made or reproduced:

(a) in the course of educational instruction, where the work is
reproduced or the adaptation is made or reproduced by a
- teacher or student otherwise than by the use of an appliance
adapted for the production of multiple copies or an appliance
capable of producing a copy or copies by a process of
" reprographic reproduction; or

(b) as part of the questions to be answered in an exannnanon or
in an answer to such a question.

(2) The making of a record of a sound broadcast, being a broadcast '
" that was intended to be used for educational purposes, does not
- constitute an-infringement of copyright in a work or sound
recording included in the broadcast if: '
(a) the record is made by, or on behalf of, the person or authority
in charge of a place of education that is not conducted for
profit; and

(b) the record is not used except in the course of instruction at
that place.

(2A) The making of a record of a sound broadcast is not an infringement
of copyright in the broadcast if the record is made by, or on behalf
" of, the body administering an educational institution and is not
used except for the educational purposes of that institution or
another educational institution.

(3) For the purposes of sections 38 and 103, in determining whether
the making of an article constituted an infringement of copyright,
subsections (1), (2).and (2A) shall be disregarded.

(4) For the purposes of any provision of this Act relating to imported
articles, in determining whether the making of an article made
outside Australia would, if the article had been made in Ausiralia
by the importer of the article, have constituted an infringement of
copyright, subsections (1), (2) and (2A) shall be disregarded.
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200AA Use of breadcasts by institutions assisting persons with an

intellectual disability

“The making of a record of a sound broadcast is not an infringement

© of copyright in the broadcast if the record is made by, or on behalf

of, the body administering an institution assisting persons with an
intellectual disability and is used only for the purpose of the
provision of that assistance by that institution.

201 Delivery of library material to the National Library

(1) The publisher of any library material that is published in Australia

and in which copyright subsists under this Act shall, within one
month after the publication, cause a copy of the material to be

. delivered at his or her own expense to the National Libfary,

(2)

(3}

4

(5)

Penalty: $100.

The copy of any library material delivered to the National Library
in accordance with this section shall be a copy of the whole
material (including any illustrations), be finished and coloured, and
bound, sewed, stitched or otherwise fastened together, in the same
manner as the best copies of that material are published and be on
the best paper on which that material is printed.

When any library material is delivered to the National Library in
accordance with this section, the National Librarian shall cause a
written receipt for the material to be given to the publisher of the
material. :

This section is not intended to exciude or limit the operation of any
law of a State or Territory (whether made before or after the
commencement of this Act) that makes provision for or in relation
to the delivery to a specified public or ether library in or of the
State or Territory of copies of Library material published in the
State or Territory. '

In this section:
illustrations includes drawings, engravings and photographs.

library material means a book, periodical, newspaper, pamphlet,
sheet of letter-press, sheet of music, map, plan, chart or table, being
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a literary, dramatic, musical or artistic work or an edition of such a
work, but does not include a second or later edition of any material
unless that edition contains additions or alterations in the
letter-press or in the illustrations.

202 Groundless threats of iegai proceedings

(1

2)

(3}

)

(5)

Where a person, by means of circulars, advertisements or

otherwise, threatens & person with an action or proceeding in
respect of an infringement of copyright, then, whether the person
making the threats is or is not the owner of the copyright or an
exclusive licensee, a person aggrieved may bring an action against
the first-mentioned person and may obtain a declaration to the
effect that the threats are unjustifiable, and an injunction against
the continuance of the threats, and may recover-such damages (if
any) as he or she has sustained, unless the first-mentioned person
satisfies the court that the acts in respect of which the action or
proceeding was threatened constituted, or, if done, would

‘constitute, an infringement of copyright.

The mere notification of the existence of a copyright does not
constitute a threat of an action or proceeding within the meaning of
this section.

Nothing in this section renders a barrister or solicitor of the High
Court, or of the Supreme Court of a State or Territory, liable to an
action under this section in respect of an act done by him or her in
his or her professional capacity on behalf of a client.

The defendant in an action under this section may apply, by way of
counterclaim, for relief to which he or she would be entitled in a
separate action in respect of an infringement by the plaintiff of the
copyright to which the threats relate and, in any such case, the

‘provisions of this Act with respect to an action for infringement of

a copyright are, mutatis mutandis, applicable in relation to the
action. '

A reference in this section to an action in respect of an
infringement of copyright shall be read as including a reference to
an action in respect of the conversion or detention of an infringing
copy or of a device used or intended to be used for making
infringing copies.
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203 antatmn on power of courts to grant rellef in proceedings

under thls Act

Nothmg in this Act authorizes a State court or a court of a Territory
to grant relief by way of injunction or account of profits if that
court would not, apart from this Act, have power to grant such

relief,

203A Retention of declarations in relation to cOpxes made by

W

@

(3)

hbranes, archives or mstltut;ons

Where, at any time before the expiration of thc prescribed retention
period after the makmg of a copy of the whole ora part of a work
or other subject-matter in reliance on section 49, 50, 51A or 110B
by an authorized officer of a library or archives, a relevant
declaration in relation to the making of the copy is not retained in
the records of the library or archives:

(a) the body administering the library or archives concerned; and

(b) the officer in charge of the library or archives concerned; _
are each guilty of an offence punishable, upon conviction, by a fine
not exceeding $500.

A body or person is not liable to be convicted twice of an offence
against subsectlon (1) with respect to the retentzon of the same
declaration.

It is a defence to a prosecution of the body administering, or of the

- officer in charge of, a library or archives for an offence against

subsection {1} in relation to the retention of a declaration if the
body or person prosecuted (in this subsection referred to as the
defendam) satisfies the court that: :
(a) in the case of a prosecution of the officer in charge of a
library or archives—the declaration relates to the making of a
copy .of the whole or a part of a work, a sound recording or a
cinematograph film before the day on which the defendant
_became the officer in charge of the library or archives and
was not in the possession of the body administering the
library or archives at that day; or
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_(b) in any case—the defendant took all reasonable precautions,
and exercised due diligence, to ensure the retention of the
declaration in the records of the library or archives, asthe
case requires.

- 203D Arrangement of declaratwns and records

(1) Where the declaratlons that relate to the mak.tng of copies of the
whole or parts of works or other subject-matter by an authorized
officer of a library or archives in reliance on any of the following

. sections, namely, sections 49, 50, 51 A and 110B, and that are
retained in the records of the body administering the library or
archives are not arranged in chronological order according to the
dates on which the declarations were made:

(a) the body administering the library or archives, as the case
_ may be; and
(b) the officer in charge of the library or archlves as the case
may be;
are each guilty of an offence punishable, upon conviction, by a fine
not exceeding $500.

(5) It is a defence to a prosecution of a body or person for an offence

© against subsection (1) if the body or person satisfies the court that
the body or person took all reasonable precautions, and exercised
due diligence, to ensure that the declarations were arranged as
mentioned in that subsection. '

203E Inspection of records and declaratmns retamed by libraries,
archives or institutions ;

(1) The owner of the copyrlght in a work, sound recording or
cinematograph film, or the agent of such an owner:
(a) may notify the officer in charge of a library or archives, in
writing, that he or she wishes to inspect:

(i) all the relevant declarations retained in the records of
the library or archives that relate to the making, in
reliance on section 49, 50, S1A or 110B, of copies of
works or parts of works or of copies of other
subject-matter; or
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4)

(6

(6A)

(8)

(i) such of those declarations as relate to the making, in
reliance on section 49, 50, 51A or 110B, of copies of
works or parts of works or of copies of other
subject-matter and were made during a period specified
in the notice;

on a day specified in the notice, bemg an ordinary working
day of the library, archives or institution not less than 7 days
after the date of the giving of the notice; and

(b} may, if the notice related to the making of copies of works or
parts of works or of copies of other subject-matter in reliance
on section 51A or 110B, state in the notice that he or she also
wishes to inspect, on the day so specified, the collection of
the library or archives. '

Where a person gwes notice, under subsection (1), to the officer in
charge of a library or archives that he or she wishes to inspect
certain declarations on a parucular day, that person may, during the
ordinary working hours of the library or archives, on that day, but
not earlier than 10 a.m. or later than 3 p.m., inspect the declarations
to which the notice relates and, where the notice relates also to the
inspection of the collection of the library or archives, may also
during those hours on that day inspect that collection, and, for that
purpose may enter the premises of the library or archives.

Where a person who attends at the premises of a library or archives

for the purpose of exercising the powers conferred on him or her
by subsection (4) is not provided with all reasonable facilities and
assistance for the effective exercise of those powers:
(a) the body administering the library or archives, as the case
may be; and
(b) the officer in charge of the hbrary or archives, as the case
may- be;
are each guilty of an offence pumshable upon conviction, by a fine
not exceedmg $500.

Subsection (6) is an offence of strict habllity

- Note: For strict liability, see section 6.1 of the Criminal Code.

The officer in charge of a library or archives shall not be convicted
of an offence against subsection (6} if the officer adduces evidence
that he or she believed, on reasonable grounds, that the person who
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9)

(10

- (10A)

(1D

attended the premises of the library or archives, as the case may be,

as mentioned in that subsection, was provided with all reasonable
facilities and assistance for the effective exercise of the powers
conferred by subsection (4) and that evidence is not rebutled by the
prosecution. - :

The body administering a library or archives shall not be convicted

_of an offence against subsection (6) if the body adduces evidence

that it took all reasonable precautions, and exercised due diligence,
to ensure that the person who atteénded the premises of the library
or archives, as the case may be, as mentioned in that subsection,
was provided with all reasonable facilities and assistance for the
effective exercise of the powers conferred by subsection (4) and
that evidence is not rebuttedby the prosecution. '

A person who, either dlrectly or mdlrectly, except with the
intention of:

(a) informing the owner of the copyright in a work or other
‘subject-matter that a copy (including a microform copy) has
been made of the work or other subject-matter;

(b) enforcing a right that a person has under this Act in
connection with a work or other subject-matter in which
copyright subsists; or - :

“{¢) ensuring comphance with a provision of Dwnsmn Sof
Part Il or with a provision of this Part;

makes a record of, or divulges or communicates to a person,
information in relation to which subsection (11) applies in relation
to the first-mentioned person is guilty of an offence punishable,
upoen conviction, by a fine not exceeding $500.

Subsection (10} is an offence of strict liability.

Note: For strict Liability, sce section 6.1 of the Criminal Code.

This subsection applies in relation to information in relation to a
person if, and only if:
(a) the information was acquired by the person in the course of
an inspection conducted by the person under subsection (4);
or o
(b) the information was divulged or communicated to the person
by another person and this subsection applies in relation to
the information in relation to the other person.
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203F Additional offences in relation to the making and retention of

a1y

records and declarations -

A person shall not, under section 49, 50, 51A or 110B, make a
declaration that the person knows, or.ought reasonably to know, is

false or misleading in a material particular.

@

Penalty:
(a) in a case where the person knows that the declaration is false
or misleading in a material particular—$500; or
(b) in any othercase—$250. '

A person shall not intentionally dispose of or destroy, or cause to
be disposed of or destroyed, any relevant declaration in relation to.
the making of a copy of the whole or a part of a work or other
subject-matter in reliance on section 49, 50, 51A or 110B, being a
declaration in respect of which the prescribed retention period has
not expired, if the person knows, or ought reasonably to know, that
the prescribed retention period in respect of the declaration has not
-expired. ' '

Penalty: : o
(a) in a case where the person knows that the prescribed
retention period in respect of the declaration has not
expired—8$500; or :
- (b} in any other case—$250.

203G Additional offences relating to déclaratiops under subsections

W

2

116A(3) and 132(5F)

A person must not, under subsection 1 16A(3) or 132(5F), make a
declaration, knowing the declaration to be false or misieading in a
material particular. '

Penalty: Imprisonment for 12 months.

A person must not, under s_ubsection 1 16A(3) or 132(5F), make a
declaration, being reckless as to whether the declaration is false or
misleading in a material particular.

Penalty: Imprisonment for 6 months.
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(3) A person must not dispose of or destroy, or cause to be disposed of

or destroyed, a declaration under subsection 116A(3) or 132(5F),
being a declaration whose prescribed retention period has not
expired, if the person knows, or is reckless as to whether, that
period has not exp1red

Penalty: Impnsonment for 6 months.

203H Notation of certain copies etc. .

(1) In proceedings against a person or body for infringement of

copyright in a work in connection with the making, by or on behalf
of an institution, of a reproduction-of the work, or of a part of the
work, the person or body is not entitled to rely on section 49, 50 or

- 51A as justification for the making of the reproduction unless, at or
about the time the reproduction was made, there was made on the

' reproduction a notation stating that the reproduction was made on
behalf of that institution and specifying the date on which the

. reproduction was made. : S

(2) In proceedings against a person or body for infringement of

copyright in a sound recording or a cinematograph film in

connection with the making, by or on behalf of an institution, of a

copy of the sound recording or cinematograph:film, the person or

body is not entitled to rely on section 110B as justification for the

making of the copy unless, at or about the time the copy was made,
. there was made on, or attached to, the copy a notation stating that

- the.copy was made on behalf of that institution and specifying the

date on which the copy was made. -

(4) A person who:

(a) makes on a reproduction of a work, or of a part of a work, a

notation of the kind referred to in subsection (1); or

(aa) makes on, or attaches to, a copy of a sound recording or a
cinematograph film a notation of the kind referred to in
subsection (2);

being a notation that contains a statement that the person knows, or

ought reasonably to know, is false or misleading in a material

patticular, is guilty of an offence, punishable, upon conviction, by

a fine not exceeding: .
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(¢) in a case where the person knows that the statement is false
" “or misleading in a material particular—$500; or

(d) in any other case—$250

(3) For the purposes of subsections (1) and (2)
(a) if a reproduction of the whole or part of a work, or a copy of

a sound recording or a cinematograph film:

(i) is made, or caused to be made, by an authorized officer
of a library; or

(i1) is made by, or on behalf of the officer i in charge of a
library;

* being a library of an institution, the reproduction or copy is -

taken to have been made on behalf of the institution; and .

(b) if a reproduction of the whole or part of a work or a copy of

a sound recording or a cinematograph film:

(i) is made, or caused to be made, by an authonzed officer
of a library; or- :

(ii) is made by, or on behalf of, thc ofﬁcer in charge ofa
llbra.ry,

being a library that is not a library of an institition:

(iii) the reproduction or copy is taken to have been made on
behalf of the person or body administering the llbrary, :
and

(iv) -those subsecuqns apply as if references fo an 1n_st1tunon
were references to that person or body; and

(c) ifa reproduction of the whole or part of a work, or a copy of

a sound recording or a cinematograph film:

(i) is made, or caused to be made, by an authonzed officer
of archives; or

(i) is made by, or on behalf of, the officer in charge of
archives;

then: _ _ _

" (i) the reproduction or copy is taken to have been made by
or on behalf of the person or body adrmmstermg the
archives; and -

(iv) those subsectlon_s apply as if references to an institution
were references to that person or body; and
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(d) if a reproduction, or a record embodying a sound recording,
. of the whole or part of a work is made by or on behalf of the
body administering an institution, the reproduction or record
is taken to have been made on behalf of the institution; and
(e) if a copy of a sound recording or a cinematograph film is
-made by or on behalf of the body administering an
institution, the copy is taken to have been made on behalf of
the institution.

(6) The production, in any proceedings:

(a) for infringement of copyright in a work; or
{(c) for a contravention of a provision of this Act;.

- of a reproduction of a work, or of a part of a work, bearing a
notation or mark of the kind referred to in subsection (1), 135K(1),
135ZY(1), 135Z2Q(4) or 13SZT(4) is prima fac:e evidence of the
matters stated in the notation or mark

(7) For the purposes of subsection (6), where a réproduction-of a work

or a part of a work, bears a notation or mark of a kind referred to in
subsection (1), 135K(1), 135ZX(1), 135ZQ(4) or 135ZT(4) the
notation or mark shall, unless the contrary is proved, be deemed to
have been made on the reproductlon at or about the time the
reproduction was made.

(9A) The preduction, in any proceedings:

(a) for infringement of copyright in a sound recording, a
cinematograph film or an eligible item; or
{c} for a contravention of this Act;
of a copy of a sound recording or a cinematograph film bearing, or
"to which there is attached, a notation or mark of the kind referred
to in subsection (2), 135K (1), 135ZX (1), 135ZQ(4) or 135ZT(4), is
prima facie evidence of the matters stated in the notation or mark.

(9B) For the purposes of subsection (9A), where a copy of a sound

recording or a cinematograph film bears, or where there is attached
to such a copy, a notation or mark of the kind referred to in
“subsection (2), 135K(1), 135ZX(1), 135ZQ(4) or 135ZT(4), the
notation or mark shall, unless the contrary is proved, be deemed to
have been made on or attached to the copy at or about the time the
copy was made.
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_ (10) In this section:

reproduction, in relation to a work, or paft of a work, includes a
microform copy, a Braille version, a large print version, or 2
_photographic version of the work, or of the part of the work.
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Part XI—Transitional

Division 1—Preliminary

204 Interpretation

(N

(2)

In this Part, the expression photograph has, in lieu of the meaning
given to that expression by section 10, the meaning given by the
next succeeding subsection. :

For the purposes of any provision of this Part that provides that an
expression is to have the meaning given to that expression by this
section or that refers to an expression as defined by this section:

collective work means:
(a) an encyclopaedia, dictionary, vear book or similar work;
(b} a newspaper, review, magazine or similar periodical; or
(¢} awork written in distinct parts by different authors, or in

which works or parts of works of different authors are
incorporated.

deliver, in relation to a lecture, includes deliver by means of a
mechanical instrument.

dramatic work includes a piece for recitation, a choreographic
work or entertainment in dumb show the scenic arrangement or
acting form of which is fixed in writing or otherwise, and a
cinematograph production where the arrangement, the acting form
or the combination of incidents represented gives the work an
original character.

lecture includes an address, speech and sermon.

~ literary work includes a map, chart, plan, table and compilation.

perform, in relation to a dramatic work as defined by this section
or a musical work, means make an acoustic representation of the
work or a visual representation of a dramatic action in the work,
and includes make such a representation by means of a mechanical
instrument.
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photograph includes photo- hthograph and a work produced by a
process similar to photography :

205“ References to makmg of works; recordings Iand-ﬁlms

For the purposes of any reference in this Part to works, sound
 recordings or cinematograph films made before the
commencement of this Act, a work, sound recording or
. cinematograph film the making of which extended over a period
" shall be deemed not to have been made before the commencement
of this Act unless the making of it was completed before the
commencement of this Act.

206 References in other laws or instruments to copyright

(1) Without preJ udxce to the operatlon of the succeedil ng sections of
this Part:

(a)

e

{c)

a reference in any other Jaw of the Commonwealth or in any
contract, agreement or other instrument to a provision of the
Copyright Act, 1911 shall be read as a reference, or as
including a reference o the correspondmg provision of this
Act;

a reference in any other law of the Cornrnonwealth or in any
contract, agreement or other 1nstrument to copyright or to
works in which copyright subsists shall, if apart from this Act

- it would be read as a reference to copyright under the

Copyright. Act, 1911 or to works in which copyright
subsisted under that Act, be read as a reference, or as

- including a reference, to copyright under this Act or to works

or any other subject-matter in which copyright subsists under
this Act, as the case may be; and .

a reference in any other law of the Commonweaith or in any
contract, agreement or other instrument to the grant of an
interest in copyright by licence shall be read, in relation to
copyright under this Act, as a reference to the grantof a
licence in respect of that copyright.

(2) This section has effect unless the contrary intention appears in the
-other law of the Commonwealth or in the contract, agreement or
other instrument, as the case may be.
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(3) In this section, law of the Commonwealth means:
{(a) an Act; .
(b} an instrument (including regulauons or rules) havmg effect
by virtue of an Act; : :
_ {¢) an Ordinance of a Territory and any other law in force in a
Temtory; . .
{d) an instrument (_inbludin’g regulations or rules) having effect
" by virtue of such an Ordinance or law; and
(e) an instrument having effect by virtue of any such regulations
or rules as are mentioned in paragraph (b} or paragraph (d).

207 Application

Except in so far as this Part otherwise expressly provides, this Act
applies in relation to things existing at the commencement of this
Act in like manner as it applies in relation to things coming into
existence after the commencement of this Act.

1208 Authorship of photographs

(1) A reference in this Act to the author of a photograph shall, in .
relation to a photograph taken before the commencement of this
Act, be read as a reference to the person who, at the time when the
photograph was taken, was the owner of the material on which the
photograph was taken.

(2) However, if the owner of the material on which the photograph
~ was taken was a body corporate, then subsection (1) only applies in
- respect of references to the author of the photograph that relate to
the ownership of the copyright in the photograph.
Note: For example, subsection (I') does not apply in relation to references to

the author of the photograph that relate to the duration of the copyright
in the photograph.

209 Publication

(1) For the purposes of ti‘le- applicétion of subsection 29(5) in
determining whether a publication that took place before the
commencement of this Act was the first publication, the reference
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in that subsection to a period of not more than 30 days shall be read
as a reference to a period of not more than 14 days.

(2) For the purposes of the application of subsection 29(7) in relation
to an act done before the commencement of this Act: -
~ (a) areference in that subsection to copyright includes a
reference to copyright under the Copyright Act 1905 and o
copyright under the Copynght Act, 1911; and
(b) a reference in that subsection to the licence of the owner of
copynght shall:
(i) in relation to copyright under the Copyrrght Act 1905—
be read as a reference to the privity of the owner; and
(i) in relation to copyright ander the Copyrlght Act,
1911—be read as a reference to the consent or
_ acquiescence of the owner. =
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Division 2-Original works
210 Expired copyright not to revive _

(1) Notwithstanding anything in Part III, copyright doés not subsist by
virtue of that Part in a work first published before the
commencement of this Act unless copyright subsisted in the work
under the Copyright Act, 1911 immediately before the
commencement of this Act.

(2) T’he last preceding subsectlon does not.apply in relatlon to a work
to which Division 5 applies. -

211 Original works in which copyright subsists

(1)} Subsection 32(1) applies to works made before the commencement
of this Act as if each reference in that subsection to a qualified
person included a reference to a British subject and to a person
domiciled in any part of the Queen’s dominions to which the
Copyright Act, 1911 extended.

(2) Subsection 32(2) applies to works first published before the
commencement of this Act as if paragraphs (d) and {e) of that
subsection were omitted.

(3) Subsection 32(2) applies to works that are first published after the
commencement of this Act and the author of which died before the
commencement of the Nationality and Citizenship Act 1948 as if
the reference in paragraph 32(2)(e) to a qualified person included a
reference to a person who would have been an Australian citizen if
that Act had been in force immediately before his or her death.

(4) Subsection 32(3) does not apply to or in relation to a building that
was constructed before the commencement of this Act.

+ (5) This section has effect subject to the last preceding section.
213 Ownership of copyright

(1} Subsections 35(4) and (6) do not apply in relation to works made
before the commencement of this Act.
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(2)

(3)

4

- (5)

Subsection 35(5) does not apply in relation to a work that was or is
made in pursuance of an agreement made before the '
commencement of this Act.

Where a work is excluded from the application of subsection 35(4),
(5) or (6) by reason of either of the last two preceding subsections,
subsection 35(2) has effect in relation to the work subject to the
succeeding subsecﬂons of this section. :

The operation of any of the next three succeeding subsections in
relation to a particular work may be excluded or modified by
agreement.

Where, in the case of a work being a photograph, ponrait_ or
engraving:

(a) a person made, for valuable consideration, an agreement with
another person for the taking of the photograph, the painting
or drawing of the portrait or the- makmg of the engraving by
the other person; and

" (b) the work was made in pursuance of the agreement;

(6)

(7

- (8)

the first-mentioned person is the owner of any copyright subsisting
in the work by virtue of Part ITI.

Where the work was made by the author in pursuance of the terms
of his or her employment by another person under a contract of
service or apprenticeship, that other person is the owner of any
copyright subsisting in the work by virtue of Part IIL

Where the work is a literary, dramatic or artistic work that was
made by the author in pursuance of the terms of: his or her
employment by the propriétor of a newspaper, magazine or similar
periodical under a contract of service or apprenticeship and was so
made for the purpose of publication in a newspaper, magazine or
similar periodical, the author is entitled to restrain the publication
of the work otherwise than in a newspaper, magazine or similar
periodical. :

In the last three preceding subsections, expressions that are defined

by section 204 have the meanings respectively given to those

expressions by that section and do not have the meanings, if any,
respectively given to those expressions by Part L
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214 'Infri'ng'ement' by importation, sale and other dealings

For the purposes of sections 37 and 38, the fact that, to the
knowledge of a person, the making of an article constituted, or, in
the case of an imported article, would, if the article had been made
in Australta by the importer of the article, have constituted, an

“infringement of copyright under the Copyright Act, 1911 has the
like effect as if, to the knowledge of that person, the making of the
article had constituted, or would, if the article had been made in
-Australia by the importer, have constituted, as the case may be, an
infringement of copyright under this Act.

215 Recording of musical works

_ (1) Where arecord of a work has, before the commencement of this
'Act, been made by, or with the consent or acquiescence of, the
“owner of the copyright in the work under the Copyright Act, 1911,

Division 6 of Part III has the like effect as if the record had been
made in Australia for the purpose of retail sale and had been so
made by, or with the licence of, the person who is entitled, by
virtue of this Act, to authorize the making in Australia of records
of the work.

(2) Notwithstanding subsection 5(1) of this Act, subsections 19(2) to
(7), inclusive, of the Copyright Act, 1911 as in force immediately
before the commencerment of this Act continue to apply in relation
to records made before the commencement of this Act and, subject
to those subsections, any regulations made for the purposes of
those subsections and in force immediately before the
commencement of this Act continue to apply in relation to those

: records

216 Publication of artistic works

Section 68 does not apply in relation to a painting, drawing,
engraving, photograph or cinematograph film made before the date
of commencement of this Act, but the copyright in an artistic work
is not infringed by the publication of a painting, drawing,
engraving, photograph or cinematograph film made before that
date if, by virtue of section 65 or section 66, the making of the
painting, drawing, engraving, photograph or film would not have
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. ..218 Industrial designs

constituted an infringement of the copyright under this Act if this
Act had been in operation at the time when it was made.

217 Reconstructlon of bmldmgs

The reference in subsection 73(2) to construction of a building by,
or with the licence of, the owner of the copyright in architectural
drawings or plans shall be read as including a reference to
construction by, or with the licence of, the person who, at the time
of the construction, was the owner of the copyright in the drawings

. or plans under the law relating to copyright that was in force at that
time in the State or Territory in which the building was
constructed.

(1) Division 8 of Part III does not apply to.artistic works made before
. the commencement of this Act..

(2) Copyright does not subsist by virtue of this Act in an artistic work
made before the commencement of this Act which, at the time
when the work was made, constituted 2 design capable of being
registered under the Designs Act 1906, or under that Act as
amended and in force at that time, and was used, or intended to be
used, as a model or pattern o be multiplied by an industrial
process. - :

219 Reproducticn of work upon payment of royalties

(1) The copyright in a literary, dramatic, musical or artistic work that
has been published before the commencement of this Act is not
infringed by the reproduction of the work for sale if:

(a) -the reproduction takes place at a time after the expiration of
twenty-five years, or, in the case of a work in which
copyright subsisted at the commencement of the Copyright
Act, 1911, after the expiration of thirty years, after the date of
the death of the author; and
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(2)

(b) the person reproducing the work establishes: -

(i) that, before the commencement of this Act, he or she
gave the notice in writing of his or her intention to
reproduce the work that was prescribed for the purposes
of the prowso to section 3 of the Copyrlght Act, 1911;
and .

* (i) that he or she has paid, in the manner thal_: was
prescribed for the purposes of that proviso, or is
prescribed for the purposes of this section, as the case

" may be, to, or for the benefit of, the owner of the
copyright royalties in respect of all copies of the work
sold by him or her calculated at the rate of ten per
centum of the price at Wthh he or she pubhshed the
reproduction.

The regulations may make provision for or in relation to the
manner in which, and the times at which, payment of royalties is to
be made for the purposes of subparagraph (ii) of paragraph (b) of

-~ the last preceding subsection and may includé provision requiring

(3)

(4)

‘payment in advance, or otherwise securmg the payrnent of the:

royalties.

Regulations 38 to 42, inclusive, of the Copyright Regulations as in
force under the Copyright Act 1912-1966 immediately before the

commencement of this Act continue in force for the purposes of

this section as if they had b_een made under this Act, but may be
amended or repealed by regulations made under this Act.

A reference in paragraph (1)(a) to a time after the expiratidn ofa
specified number of years from the date of the death of the author

- of a work shall, in the case of a work of joint authorship, be read as

(5)

a reference to a time after: .
(a) the expiration of the same number of years _frofn the date of
the death of the author who died first; or
{b) the date of the death of the author who died last;

whichever is the later.

Where a literary, dramatic or musical work, or an engraving, in
which copyright subsisted at the date of the death of the author or,
in the case of a work of joint authorship, at or immediately before
the date of the death of the author who died last:
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(a) had not been published;

(b) in the case of a dramatic or musical work—had not been
performed in public; and

(¢) in the case of a lecture—had not been delivered in public;

~'before that date, subsection (1) applies as if the author had died on
the date on which:

(d) in the case of a literary work (other than a Iecture) Or an
engraving—the work was first published;

{e) in the case of 2 d'famatic or musical work—the work was first
published or first performed in public, whichever first
happened; or

(f) in the case of a lecture—the lecture was first published or
first delivered in public, whichever first happened.

~ (6) In this section; expressions-that are defined by section 204-have the
meanings respectively given to those expressions by that section
and do not have the meanings, if any, rcspcctwcly glven to those
.expressions by Part IL
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Division 3—Subject-matter other than works

220 Sound recordmgs '

(1) Subsection 89(1) applies in relation to sound recordings made
before the commencement of this Act as if the reference in that
subsection to'a'qualified person included a reference to a British
subject and to a person domiciled in any part of the Queen’s
dominions to which the Copyright Act, 1911 extended.

~(2) Subsection 89(2) does not apply in relation 10 a sound recording
made before the conunencement of this Act.

221 Cmematograph films

E Copynght does not sub31st by virtue of sccuon Fina
cinematograph film made before the commencement of this Act.

222 Application of Act to dramatic works and photographs
comprised in cinematograph films

{1) Where a cinematograph film made before the commencement of
this Act was an original dramatic work as defined by section 204,
this Act {(other than this subsection) has effect in relation to the

filmi as if the film had been an original dramatic work as defined by

section 10 and the person who was the author of the work for the
purposes of the Copyright Act, 1911 shall be deemed to be the
author of the work for the purposes of this Act as having effect by
virtue of this subsection.

(2) This Act has effect in relation to photographs forming part of a
cinematograph film made before the commencement of this Act in
like manner as it has effect in relation to photographs not forming
part of a cinematograph film.
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223 Television broadcasts and sound broadcasts

Copyright does not subsist by virtue of section 91 in:

(a) atelevision broadcast or a sound broadcast made before the
commencement of this Act; or

(b} atelevision broadcast or a sound broadcast made after the
commencement of this Act that is a repetition of a television
broadcast or a sound broadcast made before the

. commencement of this Act.

224 Published editions of works

Copyright does not subsist by virtue of section 92 in a published
edition of a work or works where the first publication of the edition
‘took place before the commencement of this Act.____. . —

225 Infringement by importation, sale and other dealings

For the purposes of sections 102 and 103, the fact that, to the
knowledge of a person, the making of an article constituted, or, in
the case of an imported article, would, if the article had been made
in Australia by the importer of the article, have constituted, an
infringement of copyright under the Copyright Act, 1911 has the
like effect as if, to the knowledge of that person, the making of the
article had constituted, or would, if the article had been made in
Australia by the importer, have constituted, as the case may be, an
infringement of copyright under this Act.
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226 Actions for infringement

~ Section 115 does not apply to an infringement of copyright under

the Copyright Act, 1911 and does not affect any proceedings under
that Act, whether instituted before or after the commencement of
this Act. :

227 Infringing copies

Section 116 of this Act does not apply in relation to an article
made, or imported intd Australia, before the commencement of this
Act, but, notwithstanding subsection 5(1) of this Act, proceedings
may, subject to the Copyright Act, 1911, be brought or continued
by virtue of section 7 of that Act in relation to such an article and
may be so brought or comtinued although the proceedings relate to
the conversion or detention of the article after the cormnencement

“of this Act.

228 Actions wherg copyright subject to exclusive licence

Division 3 of Part V does not apply in relation to a licence granted
before the commencement of this Act and does not affect any
proceedings under the Copyright Act, 1911, whether instituted
before or after the commencement of this Act.

229 Offences and summary proceedings

For the purposes of Division 5 of Part V, the definition of
infringing copy in section 10 applies as if any reference in that
definition to copyright included a reference to copyright under the
Copyright Act, 1911.

230 Limitation of actions

Section 134 of this Act does not apply in relation to an
infringement of copyright under the Copyright Act, 1911 or to an
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article made, or imported into Australia, before the commencement
of this Act.

231 Restriction of importation of printed copies of works

Where: - - _

(a) before the date of commencement of this Act, a notice had
been given in respect of a work under section 10 of the
Copyright Act 1912 or of that Act as amended; and

(b) that notice had not been withdrawn, and had not otherwise
ceased to have effect, before that date;

the notice has, during the period of six months commencing on that
date, such effect (if any) as it would have if it had been duly given
in accordance with section 135 of this Act.

232 References and applleatlons to Trlbunal in relatmn to hcence
' schemes

(1) Part VI applies in relation to licence schemes formulated before the
date of commencement of this Act in like manner as it applies in
~ relation to licénce schemes formulated on or after that date, but, for
the purposes of the application of that Part in relation to licence
schemes formulated before that date, any reference in that Part to
copyright includes a reference to copyright under the Copyright
Act, 1911.-

{2) Any reference in section 157 to a refusal or failure to grant or
procure the grant of a licence, or to a proposal that a licence should
be granted, does not include a reference to a refusal or failure. that
occurred, or a proposal that was made, before the commencement
of this Act.

233 Duration of Crown cOpynght in photographs -

Subsection 180(2) applies in relatlon to photographs taken before -
the commencement of this Act as if subsectlon 180(3) were
omitted. :
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234 Duration of Crown copyright in recordings-

Section 181 applies in relation to sound recordings made before the

‘commencement of this Act as if the reference in that section to the -

expiration of the calendar year in which the recording is first

published were a reference to the expiration of the calendar year in
- which the recordmg was made. T

235 Crown copyright in films

(1) Sections 178 and 181 do not apply in relation to cinematograph
films made before the commencement of this Act.

(2) Where sections 178 and 181 do not apply in relation to a
cinematograph film by reason of the last preceding subsection:

(a) if the film was an original dramatic work as defined by
section 204—sections 176 and 177, and subsection 180(1),
apply in relation to that work in accordance w1th subsection
222(1); and

(b) sections 176 and 177, and subsccnon 180(2) as modified by
section 233, apply in relation to photographs.forming part of
the film in like manner as they. apply in relation to
photographs not forming part of a cinematograph film.

236 Works made or published by international organizations

(1) Subsection 187(1) does not apply in relanon to works made before
the commencement of this Act.

2) Subsection 187(2) does not-apply in relati.on to works first
published before the commencement of this Act.

237 Subject-matter, other than original works, made or published
by international organizations

(1) Subsection 188(1) does not apply in relation to sound recordings or
cinematograph films made before the commencement of this Act.

(2) Subsection 188(2) does not apply in relation to sound recordings or
cinematograph films first published before the commencement of
this Act.
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. 3)

Subsection 188(3) does not apply in relation to an edition
published before the commencement of this Act.

239 'Assignmenfs and licences

ay

Subject to this section, where copyright subsiéts in a work by virtue
of this Act, any document that was made, or event that occurred,
before thc comumencement of this Act,  being a document or event

 that had any operation affécting the ownership of, or creating,

transfemng or terminating an interest, right or licence in respect of,
copyright in the work under the Copynght Act, 1911 or would
have had such an operation if that Act had continued in force, has

. -the like operation in relation to the copynght in the work under this

- (2)

(3)

(4)

Act.

If the operation of a document to which the last preceding
subsection applies was or would have been limited to a period
specified in the document, the document does not have any
operation in relation to the copyright under this Act, except in so
far as that period extends after the commencement of this Act.

For the purposes of the operat:on of a document in accordance with
this section:

(a) expressions used in the document have the same respective
meanings as they had immediately before the commencement
of this Act, whether or not those expressions have different
meamngs for the purposes of this Act; and

(b) subsccnorl 19?(1) does not apply

Without prej udlce to the generality of subsection (1}, where the
author of a work that was made before the commencement of this
Act was the first owner of the copyright in the work: -~

(a) any assignment of the copyright, or any grant of an interest in
the copyright, made by the author (otherwise than by will)
after the commencement of the Copyright Act, 1911 and
before the commencement of this Act, being an assignment
or grant that has effect in relation to copyright in the work
under this Act by virtue of subsection (1), does not operate to
vest in the assignee or grantee any rights with respect to the
copyright in the work after the expiration of 25 years after
the date of the death of the author;
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(b) on the death of the author, the reversionary interest in the
copyright expectant on the termination of that period
devolves, notwithstanding any agreement to the contrary, on
his or her legal personal representative as part of lus or her
estate; and

(c) any agreement entered into by the author a$ to the disposition
‘of that reversionary interest is of no force or effect;

but nothmg in this subsecuon shall be taken to apply to the
assignment of the copyright in a collective work or a licence to
publish a work or a part of a work as part of a collectwe work.

(5) In the last precedmg subsection, expressions that are defined by
‘section 204 have the meanings respectively given to those
expressions by that section and do not have the meanings, 1f any,
respectively given to those expressmns by Part I1.

(6) The preceding subsections of this section apply in'relation to
- copyright under this Act in a sound recording orin a
cinematograph film in like manner as they apply in relation to
copyright in a work but a reference in those subsections to the
copynght under the Copyright Act, 1911 shall:
(a) in the application of those subsections in relation to a sound
recording-—be read as a reference to the copyright under that
_ * Act in records embodying the recording; and
(b} in the application of those subsections in relation to a
~ cinematograph film—be read as a reference to any copyright
under that Act in the film (in so far as it constituted a
_ dramatic work for the purposes of that Act) or m photographs
forming part of the film.

240 Bequests

(1) Section 198 does not apply in relation to a bequest contained in the
will of a testator who died before the commencement of this Act.

(2) Where: _
(a) an author has died before the commencement of this Act;

{b) a person has acquired, under the will of the author, the
ownership of a manuscript of a work by the author; and
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{c) the work:
(i) has not been pubhshed

(i) in the case of a dramatic or musfcal_ work—has not been
performed in public; and

(iti} in the case of a Iecture—has not been delwered in
public; -

~ the ownership by that person of the manuscript is evidence that that
person is the owner of the copyright in the work.

(3) In the last preceding subsection, expressions that are defined by
section 204 have the meanings respectively given to those
expressions by that section and do not have the meanings, if any,

_respectively given to those expressions by Part IL.

241 Delivery of library material to National Library

Section 201 does not apply in relation to library material published
before the commencement of this Act.

242 Groundless threats of legal proceéding's

Section 202 of this Act does not apply in relation to threats made
after the commencement of this Act in respect of acts that took
place before the commencement of this Act and, notwithstanding
section 6 of this Act, section 41 A of the Copyright Act 1912-1966
continues to apply in relation to any such threats in like manner as
it continues to apply in relation to threats rnacle before the
- commencement of this Act. :
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Division 5—Works made before 1 July, 1912

243 Interpretation

In this Division, right conferred by the Copyright Act, 1911, in
relation to a work, means a right that, by virtue of section 24 of the
Copyright Act, 1911, was conferred in place of a right that
subsisted immediately before the commencement of that Act.

244 Appiicaition

This Divisibn apialies t-o'works made before 1 July 1912,

245 nghts conferred by Copyrlght Act, 1911

Notw;thstandmg anything in Division 2, section 32 of this Act does
not apply to a work to which this Division applies unless a right
conferred by the Copyright Act, 1911 subsisted in the work
immediately before the commencement of this Act.

246 Performing rights -

(1) Where the right conferred by the Copyright Act, 1911 in relation to

a-dramatic or musical work to which this Division applies did not
include the sole right to perform the work in public, then,
copyrlght in so far as it subsists in the work by virtue of this Act,
does not include the performing rights in relation to the work.

(2) Where the right conferred by the Copyright Act, 1911 in relation to

a dramatic or musical work to which this Division applies
consisted only of the sole right to perform the work in public, then,
copyright, in so far as it subsists in the work by virtue of this Act,
consists only of the performing rights in relation to the work.

(3) For the purposes of this section, the performing rights, in relation

to a work, are:

(a) the exclusive right to perform the work or an adaptation of
the work, in public;
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{b) the exclusive right to communicate the work or an adaptation
of the work to the public.

247 Contributions to periodicals

- Where:

(a) a work to which this Division applies (in this section referred
to as the relevant work) consists of an essay, article or itemn
forming part of, and first published in, a review, magazine or
other periodical or work of a like nature; and

(b) immediately before the commencement of this Act, a right of
publishing the relevant work in a separate form subsisted by
virtue of the note to the First Schedule to the Copyright Act,
1911;

- copyright subsisting in the relevam work by virtué of this Act is
subject to that right of publishing the relevant work in a separate
form. : :

248 Assignments and licences

{1) Without prejudice to the generality of subsection 239(1) of this
Act, where:

{a) the author of a work to which this Division applies had,
before the commencement of the Copyright Act, 1911, made
an assignment or grant of a kind referred to in paragraph (a)
of the proviso to subsection 24(1) of that Act (in-this section
referred to as the proviso); and

| (b} copyright subsists in the work by virtue of this Act;
the succeeding subsections of this section have effect.

(2) If, before the commencement of this Act, an event occurred or a
notice was given, being an event or notice that, in accordance with
paragraph (a) of the proviso, had any operation affecting the '
ownership of the right conferred by the Copyright Act, 1911 in
relation to the work or creating, transferring or terminating an
interest, right or licence in respect of that right, that event or notice
has the like operation in relation to the copyright in the work under
this Act.
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" (3) Any right that, at a time after the commencement of this Act,
would, by virtue of paragraph (a) of the proviso, have been
exercisable in relation to the work or in relation to the right
conferred by the Copyright Act, 1911, if this Act had not been
enacted, is exercisable in relation to the work or in relation to the
copyright subsisting in the work under this Act, as the case may be.

(4) If, in accordance with paragraph (a) of the proviso, the right
conferred by the Copyright Act, 1911 would have reverted to the
author or his or her personal representatives on the date referred to
in that paragraph, and that date occurs after the commencement of
this Act, then on that date:

(a) the copyright in the work under this Act reverts to the anthor
or his or her personal representatives, as the case may be; and
(b) any interest of any other person in that copyright that subsists
on that date by virtue of any document made before the
commencement of the Copyright Act, 1911 ceases.
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Part XIA—Performers’ protection
Division 1—Preliminary

248A Interpretation

(1) In this Part:

‘action means a proceeding of a civil nature between parties and
includes a counterclaim.

_ authorised, in relation to a recording of a performance means
made with the authority of the performer.

cinematograph film includes an article in which visual images are
“embodied and which is capable of being used to show those images
as a moving picture, and a sound-track associated with those
" images.

direct, in relation to a sound recording or cinematograph film of a
performance, means made directly from the live performance.

exempt recording means:
{a) an indirect cmematograph filmof a performance being a
film made solely for the purpose of the private and domestic
use of the person who made it;

{aa} an indirect sound recordmg of a performance, being a
~ recording that is a fair dealing with the performance for the
- purpose of research or study;
(b) an indirect cinematograph film of a performance, being a
film made solely for the purpose of use in scientific research;
{c) an indirect cinematograph film of a performance, being a
film made by, or on behalf of, the body administering an
--educational institution solely for the educational purposes of
. that institution or of another educational institution;
(d} an indirect cinematograph film of a performance, being a
film made by, or on behalf of, the body administering an
institution assisting persons with a print disability solely for
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(e}

®

(fa)

()

(h)

G)

(Ga)

the purpose of the provision, whether by the institution or
otherwise, of assistance to persons with a print disability;
an indirect cinematograph film of a performance, being a
film made by, or on behalf of, the body administering an
institution assisting persons with an intellectual disability
solely for the purpose of the provision, whether by the
institution or otherwise, of assistance to persons with an
intellectual disability; : :

a direct or indirect cinematograph fiim of a performance

‘made:

(i) for the purpose of, or associated w1th the reporting of
news or current affairs; or

(ii) for the purpose of criticism of review;
a direct or indirect sound recording of a performance, being 2
recording that is a fair dealing with the performance:
(i) for the purpose of criticism or review, whether of that
performance or another performance; or
(ii) for the purpose of, or associated with, the reporting of
news in a newspaper, magazine or similar periodical; or

' (iii) for the purpose of, or associated with, the reporting of

news by means of a communication or in 2
cinematograph film;

a direct or indirect sound recording or cinematograph film of

a performance made solely for the purpose of a judicial
proceeding or the giving of professional advice by a legal
practitioner;

a direct sound recording or cinematograph film of a
performance made by a broadcaster who has the authority of
the performer to broadcast the performance, being a
recording or film made solely for the purpose of making that
broadcast;

a direct or indirect sound recording or cinematograph film of
a performance made by a person who reasonably believes,
due to a fraudulent or innocent misreprésentation made to the
person, that the performer has authorised the making of the
recording or film by the person;

a copy of a sound recording referred to in paragraph (aa), (fa)
or (g), being a copy made solely for a purpose referred to in
any of those paragraphs;
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{k) a copy of a cinematograph film referred to in paragraph (a),
(b}, (<), (), {¢), {£) or (g}, being a copy made solely for a
purpose referred to in any of those paragraphs;

- (m) 2 copy of a sound recording or cinematograph film referred
to in paragraph (h), being a copy made solely for the purpose
_referred to in that paragraph;, :

(n) a copy of a sound recording or cmematograph film referred
to in paragraph (j), being a copy made:

(i) by a person who believes, due to a fraudulent or
innocent representation made to the persdn, that the
performer has authorised the making of the copy; or

(ia) if the copy is of a sound recording—solely for a purpose
referred to in paragraph (aa), (fa) or (g); or

(1) ifthe copyisof a cincmatograph film—solely for a
_ purpose referred to in paragraph (a), (b, (¢), (d), (e), ()
or (g); or

(p) acopy of an authorised recording of a performance,- other
than a copy of an authorised sound recording where the copy
was made for use in a sound-track but the making of the

sound recording was not authotised for the purpose of use in
a sound-track.

indirect, in relation to a sound recording or cinematograph film of
a performance, means made from a comrnumcation of the
performance.

' performance means:

(a) a performance (including an xmprowsatxon) of a dramatic
work, or part of such a work, 1ncIud1ng such a performance
given with the use of puppets OF

(b) a performance (mcludm g an 1mpr0v133t10n) of a musical
work or part of such a work; of

" (c) the reading, recitation or dchvery of a iitérary work, or part
of such a work, or the remtatlon or dehvcry of an improvised -
literary work; or

(d) a performance of a dance; 0; _

(e) a performance of a circus act or a variety act or any similar
presentation' or show; or _

(f) a performance of an expression of folklore;
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being a live performance: :

{(g) that is given in Australia, whether i in the presence of an
-audience or otherwise; or :

(h) that is given by one or-more qualified persons (even if it is
also given by one or more persons who are not qualified
persons), whether in the presence of an audience or
othei'wise

per_'former in relation to a performance that is given outside
Australia, does not include a person who is not a quahﬁed person
at the time of the performance. .

- protection period, in relation to a perfonnance has the meaning

given by section 248CA.

quahf ea' person means an Australian cmzen an Australian
protected person or a person resident in Australia.

‘recording means a sound recording or cinematograph film, other

- than an exempt recording.

‘sound recordmg includes an arhcle in which sounds are cmbodled.

unauthorised, in relation to a recording of a performance. means
made without the authority of the performer.

unautkorised' use has the meaning given by section 248G,

(1A) For the purposes of paragraph (aa) of the definition of exempt

recording, in determining whether a recording is a fair dealing

~ with a performance for the purpose of research or study, regard

must be had to the following matters: _

(a) the purpose and character of the recording;

(b) the nature of the performance; '

(c) the possnblhty of obtaining an authorised recording of the
performance within a reasonable time at an ordinary
commercial price;

(d) the effect of the recording upon the potential market for, or
the value of, authorised recordings of the performance;

(e) if only part of the performance is recorded—the amount and
substantiality of the part recorded when compared to the
whole performance.
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(2) The following shall be taken not to be performances for the
purposes of this Part:

(a) a performance referred to in subsection 28(1)

{b) areading, recital or delivery of any item of news and
information;

(¢) a performance of a sporting activity; or -

(d) aparticipation in a performance as a member of an audience.

(3) In this Part: :

{a) areference to the doing of an act in relation to a performance

includes a reference to the doing of that act in relation to a
_ substantial part of the performance; .

(b) a reference to the doing of an act in relatlon toa
performance, or a recording of a performance, with the
authority of the performer is, in the case of 2 or more
performers, a reference to the doing of the act where each of
the performers has authorised the doing of the act;

(c) areference to the doing of an act in relation to a
performance, or a recording of a performance, without the
authority of the performer is, in the case of 2 or more
performets, a reference to the doing of the act where at least
one of the performers has not authorised the doing of the act;

_ and

(d) areference to a-sound-track is a reference to a sound-track
associated with visnal images forming part of a
cinematograph film.

248B Educational purpeses -

Without limiting the meaning of the expression educational
purposes in paragraph (c) of the definition of exempt recording in
subsection 248A(1), a cinematograph film of a performance shall
be taken to have been made for the educational purposes of an
educational institution if it is made:
(a) for use in connection with a particular course of instruction
provided by the institution; or

(b} for inclusion in the collection of a library of the institution.
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248C  Exempt recordings cease to be exempt recordmgs in certain

(1

(1A}’

(2)

clrcumstances -

If any coples of a sound recording or a cinematograph film of a
performance, being a sound recording or film that is an exempt
recording under paragraph (h) of the definition of exempt
recording in subsection 248A(1), are not destroyed before the end
of the period of 12 months beginning on the day on which any of
those copies is first used for broadcasting the performance, the
sound recording or film shall, at the end of that period, cease to be
an exempt recording.

A sound recording, or a copy of a sound recording, that is an
exempt recording because it was made for a purpose referred to in
paragraph (aa) or {fa) of the definition of exempt recording in
subsection 248A(1) ceases to be an exempt recording if it is used
for any other purpose without the authority of the performer.

A cinematograph film, or a copy of a cinematograph film, that is an
exempt recording because it was made for a purpose referred to in
paragraph (a), (b), (c}, (d), (&) or (f) of the definition of exempt
recording in subsection 248A(1) ceases to be an exempt recording
if it is used for any other purpose without the authority of the
performer.

248CA Protection period

N

(2)

Subject to subsections (2) and (3}, the protection period of a
performance is the period beginning on the day when the
performance was given and ending at the end of the period of

20 calendar years after the calendar year in which the performance
was given. '

For the purposes of section 248QA, the protection period of a
performance is the period beginning on the day when the
performance was given and ending at the end of the period of

50 calendar years after the calendar year in which the performance
was given.
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(3) For the purposes of the operation, in relation to a sound recording -
ofa performance, of a provision of this Part listed in
subsection (4), the protection period of a performance is the period
- beginning on the day when-the performance was given and ending
_ at the end of the period of 50 calendar years after the calendar year
" in which the performance was given.

(4) Subsecuon (3) applies to the followmg provisions of this Part:
- (a) paragraphs 248G(1)X(a), (2)(a), (2)(b) and (2)(d) to (g);
{b) subsection 248P(1};
(¢) subsection 248P(2);
“(d) subsection 248P(6);
(e) subsection 248Q(1);
(f) subsection 248Q(2);
{g) subsection 248Q(4});
- {h) subsection 248Q(6).

248D Private and domestic use

For the purposes of this Part, a cinematograph film is taken not to
“have been made for the private and domestic use of the person who
made it if it is made for the purpose of:
(a) selling it, letting it for hire, or by way of trade offering or
exposing it for sale or hire; or
(b} distributing it, whether for the purpose of trade or otherwise;
or .
, (c) by way of trade exhibiting it in pubhc or
(d) broadcastlng the film; or
{e} causing the film to be seen or heard in public.

248F Application

(1) Except for section 248QA, this Part applies to an act done on or
after the commencement of this Part in relation to a performance
given on or after that commencement,
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(2) Nothing in this Part affects any copyright subsisting in a work that
is performed or in any sound recording, cinematograph film or .
broadcast of a performance, or any other nght or obligation arising
otherwise than under this Part.

3 In the appllcatlon of this Part to a counterclaim, the reference in
section 248] to the defendant shall be read asa reference to the
plamuff
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Division 2—Actions by performers

248G What_ constitutes unauthorised use .

(1) A person makes an unauthorised use of a performance if the
person, at any time during the protection period of the performance
and without the authority of the performer:

(a) makes a direct or indirect recording of the performance; or

(b) communicates the performance to the public, either directly
from the live performance or from an unauthorised recording
of it.

Note: - An educational or other institution can copy and commumnicate a

_.. broadeast of a performance without the authority of the performer in
some circumstances: see sections 135E and [35F.

- (2) A person makes an unauthorised use of a performance if the
person, at any time during the protection period of the performance
and without the authority of the performer:

-(a) makes a copy of a recording of the performance that the
person knows, or ought reasonably to know, is an
. unauthorised recording:

{b) makes a copy of an exempt recording of the performance,
being a copy that the person knows, or cught reasonably to
know, is not itself an exempt recording;

(¢c) makes, for use in a sound-track, a copy of an authorised
sound recording of the performance and the persen knows, or
ought reasonably to know, that the making of the sound

 recording was not authorised for the purpose of use in that or
any other sound-track;

{(d) has in his or her possession a recorchng of the performance,
for the purpose of:

(i) selling it, letting it for hire, or by way of trade offermg
or exposing it for sale or hire; or
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(e)

0}

(@)

(h)

(ii) distributing it for the purpose of trade, or for any other
purpose that will affect prejudicially the financial
interests of the performer or performers in the '
performance, :

being a recording that the person knows or ought reasonably
to know, is an unauthorised recording;
sells, lets on hire, or by way of trade exhibits in public or
offers or exposes for sale or hire, a recording of the
performance that the person knows, or ought reasonably to
know, is an unauthorised recording;
distributes a recording of the performance for the purpose of
trade, or for any other purpose to an extent that will affect
prejudicially the financial interests of the performer or
performers in the performance, being a recording that the
person knows, or ought reasonably to know isan
unauthorised recording;
imports a recording of the performance into Australia for the
purpose of:

(i) selling it, letting it for hire, or by way of trade
exhibiting it in public or offering or exposing it for sale
or hire; or '

(1i) distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
- financial interests of the performer or performers in the
performance;

" being a recording that the person knows, or ought reasonably

to know, is an unauthorised recording; or
causes a recording of the performance to be heard or seen in

‘public, being a recording that the person knows, or ought

reasonably to know, is an unauthorised recording.

(3) A person who communicates an authorised recording of a
performance to the public without the authority of the performer
does not, by so doing, make an unauthorised use of the
performance.

(4) This section applies only to acts done in Australia.

430 Copyright Act 1968



Performers’ protection Part XIA
Act_ions by performers Division 2

Section 248H

248H Copying sound recordmgs for hroadcastmg

(1)

Despite paragraph 248G(2)(c), where the makmg of acopyofa

sound recording of a performance for use in a sound-track would,

but for thi_s subsection, be an unauthorised use of the performance
under that paragraph, the making by a person of such a copy solely

- for the purpose of use in a broadcast by that person is not an

(2

(3}

unauthorised use of the performance.

Subsection (1) does not apply toa copy if it is used for a purpose
other than:-
(a) a broadcast by the person who made the copy; or
~ (b} the making of further copies by that person for the purpose of
' broadcastm g by that person.

Subsection (1) does not apply to a copy unless all the copies made
in accordance with that subsection are:
(a) destroyed; or _
(b) delivered, with the consent of the Director-General of the
Australian Archives, to the Australian Archives;
before the end of the period of 12 months beginning on the day on

which any of those copies is first used for the purpose of a
broadcast in accordance with that subsection, or before the end of

- .such further period (if any) as is agreed between the maker of the
- copy and the performer, or all of the performers.

4)

The Director-General of the Australian Archives shall not consent
to the delivery of a copy of a sound recording to the Australian

~ Archives unless the Director-General has certified that the sound

recording is of an exceptional documentary character.

248] Actions for unanﬁhorised uée

)

(2)

A performer may brmg an actlon for an unauthonsed use of his or
her performance.

The relief that a court may grant in an action for an unauthorised
use of a performance includes an injunction (subject to such terms,

if any, as the court thinks fit).and damages.
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(3} Where, in an action for an unauthorised use of a performance: -
" (a) the unauthorised use is established; and
(b) the court is satisfied that it is proper to do so, having regard
to: _ _ - .
(i) the flagrancy of the use;
(i) any benefit shown to have accrued to the defendant by )
reason of the use; and ’ -
(iii) all other relevant matters;

the court may, in assessing damages, award such addmonal
damages as it considers appropriate in the circumstances.

4) If: : :
(a) a performer brings an action under thls sectlon that relates to

a recording of a performance; and

(b) the relief granted in the action consists of or.includes
damages; and -

(c) the performer has already been granted damages in an action
under another section of this Act in relation to an
infringement of his or her copyright in the recording; and

(d) the action referred to in paragraph (c) arose out of the same
event or transaction as the action referred to in paragraph (a);

the amount of any damages referred to in paragraph (b) that, apart
- from this subsection, would be awarded to the performer is to be
reduced by the amount of the damages referred to in paragraph (c). -

5) If: :
(a) a performer brings an action under another section of this Act
that relates to an infringement of his or her copyrightin a

- recording of a performance; and -
(b} the relief granted in the action consists of or mcludes
damages: and :
(c) the performer has already been granted damages in an action
under this section in relation to the performance; and
(d) the action referred to in paragraph (c) arose out of the same
event or transaction as the action referred to in paragraph (a);
the amount of any damages referred to in paragraph (b) that, apart
from this subsection, would be awarded to the performer is to be
reduced by the amount of the damages referred to in paragraph (c).
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Section 248K

248K Exercise of jurisdiction

The jurisdiction of the Supreme Court of a State or Territory in an
action under section 248J shall be exercised by a smgle J udge of
the Court.

248L Appeals

(1) Subj ect to subsection (2), a decision of a court of a State or
Temtory (however constltuted) in an action under section 248] 18
final and conclusive. :

(2) An appeal lies from a decision of a court of a State or Territory in
an action under section 248}
(a) to the Federal Court of Australia; or
(b) by special ledve of the High Court, to the High Court.

248M Jurisdiction of Federal Court

Jurisdiction is conferred on the Federal Court of Australia with
respect to at:tions under section 248J. '

248MA Jurisdiction of Federal Maglstrates Court

Jurisdiction is conferred on the Federal Maglst:rates Court with
‘respect to actions under section 248].

248N Right to bring an action not assignable

The right of a performer to bﬁng an action under section 248J is
‘not assignable. :
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Division 3—Offences

248P Offences involving unauthorised recordmg, broadcastmg etc.
of performances

(1) A person shall not, at any time during the protection period of a ‘
performance, make a direct recording of the performance without
the authomy of the performer '

(2} A person shall not, at any time during the protection period of a
performance, make an indirect recording of the performance
without the authority of the performer

(3) A person shall not; at any time during the protection period of a -
performance, communicate the performance to the public, either
directly from the live performance or from an unauthorised
recording of it, without the authority of the performer.-

(3) A person shall not, at any time during the protection period of a
performance, cause a recording of the performance to be heard or
seen in public if the person knows, or ought reasonably to know,
that the recording is an unauthorised recording.

(6) A person shall not, at any time during the protection period of a-
performance, have in his or her possession any plate or recording
equipment that the person knows, or ought reasonably to know, is
to be used for making an unauthorised recordmg of the
performance or a copy of such a recording.

(7) This section applies only.to acts done in Australia.

(7A) A person who contravenes subsection (1), (2), (3), (5) or (6) is
guilty of an offence punishable on summary conviction by a fine of
not more than 350 penalty units and/or imprisonment for not more
than 5 years.

Note: "A corporation may be fined up to 5 times the amount of the maximum
fine. See subscction 4B(3) of the Crimes Act 1914.

(7B} A person who makes an indirect recording solely for the purpose of
his or her private and domestic use without the authority of the
performer does not, by doing so, contravene subsection (2).
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®

Note: A defendant bears an evidential burden in relation to the matter in
stithsection {7B) {see subsection 13.3{3) of the Criminal Code).

A person who communicates an authorised recording of a
performance to the public without the authority of the performer
does not, by doing so, contravene subsection (3).

Note 1: A defendant bears an evidential burden in relation to the matter in

snbsection (8} (see subsection 13.3(3) of the Criminal Code).

Note 2:  An educational or other institution can also copy and communicate a
broadcast of a performance without contravening this section in some
circumstances; see sections 135E and 135F.

248Q Other offences in relation to performances

(1)

(2)

A person shall not, at any time during the protection penod of a
performance, make a copy of a recording of the performance if the
person knows, or ought reasonably to know, that the recording 1s
an unauthorised recording. '

A person shall not, at aﬁy time durihg the protection period of a
performance, make a copy of an exempt recording of the

- performance without the authority of the performer if the person

3

4)

knows, or ought reasonably to know, that the copy is not itself an
exempt recording. '

A person shall not, at any time during the protection period of a
performance, make a copy of an authorised sound recording of the
performance without the authority of the performer if:

(a) the copy is made for use in a sound-track and the person
knows, or ought reasonably to know, that the making of the
sound recording was not authorised for the purpose of use in
that or an}}' other sound-track; and

(b} the making of the copy is an unauthorised use of the
performance under subsection 248G(2).

A person must not, at any time dunng the protection penod ofa
performance:
(a) sell, let for hire, or by way of trade offer or expose for sale or
hire a recording of the performance; or
{b) distribute a recording of the performance for the purpose of
trade, or for any other purpose to an extent that will affect
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prejudicially the financial interests of the performer or
performers in the performance; or
(c) have in his or her possession a recording of the performance
for the purpose of:
(1) selling it, lettmg it for hire, or by way of trade offering
or exposing it for sale or hire; or
(ii) distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
* performance; or '
(d) import a recording of the performanee into Australia for the
purpose of:
(i) sellingit, letting it for hire, or by way of trade offering
or exposing it for sale or hire; or
(ii) distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
performance;, .
if the person knows, or ought reasonably to know, that the
recording is an unauthorised recording.

(6) A person shall not, at any time during the protection period of a
performance:
{a) by way of trade exhibit in publlc a recordmg of the
performance, or
(b) import a recording of the performance into Australia for the
~ purpose of exhibiting the recording in public by way of trade;
if the person knows, or ought reasonably to know, that the.
recording is an unauthonsed recording.

(7) This section applies only to acts done in Austra]ra

(8) A person who contravenes subsection'('l), (2), (3, Q)or(6)is
guilty of an offence punishable on summary conviction by a fine of
not more than 550 penalty units and/or imprisonment for not more
than 5 years, '

Note: A, corporation may be fined up to-5 times the amount of the maximum
fine. See subsection 4B(3) of the Crimes Act 1914,
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248QA Further offences relating to sound recordmgs of certain
performances

~ (1) This section applies to an act done in Australia on or after the date
of commencement of Part 4 of the Copyright (World Trade
Organization Amendments) Act 1994 in relation to a performance
" given at any time before that date.

{(2) A person must not, at any time during the protection period of a
performance, have in his or her possession any plate or recording
equipment that the person knows, or ought reasonably to know, is
to be used for making a copy of an unauthonsad sound recording

~of the performance

(3) A person must not, at any time during the protection period of a
— - . performance, make a copy.of a sound.recording of the performance
if the person knows, or ought reasonably to know, that the
recording is an unauthonsed recordmg

(4) - A person must not, at any tlme durmg the protectmn period of a
performance:
(a) sell, let for hire, or by way of trade offer or expose for sale or
hire, a sound recording of the performance; or
(b) distribute a sound recording of the performance for the
purpose of trade, or for any other purpose to an extent that
~ will affect prejudicially the financial interests of the
performer or performers in the performance; or
{c) have in his or her possession a sound recording of the
performance for the purpose of:
() selling it, letting it for hire, or by way of trade offering
or exposing it for sale or hire; or
(ii) distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
performance; or '
(d) import a sound recording of the performance into Australia
for the purpose of:
(i) selling it, letting:it for hire, or by way of trade offering
or exposing it for sale or hire; or
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+ (ii) distributing it for the purpose of trade, or for any other’
purpose to an extent that will affect prejudicially the
financial interests of the performcr or performers in the
" performance; - :

if the person knows, or ought reasonably to know, that the
recording is an unauthorised recordmg '

(5) A person must not, at any time dun ng the protccnon period of a
performance:
{a) by way of trade exhlblt in pubhc a sound recordmg of the
performance, or
(b) 1mport a sound recordmg of the performance into Austraha
for the purpose of exhibiting the recording in public by way
of trade;
if the person knows, or ought reasonably to know that the
recording is an unauthonsed recording. - '

{6) A person who contravenes subsecuon (23, (3), (4) or(5)is gullty of
an offence punishable on summary conviction by a fine of not
more than 550 penalty units and/or imprisonment for not more than
5 years. '

Note: A corporation may be fined up 16 5 times the amount of the maximurm -
fine. See subsection 4B(3) of the Crimes Act 1914,

248QB Protection against multiple prosecutions for same act

If a single act done in relation to a performance is an offence
against either section 248P or 248Q and an offence against
section 248QA, only one of the offences may be prosecuted.

248S Prosecutions for offences

(1) Prosecutions for offences against this Part may be brought in the
Federal Court of Australia or in any other court of competent
jurisdiction,

(2) Jurisdiction is conferred on the Federal Court of Australia to hear
and determine prosecutions for offences against this Part.
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248T Destruction or delivery up of unauthorised recordings

" The court before which a person is charged with an offence against
‘this Part may, whether the person is-convicted of the offence or
not, order that any article in the possession of the person that
appears to the court to be:

(a) an unauthorised recordmg ofa perfonnance or a copy of
such a recording; or
(b) aplate or récording equlpment used or intended to be used,
for making an unauthorised recording of a performance, or
copies of such a recording;
be destroyed or delivered up to the performer or performers
concerned or otherwise dealt with in such manner as the court
thinks fit.
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Division 4—Extension of protection to foreign countries

248U Application to foréign countries

(1) Subject to thlS section, the regulatlons may apply any of the
provisions of this Part specified in the regulations, in relation to a
foreign country 50 speclﬁed in any one or more of the following

ways:

(a)

(aa)

(ab)

(ac)

(b)

()

so that the provmons apply in relation to performances given
in that country in like manner as those provisions apply in

relation to performances given in Australia;

s0 that the provisions apply in relation to recordings, made in
that country, of performances in like manner as those
provisions apply in relation to recordings of performances
given in Australia; Co

so that the provisions apply in relation to broadcasts, made in
that country, of performances in like manner as those
provisions apply in relation to broadcasts of performances
given in Australia;

so that the provisions apply in relation to recordings, made
by persons who are citizens, nationals or reésidents of that
country, of performances in like manner as those provisions
apply in relation to recordings of performances given in
Australia; o _

so that the provisions apply in relation to persons who are
citizens or nationals of that country in like manner as those
provisions apply in relatlon to persons who are Australian
citizens; . :

so that the provisions apply in relatlon to persens who are
resident in that country in like manner as those provisions
apply in relation to persons who are resident in Australia.

(2) Regulations applying a provision of this Part in relation to a
foreign country:

{(a)

‘may apply the provision without exception or modification or

subject to such exceptions or modifications as are specified
in the regulations; and
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(b} may apply the provision either generally or in relation to such
- classes of performances, or other classes of cases, as are
specified in the regulations,

3) RegulatiOns shall not be made applying éﬁy of the provisions of

this Part in relation to a foreign country that is not a party to a,
Convention relating to the protection of performers to which

- Australia is also a party unless the Governor-General is satisfied

- that, in respect of the performances to which those provisions

relate, provision has been or will-be made under the law of that

+ ¢ountry under which adequate protection is or will be given to
~ performers whose performances are protecied under this Act.

248V Denial of protection to citizens of countries not giving

~ adequate protection to Australian performances

(1) If it appears to the Governor-General that the law of a foreign.

)

country does not give adequate protection to Australian’
performances (whether the lack of protection relates to all or any of
the ways that the provisions may be applied by the regulations
under subsection 248U(1)), the Governor-General may, having
regard to the nature and extent of the lack of protection invoived,
make regulations in relation to that country in accordance with this
section.

Regulations made for the purposes of this section may provide,
either generally or in such cases as are specified in the regulations,
that this Part does not apply to performances given after a day
specified in the regulations (which may be a day before the
commencement of the regulations or of this Part) if, at the time the
performances were or are given, the performers were or are
citizens or nationals of a foreign country specified in the
regulations, other than persons resident in Australia.
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Part XII—Regulations

249 Regulatlons

: The Govcrnor-General may make regulatlons not inconsistent with
this Act, prescribing all matters. that are required or permitted by
this Act to be prescribed or are necessary or convenient to be
prescribed for carrying out or giving effect to this Act and, in
particular, prescribing penalties not exceeding a ﬁne of $100 for
offences against the regulations.
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Section 144

OATH

1, ' . ' , do swear that I will be
faithful and bear true allegiance to Her Majesty Queen Elizabeth
the Second, Her Heirs and Successors according to law, that I will
well and truly serve Her in the office of ' '

and that I will faithfully and impartially perform the duties of

that office. .

' .SOHELPMEGOD! ) _
AFFIRMATION
I : , do solemnly and sincerely

promise and declare that I will be faithful and bear true allegiance
to Her Majesty Queen Elizabeth the Second, Her Heirs and
Successors according to law, that I will well and truly serve Her in
the office of and that I will faithfully and
impartially perform the duties of that office.
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. 1982 . . 1982 (c)

Stalute Law (Miscellaneous 80, 1982 22 Sept 1982 Part LXXVII S. 280(2)
Amendments) Act {No. 2) : i {s. 280): Royal and (3}
1982 . Assent (d) )

Broadecasting and Television 154, 1982 31 Dec 1982 31 Dec 1982 —
Amendment Act 1982 .

Australian Broadcasting 7, 1983 1 June 1983 S8s.1,2,15(1)and 5. 60(2)

. Corporation (Transitional 24: 1 June 1983
Provisions and ' Remainder: 1 July
Cansequential 1983 (see 5. 2{2)
Amendments} Act 1983 and Gazelte 1983,

No. 5124)

Copyright Amendment Act 80, 1983 3 Nov 1983 8 June 1284 {ses —

1983 - : Gazette 1984,
b No. 5203)

Statute Law (Miscelfaneous 91, 1983 22 Nov 1983 5 3% 20 Dec 198 5.6
Provisions) Act (No. 2) (&) :

1983 .

Radiocommunications 136, 1983 22 Dec 1983 27 Aug 1985 (see -
{Transitional Provisions : s. 2 and Gazstie
and Consequential 1985, No. 5322}

Amendments) Act 1983

Copyright Amendment Act 43, 1984 15 June 1984 15 June 1984 5.7
1984 : .

Statute Law (Miscellangous 165, 1984 25 Oct 1984 S. 3: 22 Nov 1984 Ss. 6(1)
Provisions) Act (No. 2) - and 7
1984

Statute Law (Miscellanecus 65,1985 5 June 1985 8. 3: 3 July 1985 —_
Pravisions) Act (No. 1) fo)

1985
Broadcasting and Television 67, 1985 5 June 1985 1 Jan 1986 5.4
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Act

. Number

and year

Date

.. of Assent

Table of Acts

. Date of
_commencement

Application,
saving or
transitional
provisions

Copyright Amendment Act

1586

Stalite Law (Miscellaneaus
Provisions} Act {No. 2)
1986

Jurisdiction of Courts
{Miscellaneous
Amandments} Act 1987

Broadcasting Legisfation
Amendment Act 1988 .

Circuil Layouts Act 1989

Copyright Amendmant Act
1989

78,1986

168, 1986

23, 1987

146, 1088

28, 1989

32, 1888

24 June 19686

18 Dec 1986
26 May 1987

26 Dec 1988

22 May 1983

24 May 1989 -

‘S5, 14-19: 22 July

1986

" Remainder: 30 Apr

1987 (see Gazelte
1887, No. 568)

8.3
8.3

.49 1 Mar 1988
0 T

Ss. 1 and 2: Royal

Assent
Remainder: 1 Oct
1990 (see Gazette

1990, No: 5261} -

Ss.3,5,7,-12, 13,
21,22, 28 and
Schedule (items 1,
4, 10,12, 14,19,
25, 263 1 Qct 1989
(see Gazefle 1989,
No. 5316)

Ss. 4, 14, 15, 1B,
20, 23, 25, 27, 29
and Schedule

(items 48, 49, 53). .

29 Jan 1980 (see
Gazette 1990,

No. $15}

Ss. 6, 15, 19, 24,
26({a) and Schedule

" {items 2, 3, 6-9,

11, 13,15, 18,
21-24, 27-47,
50-52): 1 July
1990 (see Gazelte
1990, No. 5164)
Ss. 811,17 and
Schedule (items 5,
16,17, 201: 1 Qct ~
1990 (see Gazelto
1990, No. 8261)
5. 26{bf): 2 July
1990 (see Gazette
1990, No. 5164}
Remainder: Royal
Assent

Ss.20(2)

and 28(2}

S. 5(1)

S.5

8. 2 {rep.
by 107,
1993, 5.13)
S$s. 25 and
29 {am.-by
107, 1993,
ss. 8 and

10
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Table of Acts L L
Adt " Number Date - Date of Application,
*-and year - of Assent ' commencement saving or
transitional
_ : provisions
‘as repealed by S
" Copyright Amendment  107,1993  22Dec 1993  S. 13: Royal S. 2(2)
(Re-enactment) Act - Assent
1993
as re-enacted by - : - L
Copyright Amendment 107, 1993 22 Dec 1993 fk) Ss. B and
(Re-onactment) Act 10-12
1993 .

Copynght Amendment Act 174, 1991 25 Nov 1991 23 Dec 1991 —

1991 _ . - . . o

Speacial Bmadcastmg 180, 1991 25 Nov 1991 8. 116: 23 Dec. . S. 116(2)
Service Act 1991 - ' co 1891 () . .

Broadcasting Services 105, 1992 9 July 1992 & Oct 1992 (see 8.3
{ Transitional Provisions ’ s. 2 and Gazette
and Consequential 1992, No. GN38)

Amendments) Act 1992 _ ' o

Radiocommunications 167, 1992, 11 Dec 1992 1 July 1993 S.14(3)
{ Transitional Provisions : . . .
and Consequential .

Amendments) Act 1992 . _ _ B

Copyright Armendment - 107, 1963 22 Dec 1993 22 Dec 1993 Ss. B and
{Re-enactment) Act 1993 : 10-12

Agricuttural and Vetorinary = 37, 1994 15 Mar 1994 15 Mar 1995 -—
Chemicals (Consequential {so0 s, 2)

Amendrents) Act 1934 _

Law and Justice Legisiation . 141, 1994 28 Nov 1994 8. 4 (items 1-13, .7
Amendment Act (Na. 2) S ) ) ’ 15-30, 32-112): . S
1994 Royal Assent (m)

8. 4 (iterns 14, 31):
. 23 Dec 1991 (m)

Copyright (World Trade 149, 1994 13 Dec 1984 Ss. 1and 2: Roval —
Organization : Assent
Amandmants) Act 1994 Parts 3 and 4

(s5. 6-17): 1 July
1995
Remainder: 1 Jan
o 1996
Intellectual Property Laws . 100, 1998 Schedule 2 —_

Amendrment Ao_:t 1998

27 July 1998

(tems 1~-3): 27 Jan
1999 {n)
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Table of Acts
Act. Number Date ., Date of Appllcatmn.
and year . of Assent . .commencement saving or
: - transitional
. . provisions
CapynghtAmendmant Act . 104,1998  30July 1998 ~ Schedule2 .~ Sch.1
(Na 7} 1998 ’ ' ' {items 6, 8, 10, 12)  (item 4),
‘and Schedule 8~ Sch. 3
{itern 12): 30 Jan {item-4),
2000 Sch. 4
Remainder: Royal  (item 6),
Assanl Sch. 9
(item 8)
and Sch,
0
(item 51}
i {see Table
' . Al
Copyﬂght Amendmenr Act . 105,1998. ° 30 July 1998 {o) ~ Sch. 1
{No. 2) 1998 ' ' {itern 9)
[see Table
. o E Al
Copyright Amendment , | - 105,1999 24 Aug 1999 30 Sept 1999 (se@ -~
{Computer Programs) Act Gazotte 1999,
1999 . - No. 8462)
Fublic Employment 146, 1999 11 Nov 1899 Schedule 1 —
{Consequential and o . {item 338): 5 Dac
Transitional) Amendment 1999 (soe Gazefte
Act 1999 1999, No. 5584)

- : ) :
Copyright Amendment 110, 2000 "4 Sept 2000 4 Mar 2001 Sch. 2 [see
{Digital Agenda) Act 2000 ’ Table A)

as amendad by _
Statute Law Revision 63, 2002 3 July 2002 Schedule 2 —
Act 2002 {items 4, 5): (g)
Copyright Amendment 159, 2000 21 Dec 2000 Schedule 2: 4 Mar  Sch. 1
{Moral Rights) Act 2000 : : 2001 (se9 5. 2(3)) (item 3)
: . .Remainder: Royal . [see Table
_ Assent JA]
Law aend Justice Legislation 24, 2001 & Apr 2001 S. 4(1), (2) and 5. 4(1) and
Amendment (Application Schedule 9: () (2) [see
of Criminail Code) Act : Table Aj
* 2001
Copyright Amendment 34, 2003 15 Apr2003 - Schedule 3 Sch. 1
(Parallel Importation) Act i (items 1-3, 5, 7) {item 20);
2003 . {s) Sch. 3
Schedule 3 _ litem 9)
({items 4, 6, 8, 9): and Sch. 4
fs) : (items 14,
Schedule 4; 15) [see
13 May 2003 Table Aj
Remainder: Royal
Assent
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Table of Acts . L o
Act "Number Date Date of Application,
oo " and year - of Assent © commencemnent savingor
N transitional
- . . . . o _ provisions
Desigris {Consequential 148, 2003 17 Pec 2003 Schedules 1and 2:  Sch.1
Amendments) Act 2003 {t {items" -
: : Remainder: Royal 15-20)
Assent [see Table
: o A
US Froe Trade Agreement . 120, 2004 16 Aug 2004 Schedula 9 Sch. 9
implementation Act 2004 {itemns 1-15, {items 185,
58-112, 84, 106,
114-119, 121, 117, 134,
1231686, 145, 160,
168—191% 1 Jan 185, 190)
2005 Sch. 9
Schedule 9 ~ fitemn 118)
" {items 16-5B): [see . {am. by
{u) and Note 2] 154, 2004,
Schedule 9 Sch. 1
{iterms 113, 167): [items
Royal Assent - - 42-48})
Scheduie 9 . Sch. 8
{iterns 120, 122y {itam 119)
{w) {am.by
154, 2004,
Sch. 1
[items
49-51)),
Sch. 9
* {item 132)
“{am. by:
154, 2004,
. Sch. 1
) .[Hems
52-58])
N Sch. g .
{item 133)
{am. by
154, 2004,
. Sch. 1
[items
59-61])
{ses Table
) S A]
as amended by S
Copyright Legisiation - 154, 2004 15 Dec 2004 {see 154, 2004 —
Amendment Act 2004 - beiow}
Copyright Legisiation 154, 2004 15 Dec 2004 Schedule 1: (v} Sch. 1
Amendment Act 2004 - i Remainder: Royal {items 8,
. Assent - 16, 28, 31,
. 41) [see .
Tabile A
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. Act Notes
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(e)
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(R}

i

i

(k)

The Copynght Act 1968 was amended by sectlon 3 only of the Administrative Changes
{Consequential Provisions} Act 1976, subsection 2(7) of which provides as follows:
{7} The amendments of each other Act specified in the Scheduie made by this Aat shall
be deemed to have come into operation on 22 December 1975.
The Copyright Act 1968 was amended by section 115 only of the Statute Law Rews.'on Act
1981, subsectlon 2{1) of which provides-as follows:
. (1) Subjectto this section, this Act shall come into operation on the day on which it
" receives the Royal Assent.
The Copyright Act 1968 was amended by Part XVIII (sections 136—145) oniy of the Statute
Law (Miscellaneous’ Amendments) Ac( {No. 1) 1982, subsection 2(12) of which provides as
" follows:
(12) The remaining provisians of this Act shall come into operation on the twenty«eighth
~ day after the day on which this Act receives the Royal Assent.
The Copyright Act 1968 was amended by Part LXXVII (section 280) only of the Statute Law
(Miscellaneous Amendments} Act {No. 2) 1982, subsection.2{1} of which provides as follows:
(1) Sections™1, 2, 166 and 195 and Parts (11, VI, VII, XV1, X031, XLIV, LI, LI, LIV, LX)
ang LXXVII shall come into operation on the day on.which this Act receives the
Royal Assent.

-The Copyright Act 1968 was amended by sediOn 3 6nly of the Statufa Law (Misceflaneous

Provisions) Act (No. 2) 1983, subsection 2(1} of which provides as follows:
(1) Subject to this section, this Act shall come into operation on the iwenty-eighth day
after the day on which it _receiv_es the Royal Assent,
The Copyright Act 1968 was amended by section 3 only of the Statute Law (Miscellaneous
Provisions) Act {No. 2) 1884, subsection 2{1) of which provides as follows:
(1) Subject to this section, this Act shall come into.operation on Ihe twenty-eighth day
after the day on which it receives the Royal Assent,
The Copyright Act 1968 was amended by section 3 only of the Statute Law (Misceliansous
Praovisions) Act(No. 1) 1985, subsection 2(1} of which provides as follows:
{1} Subject to this section, this Act shall come into operation on the twenty-gighith day
after the day on which it receives the Royal Assent.

The Copyright Act 1968 was amended by section 3 only.of the Statute Law (Miscellaneous
. Provigions) Act (No. 2) 1986, subsection 2{3) provides as follows;

(3) The amendments of the Copyright Act 1968 made by this Act shall come into
- operation immediately after the commencement of section 3 of the Copyright
Ameandment Act 1986.

~ Saction 3 commenced on 30 April 198'4; {see Gazefte 1987, No, 568, p. 6).

The Copyright Act 1968 was amended by section 3 only of the Jurisdiction of Courts
(Miscellansous Amendments) Act 1987, subsection-2(2) of which provides as follows:

{2) The amendments made by this Act to an Act specified in the Scheduie shall come
into operaticn on such day as is fixed by Proclamation in relation to those
amendments,

The date fixed in pursuance of subsectlon 2{2) was 1 September 1987 (see Gazette 1987,
No. 5217).

The Copyright Act 1968 was amended by section 49 only of the Broadcasting. Legisiation
Amendment Act 1988, subsection 2(3) of which provides as follows:

{3) Sections 15, 16 and 36, subsection 48(2), section 49 and Schedules 2, 4 and &
commence on 1 March 1989,

! Certain provisions of the Copyright Amendment Act 1989 were re-enacted by sections 4-10

of the Copyright Amendment (Re-enactrent) Act 1993, Subsection 2(2) of the Copyright
Amendment (Re-enactment) Act 1393 provides as follows:

{2} The amendments made by this Act are taken to have commenced on the dates set
out in the Schedute.
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The commencement of the re-enacted provisions provide as follows:

Section 4 re-enacted sections 3,5, 7. 12,13, 24, 28 and the Schedule {items 1, 4, 10, 12, 14,
19, 25 and 26) which commenced on 1 October 1989, '

Section 4 re-enacted sections 4,14, 18, 23 and the Schedule (fems 48, 49 and 53) which
commenced on 29 January 1980,

Section 4 re-enacted sections 6, 24, 26(a} and the Schedule (items 2, 3, 6-9. 11, 13, 15, 18,
21-24, 2747 and 50-52) which commenced on 1 July 1990.

Seaction 4 re-enacted sections 8-11, 17 and the Schedule {items 5, 16, 17 and 20} which
commenced on 1 Cctober 1990.

Section 4 re-enacted paragraphs 26(b)~{f) which commenced on 2 July 1980,

- Section 5 re-enacted section 15 which commenced on 1 July 1990.

Section 6 re-enacted section 19 which commenced on 1 July 1990.
Section 7 re-enacted section 22 which commenced on t October 1989,
Section 8 re-enacted section 25 which commenced on 29 January 1950.

_ Section 9 re-enacted section 27 which commenced on 29 January 1380.

Section 10 re-enacted section 29 which commenced on 29 January 1980, -

The Copyright Act 1968 was amended by section 116 only of the Special Broadcasting
Service Act 1997, subsectian 2(1) of which provides as follows:

(1) Subject to subsection {2}, this Act commences 28 days after the day on which it
receives the Royal Assent.

The Copyright Act 1968 was amended by sectlon 4 (items 1-112} only of the Law and Justice

Legisiation Amendment Act (No. 2) 1994, subsections 2(1) and (4} of whlch provide as
follows:

{1) Subject to this section, this Act commences on the day on which it receives the
Royal Assent,

{4} Items 14 and 31 of Schedule 2 are iaken to have commenced on 23 December
1991, immediately after the commencement of the Copyright Amendment Act 1991.
The Copyright Act 1968 was amended by Schedule 2 (items 1-3) only of the Intellectual
Praperty Laws Amendment Act 1898, subsections 2(4) and {5) of which provide as follows:
{4} Subject to subsection (8), Schediule 2 commences on a day to be fixed by
Proclamation.
(5) If Schedule 2 does not commence under subsection (4) within the period of
6 months beginning on the day on which this Act receives the Royal Assent,
Schedule 2 cormmences on the first day after the end of that period.

" The Copyright Act 1968 was amended by Schedules 1 and 2 of the Copyright Amendment

Act {No. 2) 1998, sectian 2 of which provides as follows:
(1) This Act commences on the day on which it receives the Roya! Assent.

{(2) .. However, this Act commences immediately after the commencement of item 1 of
Schedule 3 to the Copyright Amendment Act (No. 1) 1998 if that Act receives the
Rovyal Assent on a day that is the same as, or later than, the day on which this Act
receives the Royal Assent.

The Copyright Amendment Act (No. 1) 71998 received the Royal Assent on 30 July 1998.

The Copyright Act 1968 was amended by Schedule 1 {item 338} only of the Public
Employment (Consequential and Transitional) Amendment Act 1999, subsections 2(1) and (2)
of which provide as follows:

(1} In this Act, commencing time means the time when the Public Service Act 1999
commences. '

(2} Subject to this section, this Act commences at the cornmencing time,
Subsection 2(1} (items 33 and 34) of the Statute Law Revision Act 2002 provide as follows:

(1) Each provisicn of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.
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Act Notes
Commencement 1nformat{op
Columni Column 2 Column 3
Provision(s) .. -Commencement . Date/Details.
33. Schedule 2, Immediately after the time specified in the 4 March 2001
itern 4 Copyright Amendment (Digital Agenda} Act 2000
for the commencement of item 41 of Schedute 1 to
. that Act o
34. Scheduie 2, Immediately after the imé specified in the 4 March 2001
itam 5 Copyright Amendment {Digital Agenda) Act 2000
for the commencement of item 224 of Schedule 1
to that Act ]
{r}  The Copyright Act 1968 was amended by Schedule 8 only of the Law and Justice Legistation

Amendment (Application of Criminal Cods) Act 2001, subsection 2(1){a} of which provides as

follows:

{1}—Subject to this section, this. Act commences at the later of the following times.. ... .

lterm 15 commenced on 24 May 2001,

(a) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000, )

{s}  Subsection 2(1} {items 4-9) of the Copyright Amendment (Parallel importation) Act 2003
provide as follows:
{1) Each provision of this Act specifted in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in colurnn 2 of the table.
Provision{s} - Commencernent - Date/Details
4. Schedule 3, Immediately after the commencement of the 4 March 2001
items 1t0 3 Copyright Amendment {Digital Agenda) Act 2000 o
5. Schedule 3, "Immediately after the commencement of 15 April 2003
item 4 Schedute 1 to this Act ) _ S
6. Schedule 3, Immediatély after the commencement of the _ 4 March 2001
item 5 _ Copyright Amendment (Digital Agenda) Act 2000 '
7. Schedule 3, Immediately after the commencement of 15 April 2003
itern 6 Schedule 1 to this Act By
8. Schedule 3, Immediately after the commencement of the 4 March 2001
item 7 Copyright Amendment {Digital Agenda) Act 2000 -
9. Schedute 3, Immediately after the commencement of 15 Aprl 2003
items 8 and 8 Schedute 1 to this Act .

Copyright Act 1968

453



Notes to the Copyright Act 1968

Act Notes
()  Subsection 2{1) (item 2) of tha Designs (Consequential Amendmen(s} Act 2003 prowdes as
follows:

{1y Each provision of this Act specified in colurnn 1 of the table commences, or is taken
- {0 have commenced, on the day or at the time speclt‘ ed in column 2 of the table.

Provision|s) Commencement - DalelDetaIls .

2. Schedules 1and  Immediately after the commencement of section4 17 June 2004 =~
2 ' of the Designs Act 2003. -

{u}  Subsection 2(1) (tems 2, 10, 12, 15 and 17) of the US Free Trade Agreemenr Implementation
Act 2004 provige as {ollows:
{1) Each provisicn of this Act specifi ed in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement . Date/Details
2. Schedule 1 The later of: o _ . 1 January 2005
) "{a) 1 January 2005; and -(paragraph {a)

{b} the day on which the Australia-United States. applies)
Free Trade Agreement, done at Washington :
DC on 18 May 2004, comes into force for
Ausiralia.

However, the provision(s) do not commence at alt

if the event mentioned in paragraph (b} does not

- aceur. '
The Minister for Trade must announce by notice in

the Gazette the day on which the Agreement
comes into force for Australia.

10. ‘Schedule 9, The day on which the WIPO Performances and [see Note 2]
Part2 Phonograms Treaty, done at Geneva on
26 Decermber 1996, comes into force for Australia,

The Minister administering the Copyright Act 1968
must announce by notice in the Gazette the day on
which the Treaty comes into force for Australia.

15. Schedule 9, At the same time as the provisions covered by - 1 Janhary 2005
item 120 table item 2. However, if that time is the same time
as the time at which the provisions covered by
table item 12 commence, then item 120
_ commences mmedlately after those prowmons

o . " commence.
17. Schedule 9, Atthe same fime as tha provisions covered by 1 January 2005
item 122 - table item 2. However, if that time is the same time

as the time at which the provisicns covered by
table item 12 commence, then item 122
commences immediately after those provisions
commence.
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Act Notes

fv}  Subsection 2(1} {item 2} of the Copyright Legislation Amendment Act 2004 provides as
foltows: )
{1} Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according 1o its terms.

Provislon(s) Commencement DateiDetalls

2. Schedule 1 | The later of: 1 January 2005

{a) the start of the day on which this Act receives {paragraph {b}
the Royal Assent; and . applies)
{b} immediately after the cornmencement of the -
provisicns coverad by table item 2 in the table
in section 2 of the US Free Trade Agreement
implementation Act 2004.

Howaver, the provision(s} do not commence at ali
if the event mentioned in paragraph (b} does not
occur.
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Table of Amendments

Table bflArh-ehdments

ad. = added orinserted -

am. = amended - rep. = repealed  rs. = repealed and substituted

Provision affected

How affectad

TG e
Part|

L= T
8. 9A ocorrrvcrmmisnrericssranensrennereeen

.. Partht

S0

STV SO
8. 10AB, 10AC........cormerrrcccrrns
IR LYY o TR

. am. No. 216, 1973

8.12..

... am. No. 218, 1873
... 15, Ne. 110, 2000
. am. No. 110, 2000
... ad. No. 120, 2004
. ad. No. 120, 2004

S 19......

Headlng tos. 21.

321

Subhead tos. 22(1}

Subhead. tas. 22(3) ...

Subheads. to 5. 22(4), (5)
. am. No, 78, 1986; No. 32, 1989 (as am. by No, 107, 1993),

S5.22..

am. No. 32, 1989 {as am, by No. 107, 1993)’

weeeeee Tep. No. 216, 1973 -
... 8. No. 218, 1973
. am. No. 154, 1980; No, 42; 1981

rs. No. 165, 1984

. ad. No. 154, 1880

am. No. 141, 1994
am. No. 67, 1885
ad. No. 24, 2001

am. No. 218, 1973; No. 160, 1977; No. 154, 1980; No. 113, ~
1981; No. 154, 1982; Nos. 7 and 136, 1983; Nos. 43 and
165, 1984; No. 67, 1985; Nos. 78 and 188, 1986; No. 146,
1988; No. 28, 1989; No. 32, 1989 (as am. by No. 107,
1993}, Nos. 174 and 180, 1991; No. 105, 1992; Nos. 37
and 141, 1994; Nos. 104 and 105, 1998; No. 110 2000;
Nos. 34 and 148, 2003; No 120, 2004

ad. No. 105, 1988

ad. No. 34, 2003

ad. No. 34, 2003
am. No. 34, 2003

ad. No. 165, 1984
am. No. 78, 1986; No. 32, 1989 (as am. by Ne. 107, 1993),
No. 104, 1998 )

am. No. 141, 1994

am. No. 154, 1980

ad. No. 120, 2004

No. 110, 2000; No. 120, 2004
am. No. 110, 2000

am. No. 141, 1994
rep. No, 110, 2000

am, No. 32, 1989 {as am. by No. 107, 1993); No. 141, 15994;
No. 110, 2000

am. No. 154, 1980; No. 141, 1994
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~ Table of Amendments

ad. = added or insened

- am. = amended

rep. = repealed - s, = repealed and substituted

Provision affected

How affecied

Part Ill
Division 1

Divisicn 2

LT - TN
ST T
T TN
8. B9A. . et resaens

8. 39Beeoe

Division 3

I S
ST < SR
S 43A et naess e

.Heading to s. A3B e,

Note to s. 44C{1) .eiiivecnnes

Ss. 44E, 44F oooovooree)

Division 4

am, No, 154, 1980

ad. No. 149, 1994

am, No. 1584, 1980; No. 148, 1984; No. 110, 2000

am. No. 141, 1994

am. No. 110, 2000

am. No. 174, 1991; No.
am. No. 174, 1991; No.

am. No. 141, 1994

.ad. No. 154, 1980
am. No. 110, 2000 {as am. by No. 63, 2002); No. 34, 2003

ad. No. 110, 2000

No. 110, 2000
am. No. 110, 2000

.... am, No., 154, 1980; No. 110 2000; No. 120 2004
am. No. 154, 1980; No.
am. No. 141, 1994; No,

120, 2004
104, 1998

104, 1998
141, 1994; No. 104, 1998

8. 4Uam No. 154, 1980; No. 32, 1989 (as am. by No, 107, 1993);

am. No. 154, 1980; No. 100, 1998

ad. No. 43, 1984 -~

rep. No. 105, 1999
ad. No. 110, 2000

am. No. 154, 2004

ad. No. 120, 2004
am. No., 154, 2004

am. No. 154, 1980

ad. No, 174, 1991
arn. No. 104, 1998

ad. No. 37, 1094

ad. No. 104, 1998
am. No. 34, 2003

ad. No. 34, 2003

ad. No. 105, 1998
am. No. 34, 2003

ad. No. 34, 2003.

am. No. 110, 2000

am. No, 154, 1980; No. 80, 1983; No. 141, 1994; No, 110,

2000
ad. No. 110, 2000
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Table of Amendments

ad. = added or inserted . am. = amended

rep. = repealed . rs. = repealed and substituted

Provision affected

How affected

Heading to 5. 47A ..cooovvvcerrrennn

I 7 SO

Division 4A

Div. 4A of Partlil ...

S8 ATEATH oo

Division &5
Heading to Div. 5 of Part lit
$.48...........

am. No. 104, 1998
ad. No. 78, 1986

am. Nos. 105 and 167, 1992; No. 104, 1998; No. 24, 2001

ad. No. 105, 1999
ad. No. 110, 2000

ad. No. 105, 1998
am. No. 110, 2000

ad. No. 105, 1889 -

rs. No. 104, 1998

... 15.No. 154, 1980
. ad. No. 165, 1984

5. 43A ererae e
Heading tos. 49 -
S. 49

Headingto 5. 50 ...,

Heading 10 5. 51 oecccccnnee

Heading io . 51AA

Heading to s. 51A ...

Heading 10 §. 52 ....oooiinnnnens
Div. SAof Partlll .oooovnnene

Div. 5B of Part lil ...

. am. No. 110, 2000

rs. No. 154, 1980

am. No. 165, 1984; No. 141, 199-4 No. 11C, 2000

am. No. 110, 2000
rs. No. 154, 1880 -

am. No. 185, 1984; No. 110, 2000

am. No. 110¢, 2000

am. No. 154, 1980; NO 141, 1994 No. 110, 2000; No. 120,

2004

am. No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1893}

am, No. 110, 2000

veeeen @M. No. 110, 2000

ad. No. 154, 1980

am. No. 78, 1986; No. 141, 1994; No. 110, 2000

arn. No. 104, 1998

am. No. 91, 1983; No. 110, 2000
am. No. 154, 1980; No. 34, 2003

ad. No. 154, 1960

rep. No. 32, 1989 (as am. by No. 107, 1993)

ad. No. 154, 1980

rep. No. 32, 1989 (as am. by No. 107, 1993}

ad. No. 154, 1880
am. No. 165, 1984

rap. No. 32, 1989 {as am. by No. 107, 1883)

ad. No, 154, 1980
am. No. 81, 1983

rep. No. 32, 1989 (as am. by No. 107, 1993}

ad. No. 154, 1980

rep. No. 32, 1989 (as am. by No. 107, 1993}

ad. No. 154, 1980
am. No. 165, 1984

rep. No. 32, 1989 (as am. by No. 107, 1993)
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ad. = added orinserted - am. = amended rep. = repealed s, = repealed and substituted

Provision affected : How affected

Divislon 6
S.54..........

... am. No. 32, 1889 (as am. by No. 107, 1993)

am. No. 154, 1980; No. 61, 1981; No. 32, 1989 {as am. by
No. 107, 1993); No. 159, 2000

S.56. . @M. No. 154, 1980 :
- rep. No. 32, 1989 {(as am. by No. 107, 1993)

S.87. . @M, No, 154, 1980

S.5B. i eneenen. @M, NO. 154, 1880
: rep. No, 32, 1989 (as.am. by No. 107, 1993}

5. 59, e, @M. NO, 154, 1980; No. 141, 1954

Ss. 62, 63 am. No. 154, 1980 : :
rep. No. 32, 1989 (as am. by No. 107 1993)

8. B4t e rrenan.. B NO. 154, 1980

Divislon 7

865 e cvvnneene. @M NoL 154, 1980

8. 68. ... @M. NO. 154, 1880

8. 69 it eeene @M. NO, 154, 1980
rep. No. 110, 2000

8. 70 .. am. No, 154, 1980; No 80 1983; No. 141, 1994
B ... 1P, NO. 32, 1989 (as am. by No. 107, 1993)
Diviston 8 ' :

Heading to Div. 8 of Part lll....... am. No. 42, 1981

B, AT, NO. 216, 1973; No. 42, 1931
: rs. No. 32, 1989 (as am. by No. 107, 1993)
am. No, 148, 2003 .

8, 75 s s @M. NO, 42, 1981 - -
rs. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 148, 2003

8. 6. @, NOL 42, 1981
rs. No. 148, 2003

B 7T i since e s eneeeeen. @M, NO, 154, 1980; No. 42, 1981
rs. No, 32, 1989 (as am. by No. 107, 1993)
am. No. 148, 2003

S.T7A .. 80 NOL 148, 2003

Divislon 9 _ _ '

8. 79,80 ...ccovcrrrevivnrcercnereenen. @M. No. 154, 1980

8. B8t ... @m. No. 154, 1980; No. 120, 2004
5. 82, .. am. No. 154, 1880; No. 141, 1994
S.83......... . am. No. 154, 1980

Part v

Division 1 .

S. 84 s 15, NOL 120, 2004

Division 2

.. @m, No. 154, 1980; No. 149, 1994; No. 110, 2000
. am. No. 110, 2000 -
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Table of Amendments

ad. = added or inserted

am. = amended ‘rep. =répealed rs. = repealed and substituted

Provision affected

How affected

8.
8.

8.

s

S,

Divigion 3

- rep. No. 110, 2000

Division 4

85,93, .

Division 5
- ~Subdivision' A -

Heading to Subdiv. Aof ...........
- Div. 5 of Part IV

. am. No. 160, 1877; No. 154, 1980; No. 7, 1983; No. 78,

S.
s.

Subdivision B
Subdiv. B of Div. 5 of Part IV.....
S5, 100AA—100AH ......cccnviinrn
Division 6

.

S
S,
L]

w »

)

» 0o

o

am. No. 154, 1980; No. 110, 2000
am. No. 110, 2000.

am. No. 160, 1977; Nos. 7 and 136, 1983; No. 78, 1886
rs..No. 146, 1988

am. No. 180, 1991; No 167, 1992; No. 104 1998

rs. No. 110, 2600

ad. Na. 104, 1998

am, No. 154, 1980

" am. No. 154, 1880; No. 120, 2004

am. No. 154, 1980

“ad. No. 120, 2004

am. No. 120, 2004

1986; No. 146, 1988; No. 180 1991; No. 104, 1998 -

rs. No. 110 2000

ad. No. 120, 2004
ad. No. 120, 2004

. ad. No. 78, 1986

... am. No. 154, 1880; No. 110, 2000
. am. No. 174, 1991; Nos. 104 and 105, 1998; No. 34, 2003

am. No. 174, 1991; No. 141, 1994, No. 104 and 105, 1998;
" No. 34, 2003

ad. No. 78, 1986

ad. No. 78, 1986
am. No. 110, 2000

ad. No, 32, 1989 (as am. by No. 107, 1983)

rs. No. 154, 1980
am. No. 100, 1998

ad. No. 165, 1984

. ad. No, 110, 2000

am, No. 154, 1980

am. No. 154, 1980; No. 80, 1983; No. 141, 1884; No. 110,
2000

am. No. 154, 1980; No. 141, 1954
am. No. 154, 1980; No. 141, 1994; No. 104, 1908
am. No. 154, 1980
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ad. = added orinserted am.=amended rep. = repealed 5. = repealed and substituted

Provision affected How affected

Heading tos. 110A.................. am. No. 110, 2000

TS 1M10A . 8. NO. 78, 1986
am. No. 110, 2000

Heading to s, 110B ............coo.. @m. No. 110, 2000

S 110B..es .. ad. No. 78, 1986
am. No. 110, 2000

S.1M10C e 8dL No, 110, 2000

S MM, @M. No, 154, 1980; No. 32; 1989 (as am. by No. 107, 1993)
S 1AL 8d, NOL 110, 2000 '

Heading tos. 111B................... am. No., 154, 2004

B 111Bocree e, @0, No. 120, 2004
am. No. 154, 2004

S 1121 oeeeeeorieeoseeeorene (6. NO. 154, 1980 ' :
am, No, 78, 1986; No. 32, 1989 (as am. by No. 107, 1993);
No, 104, 1998

S. 1127 cvesniiinanennenn.. ad. No, 174, 1991
am. No. 104, 1998

S. 1B, 80, NO. 37, 1994

8. 112C ..o @d. No. 104, 1998

Nate 1o 8. 112C(1) .cooccvvrrececee. ad. No. 34, 2003

8. 120 weevoceceeevrerreinen. @, NO. 108, 1998

S. M2DA .. @0, No. 34, 2003

8. M2E.iioiicesisnensnoeseenenn.@d. No. 110, 2000

Division 7 :

8. 113 @M. NO. 154, 1980

$5. 113A-113C oo, ad. No. 120, 2004

PartV _ '

Headingto Part V ......c.cccee...... 15, No. 110, 2000

Division 2 _ :

B 115 s . @M, No. 110, 2000: No. 34, 2003

B 116 ecrrescceesienseeen. @M, NO, 141, 1994; No. 104, 1998; No. 110, 2000
8. 116AA A .o, 80, NO, 120, 2004 ' -
Divigion ZAA '

Div. 2AA of Part V.................... ad. No. 120, 2004

Subdivision A

S.MBAA ... @d, No. 120, 2004

S.MBAB ...........ccooveie e, AL NO, 120, 2004
am. No, 154, 2004

Subdivision B : o
Ss. 116AC-116AF .......ccooeees ad. No. 120, 2004
Subdivision C

S.118AG........c.cvcieeee e, 84 No. 120, 2004
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ad. = added or insérted - am. = amended

rep. = repealed rs.= repealed and sqbstituted

Provision affected’

. How affected

Subdivision D

8. HBAH e

Subdivision E

Divislon 2A

Div. 2A 0f Part V. oo
LI K11 NPT

Headingtos. 116C .......ccooeieeee

$s. 116CA, 116CB...ccooocccernn
Headingtos. 116D............ccone
IR LT o SO

Division 3

Natetas. 123 .o
Note 10 8. 124 1veeee i

Divislon 4

Heading {o Div. 4 of Part v........
S8, 126A, 126B.........cccinirninn.
... am. No. 154, 1980; No. 141, 1994
... am. No. 34, 2003; No. 154, 2004
... ad. No. 105, 1998
. ad. No. 34, 2003

S. 129..

Division 4A

Heading to Div. 44 of Part V...,
Div. 48 0f Part V ..o
(IR T3 V- N

ad. No. 120, 2004
am. No. 154, 2004

ad. No. 120, 2004 -
ad. No. 120, 2004

ad. No. 110, 2000
ad. No. 110, 2000

ad. No. 110, 2000
am. No. 120, 2004

rs. No, 120, 2004

ad. No: 110, 2000
am. No. 120, 2004

ad. No. 120, 2004

“am. No. 120, 2004

ad. No. 110, 2000
am. No, 120, 2004

am. No. 154, 1980; No. 141, 1994

am. No. 154, 1980
am. No. 154, 1980
am. No. 154, 1980
ad. No. 120, 2004

am. No. 154, 1980-

“ad. No. 120, 2004
e @m. No. 154, 1980; No. 141, 19_94

rs. No. 78,1986
am. No. 141, 1934
ad. No. 34, 2003

am. No. 154, 1980; No. 141, 1994: No. 120, 2004
am. No. 154, 1980; No. 120, 2004

am. No. 154, 1980; No. 141, 1894

rs. No. 23, 1987
ad. No. 19, 1979
ad. Np. 19, 1979
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ad. = added orinserted . am. = amended  rep, = repeated T8, = repealed and substituted

Provision affected ~ How affected

LR < - PO

ad. No, 19, 1979
am. No. 23, 1987

8. 131C woocoeermrcrsrrescncrns a0, No, 23, 1987 .
8. 131D e 0. No. 34, 2003 ’
Division § '
Subhead. tos. 132(1) .............. ad. No. 120, 2004
Subheads. to s. 132(5)..... . ad. No. 120, 2004
(BAA), (5A) .
Subhead. to s. $132(5E)............. ad.No. 120, 2004
Subhead. tos. 132(5F) ............. ad. No. 120, 2004
Subheads. to s. 132(6),............. ad. No. 120, 2004
(6AA)
Subhead. tos. 132(7) ......eve..e. @d. No. 120, 2004
Subhead. tos. 132(9)............... ad. No. 120, 2004
8. 132 . 8ML NO, 154, 1980; No. 43, 1984; No. 78, 1986; Nos. 104
' : and 105, 1998; No. 110, 2000; No, 34, 2003 Nos. 120 and
154, 2004
Note to 5. 132(1}...c.onvvivveeeee... @d. No, 120, 2004
So132A i, 8d, NO.L 34, 2003
S. 132B...cnrrnerrcsinionnnenn. @d. NO. 34, 2003 ,
am. No. 154, 2004
Headingtos. 133...................... 1. No. 105, 1998
8. 133 iicrisienene.. @M. No, 154, 1980; No. 91, 1983; No. 78, 1986: Nos. 104
and 105, 1998; No 110, 2000
Heading to s, 133A ..., am. No. 34, 2003 -
S 133A. e 8d. NO. 43, 1984
am. No. 78, 1986; No. 105, 1998; No. 34, 2003
Division__s
s. 134 am. No. 104, 1998; No. 110. 2000; No, 120, 2004
S AMA.n. 8. NO. 78, 1986
am. No, 149, 1994
Division 7 '

Heading to Div. 7 of Part V........ ad. No. 149, 1994

S.134B .o, ad. No. 149, 1994
am. No. 104, 1998
8135 @M. No, 216, 1973; No. 91, 1976; No. 19, 1979; No. 154,
1980; No. 80, 1982; No. 65, 1985; No. 32, 1989 (as am. by
No.107, 1993); Nos. 141 and 149, 1894: Nos. 104 and
- 105, 1998; No. 34, 2003
Ss. 135AA-135AK.............coo...., ad. No. 149, 1994 '
am, No. 104, 1988
Part VAA
Part VAA ... ioinisnnnnnneee. @0, No. 110, 2000
Diviston 1
S.135AL .., ad. No. 110, 2000
am. No. 120, 2004
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]
ad. = added or inserted . am. = amended rep. =repealed rs. = repealed and substituted

Provision afféct_ed " How affected

8. 135AM. e esrrens ad. No. 110, 2000 -

Division 2 ' ' ' -

Subheads. o 5. 135AN(1),........ ad. No. 120, 2004
(2) C

‘Subhead. tos. 135AN{4} ......... ad. No. 120, 2004

Subheads. to 5. 135AN(7},........ ad. No. 120, 2004
8) ' .

8. 335AN s ad. No. 110, 2000.

am. No. 120, 2004
Heading to s. 135ANA ".......... am. No. 120, 2004

Subhead. 10's. 135ANA(1}........ ad. No. 120, 2004
Subhead. to s. 135ANA(Z) ........ ad. No. 120, 2004
Subhead. to s. 135ANAA)........ ad. No. 120, 2004
Subhead. tos. 135ANA(7)........ ad. No. 120, 2004
S. 135ANA v eressrassesens ad. No. 110, 2000

S am. No. 120, 2004
Divislon 3 .
S8. 135AP—135AR....ccreermeerenne ad. No. 110, 2000
S, 135ARA......osiresrerenesennnennes @G- NO. 34, 2003
Divislon 4 . :
Subhead. to 5. 135A8(1}........... ad. No. 120, 2004
Sug)teads. to s. 135A8(2), ......... ad. No. 120, 2004
Subhead. 16 5. 135A5(4)........... ad. No. 120, 2004 .
S 13548 oo srnsnies ad.No. 110,2000

am. Nos. 120 and 154, 2004
Note 105, 135AS(1) croeererverrerenn ad. No. 120, 2004
Ss. 135AT, 135AU ... immreennenee ad. No. 110, 2000
Part VA ' ' :
Hoading 10 Part VA....5....ccoe.. 18, NO. 104, 1898; No. 110, 2000
Pat VA ... ad. No. 32, 1989 (as am. by No. 107, 1993}
Division 1 Co .
. 435A .. oooroeeerssonsrneen: 30 NO. 32, 1980 {35 am. by No. 107, 1693)
am, No. 104, 1898; No. 110, 2000; No. 120, 2004

Heading to s. 1358 ................... am. No. 104, 1908

o : . 5. No. 110, 2000
8. 135B,.oorroroersrrseesreseenne. . No. 32, 1988 (a5 am..by No. 107, 1993)

* am. No. 104, 1898; No. 110, 2060
8. 135C oorerevrseceeesseeneeenene 80, N0, 32, 1988 {as am. by No. 107, 1983}
’ rep. No. 104, 1998 .

S AB5D ooonieereeeerereeeeenneennenn. 80, N0, 32,1989 (a5 am. by No. 107, 1993}
Diviston 2
Heading to Div. 2 of Part VA...... £s. No. 104, 1998; No. 110, 2000
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»
ad. = added orinserted. am. = amended rep. = repeated Is.. repealed and subsmuted

Provisicn affected

How affec!ed

Heading fos. 135E .

Heading to s. 135F ...................

S. 135N

Division 3

S8, 135R, 1355 wov.vcevvrennn
Divislon 4
S8, 135U—135W. oo

Ss. 135X, 135Y i
Dlvision 5

Heading to s, 1382 ...

R T7.7
PartvB

Headingto Part VB.................
Part VB .o

am. No. 104, 1998 -
rs. No. 110, 2000

ad. No. 32, 1589 {as am. by No. 107, 1883)
am. No. 104, 1988; No. 110, 2000; No. 120, 2004

rs. No, 110, 2000

. ad. No: 32, 1989 (as am. by No. 107, 1993)

am. No. 104, 1998; No. 110, 2000; No. 120, 2004 -

ad. No. 32, 18689 {as am. by No. 107, 1993}
am. No. 104 1988; No. 110, 2000

ad. No. 32, 1989 (as am. by No. 107, 1983) .
am.-No. 104, 1998; No. 110, 2600; No. 120, 2004'

ad. No. 32, 1989 {as am. by Ne. 107, 1593}
am. No. 104, 1998; No. 110, 2000; No 129, 2004

. ad.No. 110, 2000

am. No. 120, 2004

. ad, Ne. 32, 1989 (as am. by No. 107, 1993)

am. No, 104, 1998; No. 110, 2000

... ad. No. 118, 2000
. am. No. 120, 2004

ad. No. 32, 1988 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

ad. No, 32, 1983 (as am. by No. 107, 1893)

. ad. No. 32, 1989 (as am. by Na. 107, 1993)

am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1393)
am. No. 104, 1998; No. 130, 2000; No. 120, 2004

ad. No. 32, 1989 (as am. by No. 107, ‘!993}
am. No. 120, 2004 |

ad. No. 32, 1889 {as am. by No; 107 1893)

ad. No. 32, 1989 (as am. by No, 107, 1993)

ad, No. 32, 1989 (as am. by No, 107, 1993)
am. No, 104, 1998; No. 110, 2000

ad No. 32, 1889 {as am. by ND 107, 1893)

am. No. 120, 2004

ad. No. 32, 1989 {as am by No. 167, 1993)
am. No. 104, 1998 .

rs. No. 110, 2000

am. No. 120, 2004

ad: No. 32, 1988 (as am. by No 107, 1993)
am. No. 104, 1998; No. 110, 2000

1s. No. 110, 2000 _ _
ad. No. 32, 1988 {as am. by No. 107, 1993)
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Table of Amendments

ad. = addec_i orinserted am. = amended rep. =repealed rs. = rapeaied and substituted

Provision affected

How affected

Divislon 1

R K 1:74= DTS

S. 135ZD.

8s. 1352E, 135ZF ........cooivemnne

S 136ZFA..coee
Division 2

Heading to Div. 2 of Part VB ...

Headingtos. 13521 ................

Heading to 5. 138ZM ..............
8. 135ZM. o

Division 2A

Div. 2A of Part VB.......oveevrrrens
S5, 135ZMA—135ZME.........ren

Division 3

MHeading to Div. 3of Part VB ...
Heading tos. 1352ZN...il

Headif:g 5. 135ZP ot
8. 135ZP ...

Heading to s, 1358ZQ........coi.

Division 4

Heading to Div. 4 of_ Part VB....

ad. No. 32, 1989 (as am. by No: 107, 1993}
am. No. 104, 1998; No. 110, 2000; No. 120, 2004

ad. No. 32, 1988 {as am. by No. 107, 1993)
am. No. 104, 1898

ad. No. 32, 1989 (as am. by No. 107, 1993}
rep. No. 104, 1998

ad. No. 32, _1989 {as am. by No. 107, 1993}

. ad. No. 110, 2000

rs. No. 110, 2000
ad. No. 110, 2000
rs. No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1993)
.am. No. 110, 200C

ad. No. 32, 1989 (as am. by No. 107, 1993)
rs. No. 110, 2000

. rs. No. 110, 200C

ad. No, 32, 1989 {as am. by No. 107, 1993)
am. No. 110, 2000

ad. Ne. 32, 1989 (as am. by No. 107, 1993}
rs. No. 110, 2000 o

rs. No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1953)
am. No. 110, 2000

rs. No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1993)
am. No. 104, 1998; No. 118, 2000

ad. No. 116, 2000
ad. No. 116,-2000

rs. Ne. 104, 1998; No. 110, 2000
am. No. 164, 1998

ad. No. 32, 15988 {as am. by No. 107, 1993)
am. Ng. 104, 1898
rs. No. 110, 2600

am. No. 104, 1988; No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1983)
am. No. 104, 1988; No. 110, 2000

‘am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1989 (as am. by No. 107, 1983}
am. No. 104, 1998, No. 116, 2600

rs. No. 104, 1988; No. 110, 2000
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ad. = added orinserted am. =amended rep. = repealed rs. = repealed and substituted

Pravision affected

How affected

Heading 1o 8. 135ZR.................
S.135ZR oot

Heading to 5. 1352S......coee.......

Heading to s. 135ZT

am. No. 104, 1998

-ad. No. 32, 1989 (as am. by No. 107, 1993)
. am. No. 104, 1998 o

rs. No. 110, 2000
am. No. 104, 1998; No. 110, 2000

ad. No, 32, 1989 (as am. by No. 107, 1993)

am. No. 104, 1998; No. 110, 2000

am. No. 104, 1998
rs. No. 110, 2000

S 130T @l N, 32, 1989 (as am. by No. 107, 1993)
) am. No, 104, 1998; No. 110, 2000

Division 5 _ o

8.1352U........ . ad. No. 32, 1989 (as am. by No. 107, 1993) -
am. No. 110, 2000

5. 1352V it ad, No, 32, 1989 (as am. by No. 107, 1993)
am. No, 104, 1998

8. 135ZW ....cconvverereeenen. @d. No. 32, 1989 (as am, by.No. 107, 1993) .
am. No. 104, 1998; No. 110, 2000

S 1352ZWA ... Bd. No. 110, 2000

Heading to s. 135ZX................. s. No. 110, 2000

5, 1352X ..cooiiiiiiiceee. @d, No. 32, 1989 (as am. by No. 107, 1993)
am. No. 110, 2000

8 138ZXA...ccccoovvceeeveevennen.. ad. No, 110, 2000

8. 135ZY ..cooinienliceeeeeeenn. 8d. No. 32, 1989 (as am, by No 107, 1993)

Division &

Ss. 136ZZC-13522¢ ................

Division 7

Ss. 136ZZF, 13522G................

Division 2

Ss. 1352ZK~-135Z2N................

am. No. 110, 2000
ad. No. 32, 1989 (as am. by No. 107, 1993)

.... ad. No. 32, 1989 (as am. by No. 107, 1993)
" am, No. 104, 1998; No. 110, 2000

ad. No. 32, 1889 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000.

ad. No. 32, 1989 (as am. by No. 107, 1993)

ad No. 32, 1989 (as am. by No. 107, 1893)
am. No. 104, 1998; No. 110, 2000

S 135ZZH ..., ad, No. 32, 1089 (as am. by No. 107, 1993)
: am. No. 110, 2000 .
Part VC
Part VC ... . ad. No. 32, 1989 (as rep. by No. 107, 1993); No. 110, 2000
Division 1 .
8. 135ZZ... e veeeeeivie . ad, No. 110, 2000
am. No. 120, 2004
5. 138Z2)....cviniicrcicienn. ad. No. 32, 1989 (as rep. by No. 107, 1993); No. 110, 2000
S MA35ZZJAcc..ocir. . No. 110, 2000 ’

ad. No. 32, 1989 (as rep. by No. 107, 1993); No. 110, 2000
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~ad. = added or inserted

am, =amended rep. = _repaaled rs. = repealed and substituted

Pravision affected

How affected

$s. 135ZZP-1382Z8S.....ov e

‘Division 3

Ss. 138ZTT-13622W ...

Division 4

Ss. 135ZZXIGZZZ ...
$s. 1352Z2A, 1352ZZ8............

Division 5

Ss. 135222C-1352ZZZE..........

Part Vi
Division 1

Divislon 2.

L T

B 140 reee e resirsssesarernenes

8 141 A e
YR SO

R L7 WO

S, 144B..cccoovcrmmmerremnrnssssispeninse

Division 3

Heading to Div. 3 of Part VI.......
... ad. No. 104, 1998
. am. No. 154, 1980

S. 149,

5. 150, 151 cvvevvoemvevereirensesons

r5.NO.26,1982. . ... .l .. ...

ad. No. 32, 1989 (as rep. by No. 107, 1993); No. 110, 2000
ad. No. 32, 1989 {as rep. by No. 107, 1993); No. 110, 2000

ad. No. 32, 1889 (as rep. by No. 107, 1993); No. 110, 2000
ad. No. 32, 1989 (as rep. by No, 107, 1993); No. 110, 2000

ad. No. 110, 2000

am. No. 154, 1980; No. 26, 1982; No. 78, 1986; No. 104,
1998; No. 110, 2000

am. No. 154, 1980
am. No. 104, 1998

“am, No. 216, 1973; No. 154, 1980

rs. No. 26, 1982 -

am. No. 141, 1894; No. 104 1998

am. No. 154, 1980; No. 26, 1982; No. 141, 1994; No. 104,
1908

. ad. No. 104, 1998
‘aim. No. 26, 1982; No. 141, 1994

rs. No. 104, 1998

rs. No. 26, 1982
am, No. 141, 1994

am, No. 141, 1984

ad. No. 154, 1980
am. No. 141, 1994

ad. No. 154, 1980
am. No. 26, 1982; No.- 141, 1994

rs. No. 141, 1994

am. No. 154, 1980; No. 26, 1982; No, 141, 1894; No. 104,
1998 '

am. No. 154, 1980; No. 26, 1982

am. No. 154, 1980
rep. No. 32, 1989 (as am. by No. 107, 1993)

rs. No, 104, 1'993

ad. No, 154, 1880
rs. No. 78, 1986
am. No. 32, 1989 {as am. by No. 107, 1993); No. 104 1998

am. No. 154, 1980
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am. No. 158, 2000
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ad. No. 159, 2000

ad.-No. 159, 2000
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ad, No. 159, 2000
ad. No. 159, 20_06
ad. No. 159, 2000
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am. No. 159, 2000
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No. €3, 2002); No. 124, 2604 '

ad. No. 32, 198% {as am. by No. 107, 1993}

Copyright Act 1968 473



Notes to the Copyright Act 1968

Tabie of Amendments

ad. = added orinserted . am. = amended . rep.=repealed rs. = repealed and substituted

Provision affected How affected
. am. No. 120, 2004
S.24BCA ......cocceeevvvevvvvveeen... Bd. No. 1409, 1984 :
S. 2480 cooooooeeeeeeeererererenenennn. 8. NO. 32, 1988 (as am. by ﬁo 107 1993)
rs. No. 120, 2004
BI24BE. ... eevaneriens ad. No. 32, 1989 (as am. by No 10? 1993)
o - Tep. No. 119, 2500
S.248F ....oovvveeeeeeieeeeseeeee. 80 NOJ 32, 1988 {as am. by No. 107, 19483)
am. No. 149, 1654
Division 2
S.24BG ... vvrverennen.. 80, NO. 32, 1988 {as am. by No. 107, 1693)

am. No. 149, 1884; No. 110, 2000; No. 120, 2004
ad. No. 120, 2004 :
. ad. No, 32, 1989 {as am. by No. 107 1993)

ad. No. 32, 1988 {as am. by No. 107, 1983)
am. No. 120, 2004

Ss. 248K—248M..................... ad. No. 32, 1989 (as am. by No. 107, 1993)

S.248MA...............ccccceceee.. adl No. 34, 2003 )

S.248N ... 8d. No. 32, 1989 {as am. by No. 107, 1993)

Dilvision 3 ' o : .
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US Free Trade Agreement Implementation Act 2004 (No. 120, 2004)

The following amendments commence on the day on which the WIPQ
Performances and Phonograms Treaty, done at Geneva on 26 December 1996,
comes into force for Australia: :

Schedule 9

16 Part IX (heading)
Repeal the heading, substitute:

Part IX—Moral rights of performers and of
authors of literary, dramatic, musical or
artistic works and cinematograph films

17 Section 189 (definition of act of false atfn‘bution)
Repeal the definition, substitute:

act of false atmbutxon

{a) in relation to an author’s moral ri ghts—has the meaning
given by subsection 195AC(2); and

(b) in relation to a performer’s moral rights—has the meaning
_given by subsection 195AHA(2).

18 Section 189 (definition of attributable act)
Repeal the definition, substitute:

attributable act:
{(a) in relation to an author’s ‘moral ri ights—-has the meamng
given by subsection 193(2); and

(b} in relation to a performer’s moral rights—has the meaning
given by subsection 195ABA(2).
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19 Section 189 (definition of attributor)
Repeal the definition, substitute:

attributor:

- {a) in relation to an author’s moral rights—has the meaning
given by subsection 195AC(2) and

(b} in relation to a performer’s moral ri ghtq——has the rneamng
given by subsection 195AHA(2).

20 Section 188

Insert:

copy record means a record so far as it embodies:
(a) arecorded performance; or
{b) a substantial part-of a recorded performance;

being a record derived directly or indirectly from an original record
of the performance )

21 Section 189 {definition of deal)

Omit “Division 37, substitute “Divisions 3 and 3A”.

22 Section 189 {definition of derogatory treétment)__
Repeal the definition, substitute: '

derogatory treatment:

(a} in relation to an author’s moral rights—has the relevant
meaning given by Division 4; and

(b) in relation to a performer’s moral rights—has the meamng
given by section 195ALB.

23 Section 189 (definition of infringing article)
Repeal the definition, substitute:

infringing article means:
{a) in relation 1o an author’s moral rights:

(i) an article that embodies a literary, dramatic, musical or
artistic work, or a cinematograph film, whether or not
the article bears or contains other material; or
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(ii) a reproduction of, or of an adaptation of, a literary,
dramatic or musical work; or

- (i) a reproductton of an artistic work; or

(b)

(<)

(iv) a copy of a cinematograph film;

being a work or film in respect of which a moral right of the
author has been infringed, other than by derogatory treatment
not involving the material distortion or alteration of, or the .
mutilation of, the work or film; and’

in relation to the moral ri ghts of a performer in a live
performance:

(i) a copy record of the live performance, where the
making of the copy record has infringed the performer’s
right of attribution of performership; or

(ii) arecord embodying the live performance, where a
person’s name 1s inserted or affixed on the record and
the inserting or affixing has infringed the performer’s
right not to have performership falsely attributed; or

(iii) a record embodying the live performance, where the
record also embodies sounds the making of which have
infringed the performer’s right not to have

~ performership falsely attributed; or

(iv) arecord embodying the live performance, being the live
performance as affected by derogatory treatment that
has infringed the performer’s right of integrity of
performership; and

in relation to the moral ri ghts of a performer in a recorded

performance:

(i) a copy record of the recorded performance, where the
making of the copy record has infringed the performer’s
right of attribution of performership; or '

(ii) arecord embodying the recorded performance, where a
person’s name is inserted or affixed on the record and
the inserting or affixing has infringed the performer’s
right not to have performership falsely attributed; or

(iii) a copy record of the recorded performance, where
dealings with the copy as a copy of an unaltered
recorded performance have infringed the performer’s
right not to have performership falsely attributed; or
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(iv) a record embodying the recorded performance, being a
record that incorporates derogatory treatment that has
infringed the performer’s right of integrity of
performership.

24 Section 189 (definition of moral right)
Repeal the definition, substitute:
moral right means:
(a) in relation to an author:
(i) arightof attrlbutlon of authorship; or
(ii} arightnotto have authorsh.lp falsely artrlbuted or
(iii) a right of integrity of authorship; and
(b) in relation to a performer:
- (1) aright of attribution of performership; or

(ii) aright not to have performership falsely attributed; or
(iii) a right of integrity of performership.

25 Section 189 (definition of name)
Omit “Division 37, substitute “Divisions 3 and 3A”.

26 Section 189
Insert:

original record means a record produced upon the making of a
sound recording of a live performance.

Note: The sound track of a cinematograph film is treated as not being a
- sound recording: see section 23.

27 Section 189
Insert:

performance means a performance within the meaning of
Part XIA, so far as the performance consists of sounds.

28 Section 189

Insert:

performer in a performance:
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(a) means each person who contributed to the sounds of the
performance; and

(b) in relation to a performance that occurs outside Australia,
- does not include a person'who is'not a quallﬁed person at the
time of the performance.

Note: See also section 191B, which deals with the conductor ofa musncal
performance,
29 Section 189
" Insert:

performersh:p means participation in a performance as the
performer or one of the performers. Lo

30 Section 189
Insert:

person representing the performer means a pérébn Who, under
subsection 195ANB(1) or (2), is entitled to exercisé and enforce a
performer’s moral right.

31 Section 189
Insert:
' qualified person has the same meaning as in Part XIA..
32 Section 189

recorded performance means a performance embodied in a record
0 as to constitute a sound recording. '

33 Section 189
Insert;

record embodying a performance means:
. (a) an original record of a performance; or
(b) a copy record of a performance. -
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34 Section 189

Insert

right not to have performershtp falsely atmbuted has the meaning
gwen by Division 3A. Coe

35 Section’ 189
Inscrt

rtght of attribution of ped'ormersktp has the meaning gwen by
D1v1510n 2A : o

36 Section 189
Insert:

" right of integrity of ped‘ormershq: has the meaning given by
Division 4A -

37 Sectlon 189
Insert:

sound recording means a sound recording in which copyright .
subsists. |

38 Section 189
lnsert::

staged, in relation to a live performance, has the meaning given by
_ section 191A.
39 After section 191
Insert: ' '

191A Staging a performance

For the purposes of this Part, a live perfonnance is staged by the.
person who makes the arrangements necessary for the performance -
(including elements of the performance not consisting of sounds)
to take place. -
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191B Conductor to be treated as a performer

If a performance of a musical work is conducted by a conductor,
then the sounds of the performance are to be treated as having been
made by the conductor (as well as by the persons who actually

- made those sounds). ‘

Note: As a consequence, the conductor w1Il be abIe to be uemed as being '
one of the performers. Note, however, the qualified person
requirement in‘the definition of performer in section 189. -

' 40 Atthe end of section 192
Add: a
(2) The moral rights of a performer in a live performance or recorded

performance are in addition to any otheér rights in relation to the
performance that the performer or anyone else has under this Act.

41 After Division 2 of Part IX
Insert:

| Dmsnon ZA—nght of attrxbutlon of performershlp

195ABA Performer (] nght of atmbutlon of performershlp

(1) A performer in a live performance or recorded perforolance has a
right of attribution of performership in respect of the performance.

(2) The performer’s right is the right to be identified in accordance
with this Division as a performer in the performance if any of the
acts (the attributable acts) mennoned in section 195ABB are done

in respect of the performance

Note: If there is more than one performer ina performance, then each
performer has a nght of attribution of performership: see subsection
195AZQ(2). -

195ABB Acts gmng rise to right of’ attributmn of performershlp

(1) The attributable acts for a hve performancc are the following:
(a) communicating the live performance to the public;
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(b) staging the live performance in public. -
Note:  For the definition of staged, see section 191A.

(2) The attributable acts for a'recorded performance are the following:
(a) making a copy record of the recorded performance;
(b) commumcatmg the recordcd performance to the public.

195ABC Nature of the ldentlﬁcatmn of performer

(1) Subject to this section, a performer may be: 1dent1ﬁed by any .
reasonable form of identification.

(2) If: o
(a) a performcr has made known, elther general!y or to a person
who is required under this Part to identify the performer, that
the performer wishes to be identified in a particular way; and
{(b) the identification of the performer in that way is reasonable -
in the circumstances;

the identificafion is to be made in that way.

) Ifa ‘performance is preséﬁted by performers who use a group name,
then identification by using the group name is sufficient
identification of the performers in the group.

195ABD Identification of performer to be clear and reasonably
prominent or audible

An identification of a pérformer must be clear and rézisonably
prominent or reasonably audible.

195ABE What is a reasonably pr(imirient identification

" When a copy record is madé of a recorded performance, an
identification of a performer or group of performers is taken to be
reasonably prominent if it is included on-each copy record.of the..
recorded performance in such a way that a person acquiring the

- copy record will have notice of the identity of the performer or

group.
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42 After Division 3 of Part IX

Insert:

Division 3A—R1ght not to have performershlp falsely
attrlbuted

195AHA Performer’s right not to have performershlp falsely
attributed

(-I) A performer in a live performance or recorded perfonnance has a
right not to have performership falsely attributed.

(2) A performer’s right is the right not to have a pe'rsdn (the artributor)
. do, in respect of the live performance or recorded performance (as

the case may be), any of the acts (the acts of false attribution)
mentioned in sections 195AHB and 195AHC.
Note: If there is more than one performer in a performance, then each

performer has a right not to have performersh:p falsely attributed: see
subsection 195AZQ(3).

19SAHB Acts of false attribution of performership

Acts of false attribution for live performances

(1} For a live performance, it is an act of false attribution for the stager
of the performance, or a person authorised by the stager, to state
falsely, .or imply falsely, to the audience or intended audience
‘immediately before the performance that:

‘(a) a person is, or will be, a pérformer'in the 'pérfonnance' or
{b) the performance is being, or will be, prcsented bya pamcular
group of performers,

Note:  For the definition of staged, see section 1914,

Example 1: The stager of a live performance given by X and Y attributes the
performance to A and B. This is an act of false attribution in
relation to both X and Y.

Example 2:  The stager of a live performance giver by X and Y attributes the
: performance to X and A. This is an act of false attribution in
refation to both X and Y {even though X is mentiored in the
attributiomn).

Copyright Act 1968 483



Notes to the - Copyright Act 1968

Note 2

(2) For a live performance, it is an act of false attribution for the stager
of the performance, or a person authorised by the stager, to state
falsely, or imply falsely, to the audience during the performance
that: : :

{(a) aperson is, was, or wilibe a performer in the performance;
or

(b) the performance is being, was, of will be, presented by a
particular group of performers.

(3) For a live performance, it is an act of false attribution for the stager
of the performance, or a person authorised by the stager; to state
falsely, or imply falsely, to the andience immediately after the
performance that:

(a) a person was a performer in the performance; or
(b) - a particular group of performers presented the performance.

(4) However, doing an act mentioned in subsection (1), Qyor(3)is
only an act of false attribution if the performance is in public or is
communicated to the public. For this purpose, any unauthorised
communication 1o the public is to be disregarded.

Acts of false attribution for recorded pe:formances—mdmdual
performers

(5) For a recorded performance, each of the following acts is an act of
false attribution:

(a) to insert or afﬁx or authorise the inserting or affixing of, a

' person’s name int or on a record embodying the performance
in such a way as to imply falsely that the personis a
~performer in the performance;

(b) to deal with a record embodying the performance if:

(i) a person’s name has been inserted or affixed in or on the
' record as mentioned in paragraph (a); and
(ii) the attributor knows that the person is not a performer in
the performance; '

{(c) to communicate the recorded performance to the public as
being a performance in which a person is a performer, if the
attributor knows that the person is not a performer in the
performance. :
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Acts of false attribution for recorded performances—groups of
performers :

(6) For arecorded performance, each of the following acts is anact of
false attribution:

" (a) to insert or affix, or authorise the inserting or affixing of, a
group name in or on a record embodying the performance in
such a way as to imply falsely that the group are performers
in the performance;

(b) to deal with a record embodying the performance if:
(i) a group name has been inserted or affixed in or on the
record as mentioned in paragraph (a); and
(ii) the attributor knows that the group are not performers in
the performance;

(¢) o communicate the recorded pertormance to the public as
being a performance in which a group are performers, if the
attributor knows that the group are not performers in the
performance.

Silent performers

(7) Itis not an act of false attribution of performership to state that a
performer who participated silently in a performance performed in
the performance.

Exampie: X and Y together present a cabaret act in which X sings and Y dances
silently. The “performance” for the purposes of this Part consists only

of the sounds made by X. It is not an act of false aetribution in respect
of the performance to state or imply that Y was also a performer.

195AHC Act of false attribution of performershlp of altered
recorded performance

(1) If the work is a recorded performance that has been altered by a
person other than a performer in the performance, it is an act of
false attribution of performership in relation to the performer to
deal with a copy of the recorded performance as so altered, as
being a copy of the unaltered recorded performance, if, to the
knowledge of the attributor, the copy of the recorded performance
is not a copy of the unaltered recorded performance.
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(2) Subsection (1) does not apply if:
(a) the effect of the alteration is insubstantial; or

(b} the alteration was required by law to be made, or was
otherwise necessary to avoid a breach of any law.

43 After Division 4 of Part IX
- Insert: :

Division 4 A—Right of integrity of performership
195ALA Performer’s i'ight of integrity of pgrformership

(1} A performer in a live performance or recorded performance.has a
right of integrity of performership in respect of the performance.

(2) The. performer s right is the right not to have the performancc
‘subjected to derogatory treatment.

Note: If there is more than one performer in a performance, then ¢ach
performer has a right of integrity of performership: see subsection
195AZQ(4).

195ALB Derogatory treatment of performance
" In this Part:

- derogatory treatment, in relation to a performer in a live
performance or recorded performance, means the doing, in relation
to the performance, of anything that results in a material distortion
of, the mutilation of, or a material alteration to, the performance
that is prejudicial to the performer’s reputation.

- 44 Before section 195AM

Insert:
Subdivision A—Duration and exercise of moral rights of
authors

Note 1:  The heading to section 195AM tis altered by inserting “author’s” after “Dnratmn of”.

Note 2: The heading to section 195AN is altered by inserting “auther’s” after “Exercise of ",
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45 At the end of Division 5 of Part IX
Add: B o

Subdivision B—Duration and exercise of moral rlghts of
performers : :

195ANA Duration of performer’s moral nghts for recorded
" performances

(1) A performer’s right of attribution of performership in respect of a '
recorded performance continues in force until copyright ceases to
subsist in the récorded performance

- (2) A performer’s right not to have performership falsely atu'i‘buted in
respect of a recorded performance continues in force until
copyright ceases to subsist in the recorded performance

(3) A performer’s right of i 1ntegnty of performership in respect of a
recorded performance continues in force until the performer dies.

195ANB Exercise of performer’s moral rights ..

(1) If a performer in a live performance or recorded perfonnance dies,
the performer’s moral rights in respect of the performance may be
exercised and enforced by his or her legal personal representatwe

(2) If the affairs of a performer in:a live performance or recorded
performance are lawfully administered by another person (except
under a law for the relief of bankrupt or insolvent debtors), the

~ performer’s moral rights may be exercised and enforced by the
person ad.mlmstenng his or her affairs, -

{3) Subject to this section, a moral right in respect of a live.
performance or recorded performance is not transmissible by
assignment by will; or by devolution by operation of law.

(4) If there are 2 or more performers in a live performance or recorded
performance, then the performers may enter into a written
co-performership agreement by which each of them agrees not to
exercise his or her right of integrity of performership in respect of
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-

the live performance or recorded performance, as the case may be,
except jointly with the other performer or performers.

(5) A co-performership agreement has effect according to its terms.

46 Before section 195Ad_
Insert:

Subdivisioh'A—I'nfri'ngement of moral rights of authors

47 Section 195AO

Omit “DlVlslon” {first occumng) substltute “Subdiviston™.

48 Sectlon 195AP

- Omit “Division”, substitute “Subdivision™.

49 Subsection 195AQ(1)
Omit ¢ DIVISIOH subsutute “Subdwmlon

50 Section 195AVA

After “moral rights”, insert “in respect of a work”.

51 Section 195AVB

After “moral rights”, msert ‘in respect of a work™.

52 At the end of Division 6 of Part IX -
Add: " -

" Subdivision B—Infringement of moral rights of performers

195AXA lnfnngement of right of attnbutlon of performershnp

Subject to this Subdivision, a person mfrmges a performer s nght
of attribution of performership in respect of a live performance or
recorded performance if the person does, or authorises the doing
of, an attributable act in respect of the performance without the
identification of the performer in accordance with Division 2A as a
performer in the performance.
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195AXB Infringement of right not to have performershlp falsely

attributed

Subject to this Subdivision; a person infringes a performer’s right

not to have performership falsely attributed if the person does an
act of false attribution in respect of the performance.

195AXC Infringement of right of integrity of performership.

(1)
(2}

(3)

@

This section has effect subject to this Subdivision.

A person infringes a performer’s right of i mtegnty of performership
in respect of a live performance or recorded performance if the
person subjects the performance, or authorises the performance to
be subjected, to derogatory treatment. :

Halive performance, as affected by derogatory treatment, has

become a recorded performance, then a person infringes a

performer’s right of integrity of performership in respect of the live
performance if the person does any of the following in respect of
the recorded performance:

(2) makes a copy record of the recorded performance;
(b) communicates the recorded performance to the public;
(c) causes the recorded performance to be heard in public. '

If a recorded performance has been subjected to derogatory
treatment, then a person infringes a performer’s right of integrity of
performership in respect of the recorded performance if the person
does any of the following in respect of the recorded performance
(as affected by the derogatory treatment):

(a) makes a copy record of the recorded performance;

(b) comununicates the recorded performance to the public;

{c). causes the recorded performance to be heard in public.

195AXD No infringement of right of attribution of pérformership if

it was reasonable not to identify the performer

(1) A person who does, or authorises the doing of, an attributable act

in respect of a live performance or recorded performance does not,
because a performer in the performance is not identified, infringe
the performer’s right of attribution of performership in respect of
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the performance if the person establishes that it was reasonable in
all the circumstances not to identify the performer.

(2) The matters to be taken into account in determining for the
purposes of subsection (1) whether it was reasonable in particular
circumstances not to identify a performer in a live perfonnance or
recorded performance include the following:

(a) the nature of the _pexjformance _ _

(b) the purpose for which the performance is used;

(c) the manner in which the performance is used;

(d) the context in which the performance i is used;

(e) any practice, in the industry in which the performance is
used, that is relevant to the performance or to-the use of the
performance;

{f) amy practice contained in a voluntary code of practice, in the
industry in which the performance is nsed, that is relevant to
the performance or to the use of the performance;

{(g) any difficulty or expense that would have been incurred as a

- result of identifying the performer;

(h) whether the performer participated in the performance in the

course of the employment of the performer.

_Note For example, a pert‘ormance may be used to attract custom in a hotel
Or restagrant. o

I195AXE Neo infﬁngement of right of integrity of performership if
derogatory treatment or other action was reasonable

{I) A person does not, by subjecting a live performance or recorded
performance to derogatory treatment, or by authorising a live
performance or recorded performance to be subjected to derogatory
treatment, infringe a performer’s right of integrity of performership

.-in respect of the performance if the person establishes that it was
- reasonable in all the circumstances to subject the performance to
the treatment.

" (2) The matters to be taken into account in determining for the
purposes of subsection (1) whether it was reasonable in particular
circumstances to subject a live performance or recorded
performance to derogatory treatment include the following:

(a) the nature of the performance;
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{(b) the purpose for which the performance is used; -

(c) the manner in which the performance is used;

(d) any practicé, in the industry in which the performance is
used, that is relevant to the performance or to the use of the
performance;

() any practice contained in a voluntary code of pracnce ‘in the
industry in which the performance is used, that is relevant to
the performance or to the use of the performance;

() whether the performer who alleges that the treatment was
derogatory participated in the performance in the course of
the employment of the performer; _

(g) whether the treatment was required by law or was otherwise
necessary to avoid a breach of any law.

Note: For example, a performance may be used to attract custom in a hotel
or restaurant.

(3) A person who: . : :
(a) does an act referred to in subsection 195AXC(3) in respect of
2 live performance that has been subjected to derogatory
treatment; or
(b) does an act referred to in subsection 195AXC(4) in respect of
a recorded performance that has been subjected to derogatory
treatment;
does not, by doing that act, infringe a performer’s right of mtegnty
~'of performership in respect of the performance if the.person.
establishes that it was reasonable in all the cxrcumstanees to do that
act. :

195AXF Infringement by importation for sale or other dealing

(1) A performer’s moral right in respect of a live performance or
~ recorded performance is infringed by a person who imports an
article into Australia for the purpose of dealing with the article if
the importer knew, or ought reasonably. to have known, that, if the
article had been made in Australia, it would have been an
infringing article.
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(2 In subsection (1)

dealing wi'_th does not include .distributing except where the
proposed distribution is for the purposes of sale.

195AXG Infringement by sale and other dealings

(1 A performer s moral right in respect of alive perfonnance or
recorded performance is infringed by a person who, in Australia,
deals with an article if the person knew, or ought reasonably 1o
have known, that the article was an infringing article or, in respect
of an imported article, would, if it had been rnade in Australia,
have been an mfnngmg article.

(2) In subsection (1):

deals with does not include: .
(a) distributes, except where the distribution is for the purposes
of sale; or

(b) deals with by means of a dealmg coverecl by paragraph
195AHB(5)(b) or (6)(b). '

195AXH Matters to be taken into account

In determining whether a person has authorised the doing of an act
that is an infringement of moral rights in a live performance-or
recorded performance, the matters that must be taken into account
include the following:
(a) the extent (if any) of the person s power to prevent the domg
_ of the act concerned; _
(b} the nature of any relationship existing between the person
and the person who did the act concerned;
(¢) whether the person took any reasonable steps to prevent or
avoid the doing of the act, including whether the person
- complied with any relevant 1nduslry codes of practlce

195AXI Commumcatlon by use of certain facilities -

A person (including a carrier or carriage service provider) who
provides facilities for making, or facilitating the making of, a
communication is not taken to have authorised the doing of an act
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that is an infringement of moral rights in a live performance or
recorded performance merely because another person uses the
facilities so provided to do such an act.

195AXJ Perfo'r’mer’s cons’ent' to act or omission

K6 It is not an infringement of a performer’ s moral right in respect of a
live performance or recorded performance to do, or omit to do,
something if the act or omission is within the scope of a written
consent given by the performer or a person reprcsentmg the
performer.

Note: The consent of one perfonncr does not affect the morat rights of any
other perfonner see subsection 1985AZQ(5).

.2) A conscnt may be given in relation to all or any acts or ormssmns

occurring before or after the consent is given.

(3) A consent may be given in relation to:

“(a) aspecified performance or specified performances occumng
before the consent is given; or

(b) a performance or performances of a particular description:
(i) that have not yet occurred; or
(ii) that are in the course of occurrmg

(4) A consent may be given by an employee for the benefit of his or
her employer in relation to all performances in which the employee
is to be a performer in the course of his or her employment.

(5) A consent given for the benefit of the owner or prospective owner
of copyright in the recorded: performance or recorded performances
to which the consent relates is presumed, unless the contrary
intention appears in the consent instrument, to extend to his or ber
licensees and successors in title, and to any persons who are
authorised by the owner or prospective owner, or by such a
licensee or successor in title, to do acts comprised in the copyright.

(6) Subsections (2) to (5), inclusive, do not limit the operation of
subsection {1).
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195AXK Consent invalidated by duress or false or. mnsleadmg
statements e

(I) If a person applies duress to a performer or, if a performer is
represented by a person, to the person representing the performer, -
in connection with the giving of a consent for the purposes of
section 195AX], the consent does not have any effect.

(2) If: :
(a) a pcrson makes a statement to another pcrson and
(b) the person makes the statement knowing: '
(i) that the statement is false or nnsleadmg in a material
particular; or
(ii) that a matter or thing has been omitted from the
statement without which the statement is false or
misleading in a material particular; and-
(¢} the person makes the statement with the intention of
persuading the other person to gtve, or not to give, a consent
for the purposes of section 195AXJ;

the consent does not have any effect.
195AXL Acts or omissions outside Australia

It is not an infringement of a performer’s moral right in respect of a
live performance or recorded performance to do, or omit to do,
something outside Australia.

53 Before section 195AY
Insert:

Subdivision A—Remedies for mfrmgement of moral rights of
authors .

54 Section 195AY

Omit “Division” (wherever occurring), substitute “Subdivision”.

55 Sections 195AZB and 195AZC
Repeal the sections.
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Note 1: T;le heading 10 section 195AZ is alrered by inserting “author’s” after “infringement
of
Note 2: Tfl'}e headmg to section 195AZA, is altered by inserting “author’s" after “infringement
of” L
Note 3: T;‘:e heading to section 193AZE is altered by inserting “anthor’s” after’ ‘subsistence
0

56 At the end of Division 7 of Part IX
- Add:

Subdivision B—-Remedles for mfrlngement of moral rights of
performers -

195AZGA. Definition etc.

(1) In this Subdivision:

" action meéans a proceeding of a civil nature between parties, and
includes a counterclalrn

(2) In the apphcanon of thls,Subdmsxon in relationto a counterclmm
references to the defendant are.taken to be references to the
plaintiff.

19SAZGB Actwns for infringement of performer’s ‘moral rights

If a person infringes any of the moral rights of a performer in
‘respect of a live performance or recorded performance, then the
performer or a person representing the performer may bring an
- action in respect of the-infringement, subject to any
- co-performership agreement in force under section 195ANB to
which the performer is a party. o

195AZGC Remedies for infringements of performer’s moral rights

(1) Subject to section 203, the relief that a court may grant in an action
for an infringement of any ‘of a performer’s moral rights in respect
of a live performance or recorded performance includes any one or
more of the following:

(a) an injunction (subject to any terms that the court thinks fit);

(b) damages for loss resulting from the infringement;
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(¢} a declaration that a moral right of the performer has been
infringed;

(d) an order that the defendant make 2 publlc apology for the
infringement; L

{e) an order that any false attr:bunon of perfonnershlp, or
derogatory treatment, of the performance be removed or
reversed. :

(2} In exercising its discretion as to the appropriate relief to be granted,
the court may take into account any of the following:

(a) whether the defendant was aware, or ought reasonably to
have been aware, of the performer’s moral rights;

(b) the effect on the performer’s reputation resulting from any
damage to the performance;

{c) the number, and categories, of people who have heard the
performance;

{d) anything done by the' defendant to Imugate the effects of the
infringement;

(e} if the moral right that was mfrmgcd was a right of attribution
of performership—any cost or difficulty that would have
been associated with identifying the performer;

(f) any cost or difficulty in removing or reversing any false
attribution of perforrnershlp, or derogatory treatment, of the
performance.

(3) Indeciding whether or not to grant an injunction under
subsection (1), the court must consider whether the parties have
made any attempt to negotiate a settlement of the action and
whether it should adjourn the hearing or further hearing of the
action for the purpose of giving the parties an appropriate
opportunity to negotiate a settlement, whether through a process of
mediation or otherw:sc

(4 1f, after the death of a performer, in respect of an act done in a live
performance or recorded performance, damages are recovered
under this section by the legal personal representative of the
performer, those damages devolve as if they formed part of the
performer’s estate and as if the right of action in respect of the
doing of the act had subsisted, and had been vested in the
performer, immediately before his or her death,
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195AZGD

Note: Subsection {4) does not apply in relation to the right of integrity of
performership, which ends on the performer’s death: see
section 195ANA.

Presumption as to subsistence of copyright

" In an action brought under this Part for an infringement of a moral

right in respect of a recorded performance, copyright is presumed
to subsist in the recorded performance if the defendant does not put

_ in issue the question whether copyright subsists in the recorded

195AZGE

- e (1).

@)
195AZGF
1y

2)

pcrformance.

Presumption'as to subsistence of performer’s moral
rights

In-an action brought underthis Part for.an infringement of a moral

right in respect of a recorded performance, if copyright is
presumed or proved to have subsisted in the recorded performance
when the infringement is alleged to have occurred, then the moral
right is presumed to have subsisted in the recorded performance at
that time.

This section has effect subject to subsection 195ANA(3).

Presumptions in relation to performership

If a name purporting o be the name of a performer appears on a
record embodying 2 performance so as to indicate that the person
was a performer in the performance, then, in an action brought
under this Part, the person whose name so appeared is, if it was his
or her true name or & name by which he or she was commonly
known, presumed, unless the contrary is established, to be a '
performer in the performance.

If a name purporting to be the name of a group of performers
appears on a record embodying a performance 50 as to indicate that
the group performed in the performance, then, in an action brought
under this Part, the group whose name so appeared is, if it was a
name by which the group was commonly known, presumed, unless
the contrary is established, to have performed in the performance.
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Subdivision C—Miscellaneous
195AZGG Saving of other nghts and remedles

(1) Subject to this section, thlS Part does not affect any nght of action
or other remedy, whether civil or criminal, in procecdmgs brought
otherwise than under this Part.

(2) Any damages recovered in procecdmgs brou ght under this Part are
to be taken into account in assessing damages in proceedings
brought otherwise than under this Part and arising out of the same
event or transacnon

(3) Any damages recovered in proceedings brou ght otherwise than
under this Part are to be taken into account in proceedings brought
under this Part and ansmg out of the same event or transaction,

195AZGH Junsdxctxon of courts '

(1) The jurisdiction of the Suprerne Court of a State or Temtory ina
matter arising under this Part is to be exercised by a single J udge of
the Court.

(2) Subject to subsection (3), a decision of a court of a State or
Territory (however constituted) under this Part is final. -

(3} An appeal lies from a decision of a court of a State or Territory
. under this Part;

(2). to the Federal Court of Austraha or
(b) by spemal leave of the High Court, to the ngh Court.

(4) The Federal Court of Australia has jurisdlction with respect to
matters arising under this Part. - .

(5) The Federal Magistrates Court has jurisdiction with respect to
matters arising under this Part,

57 Before section 195AZH
Insert:

Subdivision A—Miscellaneous provnswns about m(}ral rights of
authors
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58 At the end of Division 8 of Part IX
S Ade

Subdivision B—Miscellaneous provisions about moral rights of
- performers

195AZP_- P:‘xrts of performailices

Moral rights in respect of a live performance or recorded
performance apply in relation to the whole or a substantial part of
the performance.

l95AZQ Performances tl_lat have more than one performer

" (1) This section #pplies to alive performance-or recorded performance —— — . .
that has more than one performer.

(2) A performer’s right of attribution of performership in respect of the
performance is a right of the performer to be identified as a
performer. :

Ex_amplé: If X and Y are the performers in a performance, then each of them has

the right to be identified. However, there is no infringement of X's
moral right if Y is not identified (and vice versa).

Note: See also subsection 195ABC(3), which relates to the use of group
names.

(3) An act of false attribution of performership in respect of the
performance infringes each performer’s right not to have
performership falsely attributed.

Example: X and Y are the performers in a performance that is falsely attributed

to X and Z. This false attribution infringes X’s moral right and Y’s
moral right. .

(4) The right of integrity of performership in respect of the
performance is a right of each performer.

Example: X and Y are the performers in a performance. The performance is
subjected to derogatory treatment that is prejudicial to X's reputation
but not to Y's reputation. The result is an infringerent of X’s right of
integrity of performership but not an infringement of Y's right of
integrity of performership. :
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(5) The consent of one performer to any act or omission affectin_g his
or her moral rights in respect of the performance does not affect the
moral rights of any other performer in respect of the performance.

195AZR Application

(1) Moral rights in respect of a live performance only subsist in a live .
-performance that occurs after the commencement of this section.

(2) Moral rights in respect of a recorded performance only subsist if
the live performance concerned occurs after the commencement of .
this section.

As at 10 March 2005 the amendments are not incorporated in this compilation.
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Table A -

Application, saving or transitional provisions
Copyright Amendment Act (No. 1) 1998 (No. 104, 1‘998)
Schedule 1

4 Application

The amendments made by. this Sbhe_dule apply only in relation to works
made after the commencement of this Schedule.

Note: Subsection 22(1) of the Copyright Act 1968 specifies when a work is
made.

Schedule 3

4 Application o o _
The amendments made 'by.ite_r'ns 1, 2 and 3 do not apply to an action for
conversion or detention brought before the commencement of this
Schedule., :

Schedule 4

6 Application

H if: :

(a) a government copy was made before the first declaration of a
collecting society in relation to a government copy of the
same kind was made under section 153F of the Copyright Act
1968;and - | : :

(b) apart from this item, the owner of the relevant copyright
‘would have been entitled to the benefit of terms agreed on, or
fixed, under subsection 183(5) of that Act; and

(c) any payment due under terms referred to in paragraph (b) has
not been made;

section 183A has effect as if:
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(d) section 153F of the Copyright Act 1968 and Division 2 of .
Part VII of that Act had been in force when the copy was
made; and . B

(e) the company the subject of the first declaration under
section 153F of that Act in relation to a government copy of .
the same kind had been the relevant collecting society in

_ relation to the copy when the copy was made; and ..

(f) the company had not ceased operating as a collecting society

when the copy was made. .

(2) = Section 183A has effect iri accordance with subsection (1) whether or
not the company referred to in paragraph (1)}(e) was the agent of the
owner of the copyright involved.

Schedule 9
8 Saving

If, immediately before the commencement of this Schedule, a
declaration under paragraph 10A(1Xb) of the Copyright Act 1968 was

- in force, that Act has effect, in relation to the declaration and the
institution to which the declaration relates, as if this Act had not been
enacted. ' :

. Schedule 10
51 Saving

Copyright that subsisted in a television broadcast or a sound broadcast
. made before the commencement of this Schedule continues to subsist
for the period for which that copyright would have subsisted-if the
amendments made by this Schedule had not been made, and the person
who was the owner of that copyright immediately before that
commencement continues to be the owner for that period.
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Copyright Amendment Act (No. 2) 1 998 (No. 105,.1998) -
Schedute 1

g Application

" The amendments made by this Schedule apply in relation to copies of
sound recordings imported into Australia after the commencement of
this Act. E : S :

Copyright Amendment (Digital Agenda) Act 2000 (No. 110, 2000)
Schedule 2

1 Definitions —- T e T
In this Schedule:

broadcasting right, in relationfo a work or other subject-matter, means
the exclusive right under the Copyright Act to broadcast the work or
other subject-matter. '

cable transmission right, in relation to a work or other subject-matter,
means the exclusive right under the Copyright Act to cause the work or
other subject-matter, or a television program that includes it, to be
transmitted to subscribers to a diffusion service.

commencing day means the day on which this Act commences.

Copyright Act means the Copyright Act 1968, as in force immediately
before the commencing day. .

2 Application of communication right
Subject to this Schedule, on and after the commencing day:

(a) the exclusive right to communicate a work or other
subject-matter to the public under the Copyright Act as
amended by this Act applies in relation to all works and other
subject-matter (other than published editions of works) in )
which copyright subsisted immediately before the

commencing day; and
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(b) the Copyright Act as so amended applies to all such works
and other subject-matter in the same way as it applies in
relation to an original work or other subject-matter made on
or after that day.

3 Assignments and licences

~ A licence, contract or arrangement (includin £ an assignment of N
copyright) that was in force immediately before the commencing day
continues to have effect on and after that day in so far as it relates to the
broadcasting right or cable transmission right in a work or other
subject-matter, but subject to any contrary intention, as if the Copyright
Act had not been amended by this Act, and the Copyright Act applies in
relation to the licence, contract or arrangement accordingly.

Copyright Amendment (Moral Rights) Act 2000 (No. 159, 2000)

Schedule 1 |

3 Application | .
' Part IX of the Copyright Act 1968 as in force immedi ately before the
commencement of this Schedule continues to apply, subject to
section 238 of that Act as in force immediately before that
commencement, in relation to acts done in respect of a literary,
dramatic, musical or artistic work before that commencement.

Law and Justice Legis!atibn Amendment (Application of Criminal Code) Act
2001 (No. 24, 2001) e

4 Application of éﬁlend'ments |

(1) SLibj ect to subsection (3), each afnendment made by this Act
applies to acts and omissions that take place after the amendment
commences. '

(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular amendment commences, the act or
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omission is alleged to have taken piace before the amendment
commences. :

Copyright Amendment (Parallel Importation) Act 2003 (No. 34, 2003)

Schedule 1

20 Application

The amendments made by this Schedule apply in relation to the
following:

{a) works, or publ;shed editions of works, publmhed before or
after the commencement of this Schedule;

(b) copies of computer programs imported into Australia after
the commencement of this Schedule (regardless of whether
they were made before or after the commencement of this
Schedule);

(c) copies of electronic literary or music items imported into.
Australia after the commencement of this Schedule
(regardless of whether they were made before or after the
commencement of this Schedule). :

Schedule 3

9 Application

The amendments made by itemns 4 and 6 of this Schedule appIy in
refation to copies of sound recordings imported into Australia after the

-commencement of this item (regardless of whether they were made
before or after the commencement of this item). -

Schedule 4

14 Application

(1) The amendments made by items 1, 2, 3, 4 and 5 apply to actions
brought after the commencement of those items. :

@ The amendments made by items 6, 1, 12 and 13 apply in relation to
. matters or actions instituted after the commencement of those items.
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) The amendment made by item 7 applies to acts and omissions that take
place after the commencement of that item.

4) The amendment made by item 8 applies to prosecutions brought after |
the commencement of that item. :

(5)  The amendments made by items 9 and 10 apply in relation to

publications after the commencement of those items. "

15 Revie'w of operation of this Schedule

(1)

@

The Minister must cause a review of the operation of the amendments
made by this Schedule to be carried out as soon as practicable after the
fourth anniversary of the commencement of thls Schedule

~ The Minister must cause a copy of the reporl of the review to be laid.

before each House . of the Parliament within 15 sitting days of that
House after the report is completed.

Designs (Consequential Amendment_s} Act 2003 (No 148, '2003)

Schedule 1

15 Application of amendments of section 74—definition of

corresponding design

The amendments of section 74 of the Copyright Act } 968 rnade by
-~ items 2 and 3 of this Schedule apply as follows:

(a) for the putposes of section 75 of the Copyright Act 1968—in
the same circumstances as the amendment made by item 4 of
this Schedule applies; '

(b) for the purposes of section 76 of the Copyright Act 1968—in
the same circumstances as the amendment made by item 4A
of this Schedule applies;

(¢) for the purposes of section 77 of the Copyright Act 1 968—in
the same circumstances as the amendments of section 77
made by items 5 to 13 of this Schedule apply;

(d) for the purposes of section 77A of the Copyright Act 1968
in the same c1rcumstances as that section apphes
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16 Application of amendment of section 75

The amendment made by item 4 of this Schedule applies to

~ reproductions that are made on or after the commencing day. .

17 Application of amendment of section 76

(D

(2)

18 Appllcatlon of amendments of section 77

(1)

)

(3)

Section 76 of the Copyright Act 1968 as amended by item 4A of this
Schedule applies in relation to proceedings brought under that Act on or
after the commencing day, where the corresponding design has been
registered under the Desfgns Act 2003, :

When detenmmng whether a design has been reglstered under the
Designs Act 2003 for the purposes of subitem (1), ignore section 151 of
that Act,

Amendments made by item 5

Paragraph 77(1)(b) of the Copyr;ghr Act 1968 as amended by item 5 of ..

this Schedule applies to articles and products to which a corresponding
design has been applied industrially that are sold, let for hire. or offered
or exposed for sale or hire on or after the commencing day. However,”
this subitemn does not affect the operation of paragraph T7(1)b) of the
Capyr:ght Act 1968 as in force 1mmedlately before the commencmg
day.

Paragraph 77(1)(c) of the Copyright Act 1968 as amended by item 5 of
this Schedule applies to products to which a corresponding design has
been applied industrially that are sold, let for hire or offered or exposed
for sale or hlre on or after the commencing day

Amendments made byitems 61to 13

The amendments made by items 6 to 13 of this Schedule apply to:

(a) products to which a corresponding design has been applied
industrially that are sold, let for hire or offered or exposed for
sale or hire on or after the commencing day; and

(b) complete specifications or representations that are first
published in Australia on or after the commencing day.
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19 Application of section 77A

Section 77A of the Copyright Act 1968 applies to reproducnons that are
made on or after the commencing day.

20 Definition
In this Part:

commencing day means the day on which this item commences.

US Free Trade Agreement Implementation Act 2004 (No. 120, 2004)

‘Schedule 9

15 Application

The amendments made by items 1 to 7, 9 and 10 of this Part apply toa
sound recording made on or after the day on which this item
commences.

Note:  The amendments made by the other items of this Part apply to a sound recordmg ofa
live performance in Wthh copyrlght subsists on the day on which this item commences.

- 84 Application

The amendments made by this Part apply to acts done, in respect of a
performance, within the protection period of the performance after the
day on which this item commences (even if the performance was given
before that day).

106 Appllcatlon

The amendments made by this Part apply in respect of copies of
broadcasts, or communications of broadcasts, made after the day on
which this item commences (even if the performance concerned was
given before that day). :

117 Application

The amend_rhé:ntg made by this Part apply to copyright in photographs
that subsists on or after the day on which this item commences.
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118 Compensation scheme for certain agreements made
. before Royal Assent :

Application of item
(1) This item-applies if:

(a) the copyright in a photograph is owned by a person (ihe
owner); and

(b) before the day on whlch this Act receives the Royal Assent,
another person made a written and lawful agreement with a
third party; and

" (c) the agreement was entered into for the purposes of doing an
act at a particular time that would, apart from this item,
infringe the copyright; and - :

{ca) that time is no later than-2 years from the US FTA
commencement day; and

(d) the agreement was made in reliance on the copyright having
ceased to subsist before that time; and

(e) because of the amendments made by this Part the copynght
contmues to subsist past that time.

Owner may notlfy person that owner objects to person doing the
act

(2).  Before the -person does the act, the owner of the copyri ght may notify
the person in writing that the owner obJects to the person doing the act,

Owner may provide reasonable compensat.'on to person

3) If the owner does so, then the owner and the person may agree on:
(a) an amount of reasonable compensation that the owner is to
provide to the person; and
(b) the day by which the owner is to provide the compensation,

4) If the owner and the person cannot agree, either of them may apply to
the Copyright Tribunal for the Tribunal to determine:

_(a) an amount of reasonable compensation that the OWIET 1S to
provide to the person; and

(b) the day by which the owner is to provide the comp_ensation.
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(4A)

5

An amount of compensation agreed on or determined under this item or.
item 119 of this Schedule may only include compensation in respect of:
(a) costs incurred by the person for the purposes of doing the act
mentioned in paragraph (1)}¢);and
(b) costs incurred, or that may be incurred, by the person as a
result of not belng able to do that act..

When the Copyright Tribunal has determ.med an amount of reasonable
compensation, the owner is liable to pay that amount to the person by

. the day determined by the Tribunal. The person may recover that

- amount in a court of competent JllI’lSdlCthl‘l from the owner as a debt

©

7

Note:

(&)

due to the person. -

" Person may do act n‘ not notified by owner or. rf not. paid
- reasonable compensation :

If the owner does not notify the person, or pay an amount of reasonable
compensation to the person, in accordance with this item, then: -

(a) the person may do the act mentioned in paragraph (1)(c) at
any time after the copyright would, apart from the
amendments made by this Part, have ceased to subsist and
before the end of 2 years from the US FTA commencement
day; and

(b) for the purposes of the Copyright Act 1968:

(i) the owner is not entitled to bring an action under that
Act against the person in respect of the act; and

(ii) the person does not contravene a section of, or commit
an offence under, that Act by doing the act.

To avoid doubt, subitem (6) is an éxception that a defendant may rely
on for the purposes of section 13.3 of the Criminal Code.

A defendant bears an evidential burden in relation 1o the matter in subitem () (see
subsection 13.3(3) of the Criminal Code).

In this item:

owner, in relation to the copyrlght ina photograph ata pamcular time
in respect of a particular act, includes an exclusive licensee of the
copyright in the photograph at that time in respect of that act.

US FTA commencement day means the day on which the
Australia-United States Free Trade Agreement, done at Washington DC
on 18 May 2004, comes into force for Australia.
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119 Applications to Copyright Tribunal for determination of

(1)

2)

3

Note:

(4)

- reasonable compensation payable

This item applies if an application is made to the COpyrtght Tribunal
under item 118 of this Schedule for the determination of an amount of

reasonable compensation to be paid by the owner of the copyright in a
photograph to a person mentioned in paragraph 118(1)(b).

The parties to the, application are:
(a) the owner of the copyright; and.
(b) the person mentioned in that paragraph

The Tribunal must consider the appllcatron and, after giving to the
parties an opportunity of presenting their cases, must make an order
detemunmg an amount of reasonable cornpensanon

The amount of compensauon may on]y mctude compensation in respcct of certain costs:
see subitemn 1 18(4A) of thlS Schedule. )

In this item:

owner, in relanon to the copynght ina photograph ata pamcular time
in respect of a particular act, includes an excluswe licensee of the
copynght in the photograph at that time in respect of that act.

131 Appllcatlon

The amendments made: by thrs Part apply 1o copynght in works and

. other subject-matter that subsists on or after-the day on which this item

Commences.

132 Compensation scheme for certam agreements made

(y

before Royal Assent

App!fcation of item

ThIS iter applies if: -
(a) the copyright i in a work or other subject-matter i1s owned by a.
person (the ownery, and '
- (b) before the day on which this Act receives the Royal Assent,
another person made a written and lawful agreement with a
third party; and
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(2)

(3)

4

(4A)

()

(c} the agreement was entered.inito for the purposes of doing an
act at a particular time that would, apart from this item,
infringe the copyright; and

(ca) that time is no later than 2 years from the US FTA
" commencement day; and

(d) the agreement was made in reliance on the copynght having
ceased to subsist before that time; and

(e) because of the amendments made by this Part the copyright '
continues to subsist past that time.

Owner may notify person that owner objects to person doing the

- act

Before the person does the act, the owner of the copyright may notify

the person in writing that the owner objects to the person doing the act.

Owner may provide reasonable compensation 1o person

If the owner does so, then the owner and the person may agree on:
(a) an amount of reasonable compensatlon that the owner is to
provide to the person; and '

(b) the day by which the owner is to provlde the compensation.

If the owner and the person cannot agree, either of them may apply to
the Copyright Tribunal for the Tribunal to determine:

' (a) an amount of reasonable compensanon that the owner is to
provide to the person; and

(b) the day by whiéh_ the owner is to provide the compensation.

An amount of compensation agreed on or determined under this item or
item 133 of this Schedule may only include compensanon in respect of:

(a) costs incurred by-the person for the purposes of doing the act
mentioned in paragraph (I¥c); and

(b) costs incurred, or that may be mcurred, by the person as a
result of not being able to do that act. -

When the Copyright Tribunal has determined an amount of reasonable
compensation, the owner is liable to'pay that amount to the person by
the day determined by the Tribunal. The person may recover that
amount in a court of competent jurisdiction from the owner as a debt
due to the person.
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6

€

Note:

(8)

Person may do act if not notified by owner or if not paid
reasonable compensation

If the owner does not notify the person, or pay an amount of reasonable
compensation 1o the person, in accordance with this item, then:

{a) the person may do the act mentioned in paragraph (D)(c) at
any time after the copyright would, apart from the _
amendments made by this Part, have ceased to subsist and
before the end of 2 years from the US FTA commencement
day;-and -

(b) for the purposes of the Copyr:ght Act I 968:

~ (i) the owner is not entitled to bring an action under that
Act against the person in respect of the act; and

(ii) the person does not contravene a section of, or commit
an offence under, that Act by doing the act.

To avoid doubt, subitem (6) is an exception that a defendant may rely _
on for the purposes of section 13.3 of the Criminal Code

A defendant bears an evidential burden in relation to the matter in subitem {6) (see

~ subsection 13.3(3) of the Cr:mmai Code).

In this item:

owner, in relation to the copyright in a work or other subject-matter at a
particular time in respect of a particular act, includes an exclusive
licensee of the copyright in the work or subject-matter at that time in
respect of that act.

US FTA commencement day means the day on which the .
Australia-United States Free Trade Agreement, done at Washington DC
on 18 May 2004, comes into force for Australla ' :

133 Applications to Copyright Tribunal for determination of

)

(2)

reasonable compensation payable )

This item applies if an application is made to the Copyright Tribunal
under item 132 of this Schedule for the determination of an amount of
reasonable compensation to be paid by the owner of the copyright in a
work or other subject-matter to a person mentioned in paragraph

132(1)(b).

The parties to the application are:
(a) the owner of the copyright; and
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" (b the person mentioned in that paragraph. -

(3) The Tribunal must consider the application and, after gwmg to the
a parties an opportunity of presenting their cases, ‘must make an order
determlmng an amounit of reasonable compensation. -

Nete: The amount of compensation may oniy mclude campensauon in respect of certain costs:

see subitem 132(4A) of this Schedule.

4 In this item:

owner, in relation to the copyri ght ina work or other subject-matterata
particular time in respect of a particular act, includes an exclusive
licensee of the copyright in the work or subject-matter at that time in
respect of that act. - -

145 Apphcation

The amendments made by this Part appIy in respect of acts done after
-.the day on whxch this itemn commences ' Co

160 Appllcatlon

The amendments made by this Paxt apply in respect of acts done after
the day on which this item commences.

185 Appllcatlon

" The amendrnents made by this Part apply in respect of encoded
broadcasts made after the day on which this item COMmMENCes.

190 Application

" The amendments made by thlS Part apply in respcct of acts donc after
the day on which this'item commences.

Copyright Legislation Amendment Act 2004 (No. 154, 2004)

Schedule 1
8 Application of items.1 to 7

The amendments made by items 1 to 7 apply in respect of acts done
after the day on which this item commences.
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16 Application of item 15

‘The amendment made by item 15 applies in respect of sound recordmgs
embodied wholly or partly in records that are supplied either before or
after this item commences. :

29 Application of items 17 to 28

The amendments made by items 1? to 28 apply in respect of acts done
after the day on which this item commences.

31 Application of item 30
: The amendment made by item 30 applles in respect of sound recordings
embodied wholly or partly in records that are supplied either before or
after this item commences. .

41_ Application of items 32 to 40

The amendments made by items 32 to 40 apply in respect of encoded
broadcasts made after the day on which this item commences,
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Table B
Modifications

A.C.T. Self-Government (Consequential Provisions) Regulations

Schedule 1

Subsection 10{1) {(definition of the Crown)

~ Before “the Northern Territory” (first occumng) msert “the Austrahan
" Capital Territory and”.

Paragraph 10(3)(e):

Before “the Northern Territory” insert “the Australian Capital Territory
and”.

Paragraph 10(3)(n):
(a) Before “the Northern Territory” {first occurring) insert “the
Australian Capital Territory and”;

(b) Before “the Northern Temtory" {second occumng) insert “the
Australian Capital Territory or”.

Subsection 183{11):

Omit “State or” {twice occurring), substitute *“State, the Australian
Capital Territory or”.
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