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An Act relating to copyright and the protection of
certam performances, and for other purposes

Part I—Prellmmary

1- ShOl‘t title [see Note 1]
This Act may be éite_d as the Copyright Act 1968
2 Commenbement [see Note 1]

This Act shall come into operation-on a date to be fixed by _
Proclamation.

4 Extensioﬁ to extemai Territoﬁes |
Thjs:_ Act extends to every :':cxtcm;al Terri_tbry.
5 Exclusion of Imperial Copyright Act; 1911 -
| (1} This ACt_opgra_tes_. to the exclusipﬁ'of ﬂle Copyﬁght Act, 1911.

(2) For the purposes of section 8 of the Acts Interpretation Act -
1901-1966, the Copyright Act, 1911 shall be deemed to be an Act
passed by the Parliament of the Commonwealth and to be repealed
by this Act, and the enactment of Part XI shall not be taken'to
affect the operation of section 8 of the Acts Interpretation Act =
1901-1966 as it operates by virtue of this subsection in relation to
matters to which that Part does not apply.

6 Repeal of Copyright Acts

The following Acts are repealed:

Copyright Act 1912;
Copyright Act 1933,
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Part I Preliminary

Section 7

Copyright Act 1935;
Copyright Act 1963.

7 Act to bind the Crown

Subject to-Part VII, this Act binds the Crown but nothing in this
Act renders the Crown liable to be prosecuted for an offence.

8 Copyright not to subsist except by virtue of this Act

Subject to section 8A, copyright does not subsist otherwise than by
virtue of this Act.

8A Prerogative rights of the Crown in the nature of copyright

(1) Subject to subsection (2), this Act does not affect any prerogative
right or privilege of the Crown.

(2) Where a right or privilege of the Crown by way of copyright
subsists in a work or published edition of a work, a person does not
infringe that right or privilege by doing, or authorizing the doing
of, an act in relation to the work or edition without the licence of
the Crown if, assuming that that right or privilege of the Crown did
not subsist in the work or edition, but copyright subsisted under
this Act in the work or edition and was owned by a person other
than the Crown, the person would not infringe the copyright of that
owner in the work or edition by doing, or by authorizing the doing
of, that act without the licence of the owner.

(3) Nothing in subsection (2) shall be taken to limit the duration of the
right or privilege of the Crown by way of copyright in 2 work or
published edition of a work.

9 Operation of other laws

(1) This Act does not affect the right of, or of a person deriving title
directly or indirectly from, the Commonwealth or a State to sell,
use or otherwise deal with articles that have been, or are, forfeited
under a law of the Commonwealth or of the State.
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Preliminary Part I

Section 9A

(3) This Act does not affect the operation of the law relating to
breaches of trust or confidence.

9A Application of the Criminal Code

‘Chapter 2 of the Criminal Code apphes to all offences against this
Act.

Note: Chapter 2 of the Criminal Code sets out the general prmc1ples of
criminal responsibility. : _

Copyright Act 1968 3



Part IT Interpretation

Section 10

Part H—_Interpretation

10 Interpretat:on

'(1) In this Act, unless the contrary intention appears

accessory, in relation to an article, means one or more of the
following:

(a) alabel affixed to, displayed on, incorporated into the surface
of, or accompanying, the article; :

(b) the packaging or container in which the artlcle is packaged or
contained;

(¢) a label affixed to, displayed on, 1ncorporated into the surface
of, or accompanying, the packaging or container in which the
article is packaged or contained;

{d) a written instruction, warranty or other mformat;on provided
with the article;

(e) arecord embodying an instructional sound recording, or a
copy of an instructional cmematograph film, provided with
the article;

but does not include any label, packaging or container on which the
“olympic symbol (within the meaning of the O!ymptc Insignia
Protection Act 1987) is reproduced. .

' Note: Sce also section 10AD for an expanded meaning of accessory in
. relation 1o certain imported articles. '

adaptation means:
(a) in relation to a literary work in a non-dramatic form a version
of the work (whether in its original Ianguage or in a different
- language) in a dramatic form; :
{b) in relation to a literary work in a dramatic form a version of
the work {whether in its original language or in a different
language) in a non-dramatic form;

(ba) in relation to a literary work being a computer program—a
version of the work (whether or not in the language, code or
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Interpretation Part 11

Section 10

notation in which the work was originally expressed) not
being a reproduction of the work;

{c) in relation to a literary work (whether iha non- dramanc form
or in a dramatic form):

(i) a translation of the work; or S
(it) a version of the work in which a story or action is
conveyed solely or principally by means of pictures; and
{d) in relation to a mu_sieal work—an arrangement or
transcription of the work.

approved label means a label approved under:

(a) Part 2 of the Agvet Code of a State or of the Northern
- Territory;.or

(b) Part 2 of the Agvet Code of the participating Territories \
" within the meaning of the Agricultural and Veterinary
- Chemicals Act 1994. :

archives means:
{a) archival material in the custody of:
(1) the Australian Archives;

(ii} the Archives Ofﬁce of New South Wales established by
the Archives Act 1960 of the State of New South Wales;
(ii1) the Public Record Office established by the Public
Records Act 1973 of the State of Victoria; or
(iv) the Archives Office of Tasmania established by the
Archives Act 1965 of the State of Tasmania; or

(b) a collection of documents or other material to which this
paragraph applies by virtue of subsection (4).

artistic work means: s
" (a) a painting, sculpture, drawing, engraving or photograph
whether the work is of artistic quality or not;
(b} a building or a model of a building, whether the building or
"model is of artistic quality ornot; or -
{c) a work of artistic craftsmanship to which netther of the last
two preceding paragraphs applies; :
but does not include & circuit layout within the meaning of the
Circutt Layouts Act 1989,
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Part II Interpretation

Section 10

Australia includes the external Territories.

Australian protected person means a person who, by virtue of
regulations in force under the Narionality and Citizenship Act
1948.1967, is, for the purposes of that Act, under the protection of
the Australian Government.

author, in relation to a photograph, means the person who took the
photograph.

authorized officer, in relation to a library or archives, means the
officer in charge of that library or archives or a person authorjzed
by that officer to act on his or her behalf.

broadcast means a communication to the public delivered by a
broadcasting service within the meaning of the Broadcasting
Services Act 1992.

Note: A broadcasting service does not include the following:

(2) a service {including a teletext service) that provides only data or
only text {with or without associated images); or

(b} a service that makes programs available on demand on a
point-ta-point basis, including a dial-up service.

building includes é structure of any kind.

calendar year means a period of 12 months commencing on
1 January.

carriage service provider has the same meaning as in the
Telecommunications Act 1997. .

carrier has the same meaning as in the Teiecommumcanons Act
1997.

chemical product has the same meaning as in the Schedule to the
Agricultural and Veterinary Chemicals Code Act 1994.

cinematograph film means the aggregate of the visual images
embodied in an article or thing so as to be capable by the use of
that article or thing:

(a) of being shown as a moving picture; or
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Interpretation Part H

Section 10

(b) of being embodied in another article or thing by the use of
which it can be so shown;
and includes the aggregate of the sounds embodied in a
sound-track associated with such visual images.

circumvention device means a device (including a computer
program) having only a limited commercially significant purpose
or use, or no such purpose or use, other than the circumvention, or
facilitating the circumvention, of an technological protection
measure,

" circumvention service means a service, the performance of which
has only a limited commercially significant purpose, or no such
purpose or use, other than the circumvention, or facilitating the
circumvention, of an technological protection measure.

communicate means make available online or electronically
transmit (whether over a path, or a combination of paths, provided
by a material substance or otherwise} a work or other
subject-matter.

computer program means a set of statementis or instructions to be
used directly or indirectly in a computer in order to bring about a
certain result. '

construction includes erection, and reconstruction has a
corresponding meaning,

copy, in relation to a cinematograph film, means any article or
thing in which the visual images or sounds comprising the film are
~ embodied.

device includes a plate.

dramatic work includes:
(a) a choreographic show or other dumb show; and
(b) a scenario or script for a cinematograph film;

but does not include a cinematograph film as distinct from the
scenario or script for a cinematograph film.

drawing includes a diagram, map, chart or plan.
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educational institution means:
(aa) an institution at which education is provided at pre-school or
kindergarten standard; ' o

(a) a school or similar institution at which full-time primary
education or full-time secondary education is provided or
both full-time primary education and full-time secondary
education are provided;

{b) a university, a college of advanced education or a technical
and further education institution;

(c) an institution that conducts courses of primary, secondary or
tertiary education by correspondence or on an external study
basis; :

{(d) a school of nursing in relation to which a notice published
under subsection 10A{4) is in force;

(e) an undertaking within a hospital, being an undertaking:

(i) that conducts courses of study or training in the
provision of medical services, or in the provision of
services incidental to the provision of medical services;
and

(it) in relation to which a notice published under subsection
18A(4) is in force; '

(f) ateacher education centre in relation to which a notice
published under subsection 10A{4) is in force;

(g) an institution in relation to which there is in force a notice

~ published under subsection 10A(4) that includes a
declaration that the principal function of the institution is the

~ provision of courses of study or training for one of the
following purposes: o

(i} general education; .

(ii) the preparation of people for a particular occupation or
profession; _

(iii) the continuing education of people engaged in a
particular occupation or profession;

(iv) the teaching of English to people whose first language is
not English;

{h) an undertaking within a body administering an educational
institution of a kind referred to in a preceding paragraph of
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this definition in relation to which there is in force a notice
published under subsection 10A(4) that mcludes a
“declaration that the prmc1pa1 function, or one of the principal
functions, of the undertaking is the provision of teacher
training to people engaged as instructors in educational
institutions of a kind referred 1o in a preceding paragraph of
this definition, or of 2 or more such kinds: or
(i) an institution, or an undertaking within a body administering
~ an educational institution of a kind referred to in a preceding
paragraph of this definition, in relation to which there is in
force a notice published under subsection 10A(4) that
includes a declaration that the principal function, or one of
the principal functions, of the institution, or undertaking, is
" the providing of material to educational institutions of a kind
referred to in a preceding paragraph of this definition; or to
educational institutions of 2 or more such kinds, and that that
. activity is undertaken for the purpose of helping those
institutions in their teaching purposes.

electronic literary or music item means:

(a) abook in electronic form; or
~ (b) aperodical pub'licatior_l'in electronic form; or
~ {c¢) sheet music in electronic form; _
regardless of whether thel_‘e isa in‘inted form.

electronic rights management information means:
(a) information attached to, or embodied in, a copy of a work or
other subject-matter that
(i) identifies the work or sub_]ect matter, and its author or
copyright owner; or
(i) identifies or indicates some or all of the terms and
conditions on which the work or subject-matter may be
used, or indicates that the use of the work or
subject-matter is subject to terms or conditions; or
(b) any numbers or codes that represent such information in
electronic form.
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engraving includes an etching, lithograph, product of
photogravure, woodcut, print or similar work, not being a
photograph.

exclusive licence means a licence in writing, signed by or on

. behalf of the owner or prospective owner of copyright, authorizing

the licensee, to the exclusion of all other persons, to do an act that,
by virtue of this Act, the owner of the copyright would, but for the
licence, have the exclusive right to do, and exclusive licensee has a
corresponding meaning.

future copyright means copyright to come into existence at a
future time or upon the happening of a future event.

infringing copy means:
(a) in relation to a work—a reproduction of the work, or of an
adaptation of the work, not being a copy of a cinematograph
film of the work or adaptation;

(b) in relation to a sound recording-—a copy of the sound
recording not being a sound-track associated with visual
images forming part of a cinematograph film;

{(c) in relation to a cinematograph film—a copy of the film;

(d) in relation to a television broadcast or a sound broadcast-—a
copy of a cinematograph film of the broadcast or a record
embodying a sound recording of the broadcast; and

(e) in relation to a published edition of a work—-a facsimile copy
of the edition;

being an article the making of which constituted an infringement of
the copyright in the work, recording, film, broadcast or edition or,
in the case of an article imported without the licence of the owner
of the copyright, would have constituted an infringement of that
copyright if the article had been made in Australia by the importer,
but does not include:

(f) a non-infringing book whose importation does not constitute
an infringement of that copyright; or

{(g) anon-infringing accessory whose importation does not
constitute an infringement of that copyright; or

{h) a non-infringing copy of a sound recording whose
importation does not infringe that copyright; or
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(i) a non-infringing copy of a computer program whose
importation does not infringe that copyright; or

(i) anon-infringing copy of an electronic literary or music item
whose importation does not infringe that copyright.

institution includes an educational institution.

institution assisting persons with an intellectual disability means:
(a) an educational institution; or :
(b) any other institution which has as its principal function, or .
one or its principal functions, the provision of assistance to
- persons with an intellectual disability and in relation to which
a declaration under paragraph 10A(1)(d) is in force.

institution assisting persons with a print disability means:
(a) an educational institution; or
(b) any other institution which has as its principal function, or
one of its principal functions, the provision of literary or
dramatic works to persons with a print disability and in
relation to which a declaration under paragraph 10A.(1)(c) is
in force.

international organization to which this Act applies means an
organization that is declared by regulations made for the purposes
of section 186 to be an international organization to which this Act
applies, and includes:

{a) an organ of, or office within, an organization that is so

. declared; and
(b) a commission, council or other body established by such an
organization or organ.

Judicial proceeding means a proceeding before a court, tribunal or
person having by law power to hear, receive and examine evidence
on oath.

law of the Commonwealth includes a law of a Territory.

literary work includes:

(a) atable, or compilation, expressed in words, figures or
symbols; and
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(b) a computer program or compilation of computer programs.

manuscript, in relation to a literary, dramatic or musical work,
means the document embodying the work as initially prepared by

~ the author, whether the document is in hardcopy form, electronic

form or any other form.

- material form, in relation to a work or an adaptation of a work,

includes any form (whether visible or not) of storage from which

- the work or adaptation, or a substanttal part of the work or

adaptation, can be reproduced.

non-infringing accessory means an accessory made in:

(a) a country that is a party to the International Convention for
the Protection of Literary and' Artistic Works concluded at
Berne on 9 September 1886 as revised from time to time; or

(b) a country that is a member of the World Trade Organization
" and has a law that prov1des consxstently with the TRIPS
Agreement for: -

(i) the ownership and duration of copyright or a related
right in works, sound recordmgs and cinematograph
films; and

(i) the owner of the copyn ight or related right to have rights
relating to the reproduction of the work, sound
recording or ¢cinematograph film;

where: R T

. (c) the making of any copy of a work, or any reproduction of a

published edition of a work, that is, or is on, or is embodied
in, the accessory; or :

| - (d) the making of any record emboclymg a sound. recordmg, or

any copy of a cinematograph film, that is the accessory;

was authorised by the owner of the copyright in that country in the
work, edition, recordmg or ﬁlm as the case may be '

non-infringing book means a book made (otherw1se than under a
compulsory licence) in a country specified in regulations made for
the purposes of subsection 184(1), being a book whose making did
not constitute an'infringement of any copyright subsisting in a
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work, or in a published edition of a work, under a law of that
country,

non-infringing copy:
(a) in relation to a sound recording, has the meaning given by
section 10AA; and
{b) in relation to a computer program, has the meaning given by
section 10AB; and
(c) in relation to an electronic literary or music item, has the
meaning given by section 10AC.

officer in charge means: :
(a) in relation to archives—the archivist or other person having,
. for the time being, immediate care and control of the
collection comprising the archives; and
(¢) in relation to a library—the librarian or other person havmg,
for the time being, immediate care and control of the :
collection comprising the library. :

person with a print disability means:
(a) aperson without sight; or
(b) a person whose sight is severely impaired; or
(c) aperson unéble to hold or manipulate books or to focus or
move his or her eves; or
{(d) a person with a perceptual disability.

photograph means a product of photography or of a process
similar to photography, other than an article or thing in which
visual images forming part of a cinematograph film have been
embodied, and includes a product of xerography, and photographic
has & corresponding meaning.

pfate'includes a stereotype, stone, block, mould, matrix, transfer,
negative or other similar appliance.

prospective' owner means:
(a) in relation to a future copyright that is not the subject of an
agreement of a kind referred to in subsection 19(1)—the

Copyright Act 1968 13



Part II Interpretation

Section 10

person who will be the owner of the copyright on its coming
into existence; or

(b) in relation to a future copyright that is the subject of such an
agreement—the person in whom, by virtue of that subsection,
the copyright will vest on its coming into existence.

qualifying country means:

(a) acountry that is a party to the International Convention for
the Protection of Literary and Artistic Works concluded at
Berne on 9 September 1886 as revised from time to time; or

(b) a country that is a member of the World Trade Organization
and has a law that provides consistently with the TRIPS
Agreement for:

(i) the ownership and duration of copyri ght or a related
right in works, sound recordings and cinematograph
films; and

(ii) the owner of the copyright or related right to have rights
relating to the reproduction of the work, sound
recording or cinematograph film.

reception equipment means equipment whose operation, either
alone or together with other equipment, enables people to hear or
see a work or other subject-matter that is communicatcd.

record means a disc, tape, paper or other device in whlch sounds
are embodied.

retmnsmission, in relation to a broadcast, means a_fetransmission
of the broadcast, where: '

(a) the content of the broadcast is unaltered (even if the
technique used to achieve retransmission is different to the
technique used to achieve the original transrmssmn) and

(b) either:

(i) in any case—the retransmission is simultaneous with
_ * the original transmission; or
(ii) if the retransmission is in an area that has, wholly or
partly, different local time to the area of the original
transmission—the retransmission is delayed until no
later than the equivalent local time.
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sculpture includes a cast or model made for purposes of sculpture.

simulcasting means simultaneously broadcasting a broadcasting
service in both analog and digital form in accordance with the
requirements of the Broadcasting Services Act 1992 or of any
prescribed legislative provisions relating to digital broadcasting.

sound broadcast means sounds broadcast otherwise than as part of
a television broadcast. '

sound recording means the aggregate of the sounds embodied in a
record.

sound-track, in relation to visual images forming part of a
cinematograph film, means:

(a) the part of any article or thing, bemg an article or thing in
which those visual images are embodied, in which sounds are
embodied; or '

(b) a disc, tape or other device in which sounds are embodied
and which is made available by the maker of the film for use
in conjunction with the article or thing in which those visual

- images are embodied.

sufficient acknowledgement, in relation to a work, means an
acknowledgement identifying the work by its titie or other
description and, unless the work is anonymous or pseudonymous
or the author has previously agreed or directed that an
acknowledgement of his or her name 1s not to be made, also
identifying the author.

technological protection measure means a device or product, or a
component incorporated into a process, that is designed, in the
ordinary course of its operation, to prevent or inhibit the
infringement of copyright in a work or other subject-matter by
either or both of the following means: '
(a) by ensuring that access to the work or other subject matter is
available solely by use of an access code or process
~ (including decryption, unscrambling or other transformation
of the work or other subject-matter) with the authority of the
" owner or exclusive licensee of the copyright;
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(b} through a copy contrel mechanism.

television broadcast means visual images broadcast by way of
television, together with any sounds broadcast for reception along
with those images.

the Australian Broadcastihg Comumission means the Australian
Broadcasting Commission that was established under the
Broadcasting and Television Act 1942.

the Australian Broadcasting Corporation means the Australian
Broadcasting Corporation established under the Australian

Broadca mng Co:porat:on Act 1983

the Commonwealth includes the: Admlmstrauon of a Territory.

the Copyngkt Act, 1911 me_ans the Impenal Act known as the
Copyright Act, 1911.

'rhe. Copyright Tribunal or the Tribunal means the Copyright
Tribunal established by Part VI, and includes a member of that
Tribunal exercising powers of that Tribunal.

the Crown mcludes the Crown in right of a State, the Crown in
right of the Northemn Territory and the Crown in right of Norfolk
Island and also includes the Administration of a Territory other

. than the Northern Territory or Norfolk Island.

the National Librarian has the same meaning as in the National
Library Act 1960- I 967,

the National Library means the Natmnal lerary established under
the National Library Act 1960-1967.

. the Special Broadcasting Service means the Special Broadcasting

Service that was referred to in section 5 of the Special
Broadcasting Service Act 1991.

the Special Broadcasting Service Corporation means the body
corporate preserved and continued in existence as the Special
Broadcasting Service Corporation under section 5 of the Special
Broadcasting Service Act 1991. '
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(1A)

)

to the public means to the public within or outside Australia.

TRIPS Agreement means the Agreement on Trade-Related
Aspects of Intellectual Property Rights set out in Annex 1C to the
Marrakesh Agreement establishing the World Trade Organization,
done at Marrakesh on 15 Apnl 1994,

Note: The Enghsh text of the Marrakesh Agreerneni establishing the World
Trade Organization is set out in Austealian Treaty Scries 1995 No. 8.

will includes a codlcli
work means a hterary dramatic, musical or artlstlc work

work of joint authorship means a work that has been produced by
the collaboration of two or more authors and in which the
contribution of each author is not separate from the contribution of
the other author or the contributions of the other authors. -

writing means a mode of representing or reproducing words,
figures or symbols in'a visible form, and wrm‘en has a
corrcspondmg meaning. :

Without limiting the meaning of the expression educational
purposes in this Act, a copy of the whole or a part of a work or
other subject-matter shall be taken, for the purposes of the
provision in which the expression appears, to have been made,
used or retained, as the case may be, for the educational purposes
of an educational instifution if:
(a) it is made or retained for use, or is used in conncctxon with a
particular course of instruction provided by the institution; or
(b) it is made or retained for inclusion, or is included, in the
collection of a library of the institution.”

Without limiting the meaning of the expression reasonable portion
in this Act, where a literary, dramatic or musical work (other than a
computer program) is contained in a published edition of that
work, being an edition of not less than 10 pages, a copy of part of
that work, as it appears in that edition, shall be taken to contain
only a reasonable portion of that work if the pages that are copied
in the edition:
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(2A)

(2B)

20)

(a) do not exceed, in the aggregate 10% of the number of pages
in that edition; or .

(b) in a case where the work is dmded into chapters exceed, in
the aggregate, 10% of the number of pages in that edition but
contain only the whole or part of a single chapter of the
work.

Without hrmtmg the meaning of the expressmn masonable portion
in this Act, if a person makes a reproduction of a part of:
* (2) apublished literary work (other than a computer program or
"an electronic compilation, such as a database); or
(b) a published dramatic work;
being a work that is in electronic form, the reproductlon is taken to
contain only a reasonable portion of the work if:
(c) the number of words copied does not exceed in the
aggregate 10% of the number of words in the work; or
~(d) -if the work is divided into chapters—the number of words
copied exceeds, in the aggregate, 10% of the number of
- words in the work, but the reproduction contains only the
whole or part of a single chapter of the work.

If a published literary or dramatic work is contained in a published

edition of the work and is separately available in electronic form, a
“reproduction of a part of the work is taken to contain only a

reasonable portion of the work if it is taken to do so either under

" subsection (2) or (ZA), _whether or not it does so under both of

them,

(a) a person makes a reproduction of a part of a published
literary or dramatic work; and
(b} the reproduction is taken to contain only a reasonable portion
of the work under subsection (2) or (2A);
subsection (2) or (2A) does not apply in relation to any subsequent
reproduction.made by the person of any other part of the same
work. -

18
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(3) Inthis Act, unless the contrary intention appears:

(a)

(b)

a reference to the body adm1mstenng an institution shall be
" read as:
(i) in a case where the institution isa body corporate—a
reference to the institution; or
(i) in any other case—a reference to the body or person
(including the Crown) baving ultimate responsibility for
the administration of the institution;
a reference to the body administering a library or archives

- shall be read as a reference to the body {whether incorporated

or not), or the person (including the Crown), having ultimate
responsibility for the adnnmstratxon of the library or

" archives;

()

a reference to a copy of a sound recording shall be read as a

reference to a record embodying a sound recording or a

substantial part of a sound recording being a record derived

- directly or indirectly from a record produced upon the
- making of a sound recording; '

(e)

()

(g

(h)

a reference to the Crown in right of a State shall be read as

including a reference to the Crown in right of the Northern
Termitory and the Crown in right of Norfolk Island;

a reference to the custodian in charge of the copying records
of an educational institution, an institution assisting persons
with a print disability or an institution assisting persons with
an intellectual disability shall be read as a reference to the
person having responsibility for the day-to-day
administration of the institution;

a reference to the making, by reprographic reproduction, of a

*. copy of a document, or of the whole or a part of a work, shall

be read as a reference 1o the making of a facsimile copy of

the document or the whole or that part of the work, being a
facsimile copy of any size or form,

a reference to a copy of a work, or of a part of a work, for a
person with a print disability is taken to be a reference to:

(i) arecord embodying a sound recording of the work, or
of the part of the work, being a record made by, or on
behaif of, the body administering an institution assisting
persons with a print disability and so made for the sole
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(ha)

purpose of use in the provision, whether by the
institution or otherwise, of assistance to a person or
persons with a print disability; or
(ii) a Braille version, large-print version or photographic
version of the work, or of the part of the work, being a
- Braille version, large-print version or photographic
. version, as the case may be, made by, or on behalf of,
the body administering an institution assisting persons
with a print disability and so made for the sole purpose
of use in the provision, whether by the institution or
otherwise, of assistance to a peTson of persons with a
print drsablhty,
a reference to a copy for a person with an intellectual
disability, in relation to the whole or a part of an eligible item
within the meaning of Part VB, shall be read as a reference to
a copy, within the meaning of that Part, of an eligible item, or
of a part of an eligible item, as the case may be, made by, or

* on behalf of, the body administering an institution assisting

[0)

(&)

1)

persons with an intellectual disability, being a copy that is
made for the sole purpose of use in the provision, whether by
the institution or otherwise, of assistance to a person or
persons with an inteHectual dlsabxhty,

a reference to a microform copy of the whole or a part of a
work shall be read as a reference to a copy of the whole or a
part of the work produced by miniaturizing the graphic
symbols of which the work is composed;

a reference to a periodical publication shall be read as a
reference to an issue of a periodical publication and a

" reference to articles contained in the same periodical

publication shall be read as a reference to articles contained
in the same issue of that periodical publication;
a reference to a record embodying a sound recording shall be
read as a reference to: _
(i). a record produced upon the making of a sound
recording; or '
(11) another record embodying the sound recording directly
or indirectly derived from a record so produced;
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(m) a reference to a relevant record, or a relevant declaration, in
relation to the making, in reliance on a particular section
(other than section 49):

(i) of a copy, ora copy for a person with a print disability,
. of the whole or a part of a work; or
(ia) of a copy for a person with an intellectual disability of
the whole‘or a part of an eligible item; or
(ii) of a copy of a sound recording or a cinematograph film;
~ shall be read as a reference to any record or declaration of a

~ kind referred to in that section that is required by this Act to
be made in relation to the making of that copy;

(ma) a reference to a relevant declaration, in relatlon to the
" making, in reliance on section 49, of a copy of the whole or a
part of a work, shall be read as a reference to:

(i) in a case where the copy is made in reliance on
' subsection 49(2)—a declaration of the kind reférred to
in subsection 49(1) that is furmshed in relation ;o the
“making of the copy:

(ii) in a case where the copy is rnade in reliance on
subsection 49(2C)—a declarauon of the kind referred to
in paragraph 49(2C)(b} that is made in relation to the

- making of the copy; or
_ (iii) in any case—a declaratlon of the kmd referred to in
~ subsection 49(5) that is made in relation to the making
_ “of the copy; and .
(n). a reference to a State shall be read as including a reference to
 the Northern Territory and Norfolk Island and a reference to
a Territory shall be read as not including a reference to the
Northern Territory or Norfolk Island.

(4) Where:

(a) acollection of documents or other material of historical
significance or public interest that is in the custody of a body,
whether incorporated or unincorporated, is being maintained
by the body for the purpose of conserving and preserving
those documents or other material; and
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(b} the body does not maintain and operate the collection for the
purpose of deriving a profit;
paragraph (b) of the definition of archzves in subsection (1) applies
to that collection.

Example: Museums and galleries are examples of bodies that could have
collections covered by paragraph (b} of the definition of archives.

10AA Non-infringing copy of a sound recording

Minimum requirements

(1} A copy of a sound recording is a non-infringing copy only if it is
made by or with the consent of:

(a) the owner of the copyright or related right in the sound
recording in the country (the copy country) in which the copy
was made; or

(b} the owner of the copyright or related right in the sound
recording in the country (the original recording country) in
which the sound recording was made, if the law of the copy
country did not provide for copyright or a related right in
sound recordings when the sound recording was made; or

(¢) the maker of the sound recording, if neither the law of the
copy country nor the law of the original recording country
(whether those countries are different or not) provided for
copyright or a related right in sound recordings when the
sound recording was made.

- Extra requirements for copies of recordmg.s* of works subject to
Australian copyright

(2) If the sound recording is of a work that is a literary, dramatic or
musical work in which copyright subsists in Australia, the copy is a
non-infringing copy only if:

(a) copyright subsists in the work under the law of the copy
country; and

{(b) the making of the copy does not infringe the copyright in the
work under the law of the copy country; and

{c) the copy country meets the requirements of subsection (3).
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To avoid doubt, the requirements of this subsection are additional
to those of subsection (1).

Requirements for copy country

(3) The copy country mentioned in subsection (2) must:
(a) be a party to the International Convention for the Protection
of Literary and Artistic Works concluded at Berne on
9 September 1886 as revised from time to time; or

{b) be a member of the World Trade Organization and have a
Iaw that provides consistently with the TRIPS Agreement
~ for:. . _ .
(i)} the ownership and duration of copyright in literary,
dramatic and musical works; and

(it) the owner of the copyright in the work to have nghts
relating to the reproduction of the work.

Australian copyright may result from Act or reg'uiations

(4) For the purposes of subsection (2} it does not matter whether the
copyright in the work subsists in Australia as a result of this Act or
as a result of the regulations made for the purposes of section 184.

10AB Non-infringing copy of a computer program

A copy of a computer program is a non-infringing copy only if:
(a) it is made in a qualifying country; and
(b) its making did not constitute an infringement of any
copyright in a work under a law of that country.

10AC Non-infringing copy of an electronic literary or music item

A copy of an electronic literary or music item is a non-infringing
copy only if:
(a) itis made in a qualifying country; and
(b) its making did not constitute an infringement of any
copyright in a work, or in a published edition of a work,
under a law of that country.
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10AD Accessories to imported articles

Accessories

(1) If a person imports into Australia:
(a) an article that has embodied in it a copy of a computer
program; or
(b) an article that has embodled in it a copy of an electronic
literary or music item; or
(c) an article that has embodied in it a copy of a sound recording;
~ a copy of any work or other subject matter (other than a feature
film) that is on, embodied in, or included with, the article on its
importation is taken to be an accessory to the article.

Note: See also sections 44C and 112C (about the non-infringement of
copyright in works or other subject matier that are accessories to
imported articles).

. Definition

{2) In this section:

Jfeature film means a cinematograph film that: '
(a) is produced wholly or principally:
(i} for exhibition to the public in cmemas or by way of
television broadcasting; or - -

(i) for sale or rental to the public where it is reasonable to
assume that the viewing of the film (without electronic
interactive involvement with the film) would be the

~ primary object of any such sale or rental; and

(b) is more than 20 minutes in duration.

Interpretation

(3) This section does not limit the meaning of @ccessory in subsection
10(1).
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Section 10A

10A Declarations and notices relating to certain bodies and

M

@)

institutions

The Attorney-General may, by notice in wrmng pubhshed in the
Gazette:

(c) declare an institution to be, for the purposes of this Act, an
institution assisting persons with a print disability; or

(d) - declare an institution to be, for the purposes of this Act, an
1nsmut10n assisting persons with an mtellectual disability.

The Attorney~General may, by notice in wrltmg pubhshed in the

 Gagzette, revoke a declaration made under subsection (1).

(3

4)

(5)

(5A)

The Attorney-General shall cause a copy of a notice under
subsection (1) or (2) to be laid before each House of the Parliament
within 15 sitting days of that House after the notice is published in
the Gazette.

The body administering an institution may cause to be published in
the Gazetre a notice that:
(a) sets out full particulars of the name and address of the
institution; and R
(aa) sets out the principal function or pnnCIpal functions of the
institution or of an undertaking within the body administering
the institution; and.. :
- (b) contains a statement to the effect that the notice is published
- for the purposes of this subsection.

The_"b'bdy administering an institution may cause to be published in

the Gazette a notice revoking a notice published under

subsection (4) in relation to the institution.

A collecting society may apply to the Copyright Tribunal for
review of a declaration included in a notice published under
subsection (4) of this section for the purposes of paragraph (g), (h)
or (i) of the definition of educational institution in subsection
10(1).

Note: For applications to the Tribunal for review see section 153L.
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(6) In this section, institution includes a school of nursing, an

undertaking within a hospital, a teacher education centre and an
undertaking within a body administering an educational institution.

11 Residence in a country not affected by temporary absence

For the purposes of this Act, a person who, at a material time, was
ordinarily resident in a country (including Australia) but was
temporarily absent from that couniry shall be treated as if he or she
had been resident in that country at that time.

12 References to Parliament

A reference in this Act to a Parliament shall be read as a reference
to the Parliament of the Commonwealth or of a State or a
legislature of a Ferritory.

13 Acts comprised in copyright

(1) A reference in this Act to an act comprised in the copyright in a

(2)

work or other subject-matter shall be read as a reference to any act
that, under this Act, the owner of the copynght has the exclusive
right to do. :

For the purposes of this Act, the exclusive right to do an act in
relation to a work, an adaptation of a work or any other

subject-matter includes the exclusive right to authorize a person to

do that act in relation to that work, adaptatmn or other
subject-matter.

14 Acts done in relation to substantial part of work or other

(1)

subject-matter deemed to be done in relation to the whole

In this Act, unless the contrary intention appears: '

(a) areference to the doing of an act in relation to a work or
other subject-matter shall be read as including a reference to
the doing of that act in relation to a substantial part of the
work or other subject-matter; and

26
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-(b) areference to a reproduction, adaptation or copy of 2 work
shall be read as including a reference to a reproduction,
~-adaptation or copy of a substantial part of the work, as the
case may be.

(2.)'. This section does not affect the intélpretati'dn of any reference in
- sections 32, 177, 180, 187 and 198 to the publication, or absence of
_public_:ation, of a work.

15 References to acts done with licence of owner of copyright

For the purposes of this Act, an act shall be deemed to have been
done with the licence of the owner of a copyright if the doing of
the act was authorized by a licence binding the owner of the
copyright.

16 References to partial assignment of copyright

A reference in this Act to a partial assi gnmeht of cdpyright shall be
-read as a reference to an assignment of copyright that is limited in
any way. : .

17 Statutory employment

For the purposes of this Act, the employment of a person, or the
employment of a person as-an apprentice, under a law of the
Commonwealth or of a State but otherwise than under a contract of
service or contract of apprenticeship shall be treated as if that
employment were employment under a contract of service or
employment under a contract of apprenticeship, as the case may be.

18 Libraries established or conducted for profit
For the purposes of this Act, a library shall not be taken to be

established or conducted for profit by reason only that the library is
. owned by a person carrying on business for profit.
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19 References to Copyright Act, 1911

A reference in a provision of this Act to the Copyright Act, 1911,
in relation to any time before the commencement of this Act, shall,
for the purposes of the application of that provision in relation to a
State or a Territory, be read as a reference to the Copyright Act,
1911 as it applied in that State or Territory at that time,

20 Names under which work is published

)

(2)

A reference in this Act to the name or names under which a work
was published shall be read as a reference to the name or names
specified in the work as the name of the author or the names of the
authors of the work.

For the purposes of this Act, a publication of a work under two or
more names shall not be taken to be pseudonymous unless all those
names are pseudonyms. : '

21 Reproduction and copying df ﬁ?orks and other subjeét-matter

(1)

(1A)

2)

(3)

For the purposes of this Act, a literary, dramatic or musical work
shall be deemed to have been reproduced in a material form if a
sound recording or cinematograph film is made of the work, and
any record embodying such a recording and any copy of such a
film shall be deemed to be a reproduction of the work.

For the purposes of this Act, a work is taken to have been

reproduced if it is converted into or from a digital or other
electronic machine-readable form, and any article embodying the -
work in such a form is taken to be a reproduction of the work.

Note: The reference to the conversion of a work into a digital or other

. electronic machine-readable form includes the first digitisation of the
work. .

Subsections (1) and (1A) apply in relation to an adaptation of a
work in the same way as they apply in relation to a work.

For the purposes of this Act, an artistic work shall be deemcd to
have been reproduced:

28
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(a) in the case of a work in a two-dimensional form—if a version
of the work is produced in a three-dimensional form; or
(b} in the case of a work in a three-dimensional form—if a
version of the work is produced in a two-dimensional form;
- and the version of the work so produced shall be deemed tobea
reproduction of the work

(4) The last preceding subsectmn has effect subject to Division 7 of
Part I11. : :

(5) For the purposes of this Act, a computer program is taken to have
been reproduced if:

(a) an object code version of the program is derived from the
program in souice code by any process, including
compilation; or

{b) a source code version of the program is derived from the
program in object code by any process mcludmg
decompilation;

and any such version is taken to be a reproduction of the program.

(6) For the purposes of this Act, a sound rewrchng or cinematograph
film is taken to have been copied if it is converted into or from a
digital or other electronic machine-readable form, and any article
embodying the recording or film in such a form is taken to be a
copy of the recording or film.

Note: The reference to the conversion of a sound recording or

cinematograph film into a digital or other electronic machine-readable
form includes the first digitisation of the recording or film.

22 Provisions relating to the making of a work or other
subject-matter

(1) ‘A reference in this Act to the time when, or the period during
which, a literary, dramatic, musical or artistic work was made shall
be read as a reference to the time when, or the pertod during which,
as the case may be, the work was first reduced to writing or to
some other material form,

(2} For the purposes of this Act, a literary, dr_amétic or musical work
that exists in the form of sounds embodied in an article or thing
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shall be deemed to have been reduced to a material form and to
have been so reduced at the time when those sounds were
- embodied in that article or thing.

(3) For the purposes of this Act:

(a) asound recording shall be deemed to have been made at the
time when the first record embodying the recording was
produced; and

(b) the maker of the sound recording is the person who owned
that record at that time.

(4) For the purposes of this Act:

(a) a reference to the making of a cxncmatograph film shall be
read as a reference to the doing of the things necessary for
the production of the first copy of the film; and

(b} the maker of the cinematograph film is the person by whom
the arrangements necessary for the making of the film were
undertaken.

(5) For the purposes of this Act, a broadcast is taken to have been
made by the person who provided the broadcasting service by
which the broadcast was delivered.

(6) For the purposes of this Act, a communication other than a
broadcast is taken to have been made by the person responsible for
determining the content of the communication.

23 Sound recordings and records |

(1) For the purposes of this Act, sounds embodied in a sound-track
assocrated with visual images forming part of cinematograph film
shall be deemed not to be a sound recording,.

{2} A reference in this Act to a record of a work or other
subject-matter shall, unless the contrary intention appears, be read
as a reference to a record by means of which the work or other
subject-matter can be performed.
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24 References to sounds and visual images embodied in an article

For the purposes of this Act, sounds or visual images shall be taken
to have been embodied in an article or thing if the article or thing
has been so treated in relation to those sounds or visual images that
those sounds or visual images are capable, with or without the aid
of some other device, of being reproduced from the article or thing.

25 Provisions relating to broadcasting

(1) A reference in this Act to broadcasting shall, unless the contrary
intention appears, be read as a reference to broadcasting whether
by way of sound broadcasting or of television.

(2) A reference in this Act to the doing of an act by the reception of a
television broadcast or sound broadcast shall be read as a reference
to the doing of that act by means of receiving a broadcast: -

{a) from the transmission by which the broadcast is made; or
(b) from a transmission made otherwise than by way of
broadcasting, but simultaneously with the transmission
referred to in the fast preceding paragraph;
whether the reception of the broadcast is directly from the
transmission concerned or from z re-transmission made by any
person from any place.

(3) Where a record embodying a sound recording or a copy of a
cinematograph film is used for the purpose of making a broadcast
(in this subsection referred to as the primary broadcast), a person

~who makes a broadcast (in this subsection referred to as the
secondary broadcast) by receiving and making a retransmission of:
(a) the transmission by which the primary broadcast was made;
or
(b) atransmission made otherwise than by way of broadcasting
but simultanecusly with the transmission referred to in the
last preceding paragraph;
shall, for the purposes of this Act, be deemed not to have used the
record or copy for the purpose of making the secondary broadcast.
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“4)

In this Act:

(a) areference to a cinematograph film of a television broadcast
shall be read as including a reference to a cinematograph
film, or a photograph, of any of the visual 1 1mages comprised
in the broadcast; and :

(b} areference to a copy of a cinematograph ﬁlm of a television
broadcast shall be read as including a reference to a copy of a
cinematograph film, or a reproduction of a photograph, of
any of those images.

27 Performance

(1)

(2)

(3)

Subject to this section, a reference in this Act to performance shall:

(a) be read as including a reference to any mode of visual or
aural presentation, whether the presentation is by the use of
reception equipment, by the exhibition of a cinematograph
film, by the use of a record or by any other means; and

(b} in relation to a lecture, address, speech or sermon—be read
as including a reference to delivery;

and a reference in this Act to performing a work or an adaptation
of a work has a corresponding meaning.

For the purposes of this Act, the communication of a work or other
subject-matter to the public does not constitute:

(a} performance; or
(b) causing visual images to be seen or sounds to be heard.

Where visual images or sounds are displayed or emitted by any
reception equipment to which they are communicated, the
operation of any equipment by which the images or sounds are
communicated, directly or indirectly, to the reception equipment
shall be deemed not to constitute performance or to constitute
causing visual images to be seen or sounds to be heard but, in so
far as the display or emission of the images or sounds constitutes a
performance, or causes the images to be seen or the sounds to be
heard, the performance, or the causing of the images to be seen or
sounds to be heard, as the case may be, shall be deemed to be
effected by the operation of the reception equipment.

32
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{4) Without prejudice to the last two preceding subsections, where a

(3

- work or an adaptation of a work is performed or visual images are

caused to be seen or sounds to be heard by the operation of any
equipment referred to in the last preceding subsection or of any
equipment for reproducing sounds by the use of a record, being
equipment provided by or with the consent of the occupier of the
premises where the equipment is situated, the occupier of those

. premises shall, for the purposes of this Act, be deemed to be the

person giving the performance or causing the images to be seen or
the sounds to be heard, whether he or she is the person operating
the equipment or not.

This section does not apply to a performance within the meaning of
Pa.rt XIA.

28 Performance of works or other subject-matter in the course ot‘

(1)

(2)

(3)

educatmnal instruction

Where a literary, dramatic or musical work:

(a) is performed in class, or otherwise in the presence of an
audience; and

{b) is so performed by a teacher in the course of giving
educational instruction, not being instruction given for profit,
or by a student in the course of .receiv'ing such instruction;

the performance shall, for the purposes of this Act, be deemed not
to be a performance in public if the audience is limited to persons
who are taking part in the instruction or are otherwise directly
connected with the place where the instruction is given.

For the purposes of the last preceding subsectiot, educational
instruction given by a teacher at a place of education that is not
conducted for profit shall not be taken to be given for profit by

‘reason only that the teacher receives remuneration for giving the

instruction.

For the purposes of subsection (1}, a person shall not be taken to be
directly connected with a place where instruction is given by
reason only that he or she is a parent or guardian of a student who
receives instruction at that place.
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(4) - The last three preceding subsections apply in relation to sound
recordings and cinematograph films in like manner as they apply in
relation to literary, dramatic and musical works but, in the
application of those subsections in relation to such recordings or
films, any reference to performance shall be read as a reference to
the act of causing the sounds concerned to be héard or the visual
images concerned to be seen.

29 Publication

(1) Subject to this section, for the purposes of this Act:

(a) a literary, dramatic, musical or artistic work, or an edition of
such a work, shall be deemed to have been published if, but
only if, reproductions of the work or edition have been
supplied (whether by sale or otherwise) to the public;

(b) a cinematograph film shall be deemed to have been published
if, but only if, copies of the film have been sold, let on hire,
or offered or exposed for sale or hire, to the public; and

(c) a sound recording shall be deemed to have been published if,
but only if, records embodying the recording or a part of the
recording have been supplied (whether by sale or otherwise)
to the public..

(2) In determining, for the purposes of paragraph (1)(a), whether
reproductions of a work or edition have been supplied to the
public, section 14 does not apply. '

(3) For the purposes of this Act, the performance of a literary,
dramatic or musical work, the supplying (whether by sale or
otherwise) to the public of records of a literary, dramatic or
musical work, the exhibition of an artistic work, the construction of
a building or of a model of a building, or the supplying (whether by
sale or otherwise) to the public of photographs or engravings of a
" building, of a model of a building or of a sculpture does not
constitute publication of the work.

4 A publication that is merely colourable and is not intended to
satisfy the reasonable requirements of the public shall be
disregarded for the purposes of this Act except in so far as it may
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o)

constitute an infringement of copyright or a breach of a duty under
Part IX.

For the purposes of this Act, a publication in Australia or in any
other country shall not be treated as-being other than the first

 publication by reason only of an earlier publication elsewhere, if
the two publications took place within a period of not more than

(6)

thirty days.

In determining, for the purposes of any provision of this Act:
(a) whether a work or other subject-matter has been published;
~(b) whether a publication of a work or other subject-matter was
- -the first publication of the work or other subject-matter; or
(c) ‘whether a work or other subject-matter was published or
otherwise dealt with in the life-time of a person;

any unauthorlzed publication or the doing of any other

(7)

: unauthonzed act shall be disregarded.

Subject to section 52, a publication or other act shall, for the

-purposes of the last preceding subsection, be taken to have been

- unauthorized if, but only if:

®)

" (a) copyright subsisted in the work or other subject-matter and
the act concerned was done otherwise than by, or with the
licence of, the owner of the copyright; or

(b) copyright did not subsist in the work or other subject-matter
~ and the act concerned was done othcrwme than by, or with
the licence of:
(1) -the author or, in the case of a sound recording,
‘cinematograph film or edition of a work, the maker or
publisher, as the case may be; or
- (ii) persons lawfully claiming under lhc author, maker or
pubhsher

Not}ung in either of the last two preceding subsections affects any
provisions of this Act relating to the acts comprised in a copyright
or to acts constituting mfnngements of copyn ights or any
provnsmns of Part IX
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30 Ownership of copyright for particular purposes

In the case of a copyright of which (whether as a result of a partial
assignment or otherwise) different persons are the owners in
respect of its application to:, . o

(a) the doing of different acts or classes of acts; or

(b) the doing of one or more acts or classes of acts in different

countries or at different times;
the owner of the copyright, for any purpose of this Act, shall be
deemed to be the person who is the owner of the copyright in
‘respect of its application to the doing of the particular act or class
of acts, or to the doing of the particular act or class of acts in the
particular country or at the particular time, as the case may be, that
is relevant to that purpose, and a reference in this Act to the
prospective owner of a future copyright of which different persons
_ are the prospective owners has a corresponding meaning.

30A Commercial rental arrangement

(1) In this Act, the expression commercial rental arrangement, in
relation to a work reproduced in a sound recording, signifies an
arrangement that has the following features:

(a) however the arrangement is expressed, it is in substance an
arrangement under which a copy of the sound recording is
made available by a person on terms that it will or may be
returned to the person;

(b) the arrangement is made in the course of the conduct of a
business;

(c) the arrangement provides for the copy to be made available:
(1) for payment in money or money’s worth; or

(i1) as part of the provision of a service for which payment
in money or money’s worth is to be made.

(2) In this Act, the expression commercial rental arrangement, in
relation to a sound recording or a computer program, signifies an
arrangement that has the following features:

(a) however the arrangement is expressed, it is in substance an
arrangement under which a copy of the sound recording or
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computer program is made available by a person on terms
that it will or may be returned to the person;

(b} the arrangement is made in the course of the conduct of a
business;

(c) the arrangement provides for the copy to be made available:
(i) for payment in money or money’s worth; or

(ii) as part of the provision of a service for which payment
in money or money’s worth is to be made.

(3) Itis not the intention of the Parliament that a lending.. arrangement
should be regarded as a commercial rental arrangement for the
. purposes of subsection (1} or (2).

(4) An arrangement is to be regarded as a lending arrangement if,
~ regardless of the way in which the arrangement is expressed; the
true nature of the arrangement is that it is an arrangement for the
lending of a copy of a sound recording or computer program under
which no amount, other than a deposit to secure the return of the
copy, is payable.
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Part III—Copyright in original literary, dramatic,
musical and artistic works

Division 1—Nature, duration and oWnership of copyright
in works

31 Nature of copyright in original works

(1) For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a work, is the exclusive right:

{a) in the case of a literary, dramatic or musical work, to do all
or any of the following acts: :

(i) to reproduce the work in a material form;
(ii) to publish the work;
(iit) to perform the work in public;
{iv) to communicate the work to the public;
(vi) to make an adaptation of the work;
(vii) to do, in relation to a work that is an adaptation of the
first-mentioned work, any of the acts specified in
relation to the first-mentioned work in subparagraphs (i)
to (iv}, inclusive; and :
(b) in the case of an artistic work, to do all or any of the
following acts:
(i) to reproduce the work in a material form;
(ii} to publish the work;
(iii) to communicate the work to the public; and
(c) in the case of a literary work (other than a computer
_ program) or a musical or dramatic work, to enter into a
commercial rental arrangement in respect of the work
reproduced in a sound recording; and

(d) in the case of a computer program, to enter into a commerciat
rental arrangement in respect of the program.
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(2) The generality of subparagraph (1)(a)(i) is not affected by
subparagraph (1)(a)(vi). .

(3) Paragraph (1)(d) does not extend to entry into a commercial rental
arrangement in respect of a machine or device in which a computer
program is embodied if the program is not able to be copied in the
course of the ordinary use of the machine or device.

(4) The reference in subsection (3) to a device does not include a
device of a kind ordinarily used to store computer programs (for
example, a floppy disc, a device of the kind commonly known as a
CD ROM, or an integrated circuit),

(5) Paragraph (1)}(d) does not extend to entry into a commercial rental
arrangement if the computer program is not the essential object of
the rental.

(6) Paragraph (1)(c) does not cxtend to entry into a commercial renta
arrangement if;
(a) the copy of the sound recording concerned was purchased by
a person (the record owner) before the commencement of
Part 2 of the Copyright (World Trade Organization
Amendments) Act 1994; and
(b) the commercial rental arrangement is entered into in the
ordinary course of a business conducted by the record owner;
and
. (¢) therecord owner was conducting the same business, or
another business that consisted of, or included, the making of
commercial rental arrangements of the same kind, when the
copy was purchased.

(7) Paragraph (1)(d) does not extend to entry into a commercial rental
arrangement in respect of a computer program if;

(a) the copy of the computer program was purchased by a person
(the program owner) before the commencement of Part 2 of
the Copyright {World Trade Organization Amendments) Act
1994; and

(b) the commercial rental an‘angcment is entered into in the
ordinary course of a business conducted by the program
owner; and
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(c) the program owner was conducting the same business, or
another business that consisted of, or included, the making of
commercial rental arrangements in respect of compuier
programs, when the copy was purchased.

32 Original works in which copyright subsists

(1) Subject to this Act, copyright subsists in an original literary,
dramatic, musical or artistic work that is unpublished and of which
the author:

(a) was a qualified person at the time when the work was made;
or : :

{b) if the making of the work extended over a peniod—was 2
qualified person for a substantial part of that period.

(2) Subject to this Act, where an original literary, dramatic, musical or
artistic work has been published:
(a) copyright subsists in the work; or
- (b} if copyright in the work subsisted immediately before its first
publication—copyright continues to subsist in the work;
if, but only if: ' _ '
{c) the first publiéation of the work took place in Australia;
(d) the author of the work was a qualified person at the time
when the work was first published; or -

(e) the author died before that time but was 2 qualified person
' immediately before his or her death.

' (3) Notwithstanding the last preceding subsection but subject to the

remaining provisions of this Act, copyright subsists in:
"(a) an original artistic work that is a building situated in
Australia; or
(b) an original artistic work that is attached to, or forms part of,
such a building.

(4) In this section, qualified person means an Australian citizen, an
Australian protected person or a person resident in Australia.
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33 Duration of copyright in original works

(1) This section has effect subject to subsectlon 32(2) and to
section 34,

(2) Subject to this section, where, by virtue of this Part, copyright
subsists in a literary, dramatic or musical work, or in an artistic
work other than a photograph, that copyright continues to subsist
until the expiration of 50 years after the expiration of the calendar
year in which the author of the work died.

(3) If, before the death of the author of a literary work (other than a

computer program) or a dramatic or musical work:

(a) the work had not been published;

(b) the work had not been performed in public;

{¢) the work had not been broadcast; and

{d) records of the work had not been offered or exposed for sale

to the public;

the copyright in the work continues to subsist until the expiration
of 50 years after the expiration of the calendar year in which the
work is first published, performed in public, or broadcast, or
records of the work are first offered or exposed for sale to the
public, whichever is the earliest of those events to happen.

4) A féference in th'e' last precéding subéection-to the doing of an act
_ in relation to a work shall be read as including a reference to the
doing of that act in relation to an adaptation of the work.

(5) If, before the death of the author of an engraving, the engraving
had not been pubhshed the copynght in the engraving continues to
subsist until the expiration of 50 years after the expiration of the
calendar year in which the engraving is first published.

(6) Copyright subsisting in a photograph by virtue of this Part
continues to subsist until the expiration of 50 years after the
expiration of the calendar year in which the photograph is first
publ:shed '
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34 Duration of copyright in anonymous and pseudonymous works

(1) Subject to the next succeeding subsection, where the first
publication of a literary, dramatic or musical work, or of an artistic
work other than a photograph, is anonymous or pseudonymous, the
last preceding section does not apply in relation to the work but

. any copyright subsisting in the work by virtue of this Part
* continues to subsist until the expiration of the period of 50 years
after the expiration of the calendar year in which the work was first
published. - ' :

(2) The last preceding subsection does not apply in relation to a work
if, at any time before the expiration of the period referred to in that
subsection, the identity of the author of the work is generally
known or can be ascertained by reasonable inquiry.

35 Ownership of copyright in origihal works

(1) This section has effect subject to Parts VII and X.

(2) Subiject to this section, the author of a literary, dramatic, musical or
artistic work is the owner of any copyright subsisting in the work
by virtue of this Part.

(3) The dperation of any of the next three succeeding subsections in
relation to copyright in a particular work may be excluded or
modified by agreement.

(4) If a literary, dramatic or artistic work:

(a) is made by the author under the terms of his or her
employment by the proprietor of a newspaper, magazine or
similar periodical under a contract of service or

-apprenticeship; and

(b) is so made for the purpose of inclusion in a newspaper,
magazine or similar periodical;

the following paragraphs apply:

42 Copyright Act 1968



Copyright in original literary, dramatic, musical and artistic works Part I’
Nature, duration and ownership of copyright'in works Division 1

Section 35

(3)

6)

(c) the author is the owner of the copyright only in so far as the
copyright relates to:
(i} reproduction of the work for the purpose of inclusion in
a book; or
(if) reproduction of the work in the form of a hard copy
facsimile (other than a hard copy facsimile made as part
of a process of transmission) made from a paper edition
of, or from another hard copy facsimile made from a
paper edition of, an issue of the newspaper, magazine or
similar periodical, but not including reproduction by the
proprietor for a purpose connected with the publication
of the newspaper, magazine or similar periodical;
- (d) except as provided by paragraph (¢}, the proprietor is the
owner of the copyright.

Subject to the last preceding subsection, where:

(2) a person makes, for valuable consideration, an agreerhent
with another person for the taking of a photograph for a
private or domestic purpose, the painting or drawing of a
portrait or the making of an engraving by the other person;
and

(b) the work is made in pursuance of the agreement;

the first-mentioned person is the owner of any copyright subsisting
in the work by virtue of this Part, but, if at the time the agreement
was made that person made known, expressly or by implication, to
the author of the work the purpose for which the work was -
required, the author is entitled to restrain the doing, otherwise than
for that purpose, of any act comprised in the copyright in the work.

Where a literary, dramatic or artistic work to which neither of the
last two preceding subsections applies, or a musical work, is made
by the author in pursuance of the terms of his or her employment
by another person under a contract of service or apprenticeship,
that other person is the owner of any copyright subsisting in the
work by virtue of this Part.
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(7} In this section:

hard copy facsimile, in relation to a literary, dramatic or artistic
work, means a facsimile which is in a material form and from
which the work is visible to a human being without the use of any :
device.

. pﬁv;ire or domestic purpose includes a portrait of family members,
a wedding party or children.
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Division 2—Infringement of copyright in works

36 Infringement by doing acts comprised in the copyright

(1) Subject to this Act, the copyright in a literary, dramatic, musical or
artistic work is infringed by a person who, not being the owner of
the copyright, and without the licence of the owner of the
copyright, does in Australia, or authorizes the doing in Australia
of, any act comprised in the copyright.

(1A) In determining, for the purposes of subsection (1), whether or not a
person has authorised the doing in Australia of any act comprised
in the copyright in a work, without the licence of the owner of the
copyright, the matters that must be taken into account include the
following:

(a) the extent (if any) of the person’s power to prevent the doing
of the act concerned;

(b) the nature of any relationship existing between the person
and the person who did the act concerned;

(c) whether the person took any reasonable steps to prevent or
avoid the doing of the act, including whether the person
complied with any relevant industry codes of practice.

(2) The next three succeeding sections do not affect the generality of
this section, '

37 Infringement by importation for sale or hire

(1) Subject to Division 3, the copyright in a literary, dramatic, musical
or artistic work is infringed by a person whoe, without the licence of
the owner of the copyright, imports an article into Australia for the
purpose of:

(a) selling, letting for hire, or by way of trade offering or
exposing for sale or hire, the article;
(b) distributing the article:
(i) for the purpose of trade; or
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2)

(i1) for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or
{c) by way of trade exhibiting the article in public;
if the importer knew, or ought reasonably to have known, that the
making of the article would, if the article had been made in
Australia by the importer, have constituted an infringement of the

copyright.

In relation to an accessory to an article that is or includes a copy of
a work, being a copy that was made without the licence of the
owner of the copyright in the work in the country in which the
copy was made, subsection (1) has effect as if the words “the
importer knew, or ought reasonably to have known, that” were
omitted.

38 Infringement by sale and other dealings

(1)

(2)

Subject to Division 3, the copyright in a literary, dramatic, musical
or artistic work is infringed by a person who, in Australia, and
without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for

sale or hire, an article; or

(b) by way of trade exhibits an article in public;
if the person knew, or ought reasonably to have known, that.the
making of the article constituted an infringement of the copyright
or, in the case of an imported article, would, if the article had been
made in Australia by the importer, have constituted such an
infringement.

For the purposes of the last precedmg subsection, the distribution
of any articles: -

(a) for the purpose of trade; or

'(b) for any other purpose to an extent that affects prejudicially
the owner of the copyright concerned;

shall be taken to be the sale of those articles.

46

Copyright Act 1968



Copyright in original literary, dramatic, musical and artistic works Part 111
Infringement of copyright in works Division 2

Section 39

39 Infringement by permitting place of public entertamment to be
used for performance of work

(1) The copyrlght ina llterary, dramatic or musical work is infringed
by a person who permits a place of public entertainment to be used
for the performance in public of the work, where the performance
constitutes an infringement of the copyright in the work.

(2) This section does not apply where the person permitting the place
. to be so vused establishes:

(a) that he or she was not aware, and had no reasonable grounds
for suspecting, that the performance would be an
infringement of the copyright; or

(b) that he or she gave the permission gratuitously, or for a
consideration that was only nominal or, if more than
nominal, did not exceed a reasonable estimate of the:
expenses to be incurred by him or her by reason of the use of
- the place for the performance. -

(3) In this section, p!ace of public entertainment includes any
premises that are occupied principally for purposes other than
public entertainment but are from time to time made available for
hire for purposes of public entertainment.

39A Infringing copies made on machines installed in libraries and
~ archives '

Where:

(a) a person makes an infringing copy of, or of part of, a work on
a machine (including a computer), being a machine installed
by or with the approval of the body administering a library or
archives on the premises of the library or archives, or outside
those premises for the convenience of persons using the
library or archives; and '
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(b) there is affixed to, or in close proximity to, the machine, in a
place readily visible to persons using the machine, a notice of
the prescribed dimensions and in accordance with the
prescribed form;

neither the body administering the library or archives nor the
officer in charge of the library or archives shall be taken to have
authorized the making of the infringing copy by reason only that
the copy was made on that machine.

39B Communication by use of certain facilities

A person (including a carder or carriage service provider) who
provides facilities for making, or facilitating the making of, a
communication is not taken to have authorised any infringement of
copyright in a work merely because another person vses the
facilities so provided to do something the right to do which is
included in the copyright.
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Diwsmn 3—Acts not constltutmg mfnngements of
copyright in works

40 Fair dea_lmg for purpose of research or study

(1) A fair dealing with a literary, dramatic, musical or artistic work, or
with an adaptation of a literary, dramatic or musical work, for the
purpose of research or study does not constltute an mfnngement of
the copyright in the work.

"~ {IA) A fair dealing w1th a literary work (other than lecture notes) does
" not constitute an infringement of the copyright in the work if 1t is
for the purpose of, or associated with, an approved course-of study
or research by an enrolled extemal stident of an educational
institution. -

(1B} In subsection {1A) the expression lecture notes means any literary
work produced for the purpose of the course of study or research
by a person lecturing or teaching in or in connection with the
course of study or research.

(2) For the purposes of this Act, the matters to which regard shall be
had, in determining whether a dealing with a literary, dramatic,
musical or artistic work or with an adaptation of a literary,
dramatic or musical work, being a dealing by way of reproducing
the whole or a part of the work or adaptation, constitutes a fair
dealing with the work or adaptation for the purpose of research or
study include:

(a) the purpose and character of the dealing;

(b) the nature of the work or adaptatton;

(¢) the possibility of obtaining the work or adaptation within a
reasonable time at an ordinary commercial price;

(d) the effect of the dealing upon the potential market for, or
vaiue of, the work or adaptation; and

(e) in a case where part only of the work or adaptation is
reproduced—the amount and substantiality of the part copied
taken in relation to the whole work or adaptation.
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(3) Notwithstanding subsection (2), a dealing with a literary, dramatic
or musical work, or with an adaptation of such a work, being a
- dealing by way of the reproducing, for the purposes of research or
study:
(a) if the work or adaptation comprises an a:tlcle in a periodical
. publicaticn—of the whole or a part of that. work or
adaptation; or e
{b) in any other case—of not more than a reasonable portion of
the work or adaptation;
shall be taken to be a fair dealing with that work or adaptanon for
the purpose of research or study.

(4) Subsection (3) does not apply to a dealing by way of reproducing
the whole or a part of an article in a periodical publication if
* another article in that publication, being an article dealing with a
different subject matter, is also reproduced.

41 Falr dealmg for purpose of crmclsm Or review:

A falr deahng with a literary, dramatlc muswal or artistic work, or
with an adaptation of a literary, dramatic or musical work, does not
constitute an infringement of the copyright in the work if it is for.
the purpose of criticism or review, whether of that work or of
another work, and a sufficient acknowledgement of the work is
made.

42 Fair dealing_foi' pﬁrpoée of reporﬁng TIEWS

(1) A fair dealing with a literary, dramatic, musical or artistic work, or
with an adaptation of a literary, dramatic or musical work, does not
constitute an infringement of the copyright in the work if:

(a) it is for the purpose of, or is associated with, the reporting of
news in a newspaper, magazine or similar periodical and a
sufficient acknowledgement of the work is made; or

- (b) it is for the purpose of, or is associated with, the reporting of
news by means of a communication or in a cmematograph
- film.
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(2) The playing of a musical work in the course of reporting news by
“means of a communication or in a cinematograph film is not a fair
dealing with the work for the purposes of this section if the playing
of the work does not form part of the news bemg reported

43 Repmductxon for purpose of judicial pmceedmgs or professional
advrce _

(1) 'I‘he copyright in a literary, dramatic, musical or artistic work is not
infringed by anything done for the purposes of a judicial
proceeding or of a report of a judicial proceeding.

(2) A fair dealing with a literary, dramatic, musical or astistic work
does not constitute an infringement of the copyright in the work if
it is for the’ purpose of the giving of professional advice by:

{a) alegal practitioner; or -

{b} a person reglstered as a patent attorney under the Parems Act
1990; or L

(c) aperson registered as a tradc marks attomey undcr the Trade
Marks Act 1995, :

43A Temporary reproductions made in the course of
' commumcatmn

(1) The copyright in a work, or an adaptation of a wotk, is not
infringed by making a temporary reproduction of the work or
adaptation as part of the technical process of making or receiving a
communication.

(2) Subscctlon (I) does not apply in relation to the makmg of a
- temporary reproduction of a work, or an adaptation of a work, as
.. part of the technical process of making a communication if the
making of the communication is an infringement of copyright.

44 Inclusion of works in collections for use by places of education
{1) The copyﬁght ina publishéd iite'rary, dramatic, musical or artistic

work is not infringed by the inclusion of a short extract from the
work, or, in the case of a published literary, dramatic or musical
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work, from an adaptation of the work, in a collection of literary,
dramatic, musical or artistic works contained in a book, sound
recording or cinematograph film and intended for use by places of
education if; : :

(a) the collection is described in an appropriate place in the
book, on the label of each record embodying the recording or
of its container, or in the film, as bemg intended for use by
places of education; :

(b) the work or adaptation was not published for the purpose of
being used by places of education;

(c) the collection consists ptincipally of matter in which
copyright does not subsist; and

{d) a sufficient acknowledgement of the work or adaptation is
made.

(2). The last preceding : subsectxon does not apply in relatxon to the

- copyright in a work if, in addition to the extract concerned, 2 or

. more other extracts from, or from adaptations of, works (being
-works in which copyright subsists at the time when the collection
is published) by the author of the first-mentioned work are
contained in that collection, or are contained in that collection
taken together with every similar collection, if any, of works
intended for use by places of education and published by the same
publisher within the period of 5 years immediately preceding the

o publlcatlon of the ﬁrst-mentloned collection.

44A Importatmn etc of books

1) The copyright in an overseas work first pubilshed on or after the
commencing day is not infringed by a person who, without the
licence of the owner of the copyright, imports a non-infringing
book into Australia for a purpose mentioned in paragraph 37(1)a),
(b) or {c). .

{2) Subject to this section, the copyright in:’
(a) an overseas work first published before the commencing day;
or . T i
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(b} a work first published in Australia, whether before, on or
after the commencing day;

is not infringed by a person who, without the licence of the owner
of the copyright, imports a copy (in this subsection called the
. imported copy) of a hardback or paperback version of a
_non-infringing book into Australia for a purpose mentioned in
- paragraph 37(1)(a), (b} or (¢} if:
(c) the person had ordered in writing from the copyright owner,
. -or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to satisfy the person’s reasonable
requirements); and
(d) when the person ordered the 1mported copy, the original
' order mentioned in paragraph (c) had not been withdrawn or
cancelled by, or with the consent of, the person and:

(i) at least 7 days had elapsed since the person placed the
original order and the copyright owner, licensee or
agent had not notified the person in writing that the
original order would be ﬁlled within 90 days after it was
placed; or

(it} ‘at least 90 days had elapsed since the person placed the
' original order and the copyright owner, Ilcensee or
agent had not ﬁlled the order

3) The c0pynght in.a pubhshed work (whether first published before,
on or after the commencing day) is not infringed by a person who,
without the licence of the owner of the copyright, imports a single .
copy of a non-infringing book into Australia if the importation is
for the purpose of filling a written order, or a verifiable telephone

- order, by a-customer of the person and:
" {a) in the case of a written order, the order contams a statement,
- signed by the customer; or -
(b) in the case of a telephone order, the customer makes a
verifiable statement;
. to the effect that the customer does not intend to use the book for a
‘purpose mentioned in paragraph 37(1)(a), (b} or (c).
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{4) The copyright in a published work (whether first published before,
on or after the commencing day) is not infringed by a person who,
without the licence of the owner of the copyright, imports 2 or
more copies of a non-infringing book into Australia if:

(2) the importation is for the purpose of filling a written order, or
a verifiable telephone order, placed with the person by or on
behalf of a library, other than a library conducted for the
profit (direct or indirect) of a person or organisation; and

(b} in the case of a written order—the order contains a statement,
signed by the person placing the order, to the effect that the
library does not intend to use any of the books for a purpose
mentioned in paragraph 37(1)(a), (b} or (¢); and

{c) in the case of a telephone order—the person placing the order
makes a verifiable statement 1o the effect referred te in
paragraph (b}); and - . .

(d} the number of copies so imported is not more than the
number of copies so ordered. :

(5) Without limiting the ways in which a telephone order under
subsection (3} or {4), or a statement under paragraph {3)}(b) or
{4)(c) relating to such an order, may be verified, such an order or
statement is, for the purposes of this section, taken to be verifiable
if the person who takes the order, or to whom the statement is
made, makes a written note of the details.of the order or statement
when, or immediately after, the order is placed; or the statement is
made, as the case may be. -

(6) Where:
{a) a book is imported into Austraha for a purpose mentioned in
paragraph 37(1)a), (byor (c);and
) the importation does not, under this section, const:tute an
infringement of copyright in a published work;
the use of the book for any such purpose does not constitute an
infringement of the copyright in the work and subsection 38(1)
does not apply to the book. '

(7) Subsection (2) does not apply to the importation of a copy of a
hardback version of a non-infringing book into Australia if the
copyright owner, or his or her licensee or agent, is able to supply in
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Ausiralia enough copies of a paperback version of the book to fill
any reasonable order.

(8) For the purposes of paragraph (2)(d), a copyright owner, licensee
or agent is not taken to have filled an order by a person for one or
_ more copies of a version of a book unless and until the copyright
owner, licensee or agent sends the copy, or all of the copies, as the
case requires, to the person.

(9) In this section:

book does not include:

(a) a book whose main content is one or more musical works,
with or without any related literary, dramatic or artistic work;
or _

(b) a manual sold with computer software for use in connection
with that software; or :

(c) a periddical publication.

commencing day means the day on which the Copynght
Amendment Act 1991 commences.

overseas work means a work: _
(a) that was first published in a country other than Australia; and

(b) that was not published in Australia within 30 days after its
- first publication in that other country.
Note: A work may, for the purposes of this Act, be first published in
Australia if it is published in Australia within 30 days of an earlier

publication elsewhere. For the meaning of first publication, see
~ section 29 and, in particular, subsection 29(5).

44B Reproduction of writing on approved label for containers for
chemical product

The reproduction on a label on a container for a chemical product
of any writing appearing on an approved label is not an
infringement of any copyright subsisting under this Part in relation
to that writing.
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44C Copyright subsisting in accessories etc. to imported articles

(1) The copyright in a work a copy of which is, or is on, or embodied
in, a non-infringing accessory to an article is not infringed by
importing the accessory with the article.

Note: See the definition of accessory in subsection 10(1) and see also

section 10AD for an expanded meaning of accessory in relation to
certain imported articles,

(2) Section 38 does not apply to a copy of a work, being a copy that is,
or is on, or embodied in, a non-infringing accessory to an article, if
the importation of the accessory 1s not an infringement of copyright
in the work.

44D Import of non-infringing copy of sound recording does not
infringe copyright in works recorded

(1) The copyright in a literary, dramatic or musical work is not
infringed by a person who:
{(a) imports into Australia a non- _infrin gmg copy of a sound
recording of the work; or _
(b) does an act described in section 38 involving an article that is
a non-infringing copy of a sound recording of the work and
has been imported into-Australia by anyone.
Note: In a civil action for infringement of copynght_, a copy of a sound

recording is presumed not to be a non-infringing copy of the sound
recording unless the defendant proves it is. See section 1304,

(2) This section applies to a copy of a sound recording only if, when
the copy is imported into Australia, the sound recording has been
published:

(a) in Australia; or :
(b) in another country (the pubhcatwn cauntry) by or with the
consent of:
(i) the owner of the copyright or related right in the sound
recording in the publication country; or
(ii) the owner of the copyright or related right in the sound
recording in the country (the original recording
country) in which the sound recording was made, if the
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law of the publication country did not provide for
copyright or a related right in sound recordmgs when
publication occurred; or

(iii) the maker of the sound recording, ].f neither the law of
the publication country nor the law of the original
recording country (whether those countries are different
or not) provided for copyright or a related right in sound
recordings when publication occurred.

Note: = Subsection 29(6) deals with unauthorised publication.
(3) In subse_cﬁon (2):'

owner of the copyright or related right in the sound recording
means the owner at the time pubhcatlon of the sound recordlng _
‘occurred. '

44E Importation and sale etc. of copies of computer programs

The copyright in a literary work:

(a) that is a computer program; and

(b) that has been published in Australia ora qualifying country;
is not mfnnged by a person who:

c) imports into Australia an article that has emboched inita
non«mfrmgmg copy of the program; or

(d) does an act me_nuoned in section 38 involving an article that
has embodied in it a non-infringing copy of the program and
that has been imported into Australia by anyone.

Note: . Section 130B deals with the burden of proof & defendant bears in a
civil action for infringement of copyright.

44F Importatlon and sale etc. of copies of electronic hterary or
music items

The copyright in a work:- :
(a) that is, or is part of, an electronic literary or music item; and
(b) that has been published in Australia or a qualifying country;
~ is not infringed by a person who:
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{c) imports into Australia an article that has embodied in it a
non-infringing copy of the electronic literary or music item;
or

(d) does an act mentioned in section 38 involving an article that
has embodied in it a non-infringing copy of the electronic
literary or music item and that has been imported into
Australia by anyone.

Note: Section 130C deals with the burden of proof a defendant bears in a
' civil action for infringement of copyright.
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Division 4—Acts not constituting infringements of
copyright in literary, dramatic and musical works

45 Reading or recitation in public or for a broadcast

~ The reading or recitation in public, or the.inclusion in a sound
broadcast or television broadcast of a reading or recitation, of an
extract of reasonable length from a published literary or dramatic
work, or from an adaptation of such a work, does not constitute an
infringement of the copyright in the work if a sufficient
acknowledgement of the work is made.

46 Performance at premises where persons reside or sleep

Where a literary, dramatic or musical work, or an adaptation of
such a work, is performed in public, by the operation of reception
equipment or by the use of a record, at premises where persons
reside or sleep, as part of the amenities provided exclusively for
residents or inmates of the premises or for those residents or
inmates and their guests, the performance does not constitute an
infringement of the copyright in the work.

47 Reproduction for purpose of broadcasting

(1) Where the broadcasting by a person of a literary, dramatic or
musical work, or of an adaptation of such a work, would not
{whether by reason of an assignment or licence or of the operation
of a provision of this Act) constitute an infringement of the
copyright in the work, but the making by the person of a sound
recording or a cinematograph film of the work or adaptation
would, apart from this subsection, constitute such an infringement,
the copyright in the work is not infringed by the making by the
person of such a recording or film solely for the purpose of the
broadcasting of the work or adaptation.
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(2) The last preceding subsection does not apply in relation to a
recording or film if a record embodying the recording or a copy of
the film is used for a purpose other than: _

(a) the broadcasting of the work or adaptation in circumstances

- that do not (whether by reason of an assignment or licence or
of the operation of a provision of this Act) constitute an
infringement of the copyright in the work; or

(b) the making of further records embodying the recording or
further copies of the film for the purpose of the broadcasting
of the work or adaptation in such circumstances.

(3) Subsection (1) does not apply in relation to a recording or film
where a record embodying the recording or a copy-of the filmis
used for the purpose of the broadcasting of the work or adaptation
by a person who is not the maker of the recording or film unless
the maker has paid to the owner of the copyright in the work such
amount as they agree or, in default of agreement, has given an
undertaking in writing to the owner to pay to the owner such
amount as is determined by the Copyright Tribunal, on the
application of either of themn, to be equitable remuneration to the
owner for the making of the recording or film,

(4) A person who has given an undertaking referred to in the last
preceding subsection is lable, when the Copyright Tribunal has
determined the amount to.which the undertaking relates, to pay that
amount to the owner of the copyright in the work and the owner
may recover that amount in a court of competent jurisdiction from
the person as a debt due to the owner.

(5) Subsection (1) of this section does not apply in relation to a
recording or film unless, before the expiration of the period of 12
- months commencing on the day on which any of the records

embodying the recording or any of the copies of the film is first
used for broadcasting the work or adaptation in accordance with
that subsection, or before the expiration of such further period, if
any, as is agreed between the maker of the recording or film and
the owner of the copyright in the work, all the records embodying
the recording or all the copies of the film are destroyed or are
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delivered, with the consent of the Director-General of the
Australian Archives, to the Australian Archives.

{6) The Director-General of the Australian Archives shall not consent
to the delivery to the Australian Archives in accordance with
subsection (5) of a record embodying a recording or of a copy of a
film unless he or she has certified that the recording or film is of an
exceptional documentary character.

_{7) In this section:

broadcasting does not include simulcasting.

47AA Reproduction for the purpose of simulcasting

(1) If the broadcasting of a literary, dramatic or musical work; or of an
adaptation of such a work, would not for any reason constitute an
infringement of the copyright in the work, but the making of a
sound recording or a cinematograph film of the work or adaptation
would, apart from this subsection, constitute such an infringement,
the copyright in the work is not infringed by the making of such a
recording or film solely for the purpose of simulcasting the work or
adaptation in digital form.

{2) Subsection (1) does not apply in relation to a recording or film if a
record embodying the recording or a copy of the film is used for a
purpose other than: : '

(a) the simulcasting of the work or adaptation in circumstances
that do not for any reason constitite an infringement of the
copyright in the work; or

(b) the making of further records embodying the recording or

~ further copies of the film for the purpose of simulcasting the
work or adaptation in such circumstances.

(3) Subsection (1) does not apply in relation to a recording or film

' unless all records embodying the recording; or all copies of the

film, made under that subsection are destroyed on or before the
relevant date specified in the regulations.
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(4) For the purposes of subsection (3}, the regulations may specify
different dates in relation to different classes of sound recordings
or cinematograph films.

47A Sound broadcasts by holders of print disability radio licences

(1) The making of a sound broadcast of, or of an adaptation of, a
published literary or dramatic work does not constitute an
infringement of copyright in the work if:

(a} the broadcast is made by a person being the holder of a print
disability radio licence and is made under the licence; and
(b) there is made by or on behalf of the person, as soon as
practicable after the making of the broadcast, a record of the
making of the broadcast that:
(1) sets out the time and date of the making of the
broadcast;
(11) identifies the work; and
(iti) contains particulars of such other matters in relation to
the work or in relation to the broadcast as are
prescribed.

(2) For the purposes of paragraph (1)(b), a record of the making of a
broadcast:
(a) may be made in writing or in any other manner prescribed by
the regulations; and _
(b) if it is made in writing, shall be in accordance with the form
prescribed by the regulations.

(3) Where, at any time before the expiration of the prescribed retention
period after the making by a person of a sound broadcast of a
literary or dramatic work in reliance on subsection (1), a record
made for the purposes of paragraph (1)(b) in relation to the making
of the sound broadcast is not retained by the person, the person is
guilty of an offence punishable, upon conviction, by a fine not
exceeding $500.

(3A) Subsection {3} is an offence of strict liability.
Note: For strict Hability, see section 6.1 of the Criminal Code.
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C)

5

(6)

)

(TA)

(7B)

(8)

1t is a defence to a prosecution of a person under subsection (3) in
relation to the retention of a record if the person satisfies the court
that he or she took all reasonable precautions, and exercised due
diligence, to ensure the retention of the record.

A person is not liable to be convicted twice of an offence against
subsection {3) in relation to the retention of the same record.

The owner of the copyright in a literary or dramatic work, or the
agent of such an owner, may notify in writing a person who holds
or held a print disability radio licence that the owner or agent
wishes to inspect:
* {a) all the records of the person made by or on behalf of the
. person for the purposes of paragraph (1)(b); or
{b) such of those records as relate 1o the works of 2 spemﬁed
author; :
on a day specified in the notice, being a day (other than a Saturday,
Sunday or public holiday) not less than 7 days after the day on
which the notice is given.

Where a person who receives a notice under subsection (6) does
not allow the owner or agent to inspect the records to which the
notice relates during business hours on the day specified in the
notice, the person is guilty of an offence punishable, upon
conviction, by a fine not exceeding $500.

Subsection (7} 1s an offence of strict hability.
Note: For strict liability, see section 6.1 of the Criminal Code.
Subsection (7) does not apply if the person has a reasonable

CXCUSE,

Note: A defendant bears an evidential burden in relation 1o the matter i
subsection (7B} (see subsection 13.3(3) of the Criminal Code).

Where:

(a) a sound broadcast of, or of an adaptation of, a literary or
dramatic work is made by a person (in this subsection
referred to as the licence holder) being the holder of a print
disability radio licence;
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(b) by virtue of subsection (1), the making of the sound
broadcast does not infringe copyright in the work; and

(c) the owner of the copyright in the work makes a request in
writing at any time during the prescribed retention period
after the making of the sound broadcast for payment for the
making of the sound broadcast; '

the licence holder shall pay to the owner of the copyright such an
amount by way of equitable remuneration for the making of the
sound broadcast as is agreed upon between the owner of the

- copyright and the licence holder or, in default of agreement, as is

(9

determined by the Copyright Tribunal on the application of either
the owner of the copyright or the licence holder.

Where the Copyright Tribunal has under subsection (8) determined
the amount of equitable remuneration payable by a pérson to the
owner of the copyright in a work, the owner of the copyright may

" recover that amount from the person in a court of competent

(10)

(11)

jurisdiction as a debt due to the owner of the copyright.

Nothing in this section affects the right of the owner of the
copyright in a literary or dramatic work to grant a licence
authorising a person being the holder of a print disability radio
licence to make sound broadcasts of, or of adaptations of, the work
without infringement of that copyright.

In this section:

(a) prescribed retention period means the period prescribed by
the regulations for the purposes of this paragraph; and

(b) print disability radio licence means. a licence in force under
the Broadcasting Services Act 1992 or the
Radiocommunications Act 1992, being a licence that was
granted for the purpose of authorising the making of sound
broadcasts to persons who by reason of old age, disability or
literacy problems are unable to handie books or newspapers
or to read or comprehend written material.
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Division 4A—Acts not constituting infringements of
 copyright in computer programs

47AB Meaning of computer program
In this Division:
computer program includes any literary' work that is:

(a) incorporated in, or associated with, a computer program; and

(b) essential to the effective operation of a function of that
computer program. '

47B Reprdduction for normal use or study of computer progrsims

(1) Subjeci to subsection (2), the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
of the work if;

(a) the reproduction is incidentally and automatically made as
part of the technical process of running a copy of the
program for the purposes for whlch the program was
designed; and

(b) the running of the copy is done by, or on behalf of, the owner
or licensee of the copy.

(2) Subsection (1) does not apply to the makmg of a reproduction of a
computer program;

(a) from an infringing copy of the computer program; or

(b) contrary to an express direction or licence given by, or on
behalf of, the owner of the copyright in the computer
program to the owner or licensee of the copy from which the
reproduction is made when the owner or licensee of that copy
acquired it.

(3) Subject to subsection (4), the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
of the work if"
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(a) the reproduction is incidentally and automatically made as
part of the technical process of running a copy of the
_program for the purpose of studying the ideas behind the
program and the way in which it functions; and

(b) the running of the copy is done by, or on b_chalf of, the owner
or licensee of the copy.

(4) Subsection (3) does not apply to the making of a reproduction of a
computer program from an infringing copy of the computer
program.

(5) In this section:

reproduction, in relation to a computer program, does not include a
version of the program of the kind referred to in paragraph |,
21(5)(b).

47C Back-up copy of computer brograms

(1) Subject to subsection (4), the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
of the work if:

(a) the reproduction is made by, or on behalf of, the owner or
licensee of the copy (the original copy) from which the
reproduction is made; and

~ {b) the reproduction is made for use only by, or on behalf of, the
_owner or licensee of the original copy; and
(c) the repreduction is made for any of the following purposes:
(i) to enable the owner or licensee of the original copy to
use the reproduction in lieu of thc ongmal copy and to
store the original copy; _

(i1} to enable the owner or licensee of the original copy to
store the reproduction for use in lieu of the original copy
if the original copy is lost, destroyed or rendered
unusable;

(ii) to enable the owner or licensee of the original copy to
use the reproduction in lieu of the original copy, or of
another reproduction made under this subsection, if the
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original copy, or the other reproduction, is lost,
destroyed or rendered unusable.

(2) Subject to subsection (4), the copyright in a literary work that is a
computer program, and in any work or other subject-matter held
together with the program on the same computer system, is not
infringed by the making of a reproduction of the program, or of
such a work or other subject-matter if:

{a) the reproduction is made by, or on behalf of, the owner or
licensee of the copy (the original copy) from which the
reproduction is made; and

(b) the making of the reproduction is part of the normal back-up
copying of data for security purposes.

(3) Subsection (1) applies in relation to a reproduction of a work made
for a purpose referred to in subparagraph (1)(c)(iii) whether or not
other reproductions of the work have previously been made for the
same purpose from the same copy.

(4)- Subsections {1) and {2) do not apply to the making of a
-reproduction of a computer program:
{a) from an infringing copy of the computer program; or
{b) if the owner of the copyright in the computer program has so
~ designed the program that copies of it cannot be made
without modifying the program; or
(c) if a licence to use the original copy, given by, or on behalf of,
the owner of the copyright in the computer program to the
. owner of the original copy when the owner of that copy
acquired it, has expired or been terminated.

(5) For the purposes of this section, a reference to acopy of &
. computer program is a reference to any article in which the
computer program is reproduced in a material form.

{6) In this section:

repmductmn 1n relation to a computer program does not include a
version of the program of the kind referred to in paragraph
21(5)(b). .
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47D Reproducing computer programs to make interoperable
products

{1} Subject to this Division, the copyright in a literary work thatis a
computer program is not infringed by the making of a reproduction
or adaptation of the work if:

(a) the reproduction or adaptation is made by, or on behalf of,
the owner or licensee of the copy of the program (the
original program) used for making the reproduction ot
adaptation; and

(b} the reproduction or adaptation is made for the purpose of
obtaining information necessary to enable the owner or
Hcensee, or a person acting on behalf of the owner or
licensee, to make independently another program (the new
program), or an article, to connect to and be used together
with, or otherwise to interoperate with, the original program
or any other program; and

(c) the reproduction or adaptation is made only to the extent
reasonably necessary to obtain the information referred to in
paragraph (b); and

(d) to the extent that the new program reproduces or adapts the
original program, it does so only 10 the extent necessary to
enable the new program to connect to and be used together
with, or otherwise to interoperate with, the original program
or the other program; and

(e} the information referred to in paragraph (b} is not readily
available 10 the owner or licensee from another source when
the reproduction or adaptation is made.

(2) Subsection (1) does not apply to the making of a re.production or
adaptation of 2 computer program from an infringing copy of the
computer program.

47E Rep'rod_ut;ing computer programs to correct €rrors

(1) Subject to this Division, the copyright in a literary work that is a
computer program is not infringed by the making, on or after
23 February 1999, of a reproduction or adaptation of the work if:
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(a) the reproduction or adaptation is made by, or on behalf of,
the owner or licensee of the copy of the program (the
ariginal copy) used for making the reproduction or
adaptation; and

(b) the reproduction or adaptation is made for the purpose of
correcting an error in the original copy that prevents it from
operating (including in conjunction with other programs or
with hardware}:

{i) as intended by its author; or
(ii) in accordance with any specifications or other
documentation supplied with the original copy; and
(c) the reproduction or adaptation is made only to the extent
‘reasonably necessary to correct the error referred to in
paragraph (b), and
(d) when the reproduction or adaptation is made, another eopy of
the program that does operate as mentioned in paragraph (b)
is not available to the owner or licensee within a reasonable
time at an ordmary commercml price.

(2) Subsectlon (1) does not apply to the making of a reproduction or
adaptation of a computer program from an infringing copy of the
computer program.

47F Reproducing computer programs for security testing

(1) -Subject to this Division, the copyright in a literary work that is a
computer program is not infringed by the making of a reproduction
or adaptation of the work if:

(a) the reproduction or adaptation is made by, or on behalf of,
the owner or licensee of the copy of the program (the
original copy) used for making the reproduction or
adaptation; and

(b) the reproduction or adaptation is made for the purpose of:

(i) testing in good faith the security of the original copy, or
of a computer system or network of which the original
copy is a part; or

(ii) investigating, or correcting, in goad faith a security flaw
in, or the vulnerability to unauthorised access of, the
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original copy, or of a computer system or network of
which the original copy is a part; and
(¢) the reproduction or adaptation is made only to the extent
reasonably necessary to achieve a purpose referred to in
paragraph (b}; and
(d) the information resulting from the making of the
reproduction or adaptation is not readily available to the
owner or licensee from another source when the reproduction
or adaptation is made.

(2) Subsection (1) does not apply to the making of a reproduction or
adaptation of a computer program from an infringing copy of the
computer program. '

47G Unauthorised use of copies or information -

) If:
(a) areproduction or adaptation of a literary work that is a
computer program is made under a prescribed provision; and
(b} the reproduction or adaptation, or any information derived
from it, is, without the consent of the owner of the copyright
in the computer program, used, or sold or otherwise supplied
to a person, for a purpose other than a purpose specified in
the prescribed provision;
the prescribed provision does not apply, and is taken never to have
applied, to the making of the reproduction or adaptation.

(2) For the purposes of this section, sections 47B, 47C, 47D, 47E and

47F are prescribed provisions.

47H Agreements excluding operation of certain provisions

An agreement, or a provision of an agreement, that excludes or
limits, or has the effect of excluding or limiting, the operation of
subsection 47B(3), or section 47C, 47D, 47E or 47F, has no effect.
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Division S—Copying of works in libraries or archives

48 Interpretation

In this Division, a reference to an article contained in a periodical
publication shall be read as a reference to anything (other than an
artistic work) appearing in such a publication.

48A Copying by Parliamentary libraries for members of Parliament

The copyright in a work is not infringed by anything done, for the
sole purpose of assisting a person who is a member of a Parliament
in the performance of the person’s duties as such a member, by an
authorized officer of a library, being a library the principal purpose
of which is to provide library services for members of that -
Parliament.

49 Reproducing and communicating works by libraries and archives
' for users

) A pérson may furnish to the officer in charge of a library or
archives:

(a) arequest in writing to be supplied with a reproduction of an
article, or a part of an article, contained in a periodical
publication or of the whole or a part of a published work
other than an article contained in a periodical publication,
being a periodical publication or a published work held in the
collection of a library or archives; and

(b) a declaration signed by him or her stating:

(1) that he or she requires the reproduction for the purpose
of research or study and will not use it for any other
purpose; and . _ :

(ii) that he or she has not previously been supplied with a
reproduction of the same article or other work, or the
same part of the article or other work, as the case may
be, by an authorized officer of the library or archives.
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(2) Subject to this section, where a request and declaration referred to
in subsection (1) are furnished to the officer in charge of a library
or archives, an authorized officer of the library or archives may,
unless the declaration contains a statement that to his or her
knowledge is untrue in a material particular, make, or cause to be
made, the reproduction to which the request relates and supply the
reproduction to the person who made the request.

(2A) A person may make to an authorized officer of a library or
archives:

{a) a request to be supplied with a reproduction of an article, or
part of an article, contained in a periodical publication, or of
the whole or 2 part of a published work other than an article
contained in a periodical publication, being a periodical
publication or a published work held in the collecuon ofa
library or archives; and

(b) a declaration to the effect that:

(i) the person requires the reproduction for the purpose of
research or study and will not vse it for any other
purpose;

(ii) the person has not previously been supplied with a
reproduction of the same article or other work, or the
same part of the article or other work, as the case may
be, by an authorized officer of the library or archives;
and '

(iii) by reason of the remoteness of the person’s location, the
person cannot conveniently furnish to the officer in
charge of the library or archives a request and
declaration referred to in subsection (1) in relation to the
reproduction soon enough to enable the reproduction to
be supplied to the person before the time by which the
person requires it.

(28) A request or declaration referred to in subsection (2A) is not
requn‘ed to be made in writing.

(2C) Subject to this section, where:
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{a) arequest and declaration referred to in subsection (2ZA) are
made by a person to an authorized officer of a library or
archives; and

-(b) the authorized officer makes a declaration setting out
- particulars of the request and declaration made by the person
and stating that:

(i) the declaration made by the person, so far as it relates to
the matters specified in subparagraphs (2A)(b)(i) and
(ii), does not contain a statement that, to the knowledge
of the authorized officer, is untrue in a material
particular; and
(i) the authorized officer is satisfied that the declaration
* made by the person is true so far as it relates to the
“matter specified in subparagraph (2A)b)(iii);
an authorized officer of the library or archives may make, or cause
to be made, the reproduction to which the request relates and
supply the reproductlon to the' person.

(3) Where a charge is made for making and supplymg a reproductlon
to which a request under subsection (1} or (2A) relaies,
_ subsection (2) or (2C), as the case may be, does not apply in
-relation to the request if the amount of the charge exceeds the cost
of making and supplying the reproduction.

(4) Subsection (2) or (2C) does not apply in relation to a request for a
reproduction of, or parts of, 2 or more articles contained in the
same penodlcal publlcatlon unless the articles relate to the same
subject matter, '

(5) Subsection (2) or (2C) does not apply to a request for a
-reproduction of the whole of a work (other than an article
contained in a periodical publication), or to a reproduction of a part
of such a work that contains more than a reasonable portion of the
work unless:

(a) the work forms part of the library or archives collect:lon and

(b) before the reproduction is made, an authorized officer has,
after reasonable investigation, made a declaration stating that
he or she is satisfied that a reproduction (not being a
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(5A)

- second-hand reproduction) of the work cannot be obtained
- -within a reasonable time at an ordinary commercial price.

If an article contained in a periodical publication, or a published
work (other than an article contained in a periodical publication) is

" acquired, in electronic form, as part of a library or archives

(6)

(7

(74)

“collection, the officer in charge of the library or archives may make

it available online within the premises of the library or archives in
such a manner that users cannot, by using any equipment supplied
by the library or archives:

. " {a) make an electronic reproductioh of the article or work; or

~{b) communicate the article or work.

The copyright in an article contained in a periodical publication is
not infringed by the making, in relation to a request under
subsection (1) or (2A), of a reproduction of the article, or of a part
of the article, in accordance with subsection (2) or (2C), as the case
may be, unless the reproduction is supplied to a person other than
the person who made the request.

The copyright in a published work other than an article contained
in a periodical publication is not infringed by the making, in
relation to a request under subsection (1) or (2A), of a reproduction
of the work, or of a part of the work, in accordance with
subsection (2) or (2C), as the case may be, unless the reproduction
is supplied to a person other than the person who made the request.

Subsections (6) and (7) do not apply to the making under
subsection (2} or (2C) of an electronic reproduction of:
(a) an article, or a part of an article, contained in a periodical
_publication; or _
. (b) the whole or part of a published work, other than such an
- article; :
in relation to a request under this section for communication to the
person who made the request unless:
(¢} before or when the reproduction is communicated to the
person, the person is notified in accordance with the
regulations:
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(i) that the reproduction has been made under this section
and that the article or work might be subject to
copyright protection under this Act; and

(i1) about such other matters (if any) as are prescribed; and

(d) as soon as practicable after the reproduction is communicated
~ to the person, the reproduction made. under subsection (2) or
(2C) and held by the library or archives is destroyed.

(7B} Itis not an infringement of copyright in an article contained in a
periodical publication, or of copyright in a published work, to
comimunicate it in accordance with subsection (2), (2C) or (5A).

(8) The regulations may exclude the application of subsection (6) or
(7) in such cases as are specified in the regulatior_ls.

{9) In this section:

library does not include a library that is conducted for the profit
direct or indirect, of an individual or individuals.

supply includes supply by way of a communication.

50 Reproducing and communicating works by libraries or archives
~ for other libraries or archives

(1) The officer in charge of a library may request, or cause ancther
_person to request, the officer in charge of another library to supply
the officer in charge of the first-mentioned library with a
reproduction of an article, or a part of an article, contained in a
periodical publication, or of the whole or a part of a published
work other than an article contained in a periodical publication,
being a periodical publication or a published work held in the
collection of a library:
(a) for the purpose of including the reproduction in the collection
of the first-mentioned library;

(aa) in a case where the principal purpose of the first-mentioned
library is to provide library services for members of a
Parliament—for the purpose of assisting a person who is a
member of that Parliament in the performance of the person’s
duties as such a member; or
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{(b) for the purpose of supplying the reproduction te a person
who has made a request for the reproduction under
section 49

(2) Subject to this section, where a request is made by or on behalf of
. the officer in charge of a library to the officer in charge of another
Jibrary under subsection (1), an authorized officer of the
last-mentioned library may make, or cause to be made, the
reproduction to which the request relates and supply the
reproduction to the officer in charge of the’ first-mentioned library.

(3) Where, under subsection (2}, an authorized officer of a library
makes, or causes to be made, a reproduction of the whole or part of
a work {including an article contained in a periodical publication)
- and supplies it to the officer in charge of another library in
accordance with a request made under subsection (1):

(a) the reproduction shall, for all purposes of this Act, be deemed
to-have been made on behalf of an authorized officer of the
other library for the purpose for which the reproduction was
requested; and :

+ (b) an action shall not be brought agamst the body administering
that first-mentioned library, or against any officer or
employee of that library, for infringement of copyright by

" reason of the making or supplymg of that reproduction.

4) Sub_;ect to this secuon ifa reproduct:on of the whole or a part of
' an article contained in a periodical publication, or of any other
. published work, is, by virtue of subsection (3), taken to have been
made on behalf of an authorised officer of a library, the copyright
in the article or other work is not mfrmged
(a) by the makmg of the reproductlon or

(b) if the work is suppl;ed under *;ubsectlon (2) by way of a
commumcanon—by the rnakmg of the commumcatton

5 The regulations may exclude the application of subsection (4) in
© such cases as.are epe{nﬁed in the regulatxons

6). Where a charge is made for makmg and supp[ymg a reproduction
to which a request under subsection (1) relates, subsection (4) does
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not apply in relation to the request if the amount of the charge
exceeds the cost of making and supplying the reproduction.

(7} Where: )

(a) areproduction (in this subsection referred to as the relevant
reproduction) of, or of a part of, an article, or of the whole or
a part of another work, is supplied undeér subsection (2) to the
officer in charge of a library; and '

(b) areproduction of the same article or other work, or of the
same part of the article or other work, as the case may be, has
previously been supplied under subsection (2) for the purpose
of inclusion in the collection of the library;

subsection (4) does not apply to or in relation to the relevant
reproduction unless, as soon as practicable after the request under
subsection (1) relating to the relevant reproduction is made, an
authorized officer of the library makes a declaration:
{c) setting out particulars of the request (including the purpose
for which the relevant reproduction was requested); and

(d) stating that the reproduction referred to in paragraph (b) has

been lost, destroved or damaged, as the case requires:

(7A) If: N _
(a) a reproduction is made of the whole of a work (other than an
article contained in a periodical publication) or of a part of
such a work, being a part that contains more than a
reasonable portion of the work; and
~(b) the work from which the reproduction is made is in hardcopy
* form; and ' '
(c) the reproduction is supplied under subsection (2) to the
officer in charge of a library;
subsection (4) does not apply in relation to the reproduction unless:
(d) in a case where the principal purpose of the library is to
provide library services for members of a Parliament—the
reproduction is so supplied for the purpose of assisting a
person who is a member of that Parliament in the
performance of the person’s duties as such a member; or
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{(e) as soon as practicable after the request under subsection (1)
relating to the reproduction is made, an authorized officer of
the library makes a declaration:

(i) setting out particulars of the request (including the
purpose for which the reproduction was requested}; and

(ii) stating that, after reasonable investigation, the
authorized officer is satisfied that a copy (not being a
second-hand copy) of the work cannot be obtained
within a reasonable t1me at an ordinary commercial
price.

(7B) If:
(a) a reproducuon is made of the whole of a work (including an
article contained in a periodical publication) or of a part of
such a work, whether or not the part contains more than a
reasonable portion of the work; and
{(b) the work from which the reproducnon is made is in electronic
form; and

(¢} the reproduction is supplied under subsection (2) to the

officer in charge of a library;

subsection (4) does not apply in relation to the reproduction unless:

(d) in a case where the principal purpose of the library is to
provide library services for members of a Parliament—the
reproduction is so supplied for the purpose of assisting a
person who is a member of that Parliament in the
performance of the person’s_ duties as such a member; or

| (e) as soon as practicable after the i'equcst under subsection (1}
relating to the reproduction is made, an authorized officer of
the library makes a declaration:

(i) setting out paruculars of the request (including the
purpose for which the réeproduction was requested); and

(n) if the reproduction is of the whole, or of more than a
reasonable portion, of a work other than an article—
stating that, after reasonable investigation, the

" authorised officer is satisfied that the work cannot be
obtained in electronic form within a reasonable time at
an ordinary commercial price; and
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(i1i) if the reproduction is of a reasonable portion, or less
than a reasonable portion, of a work other than an
article—stating that, after reasonable investigation, the
authorised officer is satisfied that the portion cannot be
obtained inelectronic form, either separately or together

. with a reasonable amount of other material, within a
reasonable time at an ordinary commercial price; and

(iv) if the reproduction is of the whole or of a part of an
article—stating that, after reasonable investigation, the
authorised officer is satisfied that the article cannot be
obtained on its own in electronic form within a
reasonable time at an ordinary commercial price.

(TC) I
(a) areproduction is made in electronic form by or on behalf of
an authorised officer of a library of the whole of a work
(including an article contained in a periodical publication) or
of a part of such a work; and
{b} the reproduction is supplied under subsection (2) to the
officer in charge of another library;
~ subsection {4) does not apply in relation to the reproduction unless,
~as soon as practicable after the reproduction is supplied to the other
" library the reproduction made for the purpose of the supply and
~ held by the first-mentioned library is destroyed.

(8) Subsection (4) does not apply to a reproduction or communication
' of, or of parts of, 2 or more articles that are contained in the same
-periodical publication and that have been requested for the same
purpose unless the articles relate to the same subject matter.

~{9) In this section, a reference to alibrary shail be read as a reference
 to a library other than a library that is conducted for the profit,
~ direct or indirect of an individual or individuals, and as including a
reference to archives.

(10) In this section:

supply 1ncludes supply by way of a communication.
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51 Reproducing and communicating unpublished works in libraries

or archives :

(1) Where, at a time more than 50 years after the expiration of the

2)

calendar year in which the author of a literary, dramatic or musical
work, or of an artistic work being a photograph or engraving, died,
copyright subsists in the work but:

(a) the work has not been published; and

(b} areproduction of the work, or, in the case of a literary,
dramatic or musical work, the manuscript of the work, is kept
in the collection of a library or archives where it is, subject to
any regulations govemning that collection, open to public
inspection;

‘the copyright in the work is not infringed:

(c) by the making or communication of a reproduction of the
work by a person for the purposes of research or study or
with a view to publication; or

- (d) by the making or communication of a reproduction of the
work by, or on behalf of, the officer in charge of the library
or archives if the reproduction is supplied (whether by way of
communication or otherwise) to a person who satisfies the
officer in charge of the library or archives that the person
requires the reproduction for the purposes of research or
study, or with a view tc publication, and that the person will
not use it for any other purpose.

If the manuscript, or a reproduction, of an unpublished thesis or
other similar literary work is kept in a library of a university or
other similar institution, or in an archives, the copyright in the
thesis or other work is not infringed by the making or
communication of a reproduction of the thesis or other work by or
on behalf of the officer in charge of the library or archives if the
reproduction is supplied (whether by communication or otherwise)
to a person who satisfies an authorized officer of the library or
archives that he or she requires the reproduction for the purposes of
research or study. :
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51AA Reproducing and communicating works in Auastralian
Archives

(1) The copyright in a work that is kept in the collection of the
Australian Archives, where it is open to public inspection, is not
infringed by the making or communication by, or on behalf of, the
officer in charge of the Archives:

(a)
b

()

of a single working copy of the work

of a single reference copy of the work for supply to the
central office of the Archives;

on the written request for a reference copy of the work by an
officer of the Archives in a regional office of the Archives,
where the officer in charge is satisfied that a reference copy
of the work has not been previously supplied to that regional
office—of a single reference copy of the work for supply to

. that reglonal office;

(d)

(e)

where the officer in charge is satisfied that a refcrence copy
of the work supplied to a regional office of the Archives is
lost, damaged or destroyed and an officer of the Archives in
that regional office makes a written request for a replacement
copy of the work—of a single replacement copy of the work
for supply to that regional office; or

where the officer in charge is satisfied that a reference copy
of the work supplied to the central office of the Archives is
lost, damaged or destroyed—of a single replacement copy of
the work for supply to that central ofﬁce

(2) In this section:

reference copy, in relation to a work, means a reproduction of the
work made from a working copy for supply to the central office, or
to a regional office, of the Australian Archives for use by that
office in providing access to the work to members of the public.

replacement copy, in relation to a work, means a reproduction of
the work made from a working copy for the purpose of replacing a
reference copy of the work that is lost, damaged or destroyed.
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working copy, in relation to a work, means a reproduction of the
work made for the purpose of enabling the Australian Archives to
retain the copy and use it for making reference copies and
replacement mpies of the work.

51A Reproducmg and communicating works for preservation and
other purposes

(1) Subject to subsection (4), the copyright in a work that forms, or
formed, part of the collection of a library or archives is not
infringed by the making or communicating, by or on behalf of the
officer in charge of the llbrary or archives, of a reproduction of the

~ work: .

(a) if the work is held in manuscript form or is an original artistic
work—for the purpose of preserving the manuscript or
original artistic work, as the case may be, against loss or
deterioration or for the purpose of research that is being, or is
to be, carried out at the library or archives in which the work

- is held or at another library or other archives;

" (b) if the work is held in the collection in a published form but
has been damaged or has deteriorated—for the purpose of
replacing the work; or

(¢) if the work has been held in the collection in a published
form but has been lost or stolen—for the purpose of replacing
the work. '

(2) The copyright in a work that is held in the collection of a library or
archives is not infringed by the making, by or on behalf of the
officer in charge of the library or archives, of a reproduction of the
work for administrative purposes. '

(3) The copyright in a work that is held in the collection of a library or
archives is not infringed by the communication, by or on behalf of
the officer in charge of the library or archives, of a reproduction of
the work made under subsection (2) to officers of the library or
-archives by making it available online to be accessed through the
use of a computer terminal installed within the premises of the
library or archives with the approval of the body administering the
library or archives.
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(SA) The copyright in an original artistic work that is held in the
collection of a library or archives is not infringed in the
circumstances described in subsection (3B) by the communication,
by or on behalf of the officer in charge of the library or archives, of
a preservation reproduction of the work by making it available

" online to be accessed through the use of a computer terminat:
{a) that is installed within the premises of the library or archives;
and
" (b) that cannot be used by a person accessing the work to make
" an electronic copy or a hardcopy of the reproduction, or to
communicate the reproduction.

(3B) The cxrcumstances in which the copyright in the original artistic
work is not infringed because of subsection (3A) are that either:

{a) the work has been lost, or has deteriorated, since the.

. preservation reproduction of the work was made; or. -

(b} the work has become so unstable that it cannot be chsplayed
without risk of 51gmﬁcant deterioration. :

{(4) Subsection (1) does not apply in relanon toawork held in
published form in the collection of a library or archives unless an
authorized officer of the library or archives has, after reasonable
investigation, made a declaration stating that he or she is satisfied
that a copy {not being _ai second-hand copy) of the work cannot be
obtained within a reasonable time at an ordinary commercial price.

(5) Where a reproduction of an unpublished work is made under
subsection (1) by or on behalf of the officer in charge of a library
or archives for the purpose of research that is being, or is to be,
carried out at another library or archives, the supply or
communication of the reproduction by or on behalf of the officer to

~ the other library or archives does not, for any purpose of this Act,
constitute the publication of the work.

(6} In this section:

preservation repreduction, in relation to an artistic work, means a
reproduction of the work made under subsection (1) for the
purpose of preserving the work against loss or deterioration.
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52 Publlcatlon of unpubhshed works kept in libraries or archives

{1) Where:

(a) a published literary, dramatic or musical work (in this section
referred to as the new work) incorporates the whole or a part
of a work (in this section referred to as the old work) to

- which subsection 51¢1) applied immediately before the new
work was published;

(b) before the new work was published, the prescnbed notice of
the intended publication of the work had been given; and

(c) immediately before the new work was published, the identity
of the owner of the copyright in the old work was not known
to the publishers of the new work; -

then, for the purposes of this Act, the first publication of the new
work, and any subsequent publication of the new work whether in
the same or in an altered form, shall, in so far as it constitutes a

~ publication of the old work, be deemed not to be an infringement

ey

(3)

of the copyright in the old work or an unauthorized publication of
the old work.

The last preceding subsection does not apply .to_a subsequent
publication of the new work incorporating a part of the old work

.that was not LnCIuded in the first publication of the new work

unless:

(a} subsection 51(1) would, but for this sectlon have applied to
that part of the old work immediately before that subsequent
publicatiorn;

{b) before that subsequent pubhcatlon the prescribed notice of
the intended publication had been given; and

(c) immediately before that subsequent publication, the identity
of the owner of the copyright in the old work was not known
to the publisher of that subsequent publication.

If a work, or part of a work, has been published and, because of
this section, the publication is taken not to be an infringement of
the copyright in the work, the copyright in the work is not
infringed by a person who, after the publication took place:

(a) broadcasts the work, or that part of the work; or
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(b} electronically transmits the work, or that part of the work
(other than in a broadcast) for a fee payable 1o the person
who made the transmission; or

(c) performs the work, or that part of the work, in public; or
- {d) makes a record of the work, or that part of the work.

53 Application of Division to illustrations accompanying articles and
other works

Where an article, thesis or literary, dramatic or musical work is
accompanied by artistic works provided for the purpose of
explaining or iilustrating the article, thesis or other work (in this
section referred to as the illustrations), the preceding sections of
this Division apply as if:

(a) where any of those sections provides that the copynght in the
article, thesis or work is not infringed—the reference to that
copyright included a reference to any copyright in the

- illustrations;

(b} areference in section 49 section 50, section 51 orS51Atoa
reproduction of the article, thesis or work included a
reference to a reproduction of the article, thesis or work
together with a reproduction of the illustrations;

(c} areference in section 49 or section 50 to a reproduction of a
part of the article or work included a reference to a
reproduction of that part of the article or work together with a
reproduction of the illustrations that wete provided for the
purpose of explaining or illustrating that part; and

{d) areference in section 51A or section 52 to the doing of any
act in relation to the work included a reference to the doing
of that act in rcIann to the work together with the
IHU.STI&UOIIS

Copyright Act 1968 85



Part Il Copyright in original literary, dramatic, musical and artistic works
Division 6 Recording of musical works

Section 54

Division 6—Recording of musical works

54 Interpréta_tion

(1) For the purposes of this Division:

(a) areference to a musical work shall be read as a reference to
the work in its original form or to an adaptation of the work;

(b) areference to the owner of the copyright in a literary,
~ dramatic or musical work shall, unless the contrary intention
appears, be read as a reference to the person who is entitled
to authorize the making in, and the importation into,
Australta of records of the work; and
(¢) areference to sale of a record by retail or to retail sale of a
record shall be read as not including a reference to:
(i) sale for a consideration not consisting wholly of money;
or
(i) sale by a person not ordinarily carrying on the business
.. of making or selling records.

(2) For the purposes of this Division, where a musical work is
comprised partly in one record and partly in another record or other
records, all the records shall be treated as if they constituted a
single record.

(3) A reference in this Division to a record of a musical work does not
-include a reference to a sound-track associated with visual images
forming part of a cinematograph.film.

(4) Subject to _slibsectj_on (3), this Division applies to a record of a part
of a musical work as it applies to a record of the whole work.

(5) Section 55:

(a) does not apply to a record of a whole work unless the
previous record referred to in paragraph 55(1)(a) was a
record of the whole work; and -

(b) does not apply to a record of a part of a work unless that
previous record was a record of that part of the work.
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55 Conditions upon which manufacturer may make records of
musical work

(1) Subject to this Division, the copyright in a musical work is not
infringed by a person (in this section referred to as the
. manufacturer) who makes, in Australia, a record of the work if:
(a) arecord of the work:
(i) has previously been made in, or imported into, Australia

(i)

(i)

for the purpose of retail sale and was so made or
imported by, or with the licence of the owner of the
copyright in the work;

has previously been made in Australia for use in making
other records for the purpose of retail sale and was so
made by, or with the licence of, the owner of the
copyright in the work; :

has previously been made in, or imported into, a country
other than Australia for the purpose of retail sale, being
a country that, at the time of the previous making or
importation, was specified in the regulations to be a
country in relation to which this Division applies, and
was s0 made or imported by, or with the licence of, the
person who was, under the law of that country, the
owner of the copyright in the work; or

(IV) has previously been made in a country other than

Australia for use in making other records for the
purpose of retail sale, being a country that, at the time of
the previous making, was specified in the regulations to
be a country in relation to which this Division applies,

and was so made by, or with the licence of, the person
who was, under the law of that country, the owner of the
copyright in the work;

(b) before the making of the record, the prescribed notice of the
intended making of the record was given to the owner of the
copyrlght

(c) the manufacturer intends to sell t.he record by retail, or to
supply it for the purpose of its being sold by retail by a
. person other than the manufacturer, or intends to use it for
* making other records that are to be so sold or supplied; and

Copyright Act 1968 87



Part ITI Copyright in original literary, dramatic, musical and artistic works
Division 6 Recording of musical works

Section 55

(d) where the record is so sold or supplied by the manufacturer:
(i) the sale or supply is made with the licence of the owner
of the copyright; and
(ii) the prescribed royalty is paid to the owner of the
copynght
(A) in the manner agreed between the manufacturer
and the owner of the copyright or, failing such
agreement, determined by the Copyright
Tribunal under section 152B; or
(B) if no such agreement or determination is in
force—in the manner prescnbed by the
regulations. -

(3) Subparagraph (1)}(d)(i} does_ not apply in relation to a record of a
work (other than a work that was made for the purpose of being
performed, or has been performed, in association with a dramatic
work or has been included in a cinematograph film) if the sale or
supply is made after the expiration of the prescribed period after
the earliest of the following dates:

(a) the date of the first making in, or the date of the first
importation into, Australia of a previous record of the work
in circumstances referred to in subparagraph (1){a)(i) or (ii);
(b) the date of the first supplying (whether by sale or otherwise)
~ to the public in a country referred to in
subparagraph (1)(a)(iii) or (iv) of a previous record of the
work made in, or imported into, that country in
cireums__tances referred to in that subparagraph.

' (4) Regulations prescribing a period for the purposes of the last
-preceding subsection may prescribe different pericds in relation to
different classes of records '

(5) If, apart from this subsectlon the amount of royalty payable in
respect of a record under this section would be less than one cent,
that amount of royalty is one cent.

(6) In this section:

prescribed royalty, in relation to a record of a musical work,
means:
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- (a) such amount of royalty as is agreed between the
manufacturer and the owner of:the copyright in the work or,
failing such agreement, as is determined by the Copyright
Tribunal under section 152A; or

(b) if no such agreement or determination is in force—an amount
equal- to 6.25% of the retail selling price of the record.

57 Provnsmns relating to royalty where 2 or more works are on the
one record

Where a record comprises 2 or more musical works, whether or not
there is any other matter comprised in the record:

(a) if the record includes a work in which copyright does not
subsist or works in which copyrights do not subsist the
royalty payable in respect of the record is, subject to the next

" succeeding paragraph, the amount that bears to the ainount

-~ that, but for this section, would be the amount of the royalty
the same proportion as the number of works in the record in
which copyrights subsist bears to the total number of works
in the record; and - ' - -

(b) if the record includes 2 or more works in which copyrights

~ subsist:
(i) subject to this Division, the royalty payable in respect of
the record shall not be less than One cent in respect of
~ each work in the record in'which copyright subsists; and
a _(ii) if the owners of the copyrights in the works in the
" tecord in which copyrights stibsist are different persons
 there shall be paid to the owner of the copyright in each
work, in respect of that work, an amount ascertained by
dividing the amount of the royalty payable in respect of
the record by the number of works in the record in
which copyrights.subsist. '
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59 Conditions upon which manufacturer may include part of a
literary or dramatic work in a record of a musical work

(1) Where:

(a) a person makes in Australia a record comprising the
performance of a musical work in which words are sung, or
are spoken incidentally to or in association with the music,
whether or not there is any other matter comprised in the
record; _

(b) copyright does not subsistin that work or, if copyright so
subsists, the requirements specified in subsection 55(1) are
complied with in relation to that copyright;

(¢) the words consist or form part of a literary or dramatic work
in which copyright subsists;

(d) arecord of the musical work in which those words, or words
substantially the same as those words, were sung, or were
spoken incidentally to or in association with the music:

(1) has previously been made in, or imported into, Australia
for the purpose of retail sale and was so made or
imported by, or with the licence of, the owner of the
copyright in the literary or dramatic work;

(ii) has previously been made in Australia for use in making
other records for the purpose of retail sale and was so
made by, or with the licence of, the owner of the
copyright in the literary or dramatic work;

(iti) has previously been made in, or imported into, a country
other than Australia for the purpose of retail sale, being
a country that, at the time of the previous making or
importation, was specified in the regulations to be a
country in relation to which this Division applies, and
was s0 made or imported by, or with the licence of, the
person who was, under the law of that country, the
owner of the copyright in the literary or dramatic work;
or

(iv) has previously been made in a country other than
Australia for use in making other records for the
purpose of retail sale, being a country that, at the time of
the previous making, was specified in the regulations to
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2)

4

be a country in relation to which this Division applies,
and was so made by, or with the licence of, the person
who was, under the law of that country, the owner of the
copyright in the literary or dramatic work; and
: {e) the like notice was given to the owner of the copyright in the
literary or dramatic work as is required by paragraph 55(1)(b)
to be given to the owner of the copyright (if any) in the
musical work and there is paid to the owner of the copyright
in the literary or dramatic work such amount (if any) as is
ascertained in accordance with this section;
the making of the record does not constitute an infringement of the
copyright in the literary or dramatic work.

‘'Where copyright does not subsist in the musical work, the amount

to be paid in respect of the literary or dramatic work is an amount
equal to the royalty that, but for this section, would have been
payable in respect of the musical work if copyright had subsisted in

“ the musical work.

3

Where copyright subsists in the musical work as well as in the
literary or dramatic work:
(a) if the copyrights in those works are owned by the same
person—an amount is not payable in respect of the literary or
dramatic work; or

" .(b) if the copyrights in those works are owned by different

persons—the royalty that, but for this section, would have
been payable in respect of the musical work shall be
apportioned between them in such manner as they agree, or,
in default of the agreement, as is determined by the
Copyright Tribunal on the application of either of thern.

Where the owner of the copynght in a musical work and the owner
of the copyright in a literary or dramatic work do not agree on the

manner in which an amount is 10 be apportioned between them but

the person who made the record gives an undertaking in writing to
each owner to pay to him or her the pertion of that amount that the

~ Tribunal determines to be payable to him or her, then:
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* (a) paragraph 55(1)(d) and paragraph (1)(e) of this section have
effect as if the payments referred to in those paragraphs had
been made; and

{b) the person who made the record is liable, when the amount to
which an undertaking relates is determined, to pay that
amount to the owner of the copyright to whom the
undertaking was given and the owner may recover that
amount in a court of competent jurisdiction from that person
asa debt due to the owner. - -

(5) Regulations made for the purposes of paragraph 55(1)}(d) in
relation to payments to the owner of the copyright in a musical
work have the like effect, with any necessary. modifications, for the
purposes of paragraph (1){e) of this section in relation to payments
to the owner of the copyright-in a literary or:dramatic work.

60 Records made partly' for retail sale and partly for gratuitous
disposal

Where a person makes, in Australia, a number of records
embodying the same sound recordmg, being a recording of a
musical work or of a musical work and of words consisting or
forming part of a literary or dramatic work, with the intention of:

(a) selling by retail, or supplymg for sale by retail by another
person, a substantial proportion of the records (in this section
referred to as the records made for retail sale); and

(b) disposing gratmtously of the remainder of the records or
supplying the remamder of the records for gratmtous disposal
by another person, '

this Dmsmn apphes in relation. to the. records other than the
records made for retail sale as if:

(¢) those records had been made with the intention of selling
them by retail or of supplying them for sale by retail by
another person;

(d) the gratuitous disposal of those records by the maker of the
records, or the supplying of those records by the maker of the
records for gratuitous disposal by another person, were a sale
of the records by retail; and
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(e) the retail selling price of those records were the same as the
retail selling price of the records made for retail sale.

61 Making inquiries in relation to previous records

Where

{(a) aperson makes mqumes as prescnbed for the purpose of
ascertaining whether a record of a musical work, or a record
of a musical work in which words consisting or forming part
of a literary or dramatic work were sung or spoken, has
previously been made in, or imported into, Australia by, or
with the licence of, the owner of the copyright in the musical
work or in the literary or dramatic work, as the case may be,
for the purpose of retail sale or for use in making other
records for the purpose of retail sale; and '

(b} an answer to those i mqumes is not recewed mﬂnn the
prescribed period; - ' ‘
a record of that musical work, or a record of that work in which
those words were sung or spoken, as the case may be, shall, for the
purposes of the application of this Division:
{c) in relation to the person who made the inquiries; or
{(d} in relation to a person who makes records of the musical
work, or records of that work in which those words or
substantially the samé words are sung or spoken, for the
purpose of supplying those records to the person who made
the inquiries in pursuance of an agreement entered into
between those persons for the making of the records;
be taken to have been previously made in, or imported into,
Australia with the licence of the owner of that copyright for the
purpose of retail sale or for use in making other records for the
purpose of retail sale, as thc case may be
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64 Sections 55 and 59 to be disregarded in determining whether an
infringement has been committed by the importation of
records :

For the purpose of any provision of this Act relating to imported
articles, in determining whether the making of a record made
outside Australia would have constituted an infringement of
copyright if the record had been made in Australia by the importer,
sections 55 and 59 shall be disregarded.
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DlVISl()Il 7—Acts not constltutmg mfrmgements of
copyright in artistic works

65 Sculjﬁures and certain other works in public -places" _

(1) Thls section apphes to sculptures and to works of artistic
craftsmanship of the kind referred to in paragraph (c) of the
definition of artistic work in section 10.

(2) The copyright in a work to which this section applies that is
situated, otherwise than temporarily, in a public place, or in
premises open to the public, is not infringed by the making of a
painting, drawing, engraving or photograph of the work or by the
inclusion of the work in a cinematograph film or in a television
broadcast.

66 Buildings and models of buildings

The copyright in a building or a model of a building is not
infringed by the making of a painting, drawing, engraving or
photograph of the building or model or by the inclusion of the
building or model in a cinernatograph film or in a television
broadcast.

67 Incidental filming or televising of artistic works

Without prejudice to the last two preceding sections, the copyright
in an artistic work is not infringed by the inclusion of the work in a
cinematograph film or in a television broadcast if its inclusion in
the film or broadcast is only incidental to the principal matters
represented in the film or broadcast.

68 Publication of artistic works

The copyright in an artistic work is not infringed by the publication
of a painting, drawing, engraving, photograph or cinematograph
film if, by virtue of section 653, section 66 or section 67, the making
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of that painting, drawing, engraving, photograph or film did not
constitute an infringement of the copyright.

70 Reproduction for purpose of including work in television
broadcast '

(1) Where the inclusion of an artistic work in a television broadcast
made by a person would not (whether by reason of an assignment
‘or licence or of the operation of a provision of this Act) constitute
an infringement of copyright in the work but the making by the
person of a cinematograph film of the work would, apart from this
subsection, constitute such an infringement, the copyright in the
work is not infringed by the making by the person of such a film
solely for the purpose of the inclusion of the work in a television
broadcast.

(2) The last preceding subsection does not apply in relation to a film if
a copy of the film is used for a purpose other than:

(a) the inclusion of the work in a television broadcast in
circumstances that do not (whether by reason of an
assignment or licence or of the operation of a provision of
this Act) constitute an infringement of the copyright in the
work; or

(b) the making of further copies of the film for the purpose of the
inclusion of the work in such a broadcast.

(3) Subsection (1) does not apply in relation to a film where a copy of
the film is used for the purpose of the inclusion of the work in a
television broadcast made by a person who is not the maker of the
film unless the maker has paid to the owner of the copyright in the
work such amount as they agree or, in default of agreement, has
given an undertaking in writing to the owner to pay to the owner
such amount as is determined by the Copyright Tribunal, on the
application of either of them, to be equitable remuneration o the
owner for the making of the film. :

(4) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the work and the owner
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may recover that amount in a court of competent jurisdiction from
the person as a debt due to the owner.

(5) Subsection (1) does not apply in relation to a film unless, before
the expiration of the pertod of 12 months commencing on the day
on which any of the copies of the film is first used for including the
~work in a television broadcast in accordance with that subsection,
or before the expiration of such further period, if any, as is agreed
between the maker of the film and the owner of the copyright in
the work, all the copies of the film are destroyed or are delivered,
with-the consent of the Director-General of the Australian
Archives, to the Australian Archives.

{6) The Director-General of the Australian Archives shall not consent
to the delivery to the Australian Archives in accordance with
subsection (5) of a copy of a film unless he or she has certified that
the film is of an exceptional documentary character.

72 Reproductibn of part of work in later work

{1) The copyright in an artistic work is not infringed by the makin gof
a later artistic work by the same author if, in making the later work,
the author does not repeat or imitate the main design of the earlier
work.

{(2) The last preceding subsection has effect notwithstanding that part
of the earlier work is reproduced in the later work and that, in
reproducing the later work, the author used a mould, cast, sketch,
plan, model or study made for the purposes of the earlier work.

73 Reconstruction of buildings

(1) Where copyright subsists in a building, the_bopyri ght is not
infringed by a reconstruction of that building,

(2) Where a building has been constructed in accordance with
architectural drawings or plans in which copyright subsists and has
been so constructed by, or with the licence of, the owner of that
copyright, that copyright is not infringed by a later reconstruction
of the building by reference to those drawings or plans.

Copyright Act 1968 97



Part II1 Copyright in original literary, dramatic, musical and artistic works
Division 8 Designs

Section 74

Division 8—Designs

74 Corresponding design
In this Division:

corresponding design, in relation to an artistic work, means a
design that, when applied to an article, results in a reproduction of
that work, but does not include a design consisting solely of
features of two-dimensional pattern or ormament applicable to a
surface of an article. :

75 Copyright protection where corresponding design registered

Subject to section 76, where copyright subsists in an artistic work
{whether made before the commencement of this section or
otherwise) and a corresponding design is or has been registered
under the Designs Act 1906 on or after that commencement, it is
not an infringement of that copyright to reproduce the work by
applying that, or any other, corresponding design to an article.

76 False registration of industrial designs

(1) This section has effect where:

(a) copyright subsists in an artistic work and proceedings are
brought under this Act in relation to that work;

{(b) a comesponding design has been registered under the Designs
Act 1906-1968 and the monopoly in the design that subsisted
by virtue of that registration had not expired by effluxion of
time before the commencement of those proceedings; and

(c) it is established in those proceedings that the person
registered as the owner of the design was not the owner of
the design for the purposes of the Designs Act 1906-1968 and
was so registered without the knowledge of the owner of the
copyright in the artistic work.

98 Copyright Act 1968



Copyright in original literary, dramatic, musical and artistic works Part IIT
Designs Division 8

Section 77

{(2) Subject to the next succeeding subsection, for the purposes of the
proceedings referred to in the last preceding subsection:
(a) the design shall be deemed never to have been registered
under the Designs Act 1906-1968;
(b) the last preceding section does not apply in relation to
anything done in respect of the design; and

{¢) nothing in the Designs Act 1906-1968 constitutes a defence.

(3). Notwithstanding anything in the last preceding subsection, if in the
proceedings it is established that an act to which the proceedings
relate: . )

(a) was done by an assignee of, or under a licence granted by,
the person registered as the owner of the design; and
(b} was so done in good faith in reliance upon the registration
and without notice of any proceedings for the cancellation of
the registration or for rectifying the entry in the Register of
Designs in relation to the design; :
the last preceding section applies in relation to that act for the
purposes of the first-mentioned proceedings.

77 Application of artistic works as industrial designs without
registration of the designs

{1} This section applies where:

() copyright subsists in an artistic work (other than a building or
a model of a building, or a work of artistic craftsmanship}
whether made before the commencement of this section or
otherwise;

(b) acomresponding design is applied mdu%mally, whether in
Australia or elsewhere, by or with the licence of the owner of
the copyright in the work in the place where the industrial
application happens;

(c) at any time on or after the commencement of this section,
articles to which the corresponding design has been so
applied (in this section called articles made to the
corresponding design) are sold, let for hire or offered or
exposed for sale or hire, whether in Australia or elsewhere;
and
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(d) at that time, the corresponding design is not registrable under
the Designs Act 1906 or has not been registered under that:
Act

(2) It is not an infringement of the copyright in the artistic work to
reproduce the work, on or after the day on which articles made to
the corresponding design are first so sold, let for hire or offered or
exposed for sale or hire, by applying that, or any other,
corresponding design to an article.

(3) This section does not apply in relation to any articles in respect of
which, at the time when they were sold, let for hire or offered or
exposed for sale or hire, the corresponding design concerned was
excluded from registration by regulations made under the Designs
Acr 1906, and, for the purposes of any proceedings under this Act,
a design shall be conclusively presumed to have been so excluded
if:

(a) before the commencement of the proceedings, an application
for the registration of the design under that Act in respect of
those articles had been refused;

(b) the reason, or one of the reasons, given for the refusal was
that the design was excluded from registration under that Act
by regulations made under that Act; and

(¢) when the proceedings were commenced, no appeal against
the refusal had been allowed or was pending.

. (4) The regulations may specify the circumstances in which a design
is, for the purposes of this section, to be taken to be applied
industrially.
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Division 9—Works of joint authorship

78 References to all of joint authors

Subject to this Division, a reference in this Act to the author of a
work shall, unless otherwise expressly provided by this Act, be
read, in relation to a work of joint authorship, as a reference to all
the authors of the work.

79 References fo any one or more of joint authors

The references in section 32, and in subsection 34(2) to the author
of a work shall, in relation to a work of joint authorship, be read as
references to any one or more of the authors of thie work.

80 Referer_:ces to whichever _of joint authors died last

The references in sections 33 and 51 to the author of a work shall,

" in relation to a work of joint authorship other than a work to which
the next succeeding section applies, be read as references to the
author who died last.

81 Works of joint authorship published under pseudonyms

(1) This section applies to a work of joint authorship that was first
published under 2 or more names of which one was a pseudonym
or 2 or more (but not all) were pseudonyms.

{2} This section also applies to a work of joint authorship that was first
published under 2 or more names all of which were pseudonyms if,
at any time within 50 years after the expiration of the calendar year
in which the work was first published, the identity of one or more
(but not all} of the authors was generally known or could be
ascertained by reasonable inquiry.

(3} The references in sections 33 and 51 to the author of a work shall,
in relation to a work to which this section applies, be read as
references to the author whose identity was disclosed or, if the
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identity of 2 or more of the authors was disclosed, as references to
whichever of those authors died last. :

(4) For the purposes of this section, the identity of an author shall be
deemed to have been disclosed if:
(a) one of the names under which the work was published was
the name of that author;or -
(b) the identity of that author is generally known or can be
ascertained by reasonable inquiry. ’

82 Copyright to subsist in joint works wnthout regard to any author
who is an ungualified person '

(1} Subsection 35(2) has effect, in relation to a work of joint
authorship of which one of the authors is an ungualified person, or
2 or more (but not all) of the authors are unqualified persons, as if
the author or authors, other than unqualified persons, had alone
been the author or authors, as the case may be, of the work.

(2) For the purposes of the last preceding subsection, a person is an
unqualified person in relation to a work where, if he or she had
alone been the author of the work, copyright would not have
subsisted in the work by virtue of this Part.

83 Inclusion of joint works in collections for use in places of
education

The reference in subsection 44(2) to other extracts from, or from
adaptations of, works by the author of the extract concerned:

(a) shall be read as including a reference to extracts from, or
from adaptations of, works by the author of the extract
concerned in collaboration with any other person; or

(b} if the extract concemned is from, or from an adaptation of, a
work of joint authorship shall be read as including a
reference to extracts from, or from adaptations of, works by
any one or more of the authors of the extract concerned, or
by any one or more of those authors in collaboration with any
other person.
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Part IV—Copyright in subject-matter other than
works

Division 1—Preliminary
84 Interpretation

In this Part, gualified person means:
" (a) an Australian citizen, an Australian protected person or a
person (other than a body corporate) resident in Australia; or
{b) a body corporate incorporated under a law of the
Commonwealth or of a State.
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Division 2—Nature of copyright i'n'subject-matter other
than works '

85 Nature of copyright in sound recordings

(1) For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to-a sound recording, is the exclusive right to
do all or any of the following acts:

(a) to make a copy of the sound recording; -

(b) - to cause the recording to be heard in public;

{¢) to communicate the tecording 16 the public;

(d) to enterinto a commer(:lal rental arrangement in respect of
the recording. -

(2) Paragraph (1)}d) does not extend to entry into a commercial rental
arrangement in respect of a sound recording if:

(a) the copy of the sound recording was purchased by a person
(the record owner) before the commencement of Part 2 of
the Copyright (World Trade Orgamzatton Amendments) Act
1994, and

(b) the commercial rental arrangement is entered into in the
ordinary course of a business conducted by the record owner;
and. ' :

(¢} the record owner was conducting the same business, or
another business that consisted of, or included, the making of
commercial rental arrangements in respect of copies of sound
recordings, when the copy was purchased.

86 Nature of copyright in cinematograph films

For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a cinematograph film, is the exclusive right
to do all or any of the following acts: :

(a) to make a copy of the film;
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(b} to cause the film, in so far as it consists of visual images, to
be seen in public, or, in so far as 1t consists of sounds, to be
heard in public; '

(¢) to communicate the film to the public.

87 Nature of copyright in television broadcasts and sound
broadcasts

For the putposes of this Act, unless the contrary intention appears,
copyright, in relation to a television broadcast or sound broadcast,
is the exclusive right: - '

(a) in the case of a television broadcast in so far as it consists of
visual images—to make a cinematograph film of the
broadcast, or a copy of such a film;

(b) in the case of a sound broadcast, or of a television broadcast
in so far as it consists of sounds—to make a sound recording
of the broadcast, or a copy of such a sound recording; and

(c) in the case of a television broadcast or of a sound '
broadcast—to re-broadcast it or communicate it to the public
otherwme than by broaclcastmg it. :

88 Nature of copynght in publlshed editions of works

.For the purposes of this Act, unless the contrary intention appears,
copyright, in relation to a published edition of a literary, dramatic,

- musical or artistic work or of two or more literary, dramatic,
musical or artistic works, is the exclusive right to make a facsimile
copy of the edition. :
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DivisionS—Siibject-matter, other than works, in which
copyright subsists

89 Sound recordings in which copyright subsists

(1) Subject to this Act, copyright subsists in a sound recording of
which the maker was a qualified person at the time when the
recording was made.

(2) Without prejhdice to the last preceding subsection, copyright
subsists, subject to this Act, in a sound recording if the recording
was made in Australia.

(3) Without prejudice to the last two preceding subsections, copyright
subsists, subject to this Act, in a published sound recording if the
first publication of the recording tock place in Australia.

90 Cinematograph films in which copyright subsists

(1) Subject to this Act, copyright subsists in a cinematograph film of
which the mal_(er_ was a qualified person for the whole or &
substantial part of the period during which the film was made.

(2) Without prejudice to the last preceding subsection, copyright
subsists, subject to this Act, in a cinematograph film if the film was
‘made in Australia.

(3) Without prejudice to the last two preceding subsections, copyright
subsists, subject to this Act, in a published cinematograph ﬁ]m if
the first publication of the film took place in Australia.

91 Television broadcasts and sound broadcasts in which copyright
subsists

Subject to this Act, copyright subsists in a television broadcast or
sound broadcast made from a place in Australia:
(a) under the authority of a licence or a class licence under the
Broadcasting Services Act 1992 or
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(b) by the Australian Broadcasting Corporation or the Special
Broadcasting Service Corporation.

92 Published editions of works in which copyright subsists

(1) Subject to this Act, copyright subsists in a published edition of a
' Literary, dramatic, musical or artistic work, or of 2 or more literary,
- dramatic, musical or artistic works, where:
" (a) the first publication of the edition took place in Australia; or
(b) the publisher of the edition was a qualified person at the date
of the first publication of the edition.

{2) The last preceding subsection does not apply to an edition that
- reproduces a previous edition of the same work or works.
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Division 4—Duration of copyright in subject-matter other
than works

93 Duration of copyright in sound recordings

Copyright subsisting in a sound recording by virtue of this Part
continues to subsist until the expiration of 50 years after the
expiration of the calendar year in which the recording is first
published. .

94 Duration of copyright in cinematograph films

(1) Copyright subsisting in a cinematograph film by virtue of
subsection 90(1) or (2) coniinues to subsist until the film is
published and, after the publication of the film, until the expiration
of 50 years after the expiration of the calendar year in which the
film was first published.

(2) Copyright subsisting in a cinematograph film by virtue only of
subsection 90(3) continues to subsist until the expiration of 50
years after the expiration of the calendar year in which the film was
first published.

95 Duration of copyright in television broadcasts and sound
breadcasts

(1) Copyright subsisting in a television broadcast or sound broadcast
by virtue of this Part continues to subsist until the expiration of 50
years after the expiration of the calendar year in which the
broadcast was made.

(2} In so far as a television broadcast or sound broadcast is a repetition
(whether the first or a subsequent repetition) of a previous
television broadcast or sound broadcast to which section 91
applies, and is made by broadcasting visual images or sounds
embodied in any article or thing:

(a} if it is made before the expiration of the period of 50 years
after the expiration of the calendar year in which the previous
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broadcast was made—any copyright subsisting in it expires
-at the expiration of that period; and

(b) if it is made after the expiration of that period--copyright
does not subsist in it by virtue of this Part.

96 Duration of copyright in published editions of works

Copyright subsisting in a published edition of a work or works by

. virtue of this Part continues to subsist until the expiration of 25
years after the expiration of the calendar year in which the edition
was first published. -
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Division S—Ownership of copyright in subject-matter
other than works

97 Ownership of copyright in sound recordings

(1) This section has effect subject to Parts VIl and X,

(2) Subject to the next succeeding subsection, the maker of a sound
recording is the owner of any copyright subsisting in the recording
by virtue of this Part.

(3} Where:
(a) a person makes, for valuable consideration, an agreement
with another person for the making of a sound recording by
the other person; and

(b) the recording is made in pursuance of the agreement;

the first-mentioned person is, in the absence of any agreement to
the contrary, the owner of any copyright subsisting in the recording
by virtue of this Part.

98 Ownership of copyright in cinematograph films

(1) This section has effect subject to Parts VII and X.

(2) Subject to the next succeeding subsection, the maker of a
cinematograph film is the owner of any copyright subsisting in the
film by virtue of this Part.

(3) Where:

(a) a person makes, for valuable consideration, an agreement
with another person for the making of a cinematograph film
by the other person; and

{b) the film is made in pursuance of the agreement;

the first-mentioned person is, in the absence of any agreement to
the contrary, the owner of any copyright submsung in the film by
virtue of this Part.
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99 Ownershlp of copyright in television broadcasts and sound
. broadcasts

Subject to Parts VII and X, the maker of a television broadcast or
sound broadcast is the owner of any copyright subsmtmg in the
broadcast. :

100 Ownership of copyright in published editions of works -

Subject to Parts VII and X, the publisher of an edition of a work or

works is the owner of any copyright subsisting in the edition by
virtue of this Part.
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Dms_lon 6——~Infr1ngement of copyrlght in sub,]ect~matter

other than works

100A. Interpretation

In this Division, audio-visual item means a sound recording, a
cinematograph film, a sound broadcast or a television broadcast.

101 Infringement by doing acts comprised in copyright -

(1) Subject to this Act, a copyright subsisting by virtue of this Part is
infringed by a person who, not being the owner of the copyright,
and without the licence of the owner of the copyright, does in
Australia, or authorizes the doing in Australia of, any act
comprised in the copyright.

(1A} In determining, for the purposes of subsection (1), whether or not a
person has authorised the doing in Australia of any act comprised
in a copyright subsisting by virtue of this Part without the licence
of the owner of the copyright, the matters that must be taken into
account include the following: .

(a) the extent (if any) of the person’s power to prevent the doing
of the act concerned;

(b) the nature of any relationship existing between the person
and the person who did the act concerned;

{c} ‘whether the person took any other reasonable Sleps to prevent
or avoid the doing of the act, including whether the person
complied with any relevant industry codes of practice.

(2) The next two succeeding sections do not affect the generallty of the
last preceding subsection.

- (3) Subsection (1) applies in relation to an act done in relation to a

sound recording whether the act is done by directly or indirectly
- making use of a record embodying the recording. .

112
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{(4) Subsection (1) applies in relation to an act done in relation to a
~ television broadcast or a sound broadcast whether the act is done
by the reception of the broadcast or by making use of any article or
thing in which the visual images and sounds comprised in the
broadcast have been embodied.

102 Infringement by importation for sale or hire

(1) Subject to sections 112A, 112C, 112D and 112DA, a copynight
subsisting by virtue of this Part is infringed by a person who,
without the licence of the owner of the copyright, imports an article
into Australia for the purpose of:

(a) selling, letting for hire, or by way of trade offering or

exposing for sale or hire, the article;
(b} distributing the article: '
(i) for the purpose of trade; or
(ii} for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or -

(c) by way of rade exhibiﬁng the article in public;
if the importer knew, or ought reasonably to have known, that the
making of the article would, if the article had been made in
Australia by the importer, have constituted an infringement of the

copyright.

(2) In relation to an accessory to an article that is or includes a copy of
subject-matter in which copyright subsists by virtue of this Part,
being a copy that was made without the licence of the owner of the
copyright in the country in which the copy was made,

* subsection (1) has effect as if the words “the importer knew, or
ought reasonably to have known, that” were omitted.

103 Infringément By sale and other dealings

(1) Subjectto sections 1124, 112C, 112D and 112DA, a copyright
subsisting by virtue of this Part is infringed by a person who, in
Australia, and without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for
sale or hire, an article; or

Copyright Act 1968 _ 113 )



Part IV Copyright in subject-matter other than works
Division 6 Infringement of copyright in subject-matter other than works

Section 10

3A

2)

(b) by way of trade exhibits an article in public;
if the person knew, or ought reasonably to have known, that the
-making of the article constituted an infringement of the copyright
o1, in the case of an imported artiplé,- would, if the article had been
made in Australia by the importer, have constituted an
infringement of the copyright.

For the purposes of the last preceding subsection, the distribution '

.. of any articles:

(a) for the purpose of trade; or

(b) for any other purpose to an extent that affects prcludlcwlly
the owner of the copyright concerned;

shall be taken to be the sale of those articles.

103A Fair dealing for purpose of criticism or review

A fair dealing with an audio-visual item does not constitute an
mfnngement of the copyright in the item or in any work or other
audio-visual item included in the item if it is for the purpose of
criticism or review, whether of the first-mentioned audio-visual
item, another audic-visual item or a work, and a sufficient
acknowledgement of the first-mentioned audio-visnal item is made.

103B Fair dealing for purpose of reporting news

. (1)

A fair dealing with an audic-visual item does not constitute an
_ infringement of the copyright in the item or in any work or other
audio-visual item included in the item if:
" (a) itis for the purpose of, or is associated with, the reporting of
_ news in a newspaper, magazine or similar periodical and a
_sufficient acknowledgement of the first-mentioned
audic-visual item is made; or
(b) it is for the purpose of, or is associated with, the reporting of
news by means of a communic¢ation or in a cinematograph
film.

1i4

Copyright Act 1968



_ Copynght in sub;ecl«matter other than works Part v
Infringement of copyright in subject-matter other than works Division 6

Section 103C

103C Fair dealing for purpose of research or study '

(1) A fair dealing with an audio-visual item does not constitute an
infringement of the copyright in the item or in any work or other
audio-visunal item included in the item if it is for the purpose of

research or study.

(2) For the purposes of this Act, the matters to which regard shall be
had in determining whether a dealing with an audio-visual itemn
constitutes a fair dealing for the purpose of research or study

“include:

(a) the purpose and character of the dealing;

(b) the nature of the audio-visual item; -

{c) the possibility of obtaining the audio-visual item within a
reasonable time at an ordinary commercial price; -

{(d) the effect of the dealing upon the potential market for or
value of, the audio-visual item; and

(e) in a case where part only of the audio-visual item is
copied—the amount and substantiality of the part copied
taken in relation to the whole item.

104 Acts done for purposes of jndiéial proceeding

A copynght subsisting by virtue of this Part is not mfrmged by
- anything done:
(a) for the purpose ofa juchcml prooeedmg ora report of a
judicial proceeding; or
(b) for the purpose of seeking profcssmnal advice from
(1) -a legal practitioner; or :
(i) a person registered as a patent attorney under the
Patents Act 1990, or _
' (iit)} a person registered as a trade marks attorney under the
Trade Marks Act 1995; or _
(c) for the purpose of, or in the course of, the giving of
professional advice by:
(1) alegal pracutioner; or
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(i) a person registered as a patent attorney under the

" Patents Act 1990; or

(iii) a person registered as a trade marks attomcy under the
dee Marks Act 1995,

104A Acts done by Parliamentary libraries for members of
Parliament

A copyright subsisting by virtue of this Part is not infringed by

anything done, for the sole purpose of assisting a person who is a

member of a Parliament in the performance of the person’s duties

as such a member, by an authorized officer of a library, being a

library the principal purpose of which is to prov1de library services
- for members of that Parliament. .

104B Infrmgmg copies made on machines mstalled in libraries and
' archlves

If: : :

(a) a person makes an infringing copy of, or of part of, an
audio-visual item or a published edition of a work on a
machine (including a computer), being a machine installed
by or with the approval of thé body administering a library or
archives on the premises of the library or archives, or outside
those premises for the convenience of persons using the
library or archives; and

* (b} there is affixed to, or in close proximity to, the machine, in a
~ place readily visible to persons using the machine, a notice of
' the prescribed dimensions and in accordance with the
prescribed form; ' '
neither the body administering the library or archives, nor the
officer in charge of the library or archives, is taken to have
authorised the making of the infringing copy merely because the
. ¢copy was made on that machine,
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105 Copyright in certain recordings not infringed by causing
recordings to be heard in public or broadcast

| Copyright subsisting in a sound re.cordir_lg by virtue only of
subsection 89(3) is not infringed by the causing of the recording to
. be hear_d in public or by the broa_d_casﬁng of the rec_ordirlg. .

106 Causing sound recording to be heard at guest h"(iuse or club

(1) Where a sound recordmg is caused 0 be heard in pubhc

(a) at premises where persons res1de or sleep, as part of the
~ amenities provided exclusively for residents or inmates of the
. premises or for those residents or inmates and their guests; or
{b) as part of the activities of, or for the benefit of, a club, society
or other organization that is not established or conducted for
-profit and the principal objects of which are charitable or are
otherwise concerned with the advancement of religion,
education or social welfare;

the act of causing the recording to be so heard does not constitute
~ an infringement of the copyright in the recording.

(2) The last precedmg subsectlon does not apply:
(a) in relation to prermses of a kind referred toin paragraph (a)
_ of that subsection, if a specific charge is made for admission
~ to the part of the premises where the recordmg is to be heard;
or -

. (b} in relation to an orgamzat.lon of a kind referred toin
paragraph (b) of that subsection, if a charge is made for
admission to the place where the recording is to be heard and
any of the proceeds of the charge are applied otherwise than
for the purposes of the organizatiorl. :

(3) A reference in the last precedm g subsection to a specific charge, or
a charge, made for admission includes a reference to a specific
charge, or a charge, made partly for admission and partly for other
purposes.
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107 Making of a copy of the sound recording t’or purpose of

broadcasting

(1) Where the broadcasting by a person of a sound recording would

not {(whether by reason of an assignment or licence or of the
operation of a provision of this Act} constitute an infringement of
the copyright in the recording but the making by the person of a

- copy of the sound recording would, apart from this subsection,

constitute such an infringement, the copyright in the recording is
not infringed by the making by the person of a copy of the sound
recording in association with other matter solely for the purpose of
the broadcasting of the recording in association with the other
matter.

(2) The last preceding subsection does not apply in relation to a copy

of a sound recording if the copy is used for a purpose other than:

{a) the broadcasting of the recording in circumstances that do not
{whether by reason of an assignment or licence or of the
operation of a provision of this Act) constitute an
infringement of the copyright in the recording; or

(b} the making of further copies of the sound recording for the
purpose of the broadcasting of the recording in such
circumstances.

(3) Subsection (1) does not apply in relation to a copy of a sound

recording where the copy is used for the purpose of the
broadcasting of the recording by a person who is not the maker of
the copy unless the maker has paid to the owner of the copyright in
the recording such amount as they agree or, in default of
“agreement, has given an undertaking in writing to the owner to pay
to the owner such amount as is determined by the Copyright
Tribunal, on the application of either of them, to be equitable
remuneration to the owner for the making of the copy.

{4) A person who has given an undertaking referred to in the last

preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the recording and the
owner may recover that amount in a court of competent jurisdiction
from the person as a debt due to the owner,
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(5) .Subsection (1) does not apply in relation-to a copy of a sound
recording unless, before the expiration of the peried of 12 months
commencing on the day on which any of the coptes made in
accordance with that subsection is first used for broadcasting the
recording in accordance with that subsection, or before the
expiration of such further period, if any, as is-agreed between the
maker of the copy and the owner of the copyright in the recording,
all the copies made in accordance with that subsection are
destroyed or are delivered, with the consent of the
Director-General of the Australian Archives, to the Australian
Archives.

(6) The Director-General of the Australian Archives shall not consent
to the delivery to the Australian Archives in accordance with
subsection (5) of a copy of a sound recording unless he or she has

- certified that the recording is of an excepnonal documentary
character.

(7) In this section:

broadcasting does not include simulcasting.

108 Copyright in published recording not infringed by public
performance if equitable remuneration paid

(1) The copyright in a sound recording that has been published is not
infringed by a person who causes the recording to be heard in
pubhc if:

(a) the person has paid to the owner of the copynght in the
recording such amount as thcy agree or, in default of
agreement, has gwen an undertaking in writing to the owner
to pay to the owner such amount as is determined by the
Copyright Tribunal, on the application of either of them, to
be equitable remuneration to the owner for the causing of the

- recording to be heard in public; and
(b) in the case of a recording that was first published outside
- Australia—the recording has been published in Australia or
the prescribed period after the date of the first publication of
the recording has expired.
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(2) A person who has given an undertaking referred to in the last
preceding subsection is liable, when the Copyright Tribunal has
determined the amount to which the undertaking relates, to pay that
amount to the owner of the copyright in the recording and the
owner may recover that amount in a court of competent jurisdiction
from the person as a debt due to the owner.

@3) Regulations prescribing a period for ihe purposes of

paragraph (1)(b) may prescrib_e different periods in relation to
different classes of sound recordings.

109 Copyright in published sound recording not 1nfrmged by
broadcast in certain circumstances

(1) Subject to this section, the copyright in a published sound
recording is not infringed by the making of a broadcast (other than
a broadcast transmitted for a fee payable to the person who made
the broadcast) of that recording if:

(a)

(b)

where there is no order of the Tribunal in force under
section 152 applying to the maker of that broadcast in
relation to the time when that broadcast was made—the
maker of that broadcast has given an undertaking in writing
to the person who is the owner of the copynght in that
recording to pay to the owner such amounts (if any) as may
be specified in, or determined in accordance with, an order of
the Tribunal made under that section in respect of the
broadcasting by the maker, during a period within which that
broadcast was made, of published sound recordings in which
the copyrights are owned by that person and which include
that recording; or
where there is an order of the Tribunal in force under that
section applying to the maker of that broadcast in relation to
the time when that broadcast was made:
(i) the copyright in that recording is owned by a person
 who is specified in the order as one of the persons
among whom the amount specified in, or determined in
accordance with, the order is to be divided and the
maker of the broadcast makes payments to the person in
accordance with the order; or
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‘(ii) the copyright in that recording is owned by a person
. who is not so specified in the order.

(2) The last preceding subsection does not apply in relation to a
.broadcast of a sound recording if the broadcast was made in
accordance with an agreement between the maker of the broadcast
and thc owner of the copynght in the recording.

3) Subsectlon (I) does not apply in relation to a broadcast of a sound
recording that has not been published in Australia if the broadcast
was made before the expiration of the prescribed period after the
.date of the first publication of the recording. - :

(4) Regulations prescribing 2 period for the purposes of the last
- preceding subsection may prescribe different penods in relauon to
drfferent classes of sound recordm £s.

(5) Subsection (1) does not apply in relation to a broadcast of a sound
recording that has not been published in Australia if:

(a) the recording consists of, or includes, 2 musical work in
which-copyright subsists; :

(b) the musical work was made for the purpose of being
‘performed, or has been performed in association with a
dramatic work of has been mciuded in a cinematograph filim;

©oand- '

(© records of the musical work have not beeri supplied (whether
by sale or otherwme) to the pubhc n Austraha

(6) For the purposes of paragraph (3(c),a supplylng of records of a
. musical work shall be disregarded if the supplying was done
otherwise than by, or with the licence of the owner of the
Copyrlght in lhe work. : :

110 Provxswns relatmg to cmematograph t“ Ims'

(I) Where thc v1sual mmges formmg partofa cmematograph film
consist wholly or principally of images that, at the time when they
- were first embodied in an article or thing, were means of
communicating news; the copyright in the film is not infringed by
the causing of the film tobe seen or heard, or to be both seen and
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heard, in public after the expiration of 50 years after the expiration
of the calendar year in which the principal events depicted in the
film occurred.

(2) Where, by virtue of this Part, copyright has subsisted in a

cinematograph film, a person who, after that copyright has expired,
causes the film to be seen or heard, or to be seen and heard, in
public does not, by so doing, infringe any copyright subsisting by
virtue of Part IIT in a literary, dramatic, musical or artistic work.

(3} Where the sounds that are embodied in a sound-track associated

with the visual images forming part of a cinematograph film are
also embodied in a record, other than such a sound-track or a
record derived directly or indirectly from such a sound-track, the
copyright in the cmcmatograph film is not xnfrmged by any use
made of that record.

110A Copying and communicating unpublished sound recordings

and cinematograph films in libraries or archives

Where, at a time more than 50 years after the time at which, or the
expiration of the period during which, a sound recording or
cinematograph film was made, copyright subsists in the sound
recording or cinematograph film but:

(a) the sound recording or cinematograph ﬁlrn has not been
published; and

(b) arecord embodying the sound recording, or a copy of the
cinematograph film, is kept in the collection of a library or
archives where it is, subject to any regulations governing that
collection, accessible to the public;

the copyright in the sound recording or cincmatogr_aiih film and in
any work or other subject-matter included in the sound recording
or cinematograph film is not infringed:

(c) by the making of a copy or the communication of the sound
recording or cinematograph film by a person for the purpose
of research or study or with a view to publication; or

(d)} by the making of a copy or the communication of the sound
recording or cinematograph film by, or on behalf of, the
officer in charge of the library or archives if the copy is
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supplied or communicated to a person who satisfies the

officer that he or she requires the copy for the purpose of

research or study, or with a view to publication and that he or
' she-will not use it for any other purpose.

110B 'Copying and communicating sound recordings and
! cmematograph fitms for preservation and other purposes

NG

Sub]cct to subsection (3), where a copy of a sound recording, being
a sound recording that forms, or formed, part of the collection of a

_ library or archives, is made by or on behalf of the officer in charge

of the library or archives:

(a) if the sound recordmg is held in the collecnon in the form of
a first record—for the purpose of preserving the record
against loss or deterioration or for the purpose of research
that is being, or is to be, carried out at the library or archives
in which the record is held or at another library or archives;

«(b)  if the sound recording is held in the collection in a pubhshed

form but has been damaged or has deteriorated—for the
purpose of replacing the sound recording; or
(c) - if the sound recording has been held in the collection in a
published form but has been lost or stolen—for the purpose
of replacing the sound recording;
the making of the copy does not infringe copyright in the sound
recording or in any work or other subject-matter included in the

.. sound recording.

L

Subject .'tc_') éubséction (3), where a copy of a cinématograph film,
being a cinematograph film that forms, or formed, part of the
collection of a library or archives, is made by or on behalf of the

| 'ofﬁcer n charge of the library or archives:

(a) if the cmematograph film is held in the collection in the form
of a first copy—for the purpose of preservmg the copy
~ against loss or deterioration or for the purpose of research
that is being, or is to be, carried out at the library or archives
" in which the copy is held or at another library or archives;
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(2B) If:

(b) if the cinematograph film is held in the collection in a
published form but has been damaged or has
- deteriorated—for the purpose of replacmg the cinematograph
film; or :

(c)- if the cinematograph film has been held in the collection in a
published form but has been lost or stolen—for the purpose
of replacing the cmematograph film;

the.makmg of the copy does not infringe copynght in the

cinematograph film or in any work or other subject-matter included
in the cinematograph film.

(2A) The copyrightina sound recording or cmematograph film that

forms, or formed, part of the collection of a library or archives, or
in any work or other subject-matter included in such a sound

recording or film, is not infringed by the communication, by or on
behalf of the officer in charge of the library or archives, of a copy
of the sound recording or film made under subsection (1) or(2)to

- -officers of the library or archives by making it available online to

be accessed through the use of a computer términal installed within
the premises of the library or archives with the approval of the
body admlmsterm g the llbrary or archives.

(a) a copy of a sound recording or a cinematograph film is made
by or on behalf of the officer in charge of a library or
archives under this section; and

(b) the copy is made for the purpose of research that is being, or
is to be, carried out at another library or archives;
the copyright in the sound recording or film, or in any work or
other subject-matter included in it, is not infringed by the

. communication, by or on behalf of the officer in charge, of the

copy to the other 11brary or archives by making it available online
to be accessed through the use of a computer terminal installed
within the premises of the other library or archives with the
approval of the body administering the other library or archives.

(3) Subsection (1) does not apply in relation to a sound recording, and

subsection (2) does not apply in relation to a cinematograph film,
held in a published form in the collection of a library or archives
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unless an authorised officer of the library or archives has, after
reasonable investigation, made a declaration stating that he or she
is satisfied that a copy (not being a second-hand copy) of the sound
recording or cinematograph fitm, as the case may be, cannot be
obtained thhm a reasonable time at an ordinary commercial price.

4 Wherc a copy of an unpubhshed sound recording or an

unpublished cinematograph film is made under subsection (1) or

(2) by or on behalf of the officer in charge of a library or archives
for the purpose of research that is being, or is to be, carried out at
another library or archives, the supply or communication of the
copy by or on behalf of the officer to the other library or archives
does not, for any purpose of this Act, constitute the publication of

~ the sound recording or cinematograph film or of any work or other

subject-matter mclucled in the sound recording or cinematograph
film,

110C Making of a copy of a sound recordmg or cmematograph film
for the purpose of mmulcastmg

(1) If the broadcasting of a sound recording or a cinematograph film
would not for any reason constitute an infringement of the
copyright in the recording or film, but the making of a copy of the
recording or film would, apart from this section, constitute an

infringement of the copyright, the copyright is not infringed by the
making of a copy of the recording or film if:
(a) the recording or film from which the copy is made is in
analog form; and : '
(b) the copy is made solely for the purpose of Simulcastmg the
recordlng or film in digital form.

(2) Subsection (1) does not apply in relation to a copy of a recording
or film if the copy is used for a purpose other than:

(a) the simulcasting of the recording or film in circumstances
that do not for any reason constitute an infringement of the
copyright in the recording or film; or

(b) the making of further copies of the recording or film for the
purpose of simulcasting the recordmg or film in such
- circumstances. -
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3

4)

Subsection (1} does not apply in relation to a copy of a recording
or film unless all copies of the recording or film made under that
subsection are destroyed on or before the relevant date specified in
the regulations.

For the purposes of subsectioh (3), the regulations mdy specify
different dates in relation to different classes of sound recordings
or cinematograph films. : -

111 Filming or recording broadcasts for private and domestic use

¢

(2)

(3)

The copyright in a television broadcast in so far as it consists of -
visual images is not infringed by the making of a cinematograph
film of the broadcast, or a copy of such a film, for the private and
domestic use of the person by whom it is made.

The copyright in a sound broadcast, or in a television broadcast in
so far as it consists of sounds, is not infringed by the making of a
sound recording of the broadcast, or a copy of such a sound '
recording, for the private and domestic use of the person by whom
it is made,

For the purposes of this section, a cinematograph film or a copy of
such a film, or a sound recording or a copy of such a sound
recording, shall be deemed to be made otherwise than for the
private and domestic use of the person by whom it is made if it is
made for the purpose of:

(a) selling a copy of the film or sound recording, letting it for
hire, or by way of trade offenng or exposmg it for sale or
hire;

(b) distributing a copy of the film or sound recording, whether

for the purpose of trade or otherwise;

(¢) by way of trade exhibiting a copy of the film or sound

- recording in public;
(d) broadcasting the film or recording; or
{(e) causing the film or recording to be seen or heard in public.
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111A Temporary copy made in the course of communication

(1) A copyright subsisting under this Part is not infringed by making a
temporary copy of an audio-visual item as part of the technical
process of making or receiving a communication.

(2) Subsection (1) does not apply in relation to the making of a
temporary copy of an audio-visual item as part of the technical
process of making a communication if the making of the
communication is an infringement of copyright.

112 Reproductions of editions of work -

‘The copyright in a published edition of a work or works is not
infringed by the making of a reproduction of the whole or a part of
that edition if that reproduction is made in the course of: -
(a) where the edition contains one work only: B
(1) a dealing with that work, being a dealing that does not,
by virtue of section 40, 41, 42, 43 or 44, infringe
copyright in that work; or
(ii} the making of a copy (including a copy for a person
. with a print disability or a copy for a person with an
intellectual disability} of the whole or a part of that
work, being a copy the making of which does not, by
virtue of section 49, 50, 51A, 135ZG, 135Z], 135ZK,
13571, 135ZM, 135ZN, 135ZP, 135ZQ, 135ZR,
135ZS, 135ZT or 182A, infringe copyright in that work;
or o N : ,
(b} where the edition contains more than one work:

(i) a dealing with one of those works or dealings with some
or all of those works, being a dealing that does not, or
dealings that do.not, by. virtue of section 40, 41, 42, 43
or 44, infringe copyright in that work or those works; or

(ii) the making of a.copy (including a copy for a person
with a print disability or a copy for a person with an
inteflectual disability) of the whole or a part of one of
those works or the making of copies (including copies
for persons with a print disability or copies for persons
with an intellectual disability) of the whole or parts of
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some or all of those works, being a copy the making of
which does not, or copies the making of which do not,
by virtue of section 49, 50, 51A, 135ZG, 1357, 135ZK,
135ZL., 135ZM, 135ZN, 135ZP, 135ZQ, 135ZR,
13528, 135ZT or 1824, infringe copyright in that work
or in those works.

112A Importation and sale etc. of books

(1) The copyright in an overseas edition first published on or after the

commencing day, is not infringed by a person who, without the
licence of the owner of the copyright, imports a non-infringing -
book into Australia for a purpose mentioned in paragraph
102(1)(a), (b) or {c).

(2) Subject to this section, the copyright in:

(a) an overseas edition first published before the commencing
day; or
(b) a published edition of a work, being an edition first published
in Australia, whether before, on or after the commencing
day; :
is not infringed by a person who, without the licence of the owner
of the copyright, imports a copy (in this subsection called the
imported copy) of a hardback or paperback version of a
non-infringing book into Australia for a purpose mentioned in

- paragraph 102(1)(a), (b) or (¢) if:

(¢) the person had ordered in writing from the copyright owner,
or the owner’s licensee or agent, one or more copies of that
version of the book (not being second-hand copies or more
copies than were needed to satisfy the person’s reasonable
requirements); and

(d) when the person ordered the imported copy, the original
order mentioned in paragraph (c) had not been withdrawn or
cancelled by, or with the consent of, the person and:

(i) atleast 7 days had elapsed since the person placed the
original order and the copyright owner, licensee or
agent had not notified the person in writing that the
original order would be filled within 90 days after it was
placed; or
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(ii) at least 90 days had elapsed since the person placed the
original order and the copyright owner, licensee or
agent had not filled the order.

(3) The copyright in a published edition of a work (whether the edition
was first published before, on or after the commencing day) is not
infringed by a person who, without the licence of the owner of the
copyright, imports a single copy of a non-infringing book into
Australia if the importation is for the purpose of filling a written
order, or a verifiable tclephone order, by a customer of the person
and:

(a) in the case of a written order, the order contains a statement,
signed by the customer; or :

(b) in the case of a telephone order, the customer makes a
verifiable statement;

to the effect that the customer does not intend to use the book for a
purpose mentioned in paragraph 102(1)(a), (b) or (c).

- (4) The copyright in a published edition of a work (whether the edition
was first published before, on or after the commencing day) is not
infringed by a person who, without the licence of the owner of the
copyright, imports 2 or more copies of a non~1nfr1ng1ng book into
Australia if: L

(a) the importation is for the purpose of ﬁlling a written order, or
a verifiable telephone order, placed with the person by or on
behalf of a library, other than a library conducted for the
profit (direct or indirect) of a person or organisation; and

(b) in the case of a written order—the order contains a statement,
signed by the person placing the order, to the effect that the
library does not intend to use any of the books for a purpose
mentioned in paragraph 102(1)(a), (b) or (c); and

{(c) in the case of a telephone order—the person placing the order
makes a verifiable statement to the effect referred to in
paragraph (b}; and :

- (d) the number of copies soimported is not more than the
number of copies so ordered.

~(5) Without limiting the ways in which a telephone order under
subsection (3) or (4), or a statement under paragraph (3)(b) or
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(4)(c) relating to such an order, may be verified, such an order or
statement is, for the purposes of this section, taken to be verifiable
if the person who takes the order, or to whom the statement is
made, makes a written note of the details of the order or statement
when, or immediately after, the order is placed or the statement 18
-made, as the case may be.

{6) Where:
(a) a book is imported into Australia for a purpose mentioned in
paragraph 102(1}a), (b) or (¢); and
{b) the importation does not, under this section, consmute an
infringement of copyright in a published edition of a work;
the use of the book for any such purpose does not constitute an
infringement of the copyright in the edition and subsection 103(1)
does not apply to the book. :

(7 Subsection (2) does not apply to the importation of a copy of a
hardback version of a non-infringing book into Australia if the
copyright owner, or his or her licensee or agent, is able to supply in
Australia enough copies of a paperback version of the book to fill
any reasonable order.

(8) For the purposes of paragraph (2)(d), a copyright owner, licensee
or agent is not taken to have filled an order by a person for one or
more copies of a version of a book unless and until the copyright
owner, licensee or agent sends the copy, or all of the copies, as the
case requires, to the person. -

(9} In this section:

book does not include:
(a) a book whose main content is one or inore musical works,
with or without any related literary, dramatic or artistic work:
_or
(b) a manual sold with computer software for use in connection
with that software; or

(¢) a periodical publication.

commencing day means the day on which the Copyright
Amendment Act 1991 commences.
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overseas edition means a published edition of a work, being an
edition:
(a) that was first published in a country other than Australia; and
(b} that was not published in Australia within 30 days after its
first publication in that other country.
Note: An edition of a work may, for the purposes of this Act be first
published in Australia if it is published in Australia within 30 days of

an earlier publication elsewhere. For the meaning of first publication,
_see.seclion 2% and, in particular, subsection 29(3).

112B Reproductlon of writing on approved label for containers for
chemical product

The reproduction on a label on a container for a chemical product
‘of any writing appearing on an approved label is not an
infringement of any copyright subsisting under section 92 i
relation to that writing.

112C Copyright subsisting in accessories etc. to imported articles

(1) The copyright in:
(a) a published edition of a work a reproduction of whlch is on,
or embodied in, a non-infringing accessory to an article; or
(b) a cinematograph film a copy of which is a non-infringing
accessory to an article; or
{c) a sound recording a record of which is a non-infringing
accessory to an article;
is not infringed by importing the accessory with the article.
Note: See the definition of accessory in subsection 10(1) and see also

" section 10AD for an expanded meaning of aceessery in relation to
certain imported articles..

" (2) Section 103 does not apply to:

(a) areproduction of a published edition of a work, being a
reproduction that is on, or embodied in, a non-infringing
accessory to an article; or '

(b) acopy of a cinematograph film, being a copy that is a
non-infringing accessory to an article; or
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(c) arecord embodying 2 sound recording, being a record that is
a non-infringing accessory to an article;
if the importation of the accessory is not an infringement of
copyright in the edition, film or recording, as the case may be.

112D Import of non-infringing copy of a sound recording does not

infringe copyright in the sound recording

(1) The copyright in a sound recording is not infringed by a person
who: .
(a) imports into Australia a non-infringing copy of the sound
recording; or
(b) does an act described in section 103 involving an article that
is a non-infringing copy of the sound recording and has been
imported into Australia by anyone.
Note: In 2 civil action for infringement of copyright, a copy of a sound

recording is presumed not to be a non-infringing copy of the sound
recording unless the defendant proves it is. See section 130A.

| (2) This section applies to a copy of a sound recording only if, when

the copy is imported into Australia, the sound recording has been
published:
{a) in Australia; or
(b} in another country (the publwatwn country) by or with the
consent of:
- (i) -the owner of the copyright or related right in the sound
recording in the publication country; or
(it} the owner of the copyright or related right in the sound
recording in the country (the original recording
. country) in which the sound recording was made, if the
law of the publication country did not provide for
copyright or a related right in sound recordings when
publication occurred; or

(iii) the maker of the sound recording, if neither the law of
the publication country nor the law of the original
recording country (whether those countries are different
or not) provided for copyright or a related right in sound
recordings when publication occurred.
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Note: Subsection 29(6) deals with unauthorised publication.
(3) In subsection (2):

owner of the copyright or related right in the sound recording
means the owner at the time publication of the sound recording
occurred.

112DA Importation and sale etc. of copies of electronic literary or
music items

If, in relation to a published edition of a work:

(a} the work is, or is part of, an electronic literary or music item;
and

(b) the edition has been published in Australia or a qualifying
country; '

then the copyright in the published edition is not infringed by a
person who: _

(c) imports into Australia an article that has embodied in it a
non-infringing copy of the electronic literary or music item;
or

{d) does an act mentioned in section 103 involving an article that
has embodied in it a non-infringing copy of the electronic
literary or music item and that has been imported into
Australia by anyone.

Note: Section 130C deals with the burden of proof a defendant bears in a
civil action for infringement of copyright.

112E Communication by use of certain facilities

A person (including a carrier or carriage service provider) who
provides facilities for making, or facilitating the making of, a
commurication is not taken to have authorised any infringement of
copyright in an audio-visual item merely because another person
uses the facilities so provided to do something the right to do
which is included in the copyright.
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Division 7—Miscellaneous

113 Copyrights to subsist independently

(1) Subject to subsection 110(2), where copyright subsists in any
subject-matter by virtue of this Part, nothing in this Part shall be
taken to affect the operation of Part IIl in relation to any literary,

- dramatic, musical or artistic work from which that subject-matter is
wholly or partly derived, and any copyright subsisting by virtue of
this Part is in addition to, and independent of, any copyright
subsisting by virtue of Part III. '

(2) The subsistence of copyright under any provision of this Part does
not affect the operation of any other provision of this Part under
which copyright can subsist.
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Part V—Remedies and offences
Division 1—Preliminary

114 Interpretation

(1) In this Part, action means a proceeding of a civil nature between
parties, and includes a counterclaim. :

(2) In the application of this Part in relation to a counterclaim,
references to the plaintiff and to the defendant shall be read as
references to the defendant and to the plaintiff, respectively.
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Division 2—Actions by owner of éopyr_ight

115 Actions for infringefnent

(1) Subject to t.hlS Act, the owner of a copyright may bring an action
for an mfrmgement of the copynght

(2) Subject to this Act, the relief that a court may grant in an action for
an infringement of copyright includes an injunction (subject to
such terms, if any, as the court thinks fit) and either damages or an
account of profits.

(3) Where, in an action for infringement of copyright, it is established

that an infringement was committed but it is also established that,

_at the time of the infringement, the defendant was not aware, and
had no reasonable grounds for suspecting, that the act constituting
the infringement was an infringement of the copyright; the plaintiff
is not entitled under this section to any damages against the
defendant in respect of the infringement, but is entitled to an

_account of profits in respect of the infringement whether any other
relief is granted under this section or not.

(4) Where, in an action under this section:
(a) an infringement of copyright is established; and
(b) the court is satisfied that it is proper to do so, having regard
to: -
(i) the flagrancy of the inf_ringemeﬁt; and
(ia) the need to deter similar infringements of copyright; and
~ (ib) the conduct of the defendant after the act constituting
the infringement or, if relevant, after the defendant was
informed that the defendant had allegedly infringed the
plaintiff’s copyright; and
(i1) whether the infringement involved the conversion of a
work or other subject-matter from hardcopy or analog
form into a digital or other electronic machine-readable
form: and
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(iii) any benefit shown to have accrued to the defendant by
reason of the infringement; and
(iv) all other relevant matters;

the court may, in assessing damages for the infringement, award
such additional damages as it considers appropriate in the
circumstances.

116 nghts of owner of copyright in respect of mfrmgmg copies

(1} The owner of the copyright in a work or other subject-matter may
bring an action for conversion or detention in relation to:

{a) an infringing copy; or
(b} a device (including a circumvention device) used or intended
1o be uged fqr making mfringing copies.

(1A) In an action for conversion or detention, a court may grant {o the
owner of the copyright aII or any of the remedxes that are avallable
in such an action as if: ' ’

" (a) the owner of the copyright had been the owner of the
infringing copy since the time the copy was made; or -

(b} the owner of the copyright had been the owner of the device
since the time when it was used or intended to be used for
making infringing copies.

(1B) Any relief granted by a court in an action for conversion or
detention is in addition to any relief that the court may grant under
section 115, -

(iC} A court is not to grant any relief to the owner of the copyright in an

" action for conversion or detention if the relief that the court has
granted or proposes to grant under scctton 115 is, in the opinion of
the court a sufﬁment remedy,

(1D} In deciding whether to grant relief in an action for conversion or
detention and in assessing the amount of damages payable, the
court may have regard to the following:.

(a) the expenses incurred by the defendant, being a person who
marketed or otherwise dealt with the infringing copy, in
manufacturing or acquiring the infringing copy;
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(b} whether the expenses were incurred before or after the
infringing copy was sold or otherwise disposed of by the
defendant;

' (¢} any.other matter that the court considers relevant.

(1E) If.the infringing copy is an article of which only part consists of
material that infringes copyright, the court, in deciding whether to
grant relief and in assessing the amount of damages payable, may
~ also have regard to the following:

{(a) the importance to the market value of the article of the
material that infringes the copyright;

(b) the proportion the materlal that infringes copyright bears to
the article;

(c) the extent to which the material that infringes copyright may
be separated from the article.

(2) A plaintiff is not entitled by virtue of this section to any damages
or to any other pecuniary remedy, other than costs, if it is
established that, at the time of the conversion or detention:

(a) the defendant was not aware, and had no reasonable grounds
for suspecting, that copyright subsisted in the work or other
subject-matter to which the action relates;

(b) where the articles converted or detained were infringing
copies—-the defendant believed, and had reasonable grounds
for believing, that they were not infringing copies; or

(¢) where an article converted or detained was a device used or
intended to be used for making articles—the defendant
believed, and had reasonable grounds for believing, that the
articles so made or intended to be made were not or would
not be, as the case may be, infringing copies.
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Section 116A

Division 2A—Actions in relation:to circumvention devices
and electronic rights management information

116A Importation, manufacture etc. of circomvention device and
provision etc. of circnmvention service

(1) Subject to subsections (2), (3) and (4), this section applies if:
~ (a) awork or other subject-matter is protected by a technological
protection measure; and
(b) a person does any of the following acts without the
permission of the owner or exclusive licensee of the
copyright in the work or other subject-matter:

(i) -makes a circumvention device capable of
circumventing, or facilitating the circumvention of, the
technological protection measure; E

(i) sells, lets for hire, or by way of trade offers or exposes
for sale or hire or otherwise promotes, advertises or
markets, such a circumvention device;

(iii) distributes such a circumvention device for the purpose
of trade, or for any.other purpose that will affect
prejudicially the owner of the copyright;

(iv) exhibits such a circumvention device in public by way
of trade;

(v) imports such a circumvention device into Australia for
the purpose of:

(A) selling, letting for hire, or by way of trade
offering or exposing for sale or hire or
otherwise promoting, advertising or marketing,
the device; or

(B) distributing the device for the purpose of trade,

~or for any other purpose that will affect
prejudicially the owner of the copyright; or

(C) exhibiting the device in public by way of trade,
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{vi) makes such a circumvention device available online to
an extent that will affect prejudn::lally the owner of the
copyright;

(vii) provides, or by way of trade promotes, advemses or
markets, a circumvention service capable of
circumventing, or facilitating the circumvention of, the
technological protection meastre; and

(c) the person knew, or ought reasonably to have known, that the
device or service would be used to circumvent, or facilitate
the circumvention of, the techno]ogxcal protecuon measure.

(2) This section does not apply in relation to anything lawfully done
for the purposes of law enforcement or nauonal security by or on
behalf of: . :

(a) the Commonwealth or a State or Territory; or

(b} an authority of the Commonwealth or of a State or Temitory.

(3) This section does not apply in relation to the supply of a
circumvention device or a circumvention service to a person for
use for a permitted purpose if:

(a). the person is a qualified person;_—and :
{b) -the person gives the supplier before, or at the time of, the
supply a declaration signed by the person:
(i) stating the name and address of the person; and
(i) stating the basis on which the person is a qualified
person; and o
(111) stating the name and address of the suppher of the
c1rcumvennon device or circumvention service; and
(iv) stating that the device or service is to be used only fora
permitted purpose by a qualified person; and
(v) identifying the pemﬁtted purpose by reference to one or
. more of sections 47D, 47E, 47F, 48A, 49, 50, 51A and
183 and Part VB; and
(vi} stating that a work or other subject-matter in relation to
which the person proposes to use the device or service
for a permitted purpose is not readily available to the
person in a form that is not protected by a technological
protection measure. '
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{4) This section does not apply in relation to the making or importing
of a circumvention device: '

(a) for use only for a permitted purpose relating to a work or
other subject-matter that is not readily available in a form
that is not protected by a technological protection measure;
or- ' :

(b) for the purpose of enabling a person to supply the device, or

. to supply a circumvention service, for use only for a
permitted purpose.

(4A) For the purposes of paragraphs (3)}(b) and (4)(a), a work or other
subject-matter is taken not to be readily available if it is not
available in a form that lets a person do an act relating to it that is
not an infringement of copyright in it as a result of section 47D,

- 47E, 47F, 48A, 49, 50, 51A or 183 or Part VB.

(5) If this section applies, the owner or exclusive licensee of the’
copyright may bring an action against the person.

(6) In an action under subsection (3), it must be presumed that the
defendant knew, or ought reasonably to have known, that the
circumvention device or service to which the action relates would
be used for a purpose referred to in paragraph (1)((:) unless the
defendant proves otherwise.

(7) For the purposes of this section, a circumvention device or a
" circumvention service is taken to be used for a perrmtted purpose
only if: :

(a) the device or service is used for the purpose of doing an act
comprised in the copyright in a work or other subject-matter;
and

(b) the doing of the act is not an infringement of the copynght in
the work or other subject-matter under section 47D, 47E,

" 47F, 48A, 49, 50, 51 A or 183 or Part VB.

(8) In this section:

qualified person means:
" {a) a person referred to in paragraph 47D(1 ¥{a), 47TE(1Xa) or
47F(1 ¥ a); or
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(b) aperson who is an authorized officer for the purposes of
section 484, 49, 50 or 51A; or
(c) a person authorised in writing by the Commonwealth or a

State for the purposes of section 183; or

~{(d) a person authorised in writing by a body administering an
institution (within the meaning of Part VB) to do on behalf of
the body an act that is not an infringement of copyright
because of that Part.

supply means:
~ {a) inrelation to a circurmvention 'dcvice—sell the device, let it
for hire, distribute it or make it available online; and
(b) in relation to a circumvention service—provide the service.

(9) The defendant bears the burden of establishing the matters referred
to in subsections (3}, (4) and (4A).

116B Removal or alteration of electronic rights management
information

(1) This section applies if: :

(a) a person removes or alters any electronic rights management
information attached to a copy of a work or other
subject-matter in which copyright subsists; and

(b) the person does so without the permission of the owner or
exclusive licensee of the copyright; and '

{c) the person knew, or ought reasonably to have known, that the
removal or alteration would induce, enable, facilitate or
conceal an infringement of the copyright in the work or other
subject-matter.

(2)' If this section -applies, the owner or exclusive licensee of the
copyright may bring an action against the person.

(3) In an action under subsection (2), it must be presumed that the
defendant knew, or ought reasonably to have known, that the
removal or alteration to which the action relates would have the
effect referred to in paragraph (1)(c) unless the defendant proves
otherwise.
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116C Commercial dealings etc. with works whose electronic rights
management information is removed or altered

(1) This section applies if:

(a) a person does any of the following acts in relation to a work
or other subject-matter in which copyright subsists without
the permission of the owner or exclusive licensee of the
copyright:

(i) distributes for the purpose of trade a copy of the work or
other subject-matter;
(ii) imports into Australia a copy of the work or other
subject-matter for the purpose of trade;
(iii) comumunicates a copy of the work or other
subject-matter to the public; and ;

(b) any electronic rights management information attached to the
copy has been removed or altered; and

{c) the person knew that the electronic rights management
information had been so removed or altered without the
permission of the owner or exclusive licensee of the
copyright; and

(d) the person knew, or ought reasonably to have known, that the

- act referred to in paragraph (a) that was done by the person
would induce, enable, facilitate or conceal an infringement of
the copyright in the work or other subject-matter,

(2) If this section applies, the owner or exclusive licensee of the
copyright may bring an action against the person.

(3) In an action under subsection (2), it must be presumed that the
defendant:

(a) had the knowledge referred to in paragraph (1)(c); and
(b) knew, or ought reasonably to have known, that the doing of
the act to which the action relates would have the effect
referred to in paragraph (1)}(d);
unless the defendant proves otherwise.
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116D Remedies in actions under sections 116A, 116B and 116C

(1) The .rel.ief that a court may grant in an aetien uhd_cr ee_giion 116A,I .
1168 or 116C includes an injunction (subject to such terms, if any,
as the court thinks fit) and either damages or an account of profits.

(2) If, in an action under section 116A, 116B or 116C, the court is
satisfied that it is proper to do so, having regard to:

(a) the flagrancy of the defendant’s actions that are the subject of
.the action; and

(b) any benefit shown to have accrued to the defendant asa
result of those acts: and '

(¢) -any other relevant matters;

the court may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances.
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Dmsmn 3—Pr0ceed1ngs where copyrlght is sub,;ect to
' exclusive licence

117 Interprétatioh
In this Division:

if the licence had been an assignment means if, instead of the

licence, there had been granted (subject to conditions

corresponding as nearly as practicable with those subject to which

the licence was granted) an assignment of the copyright in respect

of its application to the doing, at the places and times authorized by
" the licence, of the acts so authonzed : :

the other party means:
(a) in relation to the owner of the copyright—the exclusive
licensee; and
(b) in relation to the exclusive licensee—the owner of the
copyright.

118 Application

This Division applies to proceedings in relation to a copyright in
respect of which an exclusive licence has been granted and is in
force at the time of the events to which the proceedings relate.

119 Rights of exclusive licensee

Subject to the succeeding sections of this Division:

(a) except against the owner of the copyright, the exclusive
licensee has the same rights of action as he or she would
have, and is entitled to the same remedies as he or she would
be entitled to, by virtue of section 115 if the licence had been
an assignment, and those rights and remedies are concurrent
with the rights and remedies of the owner of the copyright
under that section;
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{b) except against the owner of the copyright, the exclusive
licensee has the same rights of action as he or she would
have, and is entitled to the same remedies as he or she would
be entitled to, by virtue of section 116 if the licence had been
an assignment; and :

(¢) the owner of the copyright does not have any rights of action
that he or she would not have, and is not entitled to any
remedies that he or she would not be entitled fo, by virtue of
section 116 if the licence had been an assignment.

120 Joinder of owner or exclusive licensee as a party

{1) Where: :
(a) an action is brought by the owner of the copyright or by the
exclusive licensee; and :

(b} the action, in so far as it is brought under section 115, relates,
in whole or in'part, to an infringement in respect of which the
owner and the licensee have concurrent rights of action under
that section; '

the owner or licensee, as the case may be, is not entitled, except
with the leave of the court, to proceed with the action, in 5o far as it
is brought under that section and relates to that infringement,
unless the other party is joined as a plaintiff in the action or added
as a defendant. :

(2) This section does not affect the granting of an interlocutory
- injunction on the application of the owner of the copyright or of the
exclusive Jicensee. -

121 Defences available a'géinst exclusive licensee

In an action brought by the exclusive licensee by virtue of this
Division, a defence under this Act that would have been available
to a defendant in the action if the action had been brought by the
owner of the copyright is available to that defendant as against the
exclusive licensee.
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122 Assessment of damages where exclusive licence granted

Where an action to which section 120 applies is brought and the
owner of the copyright and the exclusive licensee are not both
- plaintiffs in the action, the court, in assessing damages in respect of
an infringement of a kind referred to in that section, shall:
(a) if the plaintiff is the exclusive licensee—take into account
_any liabilities, in respect of royalties or otherwise, to which
the licence is subject; and
(b) whether the plaintiff is the owner of the copyright or the
exclusive licensee—take into account any pecuniary remedy
already awarded to the other party under section 115 in
respect of that infringement, or any right of action
exercisable by the other party under that section in respect of
that infringement, as the case requires. '

123 Apportionment of profits between owner and exclusive li_censee

Where:

(a) an action, in so far as it is brought under section 115, relates,
in whole or in part, to an infringement in respect of which the
owner of the copyright and the exclusive licensee have
concurrent rights of action under that section; and

(b) in that action, whether the owner of the copyright and the
exclusive licensee are both parties or not, an account of
profits is directed to be taken in respect of that infingement;

then, subject to any agreement of which the court is aware by
which the application of those profits is determined as between the
owner of the copyright and the exclusive licensee, the court shall
apportion the profits between ther in such a manner as the couart
considers just and shall give such directions as the court considers
appropriate for giving effect to that apportionment.

124 Separate actions in relation to the same infringement

In an action brought by the owner of the copyright or by the
exclusive licensee:
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(a) ajudgment or order for the payment of damages in respect of
an infringement of copyright shall not be given or made -
under section 115 if a final judgment or order has been given
or made in favour of the other party directing an account of
profits under that section in respect of the same infringement;
and

(b) ajudgment or order for an account of profits in respect of an

~infringement of copyright shall not be given or made under
- that section if a final judgrnerit or order has been given or
- made in favour of the other party awarding damages or
directing an account of profits under that section in respect of
the same infringement. . -

125 Liability for costs

Where, in an action to which section 120 applies, whether brought
by the owner of the copyright or by the exclusive licensee, the
other party is not joined as a plaintiff (either at the commencement
of the action or at a later time), but is added as a defendant, the
‘'other party is not liable for any costs in the action unless he or she

- enters an appearance and takes part in the proceedings.
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Division 4—Proof of facts in civil actions

126 Pfesumptions as to subsistence and.own'ership of copyright

~ In an action brought by virtue of this Part:

(a) copynght shall be presumed to subsist i in the work or other
subject-matter to which the action relates if the defendant
does not put in issue the question whether copyright subsists

 in the work or other subject-matter; and

(b) where the subsistence of the copyright is established-—the
plaintiff shall be presumed:to be the owner of the copyright if
he or she claims to be the owner of the copyright and the -
defendant does not put in issue the question of his or her
ownership. :

126A Ewdence in relatmn to subsnstence of copyrlght

(1)

2)

(3)

ThlS section applles to an actlon under this Part in Wthh the
defendant puts-in issue the question whether copyright subsists in
the work or other subject matter to which the action relates.

Labels or marks

If a copy of the work or other sub_] eéct matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating the year and place of the first publication, or of the
making, of the work or other subject matter, then the label or mark
is admissible as prima facie evidence of the facts so stated.

Foreign certificates

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states the year and place of
the first publication, or of the making, of the work or other subject
matter, then the certificate or other document is admissible as
prima facie evidence of the facts so stated.
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(4) For the purposes of this section, a document purporting to be a

certificate or document referred to in subsection (3) is, unless the
contrary intention is established, taken to be such a certificate or
document.

126B Evidence in relation to ownership of copyright

I

(2)

(3)

4)

(3)

This section applies to an action under this Part in which the
defendant puts in issue the question of the plaintiff’s ownership of
copyright in the work or other subject matter to which the action

_relates.

Labels or marks

If a copy of the work or other subject matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating that a person was the owner of copyright in the
work or other subject matter at a particular time, then the label or
mark is admissible as prima facie evidence of the facts so stated.

Foreign certificates

If a certificate or other document issued in a qualifying country in
accordance with a law of that country states that a person was the
owner of copyright in the work or other subject matter at a
particular time, then the certificate or other document is admissible
as prima facie evidence of the facts so stated. '

For the purposes of this section, a document purpbrting tobea
certificate or document referred to in subsection (3) is, unless the

contrary intention is established, taken 1o be such a certificate or

document.

Chains of ownership

If:
(a) subsection (2) or (3) applies; and
(b} the plaintiff produces a document stating the following:

(1) each subsequent owner of the copyright the subject of
the action (including the plaintiff’s ownership);
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(i) the date each subsequent owner became the owner of
that copyright;

(iii) a description of the transaction resulting in each
subsequent owner becoming the owner of that
copyright;

then the document is admissible as prima facie evidence of the
facts so stated.

- (6 If: : :
' (a) neither subsection (2) nor (3) applies; and
(b) the plaintiff produces a document stating the following:
(i) the original owner of the copyright the subject of the
action;
(ii) each subsequent owner of that copyright (mcludmg the
plaintiff’s ownership); _
(iii) the date each owner became the owner of that -
copyright; .
(iv) a description of the transaction resulting in each owner
becoming the owner of that copyright;
then the document is admissible as prima facie evidence of the
facts: so stated.

| Offence

(7) A person is guilty of an offence if:
(a) the person produces a document under subsection (5) or (6);
and
(b) the person is reckless as to whether the document is false or
misleading.

Penalty: 30 penalty units.

(8) Strict liability applies to the element of the offence against
subsection (7) that the document is produced under subsection (5)
or (6).

Note: For strict lability, see section 6.1 of the Criminal Code.
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127 Presumptions in relation to authorship of work

(1) Where a name purporting to be that of the author-of a literary,
dramatic, musical or artistic work appeared on copies of the work
as published or a name purporting to be that of the author of an
artistic work appeared on the work when it was made, the person
whose name so appeared, if it was his or her true name or a name
by which he or she was commonly known, shall, in an action
brought by virtue of this Part, be presumed, unless the contrary is
established, to be the author of the work and to have made the
work in circumstances to which subsections 35(4), (5) and (6) do
not apply.

(2) Where a work is alleged to be a work of joint authorship, the last
preceding subsection applies in relation to each person alleged to
be one of the authors of the work as if references in that subsection
to the author were references to one of the authors.

{3} Where, in an action brought by virtue of this Part in relation to a
photograph:

(a) it is established that, at the time when the photograph was
taken, a person was the owner of the material on which the
photograph was taken or, if the ownership of that material as
at that time is not established, that a person was the owner of
the apparatus by which the photograph was taken; or

(b) neither the ownership as at the time when the photograph was
- taken of the material on which it was taken nor the ownership
 as at that time of the apparatus by which it was taken is
established but it is established that, at the time of the death
of a person, the photograph was owned by the person or, if
the ownership of the photograph as at that time is not
established, was in the possession or custody of the person;

the person shall be presumed, unless the contrary is established, to
. have been the person who took the photograph.
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128 Presumptions in relation to publisher of work -

_ Where, in an action brought by virtue of this Part in relation to a
1 literary, dramatic, musical or artistic work, the last preceding
- scction does not apply, but it is established: .

(a) that the work was first published in Australia and was so
published during the period of 50 years that ended
immediately before the commencement of the calendar year
in which:-the action was brought; and '

'(b) that a name purporting to be that of the pubhsher appeared on
copies of the work as first published;

‘then, unless the contrary is established, copyright shall be
presumed to subsist in the work and the person whose name so
appeared shall be presumed to have been the owner of that
copyright at the time of the publication.

129 Presumptlons where author has died

(1) Where, in an action brought by virtue of this Part in relatlon toa
. literary, dramatic, musical or artistic work, it js established that the
author is dead: ) .

(a) the work shall be presumed to be an original work unless the
contrary is established; and :

(b) if it is alleged by the plaintiff that a publication specified in
the aflegation was the first publication of the work, and that it
took piace in a country and on a date so specified—that

- publication shall be presumed, unless the contrary is
established, to have been the first publication of the work,
and to-have taken place in that country and on that date.

(2) Where o

{a} aliterary, dramatlc musu:al or artlthC work has been
published;

{b) the publication was anonymou@ or is alleged by the plaintiff
to have been pseudonymous; and

{c) it is not established that the work has ever been published
under the true name of the author, or under & name by which
he or she was commonly known, or that the identity of the
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author. is generally known or can be ascertained by
reasonable inquiry;
paragraphs (1)(a} and (b} apply, in an action brought by virtue of
this Part in relation to the work, in like manner as those paragraphs
apply where it is established that the author is dead.

130 Evndence in relatmn to recordmgs

(1) In an action brought by virtue of this Part in relation to copyright in

a sound recording, if records embodying the recording or a part of
the recording have been supplied (whether by sale or otherwise) to
the public and, at the time when records embodying the recording
or part of the recording were supplied, the records or their
containers bore a label or other mark containing a statement:

(a) that a person specxﬁed on the label or mark was the maker of
the recording;
(b) that the recording was first publxshed ina year spec;ﬁed on
the label or mark; or
(c) that the recording was first published in a country specified
on the label or mark; _
then the label or mark is admissible as prima facie evidence of the
facts so stated. :

(2) In an action brought by virtue of this Part in relation to copyright in

a sound recording, if:

(a) records embodying the recording or a part of the recording

have been supplied (whether by sale or otherwise) to the
. public; and

(b} at the time when records embodying the recording or part of
the recording were supplied, the records or their containers
bore a label or other mark consisting of the letter “P” in a
circle accompanied by a spemﬁed year and the name of a
person; :

then the label or mark is admissible as prima facie evidence that
the recording was first published in that specified year and that the
named person was the owner of copyright in the recording in the
place and at the time at which the label or mark was affixed to the
records or their containers.

154

Copyright Act 1968



Remedies and offences Part V
Proof of facts in civil actions Division 4

Section 130A

130A Acts relating to imported copies of sound recordings

In an action for infringement of copyright described in section 37,
38, 102 or 103 by an act involving an article that is a copy of a
sound recording, it must be presumed that the copy is not a
non-infringing copy unless the defendant proves that the copy isa
non-infringing copy. : . -
Note 1:  Sections 37 and 38 deal with infringement of copyright in literary,

~ dramatic and musical works {among other things} by. commercial
importation and dealings involving articles.

Note 2:  Sections 102 and 103 deal with infringement of copyright in sound
“recordings (among other things) by commercial importation and
dealings involving articies.

_130B' Acts rela't:ihg to imported cbpies of computer programs

In an action by a plaintiff for mfnngement of ¢copyright descnbed
- in section 37 or 38:
(a) relating to the plaintiff’s copyright in a llterary work that is a
computer program; and
(b) involving an article that has embodied in it a copy of the
program;
it must be presumed, unless the defendant proves otherwise, that
the copy is not a non-infringing copy so far as it relates to the
plaintiff’s copyright.
Note: | Sections 37 and 38 deal with infringement of copyright in literary

works (ameng other things) by commercial impertation and dealings
involving articles.

130C Acts relating to imported copies of electromc literary or music
ltems

In an action by a plaintiff for infringement of copyright described
in section 37, 38, 102 or 103:

(a) relating to the plaintiff’s copyright in a work, orin a
published edition of a work, that is, or is part of, an electronic
literary or music itemn; and

(b) involving an article that has embodied in it a copy of the
electronic literary or music item;
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it must be presumed, unless the defendant proves otherwise, that

the copy is not a non-infringing copy so far as it relates to the . ;-

plaintiff’s copyright.

Note 1: Sections 37 and 38 deal with infringement of copyright in a work by
commercial importation and dealings involving articles:

Note2:  Sections 102 and 103 deal with infringement of copyright in a
. publlshed edition of a work (among other things) by commercial
tmportation and deatings involving articles.

131 Presumption in relation to maker of film

Where the name of a person appeared on copies of a
‘cinematograph film as made available to the public in such a way
as to imply that the person was the maker of the film and, in the
case of a person other than a body corporate, that name was his or
her true name or a name by which he or she was commonly known,
that person shall, in an action brought by virtue of this Part, be
presumed, unless the contrary is established, to be the maker of the
film and to have made the film in circumstances to which
subsection 98(3) does not apply. -
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Division 4A—Jurisdiction and appeals
131A Exercise of jurisdiction

~ The jurisdiction of the Supreme Court of a State or Territory in an
action under this Part shall be exercised by a single J udge of the
Court.

131B Appeals

(1) Subject to subsection (2) a decision of a court of a State or
Territory (however constituted) under this Part is final and
_ conclusive. . .

(2) An appeal lles from a decision of a court of a State or Temtory
_ .under this Part:

(a) to the Federal Court of Austraha, or .
(b) by special leave of the High Court, to the High Court.

131C Jurisdiction of Federal Court of Australia

Jurisdiction is conferred on the Federal Court-of Australia with
respect to actions under this Part.

131D Jurisdiction of Federal Magistratés Court

Jurisdiction is conferred on the Federal Magistrates Court with
respect to civil actions under this Part.
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Division 5—Offences and summary proceedings

132 Offences

(1) A person shall not, at a time when copyright subsists in a work:
(a) make an article for sale or hire;
{b) sell or let for hire, or by way of trade offer or expose for sale
or hire, an article;
(¢) by way of trade exhibit an article in public; or -
(d) import an article into Australia for the purpose of:
(i) selling, letting for hire, or by way of trade offering or
exposing for sale or hire, the article;

(ii) distributing the article for the purpose of trade, or for
any other purpose to an extent that will affect
prejudicially the owner of the copyright in the work; or

(tii) by way of trade exhibiting the article in public;

if the person knows, or ought reasonably to know, the article to be
an infringing copy of the work.

(2) A person shall not, at a time when copyright subsists in a work,
distribute:
(a) for the purpose of trade; or
(b) for any other purpose to an extent that affects prejudicially
the owner of the copyright;
an article that the person knows, or ought reasonably to know, to
be an infringing copy of the work.

(2A) A person shall not, at a time when copyright subsists in a work,
have in his or her possession an article for the purpose of:
(a) selling, letting for hire, or by way of trade offering or
exposing for sale or hire, the article;
(b) distributing the article for the purpose of trade, or for any
other purpose to an extent that will affect prejudicially the
owner of the copyright in the work; or
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3)

4

()

(5AA)

(3A)

(3B).

(¢) by way of trade exhibiting the article in public;
if the person knows, or ought reasonably to know, the article to be
an infringing copy of the work. :

A person shall not, at a time when copyright subsists in a work,
make or have in his or her possession a device that the person
knows, or ought reasonably to know, is to be used for making
infringing copies of the work.

The preceding provisions of this section apply in relation to
copyright subsisting in any subject-matter by virtue of Part IV in
like manner as they apply in relaiion to copyri ght subsisting in a
work by virtue of Part IIL

A person shall not cause a literary, dramatic or musical work to be

_performed in public at a place of public entertainment, if the person

knows, or ought reasonably to know, that copyright subsists in the
work and that the performance constitutes an infringement of the
copyright.

A person shall not cause:
(a) asound recording to be heard in public at a place of public
entertainment; or
(b) a cinematograph film, in so far as it consists of visual images,
to be seen in public at a place of public entertainment or, in
so far as it consists of sounds to be heard in public at such a
place;
if the person knows, or ought reasonably to know, that copyright
subsists in the sound recording or the cinematograph film and that
the copyright will thereby be infringed. '

A person must not provide, or by way of trade promote, advertise
or market, a circumvention service if the person knows, or is
reckless as to whether, the service will be used to circumvent, or
facilitate the circumvention of, a technological protection measure.

A person must not:
(a) make a circumvention device; or
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(b) sell, let for hire, or by way of trade offer or expose for sale or
hire, or otherwise promote, advemse or market, a
circumvention device; or : :

(c) distribute a circumvention device with the intention of
trading, or engaging in any other activity that will affect
prejudicially an owner of copyright; or

(d) by way of trade exhibit a circumvention device in public; or

(e} import a circumvention dev1cc mto Australia with the
intention of:

(i) selling, letting for hire, or by way of trade offering or
exposing for sale or hire, or otherwise promoting,
advertising or marketing, the device: or .

(1) distributing the device for trading, or for engaging in
any other activity that will affect prejudicially an owner
of copyright; or

(iii) exhibiting the device in public by way of trade; or

{f) make a circumvention device available online to an extent

that will affect prejudicially an owner of copyright;
if the person knows, or is reckless as to whether, the device will be
used to circumvent, or facilitate the circumvention of, a
technological protection measure. o

(5C) A person must not remove or alter any electronic rights
management information attached to a copy of a work or other
subject-matter in which copyright subsists, except with the
permission of the owner or exclusive licensee of the copyright, if
the person knows, or is reckless as to whether, the removal or
alteration will induce, enable, facilitate or conceal an infringement

* of the copyright in the work or other subject-matter.

(5D} A person must not:

(a) distribute a copy of a work or other subject -matter in which

copyright subsists with the intention of trading; or

{b) import into Australia a copy of such a work or other
subject-matter with the intention mentioned in paragraph (a);
or :
{c) communicate to the public a copy of such a work or other

subject-matter; :
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without the permission of the owner.or exclusive licensee of the
copyright if any electronic rights management information attached
to the copy has been removed or altered and the person:

(d) knows that the electronic rights management information has
been so removed or altered without the permission of the
owner or exclusive licensee of the copyright; and

(e} knows, or is reckless as to whether, the doing of the act
referred to in paragraph (a), (b) or (¢} will induce, enable,
facilitate or conceal an infringement of the copyright in the
work or other subject-matter.

(3E) -Subsections (SA) and (5B) do not apply in respect of anything
lawfully done for the purposes of law enforcement or national
security by or on hehalf of;

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

(5F) Subsections (5A) and (5B) do not apply in relétion to the supply of
a circumvention device or a circumvention service to a person for
use for a perrmttcd purpose if:

(a) t_he person is a qualified person; and
{b) the person gives the supplier before, or at the time of, the
supply a declaration signed by the person:
“{i) stating the name and address of the person; and’
(i) stating the basis on which the person is a qualified
© person; and _ _
_(iid) stating the name and address of the supplier of the
circumvention device or circumvention service; and

(iv) stating that the device or service is to be used only for a
permitted purpose by a qualified person; and
(v) identifying the permitted purpose by reference to one or
. more of sections 47D, 47E, 47F, 48A 49, 50, 51A and
183 and Part VB; and

(vi) stating that a work or other subject-matter in relation to
which the person proposes to use the device or service
for a permitted purpose is not readily available to the
person in a form that is not protected by a technological
protection measure.
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(5G) Subsection (5B) does not apply in relation to the making or
importing of a circumvention device:

(a) for use only for a permitted purpose relating to a work or
other subject-matter that is not readily available in a form
that is not protected by a technological protection measure;
or

{b) to enable a person to supply the device, or to supply a
circumvention service, for use only for a permitted purpose.

(5GA) For the purposes of paragraphs (5F)(b) and (5G)a), a work or
other subject-matter is taken not to be readily available if it is not
available in a form that lets a person do an act relating to it that is
not an infringement of copyright in it as a result of section 47D,
47E, 47F, 48A, 49, 50, 51A or 183 or Part VB.

(5H) For the purposes of this section, a circumvention device or 2
circumvention service is taken to be used for a permitted purpose
only if:

{a) the device or service is used to do an act comprised in the
copyright in a work or other subject-matter; and

{(b) the act is done with the licence of the owner or exclusive
licensee of the copyright, or is not an infringement of the
copyright in the work or other subject-matter under
section 47D, 47E, 47F, 48A, 49, 50, 51A or 183 or Part VB.

(5)) The only burden of proof that the defendant bears in respect of
subsection (5E), (5F) or (5G) is the burdén of adducing or pointing
to evidence that suggests a reasonable possibility that the act or
matter in question was done or existed..

(6) This section applies only in respect of acts done in Australia.

(6AA) If: :

(a) a person contravenes subsection (1), {2) or (2A); and

(b) the article to which the contravention relates is an infringing
copy because it was made by converting a work or other
subject-matter from hardcopy or analog form into a digital or
other electronic machine-readable form;
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(6AB)

(6AC)

(6A)

(7)

(8)

the person is guilty of an offence punishable on summary
conviction by a fine of not more than 850 penalty units and/or
imprisonment for not more than 5 years.

If
(a) either: :
(i) a person contravenes subsection (1) because of the
doing of an act referred to in paragraph (1}(a), (b} or (c};
or
(ii) ‘a person contravenes subsection (2} or (2A); and
(b) subsection (6AA) does not apply; -

the person is guilty of an offence puniShabIe_ on summary
conviction by a fine of hot more than 550 penalty units and/or
imprisonment for not more than 5 years.

If:
(a) a person contravenes subsection (1) because of the doing of
an act referred to in paragraph (1){(d); and
{b) subsection (6AA) does not apply;
the person is guilty of an offence punishable on summary
conviction by a fine of not more than 650 penalty units and/or
imprisonment for not more than 5 years.

A person who contravenes subsection (3}, (3), (5AA), (5A), (5B),
{5C) or {5D) is guilty of an offence punishable on summary
conviction by a fine of not more than 550 penalty units and/or
imprisonment for not more than 5 years.

Note: . A corporation may be fined up to § times the amount of the maximum
fine. See subsection 4B(3) of the Crimes Act 1814,

Prosecutions for offences against this section may be brought in the
Federal Court of Australia or in any other court of competent
jurisdiction.

Jurisdiction is conferred on the Federal Court of Australia to hear
and determine prosecutions for offences against this section.
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{(9) In this section:

article includes a reproduction or copy of a work or other
subject-matter, being a reproduction or copy in electronic form.

distribute includes distribute by way of communication.

place of public entertainment includes any premises that are
occupied principally for purposes other than public entertainment
but are from time to time made available for hire for purposes of
public cntertainment -

qual;ﬁed person means:
(a) a person referred to in paragraph 47D(1)(a), 47E( 1)(a)or
47F(1)(a); or
(b) a person who is an authorised officer for the purposes of
_ section 484, 49, 50 or 51A; or
{c) aperson authorised in writing by the Commonwealth or a
State for the purposes of section 183;0r
(d) a person authorised in writing by a body administering an
imstitution {within the meaning of Part VB) to do on behalf of
the body an act that is not an infringement of copyright
because of that Part.

supply means:
{a) in relation to a circumvention devnce—sell the device, let it
for hire, distribute it or make it available online; and

(b) in relation to a circumvention service—provide the service.

- {10) In the definition of infringing copy in subsection 10(1) as that
definition has effect for the purposes of this section, the expression
“article” has the meaning given by subsection (9} of this section.

132A Presumptions in relatwn to subsxstence and OWl'lel‘Shlp of
copyright : -

(1) This section applies to a prosecution for an offence against
section 132 in relation to a work or other subject matter.
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Labels or marks

(2) If a copy of the work or other subject matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating the year and. place of the first publication, or of the
making, of the work or other subject matter, then the label or mark
is admissible as prima facie evidence of the facts so stated.

(3) If a copy of the work or other subject matter, or the packaging or
container in which the copy is packaged or contained, bears a label
or mark stating that a person was the owner of copyright in the
work or other subject matter at a particular time, then the label or
mark is admissible as prima facie evidence of the facts so stated.

Foreign certificates

(4) If a certificate or other document issued in a qualifying country in
accordance with a law of that country states the year and place of
the first publication, or of the making, of the work or other subject .
matter, then the certificate or other document is admissible as
prima facie evidence of the facts so stated.

- (5) If a certificate or other document issued in & qualifying country in
accordance with a law of that country states that a person was the
owner of copyright in the work or other subject matter at a
particular time, then the certificate or other document is admissible
as prima facie evidence of the facts so stated.

(6) For the purposes of this section, a document purporting to be a
certificate or document referred to in subsection (4} or (5) 1s, unless
the contrary intention is established, taken to be such a certificate
-or document.

132B Evidence in relation to sound recordings

(1) In a prosecution for an offence against section 132 in relation to a
sound recording, if:
(a) records embodying the recording or a part of the recording
have been supplied (whether by sale or otherwise) 1o the
public; and
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(2)

{b) at the time when records embodying the recording or part of
the recording were supplied, the records or their containers
bore a label or other mark containing a statement:

(i) that a person specified on the label or mark was the
maker of the recording; or
(ii) that the recording was first published in a year specified
on the label or mark; or
(i) that the recording was first published in a country
specified on the label or mark;
then the label or mark is admissible as prima facie evidence of the
facts so stated. '

In a prosecution for an offence against section 132 in relation to a
sound recording, if: '

(a) records embodying the recording or a part of the recording
have been supplied (whether by sale or otherwise) to the
public; and

(b) at the time when records embodying the recording or part of
the recording were supplied, the records or their containers
bore a label or other mark consisting of the letter “P” ina
circle accompanied by a specified year and the name of a
person;

then the label or mark is admissible as prima facie evidence that
the recording was first published in that specified year and that the
named person was the owner of copyright in the recording in the
place and at the time at which the label or mark was affixed to the
records or their containers. ' '

133 Destruction or delivery up of infringing copies etc.

(4) The court before which a person is charged with an offence by

reason of a contravention of section 132 may, whether the person is
convicted of the offence or not, order that any article in the
possession of the person that appears to the court to be a
circumvention device used or intended to be used in contravention
of that section, or to be an infringing copy, or to be a device or
recording equipment used or intended to be used for making
infringing copies, be destroyed or delivered up to the owner of the
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copyright concerned or otherwise dealt with in such manner as the
court thinks fit.

133A Advertisement for supply of infringing copies of works or
other sub,]ect matter

{1) Where:
(a) a person, by any means, publishes, or causes to be published,
in Australia an advertisement for the supply in Australia
{whether from within or outside Australia) of a copy of a
work or other subject matter; and

{b) the person knows, or ought reasonably to know, that the copy
is, or will be, an infringing copy;
the person is guilty of an offence punishable upon conviction by:
(c) afine not exceeding 15 penalty units and/or imprisonment
for not more than 6 months, if the person is an individual; or

(d) afine not exceeding 150 penalty units, if the person is a body
corporate.

(2) For the purposes of this section, a communication of a work or
other subject matter that, when received and recorded, will result in
the creation of a copy of the work or other subject matter is taken
to constitute the supply of a copy of the work or other subject
matier at the place where the copy will be created.

(3) Prosecutions for offences against this section may be brought in the
Federal Court of Australia or in any other court of competent
Jjurisdiction.
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Division 6—Miscellaneous
134 Limitation of actions in respect of infringement of copyright

(1) An action shall not be brought for an infringement of copyright or
in respect of the conversion or detention of an infringing copy, or
of a device (including a circumvention device) used or intended to
be used for making infringing copies, after the expiration-of six -
years from the time when the infringement took place or the
infringing copy or device was made, as the case may be.

(2) An action may not be brought under section 116A, 116B or 116C
in respect of an act done by a person if more than 6 years have
elapsed from the time when the act was done. '

134A Affidavit evidence

(1) Subject to subsection (2), at the trial of a proceeding, being:
(a) an action brought by virtue of this Part; or
{(b) a prosecution for an offence against this Act;
evidence that: }
(c) at a particular time, copyright subsisted in the work or other
subject-matter to which the proceeding relates; or

(d) at a particular time, copyright in that work or subject-matter
was owned by, or exclusively licensed to, a particular person;
or :

(e} at a particular time, copyright in that work or subject-matter
was not owned by, or exclusively licensed to, a particular
person; or

{(f) a particular act was done without the licence of the owner of
the copyright, or of the exclusive licensee of the copyright, in
that work or subject-matter;

may be given by affidavit.
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(2) If a party to a proceeding referred to in subsection (1) desires in
good faith that the person who made an affidavit referred to in that
subsection that is proposed to be used in the proceeding be
cross-examined with respect to the matters in the affidavit, the
affidavit may not be used in'the proceeding unless the person
appears as a witness for such cross-examination or the court in

-~ which the proceeding is being tried, in its discretion, permits the
affidavit to be used without the person so appearing.
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‘Division 7-—Seizure of imported copies of copyright
- material '

134B Interpretation
" In this Division: |
CEO means the Chief Executive Officer of Customs.

copy, in relation to copyright material, means:
_(a) if the copyright material is a work—an article in which the
work is embodied; or
(b) if the copyright material is a sound recording, or a sound
broadcast as recorded in a sound recording—a record
embodying the sound recording; or
{c) if the copyright material is a cinematograph film or-a
television broadcast as recorded in a cinematograph film—an
article in which the visual images or sounds comprising the
film are embodied; or
(d). if the copyright material is a published edition of a work—an
article in which the edition is embodied.

_copyright material means:
(a) a work; or
(b) asound recording; or
(c) acinematograph film; or
{d) a published edition of a work; or

(e) atelevision or sound broadcast as recorded in a
cinematograph film or a sound recording.

importer, in relation to copies of copyright material, includes a
person who or which is, or holds himself, herself or itself out to be,
the owner or importer of the goods comprising the copies.

objector, in relation to particular seized copies, means the person
who gave the notice under subsection 135(2) as a result of the
giving of which the copies were seized.
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owner, in relation to the copyright in copyright material, includes
an exclusive licensee of the copyright in the material.

seized copies means copies seized under subsection 135(7).
135 Restriction of importation of copies of works etc.

(1) In this section:
(a) areference to Australia does not include a reference to the
external Territories; and

- " (b) a reference to importation into Australia does not include a
‘reference to importation from such a Territory.

(2) A person may give the CEO 2 written notice stating:

(a) that the person is the owner of the copyright in copynght
material; and

" - {b) that the person objects to the importation into Australia of
" copies of the copyright material to which this section applies.

(3) A nouce under subsection (2) _
- - (a) is to be given together with any prescribed document; and
(b) is to be accompanied by the prescribed fee (if any).

(4) This section apphes to a copy of copyright material if the making
: of the copy would, if it had been carried out in Australia by the
person importing the copy, have constituted an infringement of the
copyright in the copyright material.

(5) Unless it is revoked under subsection (6} or declared to be
meffective under subsection (6A), a notice under subsection (2)
remains in force untik:

(a) the end of the period of 2 years commencing on the day on-
which the notice was given; or

" (b) the end of the period for which the copyright in-the copyright
- material to which the notice relates is to subsist;

‘whichever is the earlier.

{6) A notice under subsection (2) may be revoked by written notice
given to the CEO by the person who gave the first-mentioned
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notice or by a subsequent owner of the copyri ght in the copyright
material to which the notice relates.

{(6A) If the CEO beheves, on reasonable grounds, that .it is no longer
appropriate to give effect to a notice given under subsection (2},
the CEO may, by writing, declare the notice to be ineffective.

Note: Subsection 195B(3) req::zires the CEO to notify the person who gave
- the notice of the decision declaring the notice to be ineffective.
(N It: o :
(a) anotice has been gwen under subsecnon (2) in respect of
copyright material; and . : .
(b) the notice has not been declared to be meffecnve or revoked;
-(¢) a person Imports copies of the copynght materlal to which
this section applies into Australia for the:purpose of:
(i) selling,letting for hire, or by way of trade offering or
- exposing for sale or hire, the copies;-or
(ii) distributing the copies for the purpose of trade; or
(iii) distributing the copies for any other purpose to an extent
that will affect prejudicially the owner of the copynght
in the copyright material; or

(iv) by way of trade exhibiting the copies in pubhc; and
"(d) the copies are subject to the control of the Customs within
the meaning of the Customs Act 190]; '

the CEO may seize the copies.

(8) The regulatlons may make provision for or in relation to:
(a) the forms of notices under this section; and’

(b) the times at wh1ch and the manner in which, notices are to be
gwcn and

(c) the giving of 1nformatlon and ev1dence to the CEO

(9) The regulat:ons may contain:provisions s:rrular to the prows;ons of
this Division in relation to the importation into external Territories
(other than importation from Australia or from another such

- Territory) of copies of copyright material.
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(10) This Division does not apply to the importation into Australia of
- copies of copyright material whose importation does not constitute
an infringement of copyright because of section 44A, 44D, 44E,
44F, 1124, 112D or 112DA.

(10A) This Division does not apply to the importation into Australia of
copies of copyright material whose importation does not constitute
an infringerment of copyright because of section 44C or 112C,

135AA Security for expenses of seizure

The CEO rnay refuse to seize copies under subsecuon 135(H
unless:

(a) the objector has deposited with the CEQ a sum of money
that, in the opinion of the CEQ, is sufficient to reimburse the
Commonwealith for the reasonable expenses it is likely to
incur as a result of the seizure of the copies; or

(b) the objector has given security, to the satisfaction of the
CEQ, for the re1mbursement of the Commonwealth for those
expenses

135AB Secure storage of seized copies

Seized cop:es must bc taken to such secure place as the CEO
directs.

135AC Notice of 'seizure

(1) As soon as is practicable after copies are seized under subsection
135(7), the CEO must give to the importer and the objector, either
personally or by post, a written notice identifying the copies and
stating that the identified copies have been seized.

(2} A notice under subsection (1) must also state:

(a) if it is given to the objector—the name, and (if known) the
address of the place of business or residence, 'of the importer;
and

(b) if it is given to the importer—-the name, and the address of .
the place of business or residence, of:
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(i) the objector; or
(ii) if the objector has nominated a person to be the
objector’s agent or representative for the purposes of
this Division—that person; and
(c) in each case—that the copies will be released to the importer
unless:

(i) an action for infringement of copyright in relation to the
copies is instituted by the objector within a specified
period from the day specified in the notice; and

(it} a written notice stating that the action has been
instituted is given to the CEO within that period.

{3) The period to be specified for the purposes of
subparagraph (2)(c)(i) is the period prescribed for the purposes of
that paragraph.

(4) The day specified for the purposes of subparagraph (2)(c)(i) must
not be earlier than the day on which the notice is given.

(5) The objector may, by written notice given to the CEQ before the
end of the period specified in a notice for the purposes of
subparagraph (2)(c)(i) (the retention period), request that the
period be extended. o

(6) Subject to subsection (7), if:
(a) arequest is made in accordance with subsection (5); and
(b) the CEOQ is satisfied that it is reasonable that the request be
granted; _
the CEO may extend the retention period by such period as is
prescribed.

(7Y A decision on a request made in accordance with subsection (5)
must be made within 24 hours after the request is made. However,
such a decision cannot be made after the end of the retention period
to which the request relates.

(8) The CEO may, at any time after the copies are seized, give to the
objector:
(a) the name, and the address of the place of business or
residence, of the person or body that made the arrangements,
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on behalf of the importer, for the copies to be brought to
Australia or any information that the CEQ has, and believes
on reasonable grounds may help in identifying and locating
that person or body; and

(b) any other information that the CEQ has, and believes on
reasonable grounds may be relevant for the purpose of
identifying and locating the importer.

135AD Inspection, release etc. of seized.copies

(1) The CEQ may permit the objector or the importer to inspect the
seized copies.

(2) H the objector gives the CEO the requisite undertakings, the CEO
may permit the objector to remove one sample of the seized copies
from the custody of the CEO for inspection by the objector.

(3} If the importer gives the CEO the requisite undertakings, the CEO
may permit the importer to remove one sample of the seized copies
from the custody of the CEO for inspection by the importer.

(4) The requisite undertakings are undertakings in writing that the
person giving the undertaking will:
(a) return the sample copy to the CEO at a specified time that is
satisfactory to the CEO; and

(b) take reasonable care to prevent damage to the sample copy.

(5) If the CEO permits inspection of the seized copies, or the removal
of a sample copy, by the objector in accordance with this section,
the Commonwealth is not liable to the importer for any loss or
damage suffered by the importer arising out of?

(a) damage to any of the seized copies incurred durmg that
mspectlon ar :

(b) anything done by the objector or any other person to, or in
relation to, a sample copy removed from the custody of the
CEO or any use made by the objector of such a sample copy.
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135AE Forfeiture of seized copies by consent

(1) Subject to subsection (2}, the 1mp0rtér rhay, by written notice to
the CEO, consent to the seized coplcs hemg forfeited to the
Commonwealth. : _

(2} The notice niu_st be given before any action for infringement of
copyright in relation to the copies is instituted.

(3) If the importer gives such a notice, the copies are forfeited to the
. Commonwealth and must be disposed of:
(a} in the manner prescribéd by the regulations; or
(b} if no manner of disposal is so prescribed—-as the CEQ
directs.

135AF Compulsory release of seized copies to the importer

(1) The CEO must release seized copies (not being copies forfeited to
the Commonwealth under section 135AE) to the importer on the
expiration of the retention period for the copies if the objector has
not, before the expiration of that period: o

(a) instituted an action for infringement of the relevant copyright
in respect of the copies; and

(b) given written notice to the CEO stating that the action has
been instituted. '

(2) For the purpose of subsection (1), the retention period for seized
copies is:

- {a) the period specified in a notice gi_ven under subsection
135AC(1) in respect of the copies; or

(b) if that period has been extended under subsection 135AC(6),
that period as so extended.

(3 If:

(a) an action for infringement of copyn ght has been instituted in
respect of seized copies; and

(b) at the end of a period of 3 weeks commencing on the day on
which the action was instituted, there is not in force an order
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of the court in which the action was instituted preventing the-
release of the copies;

the CEO must release the copies to the importer.-

4) If the objec'tor gives written notice to the CEO stating that he or
she consents to the release of the seized copies, the CEO must
‘release the coples to the meorler

{5) Thls sectlon has effect subject to sectmn 135AH

135AG Provision relating to actions for mfrmgement of copyright

(1) 'In this section, infringement action means an action for an
infringement of copyright constituted by the importation of seized
copies.

(2) The court in which an infringement action is pending may,' on the
~application of a person having a sufficient interest in the -
subject-matter of the action, allow the person to be Jonned asa
defendant to the action,

(3) The CEQ is enutlcd to be heard on the hearing of an infringement
action.

(4) In addition to any relief that may be granted apart from this
section, the court may:

(a) at any time, order that the selzed copies be released to the
importer subject to such conditions (if any) as the court
thinks fit; or

(b) order that the seized copies not be released to the importer
before the end of a specified period; or

(c) order that the goods be forfeited to the Commonwealth.

.(5) A court may not make an order under paragraph (4)(a) if it is
satisfied that the CEO is required or permitted, under any other law
-of the Commonwealth, to retain control of the seized copies.

(6) The CEO must comply with an order made under subsection (4).
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(7) If: -

{a) the court decides that the relevant copyright was not
infringed by the importation of the seized copies; and

(b) a defendant to the infringement action satisfies the court that
~ he or she has suffered loss or damage asa result of the
seizure of the copies;

the court may order the objector to pay to that defendant such

amount as the court determines as compensation for any part of

that loss or damage that is attributable to a period beginning on or

after the day on which the action was commenced.

135AH Retention of control of seized copies

In spite of section 135AF, in a case in which no order has been
made under subsection 135AG(4) in relation to seized copies, the
CEOQ is not obliged to release or dispose of the copies if the CEQ is
required or permitted, under any other law of the Commonwealth,
to retain control of the copies.

135A1 Disposal of seized copies ordered to be forfeited

If a court orders that seized copies are to be forfeited to the
Commonwealth, the copies must be disposed of:
(a) in the manner prescribed by the regulations; or
(b) if no manner of disposal is so prescribed—as the CEO
directs.

135AJ Insufficient security

(1) If the reasonable expenses incurred by the Commonwealth in
relation to action taken by the CEO under this Division or taken in
accordance with an order of a court under this Division exceed the
amount deposited, or the amount of the security given, under
section 135AA, the amount of the excess is a debt due to the
Commonwealth.

(2) The debt created by subsection (1) is due:
(a) by the objector; or
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(b) if there are 2 or more objectors, by the objectors jointly and
severally. :

135AK Fmmunity of the Commonwealth

The Commonwealth is not lable for any loss or damage suffered |
by a person: - _ o
" (a) because of the seizure of copies, or the failure of the CEO to
. seize copies, under this Division; or _
(b). because of the release of any seized copies. -
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Part VAA—Broadcast decoding devices
Division 1—Preliminary
135AL Definitions

In this Part:

. action means a proceeding of a civil nature between parties, and
includes a counterclaim.

broadcast decoding device means a device (including a computer
program) that is designed or adapted to enable a person to gain
access to an encoded broadcast without the authorisation of the
broadcaster by circumventing, or facilitating the circumvention of,
the technical means or arrangements that protect access in an
intelligible form to the broadcast.

broadcaster means a person who makes an encoded broadcast.

- encoded broadcast means: _
(a) abroadcast that is made available only to persons who have
the prior authorisation of the broadcaster and only on
“payment by such persons of subscription fees (whether
periodically or otherwise); or
{b) a broadcast (other than a radio broadcast or a broadcast to
. which paragraph (a) applies) delivered by a broadcasting
- service that is a commercial or national broadcasting service
within the meaning of the Broadcasting Services Act 1992;
- being a broadcast, access to which in an intelligible form is
. - protected by a technical measure or arrangement (including a
computer program).

135AM Counterclaim
In the application of this Part in relation to a counterclaim,

references to the defendant are to be read as references to the
plaintiff.
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Division 2—Action in relation to broadcast-decoding
devices

135AN Actions in refation to the manufacture of and dealmg with
‘broadcast decoding devices _

(1) Subject to subsection (2), this section apphes if:
(a) abroadcaster makes an encoded broadcast; and
(b) a pérson does any of the following acts without the
permission of the broadcaster:
. (i) makes a broadcast decoding dev1ce, -
(11) sells, lets for hire, or by way of trade offers or exposes
- :for sale or hire, a broadcast decoding device;

(iii) distributes a broadcast decoding device for the purpose
of trade, or for any other purpose that wlll affect
prejudicially the broadcaster; -

(iv) exhibits a broadcast decoding device in pubhc by way
of trade; :

(v) imports a broadcast decoding devnce nto Australia for
the purpose of: :

(A) selling, letting for hire, or by way of trade
offering or exposing for sale or hire, the device,
or - . Co

(B) distributing the device for the purpose of trade,
or for any other purpose that will affect
prejudicially the broadcaster; or

(C) exhibiting the device in public by way of trade;

(vi) makes a broadcast decoding device available online to
an extent that will affect prejudlmally the broadcaster;
and

(c) the person knew, or ought reasonably to have known, that the
device would be used to enable a person to gain access to an
encoded broadcast without the authorisation of the
broadcaster
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(2) This section does not apply in relation to anything lawfully done
for the purposes of law enforcement or national security by or on
behalf of:

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

(3) Subject to subsection (8), if this section applies, the broadcaster
may bring an action against the person.

(4) The relief that a court may grant in an action under this section
includes an injunction (subject to such terms, if any, as the court
thinks fit) and either damages or-an account of profits.

(5) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to: _

(a) the flagrancy with which the defendant d1d any of the acts
described in paragraph (1)(b); and

(b) any benefit shown to have accrued to the defendant as a
result of making or dealing with the rclcvant broadcast
decoding device; and

(c) all other relevant matters;

the court may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances.

(6) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to all relevant matters, the court
may, by order, direct that the relevant broadcast decoding device
be destroyed or otherwise dealt with as specified in the order.

(7) In an action under this section it must be presumed that the
defendant knew, or ought reasonably to have known, that the
broadcast decoding device would be used for the purpose referred
to in paragraph (1)(c) unless the defendant proves otherwise,

(8) An action cannot be brought against a person under this section in
respect of any act described in paragraph (1)(b) after the expiration
of 6 years from the time when the person did the act.
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135ANA Actions in relation to the use of broadcast decoding devices
for commercial purposes

(1) Subject to subsection (2), this section applies if:

(a) a broadcaster makes an encoded broadcast; and

(b) a person uses, or authorises the use of, a broadcast decoding
device to gain access to an encoded broadcast without the
authorisation of the broadcaster; and

(c) the person so uses, or authorises the use of, the device for the
purposes of, or in connection with, a trade or business carried
on by, or in association with, the person; and

(d) the person knew, or ought reasonably to have known, that the
broadcaster had not authorised the person to gain access to
the broadcast by so using, or authorising the use of, the
device. ' '

(2) This section does not apply in relation to anything lawfully done
for the purposes of law enforcement or national security by or on
behalf of:

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

(3) Subject to subsection (7), if this section applies, the broadcaster
may bring an action against the person.

(4) The relief that a court may grant in an action under this section
includes an injunction (subject to such terms, if any, as the court
thinks fit) and either damages or an account of profits.

(5) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to: '

(a) the flagrancy with which the defendant did an act described
in paragraph (1)(b}; and

(b) any benefit shown to have accrued to the defendant, or to the
trade or business carried on by, or in association with, the
defendant, as a result of the use of the broadcast decoding
device; and
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(c) all other relevant matters;

the court may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances.

(6) If, in an action under this section, the court is satisfied that it is
proper to do so, having regard to all relevant matters, the court
may, by order, direct that the relevant broadcast decoding device
be destroyed or otherwise dealt with as specified in the order.

(7) An action cannot be brought against a person under this section in
respect of an act described in paragraph (1)(b) after the expiration-
of 6 years from the time when the person did the act.
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) _Secti(_n_l 135AP

Division 3—Jurisdiction and appeals

135AP Exercise of jurisdiction

The jurisdiction of the Shp_refne Couri of a State or Territory in an

action under the Part is.to be exercised by a single Judge of the
Court. ' '

135AQ Appeals
(1) Subjectto subsectidn (2), a decision of a court of a State or

Temritory (however constituted) under this Part is final and
conclusive.

(2) An appeal lies from a decision of a court of a State or Territory
under this Part:
(a) to the Federal Court of Australia; or
(b) by special teave of the High Court, to the High Court.

135AR Jurisdiction of Federal Court of Australia

Jurisdiction is conferred on the Federal Court of Australia with
respect to actions under this Part.

135ARA Jurisdiction of Federal Magistrates Court

Jurisdiction is conferred on the Federal Magistrates Court with
respect to civil actions under this Part.
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Division 4—Offences

135AS Offences

(1) A person must not:
(a) make a broadcast decoding device; or
(b} sell, let for hire, or by way of trade offer or exposc for sale or
hire, a broadcast decoding device; or
(c) distribute a broadcast decoding device with the intention of
trading, or engaging in any other activity that wﬂl affect
- prejudicially a broadcaster; ot
(d) exhibit a broadcast decoding device in public by way of
trade; or
(e) import a broadcast decoding dev1ce into Australla w1th the
intention of:
(1) selling, letting for hire, or by way of trade, offering or
exposing for sale or hire, the device; or
(ii) distributing the device for trading, or for engaging in
- any other activity. that w1ll affect pre]udxcxally a
broadcaster; or
(tii) exhibiting the device in public by way of trade; or
(f) make a broadcast decoding device available on-line to an
extent that will affect prejudicially a broadcaster;
if the person knows, or is reckless as to whether, the device will be
used to enable a person to gain access to an encoded broadcast
without the authorisation of the broadcaster.

(2) Subsection (1) does not apply in respect of anything lawfully done
for the purposes of law enforcement or national security by or on
behalf of:

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

186

Copyright Act 1968



Broadcast decoding devices Part VAA
Offences Division 4

Section 135AT

(3) The only burden of proof that a defendant bears in respect of
subsection (2) is the burden of adducing or pointing to evidence
that suggests a reasonable possibility that the matter in question
existed.’

{(4) A person who contravenes subsection (1) is guilty of an offence
punishable on summary conviction by a fine of not more than 550
penalty units and/or imprisonment for not more than 5 years.

' 135AT Prosecutions

oy Présgchtion_s for offences against section [35AS may be brought in
the Federal Court of Australia or in any other court of competent
jurisdiction.

(2) Jurisdiction is conferred on the Federal Court of Australia to hear
and determine prosecutions for offences against section 135AS.

135A0 Destructlon etfc. of devices

o The court before which a person is charged with an offence against
_section 135AS may, whether the person is.convicted of the offence
or not, order that any article in the possession of the person that
_ appears to the court to be a broadcast decoding device be destroyed
' or otherwise dealt with in such manner as the court thinks fit.
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Part VA—Copying and cormmunication of

broadcasts by educational and other
mstltutlons

Division 1—Preliminary

135A Interpretation

In this Part:
administering body means a body administering an institution.

agreed notice means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society
by the administering body giving the notice is to be assessed on the
basis of an agreed system. ' '

collecting society means the body that is, for the time being,
declared to be the collectmg society under section 135P.

msmarwn means: .
{a) an educational institution; or
(b) an institution assisting persons with an intellectual disability.

notice holder means the person who is, for the time being,
appointed to be the notice holder under section 135T.

preview copy means a copy of a broadcast referred to in
section 135F.

records notice means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society
by the administering body giving the notice is to be assessed on the
basis of a records system.

relevant copyright owner means the owner of the copyright in a
work, a sound recording or a cinematograph film.
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remuneration nofice means a notice referred to in subsecuon
135G(1).

rules, in relation to the collecting society, means the provisions of
the memorandum and articles of association of the society.

sampling notice means a remuneration notice specifying that the
amount of equitable remuneration payable to the collecting society
by the administering body giving the notlce is to be assessed on the
basis of a sampling system.

135B Copies and communications of broadcasts

In this Part: -

(a) areference to a copy of a broadcast is a reference to a record
embodying a sound recording of the broadcast or a- copy of a
cinematograph film of the broadcast; and -

(b) a referénce to the making of a copy of a broadcast is a
reference to the making of a copy of the whole or a part of
the broadcast; and

(c) areference to the communication of a copy of a broadcast is
a reference to the communication of a copy of the whole or a
part of the broadcast.

135D Operation of collecting society rules

This Part applies to the collecting society despite anything in the
rules of the society but nothing in this Part affects those rules so far
as they can operate together with this Part.
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Division 2—Copying and communication of broadcasts

135E. Copying and communication of broadcasts by educational
institutions etc.

(1) The copyright in a broadcast, or in any work, sound recording or

cinematograph film included in a broadcast, is not infringed by the
making or communication, by or on behalf of an administering
body, of a copy of the broadcast if:

(a)

(b)

()

(d)

()

(b)
(c)

a remuneration notice, given by or on behalf of the
administering body to the collecting society, is in force;

where the copy or communication is made by, or on behalf
of, a body administering an educational institution—the copy
or comnmunication is made solely for the educational
purposes of the institution or of another educational
institution;

where the copy or communication is made by, or on behalf
of, a body administering an institution assisting persons with
an intellectual disability—the copy or communication is
made solely for the purposes of use in the provision of
assistance to persons with an intellectual disability by the
institution or by another similar institution; and

the administering body complies with subsection 135K(1) or

{(3), or section 135KA, as the case requires, in relation to the
copy or commurtication.

(2) Where a copy, or communication of a copy, of a broadcast referred
to in subsection (1)

is used for a purpose other than a purpose referred to in
paragraph (1)(b} or (c);

is made, sold or otherwise supplied for a financial profit; or
is given to an administering body when there is not in force a
remuneration notice given by that body to the collecting
society;

with the consent of the administering body by whom, or on whose
behalf, it is made, subsection (1) does not apply, and shall be taken
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never to have applied, to the making of the copy or
communication.

135F Making and communication of preview copies

(1} The copyright in a broadcast, or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
making of a preview copy of the broadcast.

"(2) A copy of a broadcast is a preview copy if:

(a) the copy is made by, or on behalf of, an administering body;

(b) aremuneration notice, given by, or on behalf of, the
administering body to the collecting society, is in force; and

(c) the copy is made and used solely for the purpose of enabling
that body to decide whether or not the copy should be
retained for the educational purposes of the institution
administered by it, or for use in the provision of assistance 1o
persons with an intellectual disability by the institution
administered by it, as the case may be.

(3) Subject to this section, a preview copy shall be destroyed within 14
days after the day on which it was made (in this section called the
preview period).

(4) A preview copy may be retained after the end of the preview
period if:

(a} where the relevant institution is an educational
institution—the copy is retained solely for the educational
purposes of the institution; or .

(b} where the relevant institution is an institution assisting
persons with an intellectual disability—the copy is retained
solely for the purpose of use in the provision of assistance to
such persons by the institution.

(5) Where a preview copy is retained under subsection (4), subsection
135E(1) applies in relation to the copy after the end of the preview
period as if the copy had been made solely for a purpose referred to
in paragraph 135E(1)(b) or (¢).
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{6) Where a preview copy is neither destroyed within the preview -
period nor retained under subsection (4), subsection (1) does not
apply, and shall be taken never to have applled to the- makmg of
the copy.

(7) The copyright in a broadcast, or in any work, sound recording or
cinematograph film included in a broadcast, is not infringed by the
communication of a preview copy of the broadcast if:

(a) the communication is made solely to enable an administering
body to decide whether or not that copy should be retained:
(i) for the educational purposes of the institution
administered by it; or .

(it} for use in the provision of assistance to persons with an
intellectual disability by the institution administered by
it; and

(b) the communication is made only to the extent necessary for
the purpose mentioned-in paragraph (a); and
(c) the communication is made within the preview period.

135G Remuneration notices

(1) An administering body may, by notice in writing given to the
collecting society by it, or on its behalf, undertake to pay equitable
remuneration to the society for:

{a) copies of broadcasts made by it, or on its behalf, while the
" notice is in force; and
(b) communications of such copies made by it, or on its behalf,
while the notice is in force.

(2) A remuneration notice shall specify whethcf the amount of
equitable remuneration is to be assessed on the basis of a records
system, a sampling system or an agreed system.

(3) A remuneration notice comes into force on the day on which it is
given to the collecting society, or on such later day as is specified
in the notice, and remains in force until it is revoked.
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135H Records notices -

(1) If a records notice is given by, or on behalf of, an administering
_ body, the amount of equitable remuneration payable to the
collecting society by the administering body for:
(a) each copy of a broadcast made by, or on behalf of, the
‘administering body while the notice is in force; and
{b) each communication of such a copy of a broadcast made by
or on behalf of the administering body while the notice is in
force;
is such amount as is determined by agreement between the
administering body and the collecting society or, failing such
agreement, by the Copyright Tribunal on apphcanon made by
* either of them.

{1A)} If a determination has bcen made by the Tribunal under

subsection (1), either the administering body or the collectmg

_ society may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for the making, by or on behalf of that body, of a copy of a
broadcast and for the communication by, or on behalf of that body,
of a copy of the broadcast.

{(2) For the purposes of subsection (1), different amounts may be
determined (whether by agreement or by the Copyright Tribunal)
in relation to:

(a) different classes of works, sound recordings or
cinematograph films included in broadcasts;

(b} different institutions administered by the administering body;
or

(c) different classes of students of an institution administered by
the administering body. -

ORI
(&) abroadcast is copied by, or on behalf of an administering
body, or is taken under this subsection to have been so

copied; and
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(b) the copy is communicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
- to have been so communicated; and

{¢) the copy remains so avaulable online for longér than the
prescribed period;

then, when that period ends: _ _

(d) the broadcast is taken to have been copied again by, or on
behalf of, the body; and

(e) the copy mentioned in paragraph (a) is taken to have been
communicated again by, or on behalf of, the body by making
it available online for a further.prescribed period.

(4) For the purposes of subsection (1), an amount of equitable
remuneration roust be determined (whether by agreement or by the
Copyright Tribunal) having regard to:

(a) copies-and communications to which pa:agraphs (3Xd) and
() apply; and

(b) such matters (if any) as are prescribed; and

{¢c) such other matters (if any) as are relevant in the
circumstances.

(5) In this section:

prescribed period means the period of 12 month.s, or if another
period is agreed between the relevant administering body and
collecting society for the purposes of subsectlon (3) that other
period.

135] Sampling notices

(1) If a sampling notice is given by, or on behalf of, an administering
body, the amount of equitable reniuneration payable to the
collecting society by the administering body for:

(a) copies of broadcasts made by, or on behalf of, the
administering body while the notice is in force; and

(b) communications of such copies made by, or on behalf of, the
administering body while the notice is in force;
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is such annual amount as is determined by agreement between the
administering body and the collecting society or, failing such
agreement, by the Copyright Tribunal on application made by
either of them.

(1A} If a determination has been made by the Tribunal under

subsection (1), either the administering body or the collecting

© society may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
snbsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for copies of broadcasts made by, or on behalf of, that body
and for communications by, or on behalf of, that body of such
copies.

(1B) If: .
- {a) abroadcast is copied by, or on behalf of, an administering
body, or is taken under this subsection to have been so
copied; and
(b) the copy is communicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
to have been so communicated; and
{c) the copy remains so available online for longer than the
prescribed peniod;
then, when that period ends:
(d) the broadcast is taken to have been copied again by, or on
behalf of, the body; and
(e} the copy mentioned in paragraph (a) is taken to have been
communicated again by, or on behalf of, the body by making
it available online for a further prescribed period.

(2} The annual amount referred to in subsection (1) must be
determined (whether by agreement or by the Copyright Tribunal)
having regard to:

(a) copies and communications to which paragraphs (1B){(d) and
{e) apply; and _

(b). the extent to which other copies of broadcasts are made and
communicated by, or on behalf of, the administering body in
a particular period; and
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(c) such matters (if any) as are prescribed; and

(d) such other matters (if any) as are relevant in the
circumstances.

(3) The extent of copying of broadcasts and the communication of
those copies, and any oiher matters that are necessary or
convenient to be assessed by use of a sampling system, shall be
assessed by use of a sampling system determined by agreement
between the administering body and the collecting society or,
failing such agreement, by the Copynght Tribunal on application
made by either of them.

(4) For the purposes of subsection (1), different annual amounts may
be determined (whether by agreement or by the Copyright
Tribunal) in relation to different institutions administered by the
administering body.

{5) Where:
(a) a sampling notice is given by, or or behalf of, an
administering body to the collecting society; and
(b) during any period, the administering body does not comply
with one or more of the requirements of the sampling system
determined under this section in relation to the notice;
subsections 135E(1) and 135F(1) do not apply to any copy of a
broadcast, or communication of a copy of a broadcast, made by, or
on behalf of, the administering body during that period.

(6) In this section:

Jp1\"tz&‘t;t’x&!:vef.f period means the period of 12 months, or if another
period is agreed between the relevant administering body and
collecting society for the purposes of subsection (IB) that other
period.

135JA Agreed notice

(1) If an agreed notice is given by, or on behalf of an administering
body, the amount of equitable remuneration payable to the
collecting society by the administering body for:
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{(a) copies of broadcasts made by, or on behalf of, the
administering body while the notice is in force; and
(b} communications of such copies made by, or on behalf of, the
~ administering body while the notice is in force;
~ is an amount (whether an annual amount or otherwise) determined

by agreement between the administering body and the collecting
society or, failing such agreement, by the Copyright Tribunal on
application made by either of them.

(2) ¥ a determination has been made by the T ribunal under .
subsection (1}, either the administering body or the collecting
society may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable

‘remuneration payable to the collecting society by the administering
body for copies of broadcasts made and communicated by, or on
behalf of, that body.

(3) Subject to subsection (5), the matters and processes constituting an
agreed system, and any matters that are necessary or convenient to
be assessed or taken into account for the purposes of the system,
must be determined by agreement between the administering body

- and the collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.

4) If:

(a) a broadcast is copied by, or on behalf of, an administering
body, or is taken under this subsection to have been so
copied; and

(b) the copy is comumunicated by, or on behalf of, the body by
being made available online, or is taken under this subsection
to have been so communicated; and

(¢) the copy remains so available online for longer than the
prescribed period;

then, when that period ends:
-{d) the broadcast is taken to have been copied again by, or on
behalf of, the body; and
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{(e) the copy mentioned in paragraph (a) is taken to have been
communicated again by, or on behalf of, the body by making
it available online for a further prescribed period.

(5) An agreed system (whether determined by agreement or by the
Copyright Tribunal) must require the assessment of an amount of
equitable remuneration by a method or process that takes account
of copies and communications to which paragraphs (4)(d) and (e)

apply.

{6) For the purposes of subsection (1}, different amounts may be
determined (whether by agreement or by the Copyright Tribunal)
in relation to different institutions administered by the
administering body. '

(7 If:
(a) an agreed notice is given by, or on behalf of, an
administering body to the collecting society; and
(b) during any period, the administering body does not comply
with one or more of the requirements of the agreed system
determined under this section in relation to the notice;
subsections 135E(1) and 133F(1) do not apply to any copy of a
broadcast, or communication of a copy of a broadcast, made by, or
on behalf of, the administering body during that period.

{8} In this section:

prescribed period means the period of 12 months or, if another
period is agreed between the relevant administering body and
collecting society for the purposes of subsection (4}, that other
period.

135K Marking and record keeping requirements

(1) Where a records notice is given by, or on behalf of, an
administering body, the body shali:

{a) mark, or cause to be marked, in accordance with the
regulations, each copy in analog form of a broadcast made by
it, or on its behalf, while the notice is in force, or any
container in which such a copy is kept;

198 Copyright Act 1968



Copying and communication of broadcasts by educational and other institutions
Part VA
Copying and communication of broadcasts Division 2

Section 135KA

(b) make, or cause to be made, a record of each copying of a
broadcast, and each communication of such a copy, carried
out by it, or on its behalf, while the notice is in force, being a
record containing such particulars as are prescribed;

(c) retain that record for the prescribed retention period after the
making of the copy or communication to which it relates; and

(d) send copies of all such records to the collecting society in
accordance with the regulations.

(2) A record of the kind referred to in paragraph (1)(b):
(a) may be kept in writing or in any other manner prescribed in
the regulations; and
(b) if it is kept in writing, shall be in accordance with the
prescribed form.

(3) Where a sampling notice is given by, or on behalf of, an
administering body, the body shall mark, or cause to be marked, in
accordance with the regulations, each copy in analog form of a
broadcast made by it, or on its behalf, while the netice is in force,
or any container in which such a copy is kept.

135KA Notice requirements in respect of communications

If a remuneration notice is given by, or on behalf of, an
administering body to a collecting society in respect of
communication of copies of broadcasts made by, or on behalf of,
the body while the remuneration notice is in force, the body must,
except in such circumstances (if any) as are prescribed:

(a) give a notice, in accordance with the regulations, in relation
to each such communication made by it, or on its behalf,
while the remuneration notice is in force, containing:

(i) statements to the effect that the communication has been
made under this Part and that any work or other
subject-matter contained in the communication might be
subject to copyright protection under this Act; and

(ii) such other information or particulars (if any) as are
prescribed; and '
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(b)

(©

in the case of each such communication made by it, or on its
behalf, while the remuneration notice is in force—take all
reasonable steps to ensure that the communication can only
be received or accessed by persons entitied to receive or
access it (for example, teachers or persons receiving
educational instruction or other assistance provided by the
relevant institution); and

comply with such other requirements (if any) as are
prescribed in relation to each such communication made by
it, or on its behalf, while the remuneration notice is in force.

135L Inspection of records etc.

(1) Where a remuneration notice is or has been in force, the collecting
society may, in writing, notify the administering body which gave
the notice that the society wishes, on a day specified in the notice,
* being an ordinary working day of the institution specified in the
notice not earlier than 7 days after the day on which the notice is
given, to do such of the following things as are specified in the
notice:

(2)

(a)

(b)

(c)

assess the amount of copying of broadcasts and _
communication of such copies carried out at the premises of
the institution;

inspect all the relevant records held at those premises that
relate to the making and communication of copies of
broadcasts in reliance on section 133E; )

inspect such other records held at those premises as are
relevant to the assessment of the amount of equitable
remuneration payable by the administering body to the
society. '

Where the collecting society gives a notice, a person authorised in
writing by the society may, during the ordinary working hours of
the relevant institution on the day specified in the notice (but not
before 10 a.m. or after 3 p.m.}, carry out the assessment, or inspect
the records, to which the notice relates and, for that purpose, may
enter the premises of the institution.
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G

“)

An administering body shall take all reasonable precautions, and
exercise reasonable diligence, to ensure that a person referred to in
subsection (2) who attends at the premises of an institution
administered by the body for the purpose of exercising the powers
conferred by that subsection is provided with all reasonable and
necessary facilities and assistance for the effective exercise of
those powers.

An administering body that contravenes subsection (3) is guilty of
an offence punishable, on conviction, by a fine not exceeding
$500.

135M Revocation of remuneration netice

A remuneration notice may be revoked at any time by the relevant
administering body by notice in writing given to the collecting
society, and the revocation takes effect at the end of 3 months after
the date of the notice or on such later day as is specified in the
notice.

135N Request for payment of equitable remuneration

(B

Subject to this section, where a remuneration notice is or has been
in force, the collecting society may, by notice in writing given to

* the admuinistering body which gave the notice, request the body to

pay to the society, within a reasonable time after the date of the
notice, the amount of equitable remuneration specified in the
notice, being an amount payable under section 135H, 135J or

- 1351 A, as the case may be, for copies of broadcasts and

3)

communications of such copies made by, or on behalf of, the body
while the remuneration notice is or was in force.

If an amount specified in a request under subsection (1) is not paid
in accordance with the request, it may be recovered from the
relevant administering body by the collecting society in the Federal

- Court of Australia or any other court of competent jurisdiction as a

debt due to the society.

(4) Jurisdiction is conferred on the Federal Court of Aﬁstralia with

respect to actions under subsection (3).
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Division 3—The collecting society

13SP The collectmg soc1ety

(1) Subjectto thls section, the Attomey General may, by notice in the
Gazette, declare a body named in the notice tobe the collecting
society. :

(2} The Attomey-General shall not name more than one body in'a
declaration and shall not make a declaration while an earlier
declaration is in force.

(3) The Attomey~Genera1 shall not declare a body to be the collectmg
society unless:
(a) it is a company limited by guarantee and mcorporated under
a iaw in force in a State or Territory relating to companies;
(b) all relevant copyright owners, or their agents, are enmled to
become its. members;
{c) its rules prohibit the payment of dividends to its members;
and
{d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of the
collecting society’s members who are relevant copyright
owners or their agents are protected adequately, including, in
* particular, provisions about: '
(i) the collection of amounts of equitable remuneration
payable by administering bodies under section 135H,
135] or 135 A;
(it} the payment of the adrmnlstranve costs of the society
out of amounts collected by it;
(iii) the distribution of amounts collected by it;
{(iv) the holding on trust by the society of amounts for
relevant copyright owners who are not its members; and
{v) access to records of the society by its members.
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135Q Revocation of declaration

The Attorney-General may, by notice in the Gazette, revoke the
declaration of a body as the collecting society if satisfied that the
body:

(a) is not functioning adequately as the collecting society;

(b) is not acting in accordance with its rules or in the best
intetests of those of its members who are relevant copyright
owners or their agents,

(c) has altered its rules so that they no longer comply with
paragraphs 135P(3)(c) and (d); or

(d) has refused or failed, without reasonable excuse, to comply
with section 135R or 135S.

135R | Annual réport.and accounts

(1) The collecting society shall, as soon as practicable after the end of
each financial year, prepare a report of its operations during that
financial year and send a copy of the report to the
Attorney-General. '

(2) The Attorney-General shall cause a copy of the report sent to the
Attorney-General under subsection (1) to be laid before each
House of the Parliament within 15 sitting days of that House after
the receipt of the report by the Attorney-General.

(3) The society shall keep accounting records correctly recording and
explaining the transactions of the society {including any
transactions as trustee) and the financial position of the society.

{(4) The accounting records shall be kept in such a manner as will
enable true and fair accounts of the society to be prepared from
time to time and those accounts to be conveniently and properly
audited.

{5) The society shall, as soon as practicable after the end of each
financial year, cause its accounts to be audited by an auditor who is
not a member of the society, and shall send to the
Attorney-General a copy of its accounts as so audited.
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(6) The society shall give its members reasonable access to copies of
all reports and audited accounts prepared under this section. ..’

(7) This section does not affect any obligations of the society relating
to the preparation and lodging of annual returns or accounts under
the 1aw under whtch 1t is 1ncorp0rated

1358 Amendment of rules

The collecting society shall, within 21 days after it alters its rules,

send a copy of the rules as s0 altered to the Attorney-General,

together with a statemient setting out the effect of the alteration and
" ‘the reasons why it was made : -
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135T Appointment of notice holder

The Attorney-General may, by notice in the Gazetie, oppoint a
person to be the notice holder for the'pur'pmes of this Division.

135U Copying before declaratlon of collecting soclety

(1) The copynght ina broadcast or in any work, sound recordmg or
cinematograph film included in a broadcast, is not infringed by the
making, by or on behalf of an adnnmstenng body, of a copy of the
broadcast if: -

(a) at the time the copy_ is made, the first collectmg society has
not been declared;

(b) a notice given by the administering body to the notloe holder
under subsection 135W(1) is in force:

(c) where the copy is made by, or on behalf of, a body
administering an educational institution—the copy is made
solely for the educational purposes of the 1nst1tut10n or of
another educational institution;

(d) where the copy is made by, or on behalf of a body
administering an institution assisting persons with an
intellectual disability—the copy is made solely for the
purposes of use in the provision of assistance to persons with
an intellectual disability by the institution or by another
similar institution; and

(e) the administering body complies with paragraphs
135K(1)Xa), (b) and (c) or subsection 1351((3) in so far as -
those provisions apply.

(2) Where a copy of a broadcast referred to in subsection (1):
(a) is used for a purpose other than a purpose referred to in
paragraph (1)(c) or (d);
(b) is made, sold or otherwise supplied for a financial profit; or
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(c) is given to an administering body when there is not in force a
notice given by that body to the notice holder under
subsection 135W({1);

with the consent of the administering body by whom, or on whose
behalf, it is made, subsection (1) does not apply, and shall be taken
never to have applied, to the making of the copy.

135V Preview copies

Section 135F appilies to the making of preview copies of broadcasts
before the first collecting society is declared as if;

. {a) the reference in paragraph 135F(2)(b) to a remuneration
notice given by an administering body to the collecting
society were a reference to a notice under subsection
135W(1) given by the administering body to the notice
holder; and

(b} the references in subsection 135F(5) to subsection 135E(1),
and paragraphs 135E(1)(b) and (c), were references to
subsection 135U(1), and paragraphs 135U(1)(c) and (d},
respectively. '

135W Notices by administering bodies

{1) An administering body may at any time before the declaration of
the first collecting society, by notice in writing given to the notice
holder, undertake to pay equitable remuneration to the collecting
society, when it is declared, for copies of broadcasts made by, or

‘on behalf of, the administering body while the notice is irn force.

(2) A notice shall specify whether the amount of equitable
- remuneration is to be assessed on the basis of a records system or a
sampling system.

(3) A notice comes into force on the day on which it is given to the
notice holder, or on such later day as is specified in the notice, and
remains in force until it is revoked.

- {4) A notice may be revoked at any time by the relevant administering
body by notice in writing given to the notice holder, and the
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revocation takes effect on the date of the notice of revocation or on
such later date as is specified in it.

135X Marking and record keeping requirements

(1) Where an administering body gives a notice under subsection
135W(1) that specifies that the amount of equitable remuneration
is to be assessed on the basis of a records system, paragraphs
135K {1 )a}, (b) and (d) and subsection 135K(2) apply as if:

(a) the reference to the collecting society were a reference to the
notice holder; and '

(b) references to a records notice were references to the notice
under subsection 133W(1).

(2) Where an administering body gives a notice under subsection
135W(1) that specifies that the amount of equitable remuneration
is to be assessed on the basis of a sampling system, subsection
135K(3) applies as if: . )

(a) the reference to the collecting society were a reference to the
notice holder; and

(b) references to a sampling notice were references to the notice
under subsection 135W(1).

135Y Effect of declaration of collecting society

(1)} Where the first collecting society is declared, a notice given by an
administering body to the notice holder under subsection 135W(1)
and in force immediately before that declaration shall, on and after
that declaration, be taken, for the purposes of this Part, to be a
records notice or a sampling notice, as the case may be, given by
that body to the collecting society, being a records notice or
sampling notice that came into force on the day on which the
notice came into force.

(2) Where a notice is to be taken under this section to be a records
notice, the relevant administering body shall cause copies of all
records made under paragraph 135K(1)}(b) on or after the day on
which the notice is taken to have come into force to be sent to the
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collecting society within 21 days after the declaration of the
collecting society. g
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Division 5—Miscellaneous
1357 Relevant copyright owner may authorise copying ete.

Nothing in this Part affects the right of the owner of the copyright
in a broadcast, or in a work, sound recording or cinematograph
film included in a broadcast, to grant a licence authorising an
administering body to make, or cause to be made, a copy of the
broadcast, sound recording or film, or a reproduction of the work
and to communicate, or cause to be communicated, that copy or
reproduction, without infringing that copyright.

135ZA Copyright not to vest in copier |

Despite any other provision of this Act, the making or
communication of a copy of a broadcast by, or on behalf of, an
administering body that is not an infringement of copyright under
this Part, does not vest copyright in any work or other
subject-matter in any person.
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Part -VB;Reproducing and communicating works

etc. by educational and other in_stitu_tions

Division 1—_Prélinﬁnary |

1352B Interpretatmn

In this Part:
administering body means a body administering an institution.

collecting soczety means a body that is, for the time being, declarcd
to be a collecting society under section 135ZZB.

electronic use notice means a rfemuneration notice specifying that
the amount of remuneration payable in respect of licensed copies in

- electronic form, or licensed communications, made by, or on

behalf -of, the administering body giving the notice is to be assessed
on the basis of an electronic use system,

eligible item has the meaning given by section 135ZC.
institution means:
{a) an educational institution;

{(b) an institution assisting persons with a print disability; or
(c) an institution_assisting persons with an intellectual disability.

~ licensed communication means a conumunication made by, oron
behalf of, a body administering an institution in reliance on
section 135ZMC, 135ZMD, 135ZP or 13578S.

licensed copy means:

(a) areproduction of the whole or a part of the work, being a
reproduction that is made by, or on behalf of, a body
administering an educational institution in reliance on
section 135ZJ, 135ZK, 135ZL, 135ZMC or 135ZMD;
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(b) arecord embodying a sound recording of the whole or a part
of a literary or dramatic work, or a Braille version, a
large-print version, a photographic version or an electronic
version of the whole or a part of such a work, being a record
or version made by, or on behalf of, a body administering an
institution assisting persons with a prmt dlsablhty in rel1ance
on section 135ZP; or . Co

(c) a copy of the whole or a part of an eligible item, being a copy
made by, or on behalf of, a body administering an institution

- assisting persons with an mtellectual disability in reliance on
“section 135Z8S.

‘records nofice means a remuneration notice specifying that the
amount of equitable remuneration payable in respect of licensed
copies made in hardcopy form or analog form by, or on behaif of,
the administering body giving the notice is to be assessed on the
bams of a records system,

relevant collecting society, in relation to a remuneration notice,
means the collecting society for the owners of the copyright in
works, or other subject-matter; of the same klnd as that to which
the remuneratlon notice relates.

relevant copyright owner means the owner of the copyright in a
work or an eligible item other than a work. :

remunemﬂon notice means a- notxce referred to in subsection
135ZU(1). -

‘rules, in relation to a collecting society, means the provisions of
the memorandum and articles of association of the society.

sampling notice means a remuneration notice specifying that the
amount of equitable remuneration payable in respect of licensed
copies made in hardcopy form or analog form by, or on behalf of,
the administering body giving the notice is to be assessed on the
basis of a sampling system. '
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135ZC Eligible items and photographic versions . .

In-this Part: o Co e
(a) areference to an eligible item is a reference to:
* ' (i) a published literary, dramatic, musical or artistic work:
(it} apublished sound recording or cinematograph film; or
(ii1) a work referred to in subparagraph (i) that is included in
a sound broadcast;

(b} areference to a copy of an eligible item, being a literary,
dramatic or musical work, is a reference to any of the
following:

(i) areproduction of the work in a material form;
(ii) an adaptation of the work;
(ii1) areproduction in a material form of an adaptation of the
work;

(¢} areference to a copy of an eligible item, being an artistic
work, is a reference to a reproduction in a material form of
the work;

(d) areference to a copy of an eligible item, being a sound
recording or a cinematograph film, is a reference to a copy of
the sound recording or cinematograph film; and

(e) areference to a photographic version of a work or a part of a
work is a reference to a copy of the work or part of the work
produced as a film-strip, or series of separate transparencies,
designed to meet the needs of persons with a print disability.

135ZE Part does not apply to computer programs

Nothing in this Part applies in relation to a literary work, being a
computer program or a compilation of corputer programs.

135ZF Operation of collecting society rules

This Part applies to a collecting society despite anything in the
rules of the society but nothing in this Part affects those rules so far
as they can operate together with this Part.
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135ZFA Licensed communications

For the purposes of this Part, a reference to a licensed
communication of a work, or part of a work, or other
subject-matter includes a reference to a licensed communication of
a licensed copy of the work or other subject-matter.
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Division 2—Reproduction by educational institutions of
works that are in hardcopy form

135Z.GA Application of Division

(1) This Division applies in relation to the reproduction of a work
(including an article contained in a periodical publication), or part
of a work, and to the copying of a published edition of a work, or
part of such an edition, only if the reproduction or copy is made
from a document that is in hardcopy form.

(2) For the purposes of this Division:

(a) areference to a reproduction of a work (including an article
contained in a periodical publication), or a part of a work, is
to be read as a reference to a reproduction of that work or
part made from a document that is in hardcopy form; and

(b} a reference to a facsimile copy of a printed published edition
of a work, or part of such an edition, is to be read as a
reference to a facsimile copy of that edition or part made
from a document that is in hardcopy form.

1352.G Multlple reproductlon of insubstantial parts of works that
are in hardcopy form

(1) Subject to this section, copyright in a literary or dramatic work is
not infringed by the making of one or more reproductions of a page
or pages of the work in an edition of the work if the reproduction is
carried out on the premises of an educational institution for the
purposes of a course of education provided by it.

(2) Subsection (1) does not apply to the making of a reproduction of
the whole of a work.

(3) Subsection (1) does not apply to the making of a reproduction of
more than 2 of the pages of a work in an edition of the work
unless:

(a) there are more than 200 pages in the edition; and
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(b) the total number of pages so reproduced does not exceed 1%
of the total number of pages in the edition.

(4) Where:
(a) a person makes, or causes to be made, a reproduction of a
part of a work contained on a page or pages in an edition; and
(b) subsection (1) applies to the making of that reproduction;
that subsection does not apply to the making, by or on behalf of
that person, of a reproduction of any other part of that work within
14 days after the clay on which the previous reproclucnon was
made.

(5) In this section, a reference to an edition of a work includes a
refercnce to an edmon of works that include that work.

135ZH Copying of printed published editions by educatlonal
lllStltllthnS

The copyright in a printed published edition of a work (bemg a
work in which copyright does not subsist) is not infringed by the
making of one or more facsimile copies of the whole or a part of
the edition, if the copy, or each of the copies, is made in the course
of the making of a reproduction of the whole or a part of the work
by, or on behalf of, a body administering an educational institution
for the educational purposes of that institution or of another
educational institution.

135ZJ Multiple reproduction of pri.nted periodical articles by
educational institutions

(1) Subject to this section, the copyright in an article contained in a
printed periodical publication is not infringed by the making of one
or more reproductions of the whole or a part of that article by, or
on behalf of, a body administering an educational institution if:

(a) a remuneration notice, given by or on behalf of the body to
the relevant collecting society, is in force;
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{b) the reproduction is carried out solely for the educational
purposes-of the institution or of another educational
institution; and

" (¢) the body complies with subsection 135ZX(1) or (3) or
section 135ZXA, as the case requires, in relatlon to each
reproductlon

(2) This section does not apply in relation to repfoductions of, or of

parts of, 2 or more articles contained in the same periodical
publication unless the articles relate to the same subject—matter.

13SZK Multiple reproductlon of works publlshed in prmted

anthologies

The copyright in a literary or dramatic work, being a work
contained in a printed published anthology of works and
comprising not more than 15 pages in that anthology, is not
infringed by the making of one or more reproductions of the whole
or part of the work by, or on behalf of, a body adrmmstenng an
educational institution if:
(a) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and
(b) the reproduction is carried out solely for the educational
purposes of the institution or of another educatlona]
. institution; and
(c) the body complies with subsection 13SZX(1) or (3) or
section 135ZXA, as the case requl.res in relation to each
: reproductlon '
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135Z1. Multiple reproductlon of works that are in hardcopy form by
educational institutions.

(1) Subject to this section, the copynght ina llterary, dramatic,
musical or amsuc work (other than an article contained in a
per10d1ca1 publication) is not infringed by the making of one or
more reproductions of the whole or a part of the work by, or on
behalf of, a body administering an educational institution if:

{a) aremuneration notice, givén by or.on-behalf of the body to
 the relevant collecting society, is in force;
~(b) the reproducuon is carried out solely for the educational
* purposes of the institution or of another educat10na1
institution; and

(c) the body complies with subsection 13SZX(1) or (3) or
section 135ZXA, as the case requires, in rclatlon to each
' reproclucnon

(2) ThlS section does not apply in relation to reproductmns of the
whole, or of more than a reasonable portion, of 4 work that has
been separately published unless the person who makes the.

- reproductions, or causes the reproductions to be made, for, or on
behalf of, the body is satisfied, after reasonable investigation, that
reproductions (other than second-hand reproductions) of the work

- cannot be obtained within a reasonable time at an ordinary
commercial price.

135ZM Appllcatlon of DlVlSlOl'l to certam 1llustrat10ns that are in
hardcopy form : _

(1) Where an article or other literary, dramatic or musical work is
accompanied by an artistic work or artistic works provided for the
purpose of explaining or illustrating the article or other work, the
preceding sections of this Division apply as if:

(a) where any of those sections provides that the copyright in the
article or other work is not infringed—the reference to that
copyright included a reference to any copyright in that
artistic work or those artistic works;
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(b)

()

(d)

(e)

(2) If:
(a)

(b)

a reference to a reproduction of an article or other work
included a reference to a reproduction of the article or other
work together with a reproduction of that artistic work or
those artistic works; . ,

a reference to a reproducnon of a part of an artlcle or other
work included a reference to a reproduction of that part of the
article or other work together with a reproduction of the
artistic work or artistic works provided for the purpose of
explaining or illustrating that part;

a reference to a reproduction of a page of a hterary or
dramatic work in an edition of the work included a reference
to a reproduction of a page in such an edition that contained
that work and an artistic work or artistic works provided for
the purpose of explaining or illustrating that part of that
work; and

a reference to a reproduction of pages of a literary or
dramatic work in an edition of the work included a reference
to a reproduction of pages in such an edition that contained a
part of that work and an artistic work or artistic works
provided for the purpose of explaining or illustrating that part
of that work.

any remuneration is paid under this Part in respect of a page
of a document that is:

{i) areproduction of the whole or a part of an article (other
than a part that is an artistic work) contained in a
periodical publication; or

{11} a reproduction of the whole or 2 part of a literary or
dramatic work contained in a published anthology of
works; or

(11} a reproduction of the whole or a part of a literary,
dramatic or musical work other than an article contained
in a periodical publication; and

the making of the page is not an infringement of the

copyright in the article or work because of section 13521,

135ZK or 1357L; and
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{c) the page includes an artistic work or artistic works provided
- for the purpose of explmmng or illustrating the article or
- work;
the following paragraphs apply:
(d) 0ne~half of the remuneration paid in respect of the making of
' the page is to be paid to the owner, or divided equally among
- the owners, of the copyright in the literary, dramatic or
" musical work or works which, or a part of which, appear on
the page; and '

‘() one-half of that remuneration is to be paid to the owner, or
divided equally among the owners, of the copyright in the
artistic work or artistic works which, or a part of which,
appear on the page.
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Division 2A—Reproduction and communication of works
~ that are in electronic form

135ZMA Application of Division

(1) This Division applies in relation to the reproduction of a work
(including articles contained in periodical publications) or part of a
work, only if the reproduction is made from an electronic form of
the work.

(2) For the purposes of this Division, a reference to a reproduction of a
work (including an article contained in a periodical publication), or
a part of a work, is to be read as a reference to a reproduchon made
from an electronic form of the work or part. -

135ZMB Multiple reproduction and communication of insubstantial
parts of works that are in electronic form

(1) Subject to this section, copyright in a published literary or dramatic

work is not infringed by:

(a) the making of one or more rcproductlons of a part of the

work; or

(b) communicating a part of the work;
if the reproduction or communication is carried out on the premises
of an ‘educational institution for the purposes of a course of study
provided by it. :

(2) Subsection (1) does not apply to the reprodu¢tion or
communication of more than 1% of the total number of words in
the work.

(3) If:
(a) a person makes, or causes to be made, a reproduction of a
part of a work or communicates a part of a work; and

(b) subsection (1) applies to the making of the reproductton or to
. the communication;
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that subsection does not apply to the making by, or on behalf of,
that person of a reproduction or to the communication by that
person, of any other part of that work within 14 days after the day
on which the previous reproduction or the first communication of
the work was made.

@) If:
(a) a person communicates a part of a work by making the part
" available online; and
(b) -subsection (1) applies to the communication;
that subsection does not apply to the making available online by

that person of any other part of that work while the part previously
made available online continues to be so available.

135ZMC Multiple 'reproductidn and communication of periodical
articles that are in electronic form by education
- institations :

(1) Subject to this section, the copyright in an article contained in a
~ periodical publication is not infringed by:
(a) the making of one or more reproductions of the whole or a
part of the article; or
(b) the communication of the whole or a part of the article;
by, or on behalf of, a body administering an educational institution
~if; :
(¢) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and
(d) the reproduction or communication is carried out solely for
the educational purposes of the institution or of another
educational institution; and -
(e} the body complies with subsection 135ZX(Dor(3)or
section 135ZXA, as the case requires, in relation to each
reproduction or communication.

(2) This section does not apply in relation to the reproduction or
communication of, or of parts of, 2 or more articles contained in
the same periodical publication unless the articles relate to the
same subject-matter,
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135ZMD Multiple reproduction and communication of works that
are in electronic form by educational institutions

(1) Subject to this section, the copyright in a literary, dramatic,
musical or artistic work {other than an article contained in a
periodical publication) is not infringed by:

(a) the making of one or more reproductions of the whole or a
part of the wark; or
(b) the communication of the whotle or a part of the work;
by, or on behalf of, a body administering an educational institution
if: '
{(c) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and
(d) the reproduction or communication is carried out solely for
the educational purposes of the institution or of another
educational institution; and
(e) the body complies with subsection 135ZX(1) or (3} or
section 135ZXA, as the case requires, in relation to each
reproduction or communication. '

(2) This section does not apply in relation to the reproduction or

communication of;

(a) the whole, or of more than a reasonable portion of, a literary

or dramatic work; or

(b) the whole, or of more than 10% of, a musical work;
that has been separately published unless the person who makes the
reproduction or communication, or causes it to be made, for, or on
behalf of, the body is satisfied, after reasonable investigation, that
the work is not available in electronic form within a reasonable
tirme at an ordinary comnercial price.

3) If:

(a) a person communicates a part of a work by or on behaif of a
body administering an educational institution, by making the
part available online; and

(b} subsection (1) applies to the communication;
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that subsection does not apply to the making available online by, or
on behalf of, that body of any other part of that work while the part
previously made available online continues to be so available.

135ZME Application of Division to certain illustrations in electronic

form

(1) If an article or other literary, dramatic or musical work that is in
electronic form is accompanied by an artistic work or artistic works
in electronic form provided for the purpose of explaining or
illusirating the article or other work, the preceding sections of this
Division apply as if;

(2)

(b)

(c)

(2) If:

where any of those sections provides that the copyright in the
article or other work is not infringed—the reference to that
copyright included a reference to any copyright in thé artistic
work or artistic works; and h

a reference to a reproduction or communication of an article
or other work included a reference to a reproduction or
communication of the article or other work together with a
reproduction or communication of the artistic work or artistic
works; and

a reference to a reproduction or communication of a part of
an article or other work included a reference to a
reproduction or cormmunication of that part of the article or
other work together with a reproduction or communication of
the artistic work or artistic works provided for the purpose of
explaining or illustrating that part.

(a) remuneration is paid under this Part in respect of:

(i) the reproduction or communication of the whole or part
of an article (other than a part that is an artistic work)
contained in a periodical publcation; or

(11} the reproduction or communication of the whole or part
of a literary, dramatic or musical work, other than an
article contained in a periodical publication; and
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(b) the reproduction or communication is not an infringement of
the copyright in the article or work because of
section 135ZMC or 135ZMD,; and
{¢) the reproduction that is made or communicated includes an
artistic work or artistic works provided for the purpose of
explaining or illustrating the article or work;
the amount of the remuneration must be divided among the owner
or owners of the copyright in the artistic work or artistic works and
the owner or owners of the copyright in the article or other literary,
dramatic or musical work or works.

(3) The division of an amount of remuneration under subsection (2) is
to be carried out as agreed between the relevant copyright owners
or, failing such agreement, as determined by the Copyright
Tribunal on application made by any of them.
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Division 3—Reproduction and communication of works by
- institutions ass1stmg persons W1th a print
dlsablhty '

135ZN Copymg publxshed edltmns by mstltutmns assxstmg persons .
with a print disability

The copyright in a published edition of a work (being a work in
which copyright does not subsist) is not infringed by the making of
-one-or-more facsimile copies of the whole or a part of the edition if
the copy, or each of the copies, is made in the course of the making
of a reproduction of the whole or a part of the work by, or on
behalf of, 2 body administering an institution assisting persons with
a print disability for use in the provision, whether by the 1nst1mt10n
or otherwise, of assistance to such persons.

135ZP Multiple reproduction and communication of Works by
institutions assisting persons with a print disability

(1) The copyright in a literary or dramatic work is not infringed by the
making or communication by, or on behalf of, a body
administering an institution assisting persons with a print disability
of one or more records embodying a sound recording of the work
or of a part of the work if;

(a) aremuneration notice, given by or on behalf of the body to
the relevant collecting society, is in force;

(b} each record is made, or each commmunication is carried out
solely for the purpose of use in the provision, whether by the
institution or otherwise, of assistance to persons with a print
disability; and

{c} the body complies with subsection 135ZX (1) or (3) or
section 135ZX A, as the case requires, in relation to each
COpYy Or communication.

Copyright Act 1968 : 225



Part VB Reproducing and communicating works etc. by educational and other
institutions '
Division 3 Reproduction and communication of works by institutions assisting persons
with a print disability -

Section 135ZP

@)

Gy

The copyright in a published literary or dramatic work is not
infringed by the making or communication by, or on behalf of, a
body adnunistering an institution assisting persons with a print
disability, of one or more Braille versions, large-print versions,
photographic versions or electronic versions of the work or of a
part of the work if:

(a) aremuneration notice given by, or on behalf of, the body to
the relevant collecting society is in force; and

(b) each version is made, or each communication is carried out,
solely for the purpose of the provision, whether by the

" institution or otherwise of assistance to persons with a print

disability; and

(c) the bady complies with subsection 135ZX (D or (3) or
section 135ZXA, as the case requn*es in relation to each
version or communlcatlon

Where a sound recording of a work has been published,

subsection (1) does not apply to the making of any record
embodying a sound recording of the work (including a record that
is a copy of that first-mentioned sound recording) for, or on behalf
of, a body administering an institution assisting persons with a
print disability unless the person who makes that record, or causes
that record to be made, is satisfied, after reasonable investigation,
that no new record that embodies only a sound recording of the

. work can be obtained w1th1n a reasonable time at an ordinary

4)

commercml price.

Where a Braille version of a work has becn separatély published,
subsection (2) does not apply to the making of a Braille version of
the work, or of a part of the work, unless the person who makes
that version, or causes that version 10 be made, for, or on behalf of,
a body administering an institution assisting persons with a print
disability is satisfied, after reasonable investigation, that no new
copy of a Braille version of the work, being a version that has been
separately published, ¢an be obtained within a rcasonable time at
an ordinary commercial price.
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(5) Where a large-print version of a work has been separately
published, subsection (2) does not apply to the making of a
large-print version of the work, or of a part of the work, unless the
person who makes the version, or causes the version to be made,
for, or on behalf of, a body administering an institution assisting
persons with a print disability is satisfied, after reasonable
investigation, that no new copy of a large-print version of the
work, being a version that has been separately published, can be
obtained within a reasonable time at an ordinary commercial price.

(6) Where a photographic version of a work has been separately
published, subsection (2) does not apply to the making of a
photographic version of the work, or of a part of the work, unless
the person who makes the version, or causes the version to be
made, for, or on behalf of, a body administering an institution
assisting persons with a print disability is satisfied, after reasonable
investigation, that no new copy of a photographic version of the
work, being a version that has been separately published, can be
obtained within a reasonable time at an ordinary commercial price.

(6A) Subsection (2) does not apply to the making or communication of
an electronic version of the work, or of a part of the work, unless
the person who makes or communicates the version, or causes the
version to be made, or communicated, for, or on behalf of, a body

' administering an institution assisting persons with a print disability
is satisfied, after reasonable investigation, that an electronic
version of the work, being a version that has been separately
published, is not available within a reasonable time at an ordinary
commercial price.

(7) For the purposes of this section, a record or a version shall be taken
.to be a new record or version if it is not second-hand.

13572Q Mélking of rélévant reproductions and relevant
communications by institutions assisting persons with a
print dlsablhty

(1) Subject to this section, the copyright in a published literary or
dramatic work is not infringed by the making by, or on behalf of, a
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2y If:

body administering an institution assisting persons with a print
disability, of a relevant reproduction or a relevant communication
of the work, or of a part of the work, if the reproduction or
communication is made solely for use in the making by, or on
behalf of that body, of a reproduction or communication of the
work, or of a part of the work, under sectlon 13SZP for a person
with a print disability.

(a) arelevant reproduction or a relevant communication of a

. work, or of a part of a work, is made by, or on behalf of, a
body administering an msntuuon assisting persons with a
print disability; and

{b) the reproduction or communication is used otherwise than for
use in the making by, or on behalf of that body, of a
reproduction or communication of the work, or a part of the

~ work, under section 135ZP for a person w1th a print
_ disability;
* subsection (1) does not apply, and is taken to never have applied,
to the making of the relevant reproduction or relevant
communication. o '

" (3) Subsection (1} does not apply to the making of a relevant

reproduction, being a record embodying a sound recording in
analog form, of a work, or of a part of 2 work, unless, at the time

_ the record was made, there was embodied on the record,

immediately before the beginning of that sound recording, 2 sound
recording of the prescribed message.

{(4) Subsection (1) does not apply to the making of a relevant

reproduction in hardcopy form of a work, or of a part of a work,
unless the body by whom, or on whose behalf, the relevant
reproduction is made marks it, or causes it to be marked, in
accordance with the regulations.

(4A) Subsection (1) is to be taken never to have applied to the making of

~ arelevant reproduction or relevant communication of a work, or of
a part of a work, if, within 3 months after the relevant reproduction
or relevant communication was made, the body by whom, or on
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whose behalf, the relevant reproduction or relevant communication
was made has not given to a collecting society (if any) a notice of
the making of the relevant reproducnon or relevant
communication.

(4B) The notice referred to in subsection (4A) must be in writing and
must specify:
(a) the name of the body; and
(b) the work, or the part of the work, reproduced or
communicated; and
(c) the date on which the reproduction or communication was
made.

(4C) The copyright in a published literary or dramatic work is infringed
by a person who does any of the acts specified in section 38.in
relation to a relevant reproduction of a work, or of a part of a work,
if the person knows, or ought reasonably to have known, that the
reproduction was made solely for use in the making by, or on
behalf of, a body administering an institution assisting persons with
a print disability of a copy of the work, or of a part of the work, as
the case may be, for a person with a print disability.

(5) In this section:

relevant commaunication, in relation to a work or part of a work,
means:’

(a) the communication of a sound recording of the work, or part
of the work; or

(b) the communication of an electromc version of the work.

relevant reproduction, in relation to a work or part of a work,
means:
(a) areproduction of the work, or part of the work; or
(b} a record'embodying a sound recording of the work, or part of
the work; or .
(c) a'Braille version, a large-print version, a photographic
version or an electronic version of the work, or part of the
work.
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Division 4—Reproduction and communication of works
etc. by institutions assisting persons with an
intellectual disability

135ZR Copying of published editions by institutions assisting
persons with an intellectual disability

The copyright in a published edition of a work (being a work in
which copyright does not subsist) is not infringed by the making of
one or more facsimile copies of the whole or a part of the edition in
the course of making one or more reproductions of the whole or a
part of the work by, or on behalf of, a body administering an
institution assisting persons with an intellectual disability for use in
the provision, whether by the institution or otherwise, of assistance
to such persons.

135ZS Copying and communication of eligible items by institutions
assisting persons with an intellectual disability

(1) The copyright in an eligible item, or in any work or other
subject-matter included in an eligible item, is not infringed by the
making or communication by, or on behalf of, a body
administering an institution assisting persons with an intellectual
disability of a copy of the whole or a part of the eligible item if:

(a) aremuneration notice, given by or on behalf of the body to
the relevant collecting society, is in force; and

{(b) the copying or communication is carried out solely for the
purpose of use in the provision, whether by the institution or
otherwise, of assistance to persons with an intellectual
disability; and

(c) the body complies with subsection 135ZX(1) or (3) or
section 135ZXA, as the case requires, in relation to the copy
or communication.
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(2) Subsection (1) does not apply to the making or communication of a
copy of the whole or a part of:

{a) an eligible item, being a work that has been separately
published in a form that would be suitable for use in the
provision of the assistance referred to in that subsection; or

(b) am eligible item that is not 2 work;

unless the person who makes the copy or communication, or
causes the copy or communication to be made, is satisfied after
reasonable investigation that:

(¢) in the case of an eligible item referred to in paragraph (a}—
no new copy of the eligible item in a form suitable for use in
the provision of that assistance can be obtained or is available
electronically within a reasonable time at an ordinary
commercial price; or

(d) in the case of an eligible item referred to in paragraph (b)—
no new copy of the eligible item alone can be obtained or is
available electronically within a reasonable time at an
ordinary commercial price.

(3) For the purposes of this section, a copy shall be taken to be new if
it is not second-hand.

ISSZT Making of copies etc. for use in making copies or
communications for a person with an intellectual
disability

(1) Subject to this section, the copyright in an eligible item or in a
television broadcast is not infringed by the making by, or on behalf
of, a body administering an institution assisting persons with an
intellectual disability of a copy or communication of the whole or a
part of the eligible item or broadcast, if the copy or communication
1s made solely for use in the making by, or on behalf of, that body
of a copy or communication of the whole or the part of the eligible
item or broadcast, as the case may be, for a person with an
intellectual disability.
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(2) Where:
{(a) a copy or communication of the whole or a part of an el1g1ble
item or a television broadcast is made by, or on behalf of, a
body administering an institution assmtmg persons with an
intellectual disability; and

(b) the copy or communication is used otherwise than in the
making by, or on behalf of, that body of a copy or
communication of the whole or the part of the eligible item
or broadcast, as the case may be, for a person with an
intellectual disability;

subsection (1) does not apply, and shall be taken never to have
applied, to the making of the copy or communication.

(3) Subsection (1) does not apply to the making of a record embodying
a sound recording in analog form of the whole or part of an eligible
item unless, at the time the record was made, there was embodied
on the record, immediately before the beginning of that sound
recording, a sound recording of the prescribed message.

(4) Subsection (1) does not apply to the making of a copy, in hardcopy
form or analog form, of the whole or part of an eligible itemn or a
television broadcast unless the body by whom, or on whose behalf,
the copy is made, marks it, or causes it to be marked, in accordance
with the regulations.
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Division 5—Equitable remuneration
135ZU Remuneration notices |

{1} An administering body may, by notice in writing given to the
relevant collecting society, undertake to pay equitable
remuneration to the society for licensed copies and licensed
communnications made by it, or on its behalf, being copies and
communications made while the notice is in force.

(2) A remuneration notice shall specify whether the amount of
equitable remuneration is to be assessed on the basis of a records
system, a sampling system or an electronic use system.

(2A) An administering body may give either a records notice or'a
sampling notice in.respect of licensed copies made in hardcopy
form or analog form, but may only give an electronic use notice in
respect of licensed copies made in electronic form, orin respect of
licensed communications.

(3} A remuneration notice comes into force on the day on which it is
given to the collecting society, or on such later day as is specified
in the notice, and remains in force until it is revoked.

135ZV Records notices

(1) Where a records notice is given by, or on behalf of, an
administering body, the amount of equitable remuneration payable
to the relevant collecting society by the administering body for
each licensed copy made by it, or on its behalf, while the notice is
in force is such amount as is determined by agreement between the
administering body and that collecting society or, failing such
agreement, by the Copyright Tribunal on application made by
either of them.

(1A) If a determination has been made by the Tribunal under
subsection (1), either the administering body or the collecting
society may, at any time after 12 months from the day on which the
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determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable-
remuneration payable to the collecting society by the admunistering
body for each licensed copy made by or on behalf of lhat ‘body.

(2) For the purposes of subsection (1), different amounts may be

determined (whether by agreement or by the Copynght Tribunal)
in relation to different institutions administered by the
administering body and different classes of students of an
institution administered by it.

135ZW Sampling notices

(1) Where a sampling notice is given by, or on behalf of, an

administering body, the amount of equitable remuneration payable
to the relevant collecting society by the administering body for
licensed copies made by it, or on its behalf, while the notice is in
force is such annual amount as is determined by agreement
between the administering body and that collecting society or,
failing such agreement, by the Copyri ght Trlbunal on apphcann
made by either of them.

(1A) If a determination has been made by the Tribunal under -

subsection (1), either the administering body or the collecting
society may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination of the amount of equitable
remuneration payable to the collecting society by the administering
body for licensed copies made by or on behalf of that body.

(2) The annual amount referred to in subsection (1) shall be

determined (whether by agreement or by the Copyright Tribunal)
having regard to the number of licensed copies made by, or on
‘behalf of, the administering body in a particular period and to such
other matters (if any) as are relevant in the circumstances.

(3) The number of copies referred to in subsectio.n (2), and any other

matters that are necessary or convenient to be assessed by use of a
sampling system, shall be assessed by use of a sampling system
determined by agreement between the administering body and the
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relevant colllect.ing society or, failing such agreement, by the

.. Copyright Tribunal on application made by either of them.

@

For the purposes of subsection (1), different annual amounts may

. be determined (whether by agreement or by the Copyright

“Tribunal) in relation to different institutions administered by the
administering body.

- (5) Where"

(a) a sampling notice is given by, or on behalf of, an

_ administering body to a collecting society; and

{b) during any period, the administering body does not comply

- with one or more of the requirements of the sampling system

. determined under this section in relation to that notice;
sections 1352, 135ZK, 135ZL, 135ZMC, 135ZMD, 135ZP and
135ZS do not apply to any reproduction or copy of a work or.other
subject-matter made during that period by, or on behalf of, the
administering body, being a reproduction or copy to which the
sampling notice applies.

135ZWA Electronic use notices

)

)

If an electronic use notice is given by, or on behalf of, an
administering body, the amount of equitable remouneration payable
to the relevant collecting society by the administering body for
licensed copies and licensed communications made by it, or on its
behalf, while the notice is in force is an amount (whether an
amount per year or otherwise) determined by agreement between

‘the administering body and the collecting society or, failing such

agreement, by the Copynght Tribunal on application made by
enther of them.

The matters and processes constituting an electronic use system,
and any matters that are necessary or convenient to.be assessed or
taken into account for the purposes of the system, must be
determined by agreement between the administering body and the
relevant collecting society or, failing such agreement, by the
Copyright Tribunal on application made by either of them.
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- (2A) If:

"(a) a work is reproduced by, or on behalf of an administering
body, or is taken under this subsection to have been so
reproduced; and

(b) the reproduction is communicated by, or on behalf of, the
body by being made available online, or is taken under this
subsection to have been so communicated; and

(¢) the reproduction remains so available onhne for longer than
the prescribed period;

then, when that period ends:

(d) the work is taken to have been reproduced agam by, or on
-“behalf of, the body; and

(e) the reproduction mentioned in paragraph (a) is taken to have
been communicated again by, or on behalf of, the body by
making it available online for a further prescribed period.

(2B) An electronic use system {whether determined by agreement or by
the Copynight Tribunal) must require the assessment of an amount
of equitable remuneration by a method or process that takes

- account of reproductions and communications to which
paragraphs (2A)(d) and (e} apply.

(2C) Subject to subsection (2B) but without limiting subsection (2), an
electronic use system (whether detérmiined by agreement or by the
. Copyright Tribunal) may be based upon a records system, a
“sampling system or any other process or system

(2D} For the purposes of subsection (1), different amounts may be
determined (whether by agreement or by the Copyright Tribunal)
in relation to different institutions administered by the
administering body.

- (3) If: .

(a) an electronic use notice is given by, or on behalf of an
administering body to a collecting society; and

(b) during any period the administering body does not comply
with.one or more of the requirements of the electronic use
system determined under this section.in relation to the notice;
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sections 135ZJ, 135ZK, 135ZL, 135ZMC, 135ZMD, 135ZP and
135ZS do not apply to any reproduction, copy or communication

~ of a work or other subject-matter made during that period by, or on
behalf of, the administering body, being a reproduction, copy or
communication to which the electronic use notice applies.

4) In this section:

prescribed perio& means the period of 12 months, or if another is
agreed between the relevant administering body and collecting
society for the purposes of subsection (2A), that other period.

135ZX Records notices and sampling notices: marking and
record-keeping requirements '

(1) Where a records notice is given by, or on behalf of, an _
administering body to a collecting society in respect of licensed
copies made in hardcopy form or analog form the adrmmstermg
body shall:

(a) mark, or cause {0 be marked, in accordance with the
regulations, each such licensed copy made by it, or onits
behalf, while the notice is in force, or any container in which

- such a copy is kept;

(b) make, or cause to be made, a record of the making of each
such licensed copy that is carried out by it, or on its behalf,
while the notice is in force, being a record contammg such
particulars as are prescribed; :

(c) retain that record for the prescribed retention penod after the
_making of the copy to which it relates; and. '

(d) send copies of all such records to the collecting society in
accordance with the regulations.

(2) For the purposes of subsection (1), a record of the making of a
~ licensed copy:
(a) may be kept in writing or in any other manner prescnbed
and
(b} if itis kept in writing, shall be in accordance with the
prescribed form.
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(3) If a sampling notice is given by, or on behalf of, an administering
~ body to a collecting society in respect of licensed copies made in
hardcopy form or analog form, the administering body must mark,
or cause to be marked, in accordance with the regulations, each
such licensed copy made by it, or on its behalf, while the notice is
in force, or any container in which such a copy is kept.

(4) Regulations made for the purposes of paragraph (1)(a) or (b) or
' subsection (3) may prescribe different marks or particulars, and
impose different requirements, in relation to different kinds of
licensed copies or different kinds of works or eligible items.

135ZXA Electronic use notices: notice requirements etc.

If an electronic use notice is given by, or on behalf of, an
administering body to a collecting society, in respect of licensed
copies made in electronic form or licensed communications, the
administering body must: '
(a) give a notice, in accordance with the regulations, in relation
to each such copy or communication made by it, or on its
behalf, while the electronic use notice is in force, containing:

(i) statements to the effect that the copy or communication
has been made under this Part and that any work or
other subject-matter contained in the copy or
communication might be subject to copyright protection
under this Act; and

(ii) such other information or particulars (if any) as are

prescribed; and
{b) in the case of each such cornmunication made by it, or on its
behalf, while the electronic use notice is in force—take all
reasonable steps to ensure that the communication can only
be received or accessed by persons entitled to receive or
access it (for example, teachers or persons receiving
educational instruction or other assistance provided by the
" relevant institution); and

238 Copyright Act 1968



Reproducing and communicating works etc. by educational and other institutions

-Part VB
Equitable remuneration Division §

Section 135Z2Y

- -{¢) comply with such other requirements (if any) as are

prescribed in relation to each such copy or communication
made by it, or on its behalf, while the electronic use notice is
in force.

135ZY Inspection of records etc.

(I) Where a remuneration notice is or has been in force, the relevant

co]lectmg society to which the notice was given may, in writing,

" notify the administering body which gave the notice that the

(2)

(3)

society wishes, on a day specified in the notice, being an ordinary
working day of the institution specified in the notice not earlier
than 7 days after the day on which the notice is given to do such of
the following things as are specified in the notice:

(a) asséss the amount of licensed copying or licensed
commumcatlon carried out at the premxses of the 1nst1tunon,

' (b) inspect all the relevant records held at those prennses that

relate to the making of licensed copies or licensed
' communications;
{(c) inspect such other records held at those premises as are
' relevant to the assessment of the amount of equitable
remuneration payable by the administering body to the
socxety '

‘Where a collecting society gives a notice, a person authorised in

writing by the society may, during the ordinary working hours of

the relevant institution on the day specified in the notice (but not

before 10 a.m. or after 3 p.an.), carry out the assessment, or inspect
the records, to which the notice relates and, for that purpose, may
enter the premises of the institution.

An administéring body shall take all reasonable precautions, and
exercise reasonable diligence, to ensure that a person referred to in
subsection (2) who attends at the premises of an institution
administered by the body for the purpose of exercising the powers
conferred by that subsection is provided with all reasonable and
necessary facilities and assistance for the effective exercise of
those powers.
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(4) An administering body that contravenes subsection (3) is guilty of
an offence pumshable, on conviction, by a fine not exceeding
$500.

135ZZ Revocation of remuneration notice

A remuneration notice may be revoked at any time by the relevant

administering body by notice in writing given to the relevant

collecting society and the revocation takes effect at the end of 3

months after the date of the notice or on such later day as is
specified in the notice.

135Z.ZA Request for payment of equitable r'e'mmi.era_tion.

{1) Subject to this section, where a remuneration notice is or has been
in force, the relevant collecting society may, by notice in writing
given to the administering body which gave the notice, request the
body to pay to the society, within a reasonable time after the date
of the notice, the amount of equitable remuneration specified in the
notice, being an amount payable under section 135ZV, 135ZW or
135ZW A, as the case may be, for licensed copies or licensed
comumunications made by, or on behalf of, the body while the
remuneration notice is or was in force. '

{3) If an amount specified in a request is not paid in accordance with
the request, it may be recovered from the relevant administering
body by the relevant collecting society in the Federal Court of
Australia or in any other court of competent jurisdiction as a debt
due to the society. :

{4) Jurisdiction is conferred on the Federal Couart of Australia with
respect to actions under subsection (3). '
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Division 6—Collecting societies
135ZZB Collecting societies

(1) Subject to this section, the Attorney-General may, by notice in the
Gazette, declare the body named in the notice to be the collecting
society for all relevant copyright owners or for such classes of
relevant copyright owners as are specified in the notice.

(2) Where the Attorney-General declares a body to be'the collecting
society for a specified class of copyright owners and subsequently
declares another'body to be the collecting society for that class of-

" copyright owners:

(a) the first-mentioned collecting society ceases to be’ the
‘collecting society for that class of copyright owners on the
day on which the subsequent declaration is made; and

(b) any rernuneranon notice given to that collectmg society
ceases to be in force to the extent to which it relates to
licensed copies of works or other subject-matter the
copynght owners of which are. 1ncludcd in that class of
copyright owners

~(3) The Attorney-General shall not declare the body to be the
collecting society unless:
(a) itis a company limited by guarantee and incorporated under
" a law in force in a State or Territory relating to companies;

(b} all persons who are included in a class of relevant copyright
owners to be specified in the declaration, or thelr agents, are
entitled to become its members;

(¢) its rules prohibit the payment of dividends to its members;
and

(d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of
members of the collecting society who are relevant copyright
owners or their agents are protected adequately, including, in
particular, provisions about:
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(1) the collection of amounts of equitable remuneration
payable by administering bodies under section 135ZV,
135ZW or 135ZWA;

(i) the payment of the administrative costs of the collecting
society out of amounts collected by it;:

(iil) the distribution of amounts collected by the co]lectmg
society; . :

(iv) the holding on trust by the collecting society of amounts
for relevant copyright owners who are not its members;
and

(v) access to records of the collectmg society by its
membcrs '

{4) Where the Attorney-General has declared a body to be the
collecting society for a specified class of copyright owners, the
Attorney-General may refuse to declare another body to be the
collecting society for that class of copyright owners unless satisfied
that to do so would be in the interests of those copyright owners,
having regard to the number of members of the first-mentioned
society, the scope of i 1ts activities and such other considerations as
are relevant,

135ZZC R_evocaﬁon of declarotion

The Attorney-General may, by notice in the Gazette, revoke the
declaration of a body as a collecting society if satisfied that the
body: - : .

(a) is not functioning adequately as a collectmg society;

(b) is not acting in accordance with its rules or in the best
interests of those of its members who are re]evant copyright
owners, or their agents; _

(c) has altered its rules so that they no longer comply with
paragraphs 135ZZB(3)(c) and (d); or

(d) has refused or failed, without reasonable excuse, to comply
with section 135ZZD or 135Z7ZE.
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135ZZD Annual report and accounts

(1)

2)

3

@

3)

(6)

)

A collecting society shall, as soon as practicable after the end of
each financial year, prepare a report of its operations during that
financial year and send 2 copy. of the report to the
Attorney-General.

The Attorney-General shall cause a copy of the report sent to the
Attorney-General under subsection (1) to be laid before each
House of the Parliament within 15 sitting days of that House after
the receipt of the report by the Attorney-General.

A collecting society shall keep accounting records correctly
recording and explaining the transactions of the society (including
any transactions as trustee) and the financial position of the-
socxety :

The accounting records shall be kept in such a manner as w;li
_enable true and fair accounts of the society to be prepared from
time to time and those accounts to be conveniently and properly
audited. '

A collecting society shall, as soon as practicable after the end of
each financial year, cause its accounts to be audited by an auditor
who is not a member of the society, and shall send t¢ the
Attorney-Generat a copy of its accounts as s0 audited.

A collecting society shall give its members-reasonébie access 1o
copies of all reports and audited accounts prepared by it under this
section. .

This section does not affect any o_biigations of a collecting sociéty
relating to the preparation and lodging of annual returns or
accounts under the law under which it is incorporated.

135ZZE Amendment of rules

A coilectmg somety shall, thhm 21 days after 1t alters its rules,
send a copy of the rules as so altered to the Attorney-General,
together with a statement setting out the effect of the alteration and
the reasons why it was made.
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Division 7—Miscellaneous
135ZZF Rights of copyright OWl'iei's_

(1) Nothing in this Part affects the right of the owner of the copyright
in a work to grant a licence authorising the body administering an
educational institution to make, or cause to be made, a copy or

- commiunication of the whole or a part of the work without
~ infringement of that copyright.

(2) Nothing in this Part affects the rlght of the owner of the copyright
in a work to grant a licence authorising the body administering an
institution assisting persons with a print disability to do any of the
following without infringement of that copyright:

(a) make, or cause to be made, a sound recording of, or a Braille,
large-print, photographic or electronic version of, the whole
or a part of the work; :

(b) communicate, or cause to be commumcated the whole ora
part of the work. -

(3) Nothing in this Part affects the right of the owner of the copyright
in an eligible item to grant a licence authorising the body
administering an institution assisting persons with an intellectual
disability to make, or cause to be made, a copy or communication

. of the whole or a part of the eligible item without infringement of
that copyright.

135ZZ2G Copyright not to vest in copier

Despite any other provision of this Act, copyright does not vest in
the maker of a copy or communication of the whole or part of a
work for a person with a print disability, or of a copy or
communication of the whole or part of an eligible item for a person
with an intellectual disability, merely because of the making of the
COpY Or communication,
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135ZZH Unauthorised use of copies

(1) Where a copy, record or version of a work, a sound recording or a
cinematograph film, being a copy, record or version referred toin a
prescribed provision of this Part:

(a) is sold or otherwise supplied for a financial profit;
~ (b).is used for a purpose other than the purpose specified in the
_prescribed provision; or
(c) is given to an administering body when there is not in force a
remuneration notice given by that body to the relevant
collecting society;
with the consent of the administering body by whom, or on whose
behalf, it is made or communicated, the prescribed provision does
not apply, and is taken never to have applied, to the makmg or
communication of the copy, record or version. .

{2} For the purposes of this section, subsection IBSZG(l), subsection
135ZJ(1), section 135ZK and subsections 135Z1.(1), 135ZMB(1),
135ZMC(1), 135ZMIX(1), I3SZP(1) and (2) and 13SZS(1) are

- prescnbed provisions.
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Part VC—Retransmission of free-to-air broadcasts

Division 1—Preliminary

135ZZ1 Definitions

In this Part;

collecting society means a body that is, for the time being, declared
to be a collecting society under section 135Z2ZT.

delayed retransmission, in relation to a free-to-air broadcast,
means a retransmission of the broadcast in an area that has, wholly
or partly, different local time to the area of the original
transmission and that is delayed until no later than the equivalent
local time.

free-to-air broadcast means a broadcast delivered by a national
broadcasting service, commercial broadcasting service or
community broadcasting service within the meaning of the
Broadcasting Services Act 1992,

notice holder means the person who is, for the time being,
appointed to be the notice holder under section 1352ZX.

relevant collecting society, in relation to a remuneration notice,
means a collecting society for owners of copyright in the same
kind of work or other subject-matter as that to which the
remuneration notice relates.

relevant copyright owner means the owner of the copyright in a
work, a sound recording or a cinematograph film.,

remuneration notice means a notice referred to in section 135Z7L.

retransmitter means a person who makes a retransmission of a
free-to-air broadcast.

rules, in relation to a collecting society, means the provisions of
the memorandum and articles of association of the society.
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135Z.Z) Operation of collecting society rules

This Part applies to a collecting society despite anything in'the
rules of the society, but nothing in this Part affects those rules S0
far as they can operate together with this Part.

135ZZJA Application of Part

This Part does not apply in relation to a retransmission of a
free-to-air broadcast if the retransmission takes place over the
~ Internet.
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Division 2—Retransmission of free-i:o»a_ir broadcasts

135ZZK Retransmission of free-to-air broadecasts

(1)

(2

3)

(4)

(5)

The copyright in a work, sound recording or cinematograph film
included in a free-to-air broadcast is not infringed by the
retransmission of the broadcast if:

(a) aremuneration notice given by, or on behalf of, the
retransmitter to the relevant collecting society is in force; and

- (b) the free-to-air broadcast was made by a broadcaster specified

in the remuneration notice; and

(¢) the retransmitter complies with section 135Z2N.

The copyright in a work, sound recording or cinematograph film
included in a free-to-air broadcast is not infringed by the making of
a copy of the broadcast for the sole purpose of enabling a delayed
retransmission of the broadcast to be made.

Subsection (2) does not apply if the retransmission of the broadcast
would infringe the copyright in the broadcast.

If a copy of a broadcast made for the purpose referred to in
subsection (2)is not destroyed within 7 days afier it is made,
subsection (2) does not apply, and is taken never to have applied,
in relation to the making of the copy.

In:this section, a reference to the making of a copy of a free-to-air
broadcast is a reference to making a cinematograph film or sound
recording of the broadcast, or a copy of such a film or sound
recording,

135ZZ1. Remuneration notices

(1)

A'retransmitter may, by notice in writing given to the relevant-
collecting society by, or on behalf of, the retransmitter, undertake
to pay equitable remuneration to the society for retransmissions of
free-to-air broadcasts by specified broadcasters, being
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retransmissions made by, or on behalf of, the retransmatter whlle
~ the notice is in force.

(2) A remuneration notice must specify that the amount of equitable
remuneration is to be assessed on the basis of the records to be kept
by the retransmitter under section 13SZZN

(3) A remunerat:on notice comes mto force on the day on which it is
given to the collecting society, or on such earlier day as is specified
in the notice, and remains in force until it is revoked.

_ISSZZM Am_o:unt_ of equ_itabi_e remuneration

(1) If a retransmitter gives a remuneration notice to a collecting
society, the amount of equitable remuneration payable to the
_collecting society for each retransmission made by, or on behalf of,
' the retransmitter while the potice is in force is the amount .
determined by agreement betwecn the retranemltter and the
collecting society or, failing such agreement, by the Copynght
Tribunal on application made by either of them.

(2) If a determination has been made by the Copyright Tribunal under
subsection (1), either the retransmitter or the collecting society
may, at any time after 12 months from the day on which the
determination was made, apply to the Tribunal under that
subsection for a new determination payable to the collecting
society by the retransmitter for retransmissions made by, or on
behalf of, the retransmitter.

- (3) Por thc purposes of subsectlon (1 }, different amounts may be
- determined (whether by agreement or by the Copyright Tribunal}
in relation to different ¢lasses of works, sound recordings or
cinematograph films included in retransmissions.

135ZZN Record system

(1) If a remuneration notice is given to a collecting society by, or on
behalf of, a retransmitter, the retransmitter must establish and
maintain a record system.
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(2) The record system must provide for a record to be kept of the titie

of each program included in each retransmission made by, or on
behalf of, the retransmitter of each broadcast made by each
broadcaster specified in the rernuneration notice. '

3) Subject to subsection (2), the record system must be‘ determined by

agreement between the retransmitter and the collecting society or,
failing such agreement, by the Copyright Tribunal on application
made by either of them.

135ZZP Inspection of records etc,

(1) If a remuneration notice is or has been in force, the collecting

society to which it was given may, in writing, notify the relevant
retransmitter that the society wishes, on a:day specified in the
notice, being an ordinary working day of the retransmitter specified
in the notice, not earlier than 7 days after the day on which the
notice is given, to do such of thc followmg thmgs as are specified
in the notice:

~(a) assess the number of retransmissions camed out at the
premises of the retransmitter; '

(b) inspect all the relevant records held at those premises that
relate to the making of retransmissions in reliance on
section 13527K;

(c} inspect such other records held at those premlses as are
relevant to the assessment of the amount of equitable
remuneration payable by the retransmitter to the society.

(2) Subject to section 135ZZQ, if a collecting society gives a notice, a

person authorised in writing by the society may, during the
ordinary working hours of the retransmitter-on the day specified in
the notice (but not before 10 am or after 3 pm), carry out the
assessment, or inspect the records, to which the notice relates and,
for that purpose, may enter the premises of the retransmitter.

(3) A retransmitter must take all reasonable precautions, and exercise

reasonable diligence, to ensure that a person referred to in
subsection (2) who attends the premises of the retransmitter for the
purpose of exercising the powers conferred by that subsection is
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provided with all reasonable and necessary facilities and assistance
for the effectwe exercise of those powers.

(4) A retransrmtter who contravenes subsection (3) is gullty of an
offence pinishable, on. conviction, by a fine not exceedmg 10
penalty units.

- Note: A corporauon may be fined up to 5 times the amount of the maximum
Celee ﬁne See subsection 4B(3) of the Crimes Act 1914.

135ZZQ Identity cards

{1 The chief executive officer (however described) of a collecting
socwty must issue an identity card in the prescribed form to each
" person authorised by the society for the purposes of subsection
135ZZP(2). The identity card must contam a recent pholograph of
-the authorlsed person.

(2) Ifan authorlsed person who attends or enters prermses for the
purpose of exercising powers conferred by subsection 1352ZP(2)
fails to produce his or her identity card when asked todo so by a
person apparently in charge of the premises, the authorised person
must not enter or remain on the premises or exercise any other
powers ‘under subsection 135ZZP(2) at the premises.

(3) A person is guilty of an offence punishable on conviction by a fine
- not exceeding' | penalty unit if:

- (a) the person has been issued with an identity card; and
(b) the person stops being an authorised person; and

{c) the person does not, immediately after he or she stops being
an-authorised person, return the identity card to the relevant
collecting society.

(4) An authorised person must carry his or her identi_ty card at all times
' when_exel_'cising powers under subsection 135ZZP(2).

135ZZR Revocation of remuneration notice

A remuneration notice may be revoked at any time by the relevant
retransmitter by notice in writing given to the collecting society to
which the remuneration notice was given, and the revocation takes
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effect at the end of 3 months after the date of the notice, or on such
later day as is specified in it. :

135ZZS Request for payment of equitable remuneration

(1) Subject to this section, where a remuneration notice is or has been
in force, the collecting society to which the notice was given may,
by notice in writing given to the relevant retransmitter, request the
retransmitter to pay to the society, within a reasonable time after
the date of the notice, the amount of equitable remuneration
specified in the notice, being an amount payable under
section 135ZZM for retransmissions made by, or on behalf of, the
retransmitter while the remuneration notice is or was in force.

(2} If an amount specified in a request under subsection (1) is not paid
in accordance with the request, it may be recovered from the
reétransmitter by the collecting society in the Federal Court of
Australia or any other court of competent jurisdiction as a debt due
to the society.
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135ZZT Collecting societies

(1) Subject to this section, the Attorney -General may, by notice in the
Gazette, declare the hody named in the notice to be the collecting
society for all relevant copyright owners, or for such classes of
relevant copyright owners as are specified in the notice.

(2) Where the Attorney-General declares a body to be the collecting
society for a specified class of copyright owners and subsequently
declares another body to be the collecting society for that class of
copyright owners:

(a) the first-mentioned coliectmg society ceases to be the
collecting society for that class of copyright owners on the
day on which the subsequent declaration is made; and

(b} any remuneration notice given to that collecting society
ceases to be in force to the extent to which it relates to
relevant copyright owners included in that class of copyright
owners.

(3) The Attorney-General must not declare a body to be a collecting
society unless:

(a) itis a company limited by guarantee and incorporated under
a law in force in a State or Territory relating to companies;
and :

{b) all persons who are included in a class of relevant copyright
owners to be specified in the declaration, or their agents, are
entitled to become its members; and

(c) its rules prohibit the payment of dividends to its members;
and

(d) its rules contain such other provisions as are prescribed,
being provisions necessary to ensure that the interests of
members of the collecting society who are relevant copyright
owners, or their agents, are protected adequately, including,
in particular, provisions about:
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(i) the collection of amounts of equitable remuneration

payable under section 135ZZM; and

(i) the payment of the administrative costs of the collecting
society out of amounts collected by it; and

(iii) the distribution of amounts collected by the collecting
society; and

(iv) the holding on trust by the collecting society of amounts
for relevant copyright owners who are not its members;
and

(v) access to records of the collecting society by its
members. '

(4) If the Attorney-General has declared 2 body to be the collecting
society for a specified class of copyright owners, the
Attorney-General may refuse to declare another body to be the
collecting society for that class of copyright owners unless satisfied
that to do so would be in the interests of those copyright owners,
having regard to the number of members of the first-mentioned
society, the scope of its activities and such other considerations as
are relevant,

135Z2ZU Revocati.on of declaration

The Attorney-General may, by notice in the Gazette, revoke the
declaration of a body as a collecting society if satisfied that the
body:
(a) is not functioning adequately as a collecting society; or
(b} is not acting in accordance with its rules or in the best
interests of those of its members who are relevant copyright
owners, or their agents; or
(c) has altered its rules so that they no longer comply with
paragraphs 135ZZT(3)(c) and (d); or
(d} has refused or failed, without reasonable excuse, to comply
with section 13522V or 135Z2ZW.
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135ZZV Annual report and accounts

(1

2

(3)

“

(5)

6

M

A collecting society must, as soon as practicable after the end of
each financial year, prepare a report of its operations during that
financial year and send a copy of the report fo the
Attomey-General.

The Attorney-General must cause a copy of the report sent to the
Attomey-General under subsection (1) to be laid before each
House of the Parliament within 15 sitting days of that House after
the receipt of the report by the Attorney-General.

A collecting society must keep accounting records correctly
recording and explaining the transactions of the society (including
any transactions as trustee) and the financial position of the
society. -

The accounting records must be kept in such a manner as will
enable true and fair accounts of the society .to be prepared from
time to time and those accounts to be conveniently and properly
audited.

A collecting society must, as soon as practicable after the end of
each financial year, cause its accounts to be audited by an auditor
who is not a member of the society, and must send to the
Attorney-General a copy of its accounts as so audited.

A collecting society must give its members reasonable access to
copies of all reports and audited accounts prepared by it under this
section. .

This section does not affect any obligations of a collecting society
relating to the preparation and lodging of annual returns or
accounts under the law under which it is incorporated.

135ZZW Amendment of rules

A collecting society must, within 21 days after it alters its rules,
send a copy of the rules as so altered 10 the Attorney-General,
together with a statement setting out the effect of the alteration and
the reasons why it was made.
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Division 4—Interim retransmissions

135ZZX Appointment of notice holder

The Attorney-General may, by notice in the Gazérte,_'éppoint a
person to be the notice holder for the purposes of this Division.

135ZZY Retransmitting before declaration of collecting society

The copyright in any work, sound recording or cinematograph film
included in a retransmission of a free-to-air broadcast is not
infringed by the making of the retransmission if: -
(a) at the time the retransmission is made, a collecting society
has not been declared; and
(b) anotice given by the retransmitter by whom, or on whose
behalf, the retransmission was made to the notice holder
under subsection 135Z727(1) is in force; and

(¢) the retransmiitter complies with section 135ZZN.

135ZZ7Z. Notices by retransmitters

(1) A retransmitter may at any time before the declaration of the first
collecting society, by notice in writing given to the notice holder
by, or on behalf of, the retransmitter, undertake to pay equitable
remuneration to a collecting society, when it is declared, for
retransmissions made by, or-on behalf of, the retransmitter while
the notice is in force. :

(2) A notice must specify that the amount of equitable remuneration is
to be assessed on the basis of the records to be kept by the
retransmitter under section 135ZZN.

(3) A notice comes into force on the day on which it is given to the
notice holder, or on such later day as is specified in the notice, and
remains in force until it is revoked. ' '

(4) A notice may be revoked at any time by the retransmitter by notice
in writing given to the notice holder, and the revocation takes
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135ZZ7ZA

1352778

()

2)

Section 135Z727A

effect on the date of the notice of revocation or on such later date
as is specified in it.

Record keeping requirements

If a retransmitter gives a notice to the notice holder under

-section 135777, sections 135ZZM and 135ZZN apply asif:

(a) references to a collecnng society were references to the
notice holder: and

(b) references to a remuneration notice were references to a
notice under section 135Z77.

Effect of declaration of collecting society

If:

(a) as aresult of the declaration of one or more collecting,
societies, there is a society for all relevant copyright owners;
and R '

(b) a notice under section 135ZZZ was in force immediately
before the day on which the declaration came into force;

then, on and after that day, t the notice ceases to have effect as such
a notice, but is taken, for the purposes of this Part, to be a
remuneration notice that:

() was given by the relevant retransmitter to the collecting
society, or to each of the collecung societies, as the case may
~be; and . .

(d) came into force on the same day as the notice came into
force.

(a) one or more collecting societies are declared for one or more,
but not for all, classes of relevant copyright owners; and

(b) anotice was in force immediately before the day on which
the declaration came into force;

 then, on and after that day:

(c) the notice ceases to have effect as such a notice in relation to
the relevant copyright owners in the class or classes of
copyright owners for whom a collecting society is declared,

Copyright Act 1968 257



Part VC Retransmission of free-to-air broadcasts
Division 4 Interim retransmissions

Section 135ZZ7ZB

but is taken, for the purposes of l‘.hlS Part, to bea
remuneration notice that:

(i) was given by the relevant retransmltter to the collectmg
society or to each of the collectmg societies, as the case
may be; and

(ii) came into force on the same day as the notice came into
force; and o
(d) the notice continues to have effect as. such a notice in relation
to all other relevant copyright owners. -

(3) When a notice is, under this section, taken to be a remuneration
notice, the relevant retransmitter must cause copies of all records.
made under section 135ZZN on or after the day on which the
notice is taken to have come into force to be sent to the relevant
collecting society within 21 days after the declaration of the

_collecting society.
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135222C

Relevant copyright owner may authorise retransmitting

Nothing in this Part affects the right of the owner of the copyright
in a work, sound recording or cinematograph film included in a
free-to-air broadcast to grant a licence authorising a retransmitter
to make, or cause to be made, a retransmission of the free-to-air

- broadcast without infringing that copyright.

1352.2ZD

Copyright not to vest under this Part

* Despite any other provision of this Act, the retransmission of a

free-to-air broadcast by, or on behalf of, a retransmitter that is not
an infringement of copyright under this Part, does not vest -
copyright in any work or other subject-matter in any person.

13SZZZE Licence to retransmit dloes not authorise copyright

infringements

The owner of the copyright in a free-to-air broadcast is not taken,
for the purpose of this Act, to have authorised the infringement of
copyright in any work, sound recording or cinematograph film
included in the broadcast merely because the owner licences the
retransmission of the broadcast.
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136 Interpretation' -

(1) In this Part, unless the contrary intention appears:
Deputy President means a Deputy President of the Tribunal.

Judge means:
(a) a Judge of a federal court or of the Supreme Court of a State
or Territory;-or -
(b) a person who has the same designation and status as a Judge
of a federal court.

licence means a licence granted by or on behalf of the owner or
prospective owner of the copyright in a literary, dramatic or
musical work, or of the copyright in a sound recording, being:

(a) in the case of z literary, dramatic or musical work—a licence
to perform the work or an adaptation of the work in public, to
broadcast the work or an adaptation of the work, to make a
sound recording or cinematograph film of the work or an

- adaptation of the work for the purposes of broadcasting the
work or adaptation, or to electronically transmit the work or
an adaptation of the work (other than in a broadcast) for a fee

‘payable to the person who made the transmission; or

(b} in the case of a sound recording—a licence to cause the
‘recording to be heard in public, to make a copy of the sound
recording for the purposes of broadcasting the recording, or
to broadcast the recording in a broadcast transmitted for a fee
payable to the person who made the broadcast.

licence scheme means a scheme (including anything in the nature
of a scheme, whether called a scheme or tariff or called by any
other name) formulated by a licensor orlicensors and setting out
the classes of cases in which the licensor or each of the licensors is
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willing, or the persons on whose behalf the licensor or each of the

licensors acts are willing, to grant licences and the charges (if any)
subject to payment of which, and the conditions subject to which,

licences would be granted in those classes of cases.

licensor means:

(a) in relation to licences in respect of a literary, dramatic or
musical work-—the owner or prospective owner of the
copyright in the work or any body of persons (whether
corporate or unincorporate) acting as agent for the owner or
prospective owner in relation to the negotiation or granting of

“such licences; and

(b) inrelation to licences in respect of a sound recording-—the
owner or prospective owner of the copyright in the recording
or any body of persons (whether corporate or unincorporate}
acting as agent for the owner or prospective owner in.relation
to the negotiation or granting of such licences.

member means a member of the Tribunal, and includes the
President and a Deputy President.

order includes an interim order.

organization means an organization or association of persons
whether corporate or unincorporate.

the President means the President of the Tribunal.

(2) In this Part:

(a) areference to conditions is a reference to any conditions
other than conditions relating to the payment of a charge;

(b} areference to giving an opportunity to a person or
organization of presenting a case is a reference to giving the
pefson or organization an opportunity, at the option of the
person or organization, of submitting representations in
writing, or of being heard, or of submitting representations in
writing and being heard;

(c) areference to a person who requires a licence of a particular
kind includes a reference to a person who holds a licence of
that kind if the person will, at the expiration of the period for
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which the licence was granted, require a renewal of that
licence or a grant of a further licence of the same kind; and
(d) a reference to proceedings for infringement of copyright
includes a reference to proceedings brought in respect of an
alleged contravention of subsection 132(5}) or (SAA). '

(3) For the purposes of this Part, a person shall not be taken not to
require a licence to cause a sound recording to be heard in public
by reason only of the operation of section 108.

137 Cases to which licence schemes apply

(1) For the purposes of this Part, a case shall, subject to the next
succeeding subsection, be deemed to be a case to which a licence
scheme applies if, in accordance with a licence scheme for the time
being in operation, a licence would be granted in that case.

{2) For the purposes of this Part, where, in accordance with a licence
scheme: ' .
(a) the licences that would be granted would be subject to
conditions by virtue of which particular matters would be
excepted from the licences; and .
(b) a case relates to one or more matters falling within such an
exception;
that case shall be deemed not to be a case to which the scheme
applies. '
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Division 2—Constitution of the Tribunal

138 Constitution of Tribunal

The Copyright Tribunal established by the section for which this
section was substituted by section 138 of the Statute Law
(Miscellaneous Amendments) Act (No. 1) 1982 continues in
existence but shall consist of a President, and such number of
Deputy Presidents and other members as are appointed in
accordance with this Division. '

139 Appointment of members of Tribunal

A member of the Tribunal shall be appointed by the
Governor-General.

140 Qualifications of members

(1) A person shall not be appointed as the President unless he or she is
a Judge of the Federal Court of Australia.

(1A) A person is not to be appointed as a Deputy President unless he or
she is, or has been, a Judge of a federal court or of the Supreme
Court of a State or Territory.

(2) A person shall not be appointed as a member (other than the
President or a Deputy President) unless:

(a) he or she is or has been a Judge;

(b) he or she is enrolled as a legal practitioner of the High Court,
of another federal court or of the Supreme Court of a State or
Territory and has been so enrolled for not less than 5 years;

(¢) he or she has had experience, for not less than 5 years, at a
high level in industry, commerce, business, public
administration, education or the practice of a profession;

(d} he or she has obtained a degree of a university, or an
educational qualification of a similar standing, after studies
in the field of law, economics or public administration; or
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(e) he or she has, in the opinion of the Governor-General, special
knowledge or skill relevant to the duties of a member.

141 Tenure of office

(1) Subject to this section, a member holds office for such period, not
exceeding 7 years, as is specified in the instrument of his or her
appointment, but is eligible for re-appointment.

(2) Where a member who is a Judge ceases to be a Judge, he or she
ceases to hold office as a member, but he or she is eligible for
appointment as a member (other than the President).

(3) The Governor-General may terminate the appointment of a
member (other than a member who is a Judge) for physical or
mental incapacity.

(4) The Governor-General shall terminate the appointment of 2
member (other than a member who is a Judge) if:

{a) the member is guilty of misbehaviour; or

(b) the member becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an assignment
of his or her remuneration for their benefit.

141A Seniority of Deputy Presidents

(1) The Deputy Presidents have seniority as Deputy Presidents
according to the dates of their first appointment to the Tribunal, or,
if 2 or more Deputy Presidents were appointed on the same day,
according to the precedence assxgned to them in their instruments

* of appointment.

{2) At any time when only one person is holding office as a Deputy
President, any reference in this Part to ‘the senior Deputy
President’ is to be taken to be a reference to the Deputy President.
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142 Acting President

The Governor-General may appoint the senior Deputy President
available to act in the office of President:
{a) during a vacancy in that office; or
(b} during any period when the person holding that office is
absent from duty or from Australia or is, for any other
reason, unable to perform the functions of that office.

143 Re'muners:iﬁon and allowances

(1) Subject to this section, a member shall be paid such remuneration
as is determined by the Remuneration Tribunal but, if no
determination of that remuneration by the Tribunal is in operation,
the member shall be paid such remuneration as is prescribed.

(2) A member shall be paid such allowances as are prescribed. -

{3) Subsections (l) and (2) have effect subject to the Remunera'rion
Tribunal Act 1973,

(4) A member who is a Judge is not, while he or she receives salary or
annual allowance as a Judge, entitled to remuneration under this
Act.

144 Oath or affirmation of office

(1) A member shall, before proceeding to discharge the duties of his or
- her office, take an oath or make an affirmation in accordance with
the form of oath or affirnation in the Schedule to this Act.

(2) An oath or affirmation shall be taken or made before a justice or
judge of a federal court or of the Supreme Court of a State,

144A Disclosure of interests by members

(1) Where a member is, or is to be, the Tribunal, or a member of the
Tribunal, as constituted for the purposes of a proceeding and the
member has or acquires any interest, pecuniary or otherwise, that
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could conflict with the proper performance of his or her functions
in relation to that proceeding:

{a) he or she shall disclose the interest t0 the parties to the
proceeding; and '

~ {b) .except with the consent of all the parties to the proceeding,
he or she shall not take part in the proceeding. -

(2) Where the President becomes aware that a member is, or is to be,
the Tribunal, or a member of the Tribunal, as constituted for the
purposes of a proceeding and that the member has, in relation to
that proceeding, such an interest as is mentioned under
subsection (1):

‘(a) if the President considers that the member should not take
part, or should not continue to take part, in the
proceeding—he or she shall give a direction to the member
accordingly; or

(b) in any other case—~he or she shall cause the interest of the
‘member to be disclosed to the parties to the proceeding.

(3) In this section:

- (@) areference to a proceeding shall be read as a reference to a
proceeding by way of an inguiry by, or an application or
reference to, the Tribunal under this Act; and

(b} 4 reference to a party to a proceeding, being an inquiry
- conducted by the Tribunal in pursuance of section 148, shall
be read as a reference to a person or organization recognized
by the Tribunal as a party to the inquiry.

" 144B Removal from office for failure to disclose interest

Where the Governor-General is satisfied that a member (other than
a member who is a Judge) has failed, without reasonable excuse, to

" _make a disclosure that he or she is, under subsection 144A(1),
required to make, the Govemnor-General shall remove that member
from office.
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145 Resignation

A member may resign the office of member by giving a signed
notice of resignation to the Governor-General.

146 Sittings of the Tribunal

1¢h) Sittings of the Tribunal shall be held at such places and times as
the President determines:.

_-:(2) Subject to the _néxt sﬁcceedjng subsection, the Tribunal shall be
-constituted by a single member.

~ {3) If a party to an application or reference requests that the Tribunal
be constituted by more than one member for the purposes of the
application or reference, the Tribunal must, for the purposes of the
application or reference, be constituted by not less than 2 members
of whom one must be the President or a Deputy President. -

(3A) Nothing in subsection (3) prevents a single member from
* exercising the powers of the Tribunal in relation to matters of
“procedure. '

(4) At.aproceeding before the Tribunal constituted by more than one
member: '
(a) if the President is one of the members constituting the
Tribunal—he or she shall preside; and’
(b) in any other case—the senior Deputy President who is
* present is to preside.

(5} Where the Tribunal constituted by more than one member is -
divided in opinion on a question, the question shall be decided
according to the decision of the majority, if there is a majority, but
if the Tribunal as so constituted is equally divided in opinion, the
question shall be decided according to the opinion of the President
or, if he or she is not one of the members constituting the Tribunal,
according to the opinion of the senior Deputy President who is
present.
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(6) The Tribunal constituted by a member or members may sit and

“-exercise the powers of the Tribunal notwithstanding that the
Tribunal constituted by another member or other members is at the
same time sitting and exercising those powers.

(7) The exercise of the powers of the Tribunal is not affected by a

vacancy or vacancies in the membership of the Tribunal.

(8) ‘Where the hearing of any proceeding has been commenced before

the Tribunal constituted by 2 or moré members-and one or more of
those members has ceased to be a member or has ceased to be
-available for the purposes of the proceeding, the remaining -
.mmember or members may continue the hearing of the proceeding if
the remaining member, or one of the remammg members, is the
: Pres,ldent ora Deputy President.

147 President to arrange busmess_ of -'I‘rlbunal

The President may give directions as to the arrangement of the
business of the Tribunal and, subject to subsection 146(2) or (3), as

"' to the constitution of the Tribunal for the purposes of particular

proceedmgs
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Division 3—Applications and references to the Tribunal
148 Interpretatlon

In this Dlvlsmn .

copyright material, government and govemment copy have the
same meanings as in Division 2 of Part VII,

149 Applications to Tribunal for determination of remuneration
payable for making recording or film of a work

{1) This section applies where an application is made to the Tribunal
_in pursuance of subsection 47(3) or 70(3) for the determination of
an equitable remuneration to be paid to the owner of the copyright
in a work for the making of a sound recording or cmcmatogmph
- film of the work or of an adaptation of the work.

(2) The parties to an application in relation to which this section
applies are:
{a) the owner of the copynght in the work; and
(b) the maker of the recording or film.

(3) . Where an application in relation to which this section applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount
that it considers to be equitable remuneration to the owner of the
copyright for the making of the recording or filmn.

149A Applications to Tribunal under section 47A

{1) This section applies to any application made to the Tribunal under
subsection 47 A(8) for the determining of an amount payable by a
person or body by way of equitable remuneration to an owner of
copyright.
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{2) The parties to an application to which this section applies are the
person or body, and the owner of the copyright, referred to in
subsection (1). '

(3) Where an application to which this section applies is made to the
Tribunal, the Tribunal shall consider the application and, after
giving the parties to the application opportunities of presenting
their cases, shall make an order determining the amount that it
considers to be payable by the person or body by way of equitable
remuneration to the owner of the copynight.

150 'Applications’ to Tribunal for determina’tlo'n of remuneration
payable to owner of copyright in recording for making of
a copy of the sound recording

(1) This section applies where an-application is made to the Tribunal -
in pursuance of subsection 107(3) for the determination of an
equitable remuneration to be paid to the owner of the copyright in a
sound recording for the making of a copy of the sound recording.

(2) The parties to an application in relation to which this section
applies are:
(a) the owner of the copyright in the sound récording; and
(b) the maker of the copy of the sound recording.

(3) Where an application in relation to which this section applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order determining the amount

. that it considers to be equitable remuneration to the owner of the
copyright for the making of the copy of the sound recording.

151 Applications to Tribunal for determination of remuneration
payable to owner of copyright in recording in respect of
public playing of the recording

(1) This section applies where an application is made to the Tribunal
in pursuance of subsection 108(1) for the determination of an
equitable remuneration to be pa;d to the owner of the copyright in a
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sound recording for the causing of the recording to be heard in
public. -

(2) The parties to an applxcat:on in relation to whlch [hlS section
applies are: :
(a)} the owner of the copyright in the recording; and
) the pcrson who caused the recurdmg to be heard in public.

-(3) Where an application in relation to which this sectlon applies is
made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of

. presenting their cases, shall make an order determining the amount
- that it considers to be equitable remuneration to the owner of the
copyright for the causing of the recording to be heard in public.

152 Applications to Tribunal for determination of amounts payable
for broadcastmg pubhshed sound recordmgs

(1) In this section, unless the contraryr mtentlon appears:
Australia does not include the external Territories.

broadcaster means:
- (a) the Australian Broadcastmg Corporation; or
(aa) the Special Broadcasting Service Corporation; or
{b) the holder of a licence allocated by the Australian
" Broadcasting Authority under the Broadcastmg Services Act
- 1992; or
(c) a person making a broadcast under lhe authority of a class
licence detérmined by the Australian Broadcasting Authority
under the Broadcasting Services Act 1992.

broadcasting does not include broadcasting by a transmission for a
~ fee payable to the person who made the broadcast.

(1A) For the purposes of the application of this section in relation to a
period before the commencement of this subsection, this section
has effect as if any act or thing done dunng that period by the
Australian Broadcasting Commission had been done by the
Australian Broadcasting Corporation and any eamings of the
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Australian Broadcasting Commission during that period were
eamings of the Australian Broadcasting Corporation.

(1B) In its application in relation to a period before the commencement
' of this subsection, this section has effect as if any act or thing done
during that period by the Special Broadcasting Service had been
done by the Special Broadcasting Service Corporation and any
earnings of the Special Broadcasting Service during that period
were earmings of the Special Broadcasting Service Corporation.

(2) Subject to this section, an application may be made to the Tribunal
for an order determining, or making provision for determining, the
- amount payable by a broadcaster to the owners of copyrights in
published sound recordings in respect of the broadcasting, during a
period specified in the application, of those recordmgs by that
broadcaster.

(3) An application under the last preceding SUbSCCthIl may be made by
the broadcaster or by the owner of a copyright in a published sound
recording.

(4) The parties to an application under subsection (2) are:
(a) the person making the application; and

(b} such organizations or persons as apply to the Tribunal to be
made parties to the application and, in accordance with the
next succeeding subsection, are made parues to the
application.

5y Where an organization (whether claiming to be representative of
‘broadcasters or of the owners of copyrights in published sound
recordings or not} or a person {whether a broadcaster or the owner
of a copyright in a published sound recording or not} applies to the
Tribunal to be made a party to an application under this section,

- and the Tribunal is satisfied that the organization or person has a
substantial interest in the matter that is the subject of the
application, the Tribunal may, if it thinks fit, make that
organization or person a party to the application.

(6) The Tribunal shall consider an application under subsection (2)
and, after giving the parties to the application an opportunity of
presenting their cases, shall make an order:
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(7)

(a) determining, or making provision for determining, the
amount payable by the broadcaster to the owners of
copyrights in published sound recordings in respect of the
broadcasting, during the period to which the order applies, by
the broadcaster of those rccordmgs

(b) specifying as the persons among whom that amount is to be
divided such of the persons who were, or were represented
by, parties to the application as the Tribunal is satisfied are
the owners of copyrights in published sound recordings; and

{c) specifying as the respective shares in that amount of the
persons among whom that amount is to be divided and as the
times at which those shares are to be paid such shares and
times as those persons agree or, in default of agreemem as
the Tribunal thinks equitable. -

In so making an order in relation to a broadcaster the Tribunal

_ shall take into account all relevant matters, including the éxtent to

~* which the broadcaster uses, for the purposes of broadcasting,
. records embodying sound recordings (other than recordings in

L ®

relation to which section 105 applies) in which copyrights subsist,
being copyrights owned by persons who are, or are represented by,
parties to the appllcatlon

Thie Tribunal must not make an order that would require a
broadcaster who is:
(a) the holder of a licence allocated by the Austrahan
Broadcasting Authority under the Broadcasting Services Act
- 1992 that authorises the holder to'broadCast radio programs;
or
(b) aperson authorised by a class licence detenmned by that
Authonty under that Act to broadcast radio programs;

© pay, in respect of the broadcastmg of publlshed sound

recordings during the period covered by the order, an amount

exceeding 1% of the amount determined by the Tribunal to be the

gross earnings of the broadcaster during the period equal to the
period covered by the order that ended on the last 30 June that
occurred before the period covered by the order. -
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{9) If a broadcaster that is:
.{a) the holder of a licence allocated by the Australian
Broadcasting Authority under the Broadcasting Services Act
1992 that authorises the holder to broadcast radio programs;
or
(b) a person authorised by a class licence determined by that
* Authority under that Act to broadcast radio programs;
has, with the permission of that Authority, adopted an accounting
- period ending on a'day other than 30 June; the reference in
subsection (8) to 30 Jure is, in relation to that broadcastcr,
reference to that other day

(10) Subsection (8) does not apply to an order in relation to a
broadcaster unless: _

(a) the broadcaster establishes to the satisfaction of the Tribunal
the amount of the gross earnings of the broadecaster during
the period in respect of which those earmngs are to be
determined; and - '

(b) the broadcaster carried on the transmission of programmes by
way of sound broadcastmg throughout the whole of that
period.

(11} Where an application is made to the Tribunal under subsection (2)
in relation to the Australian Broadcasnng Corporatlon the
Tnbunal
- (a) shall make separate orders in respect of sound broadcasts by

the Corporation of published sotind recordings and in respect
of television broadcasts by the Corporatlon of such
recordings; and
(b) shall niot make an order that would require the Corporation to
pay, in respect of sound broadcasts of published sound
recordings during the period in relation to which the order
applies,’an amount exceeding the sum of:
(i) inrespect of each complete year included in that period
the amount ascertained by multiplying one-half of One
“cent by the number equal to the number of persons
comprised in the estimated population of Australia as
last set out in statistics published by the Commonwealth
Statistician before the making of the order; and
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(it} in respect of each part of a year included in that
period—the amount that bears to the amount ascertained
in accordance with the last preceding subparagraph in
relation to a complete year the same proportion as that
part of a year bears to a complete year.

 (12) . A.person who is not specified in an order in force under
subsection (6) as one of the persons among whom the amount
~specified in, or detenmned in accordance with, the order is to be
. divided may, before the expiration of the period to which the order
 applies, apply to the Tribunal for an amendment of the order so as
to specify him or her as one of those persons.

(13) The parties to an application under the last precedmg subsection
for an amendment of an order are:

- (a) the person making the application;
(b) the broadcaster in relation to whom the order apphcs,
{¢) the persons _specxﬁed_m the order as the persons among

whom the amount specified in, or determined in accordance
. with, the order is to be divided; and

(d) -such organizations or persons as apply to the Tribunal to be
made parties to the application and, in accordance with
subsecnon (5), are made pames to the apphcanon

(14) The Tnbunal shall con31der an application under subsection (12)
for an amendment of an order in force under subsection (6) (in this
‘subsection referred to as the principal order) and, after giving the

_ parties to the application an opportunity of presenting their cases,

. shall, if it is satisfied that the applicant is the owner of the
copyright or copyrights in one or.more published sound recordings,
make an order amending the principal order so as to:

(a) specify the applicant as one of the persons among whom the
amount specified in, or determined in accordance with, the
principal order is to be divided; and .

{b) specify as the share of the applicant in that amount and as the

_times at which that share is to be paid such share and times as
the applicant and the other persons among whom that amount
is to be divided agree or, in default of agreement, as the
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Tribunal thinks equitable and make any consequential
alterations in respect of the shares of those other persons.

(15) An order of the Tribunal made under subsection (6) in relation to a

broadcaster apphes in relation to the period commencing on the
date specified in the order and ending on 30 June next succeeding
the date of making of the order.

. 1 6) The date that may be so specified iri an order of the Tribunal made

under subsection (6) in relation to a broadcaster may be a date

- beéfore the date of making of the order or before the date of making

of the application but shall not be a date before the date of
expiration of the period in relation to which the last preceding
order (if any} of the Tribunal made under that subsection int

- relation to that broadcaster applied or before the date of

commencement of this Act.

" (17) An order of the Tribunal made under subsection (14) amending an

order of the Tribunal made under subsection (6) applies in relation

. to the period commencing on the date of making of the amending
order and ending on the date of expiration of the period in relation

to which the order that is being amended applies.

(18) Where an order of the Tribunal is in force under this section, the

broadcaster in relation to whom the order applies is liable to pay to
each of the persons specified in the order as the persons among
whom the amount specified in, or determined in accordance with,
the order is to be divided the share so specified in relation to that
person and is so liable to pay that share at the times so specified

- -and that person may recover any amount that is not paid in
- accordance with-the order in a court of competent jurisdiction from
- the broadcaster as a debt due to the person. .

" (19} For the purposes of this section, the gross earnings of a broadcaster

in respect of a period are the gross earnings of the broadcaster
during that period in respect of the broadcasting by the broadcaster
of advertisements or other matter, including the gross earnings of
the broadcaster during that period in respect of the provision by the
broadcaster of, or otherwise in respect of matter broadcast by the

. broadcaster. :
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(20) Where, in connexion with a transaction, any conmderatlon is paid
or given otherwise than in cash, the money value of that
consideration shall, for the purposes of the last preceding
'subsection, be deemed to have been paid or given.

(21) Where the Tribunal is of the opmlon that:
(@) an amount, or part of an amount, earned during any period by
- a person other than a broadcaster would, if the broadcaster
~and that person were the same person, form part of the gross
earnings of the broadcaster in respect of that period for the
_purposes of this section; and .
(b) arelationship exists between the broadcaster and the other
' person (whether by reason of any shareholding or of any
agreement or arrangement, or for any other reason) of such a
kind that the amount or the part of the amount, as the case
~may be, should, for the purposes of this section, be treated as
- part of the gross earmngs of the broadcaster in respect of that
period; :
the Tribunat may so treat the amount or the paxt of the amount, as
the case may be. '

152A Applications to T_ribunal for determination of amount of
royalty payable for recording musical works
(1) In this section:
" manufacturer has the same meaning as ‘_ih's'ectio’n'SS.
(2) Subject to this section, an application may be made to the Tribunal
for an order determining, or making provision for determining, the
amount of royalty payable by the manufacturer of a record of a

musical work to the owner of the copyright in the work during a
period specified in the application.

(3) An appllcatlon may be made by the manufacturer or the owner of
* the copyright in the musical work recorded by the manufacturer.

| (4) The parties to an appltcatlon are:

(a) the manufacturer and the owner of the copyrlght in the
musical work; and
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{b) any organisations or persons who are made parties to the
application.

{5) Where an application is made under subsection {2), the Tribunal
shall consider the application and, after giving the parties an
opportunity of presenting their cases, make an order determining,
or making provision for determining, an equitable amount of
royalty payable by the manufacturer of the record of the musical
work to the owner of the copyright in the work during the period
specified in the order. :

{6) Where an organisation (whether claiming to represent
manufacturers or the owners of copyrights in musical works or not)
or a person {whether a manufacturer or the owner of the copyright
in a musical work or not) applies to the Tribunal to be made a party
to an application under this section, the Tribunal may, if it thinks
fit, make that organisation or person a party to the application if the
Tribunal is satisfied that the organisation or person has a

' substantxal interest in the appllcataon

{7) The penod that may be specified in an ordcr under subsection (5)
in relation to a manufacturer may be a period beginning before the
. date of making of the order or before the date of making of the
application but shall not be a period beginning before:
(a) the end of the period specified in the last preceding order (if
any) made under that subsectaon in relation to that
manufacturer; or

{b) the commenpement of this section.

(8) Where an order is in force under this section, the manufacturer in
relation to whom the order applies is liable to pay to the person
specified in the order the amount of royalty so specified at the
times so specified and that person may recover the amount, if it is
not paid in accordance with the order, in a court of competent
jurisdiction from the manufacturer as a debt due to the person.

ISZB Applications to Tribunal for determmatmn of manner of
paying royalty

(1) In this section:
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manufacturer has the same meaning as in section 55.

(2) An application may be made to the Tribunal for an order
determining the manner in which amounts of royalty payable by
the manufacturer of a record of a musical work to the owner of the

. copyright in the work are to be paid. .

~ (3) An application may be made by the manufacturer or the owner of
. the copyright in the musical work recorded by the manufaciurer.

(4) The parties to an application are:
(a) the manufacturer and the owner of the copyright in the
musical work; and
(b) ‘any organisations or persons who are made parties to the
" application.

(5) Where an orgamsatmn (whether clamung to represent
manufacturers or the owners of copyrights in musical works or not)
or a person (whether a manufacturer or the owner of the copyright
in a musical work or not) applies to the Tribunal to be made a party
to an application under this section, the Tribunal may, if it thinks
fit, make that organisation or person a party to.the application if the
Tribunal is satisfied that the organisation or person has a
substantial interest in the application. :

(6) Where an application.is made under_ subsection (2), the Tribunal
shall consider the application and, after giving the parties an
opportunity of presenting their cases, make an order determining
the manner in which amounts of royalty payable by the
manufacturer of the record of the musical work to the owner of the
copyright in the work are to be paid.

153. Apphcations to Trlbunal t'or apportlonment ot‘ royalty in respect
of a record . :

(1) This section applies where an application is made to the Tribunal
. in pursuance of paragraph 59(3)(b) for an-apportionment of an
amount payable in respect of a record between the owner of the
copyright in a musical work and the owner of the copyright in a
literary or dramatic work.
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(2) The pil'rties to an application in relation to which this section

applies are:
(a) the owner of the copyright in the musical work; and
(b) the owner of the copyright in the literary or dramatic work.

(3) Where an application in relation to which this section applies is

made to the Tribunal, the Tribunal shall consider the application
and, after giving to the parties to the application an opportunity of
presenting their cases, shall make an order apportioning the amount
to which the application relates between the parties m such manner
as it thinks equitable.

153A Applications to Tribunal under section 135H, subsectlon

135J (1) or subsection 135JA( 1)

() 'I‘he parties to an application to the Tnbunal under section 135H,

subsection 135J(1) or subsection 135JA(1) for the determination of
the amount of equitable remuneration payable to the collecting
society by an administering body for the making or
communication, by or on behalf of that body, of a copy of a
broadcast are the society and the body.

: (2j “Where an application is made to the Tribunal under section 135H,

subsection 135J(1) or subsection 135JA(1), the Tribunal shall
consider the apphcatwn and, after giving the parties to the
application the opportunity of presenting their cases, shall make an
order determining the amount that it considers to be equitable
remuneration for the maklng and commumcatmg of coplcs of
broadcasts :

(3) In making an order, the Tnbunal

. (a) shall have regard to the extent to which copies of broadcasts
" are made and communicated by, or on behalf of, the
* administering body solely for the purpose of enabling the
- material included in the broadcasts to be heard, or seen and
- heard, as the case may be, at times more convenient than the
~ times when the broadcasts were made; and
(b) may have regard to such other matters (if any) as are
prescribed.
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(4) An order may be expressed to have effect in relation to copies of
broadcasts, and to communications of such copies, made in
reliance on section 135E before the day on which the order is
made.

(3 In this section, adm;mstenng body and collecnng society have the
' same meanings as in Part VA, '

153B _Ai)pl_icatimis to Tribunal under subsection 135J 3

(1) The parties o an application to the Tribunal under subsection
1353(3) for the determination of a sampling system are the
collecting society and the administering body concerned.

(2) Where an application is made to'thie Tribunal under subsection
135)(3), the Tribunal shall consider the application and, after
-giving the parties to the application an opportunity of présenting
their cases, shall make an order determining the samphng system.

(3) Ir1 this section, admm;stenng body and collecang socwty have the
same meanings as in Part VA, :

153BA Application to the Tribun_el under subsection 135JA(3)

(1) The parties to an application to the Tribunal under subsection
" 135JA(3) for the determination of an agreed system are the
- “collecting society and the administering body concerned.

.- {2) If an application is made to the Tribunal under subsection
135JA(3), the Tribunal must consider the application and, after
giving the parties to the application an opportunity of presenting
their cases, must make an order determining the agreed system.

(3) In determmm gan agreed system t,he Tribunal must have regard to
such matters (if any) as are prescribed.

(4) In th:s seenon

- administering body and collecang socsety have the same meanings
. as in Part VA,
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153BB Application to the Tribunal under subsection 135ZME(3)

(1) The parties to an apbiicatidn to the Tribunal under subsection
1357ZME(3) for the determination of the division of an amount of
remuneratxon are the relevant copynght owners.

~ (2) If an application is made to the Tribunal for a detcrrmnatlon under
subsection 135ZME(3), the Tribunal must consider the application
and, after giving the parties to the application an opportunity to
present their cases, must make an order determining the division of
- the amount to which the application relates between the parties in
such manner as it thinks equitable.

(3) In making an order the Tribunal may have regard to such matters
(if any) as are prescribed. .

153C Applications.to the Tribunal under section 135ZV or
‘subsection 135ZW(1) or 1_35ZWA(1_)

(1) The parties to an application to the Tribunal under section 135ZV
or subsection 135ZW(1) or 13SZWA(1) for the determination of
'~ the amount of equitable remuneration payable to a collécting
society by an administering body for the making, by or on behalf
of that body, of licensed copies or licensed commumcatxons are the
socwty and the body:

(2) Where an application is made to the Tribunal under section 135ZV
or subsection 135ZW(1) or 135ZWA(1), the Tribural shall
consider the application and, after giving the parties to the
application the opportunity of presenting their cases, shall make an
order determining the amount that it considers to be equitable

" remnuneration for the making of a licensed copy or hcensed
communication.

(3) In making an order, the TrlbunaI may have regard to such matters
(if any) as are prescribed.

{4) An order may be expressed to have effect in relation to licensed
copies made before the day on which the order is made.
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- (5) In this section:

 administering body, collecting society, licensed communication
... and licensed copy have the same meanings as in Part VB.

153D Apphcatmns to Trlblmal under subsectlon 135ZW(3)

(1) The pamcs to an application to the Tnbunal under subsectlon
135ZW(3) for the determination of a sampling system to be used
for the purpose-of assessing the number of licensed copies made
by, or on behalf of, an administering body, or-any other relevant
matters, are the relevant collecting society and the body.

(2) ‘Where an application is made to the Tribunal under subsection
135ZW(3), the Tribunal shall consider the application and, after
giving the parties to the application an opportunity of presenting

. their cases, shall make an order determining the sampling process.

(3) Inthis sectioﬁ, administering bédy, collecting society and licensed
copy have the same meanings as in Part VB.

153I)A Apphcatlons to the Tribunal under subsectmn 135ZWA(2)

(1) The pames to an apphcat:ton to the Tnbunal under subsection
135ZWA(2) for the determination of an electronic use system to be
used in refation to licensed copies or licensed communications
made by, or on behalf of, an administering body, or any other
relevant matters, are the relevant collecting society and the body.

(2) If an application is made to the Tribunal for a deterrmnanon under
subsection 135ZWA(2), the Tribunal must consxder the application
' 'and after giving the parties to the apphcatlon an opportunity to
present their cases, must make an order determining the matter that
is the eubject of the application.

' (3) In makmg an orcler the Tribunal may have regard to such matters
(if any) as are prescribed.
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(4) In this section;

administering body, collecting society, licensed communication
and licensed copy have the same meanings as in Part VB.

153E Applications to Tribunal under subsection 183(5)

(1) The parties to an application to the Tribunal under subsection
183(5) for the fixing of the terms for the doing of an act comprised
in a copyright where the act is done for the services of the
Commonwealth or a State are: :

_ (a) the Commonwealth or the State, as the case may be; and

(b) the owner of the copyright.

(2) If an application is.made to the Tribunal under subsection 183(5),
the Tribunal is to consider the application and, after giving the
parties to the application an opportunity of presenting their cases,
is to make an order fixing the terms for the doing.of the act.

153F Appllcatlons to Tribunal to declare collectmg soclety for
government copies

) A company' limited by guarantee may apply to the Tribunal for a
declaration that the company be a collecting society for the
‘purposes of Division 2 of Part VII.

(2) The parties to the appl:catJon are the apphcant and any person
made a party by the Tribunal.

3) The Tribunal may make a person a party if:
(a) the person asks to be made a party; and
(b) the Tribunal thinks that the person has a sufficient interest in
either or both of the following questions:

(i) whether the applicant should. be declared to be a
collecting society;

(if) whether any current declaration of a company as a
collecting society should be revoked.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

284 Copyright Acr 1968



The Copyright Tribunal Part VI
Applications and references to the Tribunal Division 3

Section 153F

(a) declare the applicant to be a collecting society for the
purposes of Division 2 of Part VII; or

(b) reject the application.

(5) A declaration of a company as a collecting society for the purposes
of Division 2 of Part VII may be a declaration in relation to:

(a)y all government copies; ot
(b} a specified class of government copies.

(6) The Tribunal may only declare the applicant to be a collecting
society if the Tribunal is satisfied:
(a) that the applicant is a company limited by guarantee
incotporated under a law in force in a State or Territory
relating to companies; and

(b} in the case of an application for a declaration in ‘relation to all
- government copies, that the applicant’s rules permit the
owner, or the agent of the owner, of the copynght in-any
copyright material to become a member; and

(¢) in the case of an application for a declaration in relation to a
class of government copies, that the applicant’s rules permit
the owner, or the agent of the owner, of the copyright in any

* copyright material a reproduction of which in accordance
with section 183 would be within that class to become a
member; and

(d) that the applicant’s rules prohibit the payment of dividends to
its members; and

(e) that the appltcant s rules contain such provisions about all of
the following matters as are adequate for the protectxon of its
members:

(i) the collection of remuneration payable under
- section 183A;

(i) the payment of administrative costs of the collecting
saciety out of remuneration it collects;

(iii) the distribution of remuneration the collecting society
. collects;

(iv) the collectmg society holdmg on trust remuneration for
owners of copyright in copyright material who are not
members of the society;
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(v) access to the collecting somety s-records by its
members; and :

(f) that the applicant’s rules contain such other provisions as are
required by the regulations to be included for the protection
of members of the society.

(7) A declaration must specify the day on which it takes effect.

(8) If the Tribunal makes a declaration under this section, the
Secretary to the Tribunal must pubhsh the declaration in the
Gazette.

153G Applications to Tribunal to revoke a declaration of a
collecting society

(1) Any of the following persons may apply to the Tribunal for the
revocation of a declaration under section 153F:

(a) the collecting society;
(b) a member of the collecting society;
(c) a government,

(2) The parties to an application‘ are:
(a) the applicant for revocation of the declaration; and

(b) if the collecting society is not the applicant for revocation of
the declaration—the collecting society; and

(¢) any person made a party by the Tribunal.

(3) The Tribunal may make a person a party if:
(a) the person asks to be made a party; and =~
(b) the Tribunal thinks that the person has a sufficient interest in

the question whether the declaration of the collecting society
should be revoked.

(4) After giving each party an opportumty of presenting its case, the
Trbunal must:

(a) revoke the declaration of the collecting society; or
(b) reject the application.
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(5) The Tribunal may only revoke the declaration of a company as the
collecting society if the Tribunal is satisfied that the company:
- (a) is not functioning adequately as the collecting society; or
(b} is not acting in accordance with its rules or in the best
interests of its members who own copynight in copyright
_ material or who are agents of copyright owners; or
(c) has altered its rules so that they no longer comply with any
one or more of paragraphs 153F(6)(b) to (f); or’
(d) has contravened section 183D or 183E (dealing with
reporting and accounting, and alteration of rules).

(6) A revocation must specify the day on which it takes effect.

(7) If the Tribunal revokes the declaration of the collec'ting society, the
Secretary to the Tnbunal must publish notice of the revocation in
" the Gazette.

153H Time limit for decndmg appllcatlons under section 153F or -
153G

(1) The Tribunal must make its decision on an application under
section 153F or 153G within 6 months after the conclusion of the
hearing of the application.

'(2) The 6 months time fimit in subsection (1) does not apply if the
Tribunal thinks that the matter cannot be dealt with properly within
that period of 6 months, whether because of its complexity or
because of other special circumstances.

3 If subsection (2) applies, the Tribunal must tell the applicant before
the end of the 6 months period that the matter cannot be dealt with
properly within that period.

153) Amendment and revocation of a declaration on the declaration
of another collecting society

(1) 'If: _
(a) a declaration (the previous declaration) is in force under
section 1533F; and
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(b) the Tribunal, under that section, declares another company to

be the collecting society for the purposes of Division 2 of
Part VII in relation to a class of government copies that
includes some of the government copies to which the
previous declaration relates; _

the Tribunal must amend the previous declaration so as to exclude

from the government copies to which it relates all government

copies to which the declaration of the company referred to in

paragraph (b) relates.

{2) An amendment of a declaration under subsection (Ii takes effect
when the declaration of the company referred to in
paragraph (1)(b) takes effect.

(3) If:
(a) adeclaration (the previous declaration) is in force under
section 153F; and
{b} the Tribunal makes another declaration under that section in
relation to:
(i) all government copies; or
(i) a class of government copies that includes all
'~ ‘government copies to which the previous declaration
relates;

the Tribunal must revoke the previous declaration.

(4) The revocation of a declaration under subsection {3) takes effect
when the declaration referred to in paragraph {3)(b) takes effect,

(5) The Secretary to the Tribunal must publish in the Gazette notice of
an amendment or revocation made under this section.

153K Applications fo Tribunal for method of working out payment
for government copies

(1) A collecting society or a government may apply to the Tribunal for
an order determining the method for working out remuneration
payable under subsection 183A(2) for government copies made for
the services of the government in a particular period.
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_ (2) The parties to an application are the collecting society and the
- government,

"(3) After giving each party an opportunity of presenting its case, the
~ Tribunal must make an order determining the method.

Note: Subsection IS3A{3.) sets out matters that the method must provide for.
' Subsecnon 183A(4) sets out matters that thc method may provide for.

.. (4) An order may also specnfy how and when payments of the amount
worked out using the method determined are to be made.

1531 Applications to Tribunal for review of deciaratlons of certain
educational institutions

(1) This section applies where an application is made to the Tribunal
under subsection 10A(SA) for review of a declaration included in a
notice published under subsection 10A(4) for the purposes of
paragraph (g), (h) or (i) of the definition of educatzonal mstztutwn
in subsection 10(1):

(2) The parties to the application are: _
(a) the collecting society that made the application; and

(b} the body administering the institution that caused the notice
to be published.

(3) After gwmg each party an opportunlty to present its case, the
Tribunal must:

_{a) confirm the declaratlon; or
(b) set aside the notlce

(4) If the Tribunal sets as:de the notice, the Trlbunal must cause 1o be
published in the Gazette a notice that:

“(a) sets out full particulars of the name and address of the
institution; and P :

{b) contains a statement to the effcct that the notice previously
published by the body administering the institution under
subsection 10A(4) has been set aside.

Upon publication of the Tribunal’s notice, the notice published
under subsection 10A(4) ceases to have effect for the purposes of
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paragraph (g), (h) or (i) of the definition of educauonal institution
in subsection 10(1).

~(5) The Tribunal may only set aside a notice if it determines that the
principal function, or the principal functions, as the case may be, of
the institution concerned are not as described in the declaration
included in the notice.

153M Applications to the Tribunal under subsection 135ZZM(1)

(1) The parties to an application to the Tribunal under subsection
135ZZM(1) for the determination of the amount of equitable
remuneration payable to a collecting society by a retransmitter for
the making, by or on behalf of the retransmitter, of a
retransmission of a free-to-air broadcast are the society and the
refransmitter.

(2) On an application to the Tribunal under subsection 135ZZM(1), the
Tribunal must consider the application and, after giving the parties
an opportunity to present their cases, make an order determining
the amount that it considers to be equitable remuneration for the
making of retransmissions of free'-to—'air broadcasts';

(3} In makmg an order, the Trlbunal may have regard to such matters
(if any) as are prescribed.

(4} An order may be expressed to have effect in r¢1ati0n to
retransmissions of free-to-air broadcasts made in reliance on
'section 135ZZK before the day on which the order is made.

(5) In this section, collecting society, free-to-a:r broadcast and
retransmitter have the same meanmgs as in Part VC.

153N Appli_cations to Tribunal under subsection 135ZZN(3)

(1) The parties to an application to the Tri_buria_l under subsection
135ZZN(3) for the determination of a record system are the
collecting society and the retransmitter concerned.

(2) Onan app}iéation td the Tribunal under subsection 135ZZN(3), the
Tribunal must consider the application and, after giving the parties
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®

an opportunity to present their cases, make an order determining
the record system.

In this sectlon, collecting society and retransmdter have the same
meamngs as in Part VC. '

154 Reference of proposed licence schemes to Tribunal

)

@

B

Where 3 licensor proposes to bring a licence scheme into
operation, he or she may refer the scheme to the Tribunal.
The parties to a reference under this scctidn are:
(a) the licensor refernng the scheme, and’
(b) such orgamzanons or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in -

accordance with the next succeeding subsection, are made
parties to the reference. =

Where an organization (whether claiming to be representauve of
persons requiring licences or not) or a person (whether requiring a

licence or not) applies to the Tribunal 10 be made a party to a

reference, and the Tribunal is satisfied that the organization or
person has a substantial interest in the operation of the scheme to
which the reference relates, the Tribunal may, if it thinks fit, make
that organization or person a party to the reference.

(&) The Tﬁbunal shall consider a 'schéme referred under this section

(5)

(6)

and, after giving to the parties to the reference an opportunity of
presenting their cases, shall make such order, either confirming or
varying the scheme, as the Tribunal conmders reasonable in the
circumstances. ‘

An order (other than an interim order) of the Tribunal under this
section may, notwithstanding anything contained i in the licence
scheme to which it relates, be made so as to be in force either
indefinitely or for such period as the Tribunal thinks fit.

Where a lic'ence' scheme has been refeired to the Tribunal under

‘this section, the licensor may do either or both of the followmg

things:
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(a) bnng the scheme into operation before the Tribunal makes an
order in pursuance of the reference;

) _wnlhdraw the reference at any time before the Tribunal makes
an order in pursuance of the reference, whether the scheme
has been brought into operation or not.

(7) If the scheme is not brought into operation before an order is made
in pursuance of the reference, the scheme as confirmed or varied
by the order comes into operation, notwithstanding anything
contained in the scheme, forthwith. upon the makmg of the order.

(8) After the making of an order in pursuance of the reference, the
scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contained in the scheme, so long as the
order remains in force.

155 Reference of existing licence schemes to Tribunal

(1) Where at any time while a llcence scheme is in operatmn a
dispute arises with respect to the terms of the scheme between the
licensor operating the scheme and:.

(a) - an organization claiming to be representative of persons
requiring licences in cases included in a class of cases to
which the scheme applies; or

(b) any person claiming that he or she requires a licence in a case
included in a class of cases to which the scheme applies;

the licensor, organization or person concerned may refer the
scheme to the Tribunal in so far as the scheme relates to cases
'mcluded in that class. :

(2) The_ parties to a reference under this section arg:

(a) the licensor, organization or person referring the scheme;

(b) if the reference is not made by the hcensor operatmg the
‘scheme—that licensor; and

(c) such other organizations or persons (1f any) as apply to the
‘Tribunal to be made parties to the reference and, in
accordance with the next succeeding subsection, are made
parties to the reference.
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“)

)

(6)

NG

(8)

9)

Where an organization (whether claiming to be representative of
persons requiring licences or not) or a person (whether requiring a
licence or not) applies to the Tribunal to be made a party to a
reference, and the Tribunal is satisfied that the organization or
person has a substantial interest in the matter in dispute, the
Tribunal may, if it thinks fit, make that orgamzanon Of person a
party to the reference.

The Tribunal shall not begin to consider a reference under this
section by an organization unless the Tribunal is satisfied that the
organization is reasonably representative of the class of persons
that it claims to represent. '

Subject to the last preceding subsection, where a licence scheme is
referred to the Tribunal under this section, the Tribunal shall
consider the matter in dispute and, after giving to the parties to the
reference an opportunity of presenting their cases, shall make such
order, either confirming or varying the scheme, in so far as'it
relates to cases included in the class of cases to which the reference
relates, as the Tribunal considers reasonable in the circumstances.

An order {other than an interim order) of the Tribunal under this
section may, notwithstanding anything contained in the licence
scheme to which it relates, be made so as to be in force either
indefinitely or for such period as the Tribunal thinks fit.

A reference of a licence scheme to the Tribunal under this section
may be withdrawn at any time before an order is made in
pursuance of the reference.

Where a licence scheme has been referred to the Tribunal under
this section, the scheme remains in operation, notwithstanding
anything contained in the scheme, until the Tribunal makes an
order in pursuance of the reference.

The last preceding subsection does not apply in relation to a
reference with respect to any period after the reference has been
withdrawn or after the Tribunal has refused to begin to consider the
reference in pursuance of subsection (4).
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(10) After the making of an order in pursuance of the reference, the

scheme as confirmed or varied by the order remains in operation,
notwithstanding anything contamed in the scheme, S0 long as the
order remains in force.

156 Further reference of liCence schemes to Tribunal

) (l) Where the Trlbunal has made an order (other than an interim order)

under either of the last two preceding sections with respect to a
 licence scheme, then, subject to the next succeeding subsection, at
any time while the order remains in force:

(a) the licensor operating the scheme;

- (b) any organization claiming to be representative of persons
requiring licences in cases included in the class of cases to
which the order applies; or

(c) any person claiming that he or she requires a llcence 1D a case
~ included in that class;
may refer the scheme again to the Tribunal in so far as it relates to
cases included in that class.

(2} A licence scheme shall not, except with the 1eave of the Tribunal,

be referred again to the Tribunal under the last preceding
subsection at a time earlier than:

.(a) where the order concerned was made so as to be in force
indefinitely or for a period exceeding 15 months—the
expiration of the period of 12 months commencing on the

_ date on which the order was made; or

(b) where the order concerned was made so as to be in force for
a period not exceeding 15 months—-the commencement of
the period of 3 months ending on the date of expiration of the
order. '

(3) The parties to a reference under this section are:

(a) the licensor, organization or person referring lhe scheme;

(by if the reference is not made by the Licensor operatmg the
scheme—that licensor; and .

{c} such other organizations or persons (if any) as apply to the
Tribunal to be made parties to the reference and, in
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accordance with the provisions applicable in that behalf by
virtue of subsection (5), are made parties to the reference.

(4) Subject to the next succeeding subsection, where a licence scheme
is referred to the Tribunal under this section, the Tribunal shall
consider the matter in dispute and, after giving to the parties to the
reference an opportunity of presenting their cases, shall make such
order in relation to the scheme as previously confirmed or varied,
in so far as it relates to cases included in the class of cases to which
the reference relates, whether by way of confirming, varying or
further varying the scheme, as the Tribunal considers reasonable in
the circumstances.

(5) Subsections 155(3), {4}, and (6) to (10} inclusive apply for the
purposes of this section.

(6) The preceding subsecuons of this section have effect in relation to
orders made under this section in like manner as they bave effect in
relation to ordcrs made under either of the last two preceding
sections.

(7) Nothing in this section prevents a licence scheme in respect of
which an order has been made under either of the last two
preceding sections from bemg again referred to the Tribunal under
that section:

(a) in so far as the scheme relates to cases included in a class of
cases to which the order does not apply-—at any time; and

(b) in so far as the scheme relates to cases included in the class
of cases to which the order applied while it was in
force—after the expiration of the order.

157 Application to Tribunal in relation to licences

(1) A person who claims, in a case to which a licence scheme applies,
~ that the licensor operating the scheme has refused or failed to grant
him or her a licence in accordance with the scheme, or to procure
the grant to him or her of such a licence, may apply to the Tribunal
under this section.
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(2) A person who claims, in a case to which a licence scheme applies,

that he or she requires-a licence but that the grant of a licence in
accordance with the scheme would, in that case, be subject to the
payment of charges, or to conditions, that are not reasonable in the
circumstances of the case may apply to the Tribunal under this
section.

(3) A person who claims that he or she requires a licence in a case to

which a licence scheme does not apply (including a case where a
licence scheme has not been formulated or is ot in operation) and:
(a) that a licensor has refused or failed to grant the licence, or to
procure the grant of the licence, and that in the circumstances
it is unreasonable that the licence should not be granted; or
(b) that a licensor proposes that the licence should be granted
subject to the payment of charges, or to conditions, that are
unreasonable; _
may apply to the Tribunal under this section.

(4) An organization that claims that it is representative of persons

requiring licences in cases to which a licence scheme does not
apply (including cases where a licence scheme has not been
formulated or is not in operation) and: -

(a) that a licensor has refused or failed to grant the licences, or to
procure the grant of the licences, and that in the
circumstances it is unreasonable that the licences should not
be granted; or

(b) that a licensor proposes that the licences should be granted
subject to the payment of charges or to condmons, that are
unreasonable; .

may apply to the Trbunal under thIS section.

(5) Where an orgamzatjon {whether claiming to be representative of

persons requiring licences or not) or a person {whether requiring a
licence or not) applies to the Tribunal to be made a party to an
application under any of the preceding subsections of this section,
and the Tribunal is satisfied that the organization or person has a
substantial interest in the matter in dispute, the Tribunal may, if it
thinks fit, make that organization or person a party to the
application. .
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< (6) Where an application is made to the Tribunal under subsection (1),
(2), (3) or-(4), the Tribunal shall give to the applicant, to the
licensor concerned and to every other party (if any) to the

~ . application an opportunity of presenting their cases and, if the
Tribunal is satisfied that the claim of the applicant is well-founded,
the Tnbunal shall make an order specifying, in respect of the
matters specified in the order:

" (a) in the case of an application under subsection (1)—the
charges, if any, and the conditions, that the Tribunal
considers to be applicable in accordance with the licence

- 'scheme in relation to the applicant;

(b) in the case of an application under subsection (2) or
subsection (3)-—the charges, if any, and the conditions, that
the Tribunal considers reasonable in the cm:umstances in
relation to the applicant; or ' v

(c) in the case of an application under subsection (4)—the
charges, if any, and the conditions, that the Tribunal -
considers reasonabie in the circumstances in relation to
persons, or to persons included in classes of persons,
specified in the order, being persons who were represented
by the applicant or were parties to the application.

(7) A reference in this section to a failure to grant a licence, or to
procure the grant of a licence, shall be read as a reference to a
failure to grant the licence, or to procure the grant of the licence, as
the case may be, within a reasonable time after a request to do so.

158 Effect of licence scheme being continued in operation pending
order of the Tribunal

(1) Where a hcence Scheme isin operatlon by virtue of this Part
pending the making of an order on a reference under this Part and a
‘person, ir a case to which the scheme applies, does anything that,
apadrt from this subsection, would be an infringement of a copyright
but would not be such an infringement if the person were the
‘holder of a licence granted in accordance with the scheme in so far
- as the scheme relates to cases to which the reference relates, that

* person shall, if he or she has complied with the relevant
requirements, be in the like position, in any proceedings for
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infringement of that copyright; as if he or she had at the material
time been the holder of such a licence,

(2) For the purposes of the last preceding subsectlon t.he relevant

requirements are:

(a) that, at all material times, the person-eoncerned has complied
with the conditions that, in accordance with the licence
.scheme, would be applicable to a licence in respect of the
case concerned; and

(b) where, in accordance with the scheme, any charges are
payable in respect of such a licence—that, at the material
time, the person concerned had paid those charges to the
licensor operating the scheme, or, if at that time the amount
payable could not be ascertained, he or she had given an
undertaking in wrmng to the licensor to.pay the charges
when ascertalned

- (3) A person who does anything in relation to which subsection (1)

applies is hable to.pay to the licensor operating the licence scheme

'_ concerned the amount of any charges that would be payable if he

or she were the holder of a licence granted inaccordance with the
scheme in so far as the scheme relates to the doing of that thing and
the licensor may recover that amount in a court of competent
jurisdiction from the person as a debt due to the licensor.

159 Effect of arder of .Tl"ib’un'al in relatibh to licences

4] Where an order made on a reference under this Part with respect to

a licence scheme is for the time being in force and a person, in a

- case to which the scheme as confirmed or varied by the order .
applies, does ‘anything that, apart from this subsection, would be an

“infringement of copyright but would not be such an infringement if
he or she were the holder of a licence granted in accordance with
the scheme, as confirmed or varied by the order, in so far as the
scheme relates to cases to which the order applies, that person

_shall, if he¢ or she has complied with the relevant requirements, be
in the like position, in any proceedings for infringement of that
copyright, as if he or she had at the material time been the holder
of such a licence.
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(2) For the purposes of the last precedmg subsection, the relevant
requirements are:

(a) that, at all matenal times, the person concerned has complied
with the conditions that, in accordance with the licence
. scheme as confirmed or varied by the order, would be
applicable to a licence in respect of the case concerned; and

(b) where, in accordance with the scheme as so confirmed or
varied, any charges-are payable in respect of such a
- licence-—that, at the material time, the person concerned had
paid those charges to. the licensor operating the scheme, or, if
at that time the amount payable could not be ascertained, he
or she had given an undertaking in writing to the licensor to
pay the charges when ascertained.

(3} A person who does anything in relation to which subsection (1)

applies is liable to pay to the licensor operating the licence scheme

“concermied the amount of any charges that would be payable if he
or she were the holder of a licence granted in accordance with the
scheme, as confirmed or varied by the order, in so far as the
scheme relates to the doing of that thing and the licensor may
recover that amount in a court of competent jurisdiction from the
person as a debt due to the licensor.

'(4) Where the Tribunal has made an order on an application under
subsection 157(1), (2) or (3) specifying charges, if any, and
conditions, in relation to the applicant, in respect of the matters
specified in the order, then if:

(a) the applicant has complied with the conditions specified in
the order; and -

(b) in a case where the order specifies any charges—he or she
has paid those charges to the licensor or, if the amount
payable could not be ascertained, has given to the licensor an
undertaking in writing fo pay the charges when ascertained;

the applicant shall be in the like position, in any proceedings for
infringement of copyright relating to any of those matters, as if he
or she had at all material times been the holder of a licence granted
by the owner of the copyright concemned on the conditions, and
subject to payment of the charges (if any), specified in the order.
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- (8) -Where the Tribunal has made an order on an application under .

subsection 157(4) specifving charges (if any) and conditions, in
relation to the persons; or to persons included in the classes of

. persons, specified in the order, in respect of matters specified in the

order, then, if:
(a) any such person has compl red w1th the condrtrons specrﬁed
in the order; and
{b) in the case where the order specrﬁes any charges—“the person
has paid those _charges_to the licensor or, if the amount
payable could not be ascertained, has given to the licensor an
undertaking in writing to pay the charges when ascertained;
‘that person shall be in the like position, in any proceedings for
- infringement of copyright relating to any of those matters, as if he
or she had at all material times been the holder of a licence granted
by the owner of the copyright concerned on the conditions, and
subject to payment of the charges (if any), specified in the order.

(6) Where a person in relation to whom an order referred 1o in
. subsection (4} or subsection {(5) applies does, in relation to any of

the matters specified in that order; anything that, apart from that
subsection, would be an infringement of copyright but would not
be such an infringement if he or she were the holder of a licence in
respect of the doing of that thing granted by the owner of the
copyright concerned on the conditions and subject to payment of
the charges (if any) specified in the order, that person is liable to

~ pay to the owner of the copyright the amount of any charges that

-would be payablé if he or she were the holder of such a licence and
the owner of the copyright may recover that:amount in a court of

competent jurisdiction from the’ person asa debt due to the owner

of the copynght

160 Interlm orders

g 'Where an apphcatlon or refercnce is made to the Tribunal under

this Act, the Tribunal may make an interim order having effect
until the final decision of the Tribunal on the application or
reference. ' o :
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161 Reference of questions of law to Federal Court of Australia

1)

The Tribunal may, of its own motion or at the request of a party,
refer a question of law arising in proceedings before it for
determination by the Federal Court of Australia.

(2) A question shall not be referred to the Federal Court of Australia

by virtue of the last preceding subsection in pursuance of a request
made after the date on which the Tribunal gave its decision in the
proceedings unless the request is made before the expuauon of
such penod as is prescribed.

-(3) If the Tribunal, after giving its decision in any-proceedings, refuses

a request to refer a'question to the Federal Court of Australia, the
paity by whom the request was made may, within such period as is

. prescribed, apply to the Federal Court of Australia for an ordex

4)

(3)

directing the Tribunal to refcr the question to the Federal Court of
Australia.

Where a reference is made to the Federal Couxt of Australia under
this section with respect to any proceedings before the Tribunal,
and where an application is made under the last preceding
subsection with respect to any such proceedings, every party to the
proceedings before the Tribunal is entitled to appear and to be
heard.

Where, after the Tribunal has given its decision in any proceedings,
the Tribunal refers to the Federal Court of Australia under this
section a question of law that arose in the course of the
proceedings, and the Federal Court of Australia decides that the
question was erroneously determined by the Tribunal:

{a) the Tribunal shall reconsider the matter in dispute and, if it
considers it necessary to do so for the purpose of giving
effect to the decision of the Federal Court of Australia, shall
give to the parties to the proceedings a further opportunity of
presenting their cases; and -

(b} if it appears to the Tribunal to be appropriate, and in
conformity with the decision of the Federal Court of
Australia, to do so, the Tribunal shall make such order
revoking or modifying any order previously made by it in the
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proceedings, or, in the case of proceedings under section 157
where the Tribunal refused to make an order, shall make such
order under that section, as the Tribunal considers to be
_ appropriate.
(6) A reference of a question by the Tribunal to the Federal Court of

- Australia under this section shall be by way of stating a case for the
opinion of the Federal Court of Australia. - '

(7) Jurisdiction is conferred dn the Federal Court of Australia to hear
-and determine a question of law referred to it under this section.

(8) For the purposes of thlS section, a question of lJaw does not include
a question whether there is sufficient evidence to justify a finding
of fact by the Tribunal. '

162 Agreements or hwards not affected
' Nothing in this Part affects the operation of any agreement or of

any award made by an arbitrator, whether the agreement or award
was made before, or is made after, the commencement of this Act.
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Division 4—Procedure and evidence
163 Proceedmgs to be in publlc except in spe(:lal circumstances

1) Sub]ect to thlS SCCUOI], the heanng of proceedlngs before the
Tribunal shall be in public.

(2) Where the Tribunal is satisfied that it is desirable to do so by
reason of the confidential nature of any evu:lencc or matter or for
any other reason, the Tribunal may:

. (a) direct that a hearing or part of a hearing shall take place in
private and give directions as to the persons who may be
present; or

(b} give directions prohibiting or restricting the publication of
evidénce given before the Tribunal (whether in publi¢ or in
private) or of matters contamcd in documents produced to the
Tribunal.

163A Application may be made to Tribunal by the agent of the
copyright owner

(1) An owner of copyright may make an application to the Tribunal
under this Act by his or her agent.

~ (2) Two or more owners of copyright may jointly make a single
application to the Tribunal by the same agent against the same
person or body.

164 Procedure

In proceedings before the Tribunal:

(a) the procedure of the Tribunal is, subject to this Act and the
regulations, within the discretion of the Tribunal;

(b) the Tribunal is not bound by the rules of evidence; and

(¢) the proceedings shall be conducted with as little formality,
and with as much expedition, as the requirements of this Act
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and a proper consideration of the matters before the Tribunal
permit. :

165 Mistakes or errors in orders of the Tribunal

The Tribunal may correct, in any order of the Tribunal, a clerical
mistake or an error arising from an accidental slip or omission.

166 Regulations as to pmcedure

(1) The regulations may make prov1510n for or in rclatlon to the
procedure in connexion with the making of references and
applications to the Tribunal and the regulation of proceedings
before the Tribunal and may prescribe the fees payable in respect
of those references and applications and the fees and expenses of
witnesses in those proceedings.

(2) The regulations may inclade provision:

(a)

(b)

for requiring notice of an intended refcrcnce to the Tribunal
under section 154, section 155 or section 156 to be advertised
in accordance with the reguiations; SR

for requiring notice of an intended application to the Federal
Court of Australia under subsection 161(3) to be given to the
Tribunal and to the other parties to the proceedings, and for

- limiting the time within which any such notice is to be given;

(c)

for suspending, or authorizing or requiring the Tribunal to
suspend, the operation of orders of the Tribunal in cases

- -where, after giving its decision, the Tribunal refers a questxon

{d)

©

of law to the Federal Court of Australia;

for modifying, in relation to orders of the Tribunal the
operation of which is suspended, the operation of any
provisions of this Part as to the effect of orders made under
this Part;

for the publication of notices, or the doing of any other
things, to ensure that persons affected by the suspension of
an order of the Tribunal will be informed of its suspension;
and
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(f) for regulating or prescribing any other matters incidentat to
or consequential upon any request, application, order or
decision under section 161.

167 Power to take evidence on ohth

(1} The Tribunal may take evidence on cath or affirmation, and for
that purpose a member may administer an oath or affirmation.

(2} A member or the Secretary to the Tﬁbuh’al May SUMMOn & person |
to appear before the Tribunal to give evidence and to produce such
documents and articles (if any) as are referred to in the SUIINONS.

168 Evidence in form of written statement

The Tribunal may, if it thinks fit, permit a person appearing as a
witness before the Tribunal to give evidence by tendering, and
verifying by cath or affirmation, a written statement, which shall
be filed with the Secretary to the Tribunal. .

169 Representation

In procecdmgs bcfore the Tribunal:

(a) aparty other than a body corporate or an umncorporated
body of persons may appear in person or be represented by
an employee of the party approved by the Tnbunal;

(b) a party being a body corporate may be represented by a
-director or other officer, or by an cmployee, of the party
approved by the. Tribunal; .

{c) a party being an unincorporated body of persons or a member
of such a body may be represented by a member, or by an
officer or employee; of the body approved by the Tribunal;
and

(d) any party may be represented by a- bamster or solicitor of the
High Court or of the Supreme Court of a State or of a
Territory. : .
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Division S—Miscellaneous

170 Secretary and other staff

(1) There shall be a Secretary to the Tribunal, who shall be appointed
by the Attomey-Gcneral

(2) The Secretary, and any other staff necessary to assist the Tribunal,
shall be persons employed under, or whose services are made
available in accordance with arrangements made under, the Public
Service Act 1999,

171 Protection of members, barristers and witnesses

(1) A member has, in the performancé of his or her duty as a mcmbcf,'
- the same protection and immunity as a Justice of the High Court.

(2) A barrister, solicitor or other person appearing before the Tribunal
on behalf of a party has the same protection and immunity as a
barrister has in appeanng for a party in proceedings in the High
Court

(3) A person summoned to appear before the Tribunal as a witness has
the same protection, and is, in addition to the penalties provided by
this Act, subject to the same liabilities, in any civil or criminal
proceeding's asa Witness in proceedings in the High Court.

172 Dlsobedlence to summons etc. '

(1) A person who has been summoned to appear as a witness before
the Tribunal shall not, after tender of rcasonable expenses, fail to
appear in obedierice to the summons.

Penalty: 10 penalty units or imprisonment for 3. months.
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-(2) A person who has been summoned to produce a document or
article to the Tribunal shall not, after tender of reasonable
expenses, fail to produce the document or article.

Penalty: 10 penalty units or imprisonment.for 3 months. -

. (3) - A person who appears before the Tribunal shall not refuse to be
sworn or to make an affirmation, or to produce documents or
articles, or to answer questions, that he or she is requu'ed by the

: Tnbunal to produce Or answer. :

| Penalty 10 penalty units or 1mpnsonment for 3 months

{4) Subsections (1), (2) and (3) do not apply if the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4} (ses subsect:cn 13.3(3) of the Criminal Code)

173 Contempt of Tribunal etc.

‘A person sha.ll not:

(a) insult or disturb a member in the exercise of his or her
powers or functions as a member;

(b} interrupt the proceedings of the Tribunal;

(c) use insulting Ianguage towards a member, _

(d) create a disturbance or take part in creating or contmumg a
disturbance in or near a place where the Tribunal is sitting;

{e} contravene or fail to comply with a direction of the Tribunal
given under paragraph 163(2)(b); or o

() do any other act or thing that would, if the Tnbunal were a

-court of record, constitute a contempt of that court.

Penalty: $1,000 or _i_mprisonment for 3 months.

174 Costs of proceedings

(1) The Tribunal may order that the costs of any proceedings before it
incurred by any party, or a part of those costs, shall be paid by any
other party and may tax or settle the amount of the costs to be so
paid, or specify the manner in which they are to be taxed.
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(1A) In taxing or settling under subsection (1) the amount of the costs,

‘or of a part of the costs, of any proceedings before the Tribunal . -
incurred by a party, the Tribunal or the person or persons taxing or
settling those costs, as the case may be, shall allow so much only
of the amount as in the opinion of thé Tribunal or the persor or-
persons, as the case may be, would be allowed if the proceedings

. were proceedings before. the Federal Court of Australia and the

costs were taxed under the Federal Court Rules. -

(2) Costs directed by the Tribunal to be paid to a party may be

tecovered by that party in any court of competent jurisdiction.

(2A) In any proceedings before a court under subsection (2) for the

recovery of costs directed by the Tribunal to be paid to a party, a
certificate signed by the Secretary to the Tribunal that states that

* the costs have been taxed or the amount of the costs has been

settled and sets out the amount of the costs as 50 taxed or settled is
prima facie evidence of the matters stated in the certificate.

175 Proot‘ of orders of Trxbunal

Without prejudice to any other method available by law for the
proof of orders of the Tribunal, a document purporting to be a copy
of such an order, and to be certified by the Secretary to the
Tribunal to be a true copy of the order is, in any procecdmg,

' ev;dence Of t.he order
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Part VII—The Crown
Di{éision"' 1'__c;-¢,wn copyright |

176 Crown copyrlght in orlgmal works made under dlrectmn of
Crown :

(1) Where apart from this section, copyri ght would not subs:st in an
original literary, dramatic, musical or artistic work made by, or
under the direction or control of, the Commonwealth or a State,
copyright subsists in the work by virtue of this subsection.

(2) The Commonwcalth or a State is, subject to this Part and to Part X,
the owner of the copyright in an original literary, dramatic, musical
. or artistic work made by, or under the direction or control of, the
Commonwealth or the State, as the case may be.

177 Crown copyright in original works first pubﬁshed in Australia
under direction of Crown .

Subject to this Part and to Part X, the Commonwcalth or a State is
the owner of the copynght in an ongmal literary, dramatic, musical
or artistic work first published in Australia if first published by, or
under the direction or control of, the Commonwealth or the State,
as the case may be.

178 Crown copyright in recordings and films made under direction
of Crown

(1) Where, apart from this section, copyright would not subsist in a
sound recording or cinematograph film made by, or under the
direction or control of, the Commonwealth or a State, copyright
subststs in the recording or film by virtue of this subsection.

(2) The Commonwealth or a State is, subject to this Part and to Part X,
the owner of the copyright in a sound recording or cinematograph
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-film made by, or under the direction or control of, the
Commonwealth or the State, as the case may be.

179 Provisions relating to ownership of copyright may be modified

by agreement

The last three preceding sections have effect subject to any

- agreement made by, or on behalf of, the Commonwealth or a State

with the author of the work or with the maker of the sound
-recording or cinematograph film, as the case may be, by which it is
agreed that the copyright in the work, recording or film is to vest in
the author or maker, or in another person speaﬁed in the

. agreement..

180 Duration of Crown c0pyr1ght in orlgmal works

¢} Copynght in a literary, dramatic or musu:al work of Wthh the

Commonwealth or a State is the owner,-or would, but for an
agreement to which the last precedmg section apphes be the

- Owher:

(a) where the work is unpubhshed—contmues to subsist so long
~ as the work remains unpublished; and
(b) where the work is pubhshed—subsmts or, if copynght in the
work subsisted immediately before its first pubhcauon
continues to subsist, until the explratmn of 50 years after the
expiration of the calendar year in which the work was first
published.

(2) Subject to the next succeeding subsection, copyright in an artistic -

work of which the Commonwealth or a State is the owner, or
would, but for an agreement to which the last preceding section
applies, be the owner, continues to'subsist until the expiration of 50
years after the explranon of the calendar year in which the work
was made.

(3) Copyright in an engraving or photogfaph of which the

Commonwealth or a State is the owner, or would, but for an
agreement to which the last preceding section applies, be the
owner, continues to subsist until the expiration of 50 years after the
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expiration of the calendar year in which the engravmg or
photograph is first published. :

181 Duration of Crown copyright in recordings and films -

Copyright in a sound recording or cinematograph film of which the
Commonwealth or a State is the owner, or would, but for the
operation of an agreement to which section 179 applies, be the
owner, subsists until the expiration of 50 years after the expiration
of the calendar year in which the recording or film is first
published.

182 Application of .Parts Il and IV to copyright subsisting by virtue

(1

)

of this Part

Part Il (other than the provisions of that Part relating to the
subsistence, duration or ownership of copyright) applies in relation
to copyright subsisting by virtue of this Part in a literary, dtamatic,
musical or artistic work in like manner as it applies in relation to
copyright subsisting in such a work by virtue of that Part.

Part IV {(other than the prov1snons of that Part relatmg to the
subsistence, duration or ownership of copyright) applies in relation
to copyright subsisting by virtue of this Part in a sound recording
or cinematograph film in like manner as it applies in relation to
copyright subsmtmg in such a recordmg or film by virtue of that
Part.

182A Copyright in statatory instruments and judgments etc.

(1) The copyright, including any prerogative night or pri\;ilege of the

Crown in the nature of copyright, in a prescribed work is not
mfrmged by the making, by reprographic reproduction, of one
copy of the whole or of a part of that work by or on behalf of a
person and for a partlcular purpose.

2) Subsectlon H does not apply to the making, by rcprograpluc

reproduction, of a copy of the whole or a part of the work, where a
charge is made for making and supplying that copy, unless the
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amount of the charge does not exceed the cost of making and
supplying that copy.

(3) In subsection (1), a prescribed work means:

(a) an Act or State Act, an enactment of the legislature of a °
Tesritory or an instrument (including an Ordinance or a rule,
regulation or by-law) made under an Act, a State Act or sach
an enactment;

(b) ajudgment, order or award of a Federal court or of a court of
a State or Territory;

{c) ajudgment, order or award of a Tribunal (not being a court)
established by or under an Act or other enactment of the
Commonwealth, a State or a Territory;

(d) reasons for a decision of a court referred to in paragraph (b),
or of a Tribunal referred to in paragraph (c), given by the
court or by the Tribunal; or

(e) reasons given by a Justice, Judge or other member of a court

- referred to' in paragraph (b), or of a member of a Tribunal
referred to in paragraph (c), for a decision given by him or
her either as the sole member Or as one of the members, of
thc court or Tribunal.
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Division 2—Use of copyright material for the Crown
182B Defimtlons

(1) Subject to subsection (2) n thlS D1v151on

collecting society means a company in respect of which a
* declaration is in force under section 153F. '

copyright material means:
(a) awork; or '
(b) a published edition of a work; or
(¢) asound recording; or’
(d) a cmcmatograph film; or
{e) a television or sound broadcast; or

(f) a work that is mcluded in a sound recordmg, a cmematograph
film or a telewsmn or sound broadcast

' government means the Commonwealth or a State,

Note: State includes the Australian Capital Territory, the Northern Territory
and Norfolk Island: see paragraph 10(3)(n), as modified by the A.C.T.
Self-Government (Consequential Provisions) Regulations
(Amendment) (Statutory Rules 1989 No. 392).

government copy means a reproduction in a material form of
copyright material made under subsection 183(1).

(2) A reference in subsection (1) to a work does not include a
reference to a literary work that consists of a computer program or
a compilation of computer programs.

182C Relevant collecting society

A company is the relevant collecting society in relation to a
government copy if there is in force, under Division 3 of Part VI, a
declaration of the company as the collecting society for the
purposes of this Division in relation to:

(a) all government copies; or
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(b} aclass of government copies that includes the
first-mentioned government copy.

183 Use of copyright material for the services of the Crown

(1)

(2)

(3)

4)

&)

The copyright in a literary, dramatic, musical or artistic work or a
published edition of such a work, or in'a sound recording,
cinematograph film, television broadcast or sound broadcast, is not
infringed by the Commonwealth or a State, or by a person
authorized in writing by the Commonwealth or a State, doing any
acts comprised in the copyright if the acts are done for the services
of the Commonwealth or State.

Where the Government of the Commonwealth has made an
agreement or arrangement with the Government of some other
country for the supply to that country of goods reqmred for the
defence of that country: -
(a) the doing of any act in connexion with the supj:ly of those
~ goods in pursuance of the agreerment or arrangement; and
(b} the sale to any person of such of those goods as are not
required for the purposes of the agreement or arrangement;

shall, for the purposes of the last preceding subsection; be each
deemed to be for the services of the Commonwealth.

Authority may be given under subsection (1) before or after the
acts in respect of which the authority is given have been done, and
may be given to a person notwithstanding that he or 'she has a
licence granted by, or binding on, the owner of the copynght to do
the acts ;

Where an act compnscd in a copyright has been done under
subsection (1), the Commonwealth or State shall, as soon as
possible, unless it appears to the Commonwealth or-State that it
would be contrary to the public interest to do so, inform the owner
of the copyright, as prescribed, of the doing of the act and shall
furnish him or her with such information as to the doing of the act
as he or she from time to time reasonably requires.- '

Where an act comprised in a copyright has been done under
subsection (1), the terms for the doing of the act are such terms as
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are, whether before or after the act is done, agreed between the
Commonwealth or the State and the owner of the copyright or, in
default of agreement, as are fixed by the Copyright Tribunal.

(6) An agreement or licence (whether made or granted before or after
~ the.commencement of this Act) fixing the terms upon which a
- person other than the Commonwealth or a State may do acts
.- comprised i in a copyright is inoperative with respect 1o the doing of
 those acts, after the commencement of this Act, under
_ subsection (1), unless the agreement or licence has been approved
' by the 'Attomey-General of the Commonwealth or the
" Attorney-General of the State. '

(7) Where an article is sold and the sale is not, by virtue of
~ subsection (1), an infringement of a copyright, the purchaser of the
~article,and a person claiming through him or her, is entitled to deal
with the article as if the Commonwealth or State were the owner of

that copynght

- (8) An act done under subsection (l) does not constitute pubhcatlon of
. a work or other subject-matter and shall not be taken into account
inthe application of any provision of this Act relating to the
. duration of any copyright. :

(9) Where an exclusive licence is in force in relation to any copyright,
- the preceding subsections of this section have effect as if any
reference in those subsections to the owner of the copynght were a
reference to the exclusive licensee.

(11) The reproduction, copying or communication of the whole or a part
of a work or other subject-matter for the educational purposes of an
educational institution of, or under the control of, the

. Commonwealth, a State or the Northern Territory shall, for the
. purposes of this section, be deemed not to be an act done for the
- services of the Commonweatlth, that State or the Northern
Temtory : :

183A Speclal arrangements for copying for services of government

(1) Subsections 183(4) and (5) do not apply in relation to a
government copy (whenever it was made) if a company is the
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relevant collecting society for the purposes of this Division in i
relation to the copy and the company has not ceased operating as
that collecting society.

(2) If subsection 183(5) does not apply to government copies made in
a particular period for the services of a government, the
government must pay the relevant collecting society in relation to
those copies (other than excluded copies) equitable remuneration
worked out for that pertod using a method:

(a) agreed on by the collecting society and the govermment; or

(b) if there is no agreement—detemuned by the Tribunal under
section 153K.

(3) The method of working out equitable remuneration payable to a
collecting society in respect of government copies (other than
excluded copies) for a period must:

(a) take into account the estimated number of those copies made
for the services of the government during the period, being
copies in relation to which the society is the relevant
collecting society; and :

(b} specify the sampling system to be used for estimating the
number of copies for the purposes of paragraph (a).

(4) The method of working out the equitable remuneration payable
may provide for different treatment of different kinds or classes of
government copies.

(5) Subsections (3) and (4) apply Wh.et'her the niethod is agreed on by
the collecting socxety and the government or is determined by the
Tribunal.

(6) In this section:

excluded copies means government copies in respect of which it
appears to the government concerned that it would be contrary to
the public interest to d1sclose information about the mak.lng of the
copies. '
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183B Payment and recovery of equltable remuneration payable for

[

)

government copies

Equitable remuneration payable to a collecting society under

‘subsection 183A(2) must be paid:

(a) in the manner, and at the times, agreed on by the collecting
society and the government; or

(b) if the Tribunal has made an order under subsection 153K(3)
specifying how and when payments are to be made—in the
manner, and at the times, specified in the order.

If equitable remuneration is not paid in accordance with the
agreement or the Tribunal’s order, the collecting society may

-recover the remuneration as a debt due to the society in a court of

competent jurisdiction.

183C Powers of collecting society to cai'ry out sampling i-

(1)

2)

(3)

This section applies if the method of working out equitable
remuneration payable under subsection 183A(2) for government
copies made for the services of a government has been agreed on
by the government and the relevant collecting society or has been
determined by the Trlbunal

The collecting society may give written notice to the govemment
that the society wishes to carry out sampling in accordance with
the method during a specified period at specified premises
occupied by the government. The period specified must not start
earlier than 7 days after the day on which the notice is given,

The government may give the collecting society a written
objection, based on reasonable grounds, to the proposal to carry out
sampling during the period, or at the premises, specified in the
notice. However, if it does so, the notice of objection must propose
an alternative period during which, or alternative premises at
which; as the case may be, sampling may be carried out.
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(4) If the government gives the collecting society an objection,
sampling may not be carried out during the period, or at the
premises, to which the objection relates unless the objectlon is
withdrawn. :

(5) If the government has not objected, or has withdrawn any objection
it made, before or during the specified period, a person authorised
. in writing by the society may, during that period, enter the
premises specified in the notice and carry out sampling in
accordance with the method on any ordinary working day for
government staff who work in the premises.

{6) The gover_nment must take reasonable steps to ensure that the
person who attends at the premises is given all reasonable and
necessary facilities and assistance for carrying out the sampling.

183D Annual report and accounts of cblléctiilg Socieiy

(1) As soon as practicable after the end of each financial year, a
. company that was a collecting socwty durmg any part of the year
must prepare a report of its operations as a collecting society
during the year and send a copy of the report to the
Attorney-General.

(2) A collecting society must keep accounting records correctly
recording and explaining the transactions of the society (including
any transactions as trustee) and the financial position of the
society.

(3) Accounting records must be kept in a manner that will enable true
and fair accounts of the society to be prepared from time to time
and to be conveniently and properly audited.

(4) As soon as practicable after the end of each financial year, a
company that was a collecting society during any part of the year
must:

(a) have its accounts audited by an auditor who is not a member
of the society; and :

(b) give a copy of the audited accounts and the auditor’s report
on the audit to the Attorney-General.
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(5) The Attorney-General must cause a copy of a document given to

- - the Attorney-General under subsection (1) or paragraph (4)(b) to
be laid before each House of the Parliament within 15 sitting days

of that House after the Attomey-General received the document.

(6) A collecting society must gwe its members reasonable access 10
coples of: S
" (a) all reports and audited accounts prepared by it under this
' section; and - :
"(b) all auditors’ reports on the audit of the accounts,

(7) This section does not affect any obligations of a collectmg society
relating to the preparanon and lodging of annual returns or
accounts under the law under which it is incorporated.

183E Alteration of rules of collecting society

If a collecting society alters its rules, it must give a copy of the

~ altered rules, together with a statement of the effects of, and
reasons for, the alteration, to the Attorney-General and the
Tribunal within 21 days after the day on which the aJteratlon was
made.
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Part VIII—Extension or restriction of operation of
Act

184 Application of Act to countries other than Australia

(1) Subject to this section, the regulations may make provision
applying any of the provisions of this Act (other than those of
Part XIA) specified in the regulations, in relation to a country
(other than Australia) so specified, in any one or more of the
following ways:

(a) so that the provisions apply in relation to literary, dramatic,
musical or artistic works or editions first published, or sound
recordings or cinematograph films made or first published, in
that country in like manner as those provisions apply in
relation to literary, dramatic, musical or artistic works or
editions first published, or sound recordings or
cinematograph films made or first published, in Australia;

(b) so that the provisions apply in relation to artistic works that
are buildings situated in that country or are attached to, or
form part of, buildings situated in that country in like manner
as those provisions apply in relation to artistic works that are
buildings situated in Australia or are attached to, or form part
of, buildings situated in Australia;

{c) so that the provisions apply in relation to persons who, ata

© material time, are citizens or nationals of that country in like
manner as those provisions apply in relation to persons who,
at such a time, are Australian citizens;

(d) so that the provisions apply in relation to persons who, at a
material time, are resident in that country in like manner as
those provisions apply in relation to persons who, at such a
time, are resident in Australia;

(e) so that the provisions apply in relation to bodies incorporated
under the law of that country in like manner as those
provisions apply in relation to bodies incorporated under a
law of the Commonweaith or of a State;
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(f) so that the provisions apply in relation to television
‘broadcasts and sound broadcasts made from places in that
country by persons entitled under the law of that country to
make such broadcasts in like manner as those provisions
apply in relation to television broadcasts and sound
broadcasts made from places in Australia by the Australian
Broadcasting Corporation, by the Special Broadcasting
Service Corporation, by a holder of a licence allocated by the
Australian Broadcasting Authority under the Broadcasting
Services Act 1992 or by a person authorised to make the
broadcast by a class licence detemuned by that Authonty
under that Act.

(2) Regulations applying a provision of this Act m relation to a
country other than Australia in accordance with the last preceding
subsection:

(a) may apply the. prOVISlon without exceptlon or modlﬁcatlon or
subject to such exceptions or modifications as are specified
in the regulations; and

(b) may apply the provision either generally or in relation to such
classes of works or other subject-matter, or other classes of
cases, as are specified in the regulations.

'(3) Regulations applying any of the pfovisions of this Act in relation to

a country, not being a country that is a party to a Convention
" relating to copyright to which Australla is also a party, shall not be

made unless the Governor-General is satisfied that, in respect of
the class of works or other subject-matter to which those provisions
relate, provision has been or will be made under the law of that
country by virtue of which adequate protection is or will be given
to owners of copynght under this Act

4 Where
(a) the identity of the author of an unpubhshed work is unknown
but there are reasonable grounds for believing that the author
. of the work was, at the time when, or for a substantial part of
the period during which, the work was made, a citizen or
national of a country other than Australia;
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(b) under the law of that country, a person is authorized to
represent the author; or to protect and enforce the rights of
the author, in relation to that work; and '

(c) provision is made by the regulations applying any of the
provisions of this Act in relation to works made by citizens
or nationals of that country; R

that person shall, for the purposes of those provisions as so
applying, be treated as if he were the author of the work.

185 Denial of copyrlght to citizens of countries not glvmg adequate
protectlon to Austrahan works '

(1) If it appears to the Governor-General that the law of a country does
not give adequate protection to Australian works, or does not give
adequate protection in relation to a class or classes of such works
(whether the lack of protection relates to the nature of the work or
the nationality, citizenship or country of residence of its author or
all of those matters), the regulations may make provision in
relation to that country in accordance with the next succeeding
subsection.

(2) Regulations made for the purposes of this section may provide,
either generally or in such classes of cases as.are specified in the
regulations, that copyright under this Act does not subsist in works
first published after a date specified in the regulations (which may
be a date before the commencement of the regulations or before the
comnien_ce_mcnt of this Act) if, at the time of the first publication of
those works, the authors of the works were or are:

(a) citizens or nationals of a country specified in the regulations,
~ not being at that time persons resident in Australia; or
(b) ‘in the case of works being sound recordings or
cinematograph films—bodies incorporated under the law of a
country spec1fied in the regulatlons

(3) In making regulatwns for the purposes of this section, the
Governor-General shall have regard to the nature and extent of the
lack of protection for Australian works by reason of which the
regulations are made.
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(4) In this section:

Australian work means a work the author of which was, at the
time when the work was made, a qualified person for the purposes

of thc rclcvant prov1s1on of ths Act.

author in relation to a sound recordmg or a cinematograph film,

.means.the maker of the recording or film.

the relevant provision of this Act means:

(a) in relation to a literary, dramatic, musical or artistic
work——section 32; and

{(b) in relation to a sound recording or a cinematograph
film—Part IV. _

work means a literary, dramatic, musical or artistic work a, sound

'recordmg ora cmematograph film.

186 Application of A_ct to 1nte_mahonal_organi2ations

I

Where it appears to the Governor-General that it is desirable that
this Act should apply in relation to an organization:
-(a) of which 2 or more countries, or the Governments of 2 or
more countries, are members; or .
(b) that is constituted by persons representing 2 or more
countries, or representmg the Governments of 2 or more
countries;

' the regulations may declare that organization to bc an international

@

orgamzatlon to Wthh tlus Act applles

An 1nternatlonal organization to which this Act applies that
otherwise does not have, or at some material time otherwise did not
have, the legal capacities of a body corporate has, and shall be
deemed at all material times to have had, the legal capacities of a
body corporate for the purpose of holding, dealing with and
enforcing copyright and for the purposes of all legal proceedings
relatmg to copyright.
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187 Original works made or first published by international
organizations

(1) Where an original literary, dramatic, musical or artistic work is
made by, or under the direction or control of, an international
organization to which this Act applies in such circumstances that
copyright would not, apart from this subsection, subsist in the
work:

(a) copyright subsists in the work;

(b) that copyright subsists so long as the work remams
unpubllshed and

(c) the organization is, subject to Part X, the owner of that
“copyright.

(2) Where an original literary, dramatic, musical or artistic work is
first published by, or under the direction or control of, an
international organization to which this Act applies in such
circumstances that copyright would not, apart from this subsection,
subsist in the work immediately after the first publication of the
work:

(a) copyright subsists in the work; or, 1f copyright in the work
subsisted immediately before its first publication, continues
to subsist in the work;

(b) that copyright subsists until the expiration of 50 years after
the expiration of the calendar year in Wh.lch the worlc was
first published; and :

(c) the orgamzatlon is, subJ ect to Part X, the owner of that
copynght

(3) Part 111, other than the provisions of that Part relatmg to the
subsistence, duration or ownership of copyright, applies in relation
to copyright subsisting by virtue of this section in like manner as it
applies in relation to copyright subsisting by virtue of that Part.

188 Subject—matfer, other than driginal works; made or first
published by international organizations

(1) Where a sound recording or a cinematograph film is made by, or
under the direction or control of, an international organization to
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(2)

(3)

which this Act applies in such circumstances that copyright would
not, apart from this subsection, subsist in the recording or film:

{a) copyright subsists in the recording or film;

{(b) that copyright subsists so long as the recording or film
remains unpublished; and

(c) the organization is, subject to Part X, the owner of that
copyright.

Where a sound recording or a cinematograph film is first published
by, or under the direction or control of, an internationat
organization to which this Act applies in such circumstances that
copyright would not, apart from this subsection, subsist in the
recording or film immediately after the first publication of the
recording or film:

(a) copyright subsists in the recording or film, or, if copyright in
the recording or film subsisted immediately before its first
publication, continues to subsist in the recording or film;

(b) that copyright subsists until the expiration of 50 years after
the expiration of the calendar year in which the recording or
film was first published; and

{c) the organization is, subject to Part X, the owner of that
copynght.

Where an edition of a literary, dramatic, musical or artistic work or
of 2 or more literary, dramatic, musical or artistic works, other than
an edition that reproduces a previous edition of the same work or
works, is published by, or under the direction or control of, an
international organization to which this Act applies in such
circumstances that copyright would not, apart from this subsection,
subsist in the edition immediately after the first publication of the
edition:
{a) copyright subsists in the edition;
(b) that copyright subsists until the expiration of 25 years after
the expiration of the calendar year in which the edition was
first published; and

{c) the organization is, subject to Part X, the owner of that
copyright.
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(4) Part IV, other than the provisions of that Part relating to the
subsistence, duration or ownership of copyright, applies in relation
to copyright subsisting by virtue of this section in like manner as it
applies in relation to copyright subsisting by virtue of that Part.

326 Copyright Act 1968



Moral rights of authors of literary, dramatic, musical or artistic works and
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Section 189

Part IX—Moral rights of authors of literary,
‘dramatic, musical or artistic works and
cinematograph films

Division 1—Preliminary
189 Definitions

In this Part, unless the contrary intention appears:

act of false attribution has the meaning given by subsection
195AC(2).

artistic work means an artistic work in which copyright subsists.
attributable act has the meaning given by subsection 193(2).
atfributor has the meaning given by subsection 195AC(2).

author, in relation to a cinematograph film, means the maker of the
film.

cinematograph film means the complete and final version of a
cinematograph film in which copyright subsists.

deal means sell, let for hire, by way of trade offer or expose for
sale or hire, exhibit in public, or distribute and, in Division 3,
includes publish.

derogatory treatment has the relevant meaning given by
Division 4,

- director, in relation to a cinematograph film, has a meaning
affected by section 191.

dramatic work means a dramatic work in which copyright subsists.
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infringing article means;
(a) an article that embodies a literary, dramatic, musical or
artistic work, or a cinematograph film, whether or not the
article bears or contains other material; or

(b) a reproduction of, or of an adaptation of; a literary, dramatic
or musical work; or

" (¢) areproduction of an artistic work; or
{d) acopy of a cinematograph film;

being a work or film in respect of which a moral right of the anthor
has been infringed, other than by derogatory treatment not
involving the material distortion or alteration of, or the mutilation
of, the work or film.

literary work means a literary work in which copyright subsists.

maker, in relation to a cinematograph film, means the director of
the film, the producer of the film and the screenwriter of the film.

moral right means:
{a) aright of attribution of authorshlp, or
(b) aright not to have authorship falsely attributed; or
{c) a nght of integrity of authorshIp

musical work means a rausical work in which copynght subsists.

rame, in Division 3, includes a pseudonym,‘ initials or a
monogram.

person representing the author, in relation to a possible
infringement of any of an author’s moral rights in respect of a
work, means a person who, under subsection 195AN(1) or (2), is
entitked to exercise and enforce the moraj right concerned.

producer, in relation to a cmematograph film, has the meanmg
given by section 191. :

right of attribution of autkorskzp has the meaning given by
Division 2.
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Section 190

right of integrity of authorship has the meaning given by
Division 4.

right not to have autkorskxp Jalsely aanbuted has the meanin g
given by D1v1s1on 3.

screenwnter, in relation to a cinematograph film, means the person

who wrote the script or screenplay of the film, as that meaning is
affected by section 191.

work means a literary work, a dramatic work, a musu:al work, an

‘artistic work or a cinematograph film.

190 Moral rights conferred on individuals

Only individuals have moral rights.

191 Director, producer and screenwriter of cinematograph film

(1

2)

3

A reference in this Part to the director of a cinematograph film in
the direction of which 2 or more individuals were involved is a
reference to the principal director of the film and does not include a
reference to any subsidiary director, whether described as an
associate director, line director, assistant director or in any other
way.

A reference in this Part to the producer of a cmematograph film is

a reference to:
(a) the individual who was the producer of the film; or
(b) if there were 2 or more individuals involved in the production
of the film—the individual who was the principal producer of
. thefilm; _
and does not include a reference to any subsidiary producer,
whether described as an executive producer, associate producer,
line producer, assistant producer or in any other way.

As only individuals have moral rights (see section 190), if the
producer of a cinematograph film was a body corporate, the only
moral rights in respect of the film are those of the director and
screenwriter.
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(4) A reference in this Part to the screenwriter of a cinematograph film
for which 2 or more individuals were involved in the writing of the
script or screenplay is a reference to the principal screenwriter.
Note: If there were 2 or more principal directors, 2 (_)f more individuals who

were the principal producers, or 2 or more principal screenwriters, of a
cinematograph film, section 195AZJ, 195AZK or 195AZL applies.

192 Rights to be additional to other rights
- The moral rights of the author of a work are in addition to any

other rights in relation to the work that the author or anyone else
has under this Act.

330 Copyright Act 1968



Moral rights of authors of literary, dramatic, musical or artistic works and
cinematograph films Part IX
Right of attribution of authorship Division 2

Section 193

Division Z—Right of attribution of authorship
193 Author’s right-of attribution of authorship

.. (1) The author of a work has a right of attribution of authorship in
respect of the work.

(2) The author’s nght is the right to be 1dent1ﬁed in accordance with
' this Division as the author of the work if any of the acts (the
attributable acts) mentioned in section 194 are done in respect of
" the work.

194 Acts giving rise to right of attribution of authorship

' (1)‘ If the work is a literary, dramatic or musical work, the attributable
acts are the following:
(a) to reproduce the work in a material form;
{b) to publish the work )
(c) to perform the work in public;
'*.(d) to communicate the work to the public;
i -(e) to make an adaptation of the work

" (2) If the work is an aI‘tlSth work, the attributable acts are the
followmg
~ (a) to reproduce the work in a material form;
(b) to publish the work;
©) to exhibit the work to the public;
. (d) to communicate the work to the public.

(3) Ifthe work is a 'cinematograph film, the attributable acts are the
-following: _ '
(a) to make a copy of the film;
(b) to exhibit the film in public;
{c) to communicate the film to the public.

Copyright Act 1968 331



Part ¥X Moral rights of authors of literary, dramatic, musical or artistic works and
cinematograph films -
Division 2 Right of attribution of authorship

Section 195.

195 Nature of the identification of author

(1) Sub] ect to subsecuon (2) the author of a work may be identified byl'
any reasonable form of 1dent1ﬁcat10n

(a) the author of a work has made known e1ther gencra]ly or to a
person who is required under this Part to identify the author,
that the author wishes to be identified in a particular way;
and

(b) the identification of the author in that way is reasonable in
the cu‘cumstances

the identification is to be made in that way.

195AA Tdentification of author to be clear and reasonably
prominent

An 1dent1ﬁcat10n of the author of a work must be clear and
reasonably prom.lncnt

195AB What is a reasonably prominent i_dentifi'ca_t_i(_m

When a literary, dramatic, musical or artistic work is reproduced in
a material form, an adaptation is made of a literary, dramatic or
musical work, or a copy of a cinematograph film is made, an
identification of the author is taken to be reasonably prominent if it
- isincluded on each reproduction of the work or of the adaptation or
.. -.on each copy of the film, as the case may be, in such a way thata
. -1~ person acquiring the reproduction or- copy will have notice of the
author’s.identity. C :
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Section 195AC

Division 3—Right not to have authorshlp of a work falsely
attnbuted

195AC Author’s right not to have authorship falsely attributed

(1) The author of a work has a nght not to have authorshlp of the work
falsely attributed.

(2) The author’s right is the right not to have a pc'rsc'}n'(the attributor)
do, in respect of the work, any of the acts (the acts of faise
" attribution) mentioned in the follow'ing provisions of_ this Division.

195AD Acts of false attribution of authorshlp of a Ilterary, dramatic
or musical work

If the work is a literary, dramatic or musical work, it is an act of
false attribution in relation to the author of the work:

(a) to insert or affix, or to authorise the inserting or affixing of, a
person’s name in or on the work, or in or on a reproduction
of the work; in such a way as:

(i) to nnply falsely that the person is the author or an
author of the work; or
(i) to imply falsely that the work is an adaptatlon of a work
of the person; or

(b) to deal with the work-with a person’s name so inserted or
affixed, if the attributor knows that the person is not an
author of the work or that the work is not an adaptation of a
work of the person, as the case may be; or

(c) to deal with a reproduction of the work, being a reproduction
in or on which a person’s name has been so inserted or
affixed, if the attributor knows that the person is not an
author of the work or that the work is not an adaptation of a
work of the person, as the case may be; or

{(d) to perform the work in public, or communicate it to the
public, as being a work of which a person is the author or as
being an adaptation of a work of a person, if the attributor
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Section 195AE

knows that the person is not an author of the work or that the
work is not an adaptation of the work of the person, as the

- case may be.

195AE Acts of false attnbutlon of authorshlp of artistic work

@

(®)

)

(d)

(1) This section apphes if the work is an artistic work

(2) Itis an act of false attribution in relation to r_.he author of the work:

to insert or affix, or to authorise the inserting or affixing of, a
person s name in or on the work, orin oron a rcproductlon :

of the work, or to use, or to aathorise thc use of, a person’s

name in connection Wwith the work, or in connection with a
reproduction of the work, in such a way as to imply falsely
that the person is an author of the work; or

to deal with the work with a person’s name so inserted or
affixed, if the attributor knows that the person is not an
author of the work; or

to deal with a reproduction of the work, being a reproduction
in or on which a person’s name has been so inserted or
affixed, if the attributor knows that the person is not an
author of the work; or

fo communicate the work to the public as being a work of
which a person is the author, if the attributor knows that the
person is not an author of the work.

195AF Acts of faise at_tfilmtioi: of authorship.of cinematograph film

(a)

(1) This section épplies if the work is a cinematograph film.

(2) tisan act of false attribution inrelation to the director, producer
or screenwriter of the film:

to insert or affix, or to authorise the msertlng or afﬁxmg of, a
person’s name on the film or on a copy of the film in such a
way as to imply falsely that the person is the director,

producer or screenwriter, as the case may be, of the film; or
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Section 195AG

(b) to deal with the film or copy of the film if a person’s name
has been so inserted or affixed on the film or a copy, as the
case may be, and the attributor knows that the person is not
the director, producer or screenwnter, as the case may be, of

. the film; or

(c) to communicate the film to the pubhc as bemg a film of
which a person is the director, producer or screenwriter, as
the case may be, if the attributor knows that the person is not
the director, producer or screeriwriter of the film.

195AG Acts of false attribution of authorship of altered hterary,
' dramatu:, musrcal or artlstlc work

8} f the work is a literary, dramatic, musical or artistic work that has
been altered by a person other than the author of the work, 1t is an
act of false attribution in relation to the author of the work:*-

(a) to deal with the work as so altered as being the unaltered
work of the author; or
(b) to deal with a reproduction of the work as so altered, as being
a reproduction of the unaltered work of the author;
1f to the knowledge of the attributor, it is not the unaltered work or
a reproduction of the unaltered work as the case may be, of the
author

) Subsectlon (1) does not apply 1f
(a) the effect of the alteration is insubstantial; or
" {b) ‘the alteration was required by law to be made, or was -
otherwise necessary to avoid a breach of any law.

195AH Act of false attribution of authorslup of altered
clnematograph film

(1) If the work is a cinematograph film that has been altered by a
_person other than the maker of the film, it is an act of false
atiribution in relation to the director, the producer and the
screenwriter of the film to deal with a copy of the film as so
altered, as being a copy of the unaltered film, if, to the knowledge
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of the attributor, the copy of the film is not a copy of the unaltered
film. - : : :

(2} Subsection (1)} does not apply if:
(a) the effect of the alteration is insubstantial; or

(b} the alteration was required by law to be made, or was
otherwise.necessary to avoid a breach of any law.
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Section: 193AL

Division 4—Right of integrity of authorship of a work
195A1 Author’s right of integrity of authorship.

(1) The author of a work has a fight of ir'x'tegx._ity'pf .authorship in
respect of the work. - '

(2) The author’s right is the right not to have the work subjected to
derogatory treatment.

195A] Derogatory treatment of literary, dramatic or musical work
In this Part:

derogatory treatment, in relation to a literary, dramatic or musical
work, means:

(a) the doing, in relation to the work, of anything that results in a
material distortion of, the mutilation of, or a material
alteration to, the work that is prejudicial to the author’s
honour or reputation; or

(b) the doing of anything else in relation to the work that is
prejudicial to the author’s honour or reputation.

195AK Derogatory treatment of artistic work

In this Part:

derogatory treatment, in relation to an artistic work, means:

(a) the doing, in relation to the work, of anything that results in a
material distortion of, the destruction or mutilation of, or a
material alteration to, the work that is prejudicial to the
author’s honour or reputation; or

(b) an exhibition in public of the work that is prejudicial to the
author’s honour or reputation because of the manner or place
in which the exhibition occurs; or

(c) the doing of anything else in relation to the work that is
prejudicial to the author’s honour or reputation.
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195AL Derogatory treatment of cmematograph film

Inthls Part

derogatory treatment, in relation to a cinematograph film, means: :
(a) the doing, in relation to the film, of anything that results in a
" - material distortion of, the mutilation of, or a material
 alteration to, the film that is prejudicial to the maker’s honour
or reputatlon or.
(b) the doing of anythmg else in relanon to the ﬁlm that is
prejudicial to the honour or reputatlon of the maker of the
film. :
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Section 195AM

Division 5—Duration and exercise of moral rights
195AM Duration of moral nghts

(1) -An author S nght of 1ntegnty of authorshlp in respect of a
_cinematograph film continues in force until the author dies.

(2) An author’s right of integrity of authorship in respect of a work
other than a cinematograph film contmues in force until copyright
ceases to subsist in the work. - '

(3) An author’s moral rights (other than the right of integrity of
authorship) in respect of a work continue in force until copyright
ceases to subsist in the work.,

195AN Exercise of moral rights

(1) If the author of a work dies, the author’s moral rights (other than
the right of integrity of authorship in respect of a cinematograph
film) in respect of the work may be exercised and enforced by his
or her legal personal representative.

(2) If the affairs of the author of a work are lawfully administered by
another person (except under a law for the relief of bankrupt or

insolvent debtors), the author’s moral rights may be exercised and
enforced by the person administering his or her affairs.

(3) Subjectto tlns section, a moral right in respect of a work is not
transmissible by assignment, by will, or by devolution by operation
of law.

@ If:
(a) a cinematograph film; or
(b) a literary, dramatic, musical or artistic work as included in a
cinematograph film;

has 2 or more authors, the authors may enter into a written
co-authorship agreement by which each of them agrees not to
exercise his or her right of integrity of authorship in respect of the

Copyright Act 1968 - . 339



Part IX Moral rights of authors of literary, dramatic, musical or artistic works and
. cinematograph films -
‘Division § Duration and exercise of moral rights

‘Section 195AN

film or work, as the case may be, except jointly w1th the other
author or authors. : :

{5) A co-authorship agreement has effect according to its terms,
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D1v1s10n 6—Infrmgement of moral rights

195A0 Infrmgement of nght of attrlbutlon of authorslnp

Subject to this Division, a person infringes an author’s right of
attribution of authorship in respect of a work if the person does, or
authorises the doing of, an attributable act in respect of the work
without the identification of the author in accordance with
Division 2 as the author of the work.

195AP Infringement of right not to have authorship falsely
attributed

Subject to this Division, a person infringes an author’s right not to
have authorship of a work falsely attributed if the person does an
act of false attribution in respect of the work.

195AQ Infringement of right of integrity of authorship

(1) This section has effect subject to this Division.

) A person infringes an author’s right of integrity of authorship in
respect of a work if the person subjects the work, or authorises the
work to be subjected, to derogatory treatment.

(3) If a literary, dramatic or musical work has been subjected to
derogatory treatment of a kind mentioned in paragraph (a) of the
definition of derogatory treatment in section 195AJ that infringes
the author’s right of integrity of authorship in respect of the work,
a person infringes the author’s right of integrity of authorship in
respect of the work if the person does any of the following in
respect of the work as so derogatorily treated:

(a) reproduces it in a material form;
(b) publishes it;

(c) performs it in public;

(d) communicates it to the public;
(e) makes an adaptation of it.
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{4) If an artistic work has been subjected to derogatory treatment of a

kind mentioned in paragraph (a) of the definition of derogatory
treatment in section 195AK that infringes the author’s right of
integrity of authorship in respect of the work, a person infringes the
author’s right of integrity of authorship in respect of the work if the
person does any of the following in respect of the work as so
derogatorily treated:

(a) reproduces it in a material form;

(b) publishes it; .

{c) communicates it to the publlc

(5) If a cinematograph film has been subjected to derogatory treatment

of a kind mentioned in paragraph (a) of the definition of
derogatory treatment in section 195AL that infringes the author’s
right of integrity of authorship in respect of the film, a person
infringes the author’s right of integrity of authorship in respect of
the film if the person does any of the fol]owmg in respect of the

' ﬁIm as so derogatorily treated:

(a) makesa copy of it;
(b) exhibits it;
(¢) communicates it to the public.

195AR No infringement of right of attribution of authorship if it was

reasonable not to identify the author

(1) A person who does, or authorises the doing of, an attributable act

~ in respect of a work does not, because the author of the work is not
identified, infringe the author’s right of attribution of authorship in
respect of the work if the person establishes that it was reasonable
in all the circumstances not to identify the author.

(2) The matters to be taken inio account in determining for the

purposes of subsection (1) whether it was reasonable in particular
circumstances not to identify. the author of a literary, dramatic,
musical or artistic work include the followmg

(a) the nature of the work; _
(b) the purpose for which the work is used;
(c) the manner in which the work is used;
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- {d) the context in which the work is used;
" () any practice, in the industry in which the work is used, that is
- relevant to the work or the use of the work;

() any practice contained in a voluntary code of practice, in the
industry in which the work is used, that is relevant to the
‘work or the use of the work; '

(¢) any difficulty or expense that would have been incurred as a
result of identifying the author;
(h) whether the work was made:
(i} in the course of the author’s employment; or
_(ii) under a contract for the performance by the author of
services for another person; -
(i) if the work has 2 or more authors—their views about the
failure to identify them. -

3 'I‘hc matters to be taken into account in detemumng for the
purposes of subsection (1} whether it was reasonable in particular
circumstances not to identify the maker of a cinematograph film
include the following:

(a) the nature of the film;

(b) whether the primary purpose for which the film was made
was for exhibition at cinemas, for broadcasting by television
or for some other purpose;

(c) the purpose for which the film is used;

(d) the manner in which the film is used;

{¢) the context in which the film is used;

(f) any practice, in the industry in which the film is used, that is
. relevant to the film or the use of the film;

(g) any practice contained in a voluntary code of practice, in the
industry in which the film is used, that is relevant to the film
or the use of the film;

(h) any difficulty or expense that would havc been incurred as a
result of identifying the maker;

(i) whether the film was made in the course of the employment
of the director, producer or screenwriter.
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195AS No infringement of right of integrity of authorship if
derogatory treatment or other action was reasonable

(1) A person does not, by subjecting a work, or authorising a work to
be subjected, to derogatory treatment, infringe the author’s right of
integrity of anthorship in respect of the work if the person
establishes that it was reasonable in all the circumstances to subject
the work to the trcatment

(2) The matters to be taken into account in determining for the
purposes of subsection (1) whether it was reasonable in particular
circumstances to subject a literary, dramatic, musical or artistic
work to derogatory treatment include the following:

(2) the nature of the work;
(b) the purpose for which the work is used;
" (¢) the manner in which the work is used;
(d) the context in which the ‘work is used;
{e) aﬁy pracﬁce,' in the industry in which the work is used, that is
relevant to the work or the use of the work;
(f) any practice contained in a voluntary code of practice, in the
industry in which the work is used, that is relevant to the
- work or the use of the work;"
(g) whether the work was made;
(i) in the course of the author’s employment; or
- (it} under a contract for the performance by the author of
services for another person; -
(h) whether the treatment was required by law or was otherwise
necessary to avoid a breach of any law;
{1} if the work has 2 or more aathors—thezr views about the
treatment. '

(3) The matters to be taken mto account in deterrmmng for the
purposes of subsectlon (1) whether it was reasonable in particular
' circumstances to subject a cinematograph film to derogatory
treatment include the following:

{a) the nature of the film;
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“ - (b) whether the primary purpose for which the film was made-

“)

was for exhibition at cinemas, for broadcasting by television
or for some other use;

- {c¢)" the purpose for which the film is used; -
C(dy the manner in which the film is used;

(&) the context in which the film i is used;

(f) any practice, in the mdustry in which the film i 1s used, that is
relevant to the film or the use of the film;

- '(g) any practice contained in a voluntary code of practice, in the

-industry in which the film is used, that is relevant to the film
or the use of the ﬁlm, TR
(h) whether the film was made in the course of the employment
of the director, producer or screenwriter who alleges that the
treatment was derogatory,; .
(i) whether the treatment was required by law or was otherwise
necessary 1o avoid a breach of any law.

A person who does any act referred to in subsection 195AQ(3), (4)
or (5) in respect of a work that has been sibjected to derogatory

treatment of a Kind meritioned in that subsection does not, by doing

* ‘that act, infringe the author’s right of integrity of authorship in

respect of the work if the person éstablishes that it was reasonable
in all the circumstances to do that act. -

195AT Cértain treatment of woi'ks not .to_cqnstim_te an infringement

M

@)

of the author’s right of integrity of authorship

The destrucuon ofa moveable artlstlc work is not an infringement
of the author’s right of integrity of authorshlp in respect of the
work if the person who destroyed the work gave the author, or a
person representing the author, a reasonable opportumty to remove
the work from the place where it was situated.

A change in, or the relocation, demolition or desiruk:tion of, a
* building is not an mfrlngement of the author’s right of integrity of

authorship in respect of an artistic work that is afﬁxed 1o or forms
part of the building if:
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(a) the owner of the building, after making reasonable inquiries,
cannot discover the identity and location of the author or a
person representing the author; or :

(b) if paragraph (a) does not apply—the owner complles with
subsection (2A) in relation to the change, relocation,
demolition or destruction.

(2A) This subsection is complied with by the owner of a building in
* relation to a change in, or the relocatlon demohtlon or destruction
of, the bu1ldmg if: :

(a) the owner has, in accordance w1th thc regulatlons and before
the change, relocation, demolition or destruction is carried
out, given the author or a person representing the author a
written notice stating the owner’s intention to carry out the
change, relocation, demolition or destruction; and

(b) the notice stated that the person to whom the notice was
given may, within 3 weeks from the date of the notice, seek
to have access to the work for either or both of the following

_purposes:
(i) making a record of the work; -
(i1) consulting in good faith with the owner about the -
change, relocation, demolition or destruction; and

(c) the notice contained such other mformauon and parnculars as
are prescribed; and :

(d) where the person to whom the notice was given notifies the
owner within the period of 3 weeks referred to in
paragraph (b) that the person wishes to have access to the
work for either or both of the purposes mentioned in that
paragraph—the owner has' given the person a reasonable

- opportunity within a further pcnod of 3 weeks to have such
- access; and -

(e} where, in the case of a change or. relocatlon the person to
whom the notice was given notifies the owner that the person
, requires the removal from the work of the author’s
- ' identification as the author of the work—the owner has
complied with the requirement. '
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- (3) Achange in, or the relocation, demolition or destruction of, a
building is not an infringement of the author’s right of integrity of
authorship in respect of the building, or in respect of any plans or

- _instructions used in the construction of the bu;ldmg or a part of the
. building if: : :

(a) the owner of the building, after making reasonable inquiries,
cannot discover the identity and location of the author or a
person representing the author, or of any of the authors or

* persons representing the authors, as the case may be; or

(b) if paragraph (a) does not apply-—the owner complies with
subsectlon {3A)in relation to the change relocanon
demo]mon or destructnon '

(3A) This subsecnon is complied with by the owner of a building in
relation to a change in, or the relocation, demolition or dcstmcnon
of, the building if: : : - :

(a) the owner has, in accordance with the regulations and before
the change, relocation, demolition-or destruction is carried
out, given the author or a person representing the author, or
the authors or the persons representing the authors, whose
identity and location the owner knows, a written notice

. stating the owner’s intention to carry out the change,

~ relocation, demolition or destruction; and

(b) the notice stated that the person to whom the notice was

~ given may, within 3 weeks from the date of the notice, seek

" to have access to the building for either or both of the

. following purposes:

(i) making a record of the artistic work

(i1) consulting in good faith with the owner about the
- change, relocation, demolition or destruction; and
(¢) the notice contained such other information and particulars as
-, are.prescribed;. and : C
(d) where the person to whom the notice was given notifies the
_-owner within the period of 3 weeks referred to in
paragraph (b) that the person wishes to have access to the
building for either or both of the purposes mentioned in that
paragraph—the owner has given the person a reasonable
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(e)

opportunity within a further period of 3 weeks to have such
access; and ' :

where, in the case of a change or relocation, the person to
whom the notice was given notifies the owner that the person

" requires the removal from the building of the author’s

identification as the author of the artistic work——the owner
has complied with the requirement.

.(4) Subsections (2), (2A), (3) and (3A) 'do. not limit the operation of
section 195AG.

(4A) The removal or relocation by a person (the remover) of a moveable
artistic work that is situated at a place that is accessible to the
public, and was made for installation in that place, is not an
infringement of the author’s right of integrity of authorship in
respect of the work if the remover:

(a)

(b)

after making reasonable inquiries, cannot discover the -
identity and location of the author or a person represcntin g
the author; or

if paragraph (a) does not apply—cornplles wnh
subsection (4B) in relation to the removal or relocation,

(4B) This subsection is complied with by the remover in relation to the
removal or relocation of a moveable artistic work if:

(a)

(®)

©

the remover has, in accordance with the regulations and
before the removal or relocation is carried out, given the
author or a person representmg ‘the author a written notice
stating the remover’s intention to carry out the removal or
relocation; and :
the notice stated that the | person to whom the nonce was
given may, within 3 weeks from the date of the notice, seek
to have access to the work for either or both of the following
purposes: _

(i) making a record of the work .

(ii) consulting in good faith with.the remover about the

removal or relocation; and

the notice contained such other information and particulars as
are prescribed; and
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-(d) where the person to whom the notice was given notifies the
remover within the period of 3 weeks referred to in
paragraph (b) that the person wishes to have access to the
work for either or both of the purposes mentioned in that
paragraph—vthe remover has given the person a reasonable
opportunity w1thm a further perlod of 3 weeks to have such
access; and

(e) where the person to whom the notice was given notifies the
remover that the person requires the removal from the work
of the author’s identification as the author of the work—the
remover has complied with the requirement.

{5) Anything done in good faith to restore or preserve a work is not, by
that act alone, an infringement of the author’s right of 1ntegr1ty of
authorship in respect of the work. :

195AU Infringement by imporﬁitio‘nfor sale or other dealingf

(1) An author’s moral right in respect of a work is infringed by a
person who imports an article into Australia for the purpose of
dealing with the article if the importer knew, or ought reasonably
to have known, that, if the article had been made in Austraha it
would have been an mfnngmg artlcle

{2) In subsection (1):
dealing with does not incll_'_;dc diStrlbutin__g e;(cept where the
proposed distribution is for the purposes of sale.
195AV Infringement by sale and other dealings

(1) An author’s moral right in respect of a work is infringed by a
person who, in Australia, deals with an article if the person knew,
or ought reasonably to have known, that the article was an
infringing article or, in réspéct of an imported article, would, if it
had been made in Australia, have been an infringing article.

_ (2) In subsection (1)

deals with does not include:
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{a) distributes, cxcept where the distribution is for the purposes
of sale; or

(b) deals with by means of a clcalmg covered by paragraph
195AD(b), 195AD{c), 195AE(2)(b), 195AE(2)(c) or
195AF(2)(b) or subsection 195AG(1) or 195AH(1); or

{c) deals with by means of an exhibition that is an attributable
act to which section 195A0 applies or an exhibition to which
subsection 195AQ(5) applies. :

195AVA Matters to be takeh into accoﬁnt

In determining whether a person has authorised the doing of an act
that is an infringement of moral rights, the matters that must be
taken into account include the following:
(a) the extent (if any) of the person’s power to prevent the doing
of the act concerned;
(b) the nature of any relationship existing between the person
and the person who did the act concemned;,
{(c) whether the person took any reasonable steps to prevent or
avoid the doing of the act, including whether the person
complied with any relevant industry codes of practice.

195AVB Communication by use of certain facilities

A person (including a carrier or carriage service provider) who
provides facilities for making, or facilitating the making of, a
comrnunication is not taken to have authorised the doing of an act
that is an infringement of moral rights merely because another
person uses the facilities so provided to do such an act.

195AW Author’s consent to act or onﬁs_éionéfﬂms or works in films

(1A) This section applies to a work that is:
{2) a cinematograph film; or

(b) a literary, dramatic, musical or artistic work as mcluded ina
cinematograph film.
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(1) Itis not an infringement of a moral right of an author in respect of
a work to do, or omit to do, something if the act or omission is
within the scope of a written consent given by the author or a

“person representing the author.

"(2} A consent m'ay be given in relation to all or any acts or omissions
occurring before or after the consent is given.

(3) A consent may be given in relation to:
(a) aspecified work or specified works existing when the
consent is given; or
(b) a work or works of a particular description:
(1) the making of which has not begtm; or
(i) that is or are in the course of being made.

(4) A consent may be given by an employee for the benefit of his or
her employer in relation to all works made or to be made by the
employee in the course of his or her employment.

(5) A consent given for the benefit of the owner or prospective owner
of copyright in the work or works to which it relates is presumed,
unless the contrary intention appears in the consent instrurment, to
extend to his or her licensees and successors in title, and to any
persons who are authorised by the owner or prospective owner, or
by such a licensee or successor in title, to do acts comprised in the

copyright.

(6) Subsections (2} to (5), inclusive, do not limit the operation of
subsection {1).

195AWA Author’s consent to act or omission—work that is not a
film or included in a film

(1) This section applies to a literary, dramatic, musical or artistic work
other than such a work as included in a cinematograph film.

(2) Itis not an infringement of a moral right of an author in respect of
a work to do, or omit to do, something if the act or omission is
within the scope of a written consent genuinely given by the author
or a person representing the author.
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(3} Subject to subsection (4), a consent does not have any effect unless
it is given:
(a) in relation to specified acts or omissions, or specified classes
~ or types of acts or omissions, whether occurring before or
after the consent is given; and
(b) in relation to either of the following:
(i) a specified work or specified works existing when the
consent is given; or
(i) a specified work, or works of a particular description, -
the making of which has not begun or that is or are in
the course of being made. '

(4) A consent may be given by an employee for the benefit of his or
her employer in relation to all or any acts or omissions (whether
occurring before or after the consent is given) and in relation to all
works made or to be made by the employee in the course of his or
her employment.

(5) A consent given for the benefit of the owner or prospective owner
of copyright in the work or works to which it relates is presumed,
unless the contrary intention appears in the consent instrument, to
extend to his or her licensees and successors in title, and to any
persons who are authorised by the owner or prospective owner, or
by such a licensee or successor in title, to do acts comprised in the

copyright.

195AWB Consent invalidated by duress or false or misleading
statements

{1) If a person applies duress to an author, or to a person representing
an author, in connection with the giving of a consent for the
purposes of section 195AW or 195AWA, the consent does not
have any effect. '

Q) If:
(a) a person makes a statement to another person; and
(b) the person makes the statement knowing:

(i) that the statement is false or misleading in a material
. particular; or
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(ii) that a matter or thing has been omitted from the
statement without which the statement is false or
~ misleading in a material particular; and
{c) the person makes the statement with the intention of
persuading the other person to give, or not to give, a consent
for the purposes of section 195AW or 195AWA;

the consent does not have any effect.

195AX Acts or omissions outside Australia .

It is not an infringement of an author’s moral right in respect of a
work to do, or omit to do, something outside Australia.
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Division 7—Remedies for infringements of moral rights
195AY Definition etc.

(1) In this Division;

action means a proceeding of a c1v11 nature between parties, and
includes a counterclaim. -

(2) Inthe appllcatlon of this DlVlSIOl‘l in relation to a counterclaim,
references to the defendant are taken to be references to the
plaintiff.

195AZ Actions for infringement of moral rights

If a person infringes any of the moral rights of an author in respect
of a work, the infringement is not an offence but the author ora
person representing the author may bring an action in respect of the
infringement, subject to any co-authorship agreement in force
under section 195AN to which the author is a party.

195AZA Remedies for infringements of moral rights

(1) Subject to section 203, the relief that a court may gta‘nt in an action
for an infringement of any of an author’s moral rights in respect of
a work includes any one or more of the following:

(a) .an injunction (subject to any terms that the court thinks fit);

(b) damages for loss resulting from the infringement;

(¢) adeclaration that a moral right of the author has.been
infringed;

{d) an order that the defendant make a pubhc apology for the
infringement;

(e) an order that any-false attribution of authorshlp, or
derogatory treatment, of the work be removed or reversed.

(2) In exercising its discre_tion' as to the appropriate relief to be granted,
the court may take into account any of the following:
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(a) whether the defendant was aware, or ought reasonably to
have been aware, of the author’s moral rights;

(b) the effect on the author’s honour or reputatJon resuiting from
any damage to the work; :

(c) the number, and categories, of people who have seen or heard
the work;

(d) anything done by the defendant to mmgate the effects of the
infringement;

(e) if the moral right that was mfnngcd was a right of attribution
of authorship—any cost or difficulty that would have been
associated with identifying the author;

(f) any cost or difficulty in removing or reversing any false
attribution of authorship, or derogatory treatment, of the
work.

(3) In deciding whether or not to grant an injunction under
subsection (1), the court must consider whether the parties have
made any attemnpt to negotiate a settlement of the action and
whether it should adjourn the hearing or further hearing of the
" action for the purpose of giving the parties an appropriate
opportunity to negotiate a settlement, whether through a process of
mediation or otherwise.

4 If:
(a) the work is a cinematograph film; and
(b) the action is brought by a person who is a screenwriter of the
film; and
(¢) the relief granted in the action consxsts of or includes
damages; and
(d) the person has already been granted relief by way of damages
in an action for an infringement of his or her moral rights as
an author of the dramatic work constituted by the script or
screenplay for the film;
the amount of any damages. that, apart from this subsection, would
be awarded to the person in the action referred to in paragraph (b)
is to be reduced by the amount of the damages awarded to the
person in the action referred to in paragraph (d).
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(5) If: - :
(a) the work is a dramatic work constltutcd by the screenplay or
script for a cinematograph film; and

{b) the action is brought by a person who i is an author of the
screenplay or script; and

{c) the relief granted in the action consists of or includes.
damages; and :

(d) the person has already been granted relief by way of damages
in an action for an infringement of his or her moral rights as a
screenwriter of the film;

the amount of any damages that,'apart from this subsection, would
be awarded to the person in the action reférred to in paragraph (b)
is to be reduced by the amount of the damages awarded to the
person in the action referred to in paragraph (d).

(6) If, in respect of an act done after the death of an author of a work,
damages are recovered under this section by the legal personal
representative of the author, those damages devolve as if they
formed part of the author’s estate and as if the right of action in
respect of the doing of the act had subsisted, and had been vested
in the author, immediately before his or her death.

Note:  Subsection (6) does not apply in relation to the right of integrity of

authorship in respect of a cinematograph film, which ends on the
author's death. See subsection 195AM(1). -

195AZB Saving of other rights and remedies

(1) Subject to this section, this Part does not affect any right of action
or other remedy, whether civil or criminal, in proceedings brought
otherwise than under this Part.

(2) Any damages recovered in proceedings brought under this Part are
to be taken into account in assessing damages in proceedings
brought otherwise than under this Part and arising out of the same
operation or transaction.

(3) Any damages recovered in proceedings brought otherwise than
under this Part are to be taken into account in proceedings brought
under this Part and arising out of the same operation or transaction.
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195AZC Jurisdiction of courts

(1) The jurisdiction of the Supreme Court of a State or Territory in a
. matter arising under this Part is to be exercised by a single Judge of
the Court. ' '

(2) Subject to subsection (3), a decision of a court of a State or
Territory (however constituted) under this Part is final.

(3). An appeal lies from a decision of a court of a State or Territory
under this Part:
(@) to the Federal Court of Australia; or
(b) by special leave of the High Court, to the I-Iigh Court.

(4) The Federal Court of Australia has JllI‘lSdlCthIl with respect to
* matters arising under this Part.

(5) The Federal Magistrates Court has ]unsdlctlon with respect to
matters arising under this Part.

195AZD Presumption as to subsistence of copyright

In an action brought under this Part for an infringement of a moral
right in respect of a work, copyright is presumed to subsist in the
work if the defendant does not put in issue the question whether
copyright subsists in the work.
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195AZE Presumption as to subsistence of moral rights

In an action brought under this Part for an infringement of a moral
right in respect of a work, if copyright is presumed or proved to.
have subsisted in the work when the infringement is alleged to
have occurred, the moral right is presumed to have subsisted in the
work at that time. '

195AZF Presumptions in relation to authorship of work

(1) Section 127 applies in respect of an action brought under this Part.

(2) If a name purporting to be the name of the director, producer or
screenwriter of a cinematograph film appeared on copies of the
film that were issued when the film was made, then, in an action
brought under this Part, the person whose name so appeared is, if it
was his or her true name or a name by which he or she was
commonly known, presumed, unless the contrary is established, to
be the director, producer or screenwriter, as the case may be, of the
film.

195AZG Other presumptions in relation to literary, dramatlc,
- musical or artistic work

Sections 128 and 129 apply in respect of an action brought under
this Part. '
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Division 8—Miscellaneous

195AZH Parts of works

Moral rights in respect of a work apply in relatlon to a whole or a
substantial part of the work.

195AZI1 Works of joint authorship

1) This section applies to a literary, dramatic, musical or artistic work
- that is 2 work of joint authorship.

(2) The nght of attribution of authorship in respect of the work is a
right of each joint author to be identified as a joint author.

(3} An act of false attribution in respect of the work infringes the right
of each joint author not to have authorship of the work falsely
- attributed.

{4} The right of integrity of authorship in respect of the work is a right
of each joint author.

(5) The consent of one joint author to any act or omission affecting his
or her moral rights in respect of the work does not affect the moral
rights of the other joint author or other joint authors in respect of
the work.

195AZJ Cinematograph films that have more than one principal
director

(1) This section applies to a cinematograph film that has more than
one principal director.

(2) The director’s right of attribution of authorship in respect of the
film is a right of each director to be identified as a director.

(3) An act of false attribution in respect of the direction of the film
infringes the right of each director not to have the direction of the
film falsely attributed.
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© (4) The director’s right of integrity of authorship in respect of the film
is a right of each director. =

(5) The consent of one director to any-act or omission affecting his or
her moral rights in respect of the film does not affect the moral
rights of the other director or other directors in respect of the film.

195AZK Cinematograph films that have more than one pﬁncipal
producer

(1) This section applies to a cinematograph film of whlch more than
one individual is the principal producer.

(2) The producer’s right of attribution of authorship in respect of the
film is a right of each produicer to be identified as a producer.

3) .An act of false attribution in respect of the p_rcduction of the film
infringes the right of each producer not to have the production of
the film falsely attributed. '

(4) The producer’s right of integrity of authorsh:p in respect of the
ﬁlm is a right of each producer.

(5) The consent of one producer t6 any act or omission affecting his or
her moral rights in respect of the film does not affect the moral
" rights of the other producer or other producers in respect of the
film.

195AZL Cmematograph films that have more than one principal
screenwriter

(1} This section apphes to a cinematograph film of Wh.lCh there is more
than one principal screenwriter.

(2) The screenwriter’s right of attribution of authorship in respect of
the film is a right of each screenwriter to be 1denuﬁed as a
screenwriter, :

(3) An act of false attribution of authorship in respect of the script or
screenplay of the film infringes the right of each screenwriter not
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to have the authorshlp of the script or screenplay of the film falsely
attributed.

. (4) The screenwriter’s right of integrity of authorship in respect of the
film is a right of each screenwriter.

(5) The consent of one screenwriter to any act or omission affecting
his or her moral rights in respect of the film does not affect the
" moral rights of the other screenwriter or other screenwriters in
respect of the film.

195AZM Application—right of attribution of authorship

(1) The right of attribution of authorship in respect of:
(a) acinematograph film; or -
(b) a literary, dramatic, musical or artistic work as 1ncluded ina
- cinematograph film;
subsists only if the cinematograph film is made after the
comunencement of this Part.

(2) The right of attribution of authorship in respect of a literary,
dramatic, musical or artistic work other than such a work as
included in a cinematograph film subsists in respect of a work
made before or after the commencement of this Part but this Part
only applies in relation to attributable acts done after that
commencement,

Note: Subsection 22(1) explains when a literary, dramatic, musical or artistic

work is taken to be made and paragraph 22(4)(a) explains when a
cinematograph film is taken to be made.

195AZN Application—right not to have authorship falsely
attributed

(1) The right not to have authorship falsely attributed subsists in
respect of a work made before or after the commencement of this
Part but this Part only applies in relation to acts of false attribution
done after that commencement

(2) Paragraph 195AD(b) or (c), 19SAE(2)(b) or (¢} or 195AF(2)(b)
applies to an act of false attribution done after the commencement
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of this Part even if the name concerned was 1nsertcd or afﬁxed
before that commencement. : S
Note: Subsection 22(1) explains when a literary, dramatic, musical or artistic

. work is taken 10 be made and paragraph 22(4)(3) explains whena
cinematograph film is taken to be made.

195AZ0 Application—right of integrity of authorship

(1) The right of integrity of authorship in respect of:

(a) acinematograph film; or
(b) a literary, dramatic, musical or artistic work as included in a
cinematograph film;
subsists only if the cinematograph film is made after the
commencement of this Part. S

(2) Subject to subsection (3), the right of integrity of authorship in

respect of a literary, dramatic, musical or artistic work, other than
such a work as included in a cinematograph film, subsists in
respect of a work made before or after the commencement of this
Part. '

(3) This Part applies in relation fo an infringement of a right of .

integrity of authorship that subsists in respect of a work referred to
in subsection (2) that was made before the commencement of this

" Part only if the infringement occurs after the commencement of
this Part. However, an act referred to in paragraph 195AQ(3)a),
(b), (c), (d) or (&) or (4)(a), (b) or (¢} is not an infringement if the
relevant derogatory treatment occurred before that commencement.
Note: Subsection 22(1) explains when a literary, dramatic, musical or artistic

work is taken to be made and paragraph 22(4)(a) explains when a
* cinematograph film is taken to be made.
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Part X—Miscellanéoils

195A Interpretatwn

(1} In this Part (other than subsection 203H(5)) officer in charge
means: -

@

(b)

in relation to archives—the person holding, or performing the
duties of, the office or position in the service of the body
administering the archives the duties of which involve that
person having direct responsibility for the maintenance of,
and the provision of services in relation to, the collectlon
comprising the archives;

in relation to a central records authority—the person holding,

. or performing the duties of, the office in the service of the

- body administering the authority the duties of which involve

that person having direct responsibility for the maintenance

- of, and the provision of services in relation to, the records

(c)

deposited with the authority; and

in relation to a library—the officer holding, or performing the
duties of, the office or position in the service of the body
administering the library the duties of which involve that
person having direct responsibility for the maintenance of,

~ and the provision of services in relation to, the collection

comprising the library.

(2) In this Part, a reference to the prescribed retention period after the
making of a copy of the whole or a part of a work, an eligible item
or another subject-matter that was made in reliance on section 49,
50, 51A, or 110B shall be read as-a reference to such period as is
declared by the regulations to be the prescribed retention period for
the purposes of this Part.

- {3) A reference in this Part to an educational institution, to an
institution assisting persons with a print disability or to an
institution assisting persons with an intellectual disability includes
a reference to an institution that has at any time been an
educational institution, an institution assisting persons with a print
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disability or an institution assisting persons with an intellectual
disability, as the case may be.

(4) A reference in this Part to an institution includes a reference to a
school of nursing, an undertaking within a hospital, a teacher
education centre and an undertaking wrthm a body administering
an educatlonal mstltutlon

195B Review of certa_i_n decisions

(1) For the purposes of this section, the following decisions are
reviewable decisions: e -

{(a) adecision of the Attorney-General refusing to make a
declaration in respect of a body or institution under
subsection 10A(1), 135P(1) or 135ZZB(1);

(b) adecision of the Attorney- Gencral revoking a declaration
made in respect of a body or institution under subsection
10A(1), 135P(1) or 135ZZB(1}); .

(ba) adecision of the CEQ under subsection 135(6A) to declare a
notice given under subsection 135(2) to be ineffective;

(¢) a dems;on «of the CEO under section 135AA refusmg to seize
copies under subsection 135(7):.

{d) adecision of the CEO not to give permission under
_subsec!;i_on I_35_AD(_I ).

.(2) Where the Attorney-General makes a reviewable decision referred
“to'in paragraph (1 )(a) or (b}, the Attorncy-General shall cause to be
~ sent to the body or institution concemed a wntten notlce
containing:
(a) the terms of the decision; and .
{b) a statement to the effect that, sub}ect to the Admmtstmtwe
- Appeals Tribunal Act 1975, application may be made to the
- Administrative Appeals Tribunal for review of the decision;
and : :
‘(c) except where sub%ectlon 28(4) of that Act apphes—a
- statement to the effect that the body or institution may
request 2 statement under section 28 of that Act.
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(3) If the CEO makes a reviewable decision referred to in
paragraph (1)(ba), (¢) or (d), the CEO must cause to be sent to the
objector or importer whose interests are affectcd by the decmnon a
notice contmrnng
(a) the terms of the decision; and _ .
(b) except where subsection 28(4) of the Administrative Appeals
Tribunal Act 1975 applies—a statement to the effect that the
objector or importer, as the case may be, may request a
statement under section 28 of that Act.

(4) Failure to include in a notice under subsection (2) or (3) a
statement of the kind referred to in paragraph (2)(b} or (c) or
(3)(b), as the case requires, does not affect the validity of the
decision to which the notice relates.

(5) Application may be made to the Administrative Appeals Tribunal
for review of a reviewable decision. -

(8) In this sectlon
CEQ means the Chief Executive Ofﬁcer of Customs.

decision has the same meaning as m the Administrative Appeals
Tribunal Act 1975.

196 Assignments and licences in respect of copyrighf_

(1) Copynght is personal property and, subject to this section, is
transmissible by assignment, by will and by dcvolutlon by
operation of law.

(2) An assignment of copyright may be limited in any way, including
any one or more of the following ways:

(a) $0 as to apply to one or more of the classes of acts that, by
virtue of this Act, the owner of the copyright has the
exclusive right to do (including a class of acts that is not
separately specified in this Act as being comprised in the
copyright but falls within a class of acts that is so specified);

-{b) soas to apply to a place in or part of Australia;
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(3)

4)

(¢) so as to apply to part of the pemod for which the copyright is
to subsist.

An assignment of copyright (whethér total or partial) does not have
effect unless it is in writing signed by or on behalf of the assignor.

A licence granted in respect of a copyright by the owner of the
copyright binds every successor in title to the interest in the
“copyright of the grantor of the licence to the same extent as the
licence was binding on the grantor

197 Prospective ownership of copynght

(1)

Where, by an agreement made in relation to a future copyright and
signed by or on behalf of the person who would, apart from this
section, be the owner of the copyright on its coming into existence,
that person purports to assign the future copyright (wholly or
partially) to another person (in this subsection referred to as the

- assignee), then if, on the coming into existence of the copyright,

(2)

K&

the assignee or a person claiming under him or her would, apart
from this subsection, be entitled as against all other persons to have
the copyright vested in him or her (wholly or partially, as the case
may be), the copyright, on its coming into existence, vests in the
assignee or his or her successor in title by force of this subsection.

Where, at the time when a copyright comes inio existence, the
person who, if he or she were then living, would be entitled to the
copyright is dead, the copyright devolves as if it had subsisted
immediately before his or her death and he or she had then been
the owner of the copyright:

A licence granted in respect of a future copyright by the
prospective owner of the copyright binds every successor in title to
‘the prospective interest in the copyright of the grantor of the
licence to the same extent as the licence was binding on the
grantor,
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198 Copyright to pass under will with unpublished work

Where under a bequest, whether specific or general, a person is
~ entitled, beneficially or otherwise, to the manuscript of a literary,

" dramatic or musical work, or to an artistic work, and the work was
not published before the death of the testator, the bequest shall,
unless a contrary intention appears in the testator’s will, be read as
including the copyright in the work in so far as the testator was the
owner of the copyright immediately before his or her death.

198A Non-infringement of trade mark in relation to the importation
of copyright material

(1) A person who uses a regmtered trade mark in relatmn to imported
~ goods that are smular to goods in respect of which the trade mark
_ is registered does not infringe the trade mark if:
(a) the importation would have constituted an mfnngemem of
_copyright except for the operatlon ofa parallel importation
. provision; and
(b) the trade mark was applied to, or in relation to, thc goods
" before the importation (whether the mark was applied before
or after the commencement. of this section); and
{c) the trade mark was applied by, or with the consent of:
~ (i) aperson who, at the time the mark was applied, was the
reglstered owner of the mark: or
(ii) a person who, at the time the mark was applied, was the
owner of the mark in the place where the mark was
applied and who had been a registered owner of the
mark at any time before then.

(2) Unless the contrary intention appears,. an e;xp_rcs's'ibn used in this
- section has the same meaning as inthe Trade Marks Act 1995.

(3) In this section:

parallel importation provision means:
(a) section 44D, 44E, 44F, 112D or 112DA; or
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(b). section 44C or 112C (in so far as that section applies in
relation to an accessory to an article of the kind mentioned in
subsection 10AD(1)). :

199 Receptmn of broadcasts

(1)

Where the mclusmn in atelevision broadcast or sound broadcast of

- areading or recitation of an extract from a published literary or

2

dramatic work, or from an adaptation of such a work, does not
constitute an infringement of the copyright in the work, a person
who, by the reception of the broadcast, causes the work or
adaptation to be performed in public does not, by doing so, infringe
the copyright in the work.

A person who, by the reception of a television broadcast or sound
broadcast, causes a sound recording t6 be hea;d in public does not,
by doing so, infringe the copyright, if any, in that recording under

~ PartIVv.

(3)

A person who, by the reception of an authorized television
broadcast, causes a cinematograph film to be seen or heard in
public shall be treated, in any proceedings for infringement of the
copyright, if any, in the film under Part IV, as if the person had
been the holder of a licence granted by the owner of that copyright
to cause the film to be seen or heard in public by the receptxon of

' the broadcast

(5)

(6)

If, in the circumstances mentioned in subsection (3}, the person
causing the cinematograph film to be seen or heard infringed the
copyright in the film by reason that the broadcast was not an
authorized broadcast, proceedings shall not be brought against that
person under this Act in respect of his or her infringement of that
copyright but the infringement shall be taken into account in
assessing damages in any proceedings against the maker of the
broadcast in respect of that copyright, in so far as that copyright
was infringed by the making of the broadcast.

F@r the purposes of this Séct_ion, a broadcast, in relation to a
cinematograph film, is an authorised broadcast only if it is made
by, or with the licence of, the owner of the copyright in the film.
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Q)

A reference in this section to a broadcast must be read as a
reference to a broadcast made by the Australian Broadcasting
Corporation, by the Special Broadcasting Service Corporation, by
the holder of a licence allocated by the Australian Broadcasting
Authority under the Broadcasting Services Act 1992, or by a~
person authorised to make the broadcast by a class licence
determmed by that Authonty under that Act

200 Use of works and broadcasts for educational purposes

(1)

e

24

The copyright in a literary, dramatic, rnusmal or artistic work 1s not

infringed by reason only that the work is reproduced or, in the case

of a literary, dramatic or musical work, an adaptation of the work is
made or reproduced:

(a) in the course of educatlonal instruction, wherc the work is
reproduced or the adaptation is made or reproduced by a
teacher or student otherwise than by the use of an appliance
adapted for the production of multiple copies or an appliance
capable of producing a copy or copies by a process of
reprographic reproduction; or

(b) as part of the questions to be answered in an examination, or

© in an answer to-such a question.

The making of a record of a sound broadcast, being a broadcast
that was intended to be used for educational purposes, does not
constitute an infringement of copyright in a work ox sound
recording included in the broadcast if: -

(a) -the record is made by, or on behalf of, the person or authority
in charge of a place of educatlon that is not conducted for
profit; and- -

(b) the record i 15 ot used except in the course’ of mstrucuon at
that place '

The making of a record of a sound broadcast 13 not an infringement
of copyright in the broadcast if the record is made by, or on behalf
of, the body administering an educational institution and is not
used except for the educational purposes of that msntunon or
another educatlonal institution.
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(3) For the purposes of sections 38 and 103, in determining whether

the making of an article constituted an infringement of copyright,
subsections (1), (2) and (2A) shall be disregarded.

(4) For the purposes of any provision of this Act relating to imported

articles, in determining whether the making of an article made
outside Australia would, if the article had been made in Australia
by the importer of the article, have constituted an infringement of
copyright, subsections (1), (2) and (2A) shall be disregarded.

200AA Use of broadcasts by institutions assisting persons with an

mtellectual disability

The makmg ofa record of a sound broadcast is not an infringement
of copyright in the broadcast if the record is made by, -or on behalf
of, the body administering an institution assisting persons with an
intellectual disability and is used only for the purpose of the
provision of that assistance by that institution.

201 Delivery of library material to the National Library

(1) The publisher of any library materlal that is published in Australia

and in which copyright subsists under this Act shall, within one
month after the publication, cause a copy of the material to be
delivered at his or her own expense to the National Library.

Penalty: $100.

(2) The copy of any library material delivered to the National Library

“in accordance with this section shall be a copy of the whole

- material (including any illustrations), be finished and coloured, and

bound, sewed, stitched or otherwise fastened together, in the same
manner as the best copies of that material are published and be on
the best paper on which that material is printed.

(3) When any library material is delivered to the National Library in

accordance with th_is section, the Nati_onal Librarian shall cause a
written receipt for the material to be given to the publisher of the
material.
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(4) This section is not intended to exclude or limit the operation of any
law of a State or Territory {whether made before or after the
commencement of this Act) that makes provision for or in relation
to the delivery to a specified public or other library in or of the

- State or Territory of coples of 11bra.ry material published in the
- State or Territory.

)] In this section:
illustrations includes drawings, engravings and bhotographs.

library material means a book, periodical, newspaper, pamphlet, -
sheet of letter-press, sheet of music, map, plan, chart or table, being
a literary, dramatic, musical or artistic work or an edition of such a
work, but does not include a second or later edition of any material
unless that edition contains additions or alterations in the =
letter-press or in the illustrations.

202 Groundless threats of legal proceedings

(1) Where a person, by means of circulars, advertisements or
otherwise, threatens a person with an action or proceeding in
respect of an infringement of copyright, then, whethex the person
making the threats is or is not the owner of the copyright or an -

_ exclusive licensee, a person aggrieved may bring an action against
the first-mentioned person and may obtain a declaration to the
effect that the threats are unjustifiable, and an injunction against
the continuance of the threats, and may recover such damages (if
any) as he or she has sustained, unless the first-mentioned person

satisfies the court that the acts in respect of which the action or
proceeding was threatened constituted, or, if done, would
constitute, an mfnngement of copyright.

(2) The mere notification of the existence of a-copyright does not
constitute a threat of an action or proceeding within the meaning of
this section.

(3) Nothing in this section renders a barrister or solicitor of the High
" Court, or of the Supreme Court of a State or Territory, liable to an
action under this section in respect of an act done by him or her in
his or her professional capacity on behalf of a client.
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'(4) The.defendant in an action under this section may apply, by way of
. counterclaim, for relief to which he or she would be entitled in a

separate action in respect of an infringement by the plaintiff of the
copyright to which the threats relate and, in any such case, the
provisions of this Act with respect to an action for infringement of
a copyright are, mutatis mutandis, applicable in relation to the

.. action.

(5 ) A reference in this section to an action in respect of an

' 1nfrmgement of copyright shall be read as inchiding a reference to
an action in respect of the conversion or detention of an infringing

~ copy or of a device used or 1r1tended to be used for making
1nf11ng1ng coples '

203 Limitation on power of courts to grant rellef in proceedings

under this Act

Nothing in this Act authorizes a State court or a court of a Territory
to grant relief by way of injunction or account of profits if that
court would not, apart from thlS Act, have pover to grant such

' rehef '

203A Retentmn of declaratlons in relation to copies made by

llbranes, archlves or institutions

(1) Where, at any time before the explratlon of the prescribed retention

_ period after the makmg of a copy of the whole or a part of a work
or other subject-matter in reliance on'section 49, 50, 51A or 110B
by an authorized officer of a library or archives, a relevant

- declaration in relation to the making of the copy is not retained in

the records of the library or archives:
" (a) the body administering the library or archives concerned; and
(b) the officer in charge of the library or archives concerned;

are each guilty of an offence punishable, upon conviction, by a fine
not exceeding $500.

-'(4) A body ot person is not liablé to be convicted twice of an offence

against subsection (1) with respect to the retention of the same
declaration.
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(5)

It is-a defence to a prosecution of the body administering, or of the
- officer in'charge of, a library or archives for an offence against

~ subsection (1) in relation to the retention of a declaration if the

body or person prosecuted (in this subsection referred to as the

‘defendant) satisfies the court that:

(a) in the case of a prosecution of the officer in charge of a
library or archives—the declaration relates to the making of a
copy of the whole or a part of a work, a sound recording or a
cinematograph film before the day on which the defendant

" “became the officer in charge of the library or archives and
was not in the possession of the body adrmmstermg the
library or archives at that day; or _

(b) in any case—the defendant took all reasonable precautions,
and exercised due diligence, to ensure the retention of the
‘declaration in the records of the library or archives, as the
case requires.

203D Arrangement of declarations and records

(1)

Where the declaranons that relate to the makmg of coples of the
whole or parts of works or other subject-matter by an authorized

_ officer of a library or archives in reliance on any of the following

&)

séctions, namely, sections 49, 50, 51A and 110B, and that are
retained in the records of the body administering the library or
archives are not arranged in chronological order according to the
dates on which the declarations were made
(a) the body administering the llbrary or. archlvcs, as the case
may be; and
(b) the officer in charge of the hbrary or archwes, as the case
may be; .
are each guilty of an offence pumshable upon conviction, by a fine
not exceeding $500.

It is a defence to a-prosecution of a body or person for an offence
against subsection (1) if the body or person satisfies the court that
the body or person took all reasonable precautions, and exercised
due diligence, to ensure that the declarations were arranged as
mentioned in that subsection.
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203E Inspection of records and declarations retamed by libraries,
archives or mstltutmns :

(1) The owner of the copyright in a work, sound recording or
cinematograph film, or the agent of such an owner:
(a) may notify the officer in charge of a library or archives, in
. writing, that he or she wishes to inspect: .

(i) all the relevant declarations retained in the records of
the library or archives that relate to the making, in
reliance on section 49, 50, 51A or 110B, of copies of
works or parts of works or of coples of other
subject-matter; or - :

(1) such of those declarations as relate to the making, in
reliance on section 49, 50, 51A or 110B, of copies of
works or parts of works or of copies of other
subject-matter anid were ‘made during a penod specified
in the notice;

| “on aday spe(:1ﬁed int the notice, bemg an ordmary working
day of the library, archives or institution not less" than 7 days
after the date of the giving of the notice; and

(b) may, if the notice related to the making of copies of works or
parts of works or of copies of other subject-matter in reliance
- onsection S1A or 110B, state in the notice that he or she also
“wishes to inspect, .on the day so specified, the oollectlon of
the hbrary or archives.

(4) Where a. person gives notice, under subsection (1), to the officer in

charge of a library or archives that he or she wishes to inspect
certain declarations on a particular day, that person may, during the
ordinary working hours of the library or archives, on that day, but
not earlier than 10 a.m. or later than 3 p.m., inspect the declarations
to which the notice relates and, where the notice relates also to the
inspection of the collection of the library or archives, may also
during those hours on that day inspect that collection; and, for that

_ purpose, may enter the premises of the library or archives,
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(6) Where a person who attends at the premises of a library or archives
for the purpose of exercising the powers conferred on him or her
by subsection (4) is not provided with all reasonable facilities and
assistance for the effective exercise of those powers:

(a) the body administering the library or archives, as the case
- may be; and
(b) the officer in charge of the hbrary or amhwes as the case
- may be; '
- are each guilty of an offence 'pumshablc-, upon conviction, by a fine
- not exceeding $500. :

(6A) Subsection (6) is an offence of strict Lability.
Note: - For strict linbility, see section 6.1 of the Criminal Code.

(8) The officer in charge of a library or archives shall not be convicted
of an offence against subsection (6) if the officer adduces evidence
that he or she believed, on reasonable grounds, that the person who
attended the premises of the library or archives, as the case may be,
as mentioned in that subsection, was provided with all reasonable
facilities and assistance for the effective exercise of the powers
conferred by subsecnon 4) and that evidence is not rebutted by the
prosecuﬁon

(9) The body administering a hbrary or archives shall not be convicted
- of an offence against subsection (6} if the body adduces evidence
that it took all reasonable precantions, and exercised due diligence,
to ensure that the person who attended the premises of the library
* -or archives, as the case may be, as mentioned in that subsection,
'was provided with all reasonable facilities and assistance for the
effective exercise of the powers conferred by subsection (4) and
that evidence is not rebutted by the prosecuuon

{10} A person who, either darectly or indirectly, exccpt with the
intention of: :
(a) informing the owner of the copyright in a work or other
subject-matter that a copy (including a microform copy) has
been made of the work or other subject-matter;
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(b) enforcing a right that a person has under this Act in
connection with a work or other subject-matter in which
copyright subsists; or

{¢) ensuring compliance with a provision of Division 5 of
Part HI or with a provision of this Part;

makes a record of, or divulges or communicates to a person,
information in relation to which subsection (11) applies in relation
to the first-mentioned person is guilty of an offence punishable,
upon conviction, by a fine not exceeding $500.

(10A) Subsection (10) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

{11) This subsection applies in relation to information in relation to a
person if, and only if: : _
(a) the information was acquired by the person in the course of
an inspection conducted by the person under subsection (4);
or .
- (b} the information was divulged or communicated to the person
by another person and this subsection applies in relation to
the information in relation fo the other person.

203F Additional offences in relation to the making and retention of
records and declarations :

(1) A person shall not, undér section 49, 50, 51A or 110B, make a
declaration that the person knows, or cught reasonably to know, is
false or misleading in a material particular. '

Penalty: _ _
(a) in a case where the person knows that the declaration is false
or misleading in a material particular—$500; or
(b) in any other case—$25('_).' o

(2) A person shall not intentionally dispose of or destroy, or cause to
be disposed of or destroyed, any relevant declaration in relation to
the making of a copy of the whole or a part of a work or other
subject-matter in reliance on section 49, 50, 51A or 110B, being a
declaration in respect of which the prescribed retention period has
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not expired, if the person knows, or ought reasonably to know, that
the prescribed retention period in respect of the declaration has not
expired.

' Penalty

(a) ina case where the person knows that the prescnbed
retention period in respect of the declaratlon has not
explred—$500 or

(b) in any other case—$250

203G Additional offences relating to declarations under subsections

[eY;

®

3)

116A(3) and 132(SF)

A person must not, under subsection 116A(3) or 132(5F), make a
declaration, knowing the declaration to be false or rmsleadmg ina
matenal particular: - :

Penalty: Imprisonment for 12 months.

A person must not, under subsection 116A(3) or 132(5F), make a
declaration, being reckless as to whether the declaratlon is false or
misleading in a material particular.

Penalty: Tmprisonment for 6 months. -

A person must not dispose of or déstroy, or cause to be disposed of
or destroyed, a declaration under subsection 1 16A(3) or 132(5F),

' bemg a declaration whose prescrlbed retentlon penod has not

expired, if the person knows oris reckless as to whether, that
period has not expired.

Penalty: Imprisonment for 6 months.

203H Notation of certain copies eté. )

(1) In proceedmgs agamst a person or body for infringement of

copynght in a work in connection with the makmg, by or on behalf
of an 1nst1tut10n of a reproduction of the work or of a part of the
'work the person or body is not entitled to rely on section 49, 50 or

~51Aas justification for the making of the reproduction unless, at or

about the time the reproduction was made, there was made on the
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reproduction"a_ notation stating that the reproduction was made on
behalf of that institution and specifying the date on which the
reproduction was made.

(2) In proceedings against a person or body for infringement of
copyright in a sound recording or a cinematograph film in
connection with the making, by or on behalf of an institution, of a
copy of the sound recording or cinematograph film, the person or
body is not entitled to rely on section 110B as justification for the
making of the copy unless, at or about the time the copy was made,
there was made on, or attached to, the copy a notation stating that
the copy was made on behalf of that institution and specifying the
date on which the copy was made.

(4) A person who:
(a) makes on a reproduction of a work, or of a part of a work, a
" notation of the kind referred to in subsection (1); or
(aa) makes on, or attaches to, a copy of a sound recording or a
cinematograph film a notation of the kind referred to in
subsection (2);
being a notation that contains a statement that the person knows, or
ought reasonably to know, is false or misleading in a material
" particular, is guilty of an offence, pumshable upon conviction, by
a fine not exceeding:
(c) in a case where the person knows that the statémient is false
or misleading in a material parucular~$500 or

(d) in any other case—$250

(5) Forthe purposes of subsections (1) and (2)
(a) if a reproduction of the whole or part of a work, or a copy of
a sound recording or a cinematograph film: -
(1) is made, or caused to be made, by an authorized officer
of alibrary;or
(i1} is made by, or on behalf of, the officer in charge of a
library;
being a library of an institution, the reproduction or copy is
taken to have been made on behalf of the institution; and
(b} if a reproduction of the whole or part of a work, or a copy of
a sound recording or a cinematograph film:
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(i) is made, or caused to be made, by an authorized officer
of a library; or :
(ii) is made by, or on behalf of, the officer in charge of a
. library; _

being a library that is not a library of an institution:

(iti) the reproduction or copy is taken to have been made on
behalf of the person or body administering the library;
and -

(iv) those subsections apply as if rcferences to an institution
were references to that person or body; and

(c) if a reproduction of the whole or part of a work, or a copy of

a sound recording or a cinematograph film:

(i) is made, or caused to be made, by an authorized officer
of archives; or

(n) is made by, or on bchalf of, the officer in charge of
archives;

then:

(i) the reproducuon or copy is taken to have been made by
or on behalf of the person or body administering the
archwes and

(w) those subsections apply as if rcferences to an institution
were references to that person or body; and

(d) if a reproduction, or a record embodying a sound recording,
of the whole or part of a work is made by or on behalf of the
body administering an institution, the reproduction or record
is taken to have been made on behalf of the institution; and

(e) if a copy of a sound recording or a cinematograph film is

. made by or on behalf of the body administering an
institution, the copy is taken to have been made on behalf of
_the institution.

(6) The production, in any proceedings:
‘(a) for infringement of copyright in a work; or
{c) for a contravention of a provision of this Act;

ofa reproducnon of a work, or of a part of a work, bearing a
notation or mark of the kind referred to in subsecnon (1), 135K(1),
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135ZY (1), 1352Q(4) or 135ZT(4) is prima facie evidence of the
matters stated in the notation or mark.

(7} For the purposes of subsection {6), where a reproduction of a work

or a part of a work, bears a notation or mark of a kind referred to in
subsection (1), 135K(1), 1352X(1), 135ZQ(4) or 135ZT{4) the
notation or mark shall, unless the contrary is proved, be deemed to
have been made on the reproduction at or about the time the
reproduction was made.

{9A) The production, in any proceedings:

(a) for infringement of copyright in a sound recording, a
cinematograph film or an eligible item; or
(c) for a contravention of this Act;
of a copy of a sound recording or a cinematograph film bearing, or
to which there is attached, a notation or mark of the kind referred
to in subsection (2}, 135K(1), 1352X(1), 1352Q(4) or 135ZT(4), is
prima facie evidence of the matters stated in the notation or mark.

(9B) For the purposes of subsection (9A), where a copy of a sound

recording or a cinematograph film bears, or where there is attached
to such a copy, a notation or mark of the kind referred to in
subsection (2), 135K(1), 135ZX(1), 1352Q(4) or 135ZT(4), the
notation or mark shall, unless the contrary is proved, be deemed to
have been made on or attached to the copy at or about the time the
copy was made. '

(10) In thxs section:

reproduction, in relation to a2 work, or part of ‘a work, includes a
microform copy, a Braille version, a large print version, or a
photographic version of the work, or of thé part of the work.
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Part XI—Transitional

Division 1—Preliminary

204 Interpretation

@

(2)

In this Part, the expression photograph h.as, in lieu of the meaning
given to that expression by section 10, the meaning given by the
next succeeding subsection..

For the purposes of any provision of this Part that provides that an
expression is to have the meaning given to that expression by this
section or that refers to an expression as defined by this section:

collective work means:; . :

{a) an encyc}opaedxa dictionary, year book or similar work CoaR
(b) anewspaper, review, magazine or similar periodical; or

(¢) a work written in distinct Iiarts by different authors, or in 3

~ which works or parts of works of different authors are

incorporated.

deliver, in relation to a lecture, includes dehvcr by means of a
mechanical instrument.

dramatic work includes a piece for recitation, a choreographic
work or entertainment in dumb show the scenic arrangement or
acting form of which is fixed in writing or otherwise, and a
cinematograph production where the arrangement, the acting form
or the combination of incidents represented gwes the work an
original character.

lecture includes an address, speech and sermon.
literary work includes a map, chart, plan, table and compilation.

perform, in relation to a dramatic work as defined by this section
or a musical work, means make an acoustic representation of the
work or a visual representation of a dramatic action in the work,
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and includes make such a representation by means of a mechanical
instrument.

photograph includes photo-lithograph and a work produced by a
process similar to photography:.

205 References to making of works, recordings and films

For the purposes of any reference in this Part to works, sound
recordings or cinematograph films made before the
commencement of this Act, a work, sound recording or
cinematograph film the making of which extended over a period
shall be deemed not to have been made before the commencement
of this Act unless the making of it was completed before the
commencement of this Act.

206 References in other laws or instruments to copyright

(1) Without prejudice to the operation of the succeeding sections of
this Part: - '

(a) areference in any other law of the Commonweaith or in any
contract, agreement or other instrument to a provision of the
Copyright Act, 1911 shall be read as a reference, or as
including a reference, to the corresponding provision of this
Act; _

(b} areference in any other law of the Commonwealth or in any
contract, agreement or other instrument to copyright or to
works in which copyright subsists shall, if apart from this Act
it would be read as a reference to copyright under the
Copyright Act, 1911 or to works in which copyright
subsisted under that Act, be read as a reference, oras
including a reference, to copyright under this Act or to works
or any other subject-matter in which copyright subsists under
this Act, as the case may be; and '

(¢) areference in any other law of the Commonwealth or in any
contract, agreement or other instrument to the grant of an
interest in copyright by licence shall be read, in relation to
copyright under this Act, as a reference to the grant of a
licence in respect of that copyright.
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-(2) This section has effect unless the contrary intention appears in the
other law of the Commonwealth or in the contract, agreement or
other instrument, as the case may be.

(3) In this section, law of the Commonweaith means:

(a) an Act;

(b} an instrument (including regulations or rules) having effect
by virtue of an Act;

(c) an Ordinance of a Territory and any other law in force in a
Territory; '

(d) an instrument (including regulations or_ruI_é:s) having effect
by virtue of such an Ordinance or law; and

(e) an instrument having effect by virtue of any “such regulations
or rules as are mentioned in paragraph (b) or paragraph (d).

207 Application

Except in so far as this Part otherwise expressly provides, this Act
applies in relation to things existing at the commencement of this
Act in like manner as it applies in relation to things coming into
existence after the commencement of this Act.

208 Authorship of phot_ograph_s'

A reference in this Act to the author of a photograph shall, in
relation to a photograph taken before the commencement of this
Act, be read as a reference to the person who, at the time when the

" photograph was taken, was the owner of the matenal on which the
photograph was taken.

209 Publi_cation

(1) For the purposes of the application of subsection 29(5) in
determining whether a publication that took place before the
commencement of this Act was the first publication, the reference
in that subsection to a period of not more than 30 days shall be read
as a reference to a period of not more than 14 days.
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(2) For the purposes of the application of subsection 29(7) in relation
to an act done before the commencement of this Act:

(a) areference in that subsection to copyright includes a
reference to copyright under the Copyright Act 1905 and to
copyright under the Copyright Act, 1911;and '

{(b) a reference in that subsection to the licence of the owner of
copyright shall:

(i) in relation to.copyright under the Copynght Act 1905—
be read as a reference to the privity of the owner; and

(11) in relation to copyright under the Copyright Act,
1911—be read as a reference to the consent or
acqmescence of the owner.
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Division 2—Original works

210 Expired copyright not to revive -

M

Notwithstanding anything in- Part ITI, copyright does not subsist by
virtue of that Part in a work first published before the
commencement of this Act unless copyright subsisted in the work

. under the Copyright Act, 1911 nnmedlatcly before the

(2)

_commencement of this Act.

The last preceding subsection does _riot apply in relation to a work
to which Division 5 applies.

211 Original works in which copyright subsists

1)

2)

(3)

4)

(3)

Subsection 32(1) applies to works made before the commencement
of this Act as if each reference in that subsection to a qualified
person included a reference to a British subject and to a person
domiciled in any part of the Queen’s dominions to which the
Copyright Act, 1611 extended.

Subsection 32(2) applies to works first published before the
commencement of this Act as if paragraphs (d) and (e) of that
subsection were omitted.

Subsection 32(2) applies to works that are first published after the
commencement of this Act and the author of which died before the
commencement of the Nationality and Citizenship Act 1948 as if
the reference in paragraph 32(2)(e) to a qualified person included a
reference to a person who would have been an Australian citizen if
that Act had been in force immediately before his or her death.

Subsection 32(3) does not apply to or in relation to a building that
was constructed before the commencement of this Act.

This section has effect subject to the last preceding section.
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212 Duration of copyright in photographs

Subsection 33(6) does not apply in relation to a photograph taken
before the commencement of this Act but, subject to subsection
32(2) as affected by the last preceding section, copyright subsisting
in such a photograph by virtue of Part ITI continues to subsist until
the expiration of 50 years after the expiration of the calendar year
in which the photograph was taken.

213 Ownership of copyright

(1) Subsections 35(4) and (6) do not apply in relation to works made
before the commencement of this Act.

(2) Subsection 35(5) does not apply in relation to a work that was or is
made in pursuance of an agreement made before the
commencement of this Act.

(3) Where a work is excluded from the application of subsection 35(4),
(5) or (6) by reason of either of the last two preceding subsections,
subsection 35(2) has effect in relation to the work subject to the
succeeding subsections of this section.

(4) The operation of any of the next three succeeding subsections in
relation to a particular work may be excluded or modified by
agreement.

(5) Where, in'the case of a work bemg a photograph, portrait or
engraving:

(a) a person made, for valuable consideration, an agreement with
another person for the taking of the photograph, the painting
or drawing of the portrait or the making of the engraving by
the other person; and

(b) the work was made in pursuance of the agreement;

the first-mentioned person is the owner of any copyright subsisting
in the work by virtue of Part IIL

(6) Where the work was made by the author in pursuance of the terms
of his or her employmient by another person under a contract of
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service or apprenticeship, that other person is the owner of any
copyright subsisting in the work by virtue of Part III.

(7) Where the work is a literary, dramatic or artistic work that was
made by the author in pursuance of the terms of his or her
employment by the proprietor of a newspaper, magazine or similar
periodical under a contract of service or apprenticeship and was so
made for the purpose of publication in a newspaper, magazine or
similar periodical, the author is entitled to restrain the publication
of the work otherwise than in a newspaper, magazine or similar
periodical. '

(8) In the last three preceding subsections, expressions that are defined
by section 204 have the meanings respectively given to those
expressions by that section and do not have the meanings, if any,
respectively given to those expressions by Part I1.

214 Infringement by importation, sale and other dealings

For the purposes of sections 37 and 38, the fact that, to the
knowledge of a person, the making of an article constituted, or, in
the case of an imported article, would, if the article had been made
in Australia by the importer of the article, have constituted, an
infringement of copyright under the Copyright Act, 1911 has the
like effect as if, to the knowledge of that person, the making of the
article had constituted, or would, if the article had been made in
Australia by the importer, have constituted, as the case may be, an
infringement of copyright under this Act.

215 Recording of musical works

(1) Where a record of a work has, before the commencement of this
Act, been made by, or with the consent or acquiescence of, the
owner of the copyright in the work under the Copyright Act, 1911,
Division 6 of Part HI has the like effect as if the record had been
made in Australia for the purpose of retail sale and had been so
made by, or with the licence of, the person who is entitled, by

. virtue of this Act, to authorize the making in Australia of records
of the work.
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) Notwithstanding subsection 5{1) of this Act, subsections 19(2) to

(7), inclusive, of the' Copyright Act, 1911 as in force immediately
before the commencement of this Act continue to apply in relation
to records made before the commencement of this Act and, subject
to those subsections, any regulations made for the purposes of
those subsections and in force immediately before the
commencement of this Act continue to apply in relation to those
records

216 Publication of artxstlc works

Section 68 does not apply in relation to a painting, drawing,
engraving, photograph or cinematograph film made before the date
of commencement of this Act, but the copyright in an artistic work
is not infringed by the publication of a painting, drawing,
engraving, photograph or cinematograph film made before that
date if, by virtue of section 65 or section 66, the making of the

. painting, drawing, engraving, photograph or film would not have

_constituted an infringement of the copyright under this Act if this
Act had been in operation at the time when it was made.

217 Reconstruction of buildings

The reference in subsection 73(2) to construction of a building by,
or with rhe licence of, the owner of the copyright in architectural

- drawings.or plans shall be read as including a reference to

 construction by, or with the licence of, the person who, at the time
of the construct;on was the owner of the copyright in the drawings
or plans under the law relating to copyright that was in force at that
time in the State or Territory in which the building was
constructed

218 Industrlal demgns

= (1) Dms:on 8 of Part III does not apply to artistic works made before

‘the commencement of this Act.

(2) Copyright does not subsist by virtue of this Act in an artistic work

made before the commencement of this Act which, at the time
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when the work was made, constituted a design capable of being

registered under the Designs Act 1906, or under that Act as

amended and in force at that time, and was used, or intended to be
- used, as a model or pattern to.be multiplied by an industrial

process.

219 Reproduction of work upon payment of royalties

(1) The copyright in a literary, dramatic, musical or artistic work that
has been published before the commencement of this Act is not
infringed by the reproduction of the work for sale if:

{a} the reproduction takes place at a time after the expiration of
twenty-five years, or, in the case of a work in which
copyright subsisted at the commencement of the Copyright

Act,

1911, after the expiration of thirty years, after the date of

the death of the author; and
(b) the person reproducing the work establishes:

®

(1)

that, before the commencement of this Act, he or she
gave the notice in writing of his or her intention to
reproduce the work that was prescribed for the purposes
of the proviso to section 3 of the Copynght Act, 1911;
and

that he or she has paid, in the manner that was

 prescribed for the purposes of that proviso, or is

prescribed for the purposes of this section, as the case
may be, to, or for the benefit of, the owner of the
copyright royalties in respect of all copies of the work
sold by him or her calculated at the rate of ten per
centum of the price at which ke or she published the
reproduction. ' '

(2) The regulations may make provision for or in relation to the _
manner in which, and the times at which, payment.of royalties is to
be made for the purposes of subparagraph (ii) of paragraph (b) of
the last preceding subsection and may include provision requiring
payment in advance, or otherwise securing the payment of the

royalties.
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(3) Regulations 38 to 42, inclusive, of the Copyright Regulations as in
force under the Copyright Act 1912- 1966 imroediately before the
commencement of this Act continue in force for the purposes of
this section as if they had been made under this Act, but may be
amended or repealed by regulations made under this Act.

(4) A reference in paragraph (1)(a) to a time after the expiration of a
specified number of years from the date of the death of the author
of a work shall, in the case of a work of joint authorship, be read as
a reference to a time after:

(a) the expiration of the same number of years from the date of
the death of the author who died first; or

(b) the date of the death of the author who died last;
whichever_ is the later.

(5) Where a literary, dramatic or musical work, or an engraving, in
which copyright subsisted at the date of the death of the author or,
in the case of a work of joint authorship, at or immediately before
the date of the death of the author who died last: -

{a) had not been published;

(b) in the case of a dramatic or musical work—had not been
performed in public; and '

{c) in the case of a lecture—had not been delivered in public;
before that date, subsection (1) applies as if the author had died on
the date on which:

(d} in the case of a literary work (other than a lecture) or an

engraving—the work was first published;

(e} in the case of a dramatic or musical work—the work was first
published or first performed in public, whichever first
happened; or

(f) .in the case of a lecture——the lecture was first pubhshed or
first delivered in public, whichever first happened.

{6} In this section, expressions that are defined by section 204 have the
meanings respem\«'ely given to those expressions by that section
and do not have the meanings, if any, respectwely given to those
expressions by Part IL.
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Division 3—Subject-matter other than works

220 Sound recordings

(1) Subsection 89(1) applies in relation to sound recordings made
before the commencement of this Act as if the reference in that
subsection to a qualified person included a reference to a British
subject and to a person domiciled in any part of the Queen’s
dominions to which the Copyright Act, 1911 extended.

(2) Subsection 89(2) does not apply in relation to a sound recording
made before the commencement of this Act.

(3) Section 93 does not apply in relation to a sound recording made
before the commencement of this Act but copyright subsisting in
such a recording by virtue of subsection (1} or subsection (3) of
section 89 continues to subsist until the expiration of 50 years after
the expiration of the calendar year in which the recording was
made,

221 Cinematograph films

Copyright does not subsist by virtue of section 90 in a
cinematograph film made before the commencement of this Act.

222 Application of Act to dramatic works and photographs
comprised in cinematograph films

(1) Where a cinematograph film made before the commencement of
this Act was an original dramatic work as defined by section 204,
this Act (other than this subsection) has effect in relation to the
film as if the film had been an original dramatic work as defined by

. section 10 and the person who was the author of the work for the
purposes of the Copyright Act, 1911 shall be deemed to be the

~ author of the work for the purposes of this Act as having effect by
virtue of this subsection.
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(2) This Act has effect in relation to photographs forming part of a

cinematograph film made before the commencement of this. Act in
like manner as it has effect in relation to photographs not forming
part of a cinematograph film.

223 Television broadcasts and sound broadcasts

Copyright does not subsist by virtue of section 91 in:

(a) atelevision broadcast or a sound broadcast made before the
commencement of this Act; or

(b) a television broadcast or a sound broadcast made after the -
commencement of this Act that is a repetition of a television
broadcast or a sound broadcast made before the
commencement of this Act.

224 Published editions of works

Copyright does not subsist by virtue of section 92 in a published
edition of a work. or works where the first publication of the edition
took place before the commencement of this Act.

225 Infringement by importation, sale and other dealings

For the purposes of sections 102 and 103, the fact that, to the
knowledge of a person, the making of an article constituted, or, in
the case of an imported article, would, if the article had been made
in Australia by the importer of the article, have constituted, an
infingement of copyright under the Copyright Act, 1911 has the
like effect as if, to the knowledge of that person, the making of the
article had constituted, or would, if the article had been made in
Australia by the importer, have constituted, as the case may be, an
infringement of copyright under this Act.
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Division 4—Miscellaneous

226 Actions for infringement

Section 115 does not apply to an infringement of copyright under
the Copyright Act, 1911 and does not affect any proceedings under
that Act, whether instituted before or after the commencement of
this Act. ' '

227 Infringing copies

Section 116 of this Act does not apply in relation to an article
made, or imported into Australia, before the commencement of this
Act, but, notwithstanding subsection 5(1) of this Act, proceedings
may, subject to the Copyright Act, 1911, be brought or continued -
by virtue of section 7 of that Act in relation to such an article and

may be so brought or continued although the proceedings relate to
the conversion or detention of the article after the commencement
of this Act. ) E

228 Actions where copyright subject to exclusive licence

Division 3 of Part V does not apply in relation to a licence granted
- before the commencement of this Act and does not affect any
proceedings under the Copyright Act, 1911, whether instituted
© " before or after the commencement of this Act. -

229 Offences and summary proceedings

For the purposes of Division 5 of Part V, the definition of
infringing copy in section 10 applies as if any reference in that
definition to copyright included a reference to copyright under the
Copyright Act, 1911.
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230 Limitation of actions

Section 134 of this Act does niot apply in relation to an
infringement of copyright under the Copyright Act, 1911 orto.an
article made, or imported into Australia, before the commencement

of this Act:
231 Restriction of iniiidi'-ta_tion of printed copies of works

Where:

(a) before the date of commencement of this Act, a notice had
been given in respect of a work under section 10 of the
Copyright Act 1912 or of that Act as amended; and

(b) that notice had not been withdrawn, and had not otherwise
ceased to have effect, before that date;

the notice has, during the period of six months commencing on that
date, such effect (if any) as it would have if it had been duly given
in accordance with section 1335 of this Act.

232 References and applications to Tribunal in relation to licence
~ schemes

(1) Part VI applies in relation to licence schemes formulated before the
date of commencement of this Act in like manner as it applies in
relation to licence schemes formulated on or after that date, but, for
the. purposes of the application of that Part in relation to licence
schemes formulated before that date, any reference in that Part to
copyright includes a reference to copyright under the Copynight
Act, 1911,

(2) Any reference in section 157 to a refusal or failure to grant or
procure the grant of a licence, or to a proposal that a licence should
be granted, does not include a reference to a refusal or failure that
‘occurred, or a proposal that was made, before the commencement
of this Act. . .
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233 Duration of Crown copyright in photbgraplis

Subsection 18(0(2) dpplies in relation to photographs taken before
the commencement of this Act as if subsection 180(3) were
ormtted

234 Duration of Crown copyright in recordings

Section 181 applies in relation to sound recordings made before the
commencement of this Act as If the reference in that section to the
expiration of the calendar year in which the recording is first

. published were a reference to the explratlon of the calendar year in
which the recording was made.

235 Crown copyright in films

(1) Sections 178 and 181 do not apply in relation to cinematograph
films made before the commencement of this Act.

-(2) Where sections 178 and 181 do not apply in relation to a
cinematograph film by reason of the last:preceding subsection:

(a) if the film was an original dramatic work as defined by
section 204—sections 176 and 177, and subsection 180(1),
apply in relation to that work in accordance with subsection
-222(1); and :

(b} sections 176 and 177, and subsection 180(2) as modlfied by
section 233, apply in relation to photographs forming part of
the film in like manner as they apply in relation to

- photographs not forming part of a cinematograph film.

236 Works iﬁé'de or.published by international organizations -

(1) Subsection 187(1) does not apply in relatlon to works made before
the commencement of this Act.

(2) Subsection 1 87(2) does not apply in relation to works first
published before the commencement of this Act.
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237 Subject-matter, other than original works, made or publlshed

by mternatlonal orgamzatlons

(1} Subsection 188(1) does not apply in relatlon to sound recordmgs or

cinematograph films made before the commencement of this Act.

(2) .' Subsection 188(2) does not épply in relation to sound recordings or

cmematograph ﬁlms first published before the commencement of

' thls Act.

(3) Subsection 188(3) does not apply in relation to an edition

“published before the conunencement of thls Act

239 Assignments and licences

- (1) Subject to this section, where copyright subsists in a work by virtue

of this Act, any document that was made, or event that occurred,
before the commencement of this Act, being a document or event
.that had any operation affecting the ownership of, or creating,
- transferring or terminating an interest, right or licence in respect of,
~_copyright in the work under the Copynight Act, 1911 or would

~ have had such an operation if that Act had continued in force, has

the like operation in relation to the copyright in the work under this
Act '

(2) _If the operauon ofa document to which the last precedmg

.subsection applies was or would have been limited to a period

specified in the document, the document does not have any

operation in relation to the copyright under this Act, except in so
- far as that penod extends after the commencement of this Act.

- (3) .For the purposes of the operatlon of a document in accordance with

_this section: . .
(a) expressions used in the: document have the same respective
meanings as they. had immediately before the commencement
- of this Act, whether or not those expressions have different
_-meanings for the purposes. of this Act; and
(b) subsection 197(1) does not apply.
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“)

©

(6)

Without prejudice to the generality of subsection (1), where the

~author of a work that was made before the commencement of this

Act was the first owner of the copyright in the work:

(2) any assignment of the copyright, or any grant of an interest in
the copyright, made by the author (otherwise than by will)
after the commencement of the Copyright Act, 1911 and
before the commencement of this Act, being an assignment
or grant that has effect in relation to copyright in the work
under this Act by virtue of subsection (1), does not operate to
vest in the assignee or grantee any rights with respect to the
copyright in the work after the expiration of 25 years after
the date of the death of the author;

(b) on the death of the author, the reversionary interest in the

" copyright expectant on the termination of that period-
devolves, notwithstanding any agreement to the contrary, on
his or her legal personal representative as part of his or her
estate; and :

{c) any agreement entered into by the author as to the dlsposmon
of that reversionary interest is of no force or effect;

but nothing in this subsection shall be taken to apply to the

assignment of the copyright in a collective work or a licence to
publish a work or a part of a work as part of a collective work.

In the last precedmg subsection, expressions that are defined by
section 204 have the meanings respectively given 16 those
expressions by that section and do not have the meanings, if any,
respectively given to those expressions by Part II

The precedlng subsections of this section apply in relation to
copyright under this Act in a sound recording or in a
cinematograph film in like manner as they apply in relation to
copyright in a work but a reference in those subsections to the

_copyright under the Copyright Act, 1911 shall: -

(a) in the application of those subsections in relation to a sound
recording—be read as a reference to the copyright under that
Act in records embodying the recording; and

Copyright Act 1968 - 397



Part X1 Transitional
Division 4 Miscellaneous

Section 240

(b} in the application of those subsections inrelation to a
cinematograph film-—be read as a reference to any copyright
under that Act in the film (in so far as it constituted a
dramatic work for the purposes of that Act) or in photographs
forming part of the film. :

240 Bequests

(1) Section 198 does not apply in relation to a bequest contained in the
will of a testator who died before the commencement of this Act.

(2) Where:
(a) an author has died before the commencement of this Act;

(b} a person has acquired, under the will of the author, the
ownership of a manuscript of a work by the author; and

(c) the work:
(i) has not been published;
(it) in the case of a dramatic or musical work—has not bccn
performed in public; and
(iit) in the case of a lecture—has not been dehvered in
public;
the ownership by that person of the manuscript is evidence that that
person is the owner of the copyright in the work.

(3) In the Iast preceding subsection, expressions that are defined by
section 204 have the meanings respectively given to those
expressions by that section and do not have the meanings, if any,
respectively given to those expressions by Part 11

241 Delivery of library material to National Library

Section 201 does not apply in relation to library material published
before the commencement of this Act.

242 Groundless threats of legal proceedings

Section 202 of this Act does not apply in relation to threats made
after the commencement of this Act in respect of acts that took
place before the commencement of this Act and, notwithstanding
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© section 6 of this Act, section 41A of the Copyright Act 1912-1966
continues to apply in relation to any such threats in like manner as
it continues to apply in relation to threats made before the
commencement of this Act.
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Division 5—Works made before 1 July, 1912
243 Interpretation |

In this Division, right conferred by the Copyright Act, 1911, in
relation to a work, means a right that, by virtue of section 24 of the
Copyright Act, 1911, was conferred in place of a right that
subsisted immediately before the commencement of that Act.

244 Application
This Division applies to works made before 1 July 1912.

245 Rights conferred by Copyright Act, 1911

" Notwithstanding anything in Division 2, section 32 of this Act does
not apply to a work to which this Division applies unless a right
conferred by the Copyright Act, 1911 subsisted in the work
immediately before the commencement of this Act.

246 Performing rights

(1) Where the right conferred by the Copyright Act, 1911 in relation to
a dramatic or musical work to which this Division applies did not
include the sole right to perform the work in public, then,
copyright, in so far as it subsists in the work by virtue of this Act,
does not include the performing rights in relation to the work.

(2) Where the right conferred by the Copyright Act, 1911 in relation to
a dramatic-or musical work to which this Division applies
consisted only of the sole right to perform the work in public, then,
copyright, in so far as it subsists in the work by virtue of this Act,
consists only of the performing rights in relation to the work.

(3) For the purposes of this section, the performing rights, in relation
to a work, are: '

(a) the exclusive right to perform the work, or an adaptation of
the work, in public;
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(b) the exclusive right to communicate the work or an adaptation
of the work to the public.

247 Contributions to periodicals

~ Where:

(a) a work to whlch thls D1v151on applies (m t.hJS section referred
to as the relevant work) consists of an essay, article or item
forming part of, and first published in, a review, magazine or
other periodical or work of a like nature; and

(b) immediately before the commencement of this Act, a right of
publishing the relevant work in a separate form subsisted by

_ virtue of the note to the First Schedule to the Copyright Act,
1911 v ,
copyright subsisting in the relevant work by virtue of this Act is
subject to that right of publlshmg the relevant work in a Separate
form.

248 AsSignments and licences

(1) Without prejudice to the generality of subsecnon 239(1) of this
Act, where:

(a) the author of a work to which this D1v1s1on apphes had
before the commencement of the Copyright Act, 1911, made
-an assignment or grant of a kind referred to in paragraph (a)
of the proviso to subsection 24(1) of that Act (in this section
referred to as the provise); and _

(b) copyright subsists in the work by virtue of this Act;

~ the succeeding subsections of this section have effect.

(2) If, before the commencement of this Act, an event occurred or a

- notice was given, being an event or notice that, in accordance with
paragraph (a) of the proviso, had any operation affecting the
ownership of the right confetred by the Copyright Act, 1911 in
relation to the work or creating, transferring or terminating an
interest, right or licence in respect of that right, that event or notice
has the like operation in relation to the copyright in the work under
this Act. ' '
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(3) Any right that, at a time after the commencement of this Act,
would, by virtue of paragraph (a) of the proviso, have been
exercisable in relation to the work or in relation to the right
conferred by the Copyright Act, 1911, if this Act had not been
enacted, is exercisable in relation to the work or in relation to the
copyright subsisting in the work under this Act; as the case may bc

(4) ¥, in accordance with paragraph (a) of the proviso, the rlght
conferred by the Copyright Act, 1911 would have reverted to the
author or his or her personal representatives on the date referred to
in that paragraph, and that date occurs after the commencement of
this Act, then on that date: :

(a) the copyright in the work under this Act reverts to the author
‘or his or her personal representatives, as the case may be; and

(b) any interest of any other person in that copynght that subsists
on that date by virtue of any document made before the
commencement of the Copyright Act, 1911 ceases.

402 Copyright Act 1968



Performers” protection -Part XA
Prelmnnary Dms:on 1

Section 248A

Part XIA—Performers’ protection
Division 1—Preliminary
248A In_terpretati_on _

" (1) In this Part:

- action means a proceedmg of a civil nature between parucs and
includes a counterclaim.

authonsed in relation to a recording of a performance, means
made with the authority of the performer

. cinematograph film includes an article-in which visual i nnages are
embodied and which is capable of being used to show those unages
as a moving picture, and a sound-track associated with those
images. '

direct, in relation to a sound recording or cinematograph film of a
performance, means made directly from the live performance.

exempt recording means:

(a) an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made
solely for the purpose of the private and domestic use of the
person who made it;

(b) an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made
solely for the purpose of use in scientific research;

(¢) an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made by,
or on behalf of, the body administering an educational
institution solely for the educational purposes of that
institution or of another educational institution;

(d) an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made by,
or on behalf of, the body administering an institution
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(e

- ®

(g)

(h)

-assisting persons with a print disability solely for the purpose

of the provision, whether by the institution or otherwise, of
assistance to persons with a print disability;

an indirect sound recording or an indirect cinematograph film
of a performance, being a sound recording or film made by,
or on behalf of, the body administering an institution
assisting persons with an intellectual disability solely for the
purpose of the provision, whether by the institution or

~otherwise, of assistance to persons with an intellectual

disability,

.a direct or indirect sound recordmg or cmematograph film of

a performance made:

(1) for the purpose of, or associated with, thc reporting of
news or current affairs; or

- (1) for the purpose of criticism or review;

a direct or indirect sound recording or cinematograph film of
a performance made solely for-the purpose of a judicial
proceeding or the giving of professnonal advice by a legal
practitioner;

a direct sound recording or cmematograph filmof a
performance made by a broadcaster who has the authority of
the performer to broadcast the performance, being a

- recording or film made solely for the purpose of making that
. broadcast;

x0)

w®

___(.m)

a direct or indirect sound rccordlng or anematograph film of
a performance made by a person who reasonably believes,
due to a fraudulent or innocent misrepresentation made to the
person, that the performer has authonsed the making of the
recording or film by the person; |

a copy of a sound recording or c1nematograph film referred

10 in paragraph (a), (b), (c), (d), (&), () or (g), being a copy

made solely for a purpose referred to in any of those
paragraphs; :

a copy of a sound recordmg or cmematograph ﬁlm referred
to in paragraph (h), being a copy made solely for the purpose

e referred to in that paragraph
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() a copy of a sound recording or cinematograph film referred
to in paragraph (j), being a copy made:
(i) by a person who believes, due to a fraudulent or
innocent representation made to the person, that the
. performer has authorised the making of the copy; or
- (ii) “solely for a purpose referred to in paragraph (a), (b), (c),
(d), (&), (f) or (g); or
() a copy of an authorised recording of a performance, other
than a copy of an authorised sound recording where the copy
was made for use in a sound-track but the making of the
sound recording was not authonsed for the purpose of use in
a sound-track :

indirect, in relation to a sound recorclmg or cinematograph film of
a performance, means made from a broadcast, or a re-broadcast, of
: the perfonnanCe '

perﬁ)rmance means:

(a) a perfonnance (including an 1mprov1sat10n) of a dramatic
work, or part of such a work, including such a performance
given with the use of puppets;

(b) a performance (mcludlng an 1mprov15auon) of a musical

- work or part of such a work;

(¢) the reading, recitation or delivery of a literary work, or part
of such a work, or the recitation or dehvery of an improvised

11terary work;
d a performance of a dance; or .

(e) a performance of a circus act ora vanety act or any similar
presentation or show;

bemg alive performance given | in Austraha or given by one or
more qualified pérsons, whether in the presence of an audience or

otherw1se

protection penad in relation to a perforrnance has the meaning
given by section 248CA.

quahﬁed Pperson means an Australian citizen, an Austrahan
protected person or a person resident in Australia.
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recording means a sound recording or cinematograph film, other .-
than an exempt recording.

sorind recording includes an article in which sounds are embodied.

unauthorised, in relation to a recording of a performance, means
made wnthout the authority of the performer. ’

. .unauthorised use has the meaning given by section 248G.

(2) The following shall be taken not to be perfonnances for the

purposes of this Part:
(a) a performance referred to in subsection 28(1)

(b) areading, recital or delivery of any 1tem of news and
information;

(¢c) a performance of a sporting activity; or
(d) a participation in a performance as a member of an audience.

(3) In this Part:

- {a).a reference to the doing of an act in relanon toa performance
includes a reference to the doing of that act in relation to a
substantial part of the performance; - :

(b) areference to the doing of an act in relation to a
performance, or a recording of a performance, with the
authority of the performer is, in the case of 2 or more

- performers, a reference to the doing of the act where each of
the performers has authorised the doing of the act;

~ {¢) areference to the doing of an act in relation to a

performance, or a recording of a performance, without the
authority of the performer is, in the case of 2 or more
performers, a reference to the doing of the act where at least
one of the performers has not authorised the doing of the act;
and

(d) areference to a sound-track is a reference to a sound-track
associated with visual i images formmg partofa
cinematograph film.
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248B Educational purposes

Without limiting the meaning of the expression educational
purposes in paragraph (c) of the definition of exempt recording in
subsection 248A(1), a sound recording or cinematograph film ofa
performance shall be taken to have been made for the educational
purposes of an educational institution if it is made:
“(a) -for use in connection with a particular course of instruction
provided by the institution; or

(b) for inclusion in- the collection of a hbraxy of the institution.

248C Exempt recordmgs cease t0 be exempt recordmgs in certain

(1

circumstances

If any copies of a sound recording or a cinematograph film of a
performance, being a sound recording or {ilm that is.an exempt
recording under paragraph (h) of the definition of exempt .
recording in subsection 248A(1), are not destroyed before the end

of the period of 12 months beginning on the day on which any of

2)

those copies is first used for broadcasting the performance, the
sound recording o film shall, at the end of that period, cease to be
an exempt recording, :

A sound recording or cinematograph film, or a copy of such a
recording or film, that is an exempt recording because it was made
for a purpose referred to in paragraph (a}, (b}, (c), (d), (¢} or {f) of
the definition of exempt recording in subsection 248A(1) ceases to

_ be an exempt recording if it is used for any other purpose without

-the authority of the performer

248CA Protection period

(1)

Subject to subsections (2) and (3), the protecnon period of a
performance is the penod begmmng on the day when the
performance was given and ending at the end of the period of 20
calendar years after the calendar year in which the performance
was given.

Copyright Act 1968 407



Part XIA Performers’ protection
Division 1 Preliminary

Section 248D

(2) For the purposes of section 248QA, the protection period of a -

performance is the period beginning on the day when the

. performance was given and ending at the end of the period of 50

calendar years after the calendar year in which the performance
was given.

(3) For the purposes of the operation, in relation to a sound recording

of a performance, of a provision of this Part listed in

subsection (4), the protection period of a performance is the period
beginning on the day when the performance was given and ending
at the end of the period of 50 calendar years after the calendar year

in whlch the performance was given.

(4) Subsectlon (3) applies to the followmg prov1310ns of this Part:

(a) paragraphs 248G(1)(a), (2)(a), (2)(b) and (2)(d) to (g},
(b} subsection 248P(1); :
(c) subsection 248P(2);
(d) subsection 248P(6);
- (e) 'subsection 248Q(1);
(f) subsection 248Q(2);
“(g) subsection 248Q(4);
(h) subsection 248Q(6).

248D Private and domestic use

For the purposes of this Part, a sound recording or cinematograph
film shall be taken not to have been made for the private and
domestic use of the person who made it if it is made for the
purpose of:

(a) selling it, letting it for hire, or by way of trade offering or

' exposing it for sale or hire;

(b) distributing it, whether for the purpose of trade or otherwise;

(c)' by way of trade exhibiting it in public;

(d) broadcasting the film or recording; or
- (e) causing the film or recording to be seen or heard in public,
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248F Application

(1) Except for section 248QA, this Part applies to an act done on or
after the commencement of this Part in relation to.a performance
given on or after that commencement.

~.(2) Nothing in this Part affects any copyright subsisting in a work that
is performed or in any sound recording, cinematograph film or
broadcast of a performance; or any other ri ght or obhganon arising
. otherwise than under this Part.-

(3) In the appllcatlon of thls Part toa eounterclalrn, the reference in
section 248] to the defendant shall be read as a reference to the
plamtlff : .
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Division 2—Actions by performers

248G What constitutes unauthorised use

(1) A person makes an unauthorised use of a performance if the
person, at any time during the protection period of the performance
and without the authority of the performer:

(a) makes a direct or indirect recording of the performance; or

(b) broadcasts or re-broadcasts the performance, either directly
from the live performance or from an unauthorised recording
of it.

(2) A person makes an unauthorised use of a performance if the
person, at any time during the protection period of the performance
and without the authority of the performer:

(a) makes a copy of a recording of the performance that the
person knows, or ought reasonably to know, is an
unauthorised recording;

{b) makes a copy of an exempt recording of the performance,
being a copy that the person knows, or ought reasonably to
know, is not itself an exempt recording;

(¢) makes, for use in a sound-track, a copy of an authorised
sound recording of the performance and the person knows, or
ought reasonably to know, that the making of the sound
recording was not authorised for the purpose of use in that or
any other sound-track;

(d) has in his or her possession a recording of the perfonnance,
for the purpose of:

(i) selling it, letting it for hire, or by way of trade offenng
or exposing it for sale or hire; or
(i) distributing it for the purpose of trade, or for any othcr
purpose that will affect prejudicially the financial
interests of the performer or performers in the
performance; : :
being a recording that the person knows, or ought reasonably
to know, is an unauthorised recording;
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{e) sells, lets on hire, or by way of trade exhibits in public or
offers or exposes for sale or hire, a recording of the
performance that the person knows, or ought reasonably to
know, is an unauthonsed recording;

(f) distributes a recording of the performance for the purpose of
trade, or for any other purpose to an extent that will affect
. prejudicially the financial interests of the performer or
performers in the performance, being a recording that the
person knows, or ought reasonably to know, is an
~ unauthorised recording;
(g) imports a recording of the performance into Australia for the
"~ purpose of:
(i) selling it, letting it for hire, or by way of trade
-exhibiting it in pubhc or offering or exposing it for sale
.. or hire; or
(ii) distributing it for-the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
performance; '
being a recording that the person knows, or ought reasonably
. to know, is an unauthorised recording; or
(h) causes a recording of the performance to be heard or seen in
public, being a recording that the person knows, or ought
reasonably to know, is an unauthorised-recording

(3) A person who broadcasts or re-broadcasts an authorised recording
of a performance without the authomy of the performer does not,
by so doing, make an unauthorised use of the performance.

(4) This section applies only to acts done in Australia.

248H Copymg sound recordmgs for broadcastmg

(1) Desplte paragraph 2480(2)(c) where the making of a copy of a
sound recording of a performance for use in a sound-track would,
but for this subsection, be an unauthorised use of the performance
under that paragraph, the making by a person of such a copy solely
for the purpose of use in a broadcast by that person 1s not an
unauthorised use of the performance.
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(2} Subsection (1) does not- apply t0a copy if it is used for a purpose
other than:
(a} abroadcast by the person who -made the copy; or

(b} the making of further copies by that person for the purpose of
broadcasting by that person.

(3) Subsection (1} does not apply to a copy unless all the copies made
in accordance with that subsection are:
(a) destroyed; or
(b} delivered, with the consent of the Duector—GeneraJ of the
Australian Archives, to the Australian Archives;

before the end of the period of 12 months beginning on the day on
which any of those copies is first used for the purpose of a
broadcast in accordance with that subsection, or before the end of
such further period (if any) as is agteed between the maker of the
copy and the performer, or all of the performers.

(4) The Director-General of the Australian Archives shall not consent
to the delivery of a copy of a sound recording to the Australian
Archives-unless the Director-General has certified that the sound
recording is of an exceptional documentary character.

248] Actions for unauthorised use

(1) A performer may bring an action for an unauthorised use of his or
her performance.
(2) The relief that a court may grant in an action for 'an uniauthorised
~useofa performance includes an injunction (subject to such terms,
" if any, as the court thmks fit) and damages '

{3) Where, in an action for an unauthorised use of a performance
(a) the unauthorised use is establishéd; and ' S
(b) the court is satisfied that it is proper to do so, having regard
to: ' '
(i) the flagrancy of the use;
(ii) any benefit shown to have accrued to the defendant by
reason of the use; and
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(iii) all other relevant matters;

the coust may, in assessing damages, award such additional
damages as it considers appropriate in the circumstances.

248K Exercise of jurisdiction

The jurisdiction of the Supreme Court of a State or Territory in an
action under section 248J shall be exercised by a single Judge of
the Court.

2481 Appeals

(1) Subject to subsection (2}, a decisi_oh of a court of a State or
Territory (however constituted) in an action under section 248J is
final and conclusive.

(2) An appeal lies from a decision of a court of a State or Territory in
an action under section 248]J:

{a) to the Federal Court of Australia; or
(b} by special leave of the High Court, to the High Court.

248M Jurisdiction of Federal Court

Jurisdiction is conferred on the Federal Court of Australia with
respect to actions under section 2481, :

248MA Jurisdiction of Federal Magistrates Court

 Jurisdiction is conferred on the Federal Magistrates Court with
respect to actions under section 248J.

248N nght to bring a_h action hpt assignable

The right of a performer to bring an action under section 2487 is
not assignable.
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Division 3—Offences

248P Offences involving unauthorised recording, broadcasting etc. .
of performances :

(1) A person shall not, at any time during the protection period of a
performance, make a direct recording of the performance without
the authority of the performer.

(2) A person shall not, at any time during the protection period of a
performance, make an indirect recording of the performance
without the authority of the performer.

(3) A person shall not, at any time during the protection period of a
performance, broadcast or re-broadcast the performance, either
directly from the live performance or from an unauthorised
recording of it, without the authority of the performer.

(5) A person shall not, at any time during the protection period of a
performance, cause a recording of the performance to be heard or
- seen in public if the person knows, or ought reasonably to know,
that the recording is an unauthorised recording.

(6) A person shall not, at any time during the protection period of a
performance, have in his or her possession any plate or recording
equipment that the person knows, or ought reasonably to know, is
to be used for making an unauthorised recording of the
performance or a copy of such a recording.

(?j' This section applies only to acts done in Australia,

‘(7A) A person who contravenes subsection (1), (2), (3), (5) or (6) is
guilty of an offence punishable on summary conviction by a fine of
not more than 550 penalty units and/or imprisonment for not more
than 5 years.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine. See subsection 4B(3) of the Crimes Act 1914,
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(8) A person who broadcasts or re-broadcasts an authorised recording
of a performance without the authority of the performer does not,
by doing so, contravene subsection (3).

248Q ' Other offences in relation to performances

(1) A person shall not, at any time during the protection period of a
performdnce, make a copy of a recording of the performance if the
person knows, or ought reasonably to lmow that the recording is
an unauthorised recording.

(2) A person shall not, at any time during the protection period of a

" performance, make a copy of an exempt recording of the
performance without the authority of the performer if the person
knows, or ought reasonably to know, that the copy is not itself an
exempt recording. .

(3) A person shall not, at any time during the protection period of a
performance, make a copy of an authorised sound recording of the
performance without the authority of the performer if:

(a) the copy is made for use in a sound-track and the person
knows, or ought reasonably to know, that the making of the
sound recording was not authorised for the purpose of use in
that or any other sound-track; and

(b) the making of the copy is an unauthorised use of the
- performance under subsection '2480(2)'

(4) A person must not, at any t1rne dunng the pI'OtCCthD penod of a
performance:
(a) sell, let for hire, or by way of trade offer or expose for sale or
hire a recording of the performance; or
() distribute a recording of the performance for the purpose of
trade, or for any other purpose to an extent that will affect
- prejudicially the financial interests of the performer or
performers in the performance; or
(¢) have in his or her possession a recording of the performance
for the purpose of:
(1) selling it, letting it for hire, or by way of trade offering
or exposing it for sale or hire; or
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(it} distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
performance; or

(d) import a recording of the performance into Australia for the
purpose of:
(1) scllmg it, letting it for hire, or by way of trade offering
or exposing it for sale or hire; or

(ii) distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the

, performance; -
if the person knows, or cught reasonably to know, that the
recording is an unasthorised recording.

(6) A person shall not, at any time during the protection period of a
performance:
(a) by way of trade exhibit in publlc a recording of the
performance; or -
(b) import a recording of the performance into Australia for the
purpose of exhibiting the recording in public by way of trade;
if the person knows, or ought reasonably to know, that the
recording is an unautherised recording.

{T) Th1:s section applies only to acts done in Australia.

{(8) A person who contravenes subsection (1), (2), (3), (4)or (6) is
guilty of an offence punishable on summary conviction by a fine of
not more than 550 penalty units andfor 1mpnsonment for not more
than 5 years.

Note: A corporation may be fined up to 5 times the amounit of the maximum
fine. See subsection 4B(3) of the Crimes Act 1914,

248QA Further offences relating to sound fecordings of certain
performances

(1) This section applies to an act done in Australia on or after the date
of commencement of Part 4 of the Copyright (World Trade
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- Organization Amendments) Act 1994 in relation to a performance
glven at any time before that date.-

(2) A person must not, at any time during the protection period of a
. performance, have in his or her possession any plate or recording
 equipment that the person knows, or ought reasonably to know, is
.to be used for making a copy of an unauthonsed sound recording
“of the performance

. {3) A person must not, at any time during the protection period of a

"~ - performance, make a copy of a'sound recording of the performance
if the person knows, or ought reasonably to know, that the
recording is an unauthorised recording: -

4y A person must not, at any time durm g the protectlon penod of a
performance:

(a) sell, let for hire, or by way. of trade.offer.or expose for sale or
hire, a sound recording of the performance; or

(b) distribute-a sound recording of the performance for the
purpose of trade, or for any other purpose to an extent that
will affect prejudicially the financial interests of the-

_performer or performers in the performance; or

{c) have in his or her possession a sound recording of the

performance for the purpose of:

(1) selling it, letting it for hire, or by way of trade offenng
' or exposing it for sale or hire; or-

(i) -distributing it for the purpose of trade, or for any other
purpose to an extent that will affect prej judicially the
__ financial interests of the performer or performers in the
performance; or

~{d) import a sound recording of the performance into Australia
for the purpose of: :
(i) selling it, letting it for hlre or by way of trade offermg
- ‘or exposing it for sale or hire; or - :
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(ii) distributing it for the purpose of trade, or for any other .
purpose to an extent that will affect prejudicially the
financial interests of the performer or performers in the
performance; - :

if the person knows, or ought reasonably to know that the
recording is an unauthorised recording.

(5) A person must not, at any time during the protection period of 2
performance
(a) by way of trade exhibit in public a sound recordmg of the
performance; or
(b) import a sound recording of the performance into Australia
for the purpose of exhibiting the recording in public by way
of trade;
if the person knows, or ought reasonably to lmow, that the
recording is an unauthorised recording.

(6) A person who contravenes subsection (2), (3), (4) or (5) is guilty of
an offence punishable on summary conviction by a fine of not
more than 550 penalty units and/or imprisonment for not more than
5 years.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine. See subsection 4B(3) of the Crimes Act 1914.

248QB Protection against multiple prosecutions for same act

If a single act done in relation to a performance is an offence
against either section 248P or 248Q) and an offence against
section 248QA, only one of the offences may be prosecuted.

248S Prosecutions for offences

(1) Prosecutions for offences against this Part may be brought in the
Federal Court of Australia or in any other court of competent
jurisdiction. _

(2) Jurisdiction is conferred on the Federal Court of Ausiralia to hear
and determine prosecutions for offences against this Part.
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248T Destructmn or delivery up of unauthorised recordings

The court before Wthh a person is charged with an offence against
this Part may, whether the person is convicted of the offence or

- not, order that any article int the possessmn of the person that
appears to the court to be: : :

(a) an unauthorised recordmg ofa performance or a copy of
such a recordmg, or '

(b) a plate or recording equipment used, or intended to be used,
for making an unauthorised recording of a performance, or
copies of such a recording;

be destroyed or delivered up to the performer or performers
concerned or otherwise dealt with in such manner as the court
thinks fit.
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Division 4—Extension of protection to foreign countries
248U Application to foreign countries

(l) Subject to th1s section, the regulat:ons may apply any of the
provisions of this Part specified in the regulations, in relation to 2
foreign country so SpCC_lﬁCd_ in any one or more of the following
ways: :

(a) so that the. prov181ons apply in relatlon to performances given
in that country in like manner as those provisions apply in
relation to performances given in Australia;

“(b) sothat the provisions apply in relation to persens who are
' citizens or nationals of that country in-like manner as those
provisions apply in relation to persons who are Australian
citizens; :
(c) so that the provisions apply in relation to persons who are
resident in that country in like manner as those provisions
apply in relation to persons who are resident in Australia.

(2) Regulations applying a provision of this Part in relation to a
foreign country: '

(a) may apply the provision without exception or modification or
subject to such exceptions or modifications as are specified
in the regulations; and

(b) may apply the provision either generally or in relation to such
classes of performances, or other classes of cases, as are
specified in the regulations.

(3) Regulations shall not be made applying any of the provisions of
this Part in relation to a foreign country that is not a party to a
Convention relating to the protection of performers to which
Australia is also a party unless the Governor-General is satisfied
that, in respect of the performances to which those provisions
relate, provision has been or will be made under the law of that
country under which adequate protection is or will be given to
performers whose performances are protected under this Act,
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248V Denial of protection to citizens of countries not giving
. adequate protection to Australian performances

1)

If it appears to the Governor-General that the law of a foreign
country does not give adequate protection to Australian
performances (whether the lack of protection relates to the nature
of the performance or the nationality, citizenship or country of
residence of its performer, or all of those matters), the
Governor-General may, having regard to the nature and extent of

~ the lack of protection involved, make regulations in relation to that

(2)

country in accordance with this section.

Regulations made for the purposes of this section may provide,
either generally or in such cases as are specified in the regulations,
that this Part does not apply to performances given after a day
specified in the regulations (which may be a day before the
commencement of the regulations or of this Part) if, at the time the
performances were or are given, the performers were or are
citizens or nationals of a foreign country specified in the
regulations, other than persons resident in Australia.
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Section 249

Part XII—Regulations

249 Regulations

The Governor-General may make regulations, not inconsistent with
this Act, prescribing all matters that are required or permitted by
this Act to be prescribed or are necessary or convenient to be
prescribed for carrying out or giving effect to this Act and, in
particular, prescribing penalties not exceeding a fine of $100 for
offences against the regulations.
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Section 144

OATH

I ' , do swear that I will be
faithful and bear true alleglance to Her Majesty Queen Elizabeth
the Second, Her Heirs and Successors according to law, that I will
well and truly serve Her in the office of
and that I will faithfully and impartially perform the duties of
that office.
SO HELP ME GOD!

AFFIRMATION

1, , do solemnly and sincerely
promise and declare that I will be faithful and bear true allegiance
to Her Majesty Queen Elizabeth the Second, Her Heirs and
Successors according to law, that I will well and truly serve Her in
the office of and that I will fazthfnily and
impartiaily perform the duties of that office.
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Notes to the Copyright Act 1968

Note 1

The Copyright Act 1968 as shown in this compilation comprises Act No. 63,
1968 amended as indicated in the Tables below.

All relevant information pertaining to application, saving or transitional
provisions prior to 30 July 1998 is not incorporated in this compilation. For

subsequent information see Table A.

The Copyright Act 1968 was modified by the A.C.T. Self-Government

{Consequential Provisions) Regulations (1989 No. 3 as amended) see Table B.

Table of Acts
Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

Copyright Act 1968 63, 1968 27 June 1568 1 May 1969 (see

Gazette 1969, p.
2543)

Statute Law Revision Act 216, 1973 13 Dec 1973 3 Dec 1873 Ss. 9{1}
1973 and 10

Administrative Changes 91, 1976 20 Sept 1976 8.3 (a) S. 4
{Consequential
Provisions} Act 1976

Broadcashing and Telavision 160, 1977 10 Nov 1977 1Jan 1978 (see —
Armendment Act 1977 Gazette 1977, No.

5258}
Jurisdiction of Courts 18, 1979 28 Mar 1979 Parts H-XVI[ {ss. Ss. 9 and
{Miscellanecus ’ 3-123): 15 May 124
Amendmaents} Act 1979 1979 {see Gazette
1979, No. 586}
Remainder: 18 Mar
1979
Copyright Amendment Act 154, 1980 19 Sept 1980 85. 17-19:29 Sept  —

1980 198C
Remainder: 1 Aug
1981 {see Gazetle
1981, No. 8124)
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Act Number Date Date of Application,

and year of Assent commencement saving or
. S ’ © 7 transitional
provisions
- Dasigns Amandment Act 42,1981 - 13 May 1981 ‘8s.1and 2: 13 Mar 5. 36
1981 . . : 1981 _
8. 31, Part IV (ss.
34, 35) and s.
36(2): 1 Apr 1982
{see Gazeite 1982,
No. G112} :
Remainder: T Apr
1982 (sec Gazetie
1982, No. G12)

Statute Law Revision Act "61, 1981 12 June 1981 S. 115: Royal -—

Broadcasting and Television  113,1981.. - 24 June 1981 S.30:10 Aug 1981 —
Amendment Act 19871 {see Gazette 1981,

' Ne. 5158)
Remainder:
. _ 24 June 1981 .

Statute Law (Miscelianeous 26, 1982 7 May 1982 Part XVl (ss. 136—  S. 138(2)
Amendrments) Act (No. 1) 145} 4 June 1982
1962 - - : . . {c)

Statute Law (Miscellaneous 80, 1982 . 228ept 1982  Part LXMWV (s. 8. 280(2)
Amendments) Act (No. 2) 280): Royal Assert  and (3)
1982 ) {ch

Broadcasting and Television 154, 1982 31 Dec 1982 31 Dec 1582 —
Amendment Act 1982 ) -

Australian Broadcasting. 7,1983 1 June 1983 Ss. 1,2, 15(1)and S, 60{2)
Corporation (Transitional 24: 1 June 1983
Provisions and Remainder: 1 July
Consequential : 1983 {see s. 2(2)

Amendmenis} Act 1983 . and Gazette 1983,
No. $124)
Copyright Amendment Act 80, 1983 3 Nov 1983 6 June 1984 (soe —_
1983 Gazotte 1984, No.
_ s203)
Statute Law (Miscellaneous 91, 1983 22 Nov 1983 8. 3 20 Dec 1983 8.6
- Provisions) Act (No. 2) ()]
1983 '

Radiocommunications 136, 1983 22 Dec 1983 27 Aug 1985 (see -
(Transitional Provisioris o $. 2 and Gazette
and Conseguential 1985, No. 5322)

Amendments) Act 1983 o

Copyright Amendment Act 43, 1984 15 June 1984 15 June 1984 S.7
1984

Statute Law (Miscellaneous 165, 1984 25 Oct 1984 8. 3: 22 Nov 1984 Ss. 6(1)
Provisions) Act (No. 2) it ) and7
1984 :

Statute Law (Miscellaneous 65, 1985 5 June 1985 8. 3: 3 July 1985 —
Provisions) Act (No. 1) [{e)] :

1985 : 3

Broadcasting and Television 67, 1985 5 June 1985 1 Jan 1986 . 8.4
{Consequential :
Amendments) Act 1985
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Act Number Date Date of Application,
and year of Assant ‘commencement saving or
: transitional
pravisions
Copyright Amendmaent Act 78, 18986 24 June 1986 Ss. 14-19: 22 July  Ss. 20{2)
1986 1986 and 28(2)
Remainder: 30 Apr
1987 (see Gazette
1987, No. S68)
Stafute [ aw (Miscellaneous 168, 1886 18 Dec 1986 8.8 S. 5(1}
Provisions) Act (No. 2}
1986
Jurisdiction of Courts 23, 1987 26 May 1987 5.3 5.5
{Miscellaneous
Amendments) Act 1967
Broadcasting Lagisiation 146, 1588 26 Doc 1988 5. 49: 1 Mar 1988 —
Amendment Act 1988 i
Circtiit Layouts Act 1989 2g, 1989 22 May 1589 S8s.tand 2: Royalt —
Assent
Remainder: 1 Oct
199C (see Gazetle
1990, No. 82561} :
Copyright Amendment Act 32, 1989 ‘24 May 1988~~~ 58.3,5,7,12,18,  'Sr2(rep.
1589 21, 22, 28 and by 107,
Schedule fitems 1, 1993, 5.13)
4,10, 12, 14, 19, Ss. 25 and
25, 26). 1 Oct 1989 29 {am. by
{see Gazelle 1989, 107, 1993,
No. 8318) ss. 8and

Ss. 4, 14, 16, 18, 10)
20, 23, 25, 27, 29
and Scheduie
{itamns 48, 49, 53}
29 .Jan 1990 (see
Gazette 1990, No,
S15)

Ss. 6, 15, 14, 24,
26{a) and Schedule
{iterns 2, 3, 6-9,
11, 13, 15, 18,
2124, 27-47,
50-52): 1 July
1990 (see Gazette
1990, No. 5164}
S8s.8-11, 17 and
Schedule {items 5,
18, 17, 20%: 1 Oct
1990 (soe Gazette
1690, No. 5281}
8. 26 (b)(f}: 2 July
1990 {see Gazette
1890C, No. 5164}
Remainder: Royat
Assent
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and year of Assent commencement saving or
transitional
provisions
as repealed by : _
Copyright Amendment 107, 1993 22 Dec 1993 S. 13 Royat S. 22y
{Re-enactment} ACt Assent
1993 '
as re-enacted by
Copyright Amendment - 107, 1993 22 Dec 1993 (K} Ss.Band
(Re-enactment) Act 10-12
1993
Copyright Amendment Act 174, 1991 25 Nov 1991 23 Dec 1991 -
1991
Special Broadcasting 180, 1991 25 Nov 1981 $. 116: 23 Dec S. 116(2)
Service Act 1991 : 1891 (i} -
Broadeasting Services 105, 1992 9 July 1992 5Cct 1992 (sees. 5.3
{Transitional Provisions 2 and Gazefte
and Consequential 1992, No. GN3B)
Amendments} Act 1092 .
Radiocommunications 167, 1992 11 Dac 1992 1 July 1983 S. 14(3)
{Transitional Provisions
and Consequential
Amendments} Act 1982 - .
Copyright Amendment 107, 1993 22 Dec 1993 22Dec1993- - - Ss.8and
{Re-enactment} Act 1993 10-12
Agricultural and Veterinary 37,1994 15 Mar 1994 15 Mar 1995 {see -
Chemicals {Consequential 8. 2) i
Amdndrnents) Act 1994
Law and Justice Legislation 141, 1994 28 Nov 1984 S. 4 {iterns 1-13, 87
Amendment Act {No. 2} : : 1530, 32-112):
1994 o Royal Assent (m)
S. 4 {items 14, 31}
: 23 Dec 1991 {my
Copyright (World Trade 149, 1994 13 Dec 1994 Ss. tand 2: Royal —
Organization Assent
Amendments) Act 1994 Parts 3 and 4 {ss.
: 6-17)1 July 1995
Remainder. 1 Jan
1496 '
inteflectual Property Laws 100, 1988 27 July 1998 Schedute 2 -

Amengment Act 1998

{items 1-3): 27 Jan
1899 (n}
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
. provisions
Copyright Amendmsnt Act 104, 1998 30 July 1998 Schedule 2 Sch. 1
{No. 1} 1998 (items 6, B, 10, 12} {item 4},
and Schedule 8 Sch. 3
{itém 12): 30 Jan {item 4);
2000 . Sch. 4
Remainder: Roval {item 6},
Assent Sch. 8
{itern B8}
and Sch.
10
{iterm 51)
[see Table
Al
Copyright Amendment Act 105, 1998 30 July 1998 {o) Sch. 1
{Np. 2} 1958 {itern 9}
[see Table
Aj
Copyright Amendment 105, 1699 24 Aug 1989 30 Sept 1990 {see —
{Computer Programs} Act Gazotte 1989, No. -
1993 5462)
Public Employment 146, 1999 11 Nov 1999 Schedule 1 —
{Conseguential and {itemn 338): & Dec
Transiticnal} Amendment 1999 (see Gazetie
Act 1998 1998, No. 5584}
. P}
Copyright Amendment 116, 2000 4 Sept 2000 4 Mar 2001 Sch. 2 [see
(Digital Agenda} Act 2000 ) Table A]
as amended by
Statule Law Revision 63, 2002 3 July 2002 Schedule 2 —
Act 2002 (items 4, 5): (g}
Copyright Amendment 159, 2000 21 Dec 2000 Schedute 2: 4 Mar Sch. 1
(Moral Rights) Act 2060 2001 {sees. 2{3}} {item 3}
Hemainder: Royal {see Table
Assent Al
Law and Justice Legisfation 24, 2001 & Apr 2001 5. 4{1), {2) and S. 4(1) and
Amendment (Application Schedule 9: (r) (2) [see
of Criminal Code} Act Tabte A]
2001
Copyright Amendment 34, 2003 15 Apr 2003 Schedule 3 Sch. 1.
{Parafls! Impontation} Act {items 1-3,5, 7): {iterm 20},
2003 (s} Sch. 3
Schedule 3 {iterr S}
{items 4. 6, 8,9): and Sch. 4
(s} {items 14
Schedule 4: and 15}
13 May 2003 [see Table
Remainder: Royal Al
Assent
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Thie Copyright Act 1968 was amended by section 3 only of the Administrative Changes
{Consequential Provisions) Act 1976, subsection 2(7) of which provides as follows:

{7) The amendments of each other Act specified in the Schedule made by this Act shall
_ba deemed to have come into operation on 22 De¢ember 1875,

The Copyright Act 1968 was amended by section 115 only of the Stafute Law Revision Act
1981, subsection 2(1) of which provides as follows:

(1) Subject to this section, this Act shali come into oparatlon on the day on which it

receives the Hoyal Assent.
The Copyright Act 1968 was amended by Part XVIII (sections 136-145) only of the Statute
Law (Miscellaneous Amendments) Act (No. 1) 1982, subsection 2(12) of whlch provides as
follows:
(12} The remaining provisions of this Act shall come into operation on the twenty-gighth
day after the day on which this Act receives the Royal Assent.
The Copyright Act 1968 was amended by Part LXXVII {section 280) only of the Statute Law
(Miscellaneous Amendments) Act (No. 2) 1982, subsection 2{1) of which provides as follows:

(1) Sections 1, 2, 166 and 195 and Parts [ll, Vi, ViI, XVI, XXXV, XLIV, LI, LI, LIV, LX)
and LXXVII shall come into operation on the day on which this Act receives the
Royal Assent.

The Copyright Act 1968 was amended by section 3 only of the Statufe Law (Miscellaneous
Provisions} Act.(No. 2) 1983, subsection 2(1) of which provides as follows:-

(1) Subject to this section, this Act shall come into operation on the twenty-sighth day
after the day on which it receives the Hoyal Assent.

The Copyright Act 1968 was amended by section 3 only of the Statute Law {Miscellansous
Provisions} Act (No. 2) 1984, subsection 2(1) of which provides as follows:

{1) Subject to this saction, this Act shall come into operation on the twenty-eighth day
after the day on'which it receives the Aoyal Assent.

The Copyright Act 1968 was amended by section 3 only of the Statute Law (Miscellaneous
Provigions) Act (No. 1) 1985, subsection 2{1) of which provides as follows:

{1) Subjact to this section, this Act shall come into operation on the twenty-eighth day
after the day on which it receives the Royal Assent.

The Copyright Act 1968 was amended by section 3 only of the Stafute Law (Miscellaneous
Provisions} Act (No. 2) 19886, subsection 2(3) provides as follows:

{3) The amendments of the Copyright Act 1968 made by this Act shall come into
operation immediately after the commencement of section 3 of the Oopynghr
Amendment Act 1986.

Section 3 commenced on 30 April 1987 (see Gazette 1987, No. 568, p. 8).

The Copyright Act 1968 was amended by section 3 only of the Jurisdiction of Courts
(Miscellanscus Amendments} Act 1987, subsection 2(2) of which provides as follows:

{2) The amendments made by this Act to an Act specified in the Schedule shall come
into operation on such day as is fixed by Proclamation in relation to those
amendments.

The date fixed in pursuance of subsectlon 2(2) was 1 September 1887 (see Gazetfo 1387,
No. §217).

The Copyright Act 1968 was amended by section 49 only of the Broadcastmg Legistation
Amendment Act 1988, subsection 2(3) of which provides as follows:

{3} Sections 15, 16 and 36, subsection 48(2), section 49 and Schedules 2 4and 5

: commence on 1 March 1989. -

Certain provisions of the Copyright Amendment Act 1989 were re-enacted by sections 4-10

of the Copyright Amendment (Re-enactment) Act 1993, Subsection 2(2) of the Copyright
Amendment {(Re-enactment) Act 1993 provides as follows:
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th

(m}

(n)

(0}

()]

() The amendments made by this Act are taken 10 have commencsd on the dates set
out in tha Schedule.

The commencement of the re-enacted provisions provide as follows:

Section 4 re-enacted sections 3, 5, 7, 12, 13, 21, 28 and the Schedule (tems 1, 4, 10, 12, 14,
19, 28 and 26) which commenced on 1 October 1989.

Section 4 re-onacted sections 4, 14, 18, 23 and the Schadule {items 48, 49 and 53) which
commenced on 29 January 1990,

Saction 4 re-enacted sections 6, 24, 26(a) and tha Schedule (items 2, 3, 6-9, 11, 13, 15, 1§,
21-24, 2747 and 50-52) which commenced on 1 July 1990,

Section 4 re-enacted sections §-11, 17 and the Schedule (iterns 5, 16, 17 and 20) which
commenced on 1 October 1990,

Section 4 re-enacted paragraphs 26(b}—{f} which commenced on 2 July 1990.

Section & re-enacted section 15 which commenced on 1 July 1990,

Section 6 re-enacted section 19 which commenced on 1 July 19560,

Section ¥ re-enacted section 22 which commenced on 1 October 1989,

Section 8 re-enacted section 25 which commenced on 29 January 1990,

Section 9 re-enacted section 27 which commenced on 29 January 1880.

Section 10 re-enacted section 29 which commenced on 29 January 1980,

Tha Copyright Act 1968 was amanded by section 116 only of the Special Broadcastmg

_ Service Act 1991, subsection 2(1} of which provides as follows:

{1) Subject to subsection (2). this Act commences 28 days after the day on whlch it
receives the Royal Assent.
The Copyright Act 1968 was amended by section 4 (items 1-112) only of the Law and Justice
Legisiation Amendment Act (No. 2) 1994, subsections 2({1) and (4) of which provide as
follows:
{1) Subject to this saction, this Act commences on the day on which it receives the
Royal Assent.
{4) Wems 14 and 31 of Schedule 2 are taken ic have commenced on 23 Decemnbaer
1991, immediately after the commencement of the Copyright Amendment Act 1931.

The Copyright Act 1968 was amended by Schedule 2 (iterns 1-3) only of the- Inteliectual
Property Laws Amendment Act 1998, subsections 2(4) and (5) of which provide as follows:
{4) Subject to subsection (5), Schedule 2 commences on a day 1o be fixed by
Proclamation.
{5) If Schedule 2 does not commence under subsemmn (4) within the period of 6
monthg baginning an the day on which this Act receives the Royal Assent,
Schedule 2 commaences on the first day after the end of that period.

The Copyright Act 1968 was amended by Schedules 1 and 2 of the Copynghr Amendrment
Act (No. 2} 1998, section 2 of which provide as follows:-

{1) This Act commences on the day on which it receives the Royal Agsent.

{2) However, this Act commences immediately after the commencement of itern 1 of
- Schedule 3to the Copyright Amandment Act (No. 1} 1998 if that Act receives the
Royal Assent on a day that is the same as, or later than, the day on which this Act
receives the Hoyal Assent.

The Copynghr Amendment Act (No. 1) 1998 recewed the -Royal Assent on 30 July 1998.

The Copyright Act 1968 was amended by Schedule 1 {item 338) only of the Public
Employment (Consequential and Transitional) Amendment Act 1999, subsections 2(1) and (2)
of which provide as follows:

{1) In this Act, commencing time means the time w’nen the Public Service Act 1993
cammences.
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(2) Subjectto thxs section, this Act commences at the commencing time.

(g) The Copyright Amendment (Digital Agenda) Act 2000 was amended by Scheduteé 2 (ltems 4
and 5 only of the Statute Law Revision Act 2002, subsection 2(1) {#tems 33 and 34) of which
provides as follows: .

(1) Each provision of this Act spectfled in column ¥ of the table commences, or is taken
to have commenced, on the day or at the time spacmed in column 2 of the table,

Commencement information

Column 1 Cojumn 2 Column 3
Provision(s) Commencement Date/Details
33. Schedule 2, Immediately after the time specified in the 4 March 2001
itern 4 Copyright Amendment (Digital Agenda) Act 2000

for the commencement of item 41 of Schedule 1 to

that Act _ ——
34. Schedule 2, Immediately after the time specified in the 4 March 2001
item 5 Copyright Amendment {Digital Agenda) Act 2000

for the commencement of item 224 of Schedute 1

to that Act

(7 The Copyright Act 1968 was amended by Schedule 9 only of the Law and Justice Legisiation
Amendment (Application of Criminal Code) Act 2001, subsection 2(1}{a) of which provides as
follows:

(1) Subject to this section, this Act commences at the fater of the following times:

{a) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment {Theft, Fraud, Bribery and Related Offences)
Act 2000,
{temn 15 commenced on 24 May 2001,
{s) Subsection 2{1) (items 4-9) of the Copyright Amendment (Paralle! Importation} Act 2003
provides as follows:

{1} Each provision of this Act specified in column 1 of the table commences, or is taken
10 have commenced, on the day or ai the fime specified in column 2 of the table,

Provision(s} Commencement Date/Detalls
4. Schedule 3, Immediately after the commencement of the 4 March 2001
items 1103 Copyright Amendment (Digital Agenda) Act 2000

5. Schedule 3, Immediately after the commencement of 15 Aprit 2003
itemn 4 Schedule 1 to this Act

6. Schedule 3, Immediately after the commencement of the 4 March 2001
item 5 Copyrght Amendmaent (Digital Agenda} Act 2000

7. Schedule 3, Irnmadiately after the commencement of 15 April 2003
itern & . Scheduie 1 to this Act
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Proviglon{s) Commencement ) Date/Details
8. Schedule 3, Immadiately after the commencement of the - 4 March 2001
item 7 Copyright Amendment (Digital Agenda) Act 2000 )
9. Schedule 3, Immediately after the commencement of . 15 April 2003

itemsf8and 9 Schedule 1 to this Act
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Table of Amendments

Table of Amendmentis

ad. = added or inserted am. =amended rep. =repealed rs.=repeated and substituted .

Provision affected

How affected

Title
Part |
5.3
8. 4. ”
8. B.rerrecrnrerrerrnaeerrr s s

Ss. 10AB, 10AC. ...

St
8 12
S 4
Headingtos. 21 ... oiiiieeee

am. No. 32, 1989 {as am. by No. 107, 1933)

rep. No. 216, 1873
rs. No. 216, 1873

am. No. 154, 1980; No. 42, 1981
rs. No. 165, 1984

. ad. No. 154, 1980

am. No. 141, 1984

. am. No. 67, 1985

ad. No. 24, 2001

am. No. 216, 1973; No. 180, 1977; No. 154, 1980; No. 113,
1981; No. 154, 1982; Nos. 7 and 136, 1983; Nos. 43 and
165, 1584; No. 67, 1985; Nos. 78 and 168, 1986; No. 148,
1988; No. 28, 1989; No. 32, 1988 (as am. by No. 107,
1593); Nos. 174 and 180C, 1891; No. 105, 1992; Nos, 37
and 141, 1984; Nos. 104 and 105, 1998; No. 110, 2000;
No. 34, 2003

ad. No. 105, 1988
ad. No. 34, 2003

ad. No. 34, 2003
am . No. 34, 2003

ad. No. 165, 1984
am. No. 78, 19886; No. 32, 1889 {as am. by No. 107, 1983);
No. 104, 1938

.... am. No. 141, 1984
.... am. No. 216, 1973
.... am. No. 154, 1980

. am. Ng. 216, 1973

rs. No. 110, 2000
am. No. 110, 2000

am. No. 78, 1986; No. 32, 1989 {as am. by No. 107, 1993);
No. 110, 2000

am. No. 110, 2060

am. No. 141, 1994
rep. No. 110, 2000

am. No. 32, 1988 (as am. by No. 107, 1583}; No. 141, 1994,
No. 110, 2000

am. No. 154, 1980; No. 141, 1894

. am. No. 154, 1980

ad. No. 148, 1994
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Table of Amendments

ad. = added or inserted

Provision affected

How affected

am, =amended rep. =repealed rs. = repealed and substituted

Part 11l
Division1 -

S5.32...

8.35..

Division 2
B398 e

Division 3

. 400 ommrroommeoooeoeressssrenreeeeeeeeee

Note to 5. 44C(1} .ot

S5, 44E, 44F ...

Division 4

Headingto s. 47A ....coooeivienns

Division 4A

Div. 4A of Partlll ...............cooeee

am. No. 154, 1980; No.
. am. No. 141, 1994
am. No. 154, 1980; No
.. am. No. 154, 1980
. am. No. 141, 1994; No.

am. No, 11@, 2000

am. No. 174, 1981; No.
am, No. 174, 1991; No

am. No. 141, 1994
ad. No. 154, 1980

. 149, 1994; No. 110, 2000
. 110, 2000
. 104, 1998

. 104, 1898
. 141, 1994; No. 104, 1988

am. No. 110, 2000 {as am. by No. 63, 2002); No. 34, 2003

“ad. No. 110, 2000

am. No. 154, 1880; No. 32, 1989 (as am. by No. 107, 1983);

No. 110, 2000.
am. No. 110; 2000

am. No. 154, 1980; No. 100, 1998

ad. No. 43, 1984
rep. No. 105, 1999-
ad. No. 110, 2000

am. No. 154, 1980

ad. No. 174, 1991
am. No. 104, 1998

ad. No. 37, 1994

ad. No. 104, 1998
am. No. 34, 2003

ad. No. 34, 2003

ad. No. 105, 1988
am. No. 34, 2003

ad. No. 34, 2003

am. No. 110, 2000

am. No. 154, 1980; No. 80, 1983; No. 141, 1994; No. 110,

2000
ad. No. 110, 2000
am. No. 104, 1998
ad. No. 78, 1986

am. Nos. 105 and- 187, 1992; No. 104, 1998; No. 24, 2001

ad. No. 105, 18998
ad. No, 110, 2000
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ad. = added orinseted am. =amended rep. =repealed rs, = repealed and substituted

Provision affected | How affected

85.47B470 ........ccccvirveeeee. ad. No. 105, 1999
am. No. 110, 2000

Ss. 47TE47H .....ccovveeivenenenne. ad. No. 105, 1899
Division 5 o ) '
Heading to Div. S of Partill ...... rs. No. 104, 1998

S. 48, 18, NOL 154, 1980
S.48A....viiiiiii . 80 NO. 165, 1984
Heading to 5. 49 .....cccovreeneen. @m. No. 110, 2000

S 49 e rs. No. 154, 1880
am. No. 165, 1984; No. 141, 1984; No. 110, 2000

am. No. 110, 2000

rs. No. 154, 1980
am. No. 165, 1984; No. 110, 2000

Heading to 5. 51 ....................... am. No. 110, 2000

8.51.. corermnrennieeennen, ML NO. 154, 1980; No, 141, 1894; No. 110, 2000
Headmg fos. 51AA am, No. 110, 2000

S. 51AA . ceoreerseinneinnnne 3G, NO. 32, 1989 (as am. by No. 107, 1993); No. 110, 2000
Headmg to s, 51A rrestssssnnneeae @M. No. 110, 2000

S.81A s ad. No. 154, 1980 _
am. No. 78, 1986; No. 141, 1994; No. 110, 2000

Heading 10 8. 52 ...............c....... am. No. 104, 1998
S, 52 e Al N, 91, 1983; No. 110, 2000
8. B v, BT NO. 154, 1980; No. 34, 2003

Div. 5Aof Part Il ..........coueneeeee. @d. No. 154, 1980
rep. No. 32, 1989 (as am. by No 107, 1993)

S.53Ac..ocoemmrrroororeoeoeooeorrnad. No. 154, 1980
rep. No. 32, 1989 (as am. by No. 107, 1993)

8.53B....ccrrre e, 84 NO. 154, 1980
-armn. No. 185, 1984
rep. No. 32, 1989 {as am. by No. 107, 1983}

8.83C ... 8d. No. 154, 1980
am. No. 91, 1983
rap. No. 32, 1989 {as amn. by No. 107, 1993)
Div. 5Bof Pantlll ...................... ad. No. 154, 1880
: rep. No. 32, 1989 (as am. by No. 107, 1993)

8.83D . rrvceeen. 80 NO. 154, 1980
- am. No. 165, 1984
rep. No. 32, 1989 {as am. by No. 107, 1993}

Headingte 5. 50 .....vivvvveens

Division 6
S.54 e am. No. 32, 1989 {as am. by No. 107, 1993}

8. 85, @01 No. 184, 1980; No. 61, 1981; No. 32, 1989 {as am. by
No. 107, 1983); No. 159, 2000

S 586 @M. ND. 154, 1980
rep. No. 32, 1988 {(as am. by No. 107, 1983)

8. 57 vvvvrvrrnnnn ... @ No, 154, 1980

436 Copyright Act 1968

R s L W ST L e




Notes to the Copyright Act 1968

Table of Amendments

ad. = added or.inserted. am. = amended . rep. =repeaied rs. = repealed and substituted

Prowsmn affected

How affected

S.58...

88.62, 83 . e

Division 7

.-Tep.

S 71..
Division 8

Heading to Div. S of Part lli.......

Diviston 9

3R
- D

Part iV
Division 2

.. am.

Pivision 3

S0 02

Divigion &

. am.
rep.
am.
am.
tep.
am.

am.
am.
am.
rap.
am.

am.

am.

No.
Ne.

No.

No.
No.

No.

Nao.
No.

Na.
No.

No.
No.

No.
M.

154, 1980
32, 1989 (as am. by No. 107, 1993)

154, 1980; No, 141, 1884

154, 1980
32, 1989 (as am. by Ne. 107, 1993}

154, 1980

154, 1880
154, 1980

154, 1980
110, 2000

154, 1980; No. 80, 1983; No. 141, 1994
32, 1989 (as am. by No. 107, 1893}

42, 1981
216, 1973; No. 42 1981

rs. No. 32, 1989 (as am. by No. 107, 1993}

am. No. 42, 1981 )
rs. No. 32, 1989 {as am. by No. 107, 1593}

am. No. 42, 1881

arm. No. 154, 1980; No. 42, 1981
rs. No. 32, 1989 (as am. by No. 107, 1993)

am.
am.
am.

am.

aim.
an.

am.

No.
No.
No.

No.
No.
Ne.
No.

No.

154, 1980
154, 1980; No. 141, 1994
154, 1880

154, 1980; No. 149, 1994; No. 110, 2000
10,2000

154, 1980; No. 110, 2000

110, 2000

160, 1577 Nos. 7-and 136, 1983; No. 78, 1986

rs. No, 146, 1988.
am. No. 180, 1891; No. 167, 1992 No. 104, 1898
5. No. 110, 2000

ad. No. 104, 1998
rep. No. 110, 2000

am. No. 154, 1980

am. No. 154, 1980
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Division 5
5. 9 e, AL NO. 160, 1977; No. 154, 1980; No. 7, 1983; No. 78,
1986; No. 146, 1988; No. 180, 1951; No. 104, 1098
rs. No. 110, 2000

Division &
8. 100A....iiriei e, B0 No. 78, 1986
S 107 vt @M NoO. 154, 1980, No. 110, 2000
B 402 e am. No. 174, 1991; Nos, 104 and 105, 1998; No, 34, 2003
8103, @M. No. 174, 1997; No. 141, 1994; No. 104 and 105, 1998;
No. 34, 2003
S. . ad. No. 78,1986
S. ad. No. 78, 1988
“am. No. 110, 2000
S.103C e 2d No. 32, 1969 (as am. by No. 107, 1983)
= T 1 - OO O rs. No. 154, 1980

am. No. 100, 1998
T04A..oiicrsvvaenenn,. &0, No. 165, 1684
eerererrrresssseeeee 800 NoO. 110, 2000
105 e, AT NO, 154, 1980 )
L 107 2SR RRSN arr;otg% 154, 1980; No. 80, 1983; No. 141, 1994; No. 110,

—4
4
jo4)

108 ceeeeeseeeeseeaenee. @M. NO. 154, 1980; No. 141, 1994

8.108 coeeeeseerere .. @M. NO. 154, 1980; No, 141, 1994; No. 104, 1998
8.110..... ceeeeeeeeeeeeee. @M. No. 154, 1980

Headmg tos. 110A weer. @m. No. 110, 2000

s. 110A ad. No. 78, 1986
am. No. 110, 2000 -

Headingto s. 110B....cceceranee am. No. 110, 2000

S. T10B..iiiierarenirenrmiraennnriinns ad. No. 78, 1986
am, No. 110, 2000

ad. No. 110, 2000
am. No. 154, 1980; No. 32, 1989 {as am. by No. 107, 1993)
ad. No. 110, 2000

rs. No. 154, 1980 -
am. No. 78, 1986; No. 32, 1989 (asam by No. 107, 1993);
Nc. 104, 1998

S. T12A i cereeeeeereeen... a0 NO, 174, 1991
arn. No. 104, 1998

S . 112B.c .. ad. No. 37, 1994
S 1120 ... ad. No. 104, 1998
Note tos. 112C(1).................. ad. No. 34, 2003
S.M2D ... ad. NO. 105, 1998
S. 112DA ceenieenene 80, No. 34, 2003
S . 1T12E....n. ad. No. 110, 2000
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ad. = added or inserted

am. = amended rep. = repeaied  rs. = repealed and substituted

Provision affected

How affected

Divislon 7

PartV

Headingto PantV ..o

Diviston 2

L3 R L T

Divislon 2A

Div. 28 of Part V......ccevveeiiinnns
S5 1T16A-T16D e

Division 3

8. 122-124 . i
B125. s

Division 4

Heading to Div. 4 of Part V........
Ss. 126A 126B........ccn
Ss. 1308, 130C .

Division 4A

Heading to Div. 4A of Part V
Div. 4Aof Part vV ..............

Division 5

Ss. 132A, 132B..........ccee.
Headingto s. 133...............

Headingtes. 133A............

am. No. 154, 1980
rs. No. 110, 2000

am. No. 110, 2000; No. 34, 2003
am. No. 141, 1894; No. 104, 1998; No. 110, 2000

ad. No. 110, 2000
2d. No. 110, 2000

am. No. 154, 1980; No. 141, 1994
am. No. 154, 1880
am. No. 154, 1980
am. No..154,.1980;.No. 141, 1994

rs. No. 78, 1986

am. No, 141, 1994

ad. No. 34, 2003

am. No. 154, 1980; No. 141, 1984
am. No. 154, 1980

am. No. 154, 1980; No. 141, 1954
am. No. 34, 2003 '

ad. No. 105, 1998

ad. No. 34, 2003 )

am. No. 154, 1580; No. 141, 1994

rs. No. 23, 1987
ad. No. 19, 1879
ad. No. 19, 1679

ad. No. 19, 1979
am. No. 23, 1987

ad. No. 23, 1987
ad. No. 34, 2003

am. No. 154, 1980; No. 43, 1984; No. 78, 1986; Nos. 104
and 105, 1998; No. 110, 2000; No. 34, 2003

ad. No, 34, 2003
rs. No. 108, 1998

am. No. 154, 1980; No. 91, 1983; No. 78, 1986; Nos. 104
and 105, 1998; No. 110, 200

am. No. 34, 2003
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ad. = added orinserted am. = amended rep. =repealed rs. = repealed and substituted

Provision affected How aftected
5. 133A.. e, ad. NO. 43, 1884
am. No. 78, 1986; No. '!05_. 1998; No. 34, 2003

Division 6
S 134 e, @M NO, 104, 1998; No. 110, 2000
S 13A.......eeee ... ad.No. 78, 1986

) am. No. 149,.1984
Division 7
Heading to Div. 7 of Part V........ ad. No. 149, 1994
S 134Be e &L NOL 149, 19894

_ am. No. 104, 1998

S 138 .. 8ML NoL 216, 1973; No. 91, 1976; No. 19, 1979; No. 154,

1980; No. 80, 1882; No. 65, 1985; No. 32, 1989 (as am. By
No.107, 1993); Nos. 141 and 149, 1994; Nos, 104 and
105, 1998; No. 34, 2003

8s. 135AA-135AK .....ccee e 8. No. 149, 1994
i am. No. 104, 1958

Part VAA

Part VAA..........cocovevvenricarnneenne, @l No. 110, 2000

Division 1

Ss. 135AL., 135AM................... ad. No. 110, 2000

Bivision 2 _ :

S 138AN.....ccovcniirececenn.. @0, N, 110, 2000

S.135ANA...........cc . @0 Na. 110, 2000

Divislon 3

Ss. 135AP~135AR..........ceooen. @d, No, 110, 2000

5. 135ARA...........ceeevie e @D, No. 34, 2003

Division 4

Ss. 135A8-135AU.................... &d. No. 110, 2000

Part VA

Heading to Part VA................... rs. No, 104, 1998; No. 110, 2000

PaM VA e ad, No, 32, 1989 (as am. by No. 107, 1993)

Blvision 1

S 135A. s a0l NO. 32, 1989 (as am. by No. 107, 1993)
am, No, 104, 1998; No. 110, 2000

Heading to s, 1358.................. @M, No, 104, 1998
rs. No. 110, 2000

S 1358 ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

S.1350C .. @d No. 32, 1989 (as am. by No, 107, 1593)

: _ rep. No. 104, 1998

S 135D e B¢ NO. 32, 1989 (as am. by No. 107, 1993)

Division 2 '

Heading to Div. 2 of Part VA ..... rs. Na. 104, 1998, No. 110, 2000

Headingto s. 135E€ .................. am. No. 104, 1998

rs. No, 110, 2000
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ad. = added orinserted am. = amended rep. = repeated 'rs. = repealed and substituted

Provision affected . HMow affected

8. 135E..covirmrircecieereneemeee. 88 NoO. 32, 1989 (as am. by No. 107, 1893}
am. No. 104, 1998; No. 110, 2000

Heading to s, 135F ......cce oo 18, No. 110, 2000

(T £< ) -ad. No. 32; 1989 {as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

Ss. 135G, 135H .erercirereirerenes ad. No. 32, 1989 {as am. by No. 107, 1993)
amn. No. 104, 1988; No. 110, 2000

R £ 0 SRR ad. No. 32, 1989 {as am. by. No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

T < 1< 7. YU ad. No. 116, 2000 .

5. 135K uiinnennessesienneeeenenns 80, No. 32, 1988 {as am. by No. 107, 1943}

o _ am. No. 104, 1988; No. 110, 2000
S. 135KA L..oooeer e 80. NO. 110, 2000
S. 135L oo eveoresrennnene. 30L NO. 32, 1989 {as am. by No. 107, 1993)

am. No. 104, 1998; No. 110, 2000
ad. No. 32, 1989 (as am. by No. 107, 1993}

. ad. No. 32, 1989 (as am. by No. 107, 1893}
am. No. 104, 1598; No. 110, 2000

Divislon 3

ad. No. 32, 1985 (as am. by No. 107, 1893}
am. No. 104, 1998; No. 110, 2000

Dlvision 4

ad. No. 32, 1889 {as am. by No. 107, 1993)

ad. No. 32, 1989 {as am. by No. 107, 1993)

S8, 135U-135W. ... ad. No. 32, 1989 {(as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

Ss. 135X, 135Y . ad. No. 32, 1989 {as am. by No. 107, 1993)

Diviston & S ) _

B 1352 i ad. No. 32, 1989 {as am. by No. 107, 1993}

am. No. 104, 1998
rs. No, 110, 2000

S, 185ZA eeooeeeeeeeeesernennnnen. 8C. NO. 32; 1989 (as am. by No. 107, 1993}
am. No. 104, 1998; No. 110, 2000

Part V8 o : :

Heading to Part VB.....cccoeuernees ts. No. 110, 2000

Part VB ...ccooeoonrrerirnsensrernnecnnee. @0, NO. 32, 1989 (a8 am. by No. 107, 1993)

Division 1 ' '

S.135ZB oeeeeecevsrerenenenenn. @6 No. 32, 19809 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

8. 135ZC ..o ad. No. 32, 1989 {as am. by No. 107, 1993)
am. No. 104_, 1998

8. 135ZD ..oorecerreereeveei e, . No. 32, 1989 {as am. by No. 107, 1993)
rep. No. 104, 1998

Ss. 135ZE, 135ZF............o....... ad. No. 32, 1989 {as am. by No. 107, 1993}

B 72 = SR ad. No. 110, 2000 :

Copyright Act 1968 - 441



Notes to the Copyright Act 1968
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ad. = added orinserted am. =amended rep. = repealed  rs. = rapealed and substituted

Provision affected How affected
Division 2 Co
Heading to Div. 2 of Part VB..... rs. No. 110, 2000
8. 13582GA.........ccocecvevrncnen, 80 NoL 110, 2000
Heading to §. 1362G................. rs. No, 110, 2000
8. 1352G.......o e, @d. NO. 32, 1989 (as am. by No. 107, 1993)
am. Na. 110, 2000
8. 135ZH.....iii e @ No. 32, 1988 (as am. by No. 107, 1993)
rs. No. 110, 2000
Heading to s, 135Zd................. 18 No. 110, 2000
8.138Zd e 8t NO. 32, 1989 (as am. by No. 107, 1893)
_ am. Mo, 110, 2000
S 1852K ... 80 NOL 32, 1989 (as am. by No. 107, 1993)
: rs. No, 110, 2000
Heading to s. 13521 ................. rs. No. 110, 2000
S 13BZLiiiiiisiinieenen. ad- No. 32, 1989 (as am. by No. 107, 1993)
am. No. 110, 2000 B
Heading to 5. 135ZM ..o rs. No. 110, 2000
8. 138ZM........ccecenirccrcnineeeee. 8d. No. 32, 1988 (as am. by No; 107, 1993)
am. No. 104, 1988; No. 110, 2000
Division 2A
Div. 2A of Part VB.................... ad. No. 110, 2000
Ss. 1352MA—1352ZME............... ad, No. 110, 2000
Diviston 3
Heading to Div. 3 of Patt VB ..... rs. No. 104, 1998; No. 110, 2000
Heading to s. 1352ZN................. am. No. 104, 1998
8. 1382N ....coiivcninicrinieen. adh No. 32, 1989 {as am. by No. 107, 1993)
am. No. 104, 1998
rs. No. 110, 2000
Heading to . 135ZP ................. .am. No. 104, 1998; No. 110, 2000
S.1352P ... @dL No, 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000
Heading to 5. 1352Q................ am. No. 104, 1998; No. 110, 2000
8. 135ZQ .o, a0, N, 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; Nc. 110, 2000
Division 4
Heading to Div. 4 of Pat VB ... rs. No. 104, 1898; No. 110, 2000
Heading tos 1352H ... @m. No, 104, 1998
8. 1352ZR .. crrrineeeenn 8¢ NO. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998
: : rs. No. 110, 2000
Heading to s, 135Z5................. am. No. 104, 1998; No. 110, 2000
S.13825 ... ad. No, 32, 1989 (as am, by No. 107, 1993)
. am. No. 104, 1998; No. 110, 2000
Heading to s. 135ZT .........c....... am. No. 104, 1998

rs. No. 110, 2000
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How affected

Division §

~am. No. 104, 1998

Headingto 5. 1352¢....cicovceiine

Division &

Ss. 135ZZ2C-1352ZE......ccoivions

Division 7

8s. 136ZZF, 136ZZG .....covevnee

Part VC

Part VG .o crrcrirnnnsinnan e

Division 1

8. 13522).......

S M35ZZ2JA e

Division 2

$s. 136ZZK=-138ZZN .vvveemveeen

Ss. 135Z2ZP-1352Z5
Diviglon 3

Ss. 135ZZT-135ZZW ...

Division 4

Ss. 135ZZX—135ZZZ c.omnvreremns
Ss. 135Z2ZZA, 135ZZZB............

Division 5

Ss, 136ZZ2C—138227E............

ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 19983)
arm. No. 110, 2000

ad. No. 32, 1989 {as am. by No. 107, 1993)

ad. No, 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

ad. No. 110, 2000
rs. No. 110, 2000
ad. No. 32, 1989 (as am. by No. 107, 1993}

© am. No. 110, 2000

ad. No. 110, 2000

ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 110, 2000 ’

ad. No. 32; 1989 (as am. by No. 107, 1993)

ad. No. 32, 1989 (as am. by No. 107, 1983}
am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1983 (as am, by No. 107, 1893)
am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1989 (as am. by No. 107, 1993)

ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

-ad. No. 32, 1989 (as am. by No. 107, 1993)

am. No. 110, 2000

ad. No. 32, 1989 (as rep. by No. 107, 1993)

ad. No, 110, 2000

ad. No. 110, 2000 .
. ad. No. 32, 1989 {(as rep. by No. 107, 1993); No

ad. No. 110, 2000

ad. No. 32, 1989 (as rep. by No. 107, 1993); No
ad. No. 32, 1989 (as rep. by No, 107, 1993); No

ad. No. 32, 1989 (as rep. by No. 107, 1993); No

ad. Na. 32, 1989 (as rep. by No. 107, 1993); No
ad. No. 32, 1989 (as rep. by No. 107, 1993); No

ad. No. 110, 2000

. 110, 2000

. 110, 2000

. 110, 2000

. 110, 2000

. 110, 2000
. 110, 2000

Copyright Act 1968 .



Notes to the Copyright Act 1968

Table of Amendments

ad. = added orinserted  am. = amended  rep. =repealed 5. = rapaaled and substituted

Provision affected How affected
Part V1
Divigion 1
S8.136 . am. No. 154, 1980; No. 26, 1982; No 78, 1986; No. 104,
1898, No. 110, 2000
Divislon 2 _
S. 138 .. am. No. 154, 1980
rs. No, 26, 1982
am.No. 104, 1998
S. 140, ML No. 216, 1873; No. 154, 1980
rs. No. 26, 1982
arn. No. 141, 1994; No. 104, 1998
8. 141 araeres am, No. 154, 1980; No. 26, 1982; No. 141, 1994; No. 104,
1998
S 141A.... .. 8L NO. 104, 1998
S 142 . M NOL 26, 1982; No. 141, 1894
rs. No. 104, 1998
S 143 e rs. No. 26, 1982 .
am. No. 141, 1984
S. am. No. 141, 1994
S, . ad. No. 154, 1980
am. No. 141, 1564
S. 1448, 80 NO. 154, 1980
am. No. 26; 1982; No. 141, 1984
8. 145 . rs. No. 141, 1984
$. 146... am. No. 154, 1980; No. 26, 1982; No. 141, 1994; No. 104,
1998
S 147 i, 81T NO. 154, 1080; No, 26, 1982
S B e am. No. 154, 1980
rep. No. 32, 1589 .(as am. by No. 107, 1953)
Divialon 3 . )
Heading to Div. 3of Part VI....... rs. No. 104, 1998
S. 148, @d. No. 104, 1998
S 148, 8L NO. 154, 1980
S 14GA. ..o ad. No. 154, 1980
rs. No. 78, 1986
am. No. 32, 1989 (as am. by No. 107, 1993}; No. 104, 1998
8s. 150, 151 ... @M. No. 154, 1980
T 1~ SOOI am. No. 216, 1973; No. 180, 1877; No. 154, 1980; No. 7,
1983; No. 67, 1985; No. 78, 1986; Nu. 146, 1988; No. 180,
1991; No. 141, 1994; No. 104, 1998; No. 110, 2000
8s. 152A, 182B..............cveeee.. 0. NO. 32, 1989 (a5 am. by No. 107, 1993)
S. 153 . e @M. No. 154, 1880
Heading to 5. 153A e @M. No. 110, 2000
8.183A.. e ad. No. 32, 1988 {as am. by No. 107, 1993)
am. No. 104, 1998; No, 110, 2000
5. 1538 cromnenassinaransn ad. No. 32, 1989 (as am. by No. 107, 1893}
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S5. 153BA, 1538B ...ooovvoereervere
Headingtas. 1530 ................

coreeeeeeneere.@d. No. 110, 2000,

8. 1530A.....

S8, 183F-153H. ..o
85, 153J-153L.ucmiieenieeeie
S8, 153M, 153N e
88. 155159 .iivvrvimnr i
Ss. 159A, 159B.......cciren.

Division 4

Division 5

LT I 1 OO
s S Z SO

Part Vil

Headingto Div. 1.t

of Part VIl
Division 1

S5, 180, 181 weemoevrrre e ee e

. am: No. 141 : 1984

Division 2

Div. 2 6f Part Vil oo
5. 182B, 182C ...eoeeeeerreeeccn
PR T T

S8, 183A—183E e

ad. No. 110, 2000
rs. No. 110, 2600

L .. am.No.34,2003
B, 153G s e sisireianenan

ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998; No. 110, 2000

ad. No. 32, 1989 (as am. by No. 107, 1993}

ad. No. 32, 1989 {as rep. by No. 107, 1993)
ad. Ne. 104, 1998

ad. No. 104, 1998 ~
ad. No. 104, 1998~
ad. No. 110, 2000
am. No, 141, 1894
am. No. 141, 1994; No. 154, 1980

ad. No. 154, 1980,
am. No. 91, 1983
rep. No. 32, 1989 {as am: by No. 107, 1993)

am. No. 19, 1979_ No. 154 1980; No, 104, 1998

ad. No. 154, 1980 -
am. No. 141, 1994

am. No. 19, 1979; Na. 154 J1980; No. 104, 1998
am. Na. 104, 1998
am. No. 216, 1973

am: No. 146, 1993

am. No. 141, 1994

am: No. 154, 1880; No. 141 1994; No. 24, 2003
am. No. 154, 1980; No. 141, 1994

am. No. 154, 1980; No. 78, 1986; No. 104, 1998

ad. No. 104, 1998

am. No. 154, 1980
ad. No. 154, 1980

ad. No. 104, 1998
ad. No. 104, 1998

am. No. 19, 1979; No.. 154 1980; No. 32, 1989 {as am. by-..

No 107, 1993); No. 141, 1994 No 110 2000
ad No: 104, 1998
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ad. = added orinsertad am. =amended rep. = repealed  1s. = repealed and substituted

Provision affacted How affected
Part Vil
S 184t am. No. 160, 1977, No. 154, 1980; No. 7, 1983; No. 78,

19886; No. 146, 1988; No. 32, 1988 {as am. by No. 167,
1993); No. 180, 1991; No. 104, 1998; No. 110, 2000

55. 185-188 ..o ineeeeen, am. No. 154, 1980
Part IX '

Pat IX ... rvvvicieeenne T80 NOL 158, 2000
Division 1 i

8189 1B. NOL 158, 2000
©am. No. 159, 2000

S 190 i rs. No. 159, 2000

85. 191, 182 s am. No. 141, 1994
rs. No. 153, 2000

Dlvision 2

8. 193 e, rs. No. 159, 2000

S.194... . . am. No. 154, 1680; No. 141, 1994
rs. No. 159, 2000
am. No. 188, 2000

8. 195t rs. No. 158, 2000

S, T95AA e ad. No. 32, 1989 (as arn. by No. 107, 1993)
1s. No. 153, 2000

S.195AB ... ad. Ne. 159, 2000

Division 3

8. 1G5AC oo adh No. 159, 2000

8. 195AD—195AF ............... . ad. No. 158, 2000
am. No. 158, 2000

Ss. 195AG, 196AH ................. ad. No. 158, 2000

Divislon 4

8s. 195A1-195AL...................... &d. No. 159, 2000
Division 5 )

Ss. 195AM, 185AN................... ad. No, 158, 2000
Division 6 -
Ss. 195A0, 195AP........c.c...n. ad. Ne. 159, 2000

8. 195AQ i cee e, @G, NOL 159, 2000
am. No. 159, 2000

Ss. 195AR—195AV...ovveerccan. ad. No. 159, 2000
Ss. 195AVA, 195AVE ............... ad. No. 158, 2000
S. 195AW ......... eeeeeeeeeeeeeoenees ad. No. 158, 2000
Ss. 195AWA, 195AWB ............. ad. No. 158, 2000
S.195AX oo, @G, NoO. 159, 2000
Dlvision 7 g

Ss, 195AY, 195AZ ............e....... 8d. No. 159, 2000
Ss. 195AZA, 195AZB................ ad. No. 158, 2000
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How affected

S8, 195AZD-195A2G ..cooooonee.n. -

Division 8

Ss. 195AZH-195AZ0 _.........c0...

Part X

88,197,198 ..o

8. 200...

Headlng tos. 200AA

S.201 .
5.202............

$. 203
8s. 203B, 2030 ...

ad. Mo. 159, 2000
am. No. 34, 2003

ad. No. 159, 2000
ad. No. 159, 2000

ad. No. 154, 1980 -
am. No. 165, 1984; No. 78, 1986; No. 32, 1989 (as am. by .
No. 107, 1493); No. 104, 1998

ad. No. 32, 1989 (as rep. by No. 107, 1993)
ad. No. 107,1993 .
am. No. 149, 19_94; No. 104, 1998

am. No. 141, 1994

ad. No. 34, 2003

am. No, 34, 2003 _

am. No. 160, 1977; No. 154, 1980; No. 7, 1983; No. 78,
1986; No. 146, 1988; No. 180, 1991; No. 141, 1934,
No. 104, 1988; No. 110, 2000

. am. No. 154, 1980; No. 32, 1989 (as am. by No. 107, 1993)

am. No. 104, 1988

ad. No. 32, 1989 (as am. by No. 107, 1993)
am. No. 104, 1998

ad. No. 78, 1986
rep. No. 32, 1989 (as am. by No. 107, 1993)

.... am. No. 216, 1973; No. 154, 1980; Ne. 141, 1994
. am. No. 21§, 1973; No. 141, 1994; No. 104, 1998

ad. No. 154, 1980
am. No. 91, 1983: No. 165, 1984; No. 78, 1986; No. 32, 1989
(as am. by No. 107, 1993) :

ad. No. 154, 1980
am. No. 165, 1984; No. 78, 1986
rep. No. 32, 1989 (as am. by No. 107, 1993}

ad, No. 154, 18980
am. No. 165, 1984; No. 78, 1986; No. 32, 1989 (as am. by -
No. 107, 1993) .

ad. No. 154, 1980 :
am. No. 165, 1984; No. 78, 1986; No, 32, 1989 (as am. by
No. 107, 1993); No. 141, 1894; No. 24, 2001

ad. No. 154, 1980 .
am, No. 91, 1983; No. 165, 1984 No. 78, 1986; No. 32, 1989
(as am. by No. 107, 1993); No. 24, 2001

ad. No. 154, 1980

am. No. 165, 1984; No. 78,1986

rep. No. 32, 1989 (as am. by Ne. 107, 1993}
ad. No. 110, 2000

ad. No. 154, 1980

am. No. 165, 19684i No. 78, 1986; No. 32, 1989 (as am. by
No. 107, 1993); No. 110, 2000
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Provisicn affected

Part Xt

Division 1 )
Divisfon 2

88, 214216 e,

Dlvision 3
88, 220-225 ...ovvviirinreciniieseins
Diviston 4

55,226, 227 ceceerieeieecairas
85 282-237 .. e

Ss. 240,247 ..,
Division &

85,244,245 ...
Part XiA

Pat XIA ...
Division 1

Ss. 2488, 248C ...
S.24BCA ...

Division 2

How affected

am. No. 154, 1880
am. No. 218, 1973; No. 81, 1981
am. No. 154, 1980

am. No. 154, 1880

am. No. 154, 1880; No. 141, 1994
am. No. 154, 1580 ’
am. No. 154, 1880; No. 141, 1984
am. No. 154, 1980

am. No. 216, 1973; No. 154, 1980

. am. No. 154, 1980; No. 141, 1984

am. No. 154, 1980

am. No. 154, 1980
am. No, 154, 1980
am. No, 154, 1980

am. No. 154, 1980
rep. Ne. 159, 2000

am. No. 154, 1980; No. 141, 1594
am. No. 154, 1980

am. No. 154, 1980
am. No. 110, 2000
am. No. 154, 1980; No. 141, 1994

ad. No. 32, 1888 (as am. by No. 107, 1993)

ad. No. 32, 1989 {as am. by No. 107, 1993)
am. No. 148, 1994; No. 104, 1898; No. 1190, 2000 (as am. by
No. B3, 2002}

ad. No. 32, 1989 (as am. by No. 107, 1993}
ad. No. 148, 1994
ad, No. 32, 1989 {as am. by No. 107, 1993}

ad. No. 32, 1989 (as am. by No. 107, 1983)
rep. No, 110, 2000
ad. No. 32, 1989 (as am. by No. 107, 1993}
am. No. 149, 1894

ad. No. 32, 1988 (as am. by No. 107, 1993)
am. No. 148, 1994; No. 110, 2000
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Provision affected How affected
S.24BH ..covviirriecrrerrrreecer e ad. No. 32, 1989 {as am. by No. 107, 1993)
Ss. 2480-248M...ciiriniins ad. No. 32, 1989 {as am. by No. 107, 1993)
8. 24BMA......oieriiri e ad. No. 34, 2003
5. 248N .ovoiieeeiriniee e s rirees ad. No. 32, 1989 {as am. by No. 107, 1993)
Division 3 :
8. 248P..uvrreniierraeerieans ad. No. 32, 1989 (as am. by Na. 107, 1993)
am. No. 105, 1988; No. 110, 2000
B 2480 e ad. No. 32, 1989 (as am. by No. 107, 1983)
am. No. 149, 1894; No. 105, 1698
S. 24800 ... ad. No. 149, 1994
am. No, 105, 1998
8. 2480B . ad. No. 149, 1994
rs. No. 105, 1998
S.248R....cccccciicccieeee e, @8l N, 32, 1989 (as am. by No. 107, 1993)

am. No. 149, 1854
rep. No. 105, 1988

S6. 2485, 248T...coveevovevenen. ad. No. 32, 1989 (as am. by No. 107, 1993)
Divislon 4

Ss. 248U, 248V ....................... ad. No. 32, 1988 {(as am. by No. 107, 1893)
Part Xil

8.249 ... veeeeeen.. @ No. 154, 1880
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Table A
Application, saving or transitional provisions

Copyright Amendment Act {No. 1) _} 9098 (No. 104, 1998)

Schedule 1
4 Application

- The amendments made by this Schedule apply only in relation to works
made after the commencement of this Schedule.

Note: Subsection 22¢1) of the Copyright Act 1968 specifies when a work is
made.

Schedule 3
4 Application

The amendments made by items 1, 2 and 3 do not apply to an action for
conversion or detention brought before the commencement of this
Schedule.

Schedule 4

6 Application

(1 If:

(a) a government copy was made before the first declaration of a
collecting society in relation to a government copy of the
same kind was made under section 153F of the Copyright Act
1968; and .

(b) apart from this item, the owner of the relevant copyright
would have been entitled to the benefit of terms agreed on, or
fixed, under subsection 183(5) of that Act; and

{c) any payment due under terms referred to in paragraph (b) has
not been made;

section 183A has effect as if:
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(d) section 153F of the Copyright Act 1968 and Division 2 of
Part VII of that Act had been in force when the copy was
made; and

(e) the company the subject of the first declaration under
section 153F of that Act in relation to a government copy of
the same kind had been the relevant collecting society in
relation to the copy when the copy was made; and

() the company had not ceased operating as a collecting society
when the copy was made. :

) Section 183 A has effect in accordance with subsection (1) whether or
not the company referred to in paragraph (1)(e) was the agent of the
owner of the copyright involved.

Schedule 9

8 Saving
If, immediately before the commencement of this Schedule, a
declaration under paragraph 10A(1)b) of the Copyright Act 1968 was
in force, that Act has effect, in relation to the declaration and the
institution to which the declaration relates, as if this Act bad not been
enacted.

Schedule 10

51 Saving

Copyright that subsisted in a television broadcast or a sound broadcast
made before the commencement of this Schedule continues to subsist
for the period for which that copyright would have subsisted if the
amendments made by this Schedule had not been made, and the person
who was the owner of that copyright immediately before that
commencement continues to be the owner for that period.
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Copyright Amendment Act (No. 2) 1998 (No. 1035, 1998)

Schedule 1

9 Application

The amendments made by this Schedule apply in relation to copies of
sound recordings imported into Australia after the commencement of
this Act.

Copyright Amendment (Digital Agenda) Act 2000 (No. 110, 2000)

Schedule 2

1 Definitions .

In this Schedule:

broadcasting right, in relation to a work or other subject-matter, means
the exclusive right under the Copyright Act to broadcast the work or
other subject-matter.

cable transmission right, in relation to a work or other subject-matter,
means the exclusive right.under the Copyright Act to cause the work or
other subject-matter, or a television program that includes it, to be
transmitted to subscribers to a diffusion service.

commencing day means the day on which this Act commences.

Copyright Act means the Copyright Act 1968, as in force immediately
before the commencing day.

2 Application of communication right

Subject to this Schedule, on and after the commencing day:

(a) the exclusive right to communicate a work or other
subject-matter to the public under the Copyright Act as
amended by this Act applies in relation to all works and other
subject-matter (other than published editions of works) in
which copyright subsisted immediately before the
commencing day; and
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{b) the Copyright Act as so amended applies to all such works
and other subject-matter in the same way as it applies in
relation to an original work or other subject-matter made on
or after that day.

3 Assignments and licences

A licence, contract or arrangement {including an assignment of
copyright) that was in force immediately before the commencing day
continues to have effect on and after that day in so far as it relates to the
broadcasting right or cable transmission right in a work or other
subject-matter, but subject to any contrary intention, as if the Copyright
Act had not been amended by this Act, and the Copyright Act applies in
relation to the licence, contract or arrangement accordingly.

Copyright Amendment (Moral Rights) Act 2000 (No. 159, 2000)

Schedule 1
3 Application
© Part IX of the Copyright Act 1968 as in force immediately before the
commencement of this Schedule continues to apply, subject to
section 238 of that Act as in force immediately before that -

commencement, in relation to acts done in respect of a literary,
dramatic, musical or artistic work before that commencement.

Law and Justice Legislation Amendment {Application of Criminal Code)} Act
2001 (No. 24, 2001)

4 Application of amendments

(1) Subject to subsection (3), each amendment made by this Act
applies to acts and omissions that take place after the amendment
COMMEences.

(2} For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
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the day on which a particular amendment commences, the act or
omission is alleged to have taken place before the amendment
COMIMENCES.

Copyright Amendment (Parallel Importation) Act 2003 (Nq. 34, 2003)

Schedule 1
20 Application

The amendments made by this Schedule apply in relation to the
following: ' '

(a) works, or published editions of works, published before or
after the commencement-of this Schedule;

(b) copies of computer programs imported into Australia after
the commencement of this Schedule (regardless of whether
they were made before or after the commencement of this
Schedule); | - |

(c} copies of electronic literary or music items imported into
Australia after the commencement of this Schedule
(regardless of whether they were made before or after the
commencement of this Schedule).

Schedule 3

9 Application

The amendments made by items 4 and 6 of this Schedule apply in
relation to copies of sound recordings imported into Australia after the
commencement of this item (regardless of whether they were made
before or after the commencement of this item).

Schedule 4
14 Application

() The amendments made by items 1, 2, 3, 4 and 5 apply to actions
brought after the commencement of those items,
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2

(3

4)

69

The amendments made by items 6, 11, 12 and 13 apply in relation to
matters or actions instituted after the commencement of those items.

The amendment made by item 7 applies to acts and omissions that take
place after the commencement of that item.

The amendment made by item 8 applies to prosecutions brought after
the commencement of that item.

The amendments made by items 9 and 10 apply in relation to
publications after the commencement of those items.

15 Review of operation of this Schedule

(1

(2)

The Minister must cause a review of the operation of the amendments
made by this Schedule to be carried out as soon as practicable after the
fourth anniversary of the commencement of this Schedule. .

- The Minister must cause a copy of the report of the review to be laid
" before each House of the Parliament within 15 sitting days of that

House after the report is completed.
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Table B
Modifications

A.C.T. Self-Government (Consequential Provisions) Regulations

Schedule 1

Subsection 10(1) (definition of the Crown):

Before “the Northern Territory"’ (first occurring) insert “the Auvstralian
Capital Territory and”. T :

Paragraph 10(3)(e):

Before “the Northem Territory” insert “‘the Australian Capital Territory
and”.

Paragraph 10(3)(n):
(a) Before “the Northern Territory” (first occurring) insert “the
Australian Capital Territory and”;
{(b) Before “the Northern Territory” (second occurring) insert “the

Australian Capital Territory or”.

Subsection 183(11):

Omit “State or” (twice occurring), substitute “State, the Australian
Capital Territory or”.
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