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A Bill for an Act to establish the National
Vocational Education and Training Regulator, and
for related purposes

The Parliament of Australia enacts:

Part 1—Introduction
Division 1—Preliminary

1 Short title

This Act may be cited as the National Vocational Education and
Training Regulator Act 2010.
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Part 1 Introduction

Division 1 Preliminary

Section 2

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sections1 and
2 and anything in
this Act not
elsewhere covered
by thistable

The day this Act receives the Royal Assent.

2. Sections3to
15

A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day this Act receivesthe
Royal Assent, they commence on the day
after the end of that period.

3. Pats2to 12

At the same time as the provision(s) covered
by tableitem 2.

Note:

Thistable relates only to the provisions of this Act as originally
enacted. It will not be amended to deal with any later amendments of
this Act.

(2) Any information in column 3 of the table is not part of this Act.
Information may be inserted in this column, or information in it
may be edited, in any published version of this Act.
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Introduction Part 1
Definitions Division 2

Section 3

Division 2—Definitions

3 Definitions

In this Act;

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

Australia, when used in a geographical sense, includes the externa
Territories.

Australian Qualifications Framework has the same meaning asin
the Higher Education Support Act 2003.

authorised officer means a person appointed as an authorised
officer under section 89.

Chief Commissioner means the Chief Commissioner appointed in
accordance with subsection 162(4).

Chief Executive Officer means the Chief Commissioner: see
section 179.

civil penalty provision means a subsection, or a section that is not
divided into subsections, that has set out at its foot the words “civil
penalty” and one or more amounts in penalty units.

Commissioner means a person appointed as a Commissioner under
subsection 162(1).

committee of management of an unincorporated association means
abody (however described) that governs, manages or conducts the
affairs of the association.

Commonwealth authority means:
(@) aDepartment of the Commonwealth; or

(b) abody (other than the National VET Regulator), whether
incorporated or not, established for a public purpose by or
under alaw of the Commonwealth.
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Part 1 Introduction
Division 2 Definitions

Section 3

compliance audit means an audit carried out under subsection
35(1).

corresponding State law means alaw of a State, the Australian
Capital Territory or the Northern Territory declared by the
regulations to correspond to particular provisions of this Act or the
regulations, including such alaw as amended from time to time.

course means a course of vocational education and training.

Data Provision Requirements has the meaning given by
section 187.

Education Minister, in relation to a State or Territory, means the
relevant Minister of the State or Territory with responsibility for
vocational education and training.

enforcement powers has the meaning given by section 68.

enforcement warrant means:
(@) awarrant issued under section 86; or
(b) awarrant signed by a magistrate under section 87.

evidential material means;

(a) inrelation to an offence against this Act or an offence against
the Crimes Act 1914 or the Criminal Code that relates to this
Act:

(i) athing with respect to which the offence has been
committed or is suspected, on reasonable grounds, of
having been committed; or

(if) athing that there are reasonable grounds for suspecting
will afford evidence as to the commission of the
offence; or

(iii) athing that there are reasonable grounds for suspecting
isintended to be used for the purpose of committing the
offence; and

(b) inrelation to a contravention of acivil penalty provision:

(i) athing with respect to which the civil penalty provision
has been contravened or is suspected, on reasonable
grounds, of having been contravened; or

4 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Introduction Part 1
Definitions Division 2

Section 3

(ii) athing that there are reasonable grounds for suspecting
will afford evidence as to the contravention of the civil
penalty provision; or

(iii) athing that there are reasonable grounds for suspecting
isintended to be used for the purpose of contravening
the civil penalty provision.

executive officer, in relation to aregistered training organisation,
means.

(a) aperson, by whatever name called and whether or not a
director of the organisation, who is concerned in, or takes
part in, the management of the organisation; or

(b) if the organisation is abody corporate:

(i) aperson who, at any time during a period for which the
organisation is registered, owns 15% or more of the
organisation; or

(if) aperson who, at any time during a period for which the
organisation is registered, is entitled to receive 15% or
more of dividends paid by the organisation; or

(c) anadministrator, receiver and manager, or liquidator of the
organisation (other than areceiver and manager, or
ligquidator, appointed by a court); or

(d) if the organisation is abody corporate—the administrator of a
deed of company arrangement executed by an organisation;
or

(e) if the organisation is abody corporate—atrustee or other
person administering a compromise or arrangement made
between the organisation and another person or other
persons.

Federal Court means the Federal Court of Australia.

Federal Magistrate, other than in section 91, means a Federal
Magistrate in relation to whom a consent under subsection 91(1)
and a nomination under subsection 91(2) arein force.

Financial Viability Risk Assessment Requirements has the
meaning given by section 158.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 5
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Part 1 Introduction
Division 2 Definitions

Section 3

Fit and Proper Person Requirements has the meaning given by
section 186.

former registered training organisation means:
(&) an organisation that was an NVR registered training
organisation; or
(b) atraining organisation that was listed, at any time before this
section commences, on aregister (now known as the
National Register) as being registered in areferring State or a
Territory.

high managerial agent of aregistered training organisation means
an employee or agent of the organisation with duties of such
responsibility that his or her conduct may fairly be assumed to
represent the organisation in relation to the business of providing
COUrSes.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.

lawyer means:
(@) abarrister; or
(b) asolicitor; or
(c) abarrister and solicitor; or
(d) alega practitioner;
of the High Court or of the Supreme Court of a State or Territory.

magistrate includes a Federal Magistrate of the Federal
Magistrates Court.

member of the staff of the Regulator means:
(@) aperson referred to in subsection 182(1); or

(b) aperson whose services are made available to the National
VET Regulator as mentioned in subsection 183(1).

Ministerial Council means the body known as the Ministerial
Council for Tertiary Education and Employment on the day on
which this definition commences.

monitoring powers has the meaning given by section 67.

6 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Definitions Division 2

Section 3

monitoring warrant means a warrant issued under section 85.

National Register means the register maintained by the
Department, or another person prescribed by the regulations, and
referred to in section 216.

National VET Regulator means the body established by
section 155.

non-referring State has the meaning given by section 7.

NVR registered training organisation means atraining
organisation that is registered by the National VET Regulator asa
registered training organisation under this Act.

penalty unit has the meaning given by section 4AA of the Crimes
Act 1914.

personal information has the same meaning asin the Privacy Act
1988.

person assisting an authorised officer has the meaning given by
section 69.

premises includes the following:
() astructure, building, vehicle, vessel or aircraft;
(b) aplace (whether or not enclosed or built on);
(c) apart of athing referred to in paragraph (a) or (b).

referred VET matters has the meaning given by section 6.
referring State has the meaning given by section 5.

registered provider has the same meaning as in the Education
Services for Overseas Students Act 2000.

registered training organisation means a training organisation
listed on the National Register as aregistered training organisation.

reviewable State decision has the meaning given by section 197.

Risk Assessment Framework has the meaning given by
section 190.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 7
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scope of registration, in relation to an NVR registered training
organisation, means the things that an organisation is registered to
do. It will allow an NVR registered training organisation to:

(a) both:

(i) provide training and assessments resulting in the issue
of VET qualifications or VET statements of attainment
by the organisation; and

(ii) provide assessments resulting in the issue of VET
qualifications or VET statements of attainment by the
organisation; or

(b) provide assessments resulting in the issue of VET
qualifications or VET statements of attainment by the
organisation.

Secretary means the Secretary of the Department.

Standards for NVR Registered Training Organisations has the
meaning given by section 185.

Standards for VET Accredited Courses has the meaning given by
section 188.

Standards for VET Regulators has the meaning given by
section 189.

State or Territory authority means:
(@) aState or Territory; or

(b) abody, whether incorporated or not, established by or under
alaw of a State or a Territory.

trading corporation means a corporation to which paragraph
51(xx) of the Constitution applies.

Transitional Act means the National VVocational Education and
Training Regulator (Transitional Provisions) Act 2010.

VET means Vocational Education and Training.

VET accredited course means:

National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Introduction Part 1
Definitions Division 2

Section 3

(a) if the National VET Regulator has delegated to a body the
function of accrediting a course—a course accredited by the
body under the delegation; or

(b) in any other case—a course accredited by the National VET
Regulator.

VET course means:

(a) theunits of competency of atraining package that is
endorsed by the Ministerial Council; or

(b) the modules of aVET accredited course; or

(c) the modules of a course accredited by aVET Regulator of a
non-referring State.

VET information meansinformation that is held by the National
VET Regulator and relates to the performance of the Regulator’s
functions.

VET qualification means atestamur, relating to aVET course,
given to a person confirming that the person has achieved learning
outcomes and competencies that satisfy the requirements of a
qualification.

VET Quality Framework means the following:
(@) the Standardsfor NVR Registered Training Organisations,
(b) the Australian Qualifications Framework;
(c) the Fit and Proper Person Requirements;
(d) the Financia Viability Risk Assessment Requirements;
(e) the Data Provision Requirements.

VET Regulator means.
(a) the National VET Regulator; and

(b) abody of anon-referring State that is responsible for the
kinds of matters dealt with by this Act.

VET statement of attainment, in relation to units of competency or
modules of aVET course, means a statement given to a person
confirming that the person has satisfied the requirements of units of
competency or modules specified in the statement.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 9
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Section 3

VET student means a student enrolled in all or part of aVET
course at aregistered training organisation.

VET student records:

(&) inrelation to aregistered training organisation, means a
document, or an object, in any form (including any electronic
form) that is, or has been, kept by a person because of its
connection with a current or former VET student of the
organisation; and

(b) inrelation to aformer registered training organisation, means
adocument, or an object, in any form (including any
electronic form) that is, or has been, kept by a person because
of its connection with aformer VET student of the
organisation.

warrant means a monitoring warrant or an enforcement warrant.

10 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Section 4

Division 3—Constitutional basisfor thisAct and the

Transitional Act

4 Constitutional basisfor thisAct and the Transitional Act

(D

(2)

3

Application in a referring Sate

The application of this Act and the Transitional Act in areferring
State is based on:
(@) thelegidative powers that the Commonwealth Parliament has
under the Constitution (other than paragraph 51(xxxvii)); and
(b) thelegislative powers that the Commonwealth Parliament has
because of areference or an adoption by the Parliament of
thereferring State under paragraph 51(xxxvii) of the
Constitution.
Note: For when this Act appliesin areferring State, see subsections 8(1) and

).
Applicationin a Territory

The application of this Act and the Transitional Act in aTerritory
is based on:

(a) thelegidative powers that the Commonwealth Parliament has
under section 122 of the Constitution to make laws for the
government of a Territory; and

(b) the other legidlative powers that the Commonwealth
Parliament has under the Constitution.

Despite subsection 22(3) of the Acts Interpretation Act 1901, this
Act and the Transitional Act apply in the Territory asalaw of the
Commonwealth.

Note: For when this Act appliesin a Territory, see subsection 8(3).

Application in a non-referring Sate

The application of this Act and the Transitional Actina
non-referring State is based on:

National Vocational Education and Training Regulator Bill 2010  No. , 2010 11



© 0o N O g b~ W NP

PR e
N P O

=
aw

15

16
17

18
19

20
21
22
23
24

25

26

27

28
29

30
31

32

Part 1 Introduction
Division 3 Constitutional basis for this Act and the Transitional Act

Section 5

(@) thelegidative powers that the Commonwealth Parliament has
under paragraph 51(xx) of the Constitution; and

(b) thelegislative powers that the Commonwealth Parliament has
under paragraph 51(xix) of the Constitution; and

(c) thelegidative powers that the Commonwealth Parliament has
under paragraph 51(i) of the Constitution; and

(d) thelegidative powers that the Commonwealth Parliament has
under section 122 of the Constitution to make laws for the
government of a Territory; and

(e) the other legidative powers that the Commonwealth
Parliament has under the Constitution (other than paragraph
51(xx), 51(xix) or 51(i) or section 122).

Note: This Act only appliesto certain organisations in a non-referring State,
see subsection 8(4).

Application outside Australia

(4) The operation of this Act and the Transitional Act outside Australia
is based on:

(a) thelegidative power the Commonwealth Parliament has
under paragraph 51(xxix) of the Constitution; and

(b) thelegidative powers that the Commonwealth Parliament has
under section 122 of the Constitution to make laws for the
government of a Territory; and

(c) the other legidlative powers that the Commonwealth
Parliament has under the Constitution.

Note: See also section 15.

5 Meaning of referring State

Meaning of referring State

(1) A Stateisareferring Stateif, for the purposes of paragraph
51(xxxvii) of the Constitution, the Parliament of the State:
(a) hasreferred the matters covered by subsections (3) and (5) to
the Commonwealth Parliament; or

(b) has

12 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Introduction Part 1
Constitutional basis for this Act and the Transitional Act Division 3

Section 5

(i) adopted the relevant version of this Act and the relevant
version of the Transitional Act; and
(ii) referred the matter covered by subsection (5) to the
Commonwealth Parliament.

(2) A Stateisareferring State even if the State’ s referral law provides
that:

(@) thereference to the Commonwealth Parliament of a matter
covered by subsection (3) or (5) isto terminate in particular
circumstances; or

(b) the adoption of the relevant version of this Act or the relevant
version of the Transitional Act isto terminate in particular
circumstances; or

(c) thereference to the Commonwealth Parliament of a matter
covered by subsection (3) or (5) has effect only:

(i) if and to the extent that the matter is not included in the
legislative powers of the Commonwealth Parliament
(otherwise than by a reference under section 51(xxxvii)
of the Congtitution); or

(ii) if and to the extent that the matter isincluded in the
legislative powers of the Parliament of the State.

Reference covering the relevant versions of this Act and the
Trangitional Act

(3) This subsection covers the matters to which the referred provisions
relate, to the extent of the making of laws with respect to those
matters by including the referred provisionsin the relevant version
of this Act and the relevant version of the Transitional Act.

(4) A State stops being areferring State if:

(@) inthe case where the Parliament of the State has referred to
the Commonwealth Parliament the matters covered by
subsection (3)—that reference terminates; or

(b) inthe case where the Parliament of the State has adopted the
relevant version of this Act and the relevant version of the
Transitional Act—the adoption terminates.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 13
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Part 1 Introduction
Division 3 Constitutional basis for this Act and the Transitional Act

Section 5

(5)

(6)

(7)

(8)

Amendment references

This subsection covers the referred VET matters to the extent of
the making of laws with respect to those matters by making
express amendments of this Act or the Transitional Act.

A State stops being areferring State if:
(@) the State’s amendment reference terminates; and
(b) subsection (7) does not apply to the termination.

A State does not cease to be areferring State because of the
termination of its amendment reference if:

(a) thetermination is effected by the Governor of that State
fixing aday by Proclamation as the day the reference
terminates; and

(b) the day fixed isno earlier than the first day after the end of
the period of 6 months beginning on the day the
Proclamation is published; and

(c) that State’s amendment reference, and the amendment
reference of every other State, terminates on the same day.

Definitions
In this section:

amendment reference, of a State, means the reference by the
Parliament of the State to the Parliament of the Commonwealth of
the matter covered by subsection (5).

express amendment of this Act or the Transitional Act meansthe
direct amendment of the text of this Act or the Transitional Act
(whether by the insertion, omission, repeal, substitution or
relocation of words or matter) by another Commonwealth Act or
by an instrument under a Commonwealth Act, but does not include
the enactment by a Commonwealth Act of a provision that has, or
will have, substantive effect otherwise than as part of the text of
this Act or the Transitional Act.

referral law, of a State, means the Act of the State that refers the
matter covered by subsection (5) to the Commonwealth
Parliament.

14 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Introduction Part 1
Constitutional basis for this Act and the Transitional Act Division 3

Section 6

referred provisions means:
(@) therelevant version of this Act; and
(b) therelevant version of the Transitional Act;

to the extent to which they deal with mattersthat are included in
the legidative powers of the Parliaments of the States.

relevant version of the Transitional Act means the Transitiona
Act as originally enacted.

relevant version of this Act means:

(@ if, at the time the State’ s referral law was enacted, this Act
had not been enacted—this Act as originally enacted; or

(b) otherwise—this Act asoriginaly enacted, and as later
amended by an Act that is enacted before the enactment of
the State’ s referral law.

State law means:

(@) any Act of the State or any instrument made under such an
Act, whenever enacted or made and asin force fromtimeto
time; or

(b) the general law, being the principles and rules of common
law and equity to the extent that they have effect in the State
from timeto time.

6 Meaning of referred VET matters
(1) InthisAct, referred VET matters means:

(a) theregistration and regulation of vocational education and
training organisations; and

(b) the accreditation or other recognition of vocational education
and training courses or programs; and

(c) theissue and cancellation of vocational education and
training qualifications or statements of attainment; and

(d) the standards to be complied with by a vocational education
and training regulator; and

(e) the collection, publication, provision and sharing of
information about vocational education and training; and

(f) theinvestigative powers, sanctions and enforcement in
relation to any of the above.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 15
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Part 1 Introduction
Division 3 Constitutional basis for this Act and the Transitional Act

Section 7

(2) However, referred VET matters does not include the matter of
making alaw that excludes or limits the operation of alaw of a
referring State or a Territory to the extent that the law of the
referring State or Territory makes provision with respect to:

(&) primary or secondary education (including the education of
children subject to compulsory school education); or

(b) tertiary education that is recognised as higher education and
not vocational education and training; or

(c) therightsand obligations of persons providing or
undertaking apprenticeships or traineeships; or

(d) the qualifications or other requirements to undertake or carry
out any business, occupation or other work (other than that of
avocational education and training organisation); or

(e) thefunding by referring States or Territories of vocational
education and training; or

(f) the establishment or management of any agency of the State
or Territory that provides vocational education and training.

7 Meaning of non-referring State

(1) A Stateisanon-referring Stateif the State is not areferring State.

Note: For the meaning of referring State, see section 5.

(2) A Stateistaken not to be anon-referring State for the period
mentioned in subsection (4) if the Minister determines, by
legidative instrument, that the State is covered by this subsection.

(3) The Minister may make a determination under subsection (2) in
relation to a State if:

(a) before the day this section commences, he or she has
obtained the written agreement of the relevant Education
Minister for the State; and

(b) the written agreement requires, for the purposes of paragraph
51(xxxvii) of the Constitution, the relevant Education
Minister for the State to introduce legislation into the
Parliament of the State that:

(i) adoptsthe relevant version of this Act and the relevant
version of the Transitional Act; and

16
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Introduction Part 1
Constitutional basis for this Act and the Transitional Act Division 3

Section 8

(i) refersthe matter covered by subsection 5(5) to the
Commonwealth Parliament.

Note: Section 42 (disallowance) of the Legidlative Instruments Act 2003
does not apply to a determination (see section 44 of that Act).

(4) The period referred to in subsection (2) in relation to a Stateis the
period beginning on the day this section commences and ending on
the earlier of:

() the day that the legislation passed by the Parliament of the
State:
(i) adopting the relevant version of this Act and the
relevant version of the Transitional Act; and
(i) referring the matter covered by subsection 5(5) of this
Act to the Commonwealth Parliament;
comesinto force; and
(b) thelast day of the 12 month period beginning on the day this
section commences.

8 When application of this Act takes effect

Referring States

(1) ThisAct appliesin areferring State covered by paragraph 5(1)(a)
on and after the later of the following:
(a) the day that the legidation passed by the Parliament of the
State referring the matters covered by subsections 5(3) and
(5) to the Commonwealth Parliament receives the Royal
Assent;
(b) the day this section commences.

(2) ThisAct appliesin areferring State covered by paragraph 5(1)(b)
on and after the day that legidation passed by the Parliament of the
State:

(a) adopting the relevant version of this Act and the relevant
version of the Transitional Act; and
(b) referring the matter covered by subsection 5(5) to the
Commonwealth Parliament;
comes into force.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 17
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Section 9
Territories
(3) ThisAct appliesin aTerritory on and after the day this section
commences.
Non-referring States
(4) ThisAct appliesin relation to atraining organisation that operates
in anon-referring State on and after the day this section
commencesif:
(a) the organisation is aregistered provider (other than a
secondary school); or
(b) the organisation provides al or part of aVET coursein the
non-referring State and a referring State or a Territory; or
(c) the organisation provides all or part of aVET coursein the
non-referring State and offers all or part of aVET coursein a
referring State or a Territory to be provided in the referring
State or Territory.
Note: Paragraph (a)—registered provider is defined, see section 3.
(5) Inaddition to its effect apart from this subsection, subsection (4)

also has the effect it would have if each reference to an
organisation were, by express provision, confined to atrading
corporation.

9 Immunity from State and Territory laws

(1)

(2

Laws of referring States

An NVR registered training organisation that operatesin a
referring State is not subject to alaw of the referring State that
relatesto areferred VET matter (other than alaw that applies
whether or not a person is a training organisation).

Laws of a Territory

An NVR registered training organisation that operatesin a
Territory isnot subject to alaw of the Territory that relatesto a
referred VET matter (other than alaw that applies whether or not a
person is atraining organisation).

18 National Vocational Education and Training Regulator Bill 2010  No. , 2010
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Section 10

Laws of non-referring States

(3) Totheextent that aregistered training organisation isan NVR
registered training organisation that operates in a non-referring
State, the organisation is not subject to alaw of the non-referring
State that relates to:

(a) theregistration and regulation of vocational education and
training organisations (other than secondary schools); or

(b) the accreditation or other recognition of vocational education
and training courses or programs; or

(c) theissue and cancellation of vocational education and
training qualifications or statements of attainment; or

(d) the collection, publication, provision and sharing of
information about vocational education and training; or

(e) theinvestigative powers, sanctions and enforcement in
relation to any of the above;

other than alaw that applies whether or not a personisatraining
organisation.

10 When this Act does not apply—exclusion by a law of areferring
Stateor a Territory

(1) Thissection appliesif alaw of areferring State, or of a Territory,
declares a matter to be an excluded matter for the purposes of this
section in relation to:

(&) thewhole of this Act; or
(b) aspecified provision of this Act; or
(c) thisAct, other than a specified provision; or
(d) this Act, otherwise than to a specified extent.
(2) ThisAct, other than this section and Part 2 (Registration), does not

apply in relation to the excluded matter to the extent provided by
the declaration.

(3) Subsection (2) does not apply to a declaration to the extent
prescribed by the regulations.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 19
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Section 11

11 Addressinginconsistency between Commonwealth and State and

(1)

(2)

3

(4)

()

Territory laws

This section has effect despite anything else in this Act or the
Transitional Act.

This section applies to the interaction between a provision (the
displacement provision) of alaw of areferring State or a Territory
and a provision (the Commonwealth provision) of this Act or the
Transitional Act only if the displacement provision is declared by a
law of the State or Territory to be a VET legidation displacement
provision for the purposes of this section (either generally or
specifically in relation to the Commonwealth provision).

The Commonwealth provision does not:

(&) prohibit the doing of an act; or

(b) impose aliability (whether civil or criminal) for doing an act;
if the displacement provision specifically permits, authorises or
reguires the doing of that act.

The Commonwealth provision does not operate in or in relation to
the State or Territory to the extent necessary to ensure that no
inconsi stency arises between:

(@) the Commonwealth provision; and

(b) the displacement provision to the extent to which the
displacement provision would, apart from this subsection, be
inconsistent with the Commonwealth provision.

Note: The displacement provision is not covered by this subsection if
subsection (3) applies to the displacement provision: if that subsection

applies there would be no potential inconsistency to be dealt with by
this subsection.

Subsections (3) and (4) do not apply in relation to the displacement
provision to the extent to which the regulations provide that those
subsections do not apply in relation to the displacement provision.

20
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Section 12

Division 4—General application of thisAct and the
Transitional Act

12 Actsbhind the Crown

(1) ThisAct and the Transitional Act bind the Crown in each of its
capacities.

(2) ThisAct and the Transitional Act do not make the Crown liable to
be prosecuted for an offence or to any pecuniary penalty.

13 Actsnot to apply so asto exceed Commonwealth power

(1) Unlessthe contrary intention appears, if aprovision of thisAct or
the Transitional Act:
(8 would, apart from this section, have an application (an
invalid application) in relation to:
(i) oneor more particular persons, things, matters, places,
circumstances or cases; or
(ii) one or more classes (however defined or determined) of
persons, things, matters, places, circumstances or cases;
because of which the provision exceeds the Commonwealth’s
legidlative power; and
(b) also has at least one application (avalid application) in
relation to:
(i) oneor more particular persons, things, matters, places,
circumstances or cases; or
(ii) one or more classes (however defined or determined) of
persons, things, matters, places, circumstances or cases;
that, if it were the provision’s only application, would be
within the Commonwealth’ s legidlative power;
it isthe Parliament’ sintention that the provision is not to have the
invalid application, but isto have every valid application.

(2) Despite subsection (1), the provision is not to have a particul ar
valid application if:
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Division 4 Genera application of this Act and the Transitional Act

Section 14

(&) apart from this section, it is clear, taking into account the
provision’s context and the purpose or object underlying this
Act or the Transitional Act, as the case may be, that the
provision was intended to have that valid application only if
every invalid application, or a particular invalid application,
of the provision had also been within the Commonwealth’s
legidlative power; or

(b) the provision’s operation in relation to that valid application
would be different in a substantial respect from what would
have been its operation in relation to that valid application if
every invalid application of the provision had been within the
Commonweslth’s legidlative power.

(3) Subsection (2) does not limit the cases where a contrary intention
may be taken to appear for the purposes of subsection (1).

(4) Thissection appliesto aprovision of this Act and the Transitional
Act, whether enacted on or after the day this section commences.

14 Extension of Actsto external Territories

This Act and the Transitional Act extend to every externa
Territory.

15 Extra-territorial application

Unless the contrary intention appears, this Act and the Transitional
Act extend to acts, omissions, matters and things done outside
Australiain relation to:

(@) al or part of aVET course; or

(b) aVET qualification.
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Registering as an NVR registered training organisation Division 1

Section 16

Part 2—Registration

Division 1—Registering asan NVR registered training
or ganisation

Subdivision A—Applying for registration

16 Application for registration

(1) A person may apply to the National VET Regulator for
registration, including renewal of registration, asan NVR
registered training organisation.

(2) A body that is part of a State or Territory may apply to the National
VET Regulator for registration, including renewal of registration,
of the body as an NVR registered training organisation.

(3) An application for registration must be in aform approved by the
National VET Regulator and must be accompanied by:

(a) any information or documents that the Regulator requires,
and

(b) the application fee determined by the Minister, by legidative
instrument, under section 232.

17 Registration

Grant of application for registration

(1) The National VET Regulator may grant an application for
registration.

(2) Indeciding whether to grant an application, the National VET
Regulator must consider whether the applicant complies with:
(@) the VET Quality Framework; and

(b) the applicable conditions of registration set out in
Subdivision B of this Division.
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Division 1 Registering as an NVR registered training organisation

Section 18

(3) When considering the application, the National VET Regulator
may conduct an audit of any matter relating to the application.

(4) The National VET Regulator may charge a registration assessment
fee for considering the application.

Period of registration

(5) If the National VET Regulator grants an application, the Regulator
must also determine the period for which the applicant is
registered. The period must not be more than 5 years.

Note: For renewals of registration, see section 31.

Conditions of registration

(6) If the National VET Regulator considers it appropriate to do so, the
Regulator may impaose one or more conditions under subsection
29(1) to which an organisation’ s registration is subject.

Note: An NVR registered training organisation is also subject to statutory
conditions, see Subdivision B of this Division.

18 National VET Regulator to notify applicant of decision on
registration

The National VET Regulator must, within 30 days of its decision
to grant or reject an application for registration asan NVR
registered training organisation, notify the applicant, in writing, of:
(@) thedecision; and
(b) if the Regulator rejects the application—the reasons for the
decision; and
(c) if the Regulator grants the application—the following:
(i) the applicant’s scope of registration;
(ii) the period for which the organisation is registered;
(i) any conditions imposed on the organisation’s
registration under subsection 29(1);

(iv) theregistration fee payable by the applicant and, if the
feeisto be payable in instalments, the amount of each
instalment and the date on which it isto be paid.
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Registering as an NVR registered training organisation Division 1

Section 19

Note: Subparagraphs (c)(i) to (iii)—in relation to each NVR registered
training organisation, these details are included on the National
Register, see section 216.

19 National VET Regulator to issue certificate of registration

(1) After registering an applicant as an NVR registered training
organisation, the National VET Regulator must give the applicant a
certificate of registration.

(2) A certificate of registration must state the matters prescribed by the
regulations.

(3) A certificate of registration is primafacie evidence of the matters
stated in it.

20 Commencement and duration of registration

(1) An applicant’sregistration:
(@) commences.

(i) if itisarenewal of registration—on the day after the
day on which the NVR registered training
organisation’ s previous registration expired; or

(if) in any other case—on the day specified in awritten
notice given to the applicant; and
(b) subject to subsection (2), expires at the end of the period
determined by the National VET Regulator, unless the
applicant’ s registration is cancelled or withdrawn before that
time.

Note: The period of an NVR registered training organisation’ s registration
may be shortened, see paragraph 36(2)(c).

(2) The National VET Regulator may, in exceptional circumstances,
extend an NVR registered training organisation’s registration
without the organisation needing to apply to have its registration
renewed.

(3) If an NVR registered training organisation’ s registration is so
extended, areferencein this Act to the period of an NVR
registered training organisation’ s registration isto be read asa
reference to that period as so extended.
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Part 2 Registration
Division 1 Registering as an NVR registered training organisation

Section 21

Subdivision B—Conditions of registration

21 Complying with conditions

An NVR registered training organisation must:
(8 comply with the conditions set out in sections 22 to 28; and
(b) comply with any conditions imposed on the organisation’s
registration under subsection 29(1).

Note: Failure to comply with a condition of registration is a contravention of
acivil penalty provision, see section 111.

22 Condition—compliance with the VET Quality Framework

() An NVR registered training organisation must comply with the
Standards for NV R Registered Training Organisations.

(2) AnNVR registered training organisation must comply with the
Australian Qualifications Framework.

(3) AnNVR registered training organisation must comply with the
Data Provision Requirements.

23 Condition—satisfying Fit and Proper Person Requirements

An NVR registered training organisation must satisfy the Fit and
Proper Person Requirements.

24 Condition—satisfying the Financial Viability Risk Assessment
Requirements

An NVR registered training organisation must satisfy the Financial
Viability Risk Assessment Requirements.

25 Condition—notifying National VET Regulator of material
changes

() An NVR registered training organisation must notify the National
VET Regulator, in writing, if:
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Section 26

(&) an event occurs that would significantly affect the
organisation’s ability to comply with the VET Quality
Framework; or

(b) the name or contact details of an executive officer or high
managerial agent of the organisation change; or

(c) there are other substantial changes to the operations of the
organisation.

(2) The notice must be given to the National VET Regulator as soon as
practicable after the NVR registered training organisation becomes
aware of a matter mentioned in subsection (1).

26 Condition—other information must be provided

() An NVR registered training organisation must give the National
VET Regulator such information as the Regulator requests, by
notice in writing, for the purposes of this Act.

(2) A notice must specify the period within which the information
requested is to be given.

27 Condition—cooper ation

An NVR registered training organisation must cooperate with the
National VET Regulator, at |east to the extent that:

(a) itisnecessary for the Regulator to perform its functions; or

(b) itisnecessary to facilitate the Regulator’ s performance of its
functions.

28 Condition—compliance with directions given by the National
VET Regulator

(1) An NVR registered training organisation must comply with any
general directions given by the National VET Regulator, in
writing, to organisations on the way in which the VET Quality
Framework or other conditions of this Subdivision are to be
complied with.

(2) The National VET Regulator must publish a general direction on
its website.
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Division 1 Registering as an NVR registered training organisation

Section 29

29 Other conditions

(1) The National VET Regulator may impose other conditions on an
NVR registered training organisation’s registration. Such
conditions need not be imposed at the time of registration.

(2) The National VET Regulator may vary a condition imposed under
subsection (1).

30 National VET Regulator to notify NVR registered training
organisation of change in conditions of registration

The National VET Regulator must, within 30 days of its decision
to impose or vary a condition on an NVR registered training
organisation’ sregistration, notify the organisation, in writing, of:

(@) thedecision; and

(b) thereasonsfor the decision; and

(c) the period for which the condition isimposed.

Note: Details of conditionsimposed on an NVR registered training
organisation’s registration are included on the National Register, see
section 216.

Subdivision C—Renewing registration

31 Renewal of registration

(1) The National VET Regulator may renew an NVR registered
training organisation’ s registration under section 17 if the
organisation makes an application for renewal:

(a) at least 90 days before the day the organisation’s registration
expires; or
(b) within such shorter period as the Regulator allows.
(2) An application must be accompanied by the application fee

determined by the Minister, by legidative instrument, under
section 232.

(3) AnNVR registered training organisation’ s registration is taken to
continue until the organisation’ s application is decided.
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Section 31

(4) An NVR registered training organisation may apply for renewal of
registration during a period when all or part of its scope of
registration is suspended.
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Section 32

Division 2—Changing the scope of registration

32 Application for change of scope of registration

(1) If an NVR registered training organisation wishes to offer al or
part of a VET course that is not within its scope of registration, the
organisation may apply to the National VET Regulator to change
its scope of registration to include the VET course or part of the
VET course.

(2) An application must be in aform approved by the National VET
Regulator and must be accompanied by:
(&) any information or documents that the Regulator requires,
and
(b) the application fee determined by the Minister, by legislative
instrument, under section 232.

33 Change of scope of registration

(1) The National VET Regulator may grant an application for a change
in the applicant’ s scope of registration.

(2) Indeciding whether to grant an application, the National VET
Regulator must consider:

(a) the applicant’s ability to provide the VET course, or part of
the VET course, in accordance with the VET Quality
Framework; and

(b) theother VET courses, or parts of VET courses, offered by
the applicant; and

(c) whether the applicant complies with:

(i) the VET Quality Framework; and
(ii) the other conditions of registration set out in
Subdivision B of Division 1 of this Part.

(3) If the National VET Regulator grants an application, the Regulator
must determine the day from which the VET course, or part of the
VET course, may be delivered by the applicant.
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Section 34

34 National VET Regulator to notify applicant of decision on change
of scope of registration

The National VET Regulator must, within 30 days of its decision
to grant or reject an application for a change in scope of
registration, notify the applicant, in writing, of:
(@) thedecision; and
(b) if the Regulator rejects the application—the reasons for the
decision; and
(c) if the Regulator grants the application—the following:
(i) the applicant’s new scope of registration;
(i) the day from which the new VET course, or part of the
new VET course, may be delivered by the applicant;
(iii) the period for which the organisation is registered;
(iv) any conditionsimposed on the provider’s registration
under subsection 29(1).

Note: Paragraph (c)—in relation to each NVR registered training
organisation, these details are included on the National Register, see
section 216.
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Division 3 Ensuring compliance with the VET Quality Framework

Section 35

Division 3—Ensuring compliance with the VET Quality
Framework

Subdivison A—Audits

35 Audits

(1) The National VET Regulator may, at any time, conduct a
compliance audit of an NVR registered training organisation’s
operations to assess whether the organisation continues to comply
with the VET Quality Framework.

(2) The National VET Regulator may also review or examine any
aspect of an NVR registered training organisation’ s operations to
determine any systemic issues relating to the quality of vocational
education and training.

Subdivison B—Administrative sanctions

36 Sanctions

(1) This Subdivision appliesif:

(a) after natural justice requirements have been satisfied, the
National VET Regulator is satisfied that it is appropriate to
impose one or more sanctions on an NVR registered training
organisation; or

(b) inexceptional circumstances, the National VET Regulator is
satisfied that it is appropriate to impose one or more
sanctions on an NV R registered training organisation without
satisfying natural justice requirements.

(2) The National VET Regulator may do one or more of the following:
(a) giveawritten direction to an NVR registered training
organisation requiring the organisation to rectify a breach of
acondition on the organisation’ s registration;
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Ensuring compliance with the VET Quality Framework Division 3

Section 37

(b) give awritten direction to an NVR registered training
organisation requiring the organisation to notify its VET
students, in writing, of a matter set out in the direction;

(c) shorten the period of an NVR registered training
organisation’ sregistration;

(d) amend an NVR registered training organisation’ s scope of
registration;

(e) suspend al or part of an NVR registered training
organisation’ s scope of registration under section 38;

(f) cancel an NVR registered training organisation’ s registration
under section 39.

(3) Indetermining what action to take in relation to an NVR registered
training organisation, the National VET Regulator may have regard
to:

(a) the organisation’s conduct, or circumstances existing, before
the Regulator had cause to consider imposing a sanction on
the organisation (including before the commencement of this
section); and

(b) if section 37 applies—the organisation’s conduct, or
circumstances existing, since the Regulator gave the
organisation awritten notice as mentioned in that section.

37 Natural justice requirements

(1) For the purpose of paragraph 36(1)(a), before making a decision to
do any of the things mentioned in subsection 36(2) in relation to an
NVR registered training organisation, the National VET Regulator
must give the organisation a written notice:

(a) stating that the Regulator intends to make a decision to do a
thing mentioned in that subsection and the reasons for the
proposed decision; and

(b) inviting the organisation to give the Regulator a written
response to the notice:

(i) if the Regulator considers that the circumstances require
urgent action—within a period specified in the notice,
which must be at least 24 hours; or

(if) inany other case—within a period specified in the
notice, which must be at least 72 hours.
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Division 3 Ensuring compliance with the VET Quality Framework

Section 38

(2) After considering any response received within that period, if the
National VET Regulator still considers that the decision should be
made, the Regulator:

(8 may make the decision; and
(b) must give the NVR registered training organisation
concerned written notice of the decision.

38 Suspension

(1) The National VET Regulator may, by notice in writing, suspend al
or part of an NVR registered training organisation’ s scope of
registration.

Note: Details relating to an NV R registered training organisation whose

scope of registration is suspended are included on the National
Register, see section 216.

(2) During the period of suspension, the National VET Regulator may
require the NVR registered training organisation to do something,
not to do something, or both. This may include restrictions on:

(a) enrolling astudent inaVET course or part of aVET course;
or

(b) alowing aVET student to begin aVET course or part of a
VET course; or

(c) publishing or broadcasting an advertisement relating to a
VET course or any part of aVET course; or
(d) causing to be published or broadcast an advertisement
relating to aVET course or any part of aVET course.
Note: Failure to comply with the National VET Regulator’s requirementsis

an offence and a contravention of acivil penalty provision, see
sections 101 and 102 respectively.

39 Cancdllation

(1) The National VET Regulator may, by notice in writing, cancel an
NVR registered training organisation’ s registration in any
circumstances that the Regulator considers it appropriate to do so,
including for failure to pay aregistration fee.

Note: Details relating to an NVR registered training organisation whose

registration is cancelled are included on the National Register, see
section 216.
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Section 40

2

©)

An organisation whose registration is cancelled under this Act
must return its certificate of registration to the National VET
Regulator within 10 days of the day the cancellation takes effect.

Note: Failure to return a certificate of registration is a contravention of a
civil penalty provision, see section 112.

An organisation whose registration is cancelled under this Act may
not apply for registration as an NVR registered training
organisation for 2 years, or such shorter period as the National
VET Regulator considers appropriate, after the day the cancellation
takes effect.

40 Other enforcement action

To avoid doubt, the National VET Regulator may take action, or
cause action to be taken, under Part 6 (which deals with
enforcement) in addition to, or instead of, doing anything it may do
under this Subdivision.
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Section 41

Division 4—Requests for reassessment

41 Requestsfor reassessment

(1) Thissection appliesif, under this Part, the National VET Regulator
has:

(a) deferred making a decision to change an NVR registered
training organisation’s scope of registration; and

(b) identified issues that the organisation would need to address
before the Regulator would be satisfied that the organisation
has done whatever is required for the organisation’ s scope of
registration to be changed.

(2) Thissection also appliesif, under this Part, the National VET
Regulator has identified issues that an NVR registered training
organisation would need to address before the Regul ator would be
satisfied that the organisation has done whatever is required for:

(a) acondition imposed on the organisation’s registration to be
varied or removed; or

(b) the organisation’s scope of registration to be changed; or

(c) the organisation’s suspension to be lifted.

(3) The NVR registered training organisation may request, in writing,
that the National VET Regulator reassess its position in relation to
the issuesidentified by the Regulator.

(4) A request must:
(a) describe the actions taken by the NVR registered training
organisation to address the issues identified by the National
VET Regulator; and

(b) be accompanied by the reassessment fee determined by the
Minister, by legidative instrument, under section 232.

36
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Section 42

Division 5—Withdrawing registration

42 Withdrawing registration

(1) AnNVR registered training organisation may withdraw its
registration by giving written notice of withdrawal to the National
VET Regulator.

(2) If theNational VET Regulator is satisfied, in all the circumstances,
that it is appropriate to allow an NVR registered training
organisation’ s registration to be withdrawn, the Regulator must
advise the organisation, by notice in writing, of the day from which
the withdrawal takes effect.

(3) An organisation whose registration is withdrawn under this Act
must return its certificate of registration to the National VET
Regulator within 10 days of the day the withdrawal takes effect.

Note: Failure to return a certificate of registration is a contravention of a
civil penalty provision, see section 112.
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Section 43

Part 3—Accreditation of cour ses
Division 1—Applying for accreditation

43 Application for accreditation

(1) A person may apply to the National VET Regulator for the
accreditation of acourse asa VET accredited course.

(2) An application must be in aform approved by the National VET
Regulator and must be accompanied by:

(&) any information or documents that the Regulator requires,
and

(b) the application fee determined by the Minister, by legislative
instrument, under section 232.

44 Accreditation of course

Grant of application for accreditation of course

(1) The National VET Regulator may grant an application for the
accreditation of a course.

(2) Indeciding whether to grant an application, the National VET
Regulator must consider whether the course meets:

(@) the Standardsfor VET Accredited Courses; and
(b) the Australian Qualifications Framework.

Period of accreditation

(3) If the National VET Regulator grants an application, the Regulator
must also determine the period for which the course is accredited.
The period must not be more than 5 years.

Note: For renewals of accreditation, see section 50.
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Section 45

Conditions of accreditation

(4) If the National VET Regulator considersiit appropriate to do so, the
Regulator may impose one or more conditions under subsection
48(1) on the accreditation of a course.

45 National VET Regulator to notify applicant of decision on
accr editation of course

The National VET Regulator must, within 30 days of its decision
to grant or reject an application for the accreditation of a course as
aVET accredited course, notify the applicant, in writing, of:

(a) thedecision; and
(b) if the Regulator rejects the application—the reasons for the
decision; and
(c) if the Regulator grants the application—the following:
(i) the period for which the course is accredited;
(ii) any conditionsimposed on the accreditation of the
course under subsection 438(1).

Note: Paragraph (c)—in relation to each VET accredited course, these
details are included on the National Register, see section 216.

46 Commencement and duration of accreditation

(1) Accreditation of a course:
(& commences:

(i) if itisarenewal of the course' s accreditation asaVET
accredited course—on the day after the day on which
the VET accredited course’ s previous accreditation
expired; or

(ii) inany other case—on the day specified in awritten
notice given to the applicant; and
(b) subject to subsection (2), expires at the end of the period
determined by the National VET Regulator, unless the
accreditation of the VET accredited course is cancelled
before that time.

(2) The National VET Regulator may, in exceptional circumstances,
extend the period for which aVET accredited course is accredited
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Section 46

without the person in respect of whom the course is accredited
needing to apply for the accreditation of the course to be renewed.

(3) If the accreditation of aVET accredited course is so extended, a
reference in this Act to the period for which a course is accredited
isto beread as a reference to that period as so extended.
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Section 47

Division 2—Conditions of accreditation

47 Complying with conditions

A person must comply with any conditions imposed on the
accreditation of a VET accredited course under subsection 48(1).

Note: Failure to comply with a condition is a contravention of acivil penalty
provision, see section 130.

48 Conditions

(1) The National VET Regulator may impose conditions on the
accreditation of a VET accredited course. Such conditions need not
be imposed at the time of the course’ s accreditation.

(2) The National VET Regulator may vary a condition imposed under
subsection (1).

49 National VET Regulator to notify relevant person of changein
conditions of accr editation

The National VET Regulator must, within 30 days of its decision
to impose or vary a condition on the accreditation of aVET
accredited course, notify the person in respect of whom the course
is accredited, in writing, of:

(a) thedecision; and

(b) thereasonsfor the decision; and

(c) the period for which the condition isimposed.
Note: Details of conditionsimposed on the accreditation of aVET

accredited course are included on the National Register, see
section 216.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 41



© 00N O g b

10
11
12

13
14

Part 3 Accreditation of courses
Division 3 Renewing accreditation

Section 50

Division 3—Renewing accreditation

50 Renewal of accreditation

(1) The National VET Regulator may renew the accreditation of a
VET accredited course under section 44 if the person in respect of
whom the course is accredited makes an application for renewal:

(a) at least 90 days before the day accreditation of the course
expires; or
(b) within such shorter period as the Regulator allows.
(2) An application must be accompanied by the application fee

determined by the Minister, by legidative instrument, under
section 232.

(3) The accreditation of a VET accredited course is taken to continue
until the person’s application is decided.

42
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Section 51

Division 4—Amending VET accredited cour ses

51 Amending VET accredited courses

(1) The National VET Regulator may, at any timewhileaVET
accredited course is accredited, amend the course if the Regulator
considers it necessary to do so.

(2) The National VET Regulator may take such action:
() onitsown initiative; or
(b) if:
(i) an application is made by the person in respect of whom
the VET accredited course is accredited; and

(ii) the Regulator is satisfied that it is appropriate to amend
the course.

(3) An application must be;
(&) inaform approved by the National VET Regulator; and
(b) accompanied by:
(i) any information or documents that the Regul ator
requires, and
(ii) the application fee determined by the Minister, by
legislative instrument, under section 232.
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(1) The National VET Regulator may cancel the accreditation of a
VET accredited course.

(2) The National VET Regulator may take such action on its own
initiative if the Regulator is satisfied that:

(a) the VET accredited course does not meet:
(i) the Standardsfor VET Accredited Courses; or
(ii) the Australian Qualifications Framework; or

(b) the person in respect of whom the course is accredited no
longer has the capacity to satisfy the Standards for VET
Accredited Courses; or

(c) the personin respect of whom the course is accredited no
longer exists.

(3) The National VET Regulator may also take such action if:

(a) an application is made by the person in respect of whom the
VET accredited course is accredited; and

(b) the Regulator is satisfied that it is appropriate to cancel the
accreditation of the course.

(4) An application must be:
(@ inaform approved by the National VET Regulator; and
(b) accompanied by:
(i) any information or documents that the Regulator
requires; and
(i) the application fee determined by the Minister, by
legislative instrument, under section 232.
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Cancelling accreditation Division 5

Section 53

53 National VET Regulator to notify relevant persons of proposed
cancellation

(1) If the National VET Regulator proposes to cancel the accreditation
of aVET accredited course, the Regulator must advise, in writing,
the following of the proposed cancellation:

() each NVR registered training organisation that has the course
within its scope of registration;
(b) the VET Regulator of each non-referring State.

(2) Advice given under subsection (1) must state the day from which
the proposed cancellation is to take effect.

(3) Advice given under paragraph (1)(a) to an NVR registered training
organisation must also:

(a) advisethe organisation how it isto treat VET studentsin the
VET accredited course; and

(b) if the proposed cancellation would affect any conditions
imposed on the organisation’ s registration under subsection
29(1)—state what conditions will be imposed on the
organisation’ s registration from the day the proposed
cancellation takes effect.

54 When cancellation takes effect

(1) Cancellation of the accreditation of aVET accredited course takes
effect on aday determined by the National VET Regulator.
Note: Section 42 (disallowance) and Part 6 (sunsetting) of the Legidlative

Instruments Act 2003 do not apply to a determination (see sections 44
and 54 of that Act).

(2) However, the day determined by the National VET Regulator
must:
(a) beat least 30 days after adviceis given to each affected
person, as required by section 53; and
(b) takeinto account the needs of al VET students affected by
the cancellation.
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Part 4 National VET Regulator’s power to issue and cancel VET qualifications etc.
Division 1 Issue of VET qualifications and VET statements of attainment

Section 55

Part 4—National VET Regulator’s power to issue
and cancel VET qualifications etc.

Division 1—Issue of VET qualificationsand VET
statements of attainment

55 National VET Regulator may issue VET qualificationsand VET
statements of attainment

(1) The National VET Regulator may issue aVET qualificationto a
person who isacurrent or former VET student if the Regulator is
satisfied, on reasonable grounds, that the person has successfully
completed the requirements of the qualification.

(2) The National VET Regulator may issue a VET statement of
attainment to a person in relation to units of competency or
modules of aVET courseif the Regulator is satisfied, on
reasonable grounds, that the person has successfully completed the
reguirements of the units of competency or modules of the VET
course.

(3) The Nationa VET Regulator may only issue a VET qualification
or VET statement of attainment in relation to an NVR registered
training organisation in exceptional circumstances.

(4) The National VET Regulator may issue a VET qualification or
VET statement of attainment in relation to aformer registered
training organisation at any time.

(5) To avoid doubt, subsection (3) may apply in relation to atime
when an organisation was not an NVR registered training
organisation.
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National VET Regulator’s power to issue and cancel VET qualifications etc. Part 4
Cancellation of VET qualifications and VET statements of attainment Division 2

Section 56

Division 2—Cancellation of VET qualificationsand VET
statements of attainment

Subdivison A—Cancellation

56 National VET Regulator may cancel VET qualificationsand VET
statements of attainment

(1) The National VET Regulator may cancel aVET qualification or
VET statement of attainment issued to a person by an NVR
registered training organisation or former registered training
organisation if the Regulator is satisfied on reasonable grounds
that:

(a) the organisation did not provide, or arrange for another
person to provide, al or part of the assessment necessary for
the person to achieve the learning outcomes or competencies
required for:

(i) the quaification; or
(ii) the units of competency or modules specified in the
statement; or

(b) the qualification or statement was issued by the organisation:

(i) inerror; or

(if) because of adocument or representation that was false
or misleading, or was obtained or made in any other
improper way; or

(c) it was outside the organisation’ s scope of registration to issue
the qualification or statement to the person; or

(d) itisappropriate, in all the circumstances, because of action
the Regulator has taken, or istaking, in relation to:

(i) the VET course, or part of the VET course, to which the
gualification relates; or

(ii) the organisation, in respect of the VET courseg, or part of
the VET course, to which the qualification relates; or

(iii) part of the VET course to which the statement relates; or
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Part 4 National VET Regulator’s power to issue and cancel VET qualifications etc.
Division 2 Cancdllation of VET qualifications and VET statements of attainment

Section 57

(iv) theorganisation, in respect of part of the VET course to
which the statement relates.

(2) However, the National VET Regulator may only take action under
subsection (1) in relation to an NVR registered training
organisation if:

() the Regulator gives the organisation awritten direction
requiring the organisation to:
(i) cancel the VET qualification or VET statement of
attainment; and
(if) notify the person concerned, in writing, of the
cancellation;
within a period specified in the direction; and
(b) the organisation fails to comply with the direction within the
period specified in the direction.

(3) To avoid doubt, if an NVR registered training organisation has
been given awritten direction under paragraph (2)(a), the
organisation may cancel therelevant VET qualification or VET
statement of attainment even if the organisation’ s scope of
registration no longer allows the organisation to issue the
gualification or statement.

(4) The National VET Regulator may take action under subsection (1)
in relation to aformer registered training organisation at any time.

57 National VET Regulator to notify person concerned of proposed
cancellation

(1) Beforethe National VET Regulator cancels aperson’s VET
qualification or VET statement of attainment, the Regul ator must
give the person a written notice:

(a) stating that the Regulator intends to cancel the person’s
qualification or statement and the reasons for the proposed
cancellation; and

(b) inviting the person to give the Regulator a written response to
the notice:
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National VET Regulator’s power to issue and cancel VET qualifications etc. Part 4
Cancellation of VET qualifications and VET statements of attainment Division 2

Section 58

(i) if the Regulator considers that the circumstances require
urgent action—within a period specified in the notice,
which must be at least 24 hours; or

(ii) inany other case—within a period specified in the
notice, which must be at least 14 days.

(2) If the National VET Regulator is unable to give notice to a person
personally, the Regulator may give a notice mentioned in
subparagraph (1)(b)(ii) in any other way it considers appropriate,
including by:

(a) publishing the notice on its website; or
(b) publishing the noticein:
(i) anational daily newspaper that circulates throughout
Australia; and
(ii) aregiona daily newspaper of the State or Territory in
which the person concerned is believed to reside.

Note: See also section 28A of the Acts Interpretation Act 1901 (which deals
with service of documents).

(3) To avoid doubt, the National VET Regulator may not give a notice
mentioned in subparagraph (1)(b)(i) in away mentioned in
subsection (2).

58 National VET Regulator’s consideration of response

(1) After considering any response received within a period specified
in anatice, if the National VET Regulator still considers that the
VET qualification or VET statement of attainment should be
cancelled, the Regulator must cancel the qualification or statement.

(2) If theNational VET Regulator cancelsa VET qualification or VET
statement of attainment, the Regulator must:

(a) givethe person concerned written notice of the decision; and
(b) require the person concerned to return the qualification or
statement to the Regulator:
(i) inthe case of a notice mentioned in subparagraph
57(2)(b)(i)—within 7 days after the date of that notice;
or
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Part 4 National VET Regulator’s power to issue and cancel VET qualifications etc.
Division 2 Cancdllation of VET qualifications and VET statements of attainment

Section 59

(i) inthe case of anotice mentioned in subparagraph
57(2)(b)(ii)—within 30 days after the date of that notice
or within 30 days after the date the notice is published,
as the case requires.

59 When cancellation takes effect

(1) Subject to subsection (2), the cancellation of aperson’s VET
qualification or VET statement of attainment takes effect:

(8 inthe case of anotice mentioned in subparagraph
57(2)(b)(i)—7 days after the date of the notice; and

(b) in the case of a notice mentioned in subparagraph
57(2)(b)(ii)—30 days after the date of the notice or 30 days
after the date the notice is published, as the case reguires.

(2 If:

(@) aperson has applied to the Administrative Appeals Tribunal
for review of the National VET Regulator’s decision to
cancel the person’s VET qualification or VET statement of
attainment within the relevant 30 day period, as mentioned in
subparagraph 58(2)(b)(ii); and

(b) the person notifies the Regulator, in writing, of that fact
within the relevant 30 day period; and

(c) the decision of the Tribuna affirmsthe National VET
Regulator’ s cancellation decision;

cancellation of the qualification or statement takes effect when the
appeal isfinally determined or otherwise disposed of.

Subdivision B—Civil penalties

60 Civil penalty—failuretoreturn VET qualification or VET
statement of attainment

(1) A person contravenes this subsection if:
(a) the person isgiven a notice as mentioned in subparagraph
57(1)(b)(i); and
(b) the person failsto return his or her VET qualification or VET
statement of attainment to the National VET Regulator
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National VET Regulator’s power to issue and cancel VET qualifications etc. Part 4
Cancellation of VET qualifications and VET statements of attainment Division 2

Section 60

within 7 days after the date of the notice mentioned in that
subparagraph.

Civil penalty: 100 penalty units.

(2) A person contravenes this subsection if:
(a) the person isgiven a notice as mentioned in subparagraph
57(2)(b)(ii) (other than in away mentioned in subsection
57(2)); and
(b) the person failsto return his or her VET qualification or VET
statement of attainment to the National VET Regulator
within 30 days after the date of the notice.

Civil penalty: 100 penalty units.

(3) A person contravenes this subsection if:

(a) the National VET Regulator gives anotice in away
mentioned in subsection 57(2); and

(b) the person to whom the notice relates is aware of it; and

(c) the person failsto return the VET qualification or VET
statement of attainment to the Regulator within 30 days after
the date the notice is published.

Civil penalty: 100 penalty units.

(4) A person contravenes this subsection if:

(@) the cancellation of aperson’s VET qualification or VET
statement of attainment takes effect as mentioned in
subsection 59(2); and

(b) the person failsto return the qualification or statement to the
National VET Regulator within 7 days after the day that
cancellation takes effect.

Civil penalty: 100 penalty units.
Exception

(5) Subsections (2) and (3) do not apply if paragraphs 59(2)(a) and (b)
apply.
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Section 61

61 Civil penalty—use of cancelled VET qualification or VET
statement of attainment

A person contravenes this section if:

(a) the person purportsto hold a VET qualification or VET
statement of attainment; and

(b) the qualification or statement has been cancelled.
Civil penalty: 240 penalty units.
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Investigative powers Part 5
Requiring people to give information and produce documents or things Division 1

Section 62

Part 5—Investigative powers

Divison 1—Requiring people to give information and
produce documentsor things

Subdivision A—Requests by National VET Regulator

62 Request to person whois, or was, connected with aregistered
training organisation

(1) For the purposes of this Act, the National VET Regulator may
reguest a person who is, or was, connected with an NVR registered
training organisation or former registered training organisation:

(a) to givethe Regulator the information specified in the request;
or
(b) to produce to the Regulator the documents or things specified
in the request;
if the Regulator has reason to believe that the person is capable of
giving the information or producing the documents or things.

(2) The National VET Regulator may require that information to be
provided under paragraph (1)(a) isto be provided in writing.

(3) The National VET Regulator’ s request must:
(a) be served on the person; and
(b) beinwriting and signed by the Chief Commissioner; and
(c) specify the period within which the person must comply with
the request.

(4) The period specified under paragraph (3)(c) must be at least 14
days after the notice is served on the person, or within such shorter
period (but not less than 24 hours) as the National VET Regulator
considers reasonably necessary.

(5) The person must:
() givetheinformation; or
(b) produce the documents or things;
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Part 5 Investigative powers
Division 1 Requiring people to give information and produce documents or things

Section 63

within the time specified in the request, or within such further time
asthe National VET Regulator allows.

Note: Failure to comply with arequest is an offence, see section 64.

63 National VET Regulator may retain documents and things

(1) If adocument or thing is produced to the National VET Regulator
in accordance with a request under section 62, the Regulator:
(&) may take possession of, and may make copies of, the
document or thing, or take extracts from the document; and
(b) may retain possession of the document or thing for such
period asis necessary:
(i) for the purposes of this Act; or

(ii) for the purposes of an investigation to which the
document or thing relates; or

(iii) to enable evidence to be secured for the purposes of a
prosecution or civil penalty proceedings.

(2) Whilethe National VET Regulator retains the document or thing,
the Regulator must allow a person who would otherwise be entitled
to inspect the document or view the thing to do so at the times that
the person would ordinarily be able to do so.

Subdivision B—Offence and related provisions

64 Failureto comply with National VET Regulator’srequest

A person commits an offenceif:
(a) the personisgiven arequest under section 62; and
(b) the person failsto comply with the request.

Penalty: 30 penalty units.

65 Sdlf-incrimination etc.

(1) A personisnot excused from:
(& givinginformation; or
(b) producing adocument or thing;
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Section 65

when requested to do so under section 62 on the ground that doing
so might tend to incriminate the person or expose the personto a
penalty.

(2) However, in the case of an individual, none of the following:

(a) theinformation given;

(b) the document or thing produced;

(c) thegiving of the information or the producing of the
document or thing;

(d) any information, document or thing obtained as a direct or
indirect consequence of giving the information or producing
the document or thing;

isadmissible in evidence against the individual in:
(e) criminal proceedings, other than:
(i) proceedings for an offence against section 64; or

(ii) proceedings for an offence against section 137.1 or
137.2 of the Criminal Code (which deals with false or
misleading information or documents) that relates to
this Act; or

(iii) proceedingsfor an offence against section 149.1 of the
Criminal Code (which deals with obstruction of
Commonwealth public officials) that relates to this Act;
and

(f) civil proceedings for a contravention of acivil penalty
provision.
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Part 5 Investigative powers
Division 2 Searches of premises

Section 66

Division 2—Sear ches of premises
Subdivision A—Exercising monitoring or enforcement powers

66 Authorised officer may enter premises by consent or under a
warrant

(1) For the purpose of finding out whether this Act has been, or is
being, complied with or assessing the correctness of information
provided under this Act, an authorised officer may:

(a) enter any premises; and
(b) exercise the monitoring powers set out in section 67.

(2) If an authorised officer has reasonable grounds for suspecting that
there may be evidential material on any premises, the authorised
officer may:

(a) enter the premises; and
(b) exercise the enforcement powers set out in section 68.

(3) However, an authorised officer is not authorised to enter the
premises under this section unless:

(a) the occupier of the premises has consented to the entry and
the authorised officer has shown his or her identity card if
required by the occupier; or

(b) theentry is made under awarrant.

Note: If entry to the premises is with the occupier’s consent, the authorised
officer must leave the premisesif the consent ceases to have effect,
see section 72.

67 Monitoring powers of authorised officers

(1) Thefollowing are the monitoring powers that an authorised officer
may exercise in relation to premises under section 66:
(a) the power to search the premises and any thing on the
premises;
(b) the power to examine any activity conducted on the premises;
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Investigative powers Part 5
Searches of premises Division 2

Section 67

(c) the power to inspect, examine, take measurements of or
conduct tests on any thing on the premises;

(d) the power to make any still or moving image or any
recording of the premises or any thing on the premises;

(e) the power to inspect any document on the premises;

(f) the power to take extracts from, or make copies of, any such
document;

(g) the power to take onto the premises such equipment and
materials as the authorised officer requires for the purpose of
exercising powersin relation to the premises;

(h) the powers set out in subsections (2), (3) and (5).

Operating electronic equipment

(2) The monitoring powers include the power to operate electronic

equipment on the premises to see whether:
(@) the equipment; or
(b) adisk, tape or other storage device that:
(i) ison the premises; and
(ii) can be used with the equipment or is associated with it;

contains information that is relevant to determining whether there
has been compliance with this Act or to assessing the correctness
of information provided under this Act.

(3) The monitoring powersinclude the following powersin relation to

information described in subsection (2) found in the exercise of the
power under that subsection:

(a) the power to operate electronic equipment on the premises to
put the information in documentary form and remove the
documents so produced from the premises;

(b) the power to operate electronic equipment on the premisesto
transfer the information to a disk, tape or other storage device
that:

(i) isbrought to the premises for the exercise of the power;
or

(ii) ison the premises and the use of which for that purpose
has been agreed, in writing, by the occupier of the
premises,
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Part 5 Investigative powers
Division 2 Searches of premises

Section 67

and remove the disk, tape or other storage device from the
premises.

(4) Anauthorised officer may operate el ectronic equipment as
mentioned in subsection (2) or (3) only if he or she believes on
reasonable grounds that the operation of the equipment can be
carried out without damage to the equipment.

Securing thingsiif entry to premisesis under a monitoring warrant

(5) If entry to the premisesis under a monitoring warrant, the
monitoring powers include the power to secure athing for a period
not exceeding 24 hours if:

(a) thething isfound during the exercise of monitoring powers
on the premises; and
(b) an authorised officer believes on reasonable grounds that the
thing affords evidence of:
(i) the commission of an offence against this Act or the
contravention of acivil penalty provision or both; or
(ii) an offence against the Crimes Act 1914 or the Criminal
Code that relatesto this Act; and
(c) the authorised officer believes on reasonable grounds that:
(i) itisnecessary to secure thething in order to prevent it
from being concealed, lost or destroyed before a warrant
to seize the thing is obtained; and

(i) the circumstances are serious and urgent.

(6) If an authorised officer believes on reasonable grounds that the
thing needs to be secured for more than 24 hours, he or she may
apply to amagistrate for an extension of that period.

(7) The authorised officer must give notice to the occupier of the
premises, or another person who apparently represents the
occupier, of hisor her intention to apply for an extension. The
occupier or other person is entitled to be heard in relation to that
application.

(8) The provisions of this Division relating to the issue of monitoring
warrants apply, with such modifications as are necessary, to the
issue of an extension.
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Investigative powers Part 5
Searches of premises Division 2

Section 68

(9) The 24 hour period may be extended more than once.

68 Enforcement powers of authorised officers

(1) Thefollowing are the enforcement powers that an authorised
officer may exercisein relation to premises under section 66:

(@) if entry to the premisesiswith the occupier’ s consent—the
power to search the premises and any thing on the premises
for the evidential material the authorised officer has
reasonable grounds for suspecting may be on the premises;

(b) if entry to the premisesis under an enforcement warrant:

(i) the power to search the premises and any thing on the
premises for the kind of evidential material specified in
the warrant; and

(ii) the power to seize evidential material of that kind if the
authorised officer finds it on the premises;

(c) the power to inspect, examine, take measurements of,
conduct tests on or take samples of evidential material
referred to in paragraph (a) or (b);

(d) the power to make any still or moving image or any
recording of the premises or evidential material referred toin
paragraph (a) or (b);

(e) the power to take onto the premises such equipment and
materials as the authorised officer requires for the purpose of
exercising powersin relation to the premises,

(f) the powers set out in subsections (2), (3) and (6).

Powers relating to electronic equipment

(2) The enforcement powers include the power to operate electronic
equipment on the premises to see whether:

(&) the equipment; or
(b) adisk, tape or other storage device that:
(i) isonthe premises; and
(ii) can be used with the equipment or is associated with it;
contains evidential material referred to in paragraph (1)(a) or (b).
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Part 5 Investigative powers
Division 2 Searches of premises

Section 68

(3) The enforcement powersinclude the following powersin relation
to evidential material described in subsection (2) found in the
exercise of the power under that subsection:

(a) if entry to the premisesis under an enforcement warrant—the
power to seize the equipment and the disk, tape or other
storage device referred to in that subsection;

(b) the power to operate electronic equipment on the premisesto
put the evidential material in documentary form and remove
the documents so produced from the premises;

(c) the power to operate electronic equipment on the premises to
transfer the evidential material to adisk, tape or other storage
device that:

(i) isbrought to the premises for the exercise of the power;
or
(i) ison the premises and the use of which for that purpose
has been agreed, in writing, by the occupier of the
premises,
and remove the disk, tape or other storage device from the
premises.

(4) Anauthorised officer may operate el ectronic equipment as
mentioned in subsection (2) or (3) only if he or she believes on
reasonable grounds that the operation of the equipment can be
carried out without damage to the equipment.

(5) Anauthorised officer may seize equipment or adisk, tape or other
storage device as mentioned in paragraph (3)(a) only if:

(a) itisnot practicable to put the evidential material in
documentary form as mentioned in paragraph (3)(b) or to
transfer the evidential material as mentioned in
paragraph (3)(c); or

(b) possession of the equipment or the disk, tape or other storage
device by the occupier could constitute an offence against a
law of the Commonwealth.

Seizing other evidential material

(6) If:
(a) entry to the premisesis under an enforcement warrant; and
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(b) the authorised officer, in the course of searching for the kind
of evidential materia specified in the warrant, finds a thing
that the authorised officer believes on reasonable grounds to
be other evidential material; and

(c) the authorised officer believes on reasonable grounds that it
is necessary to seize the thing in order to prevent its
concealment, loss or destruction;

then the enforcement powersinclude seizing the thing.

69 Personsassisting authorised officers

Authorised officers may be assisted by other persons

(1) Anauthorised officer may, in entering premises under section 66
and in exercising monitoring powers or enforcement powersin
relation to the premises, be assisted by other personsif that
assistance is necessary and reasonable. A person giving such
assistance is a person assisting the authorised officer.

Powers of a person assisting the authorised officer

(2) A person assisting the authorised officer may:
(a) enter the premises; and
(b) exercise monitoring powers or enforcement powersin
relation to the premises, but only in accordance with a
direction given to the person by the authorised officer.

(3) A power exercised by a person assisting the authorised officer as
mentioned in subsection (2) istaken for all purposes to have been
exercised by the authorised officer.

(4) If adirection isgiven under paragraph (2)(b) in writing, the
direction is not alegidative instrument.

70 Useof forcein executing a warrant

In executing awarrant, an authorised officer executing the warrant
and a person assisting the authorised officer may use such force
against things as is necessary and reasonable in the circumstances.
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71 Authorised officer may ask questions and seek production of

documents

(1) If an authorised officer is authorised to enter premises because the
occupier of the premises consented to the entry, the authorised
officer may ask the occupier to:

() answer any questions relating to:
(i) the operation of this Act; or
(ii) information provided under this Act; or
(iii) the reasons for the authorised officer entering the
premises;
that are put by the authorised officer; and
(b) produce any document relating to:
(i) the operation of this Act; or
(if) information provided under this Act; or
(iii) thereasons for the authorised officer entering the
premises;
that is requested by the authorised officer.

(2) If an authorised officer is authorised to enter premises under a
warrant, the authorised officer may require any person on the
premises to:

() answer any questions relating to:
(i) the operation of this Act; or
(if) information provided under this Act; or
(iii) the reasonsfor the authorised officer entering the
premises;
that are put by the authorised officer; and
(b) produce any document relating to:
(i) the operation of this Act; or
(ii) information provided under this Act; or
(iii) thereasons for the authorised officer entering the
premises;
that is requested by the authorised officer.
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National Vocational Education and Training Regulator Bill 2010  No. , 2010



10
1
12

13

14
15
16

17
18

19
20
21
22

23

24
25
26
27
28
29
30

Investigative powers Part 5
Searches of premises Division 2

Section 72

Offence

(3) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (2);
and

(b) the person failsto comply with the requirement.

Penalty for contravention of this subsection: 30 penalty units.

Subdivision B—Obligations and incidental power s of
authorised officers

72 Consent

(1) Anauthorised officer must, before obtaining the consent of an
occupier of premises for the purposes of paragraph 66(3)(a),
inform the occupier that the occupier may refuse consent.

(2) A consent has no effect unless the consent is voluntary.

(3) A consent may be expressed to be limited to entry during a
particular period. If so, the consent has effect for that period unless
the consent is withdrawn before the end of that period.

(4) A consent that is not limited as mentioned in subsection (3) has
effect until the consent is withdrawn.

(5) If an authorised officer entered premises because of the consent of
the occupier of the premises, the authorised officer, and any person
assisting the authorised officer, must leave the premisesif the
consent ceases to have effect.

73 Announcement before entry under warrant

(1) Anauthorised officer must, before entering premises under a
warrant:
(8 announce that he or she is authorised to enter the premises;
and

(b) show hisor her identity card to the occupier of the premises,

or to another person who apparently represents the occupier,
if the occupier or other person is present at the premises; and
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(c) giveany person at the premises an opportunity to allow entry
to the premises.

(2) However, an authorised officer is not required to comply with
subsection (1) if he or she believes on reasonable grounds that
immediate entry to the premisesis required to ensure that the
effective execution of the warrant is not frustrated.

(3) If:
() an authorised officer does not comply with subsection (1)
because of subsection (2); and

(b) the occupier of the premises, or another person who
apparently represents the occupier, is present at the premises;

the authorised officer must, as soon as practicable after entering the
premises, show his or her identity card to the occupier or other
person.

74 Authorised officer to bein possession of warrant

Monitoring warrant

(1) If amonitoring warrant is being executed in relation to premises,
an authorised officer executing the warrant must be in possession
of the warrant or a copy of the warrant.

Enforcement warrant

(2) If an enforcement warrant is being executed in relation to premises,
an authorised officer executing the warrant must be in possession
of:

(a) thewarrant issued by the magistrate under section 86 or a
copy of the warrant as so issued; or

(b) theform of warrant completed under subsection 87(6) or a
copy of the form as so completed.

75 Details of warrant etc. to be given to occupier

If:
(8) awarrant is being executed in relation to premises; and

64 National Vocational Education and Training Regulator Bill 2010  No. , 2010



© 00 N O O b~ W NP

P <
o N W N P O

16

17

18

19
20

21
22
23
24
25
26
27
28
29
30
31
32
33

Investigative powers Part 5
Searches of premises Division 2

Section 76

(b) the occupier of the premises, or another person who
apparently represents the occupier, is present at the premises;

an authorised officer executing the warrant must, as soon as
practicable:

(c) do one of the following:

(i) if the warrant was issued under section 85 or 86—make
acopy of the warrant available to the occupier or other
person (which need not include the signature of the
magistrate who issued it);

(if) if the warrant was signed under section 87—make a
copy of the form of warrant completed under subsection
87(6) available to the occupier or other person; and
(d) inform the occupier or other person of the rights and
responsibilities of the occupier or other person under this
Division.

76 Expert assistanceto operate electronic equipment

(1) This section appliesto premisesto which awarrant relates.

Monitoring powers

(2) If entry to the premisesis under a monitoring warrant and an
authorised officer believes on reasonable grounds that:

(@) thereison the premisesinformation relevant to:
(i) determining whether there has been compliance with
this Act; or
(i) ng the correctness of information provided under
this Act;
that may be accessible by operating el ectronic equipment on
the premises; and
(b) expert assistanceis required to operate the equipment; and
(c) if he or she does not take action under this subsection, the
information may be destroyed, altered or otherwise interfered
with;
he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing aguard or other means.
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3

(4)

()

(6)

(7)

Enforcement powers

If entry to the premises is under an enforcement warrant and an
authorised officer believes on reasonable grounds that:

(@) thereison the premises evidential materia of the kind
specified in the warrant that may be accessible by operating
€lectronic equipment on the premises; and

(b) expert assistanceis required to operate the equipment; and

(c) if he or she does not take action under this subsection, the
evidential material may be destroyed, altered or otherwise
interfered with;

he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing a guard, or otherwise.

Notice to occupier

The authorised officer must give notice to the occupier of the
premises, or another person who apparently represents the
occupier, of hisor her intention to secure the equipment under
subsection (2) or (3) and of the fact that the equipment may be
secured for up to 24 hours.

Period equipment may be secured

The equipment may be secured:

(@) until the 24 hour period ends; or

(b) until the equipment has been operated by the expert;
whichever happensfirst.

Extensions

If an authorised officer believes on reasonabl e grounds that the
equipment needs to be secured for more than 24 hours, he or she
may apply to a magistrate for an extension of that period.

The authorised officer must give notice to the occupier of the
premises, or another person who apparently represents the
occupier, of hisor her intention to apply for an extension. The
occupier or other person is entitled to be heard in relation to that
application.

66
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(8)

(9)

The provisions of this Division relating to the issue of monitoring
warrants or enforcement warrants apply, with such modifications
as are necessary, to the issue of an extension.

The 24 hour period may be extended more than once.

77 Compensation for damage to electronic equipment

(D

)

3

(4)

()

This section appliesif:
(a) asaresult of electronic equipment being operated as
mentioned in this Division:
(i) damageis caused to the equipment; or
(ii) the datarecorded on the equipment is damaged; or

(iii) programs associated with the use of the equipment, or
with the use of the data, are damaged or corrupted; and

(b) the damage or corruption occurs because:
(i) insufficient care was exercised in selecting the person
who was to operate the equipment; or
(i) insufficient care was exercised by the person operating
the equipment.

The Commonwealth must pay the owner of the equipment, or the
user of the data or programs, such reasonable compensation for the
damage or corruption as the Commonwealth and the owner or user
agree on.

However, if the owner or user and the Commonwealth fail to
agree, the owner or user may ingtitute proceedings in the Federal
Court for such reasonable amount of compensation as the Federal
Court determines.

In determining the amount of compensation payable, regard isto
be had to whether the occupier of the premises, or the occupier’s
employees and agents, if they were available at the time, provided
any appropriate warning or guidance on the operation of the
equipment.

In this section:

damage, in relation to data, includes damage by erasure of data or
addition of other data.

National Vocational Education and Training Regulator Bill 2010  No. , 2010 67



o N O g b~ W

10

1
12

13
14

15
16

17
18

19
20

21
22
23

24

25

26

27
28

Part 5 Investigative powers
Division 2 Searches of premises

Section 78

Subdivision C—Occupier’srights and responsibilities

78 Occupier entitled to observe execution of warrant

@ If:
() awarrant isbeing executed in relation to premises; and

(b) the occupier of the premises, or another person who
apparently represents the occupier, is present at the premises,

the occupier or other person is entitled to observe the execution of
the warrant.

(2) Theright to observe the execution of the warrant ceases if the
occupier or other person impedes that execution.

(3) Thissection does not prevent the execution of the warrant in 2 or
more areas of the premises at the same time.

79 Occupier to provide authorised officer with facilitiesand
assistance

(1) The occupier of premises to which awarrant relates, or another
person who apparently represents the occupier, must provide:

(@) an authorised officer executing the warrant; and
(b) any person assisting the authorised officer;

with all reasonable facilities and assistance for the effective
exercise of their powers.

(2) A person commits an offenceif:
(a) the person is subject to subsection (1); and
(b) the person failsto comply with that subsection.

Penalty for contravention of this subsection: 30 penalty units.
Subdivision D—General provisionsrelating to seizure

80 Copies of seized thingsto be provided

(1) If an enforcement warrant is being executed and an authorised
officer seizes:
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(2)

(@ adocument, film, computer file or other thing that can be
readily copied; or
(b) astorage device, the information in which can be readily
copied;
the authorised officer must, if requested to do so by the occupier of
the premises, or another person who apparently represents the
occupier and who is present when the warrant is executed, give a
copy of the thing or the information to the occupier or other person
as soon as practicable after the seizure.

However, subsection (1) does not apply if possession of the
document, film, computer file, thing or information by the occupier
or other person could constitute an offence against alaw of the
Commonwealth.

81 Receiptsfor things seized

(D

(2)

If athing is seized under this Division, an authorised officer must
provide areceipt for the thing.

If 2 or more things are seized, they may be covered in the one
receipt.

82 Return of seized things

(D

)

Subject to any contrary order of a court, if an authorised officer
seizes athing under this Division, an authorised officer must take
reasonable stepsto return it if:
(a) thereason for its seizure no longer exists or it is decided that
it is not to be used in evidence; or

(b) the period of 60 days after its seizure ends;

whichever happensfirst, unless the thing is forfeited or forfeitable
to the Commonwealth or is the subject of a dispute asto
ownership.

If, apart from this subsection, an authorised officer would be
required to take reasonabl e steps to return a thing under

subsection (1) because of paragraph (1)(b), the authorised officer is
not required to do so if:
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(&) proceedingsin respect of which the thing may afford
evidence were ingtituted before the end of the 60 days and
have not been completed (including an appeal to a court in
relation to those proceedings); or

(b) thething may continue to be retained because of an order
under section 83; or

(c) the Commonwealth, the National VET Regulator or an
authorised officer is otherwise authorised (by alaw, or an
order of acourt, of the Commonweslth or of a State or
Territory) to retain, destroy, dispose of or otherwise deal with
the thing.

(3) A thing that isrequired to be returned under this section must be
returned to the person from whom it was seized (or to the owner if
that person is not entitled to possess it).

83 Magistrate may permit athing to beretained

(1) Anauthorised officer may apply to a magistrate for an order
permitting the retention of the thing for afurther period if:

(a) beforethe end of 60 days after the seizure; or

(b) before the end of a period previously specified in an order of
amagistrate under this section;

proceedings in respect of which the thing may afford evidence
have not commenced.

(2) If the magistrate is satisfied that it is necessary for the thing to
continue to be retained:
(a) for the purposes of an investigation in respect of:

(i) an offence against this Act or an offence against the
Crimes Act 1914 or the Criminal Code that relates to
this Act; or

(ii) acontravention of acivil penalty provision; or
(iii) both an offence mentioned in subparagraph (i) and a
civil penalty provision; or
(b) to enable evidence of an offence mentioned in paragraph (a)
or acivil penalty provision to be secured for the purposes of
aprosecution, civil penalty proceedings or both;
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the magistrate may order that the thing may continue to be retained
for a period specified in the order (which must not exceed 3 years).

(3) Before making the application, the authorised officer must:

(a) take reasonable steps to discover who has an interest in the
retention of the thing; and

(b) if itispracticableto do so, naotify each person whom the
authorised officer believes to have such an interest of the
proposed application.

84 Disposal of things

If:
(@) athingisseized under this Division; and
(b) apart from this section, an authorised officer would be
required to take reasonable steps to return the thing to a
person; and
(c) either:
(i) theauthorised officer cannot, despite making reasonable
efforts, locate the person; or
(ii) the person has refused to take possession of the thing;
the National VET Regulator may dispose of the thing in such
manner as the Regulator considers appropriate.

Note: If the operation of this section would result in an acquisition of
property otherwise than on just terms, see section 234.

Subdivison E—Warrants

85 Monitoring warrants

Application for warrant

(1) An authorised officer may apply to amagistrate for a warrant
under this section in relation to premises.

I ssue of warrant

(2) The magistrate may issue the warrant if the magistrate is satisfied,
by information on oath or affirmation, that it is reasonably
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necessary that one or more authorised officers should have access
to the premises for the purpose of:

(a) determining whether this Act has been, or is being, complied
with; or

(b) assessing the correctness of information provided under this
Act.

(3) However, the magistrate must not issue the warrant unless the
authorised officer or some other person has given to the magistrate,
either oraly or by affidavit, such further information (if any) asthe
magistrate requires concerning the grounds on which the issue of
the warrant is being sought.

Content of warrant

(4) Thewarrant must:
(a) describe the premisesto which the warrant relates; and
(b) state that the warrant isissued under this section; and
(c) statethat the warrant isissued for the purpose of:
(i) determining whether this Act has been, or is being,
complied with; or
(i) ng the correctness of information provided under
this Act; and
(d) authorise one or more authorised officers (whether or not
named in the warrant) from time to time while the warrant
remainsin force:
(i) to enter the premises; and
(ii) to exercise the powers set out in Subdivisions A and B
of this Division in relation to the premises; and
(e) state whether the entry is authorised to be made at any time
of the day or during specified hours of the day; and
(f) specify the day (not more than 6 months after the issue of the
warrant) on which the warrant ceasesto bein force.

72 National Vocational Education and Training Regulator Bill 2010  No. , 2010



© 00 N O

10
1
12
13
14

15

16
17
18

19
20

21

22
23

24
25
26
27
28
29
30

Investigative powers Part 5
Searches of premises Division 2

Section 86

86 |ssue of enforcement warrants

(D

2

3

(4)

Application for warrant

An authorised officer may apply to a magistrate for awarrant
under this section in relation to premises.

I ssue of warrant

The magistrate may issue the warrant if the magistrate is satisfied,
by information on oath or affirmation, that there are reasonable
grounds for suspecting that thereis, or there may be within the next
72 hours, evidential material on the premises.

However, the magistrate must not issue the warrant unless the
authorised officer or some other person has given to the magistrate,
either orally or by affidavit, such further information (if any) asthe
magi strate requires concerning the grounds on which the issue of
the warrant is being sought.

Content of warrant

The warrant must:
(@) describe the premises to which the warrant relates; and
(b) statethat the warrant isissued under this section; and

(c) specify the kind of evidential material that isto be searched
for under the warrant; and

(d) name one or more authorised officers; and
(e) authorise the authorised officer or authorised officers so
named:
(i) to enter the premises; and
(i) to exercisethe powers set out in Subdivisions A, B and
D of thisDivision in relation to the premises; and

(f) state whether the entry is authorised to be made at any time
of the day or during specified hours of the day; and

(9) specify the day (not more than one week after the issue of the
warrant) on which the warrant ceases to be in force.
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87 Enforcement warrants by telephone, fax etc.

(D

(2)

3

(4)

Application for warrant

An authorised officer may apply to a magistrate by telephone, fax
or other electronic means for awarrant under section 86 in relation
to premises:
(&) inan urgent case; or
(b) if the authorised officer believes, on reasonable grounds, that
the delay that would occur if an application were madein
person would frustrate the effective execution of the warrant.

Voice communication

The magistrate may require communication by voice to the extent
that it is practicable in the circumstances.

Information

Before applying for the warrant, the authorised officer must
prepare information (of the kind mentioned in subsection 86(2)) in
relation to the premises that sets out the grounds on which the
warrant is sought. If it is necessary to do so, the authorised officer
may apply for the warrant before the information is sworn or
affirmed.

Sgning of warrant

If the magistrate is satisfied:
(a) after considering the terms of the information; and

(b) after receiving such further information (if any) asthe
magi strate requires concerning the grounds on which the
issue of the warrant is being sought;
that there are reasonable grounds for issuing the warrant, the
magistrate may complete and sign the same warrant that the
magistrate would issue under section 86 if the application had been
made under that section.

74 National Vocational Education and Training Regulator Bill 2010  No. , 2010



~N o o b~ WwDN

10
11

12

13
14

15

16
17
18
19

20

21
22

23

24
25

26

27
28
29

30

Investigative powers Part 5
Searches of premises Division 2

Section 87

()

(6)

(7)

(8)

(9)

Informing authorised officer

If the magistrate completes and signs the warrant, the magistrate
must inform the authorised officer, by telephone, fax or other
electronic means, of:

(a) theterms of the warrant; and

(b) the day on which, and the time at which, the warrant was
signed.

Form of warrant

The authorised officer must then complete aform of warrant in the
same terms as the warrant completed and signed by the magistrate,
stating on the form:
(@) the name of the magistrate; and
(b) the day on which, and the time at which, the warrant was
signed.

Completed form of warrant to be given to magistrate

The authorised officer must also, not later than the day after the
day on which the warrant ceased to be in force or the day of
execution of the warrant, whichever is earlier, send to the
magistrate:
(a) theform of warrant completed by the authorised officer; and
(b) theinformation referred to in subsection (3), which must
have been duly sworn or affirmed.

Attachment

The magistrate must attach to the documents provided under
subsection (7) the warrant signed by the magistrate.

Authority of warrant

A form of warrant duly completed under subsection (6) is authority
for the same powers as are authorised by the warrant signed by the
magistrate.

(10) If:
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(a) itismaterial, in any proceedings, for a court to be satisfied
that an exercise of a power was authorised by this section;
and

(b) the warrant signed by the magistrate authorising the exercise
of the power is not produced in evidence;

the court must assume, unless the contrary is proved, that the
exercise of the power was not authorised by such awarrant.

88 Offencerelating to warrants by telephone, fax etc.

An authorised officer commits an offence if:

(a) the authorised officer statesin a document that purportsto be
aform of warrant under section 87 the name of a magistrate,
unless that magistrate signed the warrant; or

(b) the authorised officer states on aform of warrant under that
section a matter that, to the authorised officer’s knowledge,
departsin amaterial particular from the terms of the warrant
signed by the magistrate under that section; or

(c) the authorised officer purports to execute, or present to
another person, a document that purports to be aform of
warrant under that section that the authorised officer knows:

(i) has not been approved by a magistrate under that
section; or

(i) departsin amaterial particular from the terms of a
warrant signed by a magistrate under that section; or

(d) the authorised officer givesto a magistrate aform of warrant
under that section that is not the form of warrant that the
authorised officer purported to execute.

Penalty: Imprisonment for 2 years.

Subdivision F—Appointment of authorised officers and issue of
identity cards

89 Appointment of authorised officers

(1) The Chief Commissioner may, in writing, appoint a member of the
staff of the Regulator as an authorised officer for the purposes of
this Act.
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(2) The Chief Commissioner must not appoint a person as an
authorised officer unless the Chief Commissioner is satisfied that
the person has suitable qualifications and experience to properly
exercise the powers of an authorised officer.

(3) Anauthorised officer must, in exercising powers as an authorised
officer, comply with any directions of the Chief Commissioner.

(4) If adirection is given under subsection (3) in writing, the direction
is not alegidative instrument.

90 Identity cards

(1) The Chief Commissioner must issue an identity card to an
authorised officer.

Form of identity card

(2) Theidentity card must:
(8) beintheform approved by the Chief Commissioner; and
(b) contain arecent photograph of the authorised officer.

Offence

(3) A person commits an offenceif:
(a) the person has been issued with an identity card; and
(b) the person ceases to be an authorised officer; and

(c) the person does not, as soon as practicable after so ceasing,
return the identity card to the Chief Commissioner.

Penalty: 1 penalty unit.

(4) An offence against subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Defence: card lost or destroyed
(5) Subsection (3) does not apply if the identity card was lost or
destroyed.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3) of the Criminal Code.
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Part 5 Investigative powers
Division 2 Searches of premises

Section 91

Authorised officer must carry card

(6) An authorised officer must carry his or her identity card at all times
when exercising powers as an authorised officer.

Subdivision G—Power s of magistrates

91 Federal Magistrates—consent to nomination

(1) A Federal Magistrate may, by writing, consent to be nominated by
the Minister under subsection (2).

(2) The Minister may, by writing, nominate a Federal Magistrate in
relation to whom a consent isin force under subsection (1) to be a
magistrate for the purposes of this Act.

(3) A nomination under subsection (2) is not alegidlative instrument.

92 Magistrates—per sonal capacity

Powers conferred personally

(1) A power conferred on a magistrate by this Division is conferred on
the magistrate:

(&) inapersona capacity; and
(b) not as acourt or amember of acourt.

Powers need not be accepted

(2) The magistrate (other than a Federal Magistrate) need not accept
the power conferred.

Protection and immunity

(3) A magistrate exercising a power conferred by this Division has the
same protection and immunity as if he or she were exercising the
power:

(a) asthe court of which the magistrate is a member; or

(b) asamember of the court of which the magistrateisa
member.
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 93

Part 6—Enforcement

Division 1—Offences and civil penalty provisions

Subdivision A—Conduct by NVR registered training
or ganisations

93 Offence—providing all or part of VET cour se outside scope of
registration

An NVR registered training organisation commits an offence if:
(@) the organisation providesal or part of aVET course; and

(b) the VET course, or part of the VET course, is not within the
organisation’ s scope of registration.

Penalty: 120 penalty units.

94 Civil penalty—providing all or part of VET cour se outside scope
of registration

An NVR registered training organisation contravenes this section
if:
(a) the organisation provides all or part of a VET course; and

(b) the VET course, or part of the VET course, is not within the
organisation’s scope of registration.

Civil penalty: 240 penalty units.

95 Offence—issuing VET qualification outside scope of registration

An NVR registered training organisation commits an offence if:
(a) the organisation purportsto issue a VET qualification; and

(b) the qualification relatesto a VET course that is not within the
organisation’s scope of registration.

Penalty: 300 penalty units.
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 96

96 Civil penalty—issuing VET qualification outside scope of
registration

An NVR registered training organisation contravenes this section
if:
(a) the organisation purportsto issue aVET qualification; and

(b) the qualification relatesto aVET course that is not within the
organisation’ s scope of registration.

Civil penalty: 600 penalty units.

97 Offence—issuing VET statement of attainment outside scope of
registration

An NVR registered training organisation commits an offence if:

(a) the organisation purportsto issue a VET statement of
attainment; and

(b) the statement relatesto part of aVVET course that is not
within the organisation’ s scope of registration.

Penalty: 300 penalty units.

98 Civil penalty—issuing VET statement of attainment outside scope
of registration

An NVR registered training organisation contravenes this section
if:
(a) the organisation purportsto issue a VET statement of
attainment; and

(b) the statement relatesto part of a VET course that is not
within the organisation’ s scope of registration.

Civil penalty: 600 penalty units.
99 Offence—advertising all or part of VET cour se outside scope of
registration

An NVR registered training organisation commits an offence if:
(a) the organisation:
(i) publishes or broadcasts an advertisement; or
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 100

(i) causesto be published or broadcast an advertisement;
and

(b) the advertisement makes a representation that the
organisation provides, or will provide, al or part of aVET
course; and

(c) the VET course, or part of the VET course, is nhot within the
organisation’ s scope of registration.

Penalty: 120 penalty units.

100 Civil penalty—advertising all or part of VET course outside
scope of registration

An NVR registered training organisation contravenes this section
if:
(@) the organisation:
(i) publishes or broadcasts an advertisement; or

(ii) causesto be published or broadcast an advertisement;
and

(b) the advertisement makes a representation that the
organisation provides, or will provide, al or part of aVET
course; and

(c) the VET course, or part of the VET course, is not within the
organisation’s scope of registration.

Civil penalty: 240 penalty units.

101 Offence—certain conduct prohibited while scope of registration
suspended

(1) An NVR registered training organisation commits an offence if:
(a) al or part of the organisation’s scope of registration is
suspended; and
(b) during the period of suspension, the National VET Regulator
requires the organisation to do something; and
(c) the organisation does not do that thing.

Penalty: 120 penalty units.
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 102

(2) An NVR registered training organisation commits an offence if:
(a) al or part of the organisation’s scope of registration is
suspended; and
(b) during the period of suspension, the National VET Regulator
requires the organisation not to do something; and
(c) the organisation doesthat thing.

Penalty: 120 penalty units.

102 Civil penalty—certain conduct prohibited while scope of
registration suspended

(1) AnNVR registered training organisation contravenes this
subsection if:
(a) al or part of the organisation’s scope of registration is
suspended; and
(b) during the period of suspension, the National VET Regulator
requires the organisation to do something; and
(c) the organisation does not do that thing.

Civil penalty: 240 penalty units.

(2) An NVR registered training organisation contravenes this
subsection if:
(a) all or part of the organisation’s scope of registration is
suspended; and
(b) during the period of suspension, the National VET Regulator
requires the organisation not to do something; and
(c) the organisation does that thing.

Civil penalty: 240 penalty units.

103 Offence—issuing VET qualification without providing adequate
assessment

(1) An NVR registered training organisation commits an offence if:
(a) the organisation issuesaVET qualification; and
(b) the requirements of the qualification relate to assessment
provided, or purportedly provided, by the organisation; and
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 104

(c) the organisation did not provide, or arrange for another
person to provide, the assessment necessary for aVET
student to satisfy the requirements of the qualification.

Penalty: 120 penalty units.

(2) AnNVR registered training organisation commits an offenceif:

(a) the organisation issuesaVET qualification; and

(b) the requirements of the qualification relate to assessment
provided, or purportedly provided, by the organisation and
another registered training organisation; and

(c) inrespect of the requirements of the qualification relating to
the organisation, the organisation did not provide, or arrange
for another person to provide, the assessment necessary for a
VET student to satisfy the requirements of the qualification.

Penalty: 120 penalty units.

104 Civil penalty—issuing VET qualification without providing
adequate assessment

(1) AnNVR registered training organisation contravenes this
subsection if:

(a) the organisation issuesaVET qualification; and

(b) the requirements of the qualification relate to assessment
provided, or purportedly provided, by the organisation; and

(c) the organisation did not provide, or arrange for another
person to provide, the assessment necessary for aVET
student to satisfy the requirements of the qualification.

Civil penalty: 240 penalty units.

(2) An NVR registered training organisation contravenes this
subsection if:

(a) theorganisation issuesaVET quadlification; and

(b) the requirements of the qualification relate to assessment
provided, or purportedly provided, by the organisation and
another registered training organisation; and

(c) inrespect of the requirements of the qualification relating to
the organisation, the organisation did not provide, or arrange
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 105

for another person to provide, the assessment necessary for a
VET student to satisfy the requirements of the qualification.

Civil penalty: 240 penalty units.

105 Offence—issuing VET statement of attainment without
providing adequate assessment

() AnNVR registered training organisation commits an offence if:

(a) theorganisation issuesaVET statement of attainment; and

(b) the units of competency or modules specified in the statement
relate to assessment provided, or purportedly provided, by
the organisation; and

(c) the organisation did not provide, or arrange for another
person to provide, the assessment necessary for aVET
student to satisfy the requirements of those units of
competency or modules.

Penalty: 120 penalty units.

(2) AnNVR registered training organisation commits an offenceif:
(a) theorganisationissuesaVET statement of attainment; and
(b) the units of competency or modules specified in the statement
relate to assessment provided, or purportedly provided, by
the organisation and another registered training organisation;
and

(c) inrespect of the units of competency or modules relating to
the organisation, the organisation did not provide, or arrange
for another person to provide, the assessment necessary for a
VET student to satisfy the requirements of those units of
competency or modules.

Penalty: 120 penalty units.
106 Civil penalty—issuing VET statement of attainment without
providing adequate assessment

(1) AnNVR registered training organisation contravenes this
subsection if:

(a) the organisation issuesaVET statement of attainment; and
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 107

(b) the units of competency or modules specified in the statement
relate to assessment provided, or purportedly provided, by
the organisation; and

(c) the organisation did not provide, or arrange for another
person to provide, the assessment necessary for aVET
student to satisfy the regquirements of those units of
competency or modules.

Civil penalty: 240 penalty units.

(2) An NVR registered training organisation contravenes this
subsection if:

(a) the organisation issuesaVET statement of attainment; and

(b) the units of competency or modules specified in the statement
relate to assessment provided, or purportedly provided, by
the organisation and another registered training organisation;
and

(c) inrespect of the units of competency or modules relating to
the organisation, the organisation did not provide, or arrange
for another person to provide, the assessment necessary for a
VET student to satisfy the requirements of those units of
competency or modules.

Civil penalty: 240 penalty units.

107 Offence—issuing VET qualification without ensuring adequate
assessment

An NVR registered training organisation commits an offence if:
(a) the organisation issues, or purportsto issue, aVET
gualification to a VET student; and
(b) the organisation did not satisfy itself that the VET student
had successfully satisfied the requirements of the
qualification.

Penalty: 120 penalty units.
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 108

108 Civil penalty—issuing VET qualification without ensuring
adequate assessment

An NVR registered training organisation contravenes this section
if:
(a) the organisation issues, or purportsto issue, aVET
qualification to a VET student; and

(b) the organisation did not satisfy itself that the VET student
had successfully satisfied the requirements of the
qualification.

Civil penalty: 240 penalty units.

109 Offence—issuing VET statement of attainment without ensuring
adequate assessment

An NVR registered training organisation commits an offence if:

(a) the organisation issues, or purportsto issue, aVET statement
of attainment to a VET student; and

(b) the organisation did not satisfy itself that the VET student
had successfully satisfied the requirements of the units of
competency or modules specified in the statement.

Penalty: 120 penalty units.

110 Civil penalty—issuing VET statement of attainment without
ensuring adequate assessment

An NVR registered training organisation contravenes this section
if:
(a) the organisation issues, or purportsto issue, aVET statement
of attainment to aVET student; and
(b) the organisation did not satisfy itself that the VET student
had successfully satisfied the requirements of the units of
competency or modules specified in the statement.

Civil penalty: 240 penalty units.
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 111

111 Civil penalty—breach of condition of registration

(1) An NVR registered training organisation contravenes this
subsection if:

(a) acondition of the organisation’ s registration, as mentioned in
section 21, is of akind prescribed by the regulations for the
purposes of this paragraph; and

(b) the organisation does an act or omitsto do an act; and

(c) theact or omission breaches the condition.

Civil penalty: 240 penalty units.

(2) AnNVR registered training organisation contravenes this
subsection if:

() acondition of the organisation’ s registration, as mentioned in
section 21, is of akind prescribed by the regulations for the
purposes of this paragraph; and

(b) the organisation does an act or omitsto do an act; and

(c) theact or omission breaches the condition.

Civil penalty: 120 penalty units.

112 Civil penalty—failureto return certificate of registration

(1) A former registered training organisation contravenes this
subsection if:
(a) the organisation’s registration has been cancelled under this
Act; and
(b) the organisation failsto return its certificate of registration to
the National VET Regulator within 10 days of the day the
cancellation takes effect.

Civil penalty: 120 penalty units.

(2) A former registered training organisation contravenes this
subsection if:
(a) the organisation’s registration has been withdrawn under this
Act; and
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 113

(b) the organisation failsto return its certificate of registration to
the National VET Regulator within 10 days of the day the
withdrawal takes effect.

Civil penalty: 120 penalty units.

113 Geographical jurisdiction

Section 15.4 of the Criminal Code (extended geographical
jurisdiction—category D) applies to each offence against this
Subdivision.

Subdivision B—Conduct that is prohibited if not an NVR
registered training organisation

114 Offence—falsely claiming to be an NVR registered training
organisation

A person commits an offence if:
(@) the person holds himself, herself or itself out asan NVR
registered training organisation; and
(b) the personisnot an NVR registered training organisation.

Penalty: 300 penalty units.
115 Civil penalty—falsely claiming to be an NVR registered training
organisation

A person contravenes this section if:

(a) the person holds himself, herself or itself out asan NVR
registered training organisation; and
(b) the personisnot an NVR registered training organisation.

Civil penalty: 600 penalty units.
116 Offence—providing, or offeringto provide, all or part of aVET
cour se without registration

(1) A person commits an offenceif:
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 117

(a) the person provides, or offersto provide, al or part of aVET
coursein areferring State or a Territory; and

(b) the personisnot an NVR registered training organisation.
Penalty: 300 penalty units.

(2) A person commits an offenceif:

(@) the person isaregistered provider (other than a secondary
schooal); and

(b) the person provides, or offersto provide, all or part of aVET
course in anon-referring State; and

(c) the personisnot an NVR registered training organisation.

Penalty: 300 penalty units.
Note: Paragraph (a)—registered provider is defined, see section 3.

117 Civil penalty—providing, or offeringto provide, all or part of a
VET coursewithout registration

(1) A person contravenes this subsection if:

(a) the person provides, or offersto provide, al or part of aVET
coursein areferring State or a Territory; and

(b) the personisnot an NVR registered training organisation.
Civil penalty: 600 penalty units.

(2) A person contravenes this subsection if:

(@) the person isaregistered provider (other than a secondary
schooal); and

(b) the person provides, or offersto provide, all or part of aVET
course in anon-referring State; and

(c) the personisnot an NVR registered training organisation.
Civil penalty: 600 penalty units.
Note: Paragraph (a)—registered provider is defined, see section 3.
118 Offence—issuing VET qualification

A person commits an offence if:
(a) the person purportsto issue a VET qualification; and
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Division 1 Offences and civil penalty provisions

Section 119

(b) the person is not aregistered training organisation.

Penalty: 300 penalty units.

119 Civil penalty—issuing VET qualification

A person contravenes this section if:
(@) the person purportsto issue a VET qualification; and
(b) the person is not aregistered training organisation.

Civil penalty: 600 penalty units.

120 Offence—issuing VET statement of attainment

A person commits an offenceif:

(a) the person purportstoissue aVET statement of attainment;
and

(b) the person is not aregistered training organisation.

Penalty: 300 penalty units.

121 Civil penalty—issuing VET statement of attainment

A person contravenes this section if:

(a) the person purportstoissue aVET statement of attainment;
and

(b) the person is not aregistered training organisation.

Civil penalty: 600 penalty units.
Subdivision C—Other prohibited conduct

122 Offence—making false or misleading representation in
advertisement

A person commits an offence if:
(a) the person makes a representation that relates to:
(i) al or part of aVET course; or
(ii) acoursethat isheld out asbeing a VET course; or
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Enforcement Part 6
Offences and civil penalty provisions Division 1

Section 123

(iii) part of acourse that isheld out as being part of aVET
course; or
(iv) aVET quadification; or
(v) aquadification that isheld out asbeingaVET
gualification; and
(b) the representation is made in connection with an
advertisement; and

(c) therepresentation isfalse or misleading in a material
particular.

Penalty: 60 penalty units.

123 Civil penalty—making false or misleading representation in
advertisement

A person contravenes this section if:
(a) the person makes a representation that relates to:
(i) al or part of aVET course; or
(if) acoursethat isheld out asbeing a VET course; or

(iii) part of acourse that isheld out as being part of aVET
course; or
(iv) aVET quadlification; or
(v) aqualification that is held out asbeingaVET
qualification; and
(b) the representation is made in connection with an
advertisement; and

(c) therepresentation isfalse or misleading in a materia
particular.

Civil penalty: 120 penalty units.

124 Offence—making false or misleading representation relating to
VET courseor VET qualification

A person commits an offenceif:
(a) the person makes arepresentation that relates to:
(i) al or part of aVET course; or
(ii) acoursethat isheld out asbeing aVET course; or
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Part 6 Enforcement
Division 1 Offences and civil penalty provisions

Section 125

(iii) part of acourse that isheld out as being part of aVET
course; or

(iv) aVET quadification; or
(v) aquadification that isheld out asbeingaVET
gualification; and
(b) therepresentation isfalse or misleading in a material
particular.

Penalty: 60 penalty units.

125 Civil penalty—making false or misleading representation
relatingto VET courseor VET qualification

A person contravenes this section if:
(&) the person makes a representation that relates to:
(i) al or part of aVET course; or
(ii) acoursethat isheld out asbeing aVET course; or

(iii) part 