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A Bill for an Act relating to the export of wheat,
and for other purposes

The Parliament of Australia enacts:

Part 1—Introduction

1 Short title
This Act may be cited as the Wheat Export Marketing Act 2008.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with

Wheat Export Marketing Bill 2008  No. , 2008
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Part 1 Introduction

Section 3

column 2 of the table. Any other statement in column 2 has effect
according to itsterms.

Commencement information

Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

1. Sectionsland Theday on which this Act receivesthe
2and anythingin  Royal Assent.

this Act not
elsawhere covered
by thistable
2. Sections3to 1 July 2008. 1 July 2008
90
Note: Thistable relates only to the provisions of this Act as originally

passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Objects

The objects of this Act are asfollows:

(a) to promote the development of a bulk wheat export
marketing industry that is efficient, competitive and
responsive to the needs of wheat growers;

(b) to provide aregulatory framework in relation to participants
in the bulk wheat export marketing industry.

4 Simplified outline

The following is asimplified outline of this Act:

*  ThisAct sets up a system for regulating exports of wheat
(other than wheat in bags or containers).

2 Wheat Export Marketing Bill 2008  No. , 2008
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Introduction Part 1

Section 5

»  Exporters of wheat must be accredited under the whesat export
accreditation scheme.

*  Anexporter will not be eligible for accreditation unless the
exporter is acompany that satisfies the eligibility criteria set
out in the scheme.

» Theédligibility criteriainclude being afit and proper company.

* Anaccredited wheat exporter must comply with conditions of
accreditation (including reporting conditions).

*  Wheat Exports Australia (WEA) will administer the wheat
export accreditation scheme.

*  WEA has power to:

(@) obtaininformation from accredited wheat
exporters; and

(b) direct the audit of an accredited wheat exporter.
e TheMinister may direct WEA to carry out an investigation.

*  WEA will report to growers on an annual basis.

5 Definitions
In this Act;

ACCC means the Australian Competition and Consumer
Commission.

accesstest has the meaning given by section 24.

access undertaking has the same meaning asin Part I11A of the
Trade Practices Act 1974.

accredited wheat exporter means a company that is accredited as
an accredited wheat exporter under the wheat export accreditation
scheme.

Wheat Export Marketing Bill 2008  No. , 2008 3
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Part 1 Introduction

Section 5

ACN has the same meaning as in the Corporations Act 2001.

associated entity has the same meaning as in the Corporations Act
2001.

Australian law means alaw of the Commonwealth or of a State or
Territory.

business includes a venture or concern in trade or commerce,
whether or not conducted on aregular, repetitive or continuous
basis.
business day means aday that is not:

() aSaturday; or

(b) aSunday; or

(c) apublic haliday in the place concerned.

civil penalty order means an order under subsection 76(1).

civil penalty provision means a provision declared by this Act to
be acivil penalty provision.

company includes a co-operative.

continuous disclosure rules has the meaning given by subsection
24(4).

co-operative means a body corporate incorporated under alaw of a
State or Territory relating to:

(a) co-operatives; or
(b) co-operative societies.

customs officer means:
(a) the Chief Executive Officer of Customs; or

(b) an officer of customs within the meaning of the Customs Act
1901.

designated sanitary or phytosanitary measure means a measure
applied by or under alaw of aforeign country:
(a) to protect animal or plant life or health from risks arising
from the entry, establishment or spread of pests, diseases,
disease-carrying organisms or disease-causing organisms; or

4 Wheat Export Marketing Bill 2008  No. , 2008
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Introduction Part 1

Section 5

(b) to protect human or animal life or health from risks arising
from additives, contaminants, toxins or disease-causing
organisms in foods, beverages or feedstuffs; or

(c) to protect human life or health from:

(i) risksarising from diseases carried by animals or plants;
or

(ii) risksarising from diseases carried by products of
animals or plants; or
(iii) the entry, establishment or spread of pests; or
(d) to prevent or limit other damage from the entry,
establishment or spread of pests;

to the extent to which the measure relates to the importation into
the foreign country of:

(e) barley; or
(f) canola; or
(9) lupins; or
(h) oats; or
(i) wheat.

evidential burden, in relation to a matter, means the burden of
adducing or pointing to evidence that suggests a reasonable
possibility that the matter exists or does not exist.

executive officer of acompany means:
(a) adirector of the company; or
(b) the chief executive officer (however described) of the
company; or
(c) thechief financia officer (however described) of the
company; or
(d) the secretary of the company.

external auditor means a person authorised under section 32 to be
an external auditor for the purposes of this Act.

externally-administered body corporate has the same meaning as
in the Corporations Act 2001.

Federal Court means the Federal Court of Australia

Wheat Export Marketing Bill 2008  No. , 2008 5
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Part 1 Introduction

Section 5

foreign country includes aregion where:

(a) theregionisacolony, territory or protectorate of aforeign
country; or

(b) theregion ispart of aforeign country; or

(c) theregion isunder the protection of aforeign country; or

(d) aforeign country exercises jurisdiction or control over the
region; or

(e) aforeign country isresponsible for the region’s international
relations.

foreign law means alaw of aforeign country.
involved in a contravention has the meaning given by section 6.
marketing year means a 12-month period beginning on 1 October.

penalty unit has the meaning given by section 4AA of the Crimes
Act 1914.

port terminal facility means a ship loader that is:
(a) ataport; and
(b) capable of handling wheat in bulk;
and includes any of the following facilities:
(c) anintakelreceival facility;
(d) agrain storage facility;
(e) aweighing facility;
(f) ashipping belt;
that is:
(g) at the port; and
(h) associated with the ship loader; and
(i) capable of dealing with wheat in bulk.

port terminal service means a service (within the meaning of

Part 111 A of the Trade Practices Act 1974) provided by means of a
port terminal facility, and includes the use of a port terminal
facility.

post-cancellation compliance report has the meaning given by
subsection 21(4).

6
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Introduction Part 1

Section 5

post-cancellation export report has the meaning given by
subsection 21(2).

pre-cancellation period has the meaning given by subsection
21(5).

pre-surrender compliance report has the meaning given by
subsection 22(5).

pre-surrender export report has the meaning given by subsection
22(3).

pre-surrender period has the meaning given by subsection 22(6).

protected confidential information has the meaning given by
section 73.

provider, in relation to a port terminal service, means the entity
that is the owner or operator of the port terminal facility that is
used (or isto be used) to provide the service.

related body corporate has the same meaning asin the
Corporations Act 2001.

United Nations sanctions provision means:

(@) aprovision of regulations made for the purposes of section 6
of the Charter of the United Nations Act 1945; or

(b) any of the following provisions of the Charter of the United
Nations Act 1945:

(i) subsection 20(1);
(i) subsection 20(3C);
(iii) subsection 21(1);
(iv) subsection 21(2C);
(V) subsection 27(1);
(vi) subsection 27(2);
(vii) subsection 27(5);

(viii) subsection 27(6);
(ix) subsection 28(1);

(x) subsection 28(2);

(xi) subsection 32(1); or

Wheat Export Marketing Bill 2008  No. , 2008 7
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Section 6

(c) any of the following provisions of the Customs Act 1901:
(i) subsection 233BABAB(1);
(ii) subsection 233BABAB(6);
(iii) subsection 233BABAC(1);
(iv) subsection 233BABAC(6);
(v) subsection 233C(1);
(vi) subsection 233C(2).

WEA means Wheat Exports Australia.
WEA Chair means the Chair of WEA.

WEA member means a member of WEA, and includes the WEA
Chair.

WEA staff means the staff described in section 61.

wheat export accreditation scheme means the scheme under
subsection 8(1).

wheat export charge amounts means:
(8 amounts of charge imposed by Part 5 of Schedule 14 to the
Primary Industries (Customs) Charges Regulations 2000; and
(b) amounts payable under section 15 of the Primary Industries
Levies and Charges Collection Act 1991 in relation to that
charge.

6 Involved in a contravention

For the purposes of this Act, a person has been involved in a
contravention if, and only if, the person:

(a) has aided, abetted, counselled or procured the contravention;
or

(b) hasinduced, whether by threats or promises or otherwise, the
contravention; or

(c) hasbeeninany way, directly or indirectly, knowingly
concerned in, or party to, the contravention; or

(d) has conspired with othersto effect the contravention.

8 Wheat Export Marketing Bill 2008  No. , 2008
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Section 7

Part 2—Wheat export accreditation scheme

Division 1—Compliance with the wheat export
accreditation scheme

7 Compliance with the wheat export accreditation scheme

(1) A person must not export wheat if the person is not an accredited
wheat exporter.

(2) Subsection (1) does not apply if the wheat is exported in:
(@ abag; or
(b) acontainer;
that is capable of holding not more than 50 tonnes of wheat.

(3) A person who wishesto rely on subsection (2) bears an evidential
burden in relation to that matter.

Note: For evidential burden, see section 5.

Ancillary contraventions

(4) A person must not:

(a) aid, abet, counsel or procure a contravention of
subsection (1); or

(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (1); or

(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (1); or

(d) conspire with others to effect a contravention of

subsection (1).
Civil penalty provisions

(5) Subsections (1) and (4) arecivil penalty provisions.

Note 1: Part 8 provides for pecuniary penalties for breaches of civil penalty
provisions.

Wheat Export Marketing Bill 2008  No. , 2008 9
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Section 7

Note 2: For transitional provisions, see Schedule 3 to the Wheat Export
Marketing (Repeal and Consequential Amendments) Act 2008.

10 Wheat Export Marketing Bill 2008  No. , 2008
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Section 8

Division 2—Formulation of the wheat export accreditation
scheme

8 Wheat export accreditation scheme

() WEA may, by legidative instrument, formulate a scheme (to be
known as the wheat export accreditation scheme) about any or all
of the following matters:

(a) the accreditation of companies as accredited wheat exporters;

(b) amatter required or permitted by this Act to be included in
the wheat export accreditation scheme;

(c) ancillary or incidental matters.

Note: For variation and revocation, see subsection 33(3) of the Acts
Interpretation Act 1901.

(2) To avoid doubt, the wheat export accreditation scheme is taken to
be alaw of the Commonwealth.

9 Administrative decisons under the wheat export accreditation
scheme

(1) Thewheat export accreditation scheme may make provision in
relation to amatter by conferring a power to make a decision of an
administrative character on WEA.

(2) Thewheat export accreditation scheme may empower WEA to
make any or all of the following decisions:

() adecisionto grant an accreditation otherwise than by way of
renewal;

(b) adecision to grant an accreditation by way of renewal;

(c) adecision to suspend an accreditation;

(d) adecision to cancel an accreditation;

(e) adecision to consent to the surrender of an accreditation;

(f) adecision to impose one or more conditions to which an
accreditation is subject;

(g) adecision to revoke or vary acondition imposed as
mentioned in paragraph (f);

Wheat Export Marketing Bill 2008  No. , 2008 11



© 00N O 0 b~

11
12

13
14
15

16
17

18

19

20
21
22

23
24

25

26
27

28

29
30

Part 2 Wheat export accreditation scheme
Division 2 Formulation of the wheat export accreditation scheme

Section 10

(h) adecision to vary an accreditation otherwise than as
mentioned in paragraph (f) or (g).

(3) Subsection (2) does not limit subsection (1).

(4) Thewheat export accreditation scheme must require WEA to
consult a company before making any of the following decisions
under the scheme:

(a) adecision to refuse the company’s application for
accreditation;

(b) adecision to cancel the company’s accreditation;

(c) adecision to suspend the company’s accreditation;

(d) adecision to impose one or more conditions to which the
company’ s accreditation is subject;

(e) adecision to revoke or vary a condition of the company’s
accreditation, where the condition was imposed as mentioned
in paragraph (2)(f);

(f) adecision to vary the company’s accreditation otherwise than
as mentioned in paragraph (2)(f) or (g).

Note: For review of decisions, see Part 6.

10 Application fees

(1) Thewheat export accreditation scheme may provide that an
application under the scheme must be accompanied by the fee (if
any) specified in the scheme.

(2) A fee under subsection (1) must not be such asto amount to
taxation.

11 Accreditation isnot transferable

The wheat export accreditation scheme must provide that an
accreditation is not transferable.

12 Duration of accreditation

(1) Thewheat export accreditation scheme must provide that, unless a
company’ s accreditation is sooner cancelled or surrendered, the

12 Wheat Export Marketing Bill 2008  No. , 2008
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Formulation of the wheat export accreditation scheme Division 2

Section 12

accreditation remainsin force for the period specified by WEA in
the instrument of accreditation.

(2) Subsection (1) does not prevent the scheme making provision for a
suspension of accreditation.

(3) Subsection (1) does not prevent the scheme making provision for a
grant of accreditation by way of renewal.

Wheat Export Marketing Bill 2008  No. , 2008 13
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Section 13

Division 3—Eligibility for accreditation

13 Eligibility for accreditation

(1) Thewheat export accreditation scheme must provide that a
company is not eligible for accreditation unless:
(@) the company is:
(i) registered as acompany under Part 2A.2 of the
Corporations Act 2001; or
(if) aco-operative; and
(b) the company is atrading corporation to which paragraph
51(xx) of the Constitution applies; and
(c) WEA issatisfied that the company is afit and proper
company, having regard to the following:
(i) thefinancia resources available to the company;
(ii) the company’srisk management arrangements;
(iii) the company’s business record;
(iv) the company’srecord in situations requiring trust and
candour;
(v) the business record of each executive officer of the
company;
(vi) the experience and ability of each executive officer of
the company;
(vii) therecord in situations requiring trust and candour of
each executive officer of the company;

(viii) whether the company, or an executive officer of the
company, has been convicted of an offence against an
Australian law or aforeign law, where the offence
relates to dishonest conduct;

(ix) whether the company, or an executive officer of the
company, has been convicted of an offence against an
Australian law or aforeign law, where the offence
relates to the conduct of a business;

(x) whether an order for a pecuniary penalty has been made
against the company, or an executive officer of the

14
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Wheat export accreditation scheme Part 2
Eligibility for accreditation Division 3

Section 13

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

company, under section 1317G of the Corporations Act
2001 or section 76 of the Trade Practices Act 1974;

if the company is or has been accredited under the
wheat export accreditation scheme—whether the
company has contravened a condition of the company’s
accreditation;

whether an executive officer of the company has been
involved in a contravention of a condition of an
accreditation under the wheat export accreditation
scheme;

whether the company, or an executive officer of the
company, has been convicted of an offence against
section 136.1, 137.1 or 137.2 of the Criminal Code;

whether the company, or an executive officer of the
company, has committed or been involved in repeated
contraventions, or a serious contravention, of a
designated sanitary or phytosanitary measure;

whether the company, or an executive officer of the
company, has committed or been involved in a
contravention of a United Nations sanctions provision;
whether the company, or an executive officer of the
company, has committed or beeninvolved in a
contravention of an Australian law or aforeign law,
where the contravention relates to trade in barley,
canola, lupins, oats or wheat;

such other matters (if any) as WEA considers relevant;
and

(d) WEA issatisfied that the company is not an
externally-administered body corporate; and

(e) if the company, or an associated entity, isthe provider of one
or more port terminal services—WEA is satisfied that the
company or associated entity, as the case may be, passes the
access test in relation to each of those services; and

(f) if the wheat export accreditation scheme specifies one or

more other eligibility requirements—WEA is satisfied that
those requirements are met.

Wheat Export Marketing Bill 2008  No. , 2008 15
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Fit and proper company—5-year limit

(2) Subparagraphs (1)(c)(i) to (xvii) do not apply to an act, omission,
matter or thing that occurred:

(@) if the company isnot, and has never been, accredited under
the wheat export accreditation scheme—before the start of
the 5-year period that ended when the company made its
application for accreditation; or

(b) if the company is or has been accredited under the wheat
export accreditation scheme—before the start of the 5-year
period that ended when the company first became accredited
under the wheat export accreditation scheme.

Ancillary provisions

(3) For the purposes of the application of subparagraph (1)(c)(viii),
(ix) or (xiii) to a person who is an executive officer of a company,
itisimmaterial whether a conviction occurred before or after the
person became an executive officer of the company. Thisrule has
effect subject to subsection (2).

(4) For the purposes of the application of subparagraph (1)(c)(x) to a
person who is an executive officer of acompany, it isimmaterial
whether an order for a pecuniary penalty was made before or after
the person became an executive officer of the company. Thisrule
has effect subject to subsection (2).

(5) For the purposes of the application of subparagraph (1)(c)(xii),
(xiv), (xv) or (xvi) to aperson who is an executive officer of a
company, it isimmaterial whether a contravention occurred before
or after the person became an executive officer of the company.
This rule has effect subject to subsection (2).

(6) For the purposes of paragraph (1)(c), it isimmaterial whether an
act, omission, matter or thing occurred before or after the
commencement of this section. This rule has effect subject to
subsection (2).

(7) Subparagraphs (1)(c)(i) to (xvi) do not limit
subparagraph (1)(c)(xvii).
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Wheat export accreditation scheme Part 2
Eligibility for accreditation Division 3

Section 13

(8) Thissection extendsto acts, omissions, matters and things outside
Australia

(9) Thissection does not affect the operation of Part VIIC of the
Crimes Act 1914 (which includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose
spent convictions and require persons aware of such convictions to
disregard them).
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Part 2 Wheat export accreditation scheme
Division 4 Conditions of accreditation

Section 14

Division 4—Conditions of accreditation

14 Conditions of accreditation

The wheat export accreditation scheme must provide that an
accreditation is subject to the following conditions:

(&) acondition that an accredited wheat exporter must comply
with arequirement under subsection 25(2) or 31(1);

(b) the conditionsthat, under section 15, 16 or 17, are required to
be imposed by the scheme;

(c) such other conditions (if any) as are specified in the scheme;

(d) such conditions (if any) as are imposed under the scheme by
WEA.

15 Condition—annual export report

(1) Thewheat export accreditation scheme must provide that itisa
condition of accreditation that an accredited wheat exporter must,
within;

(&) 30 days after the end of each marketing year; or
(b) if WEA alows alonger period—that longer period;
give WEA awritten report setting out:

(c) the quantity of wheat exported by the accredited wheat
exporter during that year, broken down by specification and
country of destination; and

(d) thetermsand conditions on which the accredited wheat
exporter, or arelated body corporate, acquired wheat from
growers during that year for export by the accredited wheat
exporter.

(2) Paragraphs (1)(c) and (d) do not apply to the export of wheat in:
(&) abag; or
(b) acontainer;
that is capable of holding not more than 50 tonnes of wheat.
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Wheat export accreditation scheme Part 2
Conditions of accreditation Division 4

Section 16

16 Condition—annual compliancereport

The wheat export accreditation scheme must providethat itisa
condition of accreditation that an accredited wheat exporter must,
within:
(a) 30 days after the end of each marketing year; or
(b) if WEA alows alonger period—that longer period;
give WEA awritten report relating to the accredited wheat
exporter’s compliance, during that year, with:
(c) the conditions of the accredited wheat exporter’s
accreditation under the wheat export accreditation scheme;
and

(d) Australian laws, and foreign laws, that are applicable to the
accredited wheat exporter’ s export trade in wheat; and

(e) the United Nations sanctions provisions.

17 Condition—report about notifiable matters

The wheat export accreditation scheme must provide that itisa
condition of accreditation that, if:
() an event occurs or a circumstance comes into existence; and
(b) the event or the circumstanceis:

(i) aground on which WEA could cancel an accredited
wheat exporter’ s accreditation under the wheat export
accreditation scheme; or

(i) likely to result in a conclusion that the company is not a
fit and proper company within the meaning of the wheat
export accreditation scheme;

the accredited wheat exporter must, within 14 days after the
occurrence of the event or the coming into existence of the
circumstance, give WEA awritten report about the matter.

18 Compliance with conditions of accreditation

Compliance with certain conditions etc.

(1) An accredited wheat exporter must comply with a condition of
accreditation referred to in paragraph 14(c) or (d) or section 15 or
16.

Wheat Export Marketing Bill 2008  No. , 2008 19
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Part 2 Wheat export accreditation scheme
Division 4 Conditions of accreditation

Section 18

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of
subsection (1); or
(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (1); or

(d) conspire with others to effect a contravention of
subsection (1).

Compliance with condition relating to notifiable matters etc.

(3) An accredited wheat exporter must comply with the condition of
accreditation referred to in section 17.

(4) A person must not:

(a) aid, abet, counsel or procure a contravention of
subsection (3); or

(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (3); or

(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (3); or

(d) conspire with others to effect a contravention of

subsection (3).
Civil penalty provisions

(5) Subsections (1), (2), (3) and (4) are civil penalty provisions.

Note: Part 8 provides for pecuniary penalties for breaches of civil penalty
provisions.
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Wheat export accreditation scheme Part 2
Cancellation of accreditation Division 5

Section 19

Division 5—Cancellation of accreditation

19 Cancellation of accreditation

Mandatory cancellation

(1) Thewheat export accreditation scheme must provide that WEA
must cancel the accreditation of a company if:
(a) the company is neither:
(i) registered asacompany under Part 2A.2 of the
Corporations Act 2001; nor
(ii) aco-operative; or
(b) the company is not atrading corporation to which paragraph
51(xx) of the Constitution applies; or
(c) WEA issatisfied that the company is not afit and proper
company, having regard to the following:
(i) thefinancial resources available to the company;
(ii) the company’srisk management arrangements;
(iii) the company’s business record;
(iv) the company’srecord in situations requiring trust and
candour;
(v) the businessrecord of each executive officer of the
company;
(vi) the experience and ability of each executive officer of
the company;
(vii) therecord in situations requiring trust and candour of
each executive officer of the company;

(viii) whether the company, or an executive officer of the
company, has been convicted of an offence against an
Australian law or aforeign law, where the offence
relates to dishonest conduct;

(ix) whether the company, or an executive officer of the
company, has been convicted of an offence against an
Australian law or aforeign law, where the offence
relates to the conduct of a business;

Wheat Export Marketing Bill 2008  No. , 2008 21
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Part 2 Wheat export accreditation scheme
Division 5 Cancellation of accreditation

Section 19

(x) whether an order for a pecuniary penalty has been made
against the company, or an executive officer of the
company, under section 1317G of the Corporations Act
2001 or section 76 of the Trade Practices Act 1974;

(xi) whether the company has contravened a condition of the
company’ s accreditation under the wheat export
accreditation scheme;

(xii) whether an executive officer of the company has been
involved in a contravention of a condition of an
accreditation under the wheat export accreditation
scheme;

(xiii) whether the company, or an executive officer of the
company, has been convicted of an offence against
section 136.1, 137.1 or 137.2 of the Criminal Code;

(xiv) whether the company, or an executive officer of the
company, has committed or been involved in repeated
contraventions, or a serious contravention, of a
designated sanitary or phytosanitary measure;

(xv) whether the company, or an executive officer of the
company, has committed or beeninvolved in a
contravention of a United Nations sanctions provision;

(xvi) whether the company, or an executive officer of the
company, has committed or been involved in a
contravention of an Australian law or aforeign law,
where the contravention relates to trade in barley,
canola, lupins, oats or wheat;

(xvii) such other matters (if any) as WEA considers relevant;
or

(d) if the company, or an associated entity, is the provider of one
or more port terminal services—WEA is satisfied that the
company or associated entity, as the case may be, failsthe
access test in relation to any of those services; or

(e) if the wheat export accreditation scheme specifies one or
more other grounds for mandatory cancellation—WEA is
satisfied that at least one of those grounds is applicable to the
company.
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Wheat export accreditation scheme Part 2
Cancellation of accreditation Division 5

Section 19

)

3

(4)

()

(6)

(7)

Discretionary cancellation

The wheat export accreditation scheme must provide that WEA
may cancel the accreditation of a company if:
(&) the company is an externally-administered body corporate; or
(b) WEA issatisfied that the company has not complied with a
condition of the company’ s accreditation under the wheat
export accreditation scheme; or

(c) if the wheat export accreditation scheme specifies one or
more other grounds for discretionary cancellation—WEA is
satisfied that at least one of those grounds is applicable to the
company.

Subsection (1) does not limit subsection (2).
Fit and proper company—5-year limit

Subparagraphs (1)(c)(i) to (xvii) do not apply to an act, omission,
matter or thing that occurred before the start of the 5-year period
that ended when the company first became accredited under the
wheat export accreditation scheme.

Ancillary provisions

For the purposes of the application of subparagraph (1)(c)(viii),
(ix) or (xiii) to aperson who is an executive officer of a company,
it isimmaterial whether a conviction occurred before or after the
person became an executive officer of the company. Thisrule has
effect subject to subsection (4).

For the purposes of the application of subparagraph (1)(c)(x) to a
person who is an executive officer of acompany, it isimmaterial
whether an order for a pecuniary penalty was made before or after
the person became an executive officer of the company. Thisrule
has effect subject to subsection (4).

For the purposes of the application of subparagraph (1)(c)(xii),
(xiv), (xv) or (xvi) to a person who is an executive officer of a
company, it isimmaterial whether a contravention occurred before
or after the person became an executive officer of the company.
Thisrule has effect subject to subsection (4).
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Part 2 Wheat export accreditation scheme
Division 5 Cancellation of accreditation

Section 20

(8) For the purposes of paragraph (1)(c), it isimmaterial whether an
act, omission, matter or thing occurred before or after the
commencement of this section. This rule has effect subject to
subsection (4).

(9) Subparagraphs (1)(c)(i) to (xvi) do not limit
subparagraph (1)(c)(xvii).

(10) This section extends to acts, omissions, matters and things outside
Australia

(11) This section does not affect the operation of Part VIIC of the
Crimes Act 1914 (which includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose
spent convictions and require persons aware of such convictionsto
disregard them).

20 Civil penalty ordersand cancellation

Q) If:
(@) acompany has not complied with a condition of its
accreditation under the wheat export accreditation scheme;
and

(b) acivil penalty order relating to that non-compliance has been
made against the company;
WEA may exercise apower of cancellation of accreditation under
the whesat export accreditation scheme on the ground of that
non-compliance, even though the civil penalty order has been
made.

(2 If:

(a8) acompany has not complied with a condition of its
accreditation under the wheat export accreditation scheme;
and

(b) WEA has exercised a power of cancellation of accreditation
under the wheat export accreditation scheme on the ground of
that non-compliance;

acivil penalty order may be made against the company, even
though the company’ s accreditation has been cancelled.
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Wheat export accreditation scheme Part 2
Cancellation of accreditation Division 5

Section 21

21 Post-cancellation reports

(1) Thewheat export accreditation scheme must provide that, if WEA
cancels the accreditation of a company, the company must, within:

(a) 30 days after the day on which the company was notified of
the cancellation; or

(b) if WEA alows alonger period—that longer period;

give WEA:
(c) apost-cancellation export report (see subsection (2)); and
(d) apost-cancellation compliance report (see subsection (4)).

Post-cancellation export report

(2) For the purposes of this Act, a post-cancellation export reportisa
written report setting out:

(@) the quantity of wheat exported by the company during the
pre-cancellation period, broken down by specification and
country of destination; and

(b) theterms and conditions on which the company, or arelated
body corporate, acquired wheat from growers during the
pre-cancellation period for export by the company.

(3) Paragraphs (2)(a) and (b) do not apply to the export of wheat in:
(@) abag; or
(b) acontainer;
that is capable of holding not more than 50 tonnes of wheat.

Post-cancellation compliance report

(4) For the purposes of this Act, a post-cancellation compliance
report is awritten report relating to the company’ s compliance,
during the pre-cancellation period, with:

(&) the conditions of the company’ s accreditation under the
wheat export accreditation scheme; and

(b) Australian laws, and foreign laws, that are applicable to the
applicant’ s export trade in wheat; and

(c) the United Nations sanctions provisions.
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Part 2 Wheat export accreditation scheme
Division 5 Cancellation of accreditation

Section 21

Pre-cancellation period

(5) For the purposes of this Act, the pre-cancellation period isthe
period:
(a) beginning at the start of the marketing year in which the
company was notified of the cancellation of its accreditation;
and

(b) ending when the company was notified of the cancellation of
its accreditation.

Compliance

(6) A company must comply with arequirement referred toin
subsection (1).

Ancillary contraventions

(7) A person must not:

(a) aid, abet, counsel or procure a contravention of
subsection (6); or

(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (6); or

(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (6); or

(d) conspire with others to effect a contravention of

subsection (6).
Civil penalty provisions

(8) Subsections (6) and (7) are civil penalty provisions.

Note: Part 8 provides for pecuniary penalties for breaches of civil penalty
provisions.
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Wheat export accreditation scheme Part 2
Surrender of accreditation Division 6

Section 22

Division 6—Surrender of accreditation

22 Surrender of accreditation

(1) Thewheat export accreditation scheme must provide that an
accredited wheat exporter may apply to WEA for consent to
surrender its accreditation.

(2) Thewheat export accreditation scheme must provide that WEA
may refuse to consent to the surrender sought by the applicant
unless:

(a) the applicant has complied with the conditions referred toin
sections 15 and 16; and

(b) the applicant has given WEA a pre-surrender export report
(see subsection (3)); and

(c) the applicant has given WEA a pre-surrender compliance
report (see subsection (5)).

Pre-surrender export report

(3) For the purposes of this Act, apre-surrender export reportisa
written report setting out:

(@) the quantity of wheat exported by the applicant during the
pre-surrender period, broken down by specification and
country of destination; and

(b) theterms and conditions on which the accredited wheat
exporter, or arelated body corporate, acquired wheat from
growers during the pre-surrender period for export by the
accredited wheat exporter.

(4) Paragraphs (3)(a) and (b) do not apply to the export of wheat in:
(@ abag; or
(b) acontainer;
that is capable of holding not more than 50 tonnes of wheat.
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Part 2 Wheat export accreditation scheme
Division 6 Surrender of accreditation

Section 22

Pre-surrender compliance report

(5) For the purposes of this Act, apre-surrender compliancereport is
awritten report relating to the applicant’ s compliance, during the
pre-surrender period, with:

(a) the conditions of the accredited wheat exporter’s
accreditation under the wheat export accreditation scheme;
and

(b) Australian laws, and foreign laws, that are applicable to the
applicant’ s export trade in wheat; and

(c) the United Nations sanctions provisions.

Pre-surrender period

(6) For the purposes of this Act, the pre-surrender period isthe
period:
(a) beginning at the start of the marketing year in which the
application for surrender was made; and
(b) ending when the application for surrender was made.
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Wheat export accreditation scheme Part 2
Register of accredited wheat exporters Division 7

Section 23

Division 7—Register of accredited wheat exporters

23 Register of accredited wheat exporters

(1) WEA isto maintain aregister in which WEA sets out:
(@) the name and ACN of each accredited wheat exporter; and

(b) for each accredited wheat exporter—the conditions of the
accredited wheat exporter’ s accreditation under the wheat
export accreditation scheme.

(2) Theregister may be maintained by electronic means.

(3) Theregister isto be made available for inspection on the Internet.
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Part 2 Wheat export accreditation scheme
Division 8 Accesstest

Section 24

Division 8—Access test

24 Accesstest—port terminal service

Before 1 October 2009

(1) For the purposes of this Act, a person passes the accesstest in
relation to a port terminal service at a particular timeiif:
(@) that timeisbefore 1 October 2009; and
(b) at that time, the person complies with the continuous
disclosure rulesin relation to the port terminal service (see
subsection (4));
and either:
(c) at that time, thereis available on the person’ s Internet site a
current statement to the effect that the person iswilling to:
(i) provide accredited wheat exporters with access to the
port terminal service for purposes relating to the export
of wheat; and
(ii) do so on such terms and conditions as are set out in the
statement; or
(d) at that time:
(i) thereisin force adecision under Division 2A of
Part I11A of the Trade Practices Act 1974 that aregime
established by a State or Territory for access to the port
terminal service is an effective access regime; and
(if) under that regime, accredited wheat exporters have
access to the port terminal service for purposes relating
to the export of wheat.

On or after 1 October 2009

(2) For the purposes of this Act, a person passes the accesstest in
relation to a port terminal service at a particular timeif:
(a) that timeison or after 1 October 2009; and
(b) at that time, the person complies with the continuous
disclosure rulesin relation to the port terminal service (see
subsection (4));

30
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Wheat export accreditation scheme Part 2
Accesstest Division 8

Section 24

and either:

(c) atthat time, thereisin operation, under Division 6 of
Part II1A of the Trade Practices Act 1974, an access
undertaking relating to the provision to accredited wheat
exporters of access to the port terminal service for purposes
relating to the export of wheat; or
(d) at that time:
(i) thereisin force adecision under Division 2A of
Part I11A of the Trade Practices Act 1974 that aregime
established by a State or Territory for access to the port
terminal serviceis an effective access regime; and
(ii) under that regime, accredited wheat exporters have
access to the port terminal service for purposes relating
to the export of wheat.

(3) For the purposes of paragraph (2)(c):
(a) assume that subsection 44ZZBA (1) of the Trade Practices
Act 1974 had never been enacted; and

(b) assume that an access undertaking comes into operation at
the time when the ACCC publishes its decision to accept the
undertaking.

Continuous disclosurerules

(4) For the purposes of this Act, a person complies with the
continuous disclosure rulesin relation to a port terminal service at
aparticular timeif:

(a) at that time, thereis available on the person’ s Internet site a
current statement setting out the person’s policies and
procedures for managing demand for the port terminal
service (including the person’ s policies and procedures
relating to the nomination and acceptance of shipsto be
loaded using the port terminal service); and

(b) at that time, there is available on the person’s Internet site a
current statement setting out:

(i) the name of each ship scheduled to load grain using the
port terminal service; and
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Part 2 Wheat export accreditation scheme
Division 8 Accesstest

Section 24

(ii) for each ship referred to in subparagraph (i)—the time
when the ship was nominated to load grain using the
port terminal service; and

(iii) for each ship referred to in subparagraph (i)—the time
when the ship was accepted as a ship scheduled to load
grain using the port terminal service; and

(iv) for each ship referred to in subparagraph (i)—the
quantity of grain to be loaded by the ship using the port
terminal service; and

(v) for each ship referred to in subparagraph (i)—the
estimated date on which grain is to be loaded by the
ship using the port terminal service; and

(c) at that time, the person had a policy of updating the
paragraph (b) statement each business day.

Exceptions

(5) Subsections (1) and (2) do not apply to the export of wheat in:
(a) abag; or
(b) acontainer;
that is capable of holding not more than 50 tonnes of wheat.

Failure

(6) For the purposes of this Act, a person failsthe accesstest in
relation to a port terminal service at a particular timeif the person
does not pass the access test in relation to the service at that time.
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Information-gathering and audit powers Part 3
WEA may obtain information and documents from accredited wheat exporters etc.
Division 1

Section 25
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Part 3—Information-gathering and audit powers

Divison 1—WEA may obtain infor mation and documents

from accredited wheat exportersetc.

25 WEA may obtain information and documents from accr edited

(D

2

3)

(4)

(5)

wheat exportersetc.
Scope

This section appliesif WEA has reason to believe that a company
that is, or has been, an accredited wheat exporter has information
or adocument that is relevant to the functions or powers of WEA.

Requirement

WEA may, by written notice given to the company, require the
company:
(a) togiveto WEA, within the period and in the manner and
form specified in the notice, any such information; or

(b) to produce to WEA, within the period and in the manner
specified in the notice, any such documents; or

(c) to make copies of any such documents and to produce to
WEA, within the period and in the manner specified in the
notice, those copies.

Note: See also paragraph 14(a) (condition of accreditation).

A period specified under subsection (2) must not be shorter than 14
days after the notice is given.

This section does not limit section 29 or 30.

Compliance

A company must comply with a requirement under subsection (2).
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Part 3 Information-gathering and audit powers
Division 1 WEA may obtain information and documents from accredited wheat
exporters etc.

Section 26

Ancillary contraventions

(6) A person must not:
(a) aid, abet, counsel or procure a contravention of
subsection (5); or
(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (5); or
(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (5); or

(d) conspire with others to effect a contravention of
subsection (5).

Civil penalty provisions

(7) Subsections (5) and (6) are civil penalty provisions.

Note: Part 8 provides for pecuniary penalties for breaches of civil penalty
provisions.

26 Copying documents—compensation

A person is entitled to be paid by WEA, on behalf of the
Commonwealth, reasonable compensation for complying with a
requirement covered by paragraph 25(2)(c).

27 Copiesof documents

() WEA may:
(8) inspect adocument or copy produced under subsection 25(2);
and

(b) make and retain copies of, or take and retain extracts from,
such a document.

(2) WEA may retain possession of a copy of adocument produced in
accordance with a requirement covered by paragraph 25(2)(c).

28 WEA may retain documents

(1) WEA may take, and retain for aslong as is necessary, possession
of adocument produced under subsection 25(2).
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Information-gathering and audit powers Part 3

WEA may obtain information and documents from accredited wheat exporters etc.

Division 1

Section 28

2

3

(4)

The person otherwise entitled to possession of the document is
entitled to be supplied, as soon as practicable, with a copy certified
by WEA to be atrue copy.

The certified copy must be received in all courts and tribunals as
evidence asif it werethe original.

Until a certified copy is supplied, WEA must, at such times and
places as WEA thinks appropriate, permit the person otherwise
entitled to possession of the document, or a person authorised by
that person, to inspect and make copies of, or take extracts from,
the document.
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Part 3 Information-gathering and audit powers
Division 2 WEA's other information-gathering powers

Section 29

Division 2—WEA’s other infor mation-gathering powers

29 Power torequest information and documents

Scope

(1) Thissection appliesto a person if WEA believes on reasonable
grounds that the person has information or a document that is
relevant to the functions or powers of WEA.

Request

(2) WEA may, by written notice given to the person, request the
person:

(a) togiveto WEA, within the period and in the manner and
form specified in the notice, any such information; or

(b) to produce to WEA, within the period and in the manner
specified in the notice, any such documents; or

(c) to make copies of any such documents and to produce to
WEA, within the period and in the manner specified in the
notice, those copies.

(3) A period specified under subsection (2) must not be shorter than 14
days after the notice is given.

30 Power torequest areport
Scope

(1) Thissection appliesto aperson if WEA believes on reasonable
grounds that:
(@) the person hasinformation or a document that is relevant to
the functions or powers of WEA; and
(b) the person is capable of using the information or document to
prepare awritten report about a particular matter that is
relevant to the functions or powers of WEA.
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Information-gathering and audit powers Part 3
WEA's other information-gathering powers Division 2

Section 30

Request

(2) WEA may, by written notice given to the person, request the
person:
(a) to prepare such areport; and
(b) to give the report to WEA within the period specified in the
notice.

(3) A period specified under subsection (2) must not be shorter than 14
days after the notice is given.
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Part 3 Information-gathering and audit powers
Division 3 External audits of accredited wheat exporters

Section 31

Division 3—External audits of accredited wheat exporters

31 WEA may direct external audit

(1) WEA may, by written notice given to an accredited wheat exporter,
require the accredited wheat exporter to:
(&) appoint:
(i) an external auditor identified in the notice; or

(ii) if no external auditor isidentified in the notice—an
external auditor chosen by the accredited wheat
exporter; and

(b) arrange for the external auditor to carry out an external audit
of whichever of the following is specified in the notice:

(i) the accredited wheat exporter’ s compliance with one or
more conditions of accreditation under the whesat export
accreditation scheme;

(i) theaccuracy of information given to WEA by the
accredited wheat exporter (whether orally, ina
document or in any other way);

(iii) the accuracy of one or more statements made in the
application that resulted in the accreditation of the
accredited wheat exporter; and

(c) arrange for the external auditor to give the accredited wheat
exporter awritten report (the audit report) setting out the
results of the audit; and

(d) give WEA acopy of the audit report within:
(i) the period specified in the notice; or
(ii) if WEA dlowsalonger period—that longer period.
Note: See also paragraph 14(a) (condition of accreditation).

(2) The notice must specify:
() the mattersto be covered by the audit; and

(b) theform of the audit report and the kinds of detailsit isto
contain.

(3) If subparagraph (1)(b)(i) applies, the matters that may be specified
under paragraph (2)(a) may include either or both of the following:
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External audits of accredited wheat exporters Division 3

Section 31

(4)

©)

(6)

(7)

(8)

(&) an assessment of the accredited wheat exporter’s existing
capacity to comply with one or more conditions of
accreditation under the wheat accreditation scheme;

(b) an assessment of what the accredited wheat exporter will
need to do, or continue to do, to comply with one or more
conditions of accreditation under the wheat accreditation
scheme.

Subsection (3) does not limit paragraph (2)(a).
Eligibility for appointment as an external auditor

Anindividual is not eligible to be appointed an external auditor by
an accredited wheat exporter if the individual is adirector,
employee or agent of:

(a) the accredited wheat exporter; or

(b) arelated body corporate.

Rei mbur sement

If an accredited wheat exporter has incurred reasonable expensesin
complying with a requirement under subsection (1), WEA must, on
behalf of the Commonwealth, reimburse those expenses.

Compliance

An accredited wheat exporter must comply with a requirement
under subsection (1).

Ancillary contraventions

A person must not:
(a) aid, abet, counsel or procure a contravention of
subsection (7); or
(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (7); or
(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (7); or

(d) conspire with others to effect a contravention of
subsection (7).
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Part 3 Information-gathering and audit powers
Division 3 External audits of accredited wheat exporters

Section 32

Civil penalty provisions

(9) Subsections (7) and (8) arecivil penalty provisions.

Note: Part 8 provides for pecuniary penalties for breaches of civil penalty
provisions.

32 External auditors
(1) WEA may, by writing, authorise a specified individual to be an
external auditor for the purposes of this Act.

Note 1: For specification by class, see subsection 46(3) of the Acts
Interpretation Act 1901.

Note 2: For variation and revocation, see subsection 33(3) of the Acts
Interpretation Act 1901.

(2) Anauthorisation under subsection (1) is not alegidlative
instrument.
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Investigations Part 4

Section 33

Part 4—Investigations

33 Minister may direct investigations

(1) If,inthe Minister’s opinion, it isin the public interest for a
particular matter to which subsection (2) appliesto be investigated,
the Minister may, by written notice given to WEA, direct WEA to
investigate that matter.

(2) Thissubsection appliesto amatter relating to any of the following:
(@ afunction or power conferred on WEA;
(b) an alleged or suspected contravention of:

(i) acondition of accreditation under the wheat export
accreditation scheme; or

(ii) thisAct.

(3) WEA must comply with adirection under subsection (1).

34 Report on investigation

(1) Attheend of aninvestigation under section 33, WEA must prepare
awritten report about the investigation.

(2) A report under subsection (1) must set out:
(8 WEA'sfindings about the matter investigated; and
(b) the evidence and other material on which those findings are
based; and
(c) such other matters relating to, or arising out of, the
investigation as.
(i) WEA thinksfit; or
(ii) the Minister directs.

Distribution of report

(3) Assoon as practicable after preparing areport under
subsection (1), WEA must give acopy of the report to the Minister.
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Part 4 Investigations

Section 34

(4)

()

(6)

If areport, or apart of areport, under subsection (1) relatesto an

alleged or suspected contravention of an Australian law, WEA may

give a copy of the whole or apart of the report to:
(a) the Australian Federal Police; or
(b) the police force of a State or Territory; or
(c) the Australian Securities and Investments Commission; or
(d) the Australian Prudential Regulation Authority; or
(e) the Commissioner of Taxation; or
(f) the ACCC; or
(g) aprescribed agency.

If areport, or apart of areport, under subsection (1) relatesto a
person’s affairsto a material extent, WEA may:

(a) at the person’srequest; or
(b) onitsowninitiative;
give the person a copy of the report or apart of the report.

Publication of report

The Minister may cause the whole or a part of areport under
subsection (1) to be published (whether on the Internet or
otherwise), so long as the publication does not involve the
disclosure of information that could reasonably be expected to
cause financial loss or detriment to a person.
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Wheat Exports Australia Part 5
WEA's establishment, functions, powers and liabilities Division 1

Section 35

Part 5—Wheat ExportsAustralia

Divison 1—WEA'’s establishment, functions, powersand
liabilities

35 Wheat Exports Australia

The body corporate known immediately before the commencement
of this section as the Export Wheat Commission is continued in
existence with the new name Wheat Exports Australia.

Note 1: In this Act, WEA means Wheat Exports Australia—see section 5.

Note 2: See also section 25B of the Acts Interpretation Act 1901.

36 WEA'’sfunctions

WEA has the following functions:
() such functions as are conferred on WEA by this Act;

(b) such functions as are conferred on WEA by the wheat export
accreditation scheme;

(c) todo anything incidental to or conducive to the performance
of any of the above functions.

37 WEA’spowers

(1) WEA has power to do all things necessary or convenient to be
done for or in connection with the performance of its functions.

(2) WEA'’s powersinclude, but are not limited to, the power to enter
into contracts.

(3) Any contract entered into by WEA isto be entered into on behalf
of the Commonwealth.

(4) Any rea or personal property held by WEA is held for and on
behalf of the Commonwealth.

(5 Any money received by WEA isreceived for and on behalf of the
Commonwealth.
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Part 5 Wheat Exports Australia
Division 1 WEA's establishment, functions, powers and liabilities

Section 38

(6) WEA cannot hold real or personal property, or money, on trust for
a person other than the Commonweal th.

Note: The Commonwealth may hold real or personal property or money on
trust.

(7) Toavoid doubt, aright to sueistaken not to be personal property
for the purposes of subsection (4).

38 WEA'’sfinancial liabilities are Commonwealth liabilities

(D) Any financia liabilities of WEA are taken to be liabilities of the
Commonwealth.

(2) Inthissection:

financial liability means aliability to pay a person an amount,
where the amount, or the method for working out the amount, has
been determined.
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Wheat Exports Australia Part 5
WEA's constitution and membership Division 2

Section 39

Divison 2—WEA'’s constitution and member ship

39 WEA'’sconstitution

(1) WEA:
(a) isabody corporate with perpetual succession; and
(b) must have a seal; and
(c) may acquire, hold and dispose of real and personal property;
and

(d) may sue and be sued in its corporate name.

(2) Theseal of WEA isto be kept in such custody as WEA directs and
must not be used except as authorised by WEA.

(3) All courts, judges and persons acting judicially must:

(a) takejudicial notice of the imprint of the seal of WEA
appearing on a document; and

(b) presume that the document was duly sealed.

40 WEA’s membership

WEA consists of the following members:
(@) aChair;
(b) at least 3, and not more than 5, other members.

41 Appointment of WEA members

(1) Each WEA member is to be appointed by the Minister by written
instrument.

Note: The WEA member is eligible for reappointment: see subsection
33(4A) of the Acts Interpretation Act 1901.

(2) A personisnot eligible for appointment asa WEA member unless
the Minister is satisfied that the person has:

(a) substantial experience or knowledge; and
(b) significant standing;

in at least one of the following fields:
(c) international trade;
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Part 5 Wheat Exports Australia
Division 2 WEA's constitution and membership

Section 42

(d) international marketing;
(e) commodity trading;

(f) foreign exchange trading;
(g) finance;

(h) economics;

(i) regulation;

(J) public policy;

(K) business;

(1) law;

(m) grain production;

(n) grain handling.

(3) A WEA member holds office on a part-time basis.

42 Period of appointment for WEA members

A WEA member holds office for the period specified in the
instrument of appointment. The period must not exceed 5 years.

Note: For re-appointment, see subsection 33(4A) of the Acts Interpretation
Act 1901.

43 Acting WEA Chair

(1) The Minister may appoint a person to act asthe WEA Chair:

(&) during avacancy in the office of the WEA Chair (whether or
not an appointment has previously been made to the office);
or

(b) during any period, or during all periods, when the WEA
Chair:
(i) isabsent from duty or Australia; or

(ii) is, for any reason, unable to perform the duties of the
office.

(2) A personisnot eligible for appointment to act as the WEA Chair
unless the person is eligible for appointment as a WEA member.

Note: See subsection 41(2).
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Wheat Exports Australia Part 5
WEA's constitution and membership Division 2

Section 43

Validation

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

Note: See sections 20 and 33A of the Acts Interpretation Act 1901.
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Part 5 Wheat Exports Australia
Division 3 Terms and conditions for WEA members

Section 44

Division 3—Terms and conditions for WEA members

44 Remuneration

() A WEA member isto be paid the remuneration that is determined
by the Remuneration Tribunal. If no determination of that
remuneration by the Tribunal isin operation, a WEA member isto
be paid the remuneration that is prescribed by the regulations.

(2) A WEA member isto be paid the allowances that are prescribed by
the regulations.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

45 Disclosure of intereststo the Minister

A WEA member must give written notice to the Minister of all
interests, pecuniary or otherwise, that the member has or acquires
and that conflict or could conflict with the proper performance of
the member’ s functions.

46 Disclosure of intereststo WEA

() A WEA member who has an interest, pecuniary or otherwise, in a
matter being considered or about to be considered by WEA must
disclose the nature of the interest to a meeting of WEA.

(2) Thedisclosure must be made as soon as possible after the relevant
facts have come to the WEA member’ s knowledge.

(3) The disclosure must be recorded in the minutes of the meeting of
WEA.

(4) Unless WEA otherwise determines, the WEA member:
(8 must not be present during any deliberation by WEA on the
matter; and
(b) must not take part in any decision of WEA with respect to the
matter.
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Wheat Exports Australia Part 5
Terms and conditions for WEA members Division 3

Section 47

(5) For the purposes of making a determination under subsection (4),
the WEA member:

(8 must not be present during any deliberation of WEA for the
purpose of making the determination; and

(b) must not take part in making the determination.

(6) A determination under subsection (4) must be recorded in the
minutes of the meeting of WEA.

47 L eave of absence

(1) The Minister may grant the WEA Chair leave of absence on the
terms and conditions as to remuneration or otherwise that the
Minister determines.

(2) The WEA Chair may grant leave of absence to any other WEA
member on the terms and conditions that the WEA Chair
determines.

48 Resignation

() A WEA member may resign his or her appointment by giving the
Minister awritten resignation.

(2) Theresignation takes effect on the day it isreceived by the
Minister or, if alater day is specified in the resignation, on that
later day.

49 Termination of appointment

(1) The Minister may terminate the appointment of a WEA member
for misbehaviour or physical or mental incapacity.

(2) The Minister may terminate the appointment of a WEA member if:
(@ the member:
(i) becomes bankrupt; or

(i) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iii) compounds with his or her creditors; or
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Division 3 Terms and conditions for WEA members

Section 50

(iv) makes an assignment of his or her remuneration for the
benefit of hisor her creditors; or
(b) the member fails, without reasonable excuse, to comply with
section 45 or 46; or
(c) the member is absent, except on leave of absence, from 3
consecutive meetings of WEA.

50 Other terms and conditions

A WEA member holds office on the terms and conditions (if any)
in relation to matters not covered by this Act that are determined
by the Minister.
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Wheat Exports Australia Part 5
Decision-making by WEA Division 4

Section 51

Division 4—Decision-making by WEA

51 Holding of meetings

(1) WEA isto hold such meetings as are necessary for the
performance of its functions.

(2) The WEA Chair may convene a meeting at any time.

52 Presiding at meetings

(1) The WEA Chair presides at all meetings at which he or sheis
present.

(2) If the WEA Chair is not present at a meeting, the WEA members
present must appoint one of themselves to preside.

53 Quorum

At ameeting of WEA, 3 WEA members constitute a quorum.

54 Voting at meetings etc.

(1) Atameeting of WEA, aquestion is decided by a majority of the
votes of WEA members present and voting.

(2) The person presiding at a meeting has a deliberative vote and, in
the event of an equality of votes, also has a casting vote.

55 Conduct of meetings

WEA may, subject to this Division, regulate proceedings at its
meetings as it considers appropriate.

Note: Section 33B of the Acts Interpretation Act 1901 provides for
participation in meetings by telephone etc.

56 Minutes

WEA must keep minutes of its meetings.
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Part 5 Wheat Exports Australia
Division 5 Delegation

Section 57

Division 5—Delegation

57 Delegation by WEA

(1) WEA may, by writing, delegate any or al of its functions and
powers to:

(@ aWEA member; or
(b) apersonwhois:
(i) amember of WEA staff; and
(ii) an SES employee or acting SES employee.
Note: The expressions SES employee and acting SES employee are defined
in section 17AA of the Acts Interpretation Act 1901.
(2) Subsection (1) does not apply to the power conferred by section 8

or paragraph 69(2)(c).

(3) A delegate must comply with any written directions of WEA.

52
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Wheat Exports Australia Part 5
Wheat Exports Australia Special Account Division 6

Section 58

Division 6—Wheat ExportsAustralia Special Account

58 Wheat Exports Australia Special Account

(1) TheWheat Exports Australia Special Account is established by
this section.

(2) The Wheat Exports Australia Special Account isa Specia Account
for the purposes of the Financial Management and Accountability
Act 1997.

59 Credits of amountsto the Wheat Exports Australia Special
Account

(1) Thereareto be credited to the Wheat Exports Australia Special
Account amounts equal to the wheat export charge amounts
received by the Commonwealth.

(2) Thereareto be credited to the Wheat Exports Australia Special
Account amounts equal to amounts received by way of fees
referred to in section 10.

Note: An Appropriation Act may contain a provision to the effect that, if any
of the purposes of a Special Account isapurpose that is covered by an
item in the Appropriation Act (whether or not the item expressly refers

to the Special Account), then amounts may be debited against the
appropriation for that item and credited to that Special Account.

60 Purposes of the Wheat Exports Australia Special Account

The purposes of the Wheat Exports Australia Special Account are
asfollows:

(a) paying or discharging the costs, expenses and other
obligations incurred in connection with the operation of
WEA;

(b) paying remuneration and allowances of WEA members;

(c) paying remuneration, and other employment-related costs
and expenses, in respect of WEA staff;

(d) paying compensation under section 26;
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Division 6 Wheat Exports Australia Special Account

Section 60

(e) reimbursing an accredited wheat exporter under subsection
31(6).

Note: See section 21 of the Financial Management and Accountability Act
1997 (debits from Specia Accounts).
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Wheat Exports Australia Part 5
WEA steff etc. Division 7

Section 61

Divison 7—WEA staff etc.

61 Staff

(1) The staff of WEA are to be persons engaged under the Public
Service Act 1999.

(2) For the purposes of the Public Service Act 1999:
(@) the WEA Chair and WEA staff together constitute a Statutory
Agency; and
(b) the WEA Chair isthe Head of that Statutory Agency.

62 Personsassisting WEA

WEA may also be assisted:
(a) by officers and employees of Agencies (within the meaning
of the Public Service Act 1999); or
(b) by officers and employees of authorities of the
Commonwealth;
whose services are made available to WEA in connection with the
performance of any of its functions.
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Division 8 Planning and reporting obligations

Section 63

Division 8—Planning and reporting obligations

63 Corporate plan

(1) WEA must prepare a corporate plan at least once each 3-year
period and give it to the Minister.

(2) The plan must cover a 3-year period.

(3) The plan must include details of the following matters:
(a) the objectives of WEA,;

(b) the strategies and policiesthat are to be followed by WEA in
order to achieve those objectives;

(c) such other matters (if any) asthe Minister requires.

(4) The WEA Chair must keep the Minister informed about:
(a) changesto the plan; and
(b) matters that might significantly affect the achievement of the
objectives set out in the plan.

(5) The Minister may give the WEA Chair written guidelines that are
to be used by the WEA Chair in deciding whether a matter is
covered by paragraph (3)(c) or (4)(b).

(6) A guideline given under subsection (5) is hot alegidative
instrument.

(7) WEA must ensure that the first corporate plan is prepared within
12 months after the commencement of this section.

64 Annual report

WEA must, as soon as practicable after the end of each financial
year, prepare and give to the Minister, for presentation to the
Parliament, a report on its operations during that year.

Note: See also section 34C of the Acts Interpretation Act 1901, which
contains extra rules about annual reports.
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Section 65

65 Report for growers

(1) WEA must prepare and publish areport for growers each
marketing year in relation to the operation of the wheat export
accreditation scheme during that year.

(2) WEA must publish the report for amarketing year on or before
31 December in the next marketing year.

(3) This section does not apply to the marketing year that began on
1 October 2007.

Wheat Export Marketing Bill 2008  No. , 2008 57



© 00 N o 0 b

Part 5 Wheat Exports Australia
Division 9 Other matters

Section 66

Division 9—Other matters

66 WEA Chair not subject to direction by WEA on certain matters

To avoid doubt, the WEA Chair is not subject to direction by WEA
in relation to the WEA Chair’ s performance of functions, or
exercise of powers, under:
(&) the Financial Management and Accountability Act 1997; or
(b) the Public Service Act 1999;
inrelation to WEA.
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Review of decisions Part 6

Section 67

Part 6—Review of decisions

67 Simplified outline

The following is asimplified outline of this Part:

»  Decisions of WEA under the wheat export accreditation
scheme may be reviewed by the Administrative Appeas
Tribunal following a process of internal reconsideration by
WEA.

68 Decisionsthat may be subject to reconsideration by WEA

An application may be made to WEA for reconsideration of a
decision made by WEA under the wheat export accreditation
scheme.

69 Applicationsfor reconsideration of decisions

(1) A person affected by a decision of akind referred to in section 638
who is dissatisfied with the decision may apply to WEA for WEA
to reconsider the decision.

(2) The application must:
(a) beinaform approved in writing by WEA; and
(b) set out the reasons for the application; and
(c) be accompanied by the fee (if any) specified in alegidative
instrument made by WEA.

(3) The application must be made within:
(a) 28 days after the applicant is informed of the decision; or
(b) if, either before or after the end of that period of 28 days,
WEA extends the period within which the application may be
made—the extended period.

(4) Anapproved form of an application may provide for verification
by statutory declaration of statementsin applications.

Wheat Export Marketing Bill 2008  No. , 2008 59



10
11

12
13
14

15
16

17
18
19

20

21
22

23
24
25
26

27

28
29
30

Part 6 Review of decisions

Section 70

(5) A fee specified under paragraph (2)(c) must not be such asto
amount to taxation.

70 Reconsideration by WEA

(1) Upon receiving such an application, WEA must:
(a) reconsider the decision; and
(b) affirm, vary or revoke the decision.

(2) When reconsidering adecision, WEA must not consider
information provided by the applicant unless:
(@) theinformation was before WEA when it made the decision;
or

(b) WEA issatisfied that there are special circumstances.

(3) WEA'’sdecision on reconsideration of a decision has effect asif it
had been made under the provision of the wheat export
accreditation scheme under which the original decision was made.

(4) WEA must give to the applicant awritten notice stating its decision
on the reconsideration.

(5) Within 28 days after making its decision on the reconsideration,
WEA must give the applicant a written statement of its reasons for
its decision.

71 Deadlinefor reconsideration

(1) WEA must make its decision on reconsideration of adecision
within 30 days after receiving an application for reconsideration.

(2) WEA istaken, for the purposes of this Part, to have made a
decision affirming the original decision if it has not informed the
applicant of its decision on the reconsideration before the end of
the period of 30 days.

72 Review by the Administrative Appeals Tribunal

Applications may be made to the Administrative Appeals Tribunal
to review adecision of akind referred to in section 68 if WEA has
affirmed or varied the decision under section 70.
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Section 73

Part 7—Protection of confidential information

73 Protected confidential infor mation

For the purposes of this Act, information is protected confidential
information if:

(@) any of the following subparagraphs applies:

(i)

(i)

(iii)

(iv)

v)

(vi)

the information was given in, or in connection with, an
application made to WEA under the wheat export
accreditation scheme, and the person who made the
application clams the information is
commercial-in-confidence information;

the information is contained in a report given to WEA
under the wheat export accreditation scheme, and the
person who gave the report claims the information is
commercial-in-confidence information;

the information is given to WEA under subsection 25(2)
or 29(2), and the person who gave the information
claimsit is commercial-in-confidence information;

the information is contained in a document or copy
produced to WEA under subsection 25(2) or 29(2), and
the person who produced the document or copy claims
the information is commercial-in-confidence
information;

the information is contained in a report given to WEA
under subsection 30(2), and the person who gave the
report claims the information is
commercial-in-confidence information;

the information is contained in areport a copy of which
was given to WEA under paragraph 31(1)(d), and the
person the subject of the report claims the information is
commercial-in-confidence information; and

(b) thedisclosure of the information could reasonably be
expected:

(i)

to cause financial 1oss or detriment to the person; or
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(ii) if the person is abody corporate—to cause financial
loss or detriment to arelated body corporate; or

(iii) to directly benefit a competitor of the person; or

(iv) if the person isabody corporate—to directly benefit a
competitor of arelated body corporate.

74 Protection of confidential information

(1) This section restricts what a person (the entrusted public official)
who isor was:

(@ aWEA member; or
(b) amember of WEA staff; or

(c) aperson whose services are made available to WEA under
section 62; or
(d) the Minister; or
(e) aperson employed as amember of staff of the Minister under
section 13 or 20 of the Members of Parliament (Staff) Act
1984,
may do with protected confidential information.

(2) Theentrusted public official commits an offence if:

(a) theofficia has obtained protected confidential information;
and

(b) the officia discloses the information to another person.
Penalty: Imprisonment for 1 year.

(3) Each of the following is an exception to the prohibitionin
subsection (2):

(a) thedisclosureiswith the consent of the person who gave the
information;

(b) thedisclosureisin accordance with an order of a court;

(c) thedisclosureisto any of the following persons, for a
purpose in connection with the performance of the functions,
or the exercise of the powers, of WEA:

(i) aWEA member;
(ii) amember of WEA staff;
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Section 74

(iii) aperson whose services are made available to WEA
under section 62;

(d) thedisclosureisto the Minister;

(e) thedisclosureisauthorised by subsection 34(3), (4) or (5);

(f) thedisclosureisto aperson employed as a member of staff
of the Minister under section 13 or 20 of the Members of
Parliament (Staff) Act 1984;

(g9) thedisclosureisto an APS employeein the Australian
Quarantine and Inspection Service, for a purpose that is
relevant to the duties of the APS employeg;

(h) thedisclosureisto acustoms officer, for a purpose that is
relevant to the duties of the customs officer;

(i) thedisclosureisto amember or special member of the
Australian Federa Police, for a purpose that isrelevant to the
duties of the member or special member;

(j) thedisclosureisto amember of the police force of a State or
Territory, for a purpose that is relevant to the duties of the
member;

(k) thedisclosureisto the Australian Securities and Investments
Commission, for apurpose that is relevant to the functions or
powers of the Australian Securities and Investments
Commission;

(1) thedisclosureisto the Australian Prudential Regulation
Authority, for a purpose that is relevant to the functions or
powers of the Australian Prudential Regulation Authority;

(m) thedisclosure isto the Commissioner of Taxation, for a
purpose that is relevant to the functions or powers of the
Commissioner of Taxation;

(n) thedisclosureisto the ACCC, for a purpose that is relevant
to the functions or powers of the ACCC;

(o) thedisclosureisto aprescribed agency, for apurposethat is
relevant to the functions or powers of the prescribed agency.

Note: The defendant bears an evidential burden in relation to a matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.
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Section 75

Part 8—Civil penalty orders

75 Simplified outline

The following is asimplified outline of this Part:

*  Pecuniary penalties are payable for contraventions of civil
penalty provisions.

76 Civil penalty orders

(1) If the Federal Court is satisfied that a person has contravened a
civil penalty provision, the Federal Court may order the person to
pay the Commonwealth a pecuniary penalty.

(2) An order under subsection (1) isto be known as acivil penalty
order.

Determining amount of pecuniary penalty

(3) Indetermining the pecuniary penalty, the Federal Court must have
regard to al relevant matters, including:

(a) the nature and extent of the contravention; and

(b) the nature and extent of any loss or damage suffered as a
result of the contravention; and

(c) the circumstances in which the contravention took place; and

(d) whether the person has previously been found by acourt in
proceedings under this Act or the Customs Act 1901 to have
engaged in any similar conduct.

(4) The pecuniary penalty payable under subsection (1) by a body
corporate must not exceed:
(&) inthe case of acontravention of subsection 7(1) or (4)—
3,000 penalty units for each contravention; or
(b) inthe case of acontravention of any of the following
provisions:
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Section 77

(i) subsection 18(3);
(ii) subsection 18(4);
(iii) subsection 25(5);
(iv) subsection 25(6);
(v) subsection 31(7);
(vi) subsection 31(8);
1,500 penalty units for each contravention; or
(c) inthe case of a contravention of:
(i) subsection 18(1) or (2); or
(ii) subsection 21(6) or (7);
1,000 penalty units for each contravention.

(5) The pecuniary penalty payable under subsection (1) by a person
other than a body corporate must not exceed:
(a) in the case of a contravention of subsection 7(1) or (4)—600
penalty units for each contravention; or
(b) in the case of a contravention of subsection 18(4), 25(6) or
31(8)—300 penalty units for each contravention; or
(c) inthe case of acontravention of subsection 18(2) or 21(7)—
200 penalty units for each contravention.

Civil enforcement of penalty

(6) A pecuniary penalty isacivil debt payable to the Commonwealth.
The Commonwealth may enforce the civil penalty order asif it
were an order made in civil proceedings against the person to
recover adebt due by the person. The debt arising from the order is
taken to be ajudgment debt.

77 Who may apply for acivil penalty order
(1) Only WEA may apply for acivil penalty order.

(2) Subsection (1) does not exclude the operation of the Director of
Public Prosecutions Act 1983.
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78 2 or more proceedings may be heard together

The Federal Court may direct that 2 or more proceedings for civil
penalty orders are to be heard together.

79 Timelimit for application for an order

Proceedings for acivil penalty order may be started no later than 6
years after the contravention.

80 Civil evidence and procedurerulesfor civil penalty orders

The Federal Court must apply the rules of evidence and procedure
for civil matters when hearing proceedings for a civil penalty
order.

81 Civil proceedings after criminal proceedings

The Federal Court must not make a civil penalty order against a
person for a contravention of acivil penalty provision if the person
has been convicted of an offence constituted by conduct that is
substantially the same as the conduct constituting the
contravention.

82 Criminal proceedingsduring civil proceedings

(1) Proceedingsfor acivil penalty order against a person for a
contravention of acivil penalty provision are stayed if:
(a) criminal proceedings are started or have already been started
against the person for an offence; and
(b) the offenceis congtituted by conduct that is substantially the
same as the conduct alleged to constitute the contravention.

(2) The proceedings for the order may be resumed if the person is not
convicted of the offence. Otherwise, the proceedings for the order
are dismissed.
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Section 83

83 Criminal proceedings after civil proceedings

Criminal proceedings may be started against a person for conduct
that is substantially the same as conduct constituting a
contravention of acivil penalty provision regardless of whether a
civil penalty order has been made against the person.

84 Evidence given in proceedingsfor a civil penalty order not
admissiblein criminal proceedings

Evidence of information given, or evidence of production of
documents, by an individual is not admissible in criminal
proceedings against the individual if:

(@) theindividual previously gave the evidence or produced the
documentsin proceedings for acivil penalty order against the
individual for a contravention of a civil penalty provision
(whether or not the order was made); and

(b) the conduct aleged to constitute the offence is substantially
the same as the conduct that was claimed to constitute the
contravention.

However, this does not apply to acrimina proceeding in respect of
the falsity of the evidence given by the individual in the
proceedings for the civil penalty order.

85 Mistake of fact

(1) A personisnot liableto have a civil penalty order made against the
person for a contravention of acivil penaty provision if:

(a) at or before the time of the conduct congtituting the
contravention, the person:
(i) considered whether or not facts existed; and
(ii) was under a mistaken but reasonable belief about those
facts; and

(b) had those facts existed, the conduct would not have
constituted a contravention of the civil penalty provision.

(2) For the purposes of subsection (1), a person may be regarded as
having considered whether or not facts existed if:
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(a) the person had considered, on a previous occasion, whether
those facts existed in the circumstances surrounding that
occasion; and

(b) the person honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

(3) A person who wishesto rely on subsection (1) or (2) in
proceedings for acivil penalty order bears an evidential burdenin
relation to that matter.

86 State of mind

Scope

(1) Thissection appliesto proceedings for acivil penalty order against
aperson for a contravention of any of the following provisions:

(a) subsection 7(1);

(b) subsection 18(1);
(c) subsection 18(3);
(d) subsection 21(6);
(e) subsection 25(5);
(f) subsection 31(7).

Sate of mind

(2) Inthe proceedings, it is not necessary to prove:
(a) the person’sintention; or
(b) the person’s knowledge; or
(c) the person’s recklessness; or
(d) the person’s negligence; or
(e) any other state of mind of the person.

(3) Subsection (2) does not affect the operation of section 85.
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Part 9—M iscellaneous

87 Sharing information

(D

(2)

AQIS

APS employees in the Australian Quarantine and Inspection
Service may provide WEA with information that is relevant to the
functions or powers of WEA.

Customs

Customs officers may provide WEA with information that is
relevant to the functions or powers of WEA.

88 Compensation for acquisition of property

(1)

)

3

If the operation of:
(a) thisAct; or
(b) the wheat export accreditation scheme;

would result in an acquisition of property from a person otherwise
than on just terms, the Commonwealth is liable to pay areasonable
amount of compensation to the person.

If the Commonwealth and the person do not agree on the amount
of the compensation, the person may institute proceedingsin a
court of competent jurisdiction for the recovery from the
Commonwealth of such reasonable amount of compensation as the
court determines.

In this section:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.
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89 Review of Act etc.

(1) Before 1 January 2011, the Productivity Commission must begin to
conduct areview of such mattersrelating to:

(a) thisAct; or
(b) the wheat export accreditation scheme;

as are set out in awritten notice given to the Productivity
Commission by the Minister.

(2) The Minister must ensure that a notice under subsection (1) sets
out the following matter, namely, the costs and benefits of the
operation of:

(@) thisAct; and
(b) thewheat export accreditation scheme.

(3) A notice under subsection (1) is not a legidative instrument.

Report

(4) The Productivity Commission must:
(@) prepare areport of areview under subsection (1); and
(b) givethe report to the Minister.

(5) The Minister must cause copies of the report to be tabled in each
House of the Parliament within 15 sitting days of that House after
receiving the report.

90 Regulations

The Governor-General may make regul ations prescribing matters:
(&) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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