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SUPPLEMENTARY EXPLANATORY STATEMENT
Issued by the Minister for Home Affairs
Australian Security Intelligence Organisation Act 1979
Australian Security Intelligence Organisation Regulations 2025
Purpose of the supplementary explanatory statement
The Australian Security Intelligence Organisation Regulations 2025 (the Regulations) commenced on 11 December 2025. The Regulations are made under section 95 of the Australian Security Intelligence Organisation Act 1979 (the Act), which provides that the Governor-General may make such regulations, not inconsistent with the Act, prescribing all matters required or permitted by this Act to be prescribed, or necessary or convenient to be prescribed for carrying out or giving effect to this Act.
This supplementary explanatory statement supplements the initial explanatory statement to the Regulations in accordance with paragraph 15J(1)(c) of the Legislation Act 2003. This supplementary explanatory statement is made in response to comments raised by the Senate Standing Committee for the Scrutiny of Delegated Legislation in the course of its initial scrutiny of the Regulations, relating to the justification for the exclusion of independent merits review for discretionary administrative decisions set out in the Regulations. Additionally, this supplementary explanatory statement amends the initial statement of compatibility, prepared under subsection 9(1) of the Human Rights (Parliamentary Scrutiny) Act 2011 , in  response to comments raised by the Parliamentary Joint Committee on Human Rights in its Report 3 of 2026, relating to the consistency of measures under the Regulations with the right to privacy and the right to a fair and public hearing.
Amendments of the initial explanatory statement 
[bookmark: _Hlk212623098][bookmark: _Hlk213229415]On page 7 of the initial explanatory statement, after the words “…the Secretary of the Department may impose such conditions as the Secretary considers appropriate on the lawyer’s access to the security information, including conditions relating to the use, handling, storage or disclosure of the information.”, insert:

Subsections 7(2) and (3) provide for discretionary administrative decisions by the Secretary of the Department that are not subject to independent merits review. This is consistent with other discretionary administrative decisions under Subdivision B of Division 3 of Part III of the Act, which enables the Attorney-General to issue a compulsory questioning warrant. 

It is appropriate that independent merits review is not available for subsections 7(2) and (3) as they meet established grounds for exclusion set out in the Administrative Review Council’s (the ARC) publication, What decisions should be subject to merits review? The ARC states that “[d]ecisions of a law enforcement nature, including decisions relating to investigations” were identified by the ARC as being unsuitable for merits review.[footnoteRef:2] A decision to regulate a lawyer’s access to security information for proceedings relating to a questioning warrant, is commensurate with a decision of a law enforcement nature. An adult questioning warrant may be issued to assist the collection of intelligence in relation to security matters which can including espionage, politically motivated violence (including terrorism) and acts of foreign interference. These security matters are analogous in their operational sensitivity to matters that underpin decisions of a law enforcement nature, the review of which might jeopardise the relevant or related investigations. The review of such a decision could require the disclosure of particular security information which may compromise ASIO operations or investigations, and cause harm to Australia’s national security.  [2:  (1 January 1999) [4.31] https://www.ag.gov.au/legal-system/publications/arc-what-decisions-should-be-subject-merit-review-1999.] 


Additionally, it is appropriate to exclude subsections 7(2) and (3) from independent merits review because they provide for decisions for which there is no appropriate remedy. The ARC identifies that decisions where there is no appropriate remedy should not be made subject to merits review, including “decisions which operate for such a short period that their effect would be spent by the time of review”.[footnoteRef:3] The utility of providing merits review in relation to a decision to regulate a lawyer’s access to security information may be undermined because questioning warrants have strict and short time frames for execution. Any change to a decision of the Secretary of the Department to regulate a lawyer’s access to security information would provide no practical benefit if the warrant has already been executed and is no longer in force.   [3:  Ibid [4.50].] 


There are other review and complaint pathways available to the subject of a questioning warrant who has engaged a lawyer to act for them in connection with proceedings for a remedy relating to a questioning warrant in relation to them, or their treatment in connection with such a warrant. The subject has standing to seek judicial review of a decision to regulate their lawyer’s access to security information made under subsections 7(2) and (3). The subject is entitled to seek judicial review by applying to the Federal Court of Australia under subsection 39B(1) of the Judiciary Act 1903, or the High Court under paragraph 75(v) of the Constitution. The subject, or their lawyer, can also make a complaint to the Commonwealth Ombudsman under Ombudsman Act 1976, under which the Ombudsman can investigate complaints about the actions and decisions of Australian Government agencies and may consider a range of grounds including whether they are unjust, unlawful or discriminatory.
Amendments of the initial statement of compatibility 
On page 14 of the initial statement of compatibility, after the words “The Regulations may engage the following human rights:”, insert:
· right to protection against arbitrary and unlawful interferences with privacy in Article 17,
On page 14 of the initial statement of compatibility, after the words “the right to a fair and public hearing in Article 14 of the ICCPR.”, insert:
Right to privacy in Article 17 of the ICCPR
Article 17 of the ICCPR provides that no one shall be subjected to arbitrary or unlawful interference with their privacy. The right to privacy may be subject to permissible limitations. In order for an interference with the right to privacy to be permissible, the interference must be authorised by law, be for a reason consistent with the ICCPR and be reasonable in the particular circumstances, including considerations of necessity and proportionately.
Section 6 of the Regulations engages the right to privacy under Article 17 of the ICCPR. The provision prescribes the Department of Defence and the Defence Force, for the purposes of  paragraph19A(1)(e) of the Act, enabling ASIO to cooperate with and assist those bodies in the performance of their functions. Assistance may include, but is not limited to, capability sharing such as the provision of technical and logistical support. In doing so, the Director‑General of Security or a person authorised by the Director-General, may communicate personal information to the Department of Defence and the Defence Force. 
The communication of information, including personal information, is limited to where the purpose of the communication is to enable ASIO to cooperate with and assist the Department of Defence and the Defence Force in the performance of their statutory functions. In accordance with subsection 19A(2) of the Act, the communication may only occur on request by the head of those agencies, and subject to any arrangements or directions given by the Minister. Furthermore, the information must have come into the possession of ASIO in the proper performance of ASIO's statutory functions, and under paragraph 20(a) of the Act, the Director-General of Security must take all reasonable steps to ensure that ASIO’s work is limited to what is necessary for the purpose of the discharge of those functions.
There are also safeguards to ensure that the communication of information under section 19A of the Act, including personal information, accords with the right to freedom from arbitrary and unlawful interference with privacy. ASIO is bound by the ASIO Guidelines, issued under section 8A of the Act, which require that ASIO collect any information with as little intrusion to privacy as possible and that only information relevant to security may be collected. The ASIO Guidelines also ensure that ASIO’s disclosure of personal information is limited to what is reasonable and proportionate to the purpose of the relevant function.
To the extent that section 6 of the Regulations may limit the right to privacy, this limitation is lawful, necessary and proportionate to the legitimate objective of protecting national security. This limitation applies only in circumstances where an individual’s personal information my need to be shared for the purposes of ASIO’s cooperation with, or assistance to, the Department of Defence or the Defence Force. Additionally, the limitation is subject to a range of statutory and procedural safeguards, ensuring any interference with privacy is lawful, targeted and not arbitrary.
On page 15 of the initial statement of compatibility, after the words “Article 14 of the ICCPR relates to the right to a fair and public hearing.”, insert:
Section 7 of the Regulations engages the right to a fair and public hearing. The provision regulates access to security information by a lawyer acting for a person in connection with proceedings for a remedy either relating to a questioning warrant, or the treatment of the person under the questioning warrant. The provision does not prohibit access, rather it establishes the prerequisites for access, being that either the lawyer has an appropriate security clearance or that granting their access would not be prejudicial to the interests of security. The effect of these prerequisites could, in certain instances, impact a person’s ability to engage suitable legal representation to seek a remedy in relation to a questioning warrant.  For example, the person who was subject to the warrant may not be able afford private legal representation and it may be more difficult to secure legal representation from a lawyer with an appropriate security clearance when only approaching a smaller pool of free or low-cost legal service providers. 
Section 7(3) of the Regulations also permits the Secretary of the Department to impose appropriate conditions on a lawyer’s access to the security information. Constraining a lawyer’s access to, use or disclosure of particular security information could, depending on the relevance of the information, limit the opportunity for the person seeking a remedy in relation to a questioning warrant to present aspects of their case.
The right to a fair and public hearing may be subject to permissible limitations where the limitation pursues a legitimate objective, is rationally connected to that objective and is a proportionate means of achieving that objective. The purpose of section 7 of the Regulations is to protect ‘security information’, being information that is otherwise controlled or limited on security grounds. ASIO’s compulsory questioning powers are used judiciously to obtain high-value intelligence in circumstances where ASIO’s other powers may not be appropriate. The disclosure of particular security information related to a questioning warrant, such as information relating to ASIO’s methods of operations, its sources and intelligence holdings, could compromise ASIO’s operations or investigations, and cause harm to Australia’s national security. 
The provision represents a proportionate limitation on the right to fair and public hearing, because it goes no further than is necessary to safeguard national security information, while maintaining a person’s access to legal proceedings and complaints pathways. Section 7 of the Regulations does not prevent a person who is the subject of a questioning warrant from obtaining legal representation or impede their ability to seek an effective remedy. Additionally, the provision does not prevent the subject of a questioning warrant from making a complaint regarding their treatment under a questioning warrant to the Inspector‑General of Intelligence and Security, as the relevant oversight body for ASIO. 
Section 7 of the Regulations balances national security information protection while facilitating the administration of justice and is therefore consistent with the right to a fair and public hearing.
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