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SUPPLEMENTARY EXPLANATORY STATEMENT
Issued by the Authority of the Secretary of the Department of Agriculture, Fisheries and Forestry
Primary Industries Levies and Charges Collection Act 2024
Primary Industries Levies and Charges Collection Rules 2024
Purpose of the Supplementary Explanatory Statement
This Supplementary Explanatory Statement amends and supplements the initial explanatory statement to the Primary Industries Levies and Charges Collection Rules 2024 (the Rules) in accordance with paragraph 15J(1)(c) of the Legislation Act 2003. The purpose of this Supplementary Explanatory Statement is to provide additional clarifying material for the Rules.
This Supplementary Explanatory Statement also responds to a request of the Secretariat for the Senate Standing Committee for the Scrutiny of Delegated Legislation to provide additional explanatory material in relation to privacy matters; the offence element specified in delegated legislation; and the availability of independent merits review for decisions made under the Rules.
Amendments to the explanatory statement for the Rules
Attachment A – Readers Guide
After the paragraph with the wording:
Records
Each person with obligations under these Rules – levy payers, charge payers, collection agents, and people claiming an exemption from levy or charge – must make and keep records under these Rules. The records should show that the person has met their obligations in the Rules and should be kept for 5 years.
Insert the following new paragraphs:
Authorised collection of personal information
The Act permits rules to be made under it for better securing the payment of levy or charge imposed in relation to collection of commodities or services. The Rules, relevantly, may:
(a) make provision for requiring levy payers, charge payers, collection agents or other persons to give returns or written notices for the purposes of the Act or the rules. The rules may require the returns to be in an approved form or given electronically using an approved electronic system, and to include information required by the form or system, including personal information;
(b) require persons to make and keep records in relation to products or goods on which levy or charge is imposed or if they consider an exemption from levy or charge applies, or to give written notices in relation to the latter;
(c) authorise persons to make applications for exemptions from the requirement to give returns for usual periods; and
(d) authorise a person who is liable to pay an equivalent amount to request information from other persons in connection with completing a return or making records.
Information required to be provided in returns, kept as records, given in written notices and provided in applications for exemptions
The Rules, accordingly:
(a) in each Division of Schedules 1 and 2, require levy or charge payers and/or collection agents to give returns that contain the information required by an approved form or approved electronic system. 

The approved forms and electronic system will require the provision of information that relates to the levy or charge or equivalent amounts that they are liable to pay. This information is expected to relate to identifying the levy or charge payer, calculating their liability, whether that liability has been discharged, when and by whom (i.e. by the levy or charge payer or by a collection agent on their behalf);
(b) in each Division of Schedules 1 and 2, require levy or charge payers and/or collection agents to keep records which substantiate the amounts payable and paid by them, and in the case of levy or charge payers, contain details of any transaction involving a collection agent (including that agent’s contact details). If a person considers that an exemption from levy or charge is available to them, they must also make or keep records relevant to substantiating that claim;
(c) in certain Divisions of Schedules 1 and 2, operating with section 10, authorise a person with an obligation to give a return, for a month or quarter, to make an application for an exemption from giving a return for the usual return period in an approved form;
(d) in section 12, authorise a person obliged to give a return or make a record under the Rules to, in an approved form, request information that is necessary to complete the return or make the record.
Depending on the circumstances, the information that may be provided in returns, kept as records, given in written notices, and provided in applications for exemptions from giving a return for usual return periods, may include personal information, such as a person’s contact details (name, phone number, email address). The information may relate to amounts of levy or charge payable by a person on various commodities. Where information is provided to the Secretary in an approved form or using an approved electronic system (for example, in a return or an application for an exemption from giving returns for usual periods under subsection 10(1) of the Rules), the form or system are intended to include a privacy notice.
Personal information is protected in accordance with the department’s Privacy Policy which protects information against loss, unauthorised access, use and disclosure, modification and misuse.
If information is provided by a levy payer to a collection agent (for example, in a notice to assist a collection agent to complete returns to make records under section 12 of the Rules), the request for information must be limited to particular information necessary to complete a return or make records the collection agent is required to give or make under the Rules. Such a request may only occur when the collection agent has made reasonable efforts to obtain the information. Depending on the circumstances, the information may include personal information of the kind referred to above.
Authorised uses and disclosures of information
The disclosure of personal information by the department would only occur when authorised by the Act or other laws.
Part 5 of the Act sets out the information management framework which provides for, among other things, entrusted persons to use and disclose relevant information obtained or generated under the Act or the Rules (‘relevant levy/charge information’) in accordance with the Act (Division 3). 
The Act also includes offence and civil penalty provisions for entrusted persons who use or disclose protected information obtained or generated under the Act or the Rules otherwise than in accordance with the Act (Division 4). Entrusted persons include the Minister, Secretary, departmental employees, and other persons employed or engaged by the Commonwealth to provide services to the Commonwealth in connection with the department.
The Act and the Rules form part of an interlocking legislative scheme, which involves the imposition of primary industries levies and charges, and the collection and disbursement of related amounts. The department is responsible for administering the legislative scheme. Insofar as the Rules require persons to give to the Secretary of the department returns or to give written notices for the purposes of the Act or the Rules, this is necessary and appropriate to enable the Secretary to collect the information required for better securing the payment of levy or charge under the legislative framework.
The Act enables the Rules to make collection agents liable to pay an amount equal to levy or charge on behalf of a levy payer or charge payer. For the purposes of the Act, collection agents are required to give returns in which they will be obliged to provide information relating to the imposition of levy or charge, payment amounts and the collection agent’s details. 
The Rules may also authorise collection agents to request information from other persons in order to complete a return or make records as required by the Rules. The ability to request such information is necessary and appropriate to enable the collection agent to meet their obligations and ultimately for the Secretary to collect the information required for better securing the payment of levy or charge.
Finally, the Act enables the Rules to authorise persons to make applications for exemptions from the requirement to give returns for usual periods. Exemptions from usual return periods are necessary and appropriate as they provide a means to reduce the number of returns (and consequently payments) that must be given by persons with a small levy or charge or equivalent amount liability. The use of these exemptions allows the department to secure payment of levy or charge in a cost effective and proportionate manner.
The provisions in the Act for the authorised uses and disclosures of information obtained or generated under the Act or the Rules are necessary and appropriate to the administration of the agricultural levy and charge system (agricultural levy system). Information collected is protected by the Privacy Act 1988 (the Privacy Act) and other laws, and the limitations in the Act. These provisions ensure the information is only used or disclosed by entrusted persons for appropriate purposes expressly contemplated by the Act. 
The Act provides further limits on secondary use or disclosure of information obtained or generated under the Act or the Rules and disclosed by entrusted persons. These provisions are necessary and appropriate to ensure recipients of that information only use or disclose it for appropriate purposes expressly contemplated by the Act.
Safeguards in place to protect personal information
The Privacy Act applies to information collected under the Act. Each provision in Division 3 of Part 5 that authorises the use or disclosure of information provides an authorisation for the purposes of the Privacy Act and other laws.
The Act contains restrictions relating to the disclosure of personal information. Specifically, subsection 28(4) of the Act provides that specified provisions authorising the use or disclosure of relevant levy/charge information for certain purposes do not apply to the disclosure of personal information.
There are requirements against unauthorised use or disclosure of protected information provided in Division 4 of Part 5 of the Act. Entrusted persons may commit an offence or contravene a civil penalty provision if they use or disclose protected information other than in accordance with the Act.
Further, under Subdivision B of Division 3 of Part 5 of the Act, a declared recipient body or a statutory recipient body commits an offence if they disclose information they receive or access, other than for a specified permitted purpose.
As an Australian Government agency, the department is bound by the Australian Privacy Principles (APPs) in the Privacy Act and the Australian Government Agencies Privacy Code. These obligations extend to the department’s employees, contractors and agents. Personal information is held in accordance with the collection and security requirements of the APPs, the department’s policies and procedures and the Australian Government Protective Security Policy Framework.
The department maintains robust policies and procedures to protect any personal information which it holds, as documents in the department’s Privacy Policy (https://www.agriculture.gov.au/about/commitment/privacy).
After the paragraph with the wording:
The regulatory framework enables the Commonwealth to undertake enforcement action and pursue penalties in a manner that is appropriate and proportionate to the severity of each particular instance of non-compliance with the Rules. For example, infringement notices and civil penalties may be more appropriate compliance options in cases of relatively moderate or minor non-compliance with criminal penalties reserved for only the most serious offences.
Insert the following new paragraphs:
Criminal offences and civil penalties
The Rules prescribe the detailed operational requirements that are integral to the collection of levy and charge, and support the accessibility and transparency of the law. The Act provides that these requirements are subject to offences of strict liability and civil penalties if contravened which reflects their importance in ensuring the integrity of the framework. The modern compliance and enforcement framework in the Act is intended to underpin a graduated and proportionate approach to the administration of the legislation.
The Act and Rules provide for the collection of levies and charges imposed under the agricultural levy and charge system.
Importantly the Act enables the Rules to make provision for, and in relation to:
(a) the payment of levy or charge by levy or charge payers, and payment of equivalent amounts by collection agents, including the time amounts are due and payable and to whom amounts are payable; and
(b) requiring levy payers, charge payers, collection agents or other persons to give returns or written notices for the purposes of the Act and the Rules.
The Rules provide for a consolidated suite of requirements for the collection of levies and charges imposed in relation to each commodity on which levy or charge is imposed. Each Division of Schedules 1 and 2 prescribes requirements on levy or charge payers or collection agents to make payments, give returns, and make or keep records, and provide for certain processes, that are tailored to the particulars of each levy or charge (and the primary industry to which each relates).
Co-locating all relevant operative detail in the Rules is designed to support transparent access to the law and its effective administration. Providing for these arrangements in the Rules allows flexibility for arrangements to be changed to accommodate, for example, evolving industry practices or changing economic conditions.
Consistent with these objectives, sections 17 and 18 of the Act provide that a person commits an offence of strict liability or contravenes a civil penalty provision when a person fails to meet certain requirements prescribed by the Secretary in the Rules.
It is appropriate that these requirements be subject to an offence and a civil penalty provision. As detailed below, these requirements – which are directed towards ensuring the expeditious payment of levy and charge – are central to the agricultural levies legislation framework.
The principles in the Guide to Framing Commonwealth Offences, Infringements Notices and Enforcement Powers (the Guide) were considered in framing the provisions in the Act and the strict liability offences and civil penalty provisions are consistent with the Guide and are appropriate. The Act triggers compliance and enforcement provisions in the Regulatory Powers (Standard Provisions) Act 2014 and provides for a graduated set of sanctions to enable the department to take appropriate and proportionate action in response to non-compliance with the Act and the Rules.
Sections 17 and 18 of the Act provide that a person commits an offence of strict liability or contravenes a civil penalty provision if, respectively:
(a) the person is required to give a return or written notice under the rules and fails to give a return to the Secretary, or to give a written notice to a person in accordance with the rules; or
(b) the person is required to make or keep records under the rules and fails to make or keep records in accordance with the rules.
Each offence is subject to 60 penalty units, and each civil penalty provision is subject to a civil penalty of 60 penalty units.
The Rules prescribe requirements to give a return or written notice, or make or keep records, that may result in the commission of an offence of strict liability or the contravention of a civil penalty provision if breached, as detailed in the following paragraphs.
A person commits an offence of strict liability under subsection 17(1) or contravenes subsection 17(2) of the Act if the person is required to give a return under the Rules and fails to do so in accordance with the Rules.
For the purposes of paragraph 59(2)(a) of the Act, the Rules require that a levy or charge payer, or a collection agent, give a return to the Secretary in relation to the levy, charge or equivalent amounts they are liable to pay. A return requires information relevant to the identity of the payer, payments of levy, charge or equivalent amounts, and other related information that is required to be given under the Rules.
The requirement to submit returns supports the integrity of the agricultural levy and charge system and its general revenue by enabling effective administration, compliance and enforcement activities. This includes supporting the collection of the correct amounts of levy or charge due and payable.
A person commits an offence of strict liability under subsection 17(3) or contravenes subsection 17(4) of the Act if, under the Rules, the person is required to give a notice under rules made for the purposes of paragraph 59(2)(a) or (c), and the person fails to give the notice in accordance with the Rules.
For the purposes of paragraph 59(2)(c) of the Act, Part 2 of the Rules prescribes common rules that require persons to provide information in certain circumstances. Section 11 of the Rules requires a person who, under the Rules, is required to make and keep records because they consider an exemption from levy or charge applies, to give a written notice of information relating to the exemption to another person in certain circumstances. This requirement ensures that the recipient of the notice (who would otherwise be a collection agent) will receive information relevant to a decision not to pay an equivalent of levy or charge and can create and keep a record of the reason for not making the payment of an equivalent amount of levy or charge.
For the purposes of paragraph 59(2)(d) of the Act, section 12 authorises a collection agent to request from certain persons, in writing and in the approved form, particular information that is necessary to complete a return or make records the agent is required to give or make under the Rules. The section requires the recipient of the request, within 14 days after receiving the request, to give the collection agent the information requested by written notice, to the extent the information is known to them. 
This enables collection agents to acquire necessary information to comply with their obligations in the Rules to give returns and make and keep records. The offence and civil penalty provision are intended to deter non-compliance and encourage a recipient of a notice to provide the requested information to enable a collection agent to meet their obligations under the Rules.
Section 18 of the Act contains an offence of strict liability and a civil penalty if the relevant person is required to make or keep records under the Rules, and the person fails to make or keep the required records.
For the purposes of paragraphs 59(2)(b) and 59(2)(c) of the Act, the Rules impose obligations on levy payers, charge payers, collection agents and certain persons, to make and keep certain records to show that the person has met their obligations to make payments of levy or charge or equivalent amounts under the Rules. This includes rules to require a person who claims an exemption from levy or charge to make and keep certain records. The requirement to keep records is fundamental to the department’s ability to meet its regulatory responsibilities by monitoring and investigating compliance with the agricultural levies legislation.
For completeness, section 47 of the Act provides for civil penalty provisions that relate to providing false or misleading information under the Rules.

· A person contravenes subsection 47(1) if they give a return under the Rules and do so knowing that the return is false or misleading, unless the return is not false or misleading in a material particular. This carries a civil penalty of 60 penalty units.

· A person contravenes subsection 47(8) if they make a statement (whether orally, in a document or in any other way) in, or in connection with, an application made under the Rules for an exemption from the requirement to give returns for a particular period knowing that the statement is false or misleading, unless the statement is not false or misleading in a material particular. This carries a civil penalty of 60 penalty units.
The civil penalties imposed by this section have been set to encourage the provision of accurate information that supports the administration of the agricultural levy system. These penalties also provide a proportionate and appropriate response to a person’s wrongdoing.
Merits review
Each decision of the Secretary that may be made or taken to be made under the Rules is subject to independent merits review.
Decisions under section 10
Section 10 of the Rules provides for the following decisions by the Secretary:
(a) the decision in subsection 10(2) to grant or refuse to grant an exemption from the requirement to give returns, in relation to a product, for usual return periods;
(b) the decision in subsection 10(3) that is taken to be made to refuse to grant an exemption if a decision is not made before the end of the period of 30 days beginning on the day the application is received; and
(c) the decision in subsection 10(5) to revoke an exemption.
In relation to each decision, other than a decision made personally by the Secretary, the person may apply for an internal review of the decision within 28 days of being notified of the decision or the decision being taken to have been made: see subsections 10(10)-(11) of the Rules.
In relation to an original decision made by the Secretary personally (see paragraph 49(a) of the Act), and a decision made by an internal review (see paragraph 49(b) of the Act), an application may be made to the Administrative Review Tribunal (the ART) for review of the decision.
Decisions under clause 36-4 of Schedule 2
Under subclause 36-4(1) of Schedule 2, a person who produces or purchases mushroom spawn and who reasonably believes that the sum of the number of kilograms of mushroom spawn produced and purchased by the person in a financial year will be 370,000 kilograms or more may make an application to the Secretary for an approval to pay monthly instalments under subclause 36-1(2) of Schedule 2.
Clause 36-4 of Schedule 2 provides for the following decisions by the Secretary in relation to the application that may be made under subclause 36-4(1) of Schedule 2 (described above):
(a) the decision in subclause 36-4(2) of Schedule 2 to grant or refuse to grant the approval;
(b) the decision in subclause 36-4(3) of Schedule 2 that is taken to be made to refuse to grant an approval if a decision is not made before the end of the period of 14 days beginning on the day the application is received; and
(c) the decision in subclause 36-4(5) of Schedule 2 to revoke an approval.
In relation to each decision, other than a decision made personally by the Secretary, the person may apply for an internal review of the decision within 28 days of being notified of the decision or the decision being taken to have been made: see subclauses 36-4(10)-(11) of Schedule 2. In relation to an original decision made by the Secretary personally, and decision made by an internal review, an application may be made to the ART for review of the decision.
Decisions under clause 70-3 of Schedule 2
Under subclauses 70-3(1)-(3) of Schedule 2, a person who reasonably believes that the total amount of charge they will pay, or will be likely to pay, in relation to wine in a year will be less than $1,000 may make an application to the Secretary for approval to make an annual payment for that year.
Clause 70-3 of Schedule 2 provides for the following decisions by the Secretary in relation to the application that may be made under subclauses 70-3(1)-(3) of Schedule 2 (described above):
(a) the decision in subclause 70-3(4) of Schedule 2 to grant or refuse to grant the approval; and 
(b) the decision in subclause 70-3(5) of Schedule 2 that is taken to be made to refuse to grant an approval if a decision is not made before the end of the period of 30 days beginning on the day the application is received.
In relation to each decision, other than a decision made personally by the Secretary, the person may apply for an internal review of the decision within 28 days of being notified of the decision or the decision being taken to have been made: subclauses 70-3(9)-(10) of Schedule 2. In relation to an original decision made by the Secretary personally, and a decision made by an internal review, an application may be made to the ART for review of the decision.
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