EXPLANATORY STATEMENT

[bookmark: _Hlk144112667]Issued by the authority of the Minister for Climate Change and Energy

Industry Research and Development Act 1986

Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023

Purpose and Operation

Section 33 of the Industry Research and Development Act 1986 (the Act) provides a mechanism for the Minister to prescribe programs, by disallowable legislative instrument, in relation to industry, innovation, science or research, including in relation to the expenditure of Commonwealth money under such programs. 

The Minister for Industry and Science has delegated the Minister’s power under subsection 33(1) to the Minister responsible for administering the Climate Change Act 2022 under subsection 33(6) of the Act to prescribe the Capacity Investment Scheme Program (the Program). 

The statutory framework provided by section 33 of the Act enables a level of flexibility to provide authority for Commonwealth spending activities in relation to industry, innovation, science and research programs. This allows the Government to respond quickly and appropriately to the need to implement innovative ideas and pilot programs on an ongoing basis and as opportunities arise. Prescribing programs in legislative instruments provides transparency and parliamentary oversight of Government programs and spending activities, whilst reducing administrative burden on the Commonwealth. 

Once a program is prescribed under section 33, subsection 34(1) allows the Commonwealth to make, vary or administer arrangements in relation to activities under the prescribed program. Arrangements may include contracts, funding agreements or other arrangements, and may provide for money to be payable by the Commonwealth to one or more third parties. The power conferred on the Commonwealth by subsection 34(1) may be exercised on behalf of the Commonwealth by a Minister or an accountable authority of a non-corporate entity, or by their delegate (under section 36). 

The purpose of the Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023 (the Legislative Instrument) is to prescribe the Program. The Program is an initial tender for dispatchable renewable generation and storage projects located in South Australia and Victoria. The tender is initially expecting to seek bids totalling 600MW of 4-hour equivalent or 2400 MWh, for projects located in South Australia and Victoria.  The Program also has the purpose of encouraging new investment in clean dispatchable capacity to support reliability and reduce market volatility in Australia’s rapidly changing energy market. The initial tender is expected to be followed by a national Capacity Investment Scheme commencing in 2024. 

The Program will consist of a single tender, with successful projects under the tender being eligible to enter underwriting contracts with the Commonwealth in mid-2024, with an expected duration of up to 15 years.

The overall scope and design of a national Capacity Investment Scheme is under consideration by the Australian Government. The national Capacity Investment Scheme is expected to bring on at least 6GW of clean dispatchable capacity to meet system reliability needs by 2030.   

South Australia and Victoria were identified as suitable for an initial tender due to the highly interconnected nature of these regions, the high proportion of renewable energy sources and emerging reliability requirements from 2027.  The tender complements the Commonwealth’s direct funding to NSW for an initial partnership to increase firming infrastructure by a further 550MW under the NSW Electricity Infrastructure Roadmap. The Commonwealth continues to engage with all states and territories on the potential design of a national Capacity Investment Scheme.  
      
The funding for the Program was agreed and announced in the 2023-24 Budget, commencing on 01 July 2023 and terminating 30 June 2046, with underwriting funding to successful projects under the tender expected to commence in FY 2027-2028.

Funding is provided for the Program to underwrite the revenue of renewable energy generation or storage projects (financial implications are not for publication due to commercial-in-confidence sensitivities).  

Projects selected through the tender will be offered long-term Commonwealth underwriting agreements for an agreed revenue ‘floor’ and ‘ceiling’ thereby decreasing financial risks for investors and encouraging more investment in capacity. The underwriting agreement provides revenue support where a project’s net revenue falls below an agreed floor. In turn, to ensure value for money, the underwriting agreements will also require that projects pay a proportion of net revenue to the Commonwealth where net revenue exceeds an agreed ceiling.

Funding authorised by this Legislative Instrument comes from Program Capacity Investment Scheme, Outcome 1, as set out in the Portfolio Budget Statements 2023-24, Budget Related Paper No. 2, Climate Change, Energy, the Environment and Water Portfolio (Budget Paper No. 2: Budget Measures) at page 66.

The Program will be delivered by the Department of Climate Change, Energy, the Environment and Water (The Department) with the Australian Energy Market Operator (AEMO) engaged to assist with the tender delivery process. AEMO will undertake a technical analysis of project bids and provide recommendations to the Department. The Minister will be the decision maker or the Minister may delegate to an appropriate delegate who would be a Senior Executive Service employee from the area of the Department responsible for administrating the policy areas related to capacity investment. The decision maker will not approve funding if there are insufficient Program funds available across relevant financial years for the Program. Both successful and unsuccessful applicants will be informed in writing. 

The Program will consist of a competitive tender, conducted in accordance with the requirements of the Commonwealth resource management framework, including the Public Governance, Performance and Accountability Act 2013. 

As this is a targeted tender that supports the implementation of policy decisions made by the Government, the Program will not be subject to merits review. Merits review of the Program would not be appropriate as the decision would allocate finite resources between competing applicants. If merits review were available, it may affect an allocation made to another party by overturning the original decision and would therefore be unsuitable for this program. The Administrative Review Council has recognised that it is justifiable to exclude merits review in relation to decisions of this nature (see items 4.11 to 4.19 of What decisions should be subject to merits review?).

Persons who are otherwise affected by decisions or who have complaints about the Program will be able to provide feedback to the Department. The Department investigates any complaints about the Program in accordance with its complaints policy and procedures. If a person is not satisfied with the way the Department handles the complaint, they may lodge a complaint with the Commonwealth Ombudsman.

Project bids under the tender will be assessed according to eligibility and merit criteria which will be published in the Program and tender guidelines. These criteria are expected to include requirements such as the project must: 

· have a fuel source (e.g. hydrogen) or storage fuel source (e.g. Battery Energy Storage System (BESS) that is zero emissions; or 

· for storage projects only, be capable of charging only from the grid. 

Proponents and projects will need to be compliant with applicable State and Commonwealth law and may be asked to produce evidence of compliance.  Projects must not be identified as either committed or existing generation as at 23 January 2023, unless the project is an expansion project to an existing storage or generation asset or the project involves the addition of new storage or generation assets to existing shared infrastructure. 

Statutory preconditions to the making of the Legislative Instrument  

Subsection 33(2) of the Act prescribes statutory preconditions for the making of a legislative instrument under subsection 33(1). Subsection 33(2) provides a program may only be prescribed under subsection 33(1): 

· to the extent that it is with respect to one or more legislative powers of the Parliament; and 

· if it is not a program to subsidise the extraction of coal or natural gas.

For the purposes of paragraph 33(2)(a) of the Act, the ‘Statement of the Relevance and Operation of Constitutional Heads of Power’ section of this Explanatory Statement outlines the extent to which the Program is with respect to one or more of the legislative powers of the Parliament. 

For the purposes of paragraph 33(2)(b) of the Act, the Program is not a program to subsidise the extraction of coal or natural gas. 

Statement of the Relevance and Operation of Constitutional Heads of Power

For the purposes of subsection 33(3) of the Act, the Legislative Instrument specifies that the legislative power in respect of which it is made is the following:

External affairs power

Section 51(xxix) of the Constitution empowers the Parliament to make laws with respect to ‘external affairs.’ The external affairs power supports legislation implementing Australia’s international obligations under treaties to which it is a party. Australia has obligations relevant to this legislative instrument under the following treaties:

· the United Nations Framework Convention on Climate Change ([1994] ATS 2) (UNFCCC), adopted in  New York on 9 May 1992, particularly Article 4;

· the Kyoto Protocol to the United Nations Framework Convention on Climate Change ([2008] ATS 2) (Kyoto Protocol), adopted in Kyoto on 11 December 1997, particularly Article 10;

· the Paris Agreement to the United Nations Framework Convention on Climate Change ([2016] ATS 24) (Paris Agreement), adopted in Paris on 12 December 2015, particularly Article 4.

The UNFCCC includes a range of obligations on Australia to take domestic actions that reduce Australia’s emissions of greenhouse gases. Relevantly, it provides that parties shall:

· [bookmark: _ftnref1]formulate, implement, publish and regularly update national and, where appropriate, regional programs containing measures to mitigate climate change by addressing anthropogenic emissions by sources and removals by sinks of all greenhouse gases not controlled by the Montreal Protocol on Substances that Deplete the Ozone Layer ([1989] ATS 18]), adopted in at Montreal on 16 September 1987, and measures to facilitate adequate adaptation to climate change (see Article 4.1(b)); 

· [bookmark: _ftnref2]promote and cooperate in the development, application and diffusion of technologies, practices and processes that control, reduce or prevent anthropogenic emissions of greenhouse gases in all relevant sectors including energy, transport, industry, agriculture, forestry and waste management sectors; (see Article 4.1(c)); and

· adopt national policies and take corresponding measures on the mitigation of climate change, by limiting its anthropogenic emissions of greenhouse gases and protecting and enhancing its greenhouse gas sinks and reservoirs (see Article 4.2(a)). 

The Kyoto Protocol includes obligations on Australia to take action to reduce emissions. For example, Article 10(b) requires parties to formulate, implement and report upon climate change mitigation and adaptation programs. 

The Paris Agreement was entered into by the parties to the UNFCCC to enhance its implementation. Under the Paris Agreement, Australia has a ‘nationally determined contribution’, comprising a 2030 emissions reduction target of 43 per cent below 2005 levels and net zero emissions by 2050. Australia’s greenhouse gas emissions reduction targets, which reflect its nationally determined contribution, have been legislated in the Climate Change Act 2022. Relevantly, Article 4.2 of the Paris Agreement provides that ‘[e]ach Party shall prepare, communicate and maintain successive nationally determined contributions that it intends to achieve’ and that ‘[p]arties shall pursue domestic mitigation measures, with the aim of achieving the objectives of such contributions’. Article 10 also includes obligations to strengthen cooperative action on technology development and transfer.

For the purposes of the above obligations in the UNFCCC, the Kyoto Protocol, and the Paris Agreement, the Legislative Instrument will support the reduction of greenhouse gas emissions through encouraging new investment in clean dispatchable capacity and support reliability.

Further details on the Legislative Instrument are set out in Attachment A.

Background

On 8 December 2022, Commonwealth, state and territory ministers provided unanimous endorsement for the initial design principles of a Capacity Investment Scheme as a priority reform to support reliability under the National Energy Transformation Partnership (NETP). 

Authority

Section 33 of the Act provides authority for the Legislative Instrument. 

Consultation

In accordance with section 17 of the Legislation Act 2003, the Attorney-General’s Department and the Department of Industry, Science and Resources have been consulted on this Legislative Instrument.

The Department of Finance, the Department of Prime Minister and Cabinet, the Department of Climate Change, Energy, the Environment and Water and Department of Treasury have been consulted on the Program. States and territories, as well as industry have also been consulted on the program, through a consultation paper and multiple webinars and industry consultation sessions.  
As the Program has undergone extensive consultation, it was considered unnecessary to undertake additional consultation in relation to the Legislative Instrument.  

Regulatory Impact

The Department of Climate Change, Energy, the Environment and Water is working with the Office of Impact Analysis to complete an assessment on the impact of a Capacity Investment Scheme which also incorporates the impact of the Program. (OIA reference number: OBPR22-02601). 
 
Other

The Legislative Instrument is compatible with the human rights and freedoms recognised or declared under section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011. A full statement of compatibility is set out in Attachment B.

ATTACHMENT A


Notes on clauses


Details of the Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023

Section 1 – Name of Instrument

1. This section specifies the name of the Legislative Instrument as the Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023 (the Legislative Instrument).

Section 2 – Commencement

2. This section provides that the Legislative Instrument commences on the day after registration on the Federal Register of Legislation.  

Section 3 – Authority

3. This section specifies that the Legislative Instrument is made under section 33 of the Industry Research and Development Act 1986 (the Act).

Section 4 – Definitions

4. This section provides for definitions of terms used in the Legislative Instrument.

Section 5 – Prescribed Program

5. This section prescribes the Capacity Investment Scheme (the Program) for the purposes of subsection 33(1) of the Act. 

6. The purpose of the Program is to encourage new investment in clean dispatchable capacity and support reliability. The program provides underwriting for dispatchable renewable generation and storage projects in South Australia and Victoria.

Section 6 – Specified Legislative Power

7. This section specifies that for the purposes of subsection 33(3) of the Act, the power of the Parliament to make laws with respect to external affairs (within the meaning of paragraph 51(xxix) of the Constitution) is specified, as that power relates to measures to give effect to Australia’s obligations under one or more of: the Kyoto Protocol (particularly Article 10); the Paris Agreement (particularly Article 4); and the United Nations Framework Convention on Climate Change (particularly Article 4).



ATTACHMENT B

Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011

Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023

This Legislative Instrument is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.

Overview of the Legislative Instrument

The purpose of the Industry Research and Development (Capacity Investment Scheme Program) Instrument 2023 (the Legislative Instrument) is to prescribe the Program. The Program is an initial tender for dispatchable renewable generation and storage projects.  The tender is initially expecting to seek bids totalling 600MW of 4-hour equivalent or 2400 MWh, for projects located in South Australia and Victoria.  The Program also has the purpose of encouraging new investment in clean dispatchable capacity to support reliability and reduce market volatility in Australia’s rapidly changing energy market. The initial tender is expected to be followed by a national Capacity Investment Scheme commencing in 2024. 

Human rights implications

This Legislative Instrument does not engage any of the applicable rights or freedoms.

Conclusion

This Legislative Instrument is compatible with human rights as it does not raise any human rights issues.



The Hon Chris Bowen MP
Minister for Climate Change and Energy
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