REPLACEMENT EXPLANATORY STATEMENT

Issued by the authority of the Minister for Senior Australians and Aged Care
Services

Aged Care Act 1997

Aged Care Legislation Amendment (Royal Commission Response No. 1)
Principles 2021

Purpose

The purpose of the Aged Care Legislation Amendment (Royal Commission Response
No. 1) Principles 2021 (Amending Principles) is to amend the Quality of Care
Principles 2014 (Quality of Care Principles). The Amending Principles also make
consequential amendments to the User Rights Principles 2014 (User Rights
Principles).

The Amending Principles respond to the recommendations of the Royal Commission

into Aged Care Quality and Safety (Royal Commission), and the Independent Review
of the Legislation Provisions Governing the use of Restraint in Residential Aged Care
(Restraint Review). The Amending Principles also form part of the first stage of aged

care reform in response to the Royal Commission’s Final Report.

The Amending Principles supplement the aged care reforms introduced by the Aged
Care and Other Legislation Amendment (Royal Commission Response No. 1) Act
2021 (Royal Commission Response No. 1 Act).

The Amending Principles will amend the Quality of Care Principles to set out
requirements for approved providers for the use of restrictive practices in relation to
aged care recipients in residential aged care, including flexible care in the form of
short-term restorative care provided in a residential care setting. This will strengthen
protections for care recipients from abuse associated with the inappropriate use of
restrictive practices.

The Amending Principles detail:
e the limited circumstances in which a restrictive practice can be used in relation
to a care recipient;
e responsibilities of approved providers relating to restrictive practices
commencing from 1 July 2021; and
e responsibilities of approved providers relating to behaviour support plans
commencing from 1 September 2021.

Schedule 1 sets out the detail of the limited circumstances in which a restrictive
practice can be used and the responsibilities of approved providers. Schedule 1 will
commence on 1 July 2021 to align with the commencement of the strengthened
requirements introduced by the Royal Commission Response No. 1 Act. This will
ensure strengthened restrictive practice obligations are applied to approved providers
to protect care recipients from the inappropriate use of restrictive practices.
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Schedule 2 will commence from 1 September 2021 to allow sufficient time for aged
care providers to prepare to meet the requirements in relation to the implementation of
behaviour support plans. While care and services planning is a current requirement of
approved providers, the new detailed requirements in the Amending Principles for
behaviour support plans may require approved providers to update their policies and
procedures. However, it is important to implement the necessary changes in a timely
manner to ensure the safety and protections of senior Australians is prioritised.

Approved providers are encouraged to proactively transition to the strengthened
preventative approach to manage behaviours of concern, with the intent to reduce
restrictive practice use in aged care facilities, prior to 1 September 2021.

The Amending Principles will also make consequential amendments to the User
Rights Principles to remove a reference to a provision of the Aged Care Act 1997
(Aged Care Act) which has been recently repealed.

The Amending Principles are made under the Aged Care Act.

Background

On 1 July 2019, the Quality of Care Amendment (Minimising the Use of Restraints)
Principles 2019 introduced amendments to the Quality of Care Principles, which
required residential aged care providers to satisfy a number of requirements in relation
to the use of physical and chemical restraint.

These requirements, for the first time, put explicit obligations on approved providers
of residential aged care and short-term restorative care in a residential setting in
respect of the use of restraint. The regulatory changes required providers to satisfy a
number of requirements before restraint could be used, including assessment by an
approved health practitioner (for physical restraint) or assessment by a medical
practitioner or nurse practitioner who has prescribed the medication (for chemical
restraint).

On 22 November 2019, the Quality of Care Amendment (Reviewing Restraints
Principles) Principles 2019 amended the Quality of Care Principles to:
e repeal Part 4A of the Quality of Care Principles at the start of 1 July 2021;
e clarify that the use of restraint must be a measure of last resort; and
e reference state and territory legislation that regulates prescribers of
medication, being a medical practitioner or nurse practitioner.

The Quality of Care Amendment (Reviewing Restraints Principles) Principles 2019
also amended the Quality of Care Principles to provide for the Minister to ensure that
there is a review of the operation of Part 4A of the Quality of Care Principles, relating
to physical and chemical restraint. Section 15H of the Quality of Care Principles
required that the review consider the effectiveness of the Part 4A in minimising the
use of physical restraints and chemical restraint by approved providers in relation to
consumers in the period 1 July 2019 to 30 June 2020.

On 31 December 2020, the Restraint Review was finalised and provided to the
Department of Health (the Department). The purpose of the Restraint Review was to

evaluate whether there had been a reduction in the inappropriate use of restraint since
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the introduction of the restraint provisions in the Quality of Care Principles, and
whether approved providers’ awareness, attitudes, skills and behaviours in relation to
restraint had changed. The Restraint Review made 10 recommendations to support the
aged care sector to further minimise the use of restrictive practices.

On 1 March 2021, the Royal Commission released their final report, which also made
recommendations regarding how relevant legislation should regulate the use of
restrictive practices in the aged care sector (see Recommendation 17).

Both the Restraint Review and the Royal Commission’s final report recommended
that legislation for the use of restrictive practices be strengthened and that providers’
responsibilities on the use of these practices be clarified. The recommendations of the
Restraint Review and the Royal Commission have been instrumental in the review
and strengthening of legislative obligations on approved providers in relation to the
use of restrictive practices.

Amendments to the Aged Care Act to regulate the use of restrictive practices in the
aged care sector have been introduced by the Royal Commission Response No. 1 Act.

The amendments to the Aged Care Act strengthen the responsibilities on approved
providers by including enhanced safeguards and conditions on the use of restrictive
practices and allow the Quality of Care Principles to stipulate which kinds of aged
care the new restrictive practice obligations apply to, and which practices or
interventions are a restrictive practice. The Quality of Care Principles provide
legislative detail on the requirements approved providers are to comply with prior to,
during, and after the use of restrictive practices.

The amendments to the Aged Care Act also introduce the term ‘restrictive practice’,
and define it as any practice or intervention that has the effect of restricting the rights
or freedom of movement of the care recipient. This aligns with the definition of
restrictive practices applied under the National Disability Insurance Scheme (see the
National Disability Insurance Scheme Act 2013 and the National Disability Insurance
Scheme (Restrictive Practices and Behaviour Support) Rules 2018).

The Royal Commission Response No. 1 Act also enhances compliance of approved
providers by including civil penalties for those providers who fail to comply with
compliance notices produced by the Aged Care Quality and Safety Commissioner
(Commissioner) in relation to a breach of restrictive practice responsibilities under the
Aged Care Act.

Resources and guidance material

Existing guidance and support materials on best practice use of alternative behaviour
supports and restrictive practices are being updated and new guidance is being created
to support approved providers to understand and meet their requirements in relation to
the use of restrictive practices.

As recommended by the Restraint Review, this includes the review and update of

existing guidance including the Decision Making Tool: Supporting a Restraint-Free
Environment’ (Decision Making Tool) and Scenarios involving physical and chemical
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restraint. This guidance is available on the Aged Care Quality and Safety
Commission’s website at: https://www.agedcarequality.cov.au/.

Importantly, it should be noted that support for the aged care sector on behaviour
support planning and management is also currently available:

e Dementia Support Australia (DSA) provides support for people with dementia
who are experiencing changes in behaviour that impact their care or the carer.
Services include the Dementia Behaviour Management Advisory Service
(DBMAS) and Severe Behaviour Response Teams (SBRT). DSA also
provides a variety of resources to inform and assist health care professionals
and family members who are supporting a person with dementia.

e Dementia Training Australia (DTA) provides free on-line dementia training,
practical resources and training packages, including behaviour support
planning. Additionally, DTA provides face-to-face training to providers and
the sector, to help staff better understand the causes of behaviour change and
to find ways to avoid or reduce them.

Additionally, as part of the 2021-22 Budget, the Government committed additional
funding to enhance capability for positive approaches to behavioural and
psychological symptoms of dementia and to minimise the use of restraint. This will
provide:

e Increased funding for DBMAS and SBRT to support a further 13,000 referrals
to these services per year on average.

e Training for representatives of all aged care providers on managing
behavioural and psychological symptoms of dementia.

The Government has also increased its investment in pharmacy programs under the
Seventh Community Pharmacy Agreement to improve medication management
practices, including in residential aged care facilities. This includes the expansion of
the Quality Use of Medicine Program and the Residential Medication Management
Review (RMMR) Program. In April 2020, the RMMR program was expanded to
allow up to two funded follow up services by pharmacists after an initial RMMR has
been delivered.

Authority

Section 96-1 of the Aged Care Act provides that the Minister has the power to make
instruments providing for matters required or permitted, or necessary or convenient,
in order to give effect to the relevant Part or section of the Aged Care Act.

The Quality of Care Principles are made under section 96-1 of the Aged Care Act, and
set out matters for the purposes of Part 4.1 of the Aged Care Act.

Item 1 of Schedule 1 to the Royal Commission Response No. 1 Act inserts new
paragraph 54-1(1)(f) in Part 4.1 of the Aged Care Act. Paragraph 54-1(1)(f) sets out a
new responsibility of an approved provider in relation to the quality of the aged care
that an approved provider provides. If an approved provider provides a kind of care
specified in the Quality of Care Principles to care recipients, they have a
responsibility to ensure a restrictive practice in relation to those recipients is only used
in the circumstances set out in these Principles.
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The Amending Principles amend the Quality of Care Principles to specify the
requirements that are subject to new paragraph 54-1(f), including the kind of care
delivered in a residential care setting, the certain practices or interventions that are
restrictive practices and the circumstances for the use of a restrictive practice.

The Amending Principles have been made in anticipation of the commencement of
the Royal Commission Response No. 1 Act.

Section 4 of the Acts Interpretation Act 1901 provides that a power to make a
legislative instrument in an Act may be exercised between the enactment and
commencement of an Act. The new instrument-making powers introduced by the
Royal Commission Response No. 1 Act have been exercised to make this instrument
before that Act commences. It is important that the Amending Principles be made
between the enactment and the commencement of the Royal Commission Response
No. 1 Act to ensure the new regulatory requirements for the use of restrictive
practices commence at the same time as the new restrictive practice responsibilities
under the Aged Care Act. This will also ensure continuity of the regulation of the use
of restrictive practices, as current Part 4A of the Quality of Care Principles is due to
self-repeal on 1 July 2021. Should Part 4A of the Quality of Care Principles
self-repeal without the Amending Principles replacing those provisions, there will be
a limited legislative basis to regulate the use of restrictive practices in the aged care
sector.

Under subsection 33(3) of the Acts Interpretation Act 1901 where an Act confers a
power to make, grant or issue any instrument of a legislative or administrative
character (including rules, regulations or by-laws), the power shall be construed as
including a power exercisable in the like manner and subject to the like conditions (if
any) to repeal, rescind, revoke, amend or vary any such instrument.

Commencement

Sections 1 to 4 and anything in the Amending Principles not elsewhere covered by the
commencement information table will commence the day after this instrument is
registered.

Schedule 1 to the Amending Principles will commence on 1 July 2021.
Schedule 2 to the Amending Principles will commence on 1 September 2021.

Consultation

The Department of Health has undertaken extensive consultation in relation to the use
restrictive practices in aged care, through the Royal Commission and the Restraint
Review. The recommendations of the Royal Commission and the Restraint Review
have instrumentally informed the amendments in relation to the use of restrictive
practices to the Aged Care Act and these Amending Principles.

The Department also undertook consultation with the Aged Care Clinical Advisory
Committee (ACCAC) in relation to restrictive practices and to seek their feedback on
the proposed amendments to the Quality of Care Principles. This committee includes
representatives with clinical expertise in the use of restrictive practices including the
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NDIS Senior Practitioner, geriatricians, psychiatrists, GPs, pharmacists, nurse
practitioners, and representatives for aged care providers and aged care consumers.

The Department also undertook consultation with the Restraint Advisory Group
established to support the Restraint Review, both during the period of the review and
following the review to seek their feedback on the proposed amendments to the
Quality of Care Principles. The Restraint Advisory Group includes representatives of
aged care provider peak bodies, aged care consumer peak bodies, the Australian
Guardianship and Administration Council, the Aged Care Quality and Safety
Commission, the Australian Commission on Safety and Quality in Health Care and
academics with expertise in aged care clinical practice.

The advisory groups were generally supportive of the strengthened legislative
provisions. While it was noted the regulation of prescribing practitioners was outside
the scope of this legislation, it was recommended that further guidance be provided on
responsibilities of providers and prescribers on the use of chemical restraint.

In addition, a few minor edits to provide additional clarification were recommended
by these advisory groups. The Amending Principles were revised in response to this
feedback.

Suggestions from the ACCAC and the Restraint Advisory Group were also taken into
account when drafting this explanatory statement, communication materials and
policy guidance. This included suggestions for further clarification and examples to
assist providers to understand and comply with strengthened requirements on the use
of restrictive practices from 1 July 2021, and on the requirements for behaviour
support plans from 1 September 2021.

Regulation Impact Statement

Consistent with the Office of Best Practice Regulation’s Regulatory Impact Statement
(RIS) requirements, the Department certified that a package of independent reviews
undertook a process and analysis equivalent to a RIS in regards to restrictive practices
amendments. The certification and list of reviews can be found in the Explanatory
Memorandum for the Aged Care and Other Legislation Amendment (Royal
Commission Response) No.1 Bill.
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Details of the Aged Care Legislation Amendment (Royval Commission Response
No.1) Principles 2021

Section 1 Name
Section 1 provides that the name of the Amending Principles is the Aged Care
Legislation Amendment (Royal Commission Response No. 1) Principles 2021.

Section 2 Commencement
Section 2 sets out the commencement dates for Sections 1-4 and each schedule to the
Amending Principles.

e Sections 1 to 4 and anything in the Amending Principles not elsewhere
covered by the commencement information table will commence the day after
this instrument is registered.

e Schedule 1 will commence on 1 July 2021.

e Schedule 2 will commence on 1 September 2021.

Section 3 Authority
Section 3 provides that the Amending Principles are made under the Aged Care Act
1997.

Section 4 Schedules
Provides that each Schedule is amended or repealed as set out in the applicable item
in that Schedule, and any other item in that Schedule has effect according to its terms.

Schedule 1 — Amendments commencing 1 July 2021
Part 1 — Main Amendments
Quality of Care Principles 2014

Item 1 - Section 4 (paragraph (e) of note)

Item 1 repeals paragraph (e) of the note to section 4 of the Quality of Care Principles
and substitutes new paragraphs (e) restrictive practice, and (f) staff member. The note
to section 4 sets out terms that are defined in the Aged Care Act. The effect of this
amendment makes clear that these expressions are defined in the Aged Care Act, and
therefore do not need to be redefined in the Quality of Care Principles.

Item 2 - Section 4
Item 2 amends section 4 of the Quality of Care Principles, which sets out the
definitions of words and terms used throughout the instrument.

Item 2 inserts ten new definitions into section 4 of the Quality of Care Principles. The
new terms defined are approved health practitioner, care and services plan, chemical
restraint, environmental restraint, mechanical restraint, medical practitioner, nurse
practitioner, physical restraint, registered nurse, and restrictive practices substitute
decision-maker.

An approved health practitioner is defined as a medical practitioner, nurse practitioner
or registered nurse.
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A care and services plan is defined to mean the care and services plan documented for
the care recipient in accordance with the Aged Care Quality Standards set out in
Schedule 2 to the Quality of Care Principles. A note to this definition directs the
reader to Standard 2 (ongoing assessment and planning with consumers) set out in
clause 2 of Schedule 2.

A chemical restraint is defined to have the meaning given by new subsection 15E(2)
(see Item 9 below).

An environmental restraint is defined to have the meaning given by new
subsection 15E(3) (see Item 9 below).

A mechanical restraint is defined to have the meaning given by new
subsection 15E(4) (see Item 9 below).

Both a medical practitioner and a nurse practitioner are defined to have the meaning
as in the Health Insurance Act 1973 (see section 3 of that Act).

A physical restraint is defined to have the meaning given by new subsection 15E(5)
(see Item 9 below).

A registered nurse is defined to have the same meaning as in the Health Insurance Act
1973.

A restrictive practices substitute decision-maker, for a restrictive practice in relation
to a care recipient, means a person or body that, under the law of the State or Territory
in which the care recipient is provided with aged care, can give informed consent to
the following if the care recipient lacks the capacity to give that consent:
e The use of the restrictive practice in relation to the care recipient; and
e [f the restrictive practice is chemical restraint, the prescribing of medication
for the purpose of using the chemical restraint.

State and territory legislation regulates who can give informed consent to the use of a
restrictive practice and the prescribing of medication for the purpose of using that
medication as a chemical restraint. The Amending Principles do not affect the
operation of any law of a state or territory in relation to restrictive practices. The
Amending Principles seek to complement and clarify those state and territory laws
which protect individuals from interference from their personal rights and liberties.

Seclusion is defined to have the meaning given by new subsection 15E(6) (see
Item 15 below).

Authorised Version Replacement Explanatory Statement registered 18/10/2021 to F2021L00923



Item 3 - Subsection 13(4)

Item 3 amends subsection 13(4) of the Quality of Care Principles to omit the phrase
“documented for the care recipient in accordance with the Aged Care Quality
Standards set out in Schedule 2”, and substitutes the words “for the care recipient”.
This is consequential to Item 2 above, which sets out a definition for a care and
services plan with reference to Standard 2 of the Aged Care Quality Standards, which
sets out ongoing assessment and planning standards.

Item 4 - Subsection 13(4) (note)

Item 4 repeals the note to subsection 13(4) of the Quality of Care Principles. This note
referred the reader to Standard 2 (ongoing assessment and planning with consumers)
set out in clause 2 of Schedule 2 of the Quality of Care Principles. This note is no
longer required as a new definition for care and services plan has been inserted into
section 4, which directs the reader accordingly (see Item 2 above).

Item 5 - Subsection 15B(4)

Item 5 amends subsection 15B(4) of the Quality of Care Principles to omit the phrase
“documented for the care recipient in accordance with the Aged Care Quality
Standards set out in Schedule 2”, and substitutes the words “for the care recipient”.
This is consequential to Item 2 above, which sets out a definition for a care and
services plan with reference to Standard 2 of the Aged Care Quality Standards, which
sets out ongoing assessment and planning standards.

Item 6 - Subsection 15B(4) (note)

Item 6 repeals the note to subsection 15B(4) of the Quality of Care Principles. This
note referred the reader to Standard 2 (ongoing assessment and planning with
consumers) set out in clause 2 of Schedule 2 of the Quality of Care Principles. This
note is no longer required as a new definition for care and services plan has been
inserted into section 4, which directs the reader accordingly (see Item 2 above).

Item 7 - Subsection 15C(4)

Item 7 amends subsection 15C(4) of the Quality of Care Principles to omit the phrase
“documented for the care recipient in accordance with the Aged Care Quality
Standards set out in Schedule 27, and substitutes the words “for the care recipient”.
This is consequential to Item 2 above, which sets out a definition for a care and
services plan with reference to Standard 2 of the Aged Care Quality Standards, which
sets out ongoing assessment and planning standards.

Item 8 - Subsection 15C(4) (note)

Item 8 repeals the note to subsection 15C(4) of the Quality of Care Principles. This
note referred the reader to Standard 2 (ongoing assessment and planning with
consumers) set out in clause 2 of Schedule 2 of the Quality of Care Principles. This
note is no longer required as a new definition for care and services plan has been
inserted into section 4, which directs the reader accordingly (see Item 2 above).

Item 9 - Part 4A
Item 9 inserts a new Part 4A of the Quality of Care Principles.

The Restraint Review and the Royal Commission’s Final Report recommended
legislative provisions on the use of restraint be strengthened. The amendments in
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Part 4A are designed to address these recommendations and to ensure the rights of
care recipients are given primary consideration, and to provide further protection for
care recipients in relation to the use of restrictive practices.

Providing clarity about restrictive practices and interventions has been requested by
the aged care sector to ensure they can comply with their responsibilities regarding
the use of restrictive practices in aged care.

It is considered reasonable that these matters be dealt with in delegated legislation as
they relate to operational matters such as process and procedures, in that it outlines
the steps that an approved provider must take to ensure that restrictive practices are
only used in very limited situations. Including these arrangements in delegated
legislation will also allow flexibility to respond to unforeseen issues and respond to
community and sector concerns in a timely manner. As these matters relate to actions
taken in response to restrictive practices it is appropriate (including from a community
expectations perspective) that there is flexibility for appropriate and prompt action in
response to any unforeseen matters. It is intended that the Australian Government’s
ability to undertake such actions will prevent impacts on the rights of older
Australians.

The Government will continue to monitor these arrangements and will review
whether they should be included on the face of the Act as part of the current project to
introduce a new Aged Care Act. On 1 March 2021, in response to the
recommendations of the Royal Commission’s Final Report, the Government
committed to immediately commence work on a new consumer-focused Aged Care
Act.

The new Act will replace the existing aged care legislative framework and is intended
to commence from 1 July 2023, subject to parliamentary processes. As part of the
project, the Government will consider how existing aged care arrangements should be
dealt with under the new legislative structure, including whether certain arrangements
should be included on the face of the Act, rather than in delegated legislation.

New Division 1 - Preliminary
New Division 1 sets out the purpose of the new Part 4A of the Quality of Care
Principles.

New section 15D - Purpose of this Part
New section 15D provides the purpose of new Part 4A. Part 4A:
e specifies the kinds of aged care that the restrictive practices requirements
apply to; and
e provides that certain practices or interventions are restrictive practices; and
e sets out circumstances for the use of restrictive practices in relation to care
recipients; and
e specifies other responsibilities of approved providers.
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New section 15DA - Kinds of aged care for the purposes of paragraph 54-1(1)(f) of
the Act

New section 15DA specifies that for the purpose of paragraph 54-1(1)(f) of the Aged
Care Act, the kinds of care that restrictive practice obligations apply to are residential
care, and flexible care in the form of short-term restorative care provided in a
residential care setting.

New Division 2 — Restrictive practices
New Division 2 sets out what practices or interventions are considered restrictive
practices for the purposes of 54-9(2) of the Aged Care Act.

New section 15E - Practices or interventions that are restrictive practices
New subsection 15E(1) sets out five types of restrictive practices in relation to a care
recipient for the purposes of 54-9(2) of the Aged Care Act. These are:
e chemical restraint;
environmental restraint;
mechanical restraint;
physical restraint; and
seclusion.

The strengthened and clarified definitions of the types of restraint described in
section 15E are intended to ensure better understanding by approved providers on
what constitutes a restrictive practice and the circumstances for the use of a restrictive
practice. The proposed definitions align with the definitions applied under the
National Disability Insurance Scheme, bringing aged care sector practice into line
with the disability sector.

All forms of restrictive practices defined under section 15E are practices or
interventions that are used for the primary purpose of influencing a care recipient’s
behaviour.

Chemical restraint

New subsection 15E(2) sets out what constitutes a chemical restraint. Chemical
restraint is a practice or intervention that is, or that involves, the use of medication or
a chemical substance for the primary purpose of influencing a care recipient’s
behaviour, but does not include the use of medication prescribed for:

e the treatment of, or to enable treatment of, the care recipient for a diagnosed
mental disorder, a physical illness or a physical condition; or

e end of life care for the care recipient.

The most common type of chemical restraint used in aged care is psychotropic
medicine. Psychotropic medications are any drug capable of affecting the mind,
emotions and behaviour. The three main classes of psychotropic medicines prescribed
are antidepressants, anxiolytic/ hypnotics (mostly benzodiazepines to manage anxiety
and insomnia) and antipsychotics. Other psychotropic classes include anticonvulsants
and stimulants. The Aged Care Quality and Safety Commission’s resource
‘Psychotropic medications used in Australia information for aged care’ includes
details of the types of medications used in aged care settings.

11

Authorised Version Replacement Explanatory Statement registered 18/10/2021 to F2021L00923


https://www.agedcarequality.gov.au/sites/default/files/media/acqsc_psychotropic_medications_v10_hr.pdf

The definition excludes medication prescribed for a diagnosed mental disorder, a
physical illness or physical condition or end of life care. This allows for the continued
use of these medications where there is a genuine and clear medical need. Where
medication is prescribed for the medical treatment of a diagnosed mental disorder, a
physical illness or physical condition or end of life care, approved providers need to
ensure they are using the medication as prescribed.

If medication is prescribed as a chemical restraint, an approved provider must meet
the additional requirements for the use of restrictive practices that are chemical
restraint listed under new section 15FC of the Quality of Care Principles (see below).
This includes documenting the medical or nurse practitioner’s decision to use
chemical restraint and the care recipient’s behaviours that are relevant to the need for
the chemical restraint.

Environmental restraint

New subsection 15E(3) defines what restrictive practices will be taken to be an
environmental restraint. Environmental restraint is a practice or intervention that
restricts, or that involves restricting, a care recipient’s free access to all parts of the
care recipient’s environment (including items and activities) for the primary purpose
of influencing the care recipient’s behaviour.

The care recipient’s environment is taken to include the care recipient’s room, any
common areas within the facility, and the common grounds outside of the facility. It
does not include areas within the facility that a care recipient would not normally be
permitted, such as the kitchen, meal preparation areas, laundry, maintenance areas or
medication storage areas. Additionally, it does not include other care recipient’s
rooms.

Environmental restraint may involve restricting a care recipient from accessing a
room or area within their environment, or an item or activity. For example, locking
away cutlery, tea/coffee, or mobile phones, in cupboards and/or drawers, or restricting
a care recipient from accessing activities such as watching television, or making tea or
coffee is environmental restraint.

Number keypads on doors are a restrictive practice if it prevents a care recipient from
accessing a part of their environment or limits their movements. While keypads are
commonly used within facilities for the safety of care recipients, they are a restrictive
practice if a care recipient cannot leave freely. If facilities provide codes to care
recipients or staff are available to open doors when required, this would not be
considered an environmental restraint. However, when a keypad code is given to care
recipients, but they are unable to remember it or have cognitive impairments, this is
an environmental restraint.

While environmental restraints are commonly used for the safety of care recipients
they can have unanticipated effects on other care recipients rights. Therefore, any

environmental restraint should not only consider the impact for the care recipient but
for all care recipients that have access to that environment and/or item or activity.
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Mechanical restraint

New subsection 15E(4) defines what restrictive practices will be taken to be a
mechanical restraint. Mechanical restraint is a practice or intervention that is, or that
involves, the use of a device to prevent, restrict or subdue a care recipient’s movement
for the primary purpose of influencing the care recipient’s behaviour, but does not
include the use of a device for therapeutic or non-behavioural purposes in relation to
the care recipient.

Examples of mechanical restraint include bed rails, tray tables, belts, harnesses,
restrictive clothing, and the use of straps to restrain any part of the body, splints or
gloves. Devices used for therapeutic purposes or non-behavioural purposes are not
considered to be mechanical restraints, such as splints/casts for broken bones, or
wheelchairs for someone unable to walk long distances.

Devices used for safety purposes or to prevent harm, even if consented to by the care
recipient, are considered to be a mechanical restraint if not used for therapeutic or
non-behavioural purposes.

Physical restraint

New subsection 15E(5) defines what restrictive practices will be taken to be a
physical restraint. Physical restraint is a practice or intervention that is or involves the
use of physical force to prevent, restrict or subdue movement of a care recipient’s
body, or part of a care recipient’s body, for the primary purpose of influencing the
care recipient’s behaviour. This does not include the use of a hands-on technique in a
reflexive way to guide or redirect the care recipient away from potential harm or
injury if it is consistent with what could reasonably be considered the exercise of care
towards the care recipient.

An example of the use of a hands-on technique in a reflexive way to guide or redirect
the care recipient away from harm may be where a person holds a care recipient back
from crossing the road where the care recipient began to move forward without
consideration of the oncoming traffic. Another example may be where a person
catches a care recipient when they begin to fall down.

Examples of physical restraint are pulling a care recipient in a direction they do not
wish to go, or holding a care recipient down to administer medication.

Assisting care recipients during activities of daily living and therapeutic activities
where the care recipient is unable to perform these tasks themselves or has requested
assistance, for example, assisting during dressing, shaving, teeth brushing, or assisting
to complete physiotherapy activities, are not considered to be physical restraint.

Seclusion

New subsection 15E(6) defines what restrictive practices will be taken to be
seclusion. Seclusion is a practice or intervention that is, or that involves, the solitary
confinement of a care recipient in a room or a physical space at any hour of the day or
night for the primary purpose of influencing the care recipient’s behaviour where:

e voluntary exit is prevented or not facilitated; or
e itis implied that voluntary exit is not permitted.
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Seclusion involves the solitary confinement of a care recipient. Examples of seclusion
are locking a care recipient in their room or other area of the facility, ordering a care
recipient to a specific area within the facility with them believing they are not
permitted to leave or staff, and other care recipients retreating to other rooms while
the care recipient is unable to follow.

A care recipient choosing to go to their own room or bathroom and locking the door is
not seclusion, provided they are free to leave when they wish to. Additionally, care
recipients required to isolate for the purpose of complying with state and territory
public health directives would not be considered to be seclusion, as the primary
purpose for such an action is not to influence the care recipient’s behaviour.

New Division 3 — Circumstances for the use of restrictive practices

New Division 3 sets out the circumstances in which an approved provider may use a
restrictive practice or intervention for the purposes of paragraph 54-1(1)(f) of the
Aged Care Act.

New section 15F - Circumstances for the use of restrictive practices

New section 15F provides that, for the purposes of paragraph 54-1(1)(f) of the Aged
Care Act, the circumstances in which an approved providers may use a restrictive
practice in relation to a care recipient are that the requirements set out in Division 3,
that apply to the restrictive practice in relation to the care recipient, are satisfied.

The note to section 15F provides that the use of a restrictive practice in relation to a
residential care recipient of an approved provider other than in these circumstances is
a reportable incident (see paragraph 54-3(2)(g) of the Act). The purpose of this note is
to highlight the requirement of approved providers to comply with the reportable
incident provisions in the Aged Care Act and the Serious Incident Response Scheme
(SIRS).

Under SIRS, approved providers have specific responsibilities to establish and
maintain incident management systems that identify, manage, record and resolve
incidents. The SIRS also requires approved providers to report all serious incidents
affecting residential care recipients, which occur, or are alleged or suspected to have
occurred, to the Aged Care Quality and Safety Commission. Any use of a restrictive
practice that is inconsistent with Part 4A of the Quality of Care Principles is a
reportable incident.

New section 15FA - Requirements for the use of any restrictive practice
New subsection 15FA(1) provides that the following requirements apply to the use of
any restrictive practice in relation to a care recipient:
e the restrictive practice is used only:
o as a last resort to prevent harm to the care recipient or other persons;
and
o after consideration of the likely impact of the use of the restrictive
practice on a care recipient;
e to the extent possible, best practice alternative strategies have been used
before the restrictive practice is used;
e the alternative strategies that have been considered or used have been
documented,;
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e the restrictive practice is used only to the extent that it is necessary and in
proportion to the risk of harm to the care recipient or other persons;

e the restrictive practice is used in the least restrictive form, and for the shortest
time, necessary to prevent harm to the care recipient or other persons;

¢ informed consent to the use of the restrictive practice has been given by the
care recipient, or if the care recipient lacks capacity to give that consent, their
restrictive practice substitute decision-maker;

e the use of the restrictive practice complies with any relevant provisions of the
care and services plan for the care recipient;

o the use of the restrictive practice complies with the Aged Care Quality
Standards set out in Schedule 2 to the Quality of Care Principles;

e the use of the restrictive practice is not inconsistent with the Charter of Aged
Care Rights (see Schedule 1 to the User Rights Principles);

e the use of the restrictive practice meets the requirements (if any) of the law of
the State or Territory in which the restrictive practice is used.

These requirements will ensure that restrictive practices are only used as a necessary
and proportionate response to the circumstances of a particular care recipient, and
ensures the rights of care recipients are given primary consideration and protection.

Where a restrictive practice is used, the approved provider must ensure it uses the
least restrictive form of restraint to address the risk of harm. To use the least
restrictive form of restraint, the approved provider must have regard to the total period
for which restraint will be used, including periods of release. This should be
determined before the restraint is commenced.

The approved provider must also consider whether the risk of harm can be managed
by using any alternatives to the restrictive practice, and use those alternatives to the
extent possible. It is intended that the approved provider assess and manage any
changed behaviour of a care recipient, and identify and implement strategies to
address those behaviours before restrictive practices are considered and used. The
approved provider should also, wherever possible, proactively examine the triggers of
behaviours to address the causes of these behaviours. The use of restraint must always
be the last resort and used only as a temporary solution following the application of
alternative behaviour supports.

There are limited situations where it may be appropriate to use restrictive practices to
ensure the safety of residential aged care recipients and others, including in
emergencies. However, the amendments introduced by the Amending Principles seek
to clarify that this is a safety measure of last resort where all other interventions have
been employed and excluded. Restrictive practices must only be used in a way that
supports good clinical practice and provides safe and improved care for consumers.

Informed consent requirements

Any decision to restrain a consumer carries significant ethical and legal
responsibilities. Care recipients must provide informed consent to the use of a
restrictive practice wherever possible. If a care recipient does not have capacity to
consent, consent must be obtained from someone with authority to provide it, in this
case, the care recipient’s restrictive practices substitute decision-maker (see Item 8
above).
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The care recipient or their restrictive practice substitute decision-maker may withdraw
their consent at any time. Therefore, the approved provider should take steps to
regularly communicate with the consumer or their substitute decision maker, and
obtain informed consent contemporaneously.

The care recipient should be supported or assisted to make their own decisions. This
includes communicating with them in a way they can understand and they should be
given the opportunity to discuss their concerns and expectations. The communication
is enhanced if restrictive practices substitute decision-makers and the care recipient’s

family are given written information that they can keep and review at any time.

Informed consent must be obtained before the restrictive practice is used, unless the
restrictive practice is necessary in an emergency (see new subsection 15FA(2)). If the
use of a restrictive practice was used in an emergency and the care recipient lacked
capacity to consent to the use of the restrictive practice, the restrictive practice
substitute decision-maker must be informed as soon as practicable after the restrictive
practice starts to be used (see new paragraph 15GB(a) below).

State and territory legislation regulates who can give informed consent to the
prescribing of medication for the purposes of chemical restraint on behalf of a care
recipient who cannot consent because they lack capacity. State and territory
legislation also regulates who can give informed consent to the use of restrictive
practices other than chemical restraint on behalf of a care recipient who lacks capacity
to provide consent. The amendments introduced by the Amending Principles do not
affect the operation of those state and territory laws, which protect individuals from
undue interference with their personal rights and liberties in relation to the use of
restrictive practices.

The state and territory legislation referred to in the Amending Principles is not
incorporated by reference. The relevant legislation, at the time of making the
Amending Principles, for each state and territory is set out in Table 1. This table also
provides details of relevant organisations who may be able to provide additional
information.

Table 1 — State and Territory legislation

State [ Legislation Relevant organisations
ACT | Guardianship and Management of Property Act 1991 | Public Trustee and Guardian
Medical Treatment (Health Directions) Act 2006 (ACT)
Public Trustee and Guardian Act 1985 (ACT) ACT Civil and Administrative
Power of Attorney Act 2006 (ACT) Tribunal (ACAT)
Public Advocate — ACT Human
Rights Commission
NSW | Guardianship Act 1987 Public Guardian (NSW)
Guardianship Regulations 2016 NSW Civil and Administrative
Powers of Attorney Act 2003 No 53 Tribunal
NSW Trustee and Guardian
NT Adult Guardianship Act 2016 Northern Territory Civil and
Guardianship of Adults Regulations 2016 Administrative Tribunal
Northern Territory Civil and Administrative Tribunal | Office of the Public Guardian
Act 2014 (NT)
Advance Personal Planning Act 2013 (NT) (the Act)
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State | Legislation Relevant organisations

QLD | Guardianship and Administration Act 2000 Office of the Public Guardian
Public Guardian Act 2014 (QLD)
Human Rights Act 2019 Public Advocate (QLD)
Powers of Attorney Act 1998 Queensland Civil and

Administrative Tribunal

SA Consent to Medical Treatment and Palliative Care Office of the Public Advocate
Act 1995 South Australian Civil and
Consent to Medical Treatment and Palliative Care Administrative Tribunal
Regulations 2014
Advanced Care Directives Act 2013
Guardianship and Administration Act 1993
Guardianship and Administration Regulations 2015

TAS | Guardianship and Administration Act 1995 Office of the Public Guardian
Guardianship and Administration Regulations 2017 | (TAS)
Guardianship and Administration (Corresponding Guardianship and
Law) Notice 2014 Administration Board
Guardianship and Administration (Corresponding
Law) Notice 2011

VIC | Guardianship and Administration Act 2019 Office of the Public Advocate
Guardianship and Administration Board (VIO)
(Application) Regulations 1994 Victorian Civil and
Medical Treatment Planning and Decisions Act 2016 | Administrative Tribunal

WA | Guardianship and Administration Act 1990 (WA) State Administrative Tribunal

Guardianship and Administration Regulations 2005

Office of the Public Advocate
(WA)

While every effort has been made to verify the accuracy of this information, the
relevant legislation may change from time to time. The table does not capture relevant
policy directives or other guidance information used by state and territory
governments. The table is provided for guidance only, and further information and
clarification should be sought from the relevant state and territory jurisdictions.

Emergency use of restrictive practices
New subsection 15FA(2) sets out that selected requirements do not apply to the use of
the restrictive practice if the use of the restrictive practice in relation to a care
recipient is necessary in an emergency. The requirements that do not apply are new
paragraphs 15FA(1)(a), (b), (c), (f) and (g), set out as follows:

the restrictive practice is used only:

o as a last resort to prevent harm to the care recipient or other persons;

and

o after consideration of the likely impact of the use of the restrictive

practice on the care recipient;

to the extent possible, best practice alternatives have been used before the

restrictive practice is used;

the alternative strategies that have been considered or used have been

documented;

informed consent of the use of the restrictive practice has been given by the
care recipient, or if the care recipient lacks capacity to give that consent, their

restrictive practice substitute decision-maker; and
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e the use of the restrictive practice complies with any relevant provisions of the
care and service plan for the care recipient.

The exemption of these requirements is intended to ensure an approved provider can
appropriately and rapidly respond to an emergency to protect a care recipient or other
person from immediate harm.

While the restrictive practice is being used, the approved provider must monitor and
review the necessity for the continued use of the restrictive practice (see new
section 15GA below).

New subsection 15FA(3) specifies that the exemption of these requirements only
applies while the emergency exists.

The note following subsection 15FA(3) provides that new section 15GB sets out other
responsibilities of approved providers that apply if the use of a restrictive practice in
relation to a care recipient is necessary in an emergency (see below for further detail).
The requirements outlined in new section 15GB ensure that approved providers are
not absolved from complying with their legislative obligations in relation to the use of
restrictive practices, including in an emergency.

An emergency situation is not expected to last for an extended period of time. An
emergency situation will be considered to have ended when there is no immediate risk
of harm or injury for the care recipient or others. If a restrictive practice is required to
be continued after the emergency situation has ended, approved providers will be
required to comply with all legislative requirements relating to the use of restrictive
practices, including obtaining informed consent for ongoing use of a restrictive
practice.

It is expected that approved providers will be actively engaged in care recipient’s
behaviour support planning and that this will reduce any occurrence of emergency use
of restrictive practices. This should include consideration of any escalation points for
any changed behaviours and how best to manage these behaviours to prevent an
emergency in the care planning for care recipients.

Oversight of emergency use of restrictive practices

The reference to ‘emergency’ in new subsection 15FA(2) is not defined, and therefore
is intended to have its ordinary meaning. An emergency may include an unforeseen
occurrence, or sudden or urgent occasion for action. In aged care the scope of
emergency situations can be quite broad and adopting a prescriptive definition is
likely to result in unintended consequences and may exclude situations of genuine
emergency. Situations where restrictive practices are required in residential aged care
in the event of an emergency should be following unanticipated or unforeseen events
which requires immediate action and therefore should be rare. This term has not been
defined in the legislation, so not to speculate or limit the term, as not all
circumstances are known or predictable.

The arrangements under new subsection 15FA(2) are intended to ensure that an

approved provider can appropriately and rapidly respond to an emergency to ensure
the protection of a care recipient or other person from immediate harm. Once the
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emergency is over, the provider should revert to the usual policies and procedures
regarding the application or use of any restrictive practice for the care recipient. This
includes reduction or removal of the restrictive practice, assessment, consideration
and use of alternative strategies, and subsequent update and review of the care
recipient’s Behaviour Support Plan and care and services plan.

It is expected that approved providers will be actively engaged in a care recipient’s
day to day care and support needs, including behaviour support planning, and that this
understanding and engagement will reduce the occurrence of emergencies. While the
term ‘emergency’ is not specifically intended as a discretionary term, the
Commissioner, in monitoring compliance with provider responsibilities relating to the
use of restrictive practices, will be reviewing care and services plans where
emergency use of restrictive practices has been applied.

This review will include considering the care recipient’s care needs in the lead up to
the emergency, whether the emergency could have been anticipated given past history
of behaviour, and what action was taken to deal with the situation prior to it becoming
critical. Approved providers should be conscious of alternative strategies to avoid the
need for emergency use of restrictive practices. This includes actively responding to
the needs of their care recipients in order to avoid the deterioration of health or
escalation of changed behaviours, to a point where emergency use of restrictive
practices may be required.

If the provider considers that emergencies are occurring for extended periods of time
or are occurring regularly for one or more care recipients, this may also indicate that
an approved provider is not meeting their responsibilities and the Commissioner
would monitor or investigate these circumstances. Where there is evidence that
insufficient action has been taken by a provider to avoid emergency use of restrictive
practices for a care recipient, the Commissioner, or delegate, may take further
regulatory actions where it is deemed appropriate and proportionate in order

to address any non-compliance.

New section 15FB - Additional requirements for the use of restrictive practices other
than chemical restraint

Section 15FB relates to additional requirements regarding the use of environmental
restraint, mechanical restraint, physical restraint and seclusion.

New subsection 15FB(1) sets out the requirements that apply to the use of a restrictive
practice in relation to a care recipient that is not chemical restraint. These
requirements are that:

e an approved health practitioner (that is, a medical practitioner, nurse
practitioner or registered nurse as defined in section 4 of the Quality of Care
Principles) who has day-to-day knowledge of the care recipient has assessed
the care recipient as posing a risk of harm to the care recipient or any other
person and has assessed that the use of the restrictive practice is necessary;

e the approved health practitioner’s assessment has been documented.

The intent of subsection 15FB(1) is to ensure that a health practitioner that is familiar

with the care recipient’s care needs assesses whether the use of a particular restrictive
practice is necessary. Day to day knowledge of the care recipient is expected to
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support better understanding of the care recipient and their behaviour, as well as
warning signs or triggers and how these can be addressed through the use of
alternative behaviour supports in the first instance.

Emergency use of restrictive practices

Subsection 15FB(2) sets out that the requirement to document the assessment by the
approved health practitioner does not apply to the use of a restrictive practice that is
not a chemical restraint in relation to a care recipient, if the use of the restrictive
practice is necessary in an emergency. This exemption is intended to ensure an
approved provider can appropriately and rapidly respond to an emergency to ensure
the protection of a care recipient or other person from immediate harm.

As stated in subsection 15FB(3), this exemption only applies while the emergency
exists. The approved provider must document the assessment that the use of the
restrictive practice was necessary after the emergency situation has passed. This must
be completed as soon as practicable after the restrictive practice starts to be used (see
new section 15GB below).

The note following subsection 15FB(3) identifies that section 15GB sets out other
responsibilities of approved providers that apply if the use of a restrictive practice in
relation to a care recipient is necessary in an emergency. The requirements outlined in
new section 15GB ensure that approved providers are not absolved from complying
with their legislative obligations in relation to the use of restrictive practices,
including in an emergency.

Approved providers should be actively engaged in care recipient’s behaviour support
planning to reduce the risk and occurrence of emergencies occurring. Approved
providers are to consider escalation points for changed behaviours and how best to
manage these behaviours to prevent an emergency in the care planning for care
recipients.

New section 15FC - Additional requirements for the use of restrictive practices that
are chemical restraint

The additional requirements introduced by new section 15FC only apply to the use of
chemical restraint.

Subsection 15[FC(1) sets out the requirements that apply to the use of a restrictive
practice in relation to a care recipient that is chemical restraint. These requirements
are that:
e the approved provider is satisfied that a medical practitioner or nurse
practitioner has:
o assessed the care recipient as posing a risk of harm to themselves or
other persons; and
o assessed that the use of the chemical restraint is necessary; and
o prescribed medication for the purpose of using the chemical restraint;
e Matters, including the assessments by the medical or nurse practitioners;
practitioners’ decisions to use the chemical restraint; care recipient behaviours
that are relevant to the need for the chemical restraint; the reasons the
chemical restraint is necessary, and information (if any) provided to the
medical or nurse practitioner that informed their decision to prescribe the
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medication, have been documented in the care and services plan for the care
recipient;

e the approved provider is satisfied that informed consent to the prescribing of
the medication has been given by the care recipient or, if the care recipient
lacks capacity to give that consent, their restrictive practice substitute
decision-maker.

Only a medical practitioner or nurse practitioner can assess whether a chemical
restraint is necessary. Prescribing medical or nurse practitioners are required to
document the reason they have prescribed medication for the purpose of chemical
restraint and they must have obtained informed consent from the care recipient or, if
the care recipient lacks capacity, from their restrictive practice substitute
decision-maker.

If medication has been prescribed as a chemical restraint, approved providers must
engage with the prescribing practitioner and the care recipient to communicate the
impact and effectiveness of the restraint and any conditions around its use(see new
section 15GA described below).

The approved provider is required to satisfy themselves that the prescribing
practitioner has obtained informed consent for the use of the medication as a chemical
restraint.

Regulation of medical practitioners and nurse practitioners in relation to the use of
chemical restraint

The note following subsection 15FC(1)(c) refers to the codes of appropriate
professional practice which apply to medical practitioners and nurse practitioners.
These codes of conduct are included for information but are not incorporated by
reference.

Before prescribing medicines, including antipsychotics and benzodiazepines, medical
practitioners and nurse practitioners are responsible for obtaining informed consent
from their patients (aged care recipients).

Both of these professions are regulated by their respective boards; the Medical Board
of Australia (MBA) and the Nursing and Midwifery Board of Australia (NMBA).
Their role includes setting of standards and codes to provide guidance to their
professions about what is expected of their practice.

In line with the provisions of the Health Practitioner Regulation National Law, the
MBA and NMBA have each published a code of conduct to set the professional
expectations for their respective professions. The MBA’s Good medical practice: a
code of conduct for doctors in Australia and the NMBA’s Code of conduct for nurses
set the expectations of the MBA and NMBA for a range of topics including:
communication with patients and/or their carers; gaining informed consent; and the
use of scheduled medicines.

In 2021, the MBA’s code could be viewed on their website
https://www.medicalboard.gov.au and NMBA’s code could be viewed on their
website: https://www.nursingmidwiferyboard.gov.au.
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Both codes of conduct require practitioners to comply with relevant legislation
administered by states and territories, including medicines and poisons legislation,
which governs the prescribing, dispensing and administration of scheduled medicines.

Emergency use of restrictive practices

Subsection 15FC(2) sets out the requirements that do not apply to the use of a
restrictive practice that is a chemical restraint in relation to a care recipient if the use
of the restrictive practice is necessary in an emergency. The requirements that do not
apply are new paragraphs 15FC(1)(b) and (c), which relate to:

e documenting the matters, the assessments by the medical or nurse
practitioners; practitioners’ decisions to use the chemical restraint; care
recipient behaviours that are relevant to the need for the chemical restraint; the
reasons the chemical restraint is necessary, and information (if any) provided
to the medical or nurse practitioner that informed their decision to prescribe
the medication, in the care and services plan;

e the approved provider being satisfied that informed consent to the prescribing
of the medication has been given by the care recipient, or if the care recipient
lacks capacity to give that consent, their restrictive practice substitute
decision-maker.

These exclusions are intended to allow approved providers to respond to an
emergency situation where a care recipient or other person may be at risk of
immediate harm in that moment.

As stated in subsection 15FC(3), this exemption only applies while the emergency
exists. The approved provider must document the assessment that the use of the
restrictive practice was necessary after the emergency situation has passed. This must
be completed as soon as practicable after the restrictive practice starts to be used (see
new section 15GB below).

The note following subsection 15FC(3) identifies that section 15GB sets out other
responsibilities of approved providers that apply if the use of a restrictive practice in
relation to a care recipient is necessary in an emergency. The requirements outlined in
new section 15GB ensure that approved providers are not absolved from complying
with their legislative obligations in relation to the use of restrictive practices,
including in an emergency.

The approved provider should be actively engaged in care recipient’s behaviour
support planning to reduce the risk and occurrence of emergencies use of restrictive
practices. Approved providers are to consider escalation points for changed
behaviours and how best to manage these behaviours to prevent an emergency in the
care planning for care recipients.

New Division 4 — Other responsibilities of approved providers relating to restrictive
practices

New Division 4 sets out the other responsibilities of approved providers for the
purposes of paragraph 54-1(1)(h) of the Aged Care Act, including the responsibilities
that must be met while restrictive practices are being used and the responsibilities that
must be met following the emergency use of a restrictive practice.
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New section 15G — Purpose of this Division

New section 15G provides that Division 4 specifies other responsibilities of an
approved provider that provides aged care of a kind specified in section 15DA of the
Quality of Care Principles to a care recipient. New section 15DA provides that the
kinds of care that restrictive practice obligations apply to are residential care and
flexible care in the form of short-term restorative care provided in a residential care
setting.

New section 15GA — Responsibilities while restrictive practice being used

New section 15GA sets out the requirements approved providers must comply with
while the restrictive practice is being used in relation to a care recipient.

If an approved provider uses a restrictive practice in relation to a care recipient, the
approved provider must ensure that, while the restrictive practice is being used:
e the care recipient is monitored for:

o signs of distress or harm, side effects and adverse events, changes in
mood or behaviour, changes in well-being (including the care
recipient’s ability to engage in activities that enhance the quality of life
and are meaningful and pleasurable), changes in the care recipient’s
ability to maintain independent function, and changes in the care
recipient’s ability to engage in activities of daily living; and

e the necessity for the use of the restrictive practice is regularly monitored,
reviewed and documented; and

o the effectiveness of the use and the effect of the changes in use of the
restrictive practice are monitored; and

e that changes are made to the care recipient’s environment to reduce or remove
the need for the use of the restrictive practice; and

e if the restraint is a chemical restraint, that information about the effects and
use of the chemical restraint is provided to the medical practitioner or nurse
practitioner who prescribed the medication for the purpose of using the
chemical restraint (see paragraph 15FC(1)(a)).

This section seeks to provide clarity on how care recipients should be monitored
while a restrictive practice is being used, including what matters should be monitored.
This ensures changes and modifications to the application of a restrictive practice are
responsive and the restrictive practice is applied in the least restrictive form, used for
the shortest period of time possible and that the safety of care recipients is maintained
while the practice or intervention is in use.

New Section 15GB - Responsibilities following emergency use of restrictive practice
New section 15GB sets out the requirements approved providers must comply with
following the use of a restrictive practice if that restrictive practice was used in an
emergency.

If an approved provider uses a restrictive practice in relation to a care recipient and
the use of the restrictive practice in relation to the care recipient is necessary in an
emergency, the approved provider must, as soon as practicable after the restrictive
practice starts to be used:
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e if the care recipient lacked capacity to consent to the use of the restrictive
practice, the approved provider must inform the restrictive practices substitute
decision-maker for the restrictive practice about the use of the restrictive
practice; and

e cnsure that the following matters are documented in the care and services plan
for the care recipient:

o the care recipient’s behaviours that were relevant to the need for the
use of the restrictive practice;

o the alternative strategies that were considered or used (if any) before
the use of the restrictive practice;

o the reasons the use of the restrictive practice was necessary;

o the care to be provided to the care recipient in relation to the care
recipient’s behaviour;

o arecord of the restrictive practices substitute decision-maker being
informed about the use of the restrictive practice (assuming restrictive
practices substitute decision-maker for the restrictive practice was
informed about the use of the restrictive practice); and

e if the restrictive practice is not a chemical restraint, ensuring the assessments
from an approved health practitioner are documented; and

o if the restrictive practice is a chemical restraint, ensuring that the assessments
by the medical or nurse practitioners; practitioners’ decisions to use the
chemical restraint; care recipient behaviours that are relevant to the need for
the chemical restraint; the reasons the chemical restraint is necessary, and
information (if any) provided to the medical or nurse practitioner that
informed their decision to prescribe the medication, are documented in the
care and services plan for the care recipient.

If a restrictive practice is used in an emergency, approved providers are expected to
review the behaviour that triggered the emergency and document this in the care
recipient’s care and services plan. From 1 September 2021, providers are required to
document the review of the behaviour that triggered the emergency in the care
recipient’s behaviour support plan (see the amendments introduced by Schedule 2 to
the Amending Principles). It is also expected that as part of this review approved
providers consider and implement alternative behaviour support strategies to
minimise the risk of an emergency reoccurring.

Item 10 - Subsection 15SNA(1) (note 2)

Item 10 amends Note 2 to subsection 15NA(1) of the Quality of Care Principles by
omitting the term ‘physical restraint and chemical restraint’ and substituting the words
‘a restrictive practice’. This is a consequential amendment to reflect the new term
‘restrictive practice’ in section 54-9 of the Aged Care Act, and reflect the use of this
term in the amendments introduced by the Amending Principles.

Item 11 - Subsection 15NB(2)
Item 11 repeals subsection 15NB(2) of the Quality of Care Principles and substitutes a
new subsection 15NB(2). New subsection 15NB(2) provides that, despite
paragraph 54-3(2)(g) of the Aged Care Act, the use of a restrictive practice in relation
to a residential care recipient is not a reportable incident if:
e the use of the restrictive practice is in a transition care program in a residential
care setting; and
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e the use is in accordance with Part 4A of these principles (assuming that that
Part applied to the residential care recipient in relation to that care).

This subsection states that any restrictive practice used in a transition care program in
a residential care setting that is in accordance with Part 4A is not considered a
reportable incident under paragraph 54-3(2)(g) of the Aged Care Act through the
Serious Incident Response Scheme. Any use of a restrictive practice that is not in
accordance with Part 4A is a reportable incident and must be reported to the Aged
Care Quality and Safety Commission in accordance with the relevant provisions.

Item 12 - Subparagraph 8(3)(e)(ii) of Schedule 2

Item 12 amends subparagraph 8(3)(e)(ii) of Schedule 2 to the Quality of Care
Principles (Standard 8 — Organisational governance, of the Aged Care Quality
Standards) to omit the word ‘restraint’ and substitute the words ‘restrictive practices’.
This is a consequential amendment to reflect the new term ‘restrictive practice’ in
section 54-9 of the Aged Care Act, and reflect the use of this term in the amendments
introduced by the Amending Principles.

Part 2 — Technical Amendments (Staff Members)
User Rights Principles 2014

Item 13 - Section 4 (at the end of the note)

Item 13 amends the note to section 4 of the User Rights Principles, which sets out the
defined terms for the purpose of those principles. In particular, the note to section 4
sets out terms that are defined in the Aged Care Act. The note is amended to add

‘(f) staff member.” The effect of this amendment makes clear that this term is defined
in the Aged Care Act, and therefore does not need to be redefined in the User Rights
Principles

Item 14 - Paragraph 11(3)(a)

Item 14 amends paragraph 11(3)(a) of the User Rights Principles to omit the words
‘(as defined in section 63-1AA of the Act)’. Paragraph 11(3)(a) makes reference to
the definition of staff member in the Aged Care Act being defined in section 63-1AA.
However, the Aged Care Legislation Amendment (Serious Incident Response Scheme
and Other Measures) Act 2021 repealed section 63-1AA with effect from

1 April 2021. The definition of staff member is now defined in clause 1 of Schedule 1
to the Aged Care Act. As such, the reference in the User Rights Principles to

section 63-1AA is no longer accurate and needed to be removed.

Item 15 - Subparagraphs 17(2)(f)(i) and (ii)

Item 15 amends subparagraphs 17(2)(f)(1) and (i1) of the User Rights Principles to
omit the words ‘(as defined in section 63-1AA of the Act)’. Subparagraphs 17(2)(f)(i)
and (i1) make reference to the definition of staff member in the Aged Care Act being
defined in section 63-1AA. For the reasons as set out in Item 20 above, the reference
in the User Rights Principles to section 63-1AA is no longer accurate and needed to
be removed.
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Item 16 - Paragraphs 20(3)(a), 23AE(3)(a) and 33(3)(a)

Item 16 amends paragraphs 20(3)(a), 23AE(3)(a) and 33(3)(a) of the User Rights
Principles to omit the words ‘(as defined in section 63-1AA of the Act)’.

Paragraphs 20(3)(a), 23AE(3)(a) and 33(3)(a) make reference to the definition of staff
member in the Aged Care Act being defined in section 63-1AA. For the reasons as set
out in Item 20 above, the reference in the User Rights Principles to section 63-1AA is
no longer accurate and needed to be removed.

Schedule 2 — Amendments commencing 1 September 2021

The amendments introduced by Schedule 2 to the Amending Principles relate to the
introduction of a requirement for an approved provider to ensure that a behaviour
support plan for a care recipient is included in the care and services plan for care
recipients that require behaviour supports.

Items 1 to 8 of Schedule 2 to the Amending Principles amend provisions that are set
out in Item 15 of Schedule 1 to the Amending Principles as set out above. As such,
the descriptions of Items 1 to 8 assume that those provisions are in effect.

Quality of Care Principles 2014

Item 1 - Paragraph 15FA(1)(c¢)
Item 1 inserts ‘in the behaviour support plan for the care recipient’ after the word
‘documented’ in paragraph 15FA(1)(c) of the Quality of Care Principles.

This insertion clarifies that the details that must be documented by an approved
provider in relation to the use of alternative behaviour supports and restrictive
practices must be documented in a behaviour support plan after 1 September 2021.

Item 2 - Paragraph 15FA(1)(g)

Item 2 amends paragraph 15FA(1)(g) of the Quality of Care Principles to omit the
phrase “relevant provisions of the care and services plan for the care recipient”, and
substitute “provisions of the behaviour support plan for the care recipient that relate to
the use of the restrictive practice”. This is to reflect the new requirements for a
behaviour support plan introduced by the amendments in Item 9 of Schedule 2 below.

Item 3 - Paragraph 15FB(1)(b)
Item 3 repeals paragraph 15FB(1)(b) and substitutes a new paragraph 15FB(1)(b).
Section 15FB relates to the additional requirements for the use of restrictive practices
other than chemical restraint. New paragraph 15FB(1)(b) provides that approved
providers are required to document the following matters in the behaviour support
plan for the care recipient:

e the assessments of an approved health practitioner (see paragraph 15FB(1)(a));

e adescription of any engagement with persons other than the approved health
practitioner in relation to the assessments;

e adescription of any engagement with external support services (for example,
dementia support specialists) in relation to the assessments.
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Item 4 - Paragraph 15FC(1)(b)

Item 4 amends paragraph 15FC(1)(b) of the Quality of Care Principles to omit the
phrase “care and services plan”, and substitute “behaviour support plan”. This is to
reflect the new requirements for a behaviour support plan introduced by the
amendments in Item 9 of Schedule 2 below.

Item 5 - At the end of paragraph 15FC(1)(b)
Item 5 adds two new subparagraphs at the end of paragraph 15FC(1)(b) of the Quality
of Care Principles. Section 15FC relates to the additional requirements for the use of
restrictive practices that are chemical restraint. The two new subparagraphs to
paragraph 15FC(1)(b) provide that approved providers are also required to document
the following matters in the behaviour support plan for the care recipient:
e adescription of any engagement with persons other than the practitioner in
relation to the use of the chemical restraint;
e adescription of any engagement with external support services (for example,
dementia support specialists) in relation to the assessments.

This addition recognises the importance of multi-disciplinary teams in care planning
and assessment of care needs for a care recipient. For example, this may include
dementia support specialists available through the Dementia Behaviour Management
Advisory Service. These specialists provide support to staff in residential aged care
including expertise, advice and short-term case management interventions. They also
provide ongoing support and guidance to implement recommendations that are
specifically tailored to the individual.

Support is also available through the Severe Behaviour Response Teams, which is a
mobile service for people with dementia who are experiencing severe behaviours and
psychological symptoms of dementia. This service provides support through advice,
strategies and written recommendations tailed specifically to the individual and
ongoing support and guidance to implement these recommendations.

Item 6 - Paragraph 15GB(b)

Item 6 amends paragraph 15GB(b) of the Quality of Care Principles to omit the
phrase “care and services plan”, and substitute “behaviour support plan”. This is to
reflect the new requirements for a behaviour support plan introduced by the
amendments in Item 9 of Schedule 2 below.

Item 7 - Paragraph 15GB(c)
Item 7 inserts ‘in the behaviour support plan for the care recipient’ after the word
‘documented’ in paragraph 15GB(c) of the Quality of Care Principles.

This clarifies that the details that must be documented by an approved provider in
relation to the use of a restrictive practice that is not chemical restraint in an
emergency must be documented in a behaviour support plan after 1 September 2021.

Item 8 - Paragraph 15GB(d)

Item 8 amends paragraph 15GB(d) of the Quality of Care Principles to omit the
phrase “care and services plan”, and substitute “behaviour support plan”. This is to
reflect the new requirements for a behaviour support plan introduced by the
amendments in Item 9 of Schedule 2 below, and clarifies that the details that must be
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documented by an approved provider in relation to the use of a restrictive practice that
is chemical restraint in an emergency must be documented in a behaviour support
plan after 1 September 2021.

Item 9 - At the end of Part 4A
Item 9 adds new Division 5 - Other responsibilities of approved providers relating to
behaviour support plans, at the end of Part 4A of the Quality of Care Principles.

New Division 5 - Other responsibilities of approved providers relating to behaviour
support plans

New Division 5 introduces new responsibilities for approved providers in relation to
implementing behaviour support plans from 1 September 2021. New Division 5
provides that behaviour support plans must be developed for any care recipient that
requires behaviour support.

The new provisions set out in Division 5 detail what the approved provider must
include in a behaviour support plan. This is expected to include best practice
behaviour support strategies that are responsive to the care recipient’s needs that seek
to reduce or eliminate the need for the use of restrictive practices. These supports
should be individualised and address the underlying causes of concern, while
safeguarding the quality of life of care recipients.

Behaviour support plans should be developed in consultation with the care recipient,
their nominated representative, any relevant health practitioners, and their restrictive
practice substitute decision-maker if the care recipient lacks the capacity to provide
informed consent.

Relevant health practitioners may include dementia specialists or health practitioners
required to support an assessment for mobility, injury or illness or mental health,
alcohol or drug misuse.

New Section 15H - Purpose of this Division

New section 15H provides that Division 5 specifies other responsibilities of an
approved provider that provides aged care of a kind specified in section 15DA of the
Quality of Care Principles for the purposes of paragraph 54-1(1)(h) of the Aged Care
Act. Relevantly, the kinds of aged care set out in section 15DA are approved
providers of residential care and flexible care in the form of short-term restorative
care provided in a residential care setting.

New Section 15HA - Responsibilities relating to behaviour support plans

New subsection 15HA(1) provides that, if an approved provider provides aged care to
a care recipient and behaviour support is needed for the care recipient, the approved
provider must ensure that a behaviour support plan is included in the care and services
plan for the care recipient. These behaviour supports are expected to be individualised
to best address the changed behaviour, and the underlying causes and/or triggers for
the behaviour.

Given the number of care recipients with dementia or cognitive decline is increasing,
approved providers need to continue to build their behaviour support capability and
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ensure they are equipped to manage behaviours of concern that ensures the rights of
care recipients and promotes quality of life for care recipients.

New subsection 15SHA(2) provides that the approved provider must ensure that the
behaviour support plans are prepared, reviewed and revised in accordance with this
Division and set out matters as required by this Division and Divisions 3 and 4 of
Part 4A of the Quality of Care Principles (see the amendments introduced by Item 15
of Schedule 1 to the Amending Principles).

New subsection 15SHA(3) provides that the approved provider must consider any
previous assessments of the care recipient that are available to the approved provider
when preparing the behaviour support plan. These assessments are not limited to
behaviour assessments. They can include any assessment of the care recipient that
may provide insight into the causes or triggers of their changed behaviours such as
assessments for pain, mobility or illness, injury or trauma.

New Section 15HB - Matters to be set out in behaviour support plans—alternative
strategies for addressing behaviours of concern

New section 15HB sets out the information that is required to be documented in a
behaviour support plan in relation to alternative strategies for care recipients with
behaviours of concern. The behaviour support plan for a care recipient must set out
the following:

¢ information about the care recipient to assist with understanding their
behaviour, such as information about the care recipient’s past experience and
background. Other examples may be information about a care recipient’s,
habits or routines, likes or dislikes, hobbies, trauma, illness, injury, loss of
close friends or family;

e any assessment of the care recipient that is relevant to understanding the
behaviour — for example, assessments for pain, mobility, injury or illness,
post-surgery, dementia, mental health, alcohol or drug misuse;

¢ information about the behaviours of concern for which the care recipient may
need support — for example, assistance with activities and emotional supports;

¢ information about each occurrence of behaviours of concern for which the
care recipient has needed support, including the date, time and duration of the
occurrence, any adverse consequences for the care recipient or other persons,
any related incidents, and any warning signs for, or triggers or causes of, the
occurrence (including trauma, injury illness or unmet pain needs, boredom or
loneliness);

e alternative strategies for addressing the behaviours of concern that are best
practice alternatives to the use of restrictive practices in relation to the care
recipient, and take into account the care recipient’s preferences (including
preferences in relation to care delivery) and matters that might be meaningful
or of interest to the care recipient, and aim to improve the care recipient’s
quality of life and engagement;

e any alternative strategies that have been considered for use, or have been used,
in relation to the care recipient;

e for any alternative strategy that has been used in relation to the care recipient,
the effectiveness of the strategy in addressing the behaviours of concern and
records of the monitoring and evaluation of the strategies;
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e adescription of the consultation that has been undertaken by the approved
provider about the use of alternative strategies with the care recipient or the
care recipient’s representative.

The intention of this provision is to ensure the approved provider takes a more
preventative approach in relation to the use of restrictive practices by considering
alternative strategies in the first instance, while examining and seeking to understand
the cause of the behaviours. The approved provider should consider any past events or
experiences that led to behaviours of concern to help prevent future behaviours of
concern occurring that may be related to these causes or triggers.

Approved providers are encouraged to engage with care recipients, family, friends,
health practitioners, and anyone else that has known the care recipient to understand
the individual care recipient’s experiences and preferences. This helps to ensure the
care recipient can have the best quality of life possible while in residential care and
are supported with person-centred strategies that consider their rights and preferences.

New Section 15HC - Matters to be set out in behaviour support plans—if use of
restrictive practice assessed as necessary

New section 15HC sets out the information required to be documented in a behaviour
support plan if the use of a restrictive practice has been assessed as necessary in
accordance with section 15FB or 15FC of the Quality of Care Principles. In these
circumstances, the behaviour support plan for a care recipient must set out the
following:

e the care recipients behaviours of concerns that are relevant to the need for the
use of the restrictive practice;

e what the restrictive practice is and how it is to be used, including its duration,
frequency and intended outcome;

e the best practice alternative strategies that must be used before using the
restrictive practice;

e how the use of the restrictive practice will be monitored, including how the
monitoring will be escalated if required, taking into account the nature of the
restrictive practice and any care needs that may arise from the use of the
restrictive practice;

e how the use of the restrictive practice is to be reviewed, including
consideration of the following:

o the outcome of its use and whether the intended outcome was
achieved;

o whether an alternative strategy could be used to address the care
recipient’s behaviours of concern;

o whether a less restrictive form of the restrictive practice could be used
to address the care recipient’s behaviours of concern;

o whether there is an ongoing need for its use;

o if the restrictive practice is chemical restraint, whether the medication
prescribed for the purpose of using the chemical restraint can or should
be reduced or stopped;

e adescription of the approved provider’s consultation about the use of the
restrictive practice with the care recipient or, if the care recipient lacks
capacity to give informed consent to the use of the restrictive practice, their
restrictive practice substitute decision-maker;
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e arecord of the informed consent from the care recipient, or if the care
recipient lacks capacity to give that consent, consent from their restrictive
practice substitute decision-maker.

This section provides further requirements of approved providers when a restrictive
practice is assessed as necessary, noting that the section 15HD outlines the
requirements that must be met if a restrictive practice is used. While approved health
practitioners (a medical practitioner, nurse practitioner or registered nurse) may assess
a restrictive practice as necessary, it is important to note that comprehensive
behaviour support planning and management is intended to reduce the use of
restrictive practices.

This section also clarifies that the approved provider must document, in the behaviour
support plan, how the restrictive practice is to be monitored and reviewed. This
ensures the care recipient, their nominated representative, aged care staff and relevant
health professionals all understand the conditions of the use of the restrictive practice.

If a behaviour support plan includes a restrictive practice that has been assessed as
necessary, any use of a restrictive practice must be reviewed regularly or as soon as
practicable after any change in the care recipient’s circumstances (see new

section 15HF). This includes any circumstance where a restrictive practice is used in
an emergency. Any changes in behaviour should mean that the use of the restrictive
practice should be reconsidered and reduced or stopped as soon as practicably
possible.

The note following new section 15HC clarifies that assessments mentioned in
sections 15FB and 15FC of the Quality of Care Principles must also be documented in
the behaviour support plan.

New Section 15SHD - Matters to be set out in behaviour support plans—if restrictive
practice used
New section 15HD sets out the information that is required to be included in a
behaviour support plan if a restrictive practice has been used in relation to a care
recipient. The behaviour support plan for the care recipient must set out the following:
e the restrictive practice being used and how it was used, including when it
began to be used, the duration of each use, the frequency of its use, the
outcome of its use and whether the intended outcome was achieved;
¢ if, under the plan, the restrictive practice is to be used only on an as-needed
basis in response to particular behaviour, or in particular circumstances: the
care recipient’s behaviours of concern that led to the use of the restrictive
practice and the actions (if any) taken leading up to the use of the restrictive
practice, including any alternative strategies that were used before the
restrictive practice was used;
e details of the persons involved in the use of the restrictive practice;
e adescription of any engagement with external support services in relation to
the use of the restrictive practice;
e details of the monitoring of the use of the restrictive practice as required by the
plan;
e the outcome of the review of the use of the restrictive practice as required by
the plan.
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Note 1 to section 15HD directs the reader, in relation to paragraphs 15HD(e) and (f),
to paragraphs 15HC(d) and (e) as those provisions set out the requirements for a
behaviour support plan for a care recipient to require monitoring and review of the use
of a restrictive practice in relation to the care recipient.

Note 2 to section 15HD provides that if the use of a restrictive practice in relation to a
care recipient is necessary in an emergency, other matters in section 15GB must also
be documented in the behaviour support plan for the care recipient.

The use of a restrictive practice must be continually monitored, reviewed and
documented. If there is a change to a care recipient’s circumstances or behaviour, a
review should be completed to understand what has changed and whether the existing
strategies remain best practice for the care recipient. This includes any circumstance
where a restrictive practice is used in an emergency.

If these strategies are no longer effective, new strategies need to be considered and
trialled, noting that care needs change over time and can be affected by other factors
in the residential care setting.

Approved providers must seek to ensure the least restrictive form of a restrictive
practice is being applied and that it is used for the shortest time possible. Approved
providers must also continually seek to consider whether an alternative strategy can
be used and whether the restrictive practice can be reduced or stopped. These
requirements are intended to ensure the use of restrictive practices are reduced and the
inappropriate use of restrictive practices are eliminated.

New Section 15HE - Matters to be set out in behaviour support plans—if need for
ongoing use of restrictive practice indicated

New section 15HE sets out the information that is required to be included in a
behaviour support plan if a review of the use of a restrictive practice has indicated the
need for the ongoing use of the restrictive practice. In these circumstances, the
behaviour support plan for the care recipient must set out the following:

e the restrictive practice and how it was used, including its duration, frequency
and intended outcome;

e how the ongoing use of the restrictive practice is to be monitored, including
how the monitoring will be escalated if required, taking into account the
nature of the restrictive practice and any care needs that arise from the use of
the restrictive practice;

e how the ongoing use of the restrictive practice is to be reviewed, including
consideration of the following:

o the outcome of the ongoing use of the restrictive practice and whether
the intended outcome is being achieved;

o whether an alternative strategy could be used to address the care
recipient’s behaviours of concern;

o whether a less restrictive form of the restrictive practice could be used
to address the care recipient’s behaviours of concern;

o whether there continues to be need for the ongoing use of the
restrictive practice;
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o if'the restrictive practice is chemical restraint, whether the medication
prescribed for the purpose of using the chemical restraint can or should
be reduced or stopped;

e adescription of the consultation about the ongoing use of the restrictive
practice with the care recipient or, if the care recipient lacks the capacity to
give informed consent to the ongoing use of the restrictive practice, the
restrictive practices substitute decision-maker;

e arecord of informed consent from the care recipient or, if the care recipient
lacks capacity to give that consent, consent from their restrictive practice
substitute decision-maker.

If the ongoing use of a restrictive practice is assessed as necessary, informed consent
for the ongoing use of the practice is required. Perpetual or ongoing approval cannot
be given to the use of a restrictive practice. The care recipient or their restrictive
practice substitute decision maker may withdraw their consent at any time. Therefore,
the approved provider should take steps to regularly communicate with the care
recipient or their restrictive practices substitute decision-maker, and obtain informed
consent contemporaneously.

Approved providers are required to regularly monitor and review the use of a
restrictive practice approved on an ongoing basis and should continually explore
alternative strategies to manage behaviours of concern.

Additionally, any use of a restrictive practice on an ongoing basis must be applied in
the least restrictive form possible to prevent harm to the care recipient or other
persons and must consider the impact of the use of the restrictive practice on the care
recipient.

New Section 15HF - Reviewing and revising behaviour support plans
New section 15HF sets out that an approved provider must review a behaviour
support plan for a care recipient and make any necessary revisions:

e on aregular basis; and

e as soon as practicable after any change in the care recipient’s circumstances.

The care needs of older people in residential aged care are dynamic and may change
rapidly. Changes in the care needs of older people require timely and responsive
review by medical practitioners, nurse practitioners and registered nurses with day-to-
day knowledge of the care recipient.

Any behaviours of concern, including where this occurs in an emergency, must be
reviewed. Additionally, if a behaviour support plan includes a restrictive practice that
has been assessed as necessary, the behaviour support plan must be regularly
reviewed to determine if the restrictive practice can be reduced or stopped. If a
chemical restraint is used, a medication review is also recommended to ensure that
any medication is regularly reviewed and updated to ensure medication that is no
longer required or can be reduced or stopped.

Arrangements under the National Disability Insurance Scheme require any behaviour

support plan that includes a restrictive practice to be reviewed every 12 months or
earlier if the participant’s circumstances change.
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It is expected that a care recipient will need their behaviour support plan to be
reviewed significantly more frequently than every 12 months. This is due to the
dynamic nature of care needs of older people. Conversely, the care needs of people
with a disability are generally more stable.

In the event a care recipient’s behaviour support needs are stable and do not change
over a 12-month period, a review must be completed within the 12 months. However,
it is not expected that an aged care recipient with a behaviour support plan in place
would not have any changes in their behaviour or care needs in a 12-month period. It
is expected that care needs of an older person in residential aged care would change
more frequently and would therefore require more frequent review and amendment of
their behaviour support plans.

New Section 15HG - Consulting on behaviour support plans

New subsection 15HG(1) that in preparing, reviewing or revising a behaviour support
plan for a care recipient, an approved provider must consult the following:

e the care recipient and any other person nominated by the care recipient (unless
the care recipient lacks the capacity to be consulted);

e if'the care recipient lacks capacity to be consulted, a person or body able to
make decisions about the care of the care recipient under the law of the State
or Territory in which the care recipient is provided with aged care;

e any health practitioners with expertise relevant to the care recipient’s
behaviours of concern.

New subsection 15HG(2) provides that if the use of a restrictive practice in relation to
the care recipient is assessed as necessary as mentioned in section 15FB or 15FC of
the Quality of Care Principles, the approved provider must also consult the following
in preparing, reviewing or revising the behaviour support plan:
e the approved health practitioner (medical practitioner, nurse practitioner or
registered nurse) that made that assessment;
e if the care recipient lacks capacity to be consulted, their restrictive practice
substitute decision-maker for the restrictive practice.

New subsection 15HG(3) provides that, if consulting under this section, the approved
provider must provide the behaviour support plan or revised behaviour support plan,
and any associated information, to those persons that are being consulted to support
and facilitate the consultation process. The behaviour support plan and any associated
materials must be provided in an appropriately accessible format to the persons that
are being consulted.

This ensures the delivery of person-centred care and the inclusion of the care recipient
in the care planning and decision making process. During this process, the care
recipient should be supported or assisted to make their own decisions. This includes
communicating with them in a way they can understand and they should be given the
opportunity to discuss their concerns and expectations.
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Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny)
Act 2011

Aged Care Legislation Amendment (Royal Commission Response No. 1) Principles
2021

This legislative instrument is compatible with human rights and freedoms recognised
or declared in the international instruments listed in section 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011

Overview of instrument

The purpose of the Aged Care Legislation Amendment (Royal Commission Response
No.1) Principles 2021 (Amending Principles) is to amend the Quality of Care
Principles 2014 (Quality of Care Principles). The Amending Principles also make
consequential amendments to the User Rights Principles 2014 (User Rights
Principles) and repeal the Committee Principles 2014 (Committee Principles).

These amendments are in response to the recommendations of the Royal Commission
into Aged Care Quality and Safety (Royal Commission), and the Independent Review
of the Legislation Provisions Governing the use of Restraint in Residential Aged Care
(Restraint Review). These amendments deliver the first stage of aged care reform
developed in response to the Royal Commission’s Final Report.

Both the Royal Commission and the Restraint Review recommended that the
legislation be strengthened and that approved providers’ responsibilities on the use of
restrictive practices be clarified.

The Amending Principles strengthen and clarify the responsibilities on approved
providers who deliver residential aged care and short-term restorative care in a
residential setting, by including enhanced safeguards and conditions on the use of
restrictive practices. The Amending Principles outlined the requirements approved
providers are to comply with prior to, during, and after the use of restrictive practices.

Human rights implications
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The instrument engages the following human rights:

e the right to not be subjected to torture or to cruel, inhuman or degrading
treatment or punishment - Article 7 of the International Covenant on Civil
and Political Rights (ICCPR), Articles 1 and 2 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), and Article 15 of the Convention on the Rights of Persons with
Disabilities (CRPD)

o the right to liberty and security of person - Article 9 of the ICCPR and Article
14 of the CRPD

e the right to an adequate standard of living — Article 11(1) of the International
Covenant on Economic Social and Cultural Rights (ICESCR) and Article 28
of the CRPD

e the right to protection from exploitation, violence and abuse —Article 16
CRPD

e the right to health — Article 12 of the IESCR and Article 25 of the CRPD

e the right to privacy — Article 17 of the ICCPR.

Right not to be subjected to cruel, inhuman or degrading treatment

This Amending Principles engage the right not to be subject to torture or to cruel,
inhuman or degrading treatment or punishment found in Article 7 of the (ICCPR) and
Article 15 of the (CRPD) by imposing responsibilities in relation to the use of
restrictive practices. These obligations ensure that appropriate consideration is given
by approved providers to the personal rights and liberties of care recipients prior to
administering restrictive practices, and will act to prevent inhuman treatment and aim
to positively engage the care recipient in the process.

Specifically, the Amending Principles ensure approved providers understand and use

restrictive practices only:

o the restrictive practice is used only as a last resort to prevent harm to the care
recipient or other persons

» the restrictive practice is used only after consideration of the likely impact of the
use of the restrictive practice on a care recipient

» to the extent possible, best practice alternative strategies have been used before
the restrictive practice is used

o the alternative strategies that have been considered or used have been documented

o the restrictive practice is used only to the extent that it is necessary and in
proportion to the risk of harm to the care recipient or other persons;

o the restrictive practice is used in the least restrictive form, and for the shortest
time, necessary to prevent harm to the care recipient or other persons;

o informed consent to the use of the restrictive practice has been given by the care
recipient or if the care recipient lacks capacity their restrictive practice substitute
decision maker

o the use of the restrictive practice complies with any relevant provisions of the care
and services plan for the care recipient;

o the use of the restrictive practice complies with the Aged Care Quality Standards

o the use of the restrictive practice is not inconsistent with the Charter of Aged Care
Rights

o the use of the restrictive practice meets the requirements (if any) of the law of the
State or Territory in which the restrictive practice is used.
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These requirements will ensure that restrictive practices are only used as a necessary
and proportionate response to the circumstances and ensures the rights of care
recipients are given primary consideration and protection.

Right to liberty and security of person

Article 9 of the ICCPR and Article 14 of the CRPD provide for the right to personal
liberty, which requires that an individual not be subject to arrest and detention, except
as provided for by law, and provided that the law itself and the manner of its
execution are not arbitrary. The Amending Principles supports the right to liberty
through providing for adequate safeguards to be put in place to ensure that the use of
restrictive practices is not exercised in an arbitrary manner.

In alignment with section 6 of the National Disability Insurance Scheme (Restrictive
Practices and Behaviour Support) Rules 2018, the Amending Principles define
restrictive practices as seclusion, chemical restraint, mechanical restraint, physical
restraint, and environmental restraint. Clarity of the definitions of each of the five
types of restrictive practice will prevent arbitrary use and ensure care recipients’
rights and liberties are at the forefront of the decision making process.

Right to an adequate standard of living

The Amending Principles engage the right to an adequate standard of living under
Article 11(1) of ICESCR and Article 28 of the CRPD. The Amending Principles
strengthens the regulation of restrictive practices and promotes the right to an
adequate standard of living by taking steps to reduce the instance of inappropriate use
of restrictive practices occurring in aged care.

As recommended by the Royal Commission, civil penalties will be applied for
approved providers who fail to comply with a written notice produced by the Aged
Care Quality and Safety Commissioner (Commissioner) in relation to their restrictive
practice obligations as specified in these Amending Principles. This will ensure that
compliance action can be taken against approved providers who unlawfully use
restrictive practices, thereby adding an additional layer to the protections for aged
care recipients and providing improvement of living conditions, where applicable.

Protection from exploitation, violence and abuse

The Amending Principles ensure appropriate measures are implemented to prevent the
exploitation and abuse of aged care recipients, in line with Article 16 of the CRPD.
The Amending Principles promote this right by ensuring procedures in place require
the effective monitoring of the safety and wellbeing of care recipients, and
emphasising restrictive practices are to be a last resort, with appropriate consideration
given to the likely impact of the restrictive practice on the care recipient.

Additionally, the Amending Principles acknowledge there may be limited situations
where it is appropriate to use restrictive practices to ensure the safety of the care
recipient and others in the workplace, such as staff and volunteers, or the safety of
other aged care recipients. Where restrictive practices are used, approved providers
must ensure they only use them as a last resort and only following the employment of
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alternative behaviour supports, unless the use of a restrictive practice is necessary in
an emergency.

In the event a restrictive practice is assessed as necessary in an emergency, the
approved provider must monitor and review the necessity for the continued use of the
restrictive practice. If a restrictive practice is required to be continued after an
emergency situation has passed, approved providers will be required to comply with
all legislative requirements relating to the use of restrictive practices, including
obtaining informed consent for ongoing use of a restrictive practice.

It is expected that approved providers will be actively engaged in care recipient’s
behaviour support planning and that this will reduce any occurrence of emergencies.
This should include consideration of any escalation points for any changed behaviours
and how best to manage behaviours to prevent an emergency in the care planning for
care recipients.

Right to health

The Amending Principles also engage the right to health under Article 12 of the
ICESCR and Article 25 of the CRPD. These articles refer to the right of individuals to
the highest attainable standard of physical and mental health. The Amending
Principles promotes the right to health by providing greater protections to the physical
and mental health of individuals receiving aged care of kind specified in the Quality
of Care Principles. It does this by providing for strengthened regulation of restrictive
practices in accordance with the Quality of Care Principles, and by specifying the
practice must only be used as a last resort, except in the case of an emergency.

Right to privacy

The protection against arbitrary or unlawful interference with privacy is contained in
Article 17 of the ICCPR. Article 17 provides that no one shall be subjected to
arbitrary or unlawful interference with his or her privacy, family, home or
correspondence, nor to unlawful attacks on his or her honour or reputation, and that
everyone has the right to the protection of the law against such interference or attacks.

Although the United Nations Human Rights Committee has not defined ‘privacy’, it
should be understood to comprise freedom from unwarranted and unreasonable
intrusions into activities that society recognises as falling within the sphere of
individual autonomy.

The right to privacy under Article 17 can be permissibly limited in order to achieve a
legitimate objective and where the limitations are lawful and not arbitrary. The term
‘unlawful’ in Article 17 of the ICCPR means that no interference can take place
except as authorised under domestic law. Additionally, the term ‘arbitrary’ in Article
17(1) of the ICCPR means that any interference with privacy must be in accordance
with the provisions, aims and objectives of the ICCPR and should be reasonable in the
particular circumstances. The Committee has interpreted ‘reasonableness’ to mean
that any limitation must be proportionate and necessary in the circumstances.

The requirements under the Amending Principles require approved providers of
residential aged care and short-term restorative care delivered in a residential setting
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to document information about care recipients including behaviours of concern and
the use of behaviour supports and restrictive practices. If a restrictive practice has
been applied in a circumstance that is inconsistent with the Amending Principles they
will be required to report information about that event to the Aged Care Quality and
Safety Commissioner (Commissioner) as per the reportable incident obligations as
stated in the Aged Care Act. The Commissioner may review and store information
they are notified of and may also access information collected by approved providers
for the purpose of their compliance and monitoring functions. Article 17 of the
ICCPR states that no person should be subject to interference with their privacy.

To the extent that handling of personal information under the Amending Principles
may limit this right, existing arrangements protect this right by ensuring personal
information acquired is protected. Personal information is subject to the protection of
information provisions in Part 6.2 of the Aged Care Act, and the information sharing
and confidentiality provisions in Part 7 of the Quality and Safety Commission Act.
The existing penalties for misuse of protected information will protect and ensure the
safe handling of the personal information that is collected. Approved providers also
have a responsibility to protect a care recipient’s personal information under section
62-1 of the Aged Care Act.

The measure contains protections to ensure personal information is being collected in
an appropriate and non-invasive manner to achieve the legitimate aims and objectives
of reporting on the use of a restrictive practice that is inconsistent with the Amending
Principles. The collection and use of personal information under the Amending
Principles is reasonable, necessary and proportionate.

The personal information collected under these Amending Principles is to be used by
approved providers to identify where restrictive practices are inconsistently applied.
This in turn further promotes the right to health, the right not to be subjected to cruel,
inhuman or degrading treatment, and the right to protection from exploitation,
violence and abuse by reducing in instance of abuse and neglect of vulnerable older
Australians. The Commissioner will also use the information received though
notifications, complaints, reports of serious incidents, investigations and monitoring
to intervene in circumstances to protect individuals from the misuse of restrictive
practices.

Conclusion

The Amending Principles are consistent with human rights as they advance
protections for older Australians and strengthen the protection of care recipients by
implementing measures to ensure greater protections from exploitation, violence,
abuse and cruel, inhuman or degrading treatment.

The Amending Principles also engage rights to privacy for the legitimate objective of
providing advice that will assist in the provision of quality aged care services, and is
reasonable, necessary and proportionate in the particular circumstances to achieving
that objective.

Senator the Hon Richard Colbeck
Minister for Senior Australians and Aged Care Services
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