

EXPLANATORY STATEMENT
Approved by the Australian Communications and Media Authority
Radiocommunications Act 1992 
Radiocommunications Equipment (General) Rules 2021
Authority
The Australian Communications and Media Authority (the ACMA) has made the Radiocommunications Equipment (General) Rules 2021 (the instrument) under subsection 156(1) of the Radiocommunications Act 1992 (the Act).
Subsection 156(1) will be inserted into the Act by Part 1 of Schedule 4 to the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 (the Reform Act). In accordance with section 4 of the Acts Interpretation Act 1901, the instrument may be made before Part 1 of Schedule 4 to the Reform Act commences, but does not take effect until that Part commences. Attachment A to this explanatory statement has been written as though Part 1 of Schedule 4 to the Reform Act has commenced, unless stated otherwise. 
Subsection 156(1) of the Act will provide that the ACMA may, by legislative instrument, make rules relating to equipment (equipment rules). 
Subsection 156(3) will provide that equipment rules must be directed towards achieving any or all of the objectives listed in that subsection, including relevantly: 
· ensuring the electromagnetic compatibility of equipment;
· containing interference to radiocommunications;
· containing interference to any uses or functions of equipment;
· protecting the health or safety of individuals from any adverse effect likely to be attributable to radio emissions resulting from a reasonably foreseeable use (including a misuse) of radiocommunications transmitters;
· ensuring that radiocommunications transmitters are not supplied to persons intending to operate those transmitters unless those persons are authorised by or under the Act to operate those transmitters. 
Purpose and operation of the instrument
The Reform Act will repeal the existing Part 4.1 of the Act (sections 155 to 191, inclusive) relating to standards and other technical regulation of devices, and replace it with a new Part 4.1 relating to equipment. The existing provisions containing offences in relation to the operation, possession and supply of non-standard devices, and in relation to the supply of devices with or without labels, will be removed. Instead, the ACMA will have the power to make equipment rules that impose prohibitions or obligations in relation to such matters. Labelling notices and standards in force at the time the amendments commence will be saved as if they were equipment rules made under the new provisions.
The purpose of the instrument is to preserve the regulatory framework that supports the existing labelling notices and standards the ACMA has made under existing Part 4.1. The existing labelling notices and standards are being saved as equipment rules.
The instrument operates to provide the ACMA with:
· the ability to continue to enforce compliance with the saved standards;
· the ability to continue to enforce the saved labelling notices in the same way that they are currently enforced;
· the ability to issue permits that allow for possession, operation or supply of non-standard equipment and/or unlabelled equipment in certain circumstances; and
· the ability to restrict the supply of cellular mobile repeaters to persons who hold the appropriate licence under the Act, as currently provided for in the regulations made under the Act.
Other changes to be made by the Reform Act will give the ACMA a wider range of enforcement options than the Act currently provides.
A provision-by-provision description of the instrument is set out in the notes at Attachment A.
The instrument is a disallowable legislative instrument for the purposes of the Legislation Act 2003 (the LA). 
Documents incorporated by reference
The instrument incorporates by reference the following Acts: 
· the Act;
· the Broadcasting Services Act 1992;
· the Reform Act;
· the Telecommunications Act 1997.
The instrument incorporates those Acts as in force from time to time. However, in subsection 45(2), the instrument incorporates a definition in the Act as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act.
The instrument incorporates by reference the following legislative instruments, as in force from time to time: 
· Radiocommunications (118MHz to 137MHz Amplitude Modulated Equipment – Aeronautical Radio Service) Standard 2012;
· Radiocommunications (121.5 MHz and 243.0 MHz Emergency Position Indicating Radio Beacons) Standard 2014;
· Radiocommunications (406 MHz Satellite Distress Beacons) Standard 2014;
· Radiocommunications (Analogue Speech (Angle Modulated) Equipment) Standard 2014;
· Radiocommunications (Compliance Labelling – Devices) Notice 2014; 
· Radiocommunications (Compliance Labelling – Electromagnetic Radiation) Notice 2014; 
· Radiocommunications (Devices Used in the Inshore Boating Radio Services Band) Standard 2017;
· Radiocommunications (Digital Cordless Communications Devices – DECT Devices) Standard 2017;
· Radiocommunications (Electromagnetic Compatibility) Standard 2017;
· Radiocommunications (Electromagnetic Radiation – Human Exposure) Standard 2014; 
· Radiocommunications (HF CB and Handphone Equipment) Standard 2017;
· Radiocommunications (Intelligent Transport Systems) Standard 2018;
· Radiocommunications Labelling (Electromagnetic Compatibility) Notice 2017;
· Radiocommunications (MF and HF Equipment – Land Mobile Service) Standard 2014;
· Radiocommunications (MF and HF Radiotelephone Equipment – International Maritime Mobile Service) Standard 2014;
· Radiocommunications (Paging Service Equipment) Standard 2014;
· Radiocommunications (Short Range Devices) Standard 2014;
· Radiocommunications (UHF CB Radio Equipment) Standard 2011 (No. 1); 
· Radiocommunications (VHF Radiotelephone Equipment – Maritime Mobile Service) Standard 2018.
The Acts and legislative instruments listed above can be accessed, free of charge, from the Federal Register of Legislation: http://www.legislation.gov.au.
Consultation
Before the instrument was made, the ACMA was satisfied that consultation was undertaken to the extent appropriate and reasonably practicable, in accordance with section 17 of the LA.  
The ACMA conducted a public consultation process in relation to the proposal to make the instrument during the period 9 March 2021 to 9 April 2021. A draft instrument and consultation paper containing explanatory information were made available on the ACMA website. Interested parties were notified of the release of the draft instrument and invited to comment. 
The ACMA received 15 submissions to the consultation, and these were considered when making the instrument. The majority of submissions expressed support for the proposed instrument. 
The ACMA made the following changes to the equipment rules resulting from the submissions:
· the inclusion of a power to exempt certain cellular mobile repeaters, on the request of telecommunications carriers, from some of the requirements in Part 6 of the instrument, to streamline the supply of cellular mobile repeaters, and
· redrafting subsections 11(2) and (3), 16(2) and (3), and 21(2) and (3), to mirror the presumptions about when possession of a device is for the purpose of operation, to be included in the Act by the Reform Act. 
Parts of the instrument are directed towards achieving the objective mentioned in paragraph 156(3)(e) of the Act, to be inserted by the Reform Act, which is protecting the health or safety of individuals from any adverse effect likely to be attributable to radio emissions result from a reasonably foreseeable use (including a misuse) of radiocommunications transmitters. In accordance with subsection 156(4) of the Act, to be inserted by the Reform Act, the ACMA consulted with the Australian Radiation Protection and Nuclear Safety Agency (ARPANSA). ARPANSA did not raise any concerns with the draft instrument.
Regulatory impact assessment
[bookmark: _Hlk18420029]The Office of Best Practice Regulation (OPBR) has confirmed that the Review of the Radiofrequency Spectrum Management Framework undertaken by the then Department of Communications and the Arts (the Department), in conjunction with the ACMA, and certified by the Department, meets the requirements of a Regulation Impact Statement (RIS).
OBPR advised the ACMA that, given the equipment rules are designed to maintain applicability of the existing technical standards that industry must comply with and are implemented as part of the Reform Act, which itself was covered by the Spectrum Review certified in lieu of a RIS in 2016, no further RIS is required for the new equipment rules (OBPR ID 43339). 
Statement of compatibility with human rights
Subsection 9(1) of the Human Rights (Parliamentary Scrutiny) Act 2011 requires the rule-maker in relation to a legislative instrument to which section 42 (disallowance) of the LA applies to cause a statement of compatibility with human rights to be prepared in respect of that legislative instrument.  
The statement of compatibility set out below has been prepared to meet that requirement.
Overview of the instrument
The Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 (Reform Act) will repeal the existing Part 4.1 of the Radiocommunications Act 1992 (Act) relating to standards and other technical regulation of devices, and replace it with a new Part 4.1 relating to equipment. The existing provisions containing offences in relation to the operation, possession and supply of non-standard devices, and in relation to the supply of devices with or without labels, will be removed. Instead, the ACMA will have the power to make equipment rules that impose prohibitions or obligations in relation to such matters. Labelling notices and standards in force at the time the amendments commence will be saved as if they were equipment rules made under the new provisions.
The purpose of the Radiocommunications Equipment (General) Rules 2021 (the instrument) is to preserve the regulatory framework that supports the existing labelling notices and standards the ACMA has made under existing Part 4.1 that are being saved as equipment rules.
The instrument will provide the ACMA with:
· the ability to continue to enforce compliance with the saved standards;
· the ability to continue to enforce the saved labelling notices in the same way that they are currently enforced;
· the ability to issue permits that allow for possession, operation or supply of non-standard equipment and/or unlabelled equipment in certain circumstances; and
· the ability to restrict the supply of cellular mobile repeaters to persons who hold the appropriate licence under the Act, as currently provided for in the regulations made under the Act.
Other changes to be made by the Reform Act will give the ACMA a wider range of enforcement options than the Act currently provides for.
Human rights implications
The ACMA has assessed whether the instrument is compatible with human rights, being the rights and freedoms recognised or declared by the international instruments listed in subsection 3(1) of the Human Rights (Parliamentary Scrutiny) Act 2011 as they apply to Australia. 
Having considered the likely impact of the instrument and the nature of the applicable rights and freedoms, the ACMA has formed the view that the instrument does not engage any of those rights or freedoms.  
Conclusion
The instrument is compatible with human rights as it does not raise any human rights issues.





Attachment A
Notes to the Radiocommunications Equipment (General) Rules 2021
Part 1–Preliminary
Section 1	Name
This section provides for the instrument to be cited as the Radiocommunications Equipment (General) Rules 2021. 
Section 2	Commencement
This section provides for the instrument to commence on the later of the same time as Part 1 of Schedule 4 to the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 (the Reform Act) commences, or the start of the day after the day the instrument is registered on the Federal Register of Legislation.  
In accordance with section 4 of the Acts Interpretation Act 1901, the instrument may be made before Part 1 of Schedule 4 to the Reform Act commences, but does not take effect until that Part commences.
Unless a contrary intention appears, references to the Act refer to the Act as amended by Part 1 of Schedule 4 of the Reform Act. 
The Federal Register of Legislation may be accessed free of charge at www.legislation.gov.au.
Section 3	Authority
This section identifies the provision of the Act that authorises the making of the instrument, namely subsection 156(1) of the Radiocommunications Act 1992 (the Act), as in force after the commencement of Part 1 of Schedule 4 to the Reform Act.
Section 4	Definitions
This section defines a number of key terms used throughout the instrument. In particular: 
· compliance labelling notice is defined to mean the Radiocommunications (Compliance Labelling – Devices) Notice 2014;
· EMC labelling notice is defined to mean the Radiocommunications Labelling (Electromagnetic Compatibility) Notice 2017;
· EMC standard is defined to mean the Radiocommunications (Electromagnetic Compatibility) Standard 2017;
· EME labelling notice is defined to mean the Radiocommunications (Compliance Labelling – Electromagnetic Radiation) Notice 2014;
· EME standard is defined to mean the Radiocommunications (Electromagnetic Radiation – Human Exposure) Standard 2014; and
· general standard is defined to include each of the standards currently in force under subsection 162(1) of the Act, other than the EMC standard and the EME standard.
Each of those standards and labelling notices is being saved as equipment rules under the Reform Act.
A number of other expressions used in the instrument are defined in the Act and in the Radiocommunications (Interpretation) Determination 2015 made under subsection 64(1) of the Australian Communications and Media Authority Act 2005.
Section 5	References to other instruments
This section provides that in the instrument, unless the contrary intention appears:
· a reference to any other legislative instrument is a reference to that other legislative instrument as in force from time to time; and
· a reference to any other kind of instrument is a reference to that other instrument as in force or existing from time to time.
Section 6	Effect of obligations and prohibitions on other obligations and prohibitions 
This section provides that, unless the contrary intention appears, no obligation or prohibition in the instrument limits or is limited by any other obligation or prohibition in the instrument, or in the compliance labelling notice, EMC labelling notice, EME labelling notice or an instrument made under subsection 407(1) of the Telecommunications Act 1997. 
Section 7	When a device does not comply with a standard 
This section replicates the effect of subsection 9(2) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act. 
A device does not comply with a particular standard that applies to it (the relevant standard) if the device:
· was manufactured in Australia, or imported into Australia; and
· has not been altered or modified in a material respect after it was manufactured or imported; and
· the device did not comply with the relevant standard when it was manufactured or imported.
A device does not comply with a particular standard that applies to it (the relevant standard) if the device:
· was manufactured in Australia, or imported into Australia; and
· has been altered or modified in a material respect after it was manufactured or imported; and
· the device did not comply with the relevant standard when it was altered or modified.
Part 2–Prohibitions and obligations relating to general standards 
Section 8	Simplified outline of this Part 
This section provides for the following outline of Part 2:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 158 of the Act provides that the equipment rules may prescribe standards for equipment;
· section 159 of the Act provides that the equipment rules may impose obligations or prohibitions in relation to equipment;
· the ACMA has made equipment rules that prescribe standards for equipment (these are the general standards that have been saved under the transitional provisions of Schedule 4 to the Reform Act);
· Part 2 imposes obligations and prohibitions in relation to the operation, possession and supply of equipment that does not comply with those general standards. 
Section 9	Object of this Part 
This section states that the object of Part 2 is to contain interference to radiocommunications, for the purposes of paragraph 156(3)(b) of the Act. 
Section 10	Prohibition – causing emissions and general standards 
Section 10 imposes a prohibition in relation to equipment.
Subsection 10(1) largely replicates the effect of subsection 157(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the general standards. It provides that for the purposes of, or in connection with, radiocommunications, a person must not cause a radio emission to be made by a transmitter that does not comply with each general standard that it is applicable to it. Without limitation, a radio emission is made in connection with radiocommunications if the emission interferes, or is likely to interfere, with radiocommunications (subsection 10(4)).
Subsection 10(2) provides that subsection 10(1) does not apply if a person has a permit to cause the radio emission to be made.
Subsection 10(3) states that subsection 10(1) does not apply if an exemption applies. 
Section 11	Prohibition – possession and general standards
Section 11 imposes a prohibition in relation to equipment.
Subsection 11(1) largely replicates the effect of subsection 158(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the general standards. It provides that a person must not possess a device, for the purpose of operation, that does not comply with each general standard that is applicable to it.  
Subsection 11(2) largely replicates the presumption in section 48 of the Act, in relation to the general standards. It provides that, if a person possesses a device, it can be presumed that possession is for the purpose of operation if certain circumstances exist. The presumption may be rebutted by evidence that suggests a reasonable possibility that possession of a device was not for the purpose of operation.
Subsection 11(3) largely replicates an aspect of the presumption in section 48 of the Act, in relation to the general standards. It provides that, for the purposes of the presumption in subsection 11(2), it is immaterial whether a device can be operated immediately, or after taking one or more steps (such as providing power to the device).
Subsection 11(4) assists in determining what is meant by ‘possession’ of a device, for the purposes of this section.
Subsection 11(5) provides that subsection 11(1) does not apply if a person has a permit to possess the device.
Subsection 11(6) provides that subsection 11(1) does not apply if an exemption applies. 
Section 12 	Prohibition – supply and general standards 
Section 12 imposes a prohibition in relation to equipment.
Subsection 12(1) largely replicates the effect of subsection 160(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the general standards. It provides that a person must not supply a device that does not comply with each general standard that applies to it. 
Subsection 12(2) provides that subsection 12(1) does not apply if a person has a permit to supply the device.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 12(3) limits the application of the prohibition in subsection 12(1) to particular circumstances that are supported by those provisions of the Constitution.
Subsection 12(4) states that subsection 12(1) does not apply if an exemption applies. 
Part 3–Prohibitions and obligations relating to EMC standard 
Section 13 	Simplified outline of this Part 
This section provides for the following outline of Part 3:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 158 of the Act provides that the equipment rules may prescribe standards for equipment;
· section 159 of the Act provides that the equipment rules may impose obligations or prohibitions in relation to equipment;
· the ACMA has made equipment rules that prescribe standards for the electromagnetic compatibility of equipment (the EMC standard); 
· Part 3 imposes obligations and prohibitions in relation to the operation, possession and supply of equipment that does not comply with the EMC standard. 
Section 14	Object of this Part 
This section states that the object of Part 3 is to:
· ensure the electromagnetic compatibility of equipment, for the purposes of paragraph 156(3)(a) of the Act;
· contain interference to radiocommunications, for the purposes of paragraph 156(3)(b) of the Act; 
· contain interference to any uses or functions of equipment, for the purposes of paragraph 156(3)(c) of the Act. 
Section 15	Prohibition – causing emissions and the EMC standard 
Section 15 imposes a prohibition in relation to equipment. 
Subsection 15(1) largely replicates the effect of subsection 157(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EMC standard. It provides that a person must not cause a radio emission to be made by a transmitter that does not comply with the EMC standard. 
Subsection 15(2) provides that subsection 15(1) does not apply if a person has a permit to cause the radio emission to be made.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 15(3) limits the application of the prohibition in subsection 15(1) to particular circumstances that are supported by those provisions of the Constitution.
Subsection 15(4) states that subsection 15(1) does not apply if an exemption applies. 
Section 16	Prohibition – possession and the EMC standard 
Section 16 imposes a prohibition in relation to equipment.
Subsection 16(1) largely replicates the effect of subsection 158(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EMC standard. It provides that a person must not possess a device, for the purpose of operation, that does not comply with the EMC standard.  
Subsection 16(2) largely replicates the presumption in section 48 of the Act in relation to the EMC standard. It provides that, if a person possesses a device, it can be presumed that possession is for the purpose of operation if certain circumstances exist. The presumption may be rebutted by evidence that suggests a reasonable possibility that possession was not for the purpose of operation.
Subsection 16(3) largely replicates an aspect of the presumption in section 48 of the Act, in relation to the EMC standard. It provides that, for the purposes of the presumption in subsection 16(2), it is immaterial whether a device can be operated immediately, or after taking one or more steps (such as providing power to the device).
Subsection 16(4) assists in determining what is meant by ‘possession’ of a device, for the purposes of this section.
Subsection 16(5) provides that subsection 16(1) does not apply if a person has a permit to possess the device.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 16(6) limits the application of the prohibition in subsection 16(1) to particular circumstances that are supported by those provisions of the Constitution.
Subsection 16(7) states that subsection 16(1) does not apply if an exemption applies. 
Section 17	Prohibition – supply and the EMC standard 
Section 17 imposes a prohibition in relation to equipment.
Subsection 17(1) largely replicates the effect of subsection 160(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EMC standard. It provides that a person must not supply a device that does not comply with the EMC standard. 
Subsection 17(2) provides that subsection 17(1) does not apply if a person has a permit to supply the device.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 17(3) limits the application of the prohibition in subsection 17(1) to particular circumstances that are supported by those provisions of the Constitution.
Subsection 17(4) states that subsection 17(1) does not apply if an exemption applies. 
Part 4–Prohibitions and obligations relating to EME standard 
Section 18	Simplified outline of this Part  
This section provides for the following outline of Part 4:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 158 of the Act provides that the equipment rules may prescribe standards for equipment;
· section 159 of the Act provides that the equipment rules may impose obligations or prohibitions in relation to equipment;
· the ACMA has made equipment rules that prescribe standards for the emission of electromagnetic energy of equipment (the EME standard); 
· Part 4 imposes obligations and prohibitions in relation to the operation, possession and supply of equipment that does not comply with the EME standard. 
Section 19	Object of this Part 
This section states that the object of Part 4 is to protect the health and safety of individuals from any adverse effect likely to be attributable to radio emissions resulting from a reasonably foreseeable use (including misuse) of radiocommunications transmitters, for the purposes of paragraph 156(3)(e) of the Act. 
Section 20	Prohibition – causing emissions and the EME standard 
Section 20 imposes a prohibition in relation to equipment.
Subsection 20(1) largely replicates the effect of subsection 157(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EME standard. It provides that for the purposes of, or in connection with, radiocommunications, a person must not cause a radio emission to be made by a transmitter that does not comply with the EME standard. Without limitation, a radio emission is made in connection with radiocommunications if the emission interferes, or is likely to interfere, with radiocommunications (subsection 20(4)). 
Subsection 20(2) provides that subsection 20(1) does not apply if a person has a permit to cause the radio emission to be made.
Subsection 20(3) states that subsection 20(1) does not apply if an exemption applies. 
Section 21 	Prohibition – possession and the EME standard 
Section 21 imposes a prohibition in relation to equipment.
Subsection 21(1) largely replicates the effect of subsection 158(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EME standard. It provides that a person must not possess a device, for the purpose of operation, that does not comply with the EME standard.  
Subsection 21(2) largely replicates the presumption in section 48 of the Act in relation to the EME standard. It provides that, if a person possesses a device, it can be presumed that possession is for the purpose of operation if certain circumstances exist. The presumption may be rebutted by evidence that suggests a reasonable possibility of that possession was not for the purpose of operation.
Subsection 21(3) largely replicates an aspect of the presumption in section 48 of the Act, in relation to the general standards. It provides that, for the purposes of the presumption in subsection 21(2), it is immaterial whether a device can be operated immediately, or after taking one or more steps (such as providing power to the device).
Subsection 21(4) assists in determining what is meant by ‘possession’ of a device, for the purposes of this section.
Subsection 21(5) provides that subsection 21(1) does not apply if a person has a permit to possess the device.
Subsection 21(6) states that subsection 21(1) does not apply if an exemption applies.
Section 22	Prohibition – supply and the EME standard 
Section 22 imposes a prohibition in relation to equipment.
Subsection 22(1) largely replicates the effect of subsection 160(1) of the Act, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act, in relation to the EME standard. It provides that a person must not supply a device that does not comply with the EME standard. 
Subsection 22(2) provides that subsection 22(1) does not apply if a person has a permit to supply the device.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 22(3) limits the application of the prohibition in subsection 22(1) to particular circumstances that are supported by those provisions of the Constitution.
Subsection 22(4) states that subsection 22(1) does not apply if an exemption applies. 
Part 5–Prohibitions and obligations in relation to labelling notices  
Section 23	Simplified outline of this Part  
This section provides for the following outline of Part 5:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 159 of the Act provides that the equipment rules may impose obligations or prohibitions in relation to equipment;
· the ACMA has made equipment rules that prescribe standards for equipment;
· the ACMA has also made equipment rules that require a label to be applied to equipment before it is supplied;
· this Part imposes obligations and prohibitions in relation to the supply of equipment that is labelled, and in relation to the supply of equipment that is unlabelled. 
Section 24	Object of this Part 
This section states that the object of Part 5 is to:
· ensure the electromagnetic compatibility of equipment, for the purposes of paragraph 156(3)(a) of the Act;
· contain interference to radiocommunications, for the purposes of paragraph 156(3)(b) of the Act;
· contain interference to any uses or functions of equipment, for the purposes of paragraph 156(3)(c) of the Act; 
· protect the health and safety of individuals from any adverse effect likely to be attributable to radio emissions resulting from a reasonably foreseeable use (including misuse) of radiocommunications transmitters, for the purposes of paragraph 156(3)(e) of the Act; and 
· ensure that persons who operate equipment have access to information about the equipment, for the purposes of paragraph 156(3)(f) of the Act. 
Section 25 	Prohibition – supplying an unlabelled device 
Section 25 imposes a prohibition in relation to labelling of equipment.
Each of the compliance labelling notice, the EMC labelling notice and the EME labelling notice contains an obligation on the manufacturer or importer of equipment (or their agent) to label devices that comply with any applicable standards. 
Subsections 25(1), 25(3) and 25(5) provide that if a person manufactured a device in Australia and one of the labelling notices requires them to apply a label to the device in a particular form, then the device cannot be supplied if it is not labelled in accordance with the notice. 
Subsections 25(2), 25(4) and 25(6) provide that if a person imports a device and one of the labelling notices requires them to apply a label to the device in a particular form, then the device cannot be supplied if it is not labelled in accordance with the notice. 
These provisions largely replicate the effect of subsection 186(1) of the Act, before the commencement of the Reform Act.
Section 26	Application of section 25
Section 26 sets out the circumstances where the prohibitions in section 25 do not apply.
Subsection 26(1) provides that section 25 does not apply if the person has a permit to supply an unlabelled device. 
Subsection 26(2) states that section 25 does not apply if an exemption applies. 
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 26(3) limits the application of the prohibition in subsections 25(1), 25(3) and 25(5) to particular circumstances that are supported by those provisions of the Constitution.
Section 27	Prohibition – applying a label without satisfying requirements
Section 27 imposes a prohibition in relation to labelling of equipment. 
Each of the compliance labelling notice, the EMC labelling notice and the EME labelling notice contains an obligation on the manufacturer or importer of equipment (or their agent) to label devices that comply with any applicable standards. Each also provides for particular requirements to be met (such as testing the device) before a label is applied to the device.
Section 27 states that if one of the labelling notices requires a person to apply a label to a device and to satisfy one or more requirements before applying a label to the device, then the person must not apply the label before the person satisfies those requirements. 
This provision largely replicates the effect of subsection 187(1) of the Act, before the commencement of the Reform Act.
Section 28 	Application of section 27
Section 28 sets out the circumstances where the prohibitions in section 27 do not apply.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 28(1) limits the application of the prohibition in section 27 to particular circumstances that are supported by those provisions of the Constitution.
Subsection 28(2) states that section 27 does not apply if an exemption applies. 
Section 29 	Application of certain requirements in labelling notices
Each of the compliance labelling notice, the EMC labelling notice and the EME labelling notice contains an obligation on the manufacturer or importer of equipment (or their agent) to label devices that comply with any applicable standards. Each also provides for particular requirements to be met (such as the keeping of records) after a label is applied to the device. The provisions of the compliance labelling notice, the EMC labelling notice and the EME labelling notice that provide for these requirements are referred to as post-label provisions (subsection 29(1)).
Section 29 sets out the circumstances in which the post-label provisions do not apply.
Section 157 of the Act provides that equipment rules may only be made to the extent they are supported by particular provisions of the Constitution. Subsection 29(2) limits the application of a post label provision to particular circumstances that are supported by those provisions of the Constitution.
Subsection 29(3) states that a post-label provision does not apply if an exemption applies. 
Subsections 29(4), (5) and (6) affect the application of all obligations (including those in post-label provisions) in the compliance labelling notice, the EMC labelling notice and the EME labelling notice. Each subsection provides that those obligations do not apply where a permit allows a person to supply an unlabelled device.
[bookmark: _Hlk70518909]Part 6–Prohibitions and obligations in relation to supply to unlicensed person
Section 30 	Simplified outline of this Part
This section provides for the following outline of Part 6:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 159 of the Act provides that the equipment rules may impose obligations or prohibitions in relation to equipment;
· Part 6 imposes a prohibition on the supply of equipment known as cellular mobile repeaters, except to a person with a licence authorising the operation of that equipment, and imposes related obligations on the suppliers of that equipment.  
Section 31 	Object of this Part
The purpose of Part 6 is to ensure that certain radiocommunications transmitters are not supplied to persons intending to operate those transmitters unless those persons are authorised by or under the Act to operate those transmitters (see paragraph 156(3)(g) of the Act). 
Section 32 	Definitions
Section 32 contains definitions for Part 6. These definitions are largely based on defined terms in the Radiocommunications Regulations 1993 (the Regulations). Other terms used in Part 6 are defined in the Act or in the Radiocommunications (Interpretation) Determination 2015.
This section also defines a new term, exempt repeater, by reference to Schedule 1 to the instrument.
Section 33	Prohibition – supply of cellular mobile repeater to unlicensed person
This section imposes a prohibition on the supply of cellular mobile repeaters to unlicensed persons.
Section 33 prohibits a person (the supplier) from, in the course of a supply business, supplying a radiocommunications device that is a cellular mobile repeater to a person who is not authorised by a licence under the Act to operate the device, except when the repeater is an exempt repeater. If the supplier does supply the device to a person who is so authorised, or in the event of supply of an exempt repeater, the supplier must keep records of the person, the device and the supply.
The records which a supplier must keep include details of their full name and matters which confirm a person’s identity such as driver’s licence number or passport number. If a supplier is an ‘organisation’ within the meaning of the Privacy Act 1988, then it may have to comply with the Australian Privacy Principles in the collection, use and disclosure of personal information. This information is necessary to ensure the use of repeaters is authorised, and to allow the tracing of a repeater in the event that its use disrupts radiocommunications. 
Section 33 largely replicates the effect of subsection 301(1) of the Act and regulations 38A and 38B of the Regulations, as in force immediately before the commencement of Part 1 of Schedule 4 to the Reform Act. Section 301 of the Act  is repealed by the Reform Act.
However, unlike subsection 301(1) of the Act (prior to amendment by the Reform Act) and regulations 38A and 38B of the Regulations, subsection 33(5) provides that a supplier may supply a cellular mobile repeater that is an exempt repeater, so long as the records in subsection 33(6) are kept.
Section 34 	Obligation – keeping records of supply of cellular mobile repeater
Section 34 states that the records of supply as outlined in subsections 33(3) or 33(6) must be kept by the supplier for at least 2 years after the supply. 
Part 7–Permits
Division 1 	Simplified outline
Section 35 	Simplified outline of this Part
This section provides for the following outline of Part 7:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 159 of the Act provides that the equipment rules may prohibit the doing of an act or thing by a person unless the person holds a permit issued by the ACMA under the equipment rules and the permit authorises the person to do the act or thing; 
· Parts 2, 3, 4 and 5 of the instrument impose a prohibition on the operation, possession or supply of certain equipment, unless the person holds a permit that authorises the person to operate, possess or supply the equipment; 
· Part 7 sets out how a person may apply for a permit, how the ACMA may deal with the applications and issue of a permit and how the holder of a permit may deal with the permit. 
Prior to the commencement of the Reform Act, Division 4 of Part 4.1 of the Act provided for permits to exempt a person from particular provisions of the Act. Division 4  is repealed by the Reform Act, and Part 7 of this instrument establishes a replacement permit regime.
Division 2 	Preliminary matters
Section 36 	Object of this Part
The purpose of Part 7 is to establish a permit scheme to authorise specific acts that are otherwise prohibited by equipment rules (including the instrument), or acts that do not comply with obligations as required by the equipment rules (including the instrument) (see paragraphs 156(3)(g) and 156(3)(h) of the Act). 
Section 37 	Definitions
Subsection 37(1) defines two charges referred to in Part 7 by reference to an instrument made under section 60 of the Australian Communications and Media Authority Act 2005.
Division 3	Issuing permits
Section 38 	Application
This section sets out the application process to apply for a permit.
Subsection 38(1) states that a person may apply in writing for a permit. The application must be in the form and manner approved by the ACMA (if applicable) and accompanied by the application charge (if applicable) (subsection 38(2)).
Subsection 38(3) states that the ACMA may approve more than one form, and more than one manner, for making a permit application.
Subsection 38(4) provides that an application must state whether it is for a permit:
· to cause radio emissions to be made by a device that does not comply with a standard;
· to possess a device that does not comply with a standard; 
· to supply a device that does not comply with a standard; or
· to supply a device without a label applied to it.
An application may be for a permit that authorises more than one of those acts.
If the application is in relation to a device that does not comply with one or more standards, the application must identify those standards (subsection 38(5)).
Section 39	Decision on application
This section sets out the decision-making process by the ACMA in relation to an application. 
Subsection 39(1) states if a person applies for a permit, then the ACMA may issue the permit or refuse to issue the permit. If the ACMA issues the permit, it must include the date the permit expires and the acts it authorises (subsections 39(2) and 39(3)).
Subsection 39(4) states that if the ACMA authorises an act in relation to a device that does not comply with a standard, then the ACMA must include the standards to which the permit relates. The ACMA does not need to grant the permit with respect to every standard referred to in the application. For example, if a person applies for a permit to authorise the possession and supply of equipment that does not comply with the EMC standard or the EME standard, the ACMA may issue a permit that authorises the possession and supply of equipment that does not comply only with the EMC standard. The person who is issued the permit would still need to comply with the prohibitions on the possession and supply of equipment that does not comply with the EME standard, unless an exemption applied.
Subsection 39(5) states that if the ACMA refuses to issue a permit, then it must notify the applicant in writing and give the reasons for refusing the application.
The instrument does not prescribe particular matters that the ACMA must have regard to when deciding whether to issue a permit. However, it is likely that the ACMA will have regard to the purpose for which a person has applied for a permit, and the objectives specified in subsection 156(3) of the Act. Depending on the effect issuing the permit may have on other persons, the ACMA may also consult with third parties.
Subsection 39(6) provides, that if the ACMA decides to:
(a) issue a permit that authorises operation, possession or supply of a device that does not comply with a standard; but
(b) does not include in the permit each of the standards specified in the application;
then the decision is a decision to which section 285 of the Act applies. A decision under section 285 of the Act is a decision that may be subject to reconsideration by the ACMA. That reconsideration may be subject to review by the Administrative Appeals Tribunal (see section 292 of the Act).
Section 40	Duration of permits
Subsection 40(1) provides that, subject to subsection 40(2), a permit is in force for the period of time specified in the permit, unless earlier surrendered or cancelled. 
Subsection 40(2) explains that if a permit is suspended, it is not in force for the period it is suspended. 
Section 41	Conditions
Subsection 41(1) provides that if the ACMA grants a permit, it may include one or more conditions in the permit. A condition may include that the permit holder may only be authorised to cause a radio emission to be made by, or to possess or supply, a specified device or a specified class of devices (subsection 41(2)).
Subsection 41(3) provides that the example included in subsection 41(2) does not limit subsection 41(1).
Subsection 41(4) provides there is a condition on every permit holder to comply with the obligations under the Act. This replicates the condition that is currently imposed on permits by paragraph 168(1)(a) of the Act.
Division 4	Dealing with permits
Section 42	Varying permit
This section outlines the different ways in which the ACMA may vary a permit. These are: 
· changes to conditions; 
· changes to specified standards; and
· change to duration. 
Subsection 42(1) relates to changes to the conditions imposed on a permit, and provides that the ACMA may vary a permit by amending a condition included in a permit, including a new condition in a permit or revoking a condition in a permit. 
Subsection 42(2) states that if the ACMA varies a permit under subsection 42(1), and the person who holds the permit did not apply for the variation, then the ACMA must notify the person in writing explaining the reason for the variation, and provide the person with a replacement permit. In this case, subsection 42(3) provides that the variation is a decision to which section 285 of the Act applies.
Subsection 42(4) relates to changes to the standards specified in a permit. If the permit authorises the operation, possession or supply of a device that does not comply with a standard, it must also specify one or more standards for the purposes of the permit. Subsection (4) provides that the ACMA may vary a permit by specifying a new standard or by removing a specified standard. However, the permit must always contain at least one reference to a standard.
Subsection 42(5) states that if the ACMA varies a permit under subsection 42(4), and the person who holds the permit did not apply for the variation, then the ACMA must notify the person in writing explaining the reason for the variation, and provide the person with a replacement permit. In this case, subsection 42(6) provides that the variation is a decision to which section 285 of the Act applies. 
Subsection 42(7) relates to changes to the duration of a permit. It provides that the ACMA may vary a permit by changing the day of expiry of the permit to a later date.
Subsection 42(8) provides that if the ACMA varies a permit under subsection 42(7), it must notify the permit holder in writing and provide the reasons for the variation. The ACMA must also provide the permit holder with a replacement permit.
Subsection 42(9) provides that subsections (1) to (6) (inclusive) are applicable regardless of whether a person has applied to vary their permit under subsection 43(1). The ACMA may, accordingly, vary a permit under these provisions of its own accord.
Subsection 42(10) provides that subsections (7) and (8) only apply if a person has applied to vary their permit under subsection 43(1). In this case, the ACMA may not vary the permit under these provisions of its own accord.
Section 43 	Applying for variation
Subsection 43(1) provides that a person may apply in writing asking the ACMA to vary a permit (variation application).
Subsection 43(2) provides that a variation application must be in the form and manner approved by the ACMA (if applicable) and accompanied by the application charge (if applicable).
Subsection 43(3) states that the ACMA may approve more than one form, and more than one manner, for making a variation application.
Subsection 43(4) provides the variation application must include the permit which is to be varied and how the person wants the permit to be varied. 
Subsection 43(5) provides that if a person makes a variation application, the ACMA may vary the permit (either as specified by the applicant or in a different manner than specified by the applicant) or refuse to vary the permit. 
Subsection 43(6) states that if the ACMA decides to refuse to vary the permit, the ACMA must notify the applicant in writing and explain the reasons for the refusal. 
Subsection 43(7) provides that if the ACMA decides to refuse to vary a permit or varies it in a manner otherwise than as set out in the variation application, that decision is one to which section 285 of the Act applies.
Section 44	Suspending or cancelling permit
This section provides that the ACMA may suspend or cancel a permit if it is satisfied that the person who holds the permit has contravened a condition of the permit.
Under subsection 44(2), the ACMA may suspend the person’s permit by written notice. The ACMA must include the period of suspension, which cannot be more than 3 months (subsection 44(3)). The notice must include the reasons for suspending the permit (subsection 44(6)).
Under subsection 44(4), the ACMA may cancel the person’s permit by written notice. Under subsection 44(5), in deciding whether ACMA should cancel the permit, the ACMA must have regard to all matters it considers relevant including but not limited to:
(a) whether a relevant civil penalty order has been made against the person or their agent; 
(b) whether the person or their agent of the permit holder has been convicted of an offence against section 136.1 or 137.1 of the Criminal Code that relates to the Act. These offences relate to the provision of false or misleading information.
The notice under subsection 44(4) must include the reasons for cancelling the permit (subsection 44(6)).
Subsection 44(7) provides that the ACMA cannot suspend or cancel a permit without complying with the obligations under subsections 44(8) and (9), unless it is a matter of urgency to protect the health and safety of a person.
Under subsection 44(8), the ACMA must give the permit holder a notice which includes the ACMA’s intention to suspend or cancel the permit, explains why the ACMA intends to suspend or cancel the permit, and allows the permit holder at least two weeks (starting the day after the notice is given) to make submissions about the suspension or cancellation of the permit. Subsection 44(9) states that the ACMA must have regard to any submissions made by the person.
Subsection 44(10) provides the ACMA may take other action against the breach of a condition of a permit other than suspending or cancelling a permit. Specifically, subsection 160(10) of the Act provides that contravention of a condition of a permit is subject to a civil penalty.
Subsection 44(11) provides that if the ACMA decides to suspend a permit, that decision is one to which section 285 of the Act applies. If the ACMA decides to cancel a permit the decision is reviewable under paragraph 285(r) of the Act.
Division 5 	Transitional
Section 45	Permissions in force before commencement of instrument
This section may apply where the ACMA has previously given written permission under section 174 of the Act before commencement of the Reform Act. That section allows the ACMA to give a written permission to a person to supply a device that does not comply with a standard. It is repealed by the Reform Act.
If:
· the ACMA has given written permission (the pre-existing permission) to a person under section 174 of the Act before the commencement of Part 1 of Schedule 4 to the Reform Act; and 
· the pre-existing permission was in force immediately before the commencement of that Part; and
· the pre-existing permission authorised the person to supply a non-standard device which was specified in the pre-existing permission;
then the person is taken to have been issued a permit (deemed permit) under section 39 of the instrument which largely corresponds with the pre-existing permission. However, the deemed permit will only last for 1 year after the commencement of Part 1 of Schedule 4 to the Reform Act. The person who is taken to hold the deemed permit may apply for a new permit, or for variation of the deemed permit, in order to continue supply devices that do not comply with a standard after that time.
Other permits that were issued under Division 4 of Part 4.1 of the Act before the commencement of Part 1 of Schedule 4 to the Reform Act are saved by transitional provisions in that Schedule. 
Part 8–Exemptions
Section 46	Simplified outline of this Part
This section provides for the following outline of Part 8:  
· section 156 of the Act allows the ACMA to make equipment rules; 
· section 159 of the Act provides that the equipment rules may prohibit the doing of an act or thing by a person; 
· Parts 2, 3, 4 and 5 of the instrument impose obligations and prohibitions in relation to the operation, possession and supply of equipment in certain circumstances unless an exemption applies;  
· Part 8 sets out the exemptions that may apply.  
Section 47	Object of this Part
The purpose of Part 8 is to include exemptions to do an act that would otherwise be prohibited by equipment rules (including the instrument), and to provide for exemptions to comply with obligations that would otherwise be required under equipment rules (including the instrument).
Section 48	Definitions
This section provides that each of the following is an exemption:
(a) section 49;
(b) subsection 50(1);
(c) section 51;
(d) section 52.
Section 49 	Exemption – emergency transmission
This section provides an exemption for some kinds of emergency transmissions. It largely replicates section 172 of the Act before commencement of the Reform Act.
A person does not breach a prohibition that relates to radio emissions made by a device, or possession of a device, if the person operates or possesses the device in circumstances where the person reasonably believes that the operation or possession was necessary for dealing with certain emergency situations.
Section 50 	Exemption – possession or supply for use solely outside Australia
This section provides an exemption to a prohibition that relates to possession of a device, or, in some cases, supply of a device, if the device is intended to be used exclusively outside Australia. It largely replicates section 173 of the Act, before commencement of the Reform Act.
A person may apply a statement to a device that it is for export only, or that the device is intended to be used only outside Australia. If so, a presumption arises that that is the case, unless the contrary is established.
Section 51	Exemption – supply for modification
This section provides for an exemption to the prohibitions in Part 2, 3 or 4 of the instrument, in relation to the supply of a device that does not comply with a standard, if the device was supplied for the purpose of modifying or altering the device to ensure the device complies with all relevant standards. It largely replicates section 175 of the Act, before commencement of the Reform Act.
Section 52 	Exemption – supply for re-export
This section provides for an exemption to the prohibitions in Part 2, 3 or 4 of the instrument, in relation to the supply of a device, where the device was imported and the person supplied the device for the purpose of re-exporting the device. It largely replicates section 176 of the Act, before commencement of the Reform Act.
Schedule 1–Exempt repeaters
This Schedule allows the ACMA to identify those cellular mobile repeaters that are ‘exempt repeaters’ for the purposes of Part 6 of the instrument.
Clause 1	Interpretation
This clause provides for some definitions of terms used in the Schedule.
Clause 2	Carrier may request ACMA to make instrument
Under this clause, a carrier (a person who holds a carrier licence under the Telecommunications Act 1997) may request that the ACMA make an instrument identifying particular cellular mobile repeaters as exempt repeaters. It is likely that only those carriers that operate public mobile telecommunications networks will be interested in making such a request, as they are the parties primarily affected by the use of cellular mobile repeaters.
Clause 3	Instrument of exempt repeater
Upon receipt of such a request, the ACMA may decide, by written instrument, to declare a particular cellular mobile repeater, or particular class of cellular mobile repeater, to be an ‘exempt repeater’ for the purposes of Part 6. This will allow suppliers to supply these repeaters to a person without viewing the licence that authorises the person to operate the repeater, though some record keeping requirements will apply. 
In accordance with section 33(3) of the Acts Interpretation Act 1901, the power to make an instrument under this clause includes, among other things, the power to revoke the instrument.
Clause 4	Publication of exempt repeater
If the ACMA makes an instrument under clause 3, it must publish certain details of the instrument and the exempt repeater on its website.
Clause 5	Refusal to make instrument
If, in response to a request under clause 2, the ACMA refuses to make an instrument under clause 3, the ACMA must give the carrier the reasons for the decision, and the decision is one to which section 285 of the Act applies.
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