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Key information
Summary. This is the Code of Ethics for relevant providers (financial planners and advisers), made by the Financial Adviser Standards and Ethics Authority, the standards body under section 921X of the Act. Under section 921E of the Act, all relevant providers must comply with the Code of Ethics.
Date of effect: 30 days after this instrument is registered in the Federal Register of Legislation (see section 2). However, the obligation to comply with the Code applies on and from 1 January 2020.
Glossary
[bookmark: _Ref528163260]Words and expression used in this statement are defined in the following table.

	Expression
	Meaning

	ASIC
	Australian Securities and Investments Commission.

	Act
	the Corporations Act 2001.

	Authority
	Financial Adviser Standards and Ethics Authority Ltd, which is the standards body under section 921X of the Act.

	benefits
	includes remuneration and both monetary and non-monetary benefits. It does not include the fixed component of remuneration. Variable components, such as bonuses, are included.

	client
	a reference in the Code to a client, in relation to a relevant provider, includes a reference to the retail clients of the provider’s principal.

	financial product
	defined in Division 3 of Part 7.1 of the Act.

	financial services licensee or licensee
	a person that holds a financial services licence.

	monitoring body
	defined in section 910A of the Act.

	personal advice
	defined in subsection 766B(3) of the Act.

	principal
	a financial services licensee who has authorised the relevant provider to provide, on its behalf, personal advice to retail clients.

	relevant provider
	defined in section 910A of the Act.

	retail client
	defined in sections 761G and 761GA of the Act.

	supervisor
	defined in subsection 921F(2) of the Act.


References to numbered sections or other provisions are to those sections or other provisions of the Code, unless indicated otherwise.
Context
Changes to the Corporations Act
The Corporations Act was amended in 2017 to provide for improved standards of education, training, ethical behaviour and professionalism for relevant providers (financial planners and financial advisers). Among those changes, section 921E of the Act now requires all relevant providers to comply with a Code of Ethics made by the Authority under paragraph 921U(2)(b) of the Act.
Enforcement of the Code of Ethics
Not a crime or civil penalty
Failure to comply with the Code is not a criminal offence, and section 921E of the Act is not a civil penalty provision.
Monitoring bodies’ role
Under Division 8B of Part 7.6 of the Act, all relevant providers must be covered by a compliance scheme approved by ASIC. Relevantly, compliance schemes must set out:
how the monitoring body monitors compliance with the Code of Ethics by the relevant providers who are covered by the scheme; and
complaints procedures; and
dispute resolution mechanisms.
Monitoring bodies have the power to investigate breaches and potential breaches of the Code, and impose sanctions set out in their compliance schemes if they determine that a breach has occurred. Potential sanctions that a compliance scheme may provide for include:
a warning or reprimand; and
requiring the relevant planner to undertake additional training or counselling; and
requiring additional supervision on a relevant provider; and
requiring specified corrective action; and
requiring an independent compliance audit of the relevant provider (if it is a licensee); and
requiring the relevant provider to provide the services to the retail client again at no cost, or to reduce or waive fees.
However, the most serious sanction that can be imposed by a monitoring body (for example, if a relevant provider did not comply with a sanction ordered by the monitoring body) is exclusion from coverage of the monitoring body’s compliance scheme. Under section 921H of the Act, each relevant provider must be covered by an approved compliance scheme.
ASIC’s role
ASIC retains its power to investigate contraventions of the Act, including breaches of section 921E of the Act.
ASIC may suspend or terminate the financial services licence of a relevant provider that is a licensee for a breach of the Code (see section 921E (must comply with the Code), paragraph 912A(1)(c) (must comply with financial services laws) and section 761 of the Act (definition of financial services law)).
ASIC may ban a relevant provider under subsection 920A(1) of the Act for a breach of the Code if the relevant provider is a licensee (see section 912A(1)(a) of the Act), but its powers to ban a relevant provider who is not a licensee are limited (see paragraph 920A(1)(e) of the Act).
Injunctions
The Court may issue an injunction under section 1324 of the Act on the basis of a breach of the Code (which is a breach of section 921E of the Act).
Compensation and damages
Under subsection 1324 of the Act, any person may recover damages for a contravention of the Corporations Act, including a contravention of section 921E through a breach of the Code.
Preliminary matters
Like the Code, this Explanatory Statement is addressed to relevant providers (“you”).
Appendix A includes a number of case studies, and relates them to various Standards in section 5, to illustrate the operation of the Standards.
Sections 1 to 4: Preliminary matters
Section 1 provides that the name of this instrument is the Financial Planners and Advisers Code of Ethics 2019.
Section 2 provides that the Code commences 30 days after it is registered in the Federal Register of Legislation. This is the earliest commencement date permitted by section 921W of the Act.
Section 3 sets out the legislative authority for making the Code: subparagraph 921U(2)(b) of the Act.
Section 4 defines “the Act” as the Corporations Act 2001, defines benefits, client and principal and refers readers to the definitions of a range of other terms. These are all covered in the Glossary at paragraph 3 above.
Subsection 4(2) provides that each provision of the Code is to be given its full effect, and is not to be “read down” by reference to other provisions, unless the Code itself says so.
Section 5: The Values and the Standards
The Introduction
The Introduction to this section provides background to the Code, and describes the context in which the Code is made.
The Values
The Values are paramount. They underlie the code—particularly the Standards. It is an ethical duty under the Code to demonstrate, realise and promote these values.
The Standards
The Code sets out 12 ethical Standards.
Ethical behaviour
Standard 1
This Standard requires, as an ethical duty, that you comply with your legal obligations and not seek to avoid them. This is a minimum ethical obligation.
Standard 2
This Standard requires, as an ethical duty, that you act with integrity. It also requires you to act in the best interests of each client. 
Acting with integrity requires openness, honesty and frankness in all dealings with clients. These qualities underpin the trust that clients should have in you as a professional. It also requires you to keep your promises (explicit and implied) and honour the commitments you or your principal make to your clients.
Each of the duties to act with integrity and in each client’s best interests is fundamental.
[bookmark: _Ref529870266]You act in a client’s best interests if what you do—the advice you give, the products and services you recommend—are appropriate to meet the client’s objectives, financial situation and needs, taking into account the client’s broader, long-term interests and likely future circumstances. The test is, in short: will your advice and recommendations improve the client’s financial well-being?
Section 961B of the Act imposes an obligation on persons who provide personal advice to a retail client to act in the best interests of the client in connection with the advice. That section, together with sections 961C, 961D and 961E, have the effect that the person satisfies the section 961B duty if the person:
identifies the retail client’s objectives, financial situation and needs, as disclosed to the person; and
identifies and completes any reasonably apparent gaps in the information; and
conducts a reasonable investigation of potential financial products; and
bases his or her judgments on the client’s relevant circumstances.
The ethical duty in Standard 2 to act with integrity is a broad ethical obligation. It is based on a more professional relationship between the relevant provider and the client, where the relevant provider has a duty to look more widely at what the client’s interests are.
This means that you will need to work out—and, if necessary, help the client to work out—what the client’s objectives, financial situation, needs, interests (including long-term interests), current circumstances and likely future circumstances are. To comply with the ethical duty, it will not be enough for you to limit your inquiries to the information provided by the client; you will need to inquire more widely into the client’s circumstances.
You are not relieved of the ethical duty merely because the client does not provide enough information, even when asked.
The ethical duty in Standard 2 to act in the client’s best interests is not identical to the duty in section 961B of the Act. Sections 961B(2) to (4) describe a series of steps that a relevant provider may take; if those steps are taken, the relevant provider will have satisfied the “good faith” duty in section 961B(1). This Code does not have any equivalent provisions. So, even if you follow the steps set out in section 961B of the Act, you may still not have complied with the duty under the Code to act in the client’s best interests.
Other aspects of the duty to act in the client’s best interest include:
[bookmark: bkSelection]you must keep confidential all information about the client that you are given or obtain in connection with you or your principal acting for the client. You must not use or disclose this information for any purpose other than advising the client unless the client has specifically agreed or the law requires you to;
you must treat all clients in a respectful and professional way;
you must treat all clients fairly, as between themselves. You should provide professional services to all clients, managing your business so that each client has a fair share of your attention, skills and time.
You should take into account your client’s express wishes but these do not override your duty to give advice that is in the client’s best interests.
Standard 3
The primary ethical duty in this Standard is that, if you have a conflict of interest or duty, you must disclose the conflict to the client and you must not act.  If the client wishes, you may refer the client to another relevant provider if neither you nor your principal will receive any benefits from the referral.
You will not breach Standard 3 merely because you recommend to a client financial products offered by your employer or principal. However, you will breach Standard 3 if a variable component of your remuneration depends on the amount or volume you recommend of those products, because your interests will or may conflict with your duty to act in the client’s best interests.
Cases:
Harry recommends that his client Fred acquire a particular financial product. Harry’s remuneration includes a bonus depending on the volume or value of that financial product that is sold. Harry’s potential entitlement to the bonus creates a conflict of interest or duty, as it would reasonably appear to influence his advice to Fred.
Sally has 2 long-term clients, Bill and Emily, a married couple. They tell Sally that they are divorcing. Because of the divorce, their interests will no longer be the same.  If she were to continue to act for both of them, Sally’s duty to Bill would conflict with her duty to Emily.
George is partner in a multi-partner advisory practice, where the partners have expertise in different areas. George does not have expertise in self-managed superannuation funds but Elaine, another partner, does. Newman is a new client of George’s. George realises that Newman needs advice in relation to a self-managed superannuation fund. George refers Newman to Elaine, who competently advises him. Although both George and Elaine will benefit (through the partnership) from keeping Newman as a client, George does not have a conflict of interest and the benefits both George and Elaine get do not flow from the referral but from providing the advice to Newman. In fact, George has acted in Newman’s best interest by enabling him to get competent advice.
Disclosing to the client any advantages you would receive, and obtaining your client’s consent (see, for example, Standard 7), will not relieve you of the duty to comply with this Standard.
Client care
Standard 4
This standard requires that you only act for a client with the client’s free, prior and informed consent.
This means that, before you start to act, you must have explained to your client, clearly and simply:
what services will be provided; and
the terms on which they will be provided; and
the records that will be made of the services, and the privacy and confidentiality arrangements applicable to them.
Existing clients’ consent must be obtained as soon as practicable after the Code commences. Section 2 of the Code states when it commences.
“Informed” consent requires that the client understands and agrees to the arrangements. You will need to be satisfied of this, and have reasonable grounds to be satisfied.
Standard 5
This standard elaborates on the “best interest of the client” duty in Standard 2 and also ensures that you satisfy yourself that the client understands your advice and the products and services you recommend. This requires detailed engagement with and assistance to the client.
The discussion of Standard 2 in paragraph 29 above addresses when advice and recommendations will be in the “best interest of the client”. This Standard emphasises the need for advice and recommendations to be appropriate to the client’s individual circumstances (which will require you to take into account the client’s broader, long-term interests and the client’s likely future circumstances).
This Standard also emphasises the importance of the client properly understanding the advice and recommendations you give, and their implications. It requires you to be satisfied that the client understands:
the advice and recommendations you give; and
the benefits of the recommended products; and
the costs involved in acquiring, holding and disposing of the recommended products; and
the risks involved in acquiring, holding and disposing of the products, and how you recommend they be managed.
This means that your advice must be clear and simple.
This Standard expressly requires that you have reasonable grounds to be satisfied.
Standard 6
This standard expressly requires you to take into account the broad effects of the client acting on your advice. These effects are not limited to effects on the client. For example, your advice may have implications, not just for the client personally, but also for other family members of the client. These will need to be taken into account, although you will not have a duty to act in the best interest of the family members if they are not clients of you or your principal. You will also need to consider whether your product recommendations should be limited to “ethical” or “responsible” investments.
This Standard expressly requires you to take into account the broader, long-term interests and likely circumstances of your client, (reflecting section 961B of the Act). For example, any potential need for the client or one of the client’s family members to move into aged care accommodation in the near future would need to be factored into any financial advice you give the client.
Quality process
Standard 7
This Standard requires the client’s free, prior and informed consent to all relevant remuneration arrangements for you and your principal. To meet this Standard, the client must be given a clear and simple explanation of the fees and charges, and the benefits you or your principal will receive, that are attributable to you or your principal acting for the client. There is an extended definition of benefits in subsection 4(1), to include monetary and non-monetary benefits. The explanation can be given by you or someone else.
Existing clients’ consent must be obtained as soon as practicable after the Code commences. Section 2 of the Code states when it commences.
You must also be satisfied that your client understands and agrees to these arrangements, and you must have reasonable grounds to be satisfied.
This Standard prohibits you receiving “third party” benefits for acting for a client (unless the Act expressly allows). This also applies to a relevant provider who is an individual financial services licensee. However, it does not prevent a corporate financial services licensee from deriving third party benefits because one of its authorised representatives provides advice to clients. Corporate financial services licensees are not relevant providers subject to the Code.
This standard also requires that all fees and charges payable to you or your principal, and benefits you or your principal receive, for acting for the client are fair and reasonable, and represent value for money for your client. This is an integral part of your duty to deal fairly with your client, and in his or her best interests. There is an extended definition of benefits in subsection 4(1), to include monetary and non-monetary benefits.
Part 7.7A Divisions 3 and 4 of the Act includes detailed requirements about remuneration arrangements, including “conflicted remuneration”. The Code does not remove the need to comply with the requirements of these Divisions.
Standard 8
This Standard requires that a relevant provider keep complete and accurate records of advice and services provided.
Standard 9
This Standard requires that all financial product advice, and all financial products, offered to a client be offered in good faith. This means that you must act honestly, and in the best interest of the client, in giving the advice and making the recommendations. You will not be acting in good faith if there is something you are aware of, or ought to be aware of, that would lead to the conclusion that your advice is not in the clients’ best interests, taking into account the broad effects arising from the client acting on your advice and the broader, long-term interests and likely circumstances of the client.
The Standard also requires that all financial product advice, and all financial products, be offered “with competence”. Among other things, this requires that all relevant providers act efficiently, honestly and fairly. Paragraph 912A(1)(a) of the Act requires licensees to “do all things necessary to ensure that the financial services covered by the licence are provided efficiently, honestly and fairly”; this Standard ensures that a corresponding ethical duty applies to all relevant providers.
Finally, this Standard reflects the current law requiring that financial product advice given, and financial products recommended, not be misleading or deceptive.
Professional commitment
Standard 10
This Standard imposes, as an ethical duty, a requirement to develop and maintain a high level of relevant knowledge and skills. For example, if you specialise in a particular area, you should not provide advice outside that area unless you have the necessary skills and competencies to do so in a professional way.
Meeting the continuing professional development requirements (part of the education and training standards—see subsection 921B(5) of the Act and the Corporations (Relevant Providers Continuing Professional Development) Standard Determination 2018)—will assist with meeting this duty.
Standard 11
This Standard is a positive duty to cooperate with any investigation of a breach or potential breach of this Code by a monitoring body or ASIC. This duty applies in addition to the offences in sections 921M and 921P of the Act.
Standard 12
This Standard deals with relevant providers’ professional relationships with each other, emphasising that they need to be supportive and aligned to the profession as a whole—being, and being seen to be, a profession that acts ethically and professionally.
	One element of this duty affects relevant providers who are acting as supervisors for provisional relevant providers undertaking the professional year (see the Corporations (Provisional Relevant Providers Professional Year Standard) Determination 2018). This Standard requires that you must provide supervision that is in the best interest of the provisional relevant provider, that is, supervision that actively assists him or her in getting the full benefit of the professional year.
Consultation
The Authority undertook consultation from March to June 2018 on a draft Code, with 37 formal submissions being received. The draft Code was also the subject of further consultation in November and December 2018, with 18 formal submissions received. All feedback was given due consideration. The Authority concluded that the provisions of the Code are appropriate in terms of the intent of the Act.
Regulatory impact 
The Office of Best Practice Regulation has confirmed that no Regulatory Impact Statement is needed for the Code.
The compliance costs associated with the 2017 amendments to the Act raising education, training and ethical standards of financial advisers was estimated in the Explanatory Memorandum for the Bill for the Corporations Amendment (Professional Standards of Financial Advisers) Act 2017 at approximately $165.1m. It is not practicable to make a meaningful estimate of the value of the benefits to consumers of improved standards in the industry.
Statement of compatibility with human rights
The Code may engage the right to freely choose and accept work under Article 6(1) of the International Convention on Economic, Social and Cultural Rights. However, it is part of a series of legislated requirements for financial planners and financial advisers designed to ensure that consumers get better service standards and to instil overall confidence in the industry. On that basis, the instrument is assessed to be compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
Corporations (Provisional Relevant Providers—Expressions) Determination 2018




Appendix: Case studies
Case Study A
Anna and Brian, a married couple, are seeking advice on improving the performance of their superannuation funds. The adviser (Margo) is an authorised representative of Acme Financial Planning Pty Ltd.
Margo advises Anna and Brian to roll over their superannuation benefits from their current funds (not related to Acme) to Acme funds. Margo does not attempt to compare Brian’s likely returns if he were to stay in his current fund with those from the Acme Fund. She ignores (or does not address) the increased ongoing fees that Anna will have to pay in the Acme Fund.
Margo has failed to demonstrate, realise or promote the Values of competence and diligence.
She has breached:
Standard 2—her advice was not in the best interest of either Anna or Brian;
Standard 3—as Acme received a benefit from the implementation of her advice to switch to Acme funds;
Standard 10—her failure to consider relevant issues (Brian’s likely returns, and Anna’s ongoing fees) does not demonstrate competence.
Case Study B
Bob, a senior financial planner employed by a large financial institution, advises a number of clients. He recommends strategies or investments that are, in fact, too risky for his clients’ circumstances and risk profiles. He conducts transactions in his clients’ names without their authority. He charges an “ongoing advice fee” without providing any ongoing advice. His files are inadequately kept, but he blames this on the poor systems provided by his principal (the financial institution).
Bob has failed to demonstrate, realise or promote the Values of trustworthiness and competence.
He has breached:
Standard 2—failing to act with integrity and failing to provide advice that is in the best interests of his clients; and
Standard 4—conducting transactions without his clients’ informed consent; and
Standard 7—an “ongoing advice fee” where there is no ongoing advice is unlikely to represent value for money for the client; and
Standard 8—record keeping inadequacies. The principal’s failure to provide up to date record-keeping systems does not excuse a failure to keep records.
Case Study C
Max and Olivia, who earn moderate salaries, want to buy a property they can use to live in and operate a bed and breakfast in their retirement. The only funds they have available is their combined superannuation balance of around $300,000. They have a number of debts, including a mortgage over their home.
Mike is an adviser with Fantastic Advice Pty Ltd, which is a subsidiary of Big Bank Ltd and holds a financial services licence. Mike is an employee and is authorised by it to provide personal advice to retail clients on a range of financial products.
Mike advises Max and Olivia to set up a self-managed superannuation fund structure to take out a loan to buy the property (for about $1.5m) to live in and run the bed and breakfast, and to buy life insurance and income protection insurance (from a related body corporate of Big Bank) at a level that would cover the debt they expected to incur to buy the property. A Big Bank business banker, whom Mike arranges to consult them, tells them they should be able to borrow enough money to achieve their goal.
Max and Olivia sell their home, pay off some of their debts, establish the self-managed superannuation fund (at a cost of $4,000) and roll over their current balances into that fund. They take out the recommended insurances, at a considerable on-going annual premium cost.
Fantastic charges an up-front fee of $5,000 and a $3,000 annual fee for “ongoing advice”. Big Bank receives $4,000 in upfront commissions as a result of the implementation of the advice. This helps Mike achieve his monthly bonus targets.
Big Bank then tells Max and Olivia that their overall financial situation will not support a loan of the size needed to carry out their plans.
Mike has failed to demonstrate, realise or promote the Values of trustworthiness, fairness and diligence.
He has breached:
Standard 2, Standard 5 and Standard 6—failing to provide advice that is in the best interest of his clients and failing to take their long-term circumstances and interests into account; and
Standard 3—acting where he derives inappropriate personal advantage—both in terms of his own bonus arrangements and in terms of Big Bank’s commission arrangements; and
Standard 7—the fees charged do not represent value for money for Max and Olivia.


Case Study D
Tom is a provisional relevant provider in the second quarter of his professional year. He is supervised by Sarah.
Fred is seeking advice on superannuation, saving for a home and debt reduction. When Fred comes in for his appointment with Tom, Sarah is held up with another client and can’t sit in on the interview. Tom interviews Fred anyway, not telling Fred that he is on his professional year or that he is being supervised by Sarah. Fred does not mention that he has a disabled son who requires significant care, and Tom does not inquire about Fred’s family circumstances.
Tom tells Fred that there is a great range of products available that can meet all Fred’s needs. He recommends that Fred:
roll over his existing superannuation to another fund (which has higher charges); and
start a savings and credit card debt plan; and
apply for a range of insurances.
After the interview Tom prepares a Statement of Advice for Sarah to review. She gives it a quick, cursory review and signs it.
Tom’s advice to Fred is taken to have been given by Sarah (under subsection 921F(5) of the Act).
Sarah has therefore failed to demonstrate, realise or promote the Values of trustworthiness, fairness and diligence.
She has breached:
Standard 2 and Standard 5—the advice is not in Fred’s best interests or appropriate to his circumstances; and
Standard 4—Tom did not get Fred’s informed consent to act; and
Standard 6—Tom did not explore Fred’s circumstances.
In addition, she has breached:
Standard 2—her failing to supervise Tom properly amounts to a failure to act in Fred’s best interests; and
Standard 2 and Standard 3—by not making appropriate arrangements so that she can interview Fred (she is preferring her current client); and
Standard 5—her cursory review does not give her reasonable grounds to be satisfied that Fred will properly understand the advice and recommendations.
image1.png




