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EXPLANATORY STATEMENT

Veterans' Entitlements (Provisional Access to Medical Treatment) Determination 2017 (Instrument 2017 No. R20)
EMPOWERING PROVISION

Subsection 88A(1) of the Veterans’ Entitlements Act 1986 (VEA).

PURPOSE

The attached instrument (Instrument 2017 No. R20) implements the Australian Government’s 2017–2018 Budget measure to provide early access to treatment services for certain current and former Australian Defence Force (ADF) members while their claims for acceptance of liability for a service injury or disease are being processed.

The 2017–2018 Budget provided funding for an initiative to provide provisional access to medical treatment for a “top 20” list of specified conditions.

The initiative will help ensure immediate access to medical treatment is available for the period between lodgement of a claim and determination of liability for the claim.
Provisional treatment will be available in respect of claims that are made under the Safety, Rehabilitation and Compensation Act 1988 (SRCA) – or its successor the Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (DRCA) – or under the Military Rehabilitation and Compensation Act 2004 (MRCA), on or after 1 July 2017 and before 1 April 2019, for a 2-year trial period from 1 July 2017 to 30 June 2019. 

Provisional treatment for a specified condition will however cease on the making of a determination at primary level, or on application for review or appeal, to refuse liability for the claim in respect of the specified condition.

The top 20 conditions have been selected on the basis of having a high acceptance rate and for which claims are frequently made under the MRCA or the SRCA.

The attached instrument, made under section 88A of the VEA, specifies the classes of persons who will be eligible to be provided with treatment after a claim, as described above, has been lodged and before it has been determined, and further specifies the kind of treatment under Part V of the VEA that may be provided. 
The instrument specifies, in general terms, for subsection 88A(1) of the VEA, the following classes of current and former members who have made a claim after 1 July 2017 and before 1 April 2019 where the claim involves one or more of the 20 specified conditions:
1. Former members, part-time Reservists, cadets and declared members (as those terms are defined in the MRCA) who have rendered defence service prior to making a claim.
2. Current members who, at the time of making a claim are entitled to medical and dental treatment under section 49 of the Defence Force Regulation 2016 and in respect of whom the Commission has determined under paragraph 279(d) of the MRCA that it is more appropriate to provide treatment for the member’s injury or disease under Part 3 of Chapter 6 of the MRCA.

3. Other members of the Defence Force who made a claim while enlisted. These members are eligible for provisional treatment only upon discharge from the Defence Force.

The kind of treatment specified for these classes of persons is treatment that is appropriate having regard to the nature of the claim and the specified conditions involved in that claim and treatment that is in accordance with the Treatment Principles and other legislative instruments and arrangements in place for treatment of DVA clients generally.

The instrument limits the provision of treatment to that provided within the 2-year trial period commencing on 1 July 2017 and ending on 30 June 2019.  It further specifies that entitlement to treatment ceases on the making of a determination at primary level, or on application for review or appeal, to refuse liability in respect of the specified condition.
CONSULTATION
Section 17 of the Legislation Act 2003 requires the rule-maker to be satisfied that any consultation that is considered appropriate and reasonably practicable to undertake, has been undertaken. 

This measure formed part of the Federal Government’s 2017–2018 Budget package of Veteran Centric Reform – proactive interventions.

The Department of Finance was consulted as part of the Budget approval process. 

Consultation was also undertaken within the Department of Veterans’ Affairs across the Rehabilitation and Support and Veteran Centric Reform Divisions.

In addition, the Ex-Service Organisation Round Table (known as ESORT) which comprises the National Presidents of 14 Ex-service organisations, was advised about the nature of this Budget measure on 9 May 2017. 

Consultation was by way of phone calls, written correspondence and meetings.

The measure implemented by this instrument is entirely beneficial in nature in terms of its impact on ADF members and former members.  
In these circumstances it is considered that the requirements of section 17 of the Legislation Act 2003 have been met.
RETROSPECTIVITY
None, if the attached legislative instrument is made before 1 July 2017. 

If made after that date, the instrument will be taken to have commenced on 1 July 2017 and will operate retrospectively from that date.

Any such retrospective commencement will not contravene subsection 12(2) of the Legislation Act 2003 (a provision of a legislative instrument is of no effect if it takes effect before registration and disadvantages a person or imposes liabilities on a person other than the Commonwealth) because the changes implemented by the attached instrument are beneficial in nature; the changes do not disadvantage any person or impose a liability on a person other than the Commonwealth.  

DOCUMENTS INCORPORATED-BY-REFERENCE
None.
REGULATORY IMPACT  
Nil. 
HUMAN RIGHTS STATEMENT

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.  

The attached legislative instrument engages and promotes the Right to Health.

The Right to Health is contained in article 12(1) of the International Covenant on Economic Social and Cultural Rights.  The Right to Health is the right to the enjoyment of the highest attainable standard of physical and mental health.  The UN Committee on Economic Social and Cultural Rights has stated that health is a fundamental human right indispensable for the exercise of other human rights.  Every human being is entitled to the enjoyment of the highest attainable standard of health conducive to living a life in dignity.
Overview

The instrument specifies classes of persons who are eligible for provisional treatment for a “top 20” list of specified medical conditions while their claim for liability is being processed and before liability has been determined, and the kind of treatment that such a person may receive at the expense of the Department of Veterans’ Affairs.
A delay in a claim being accepted under the MRCA or the SRCA (or its successor, the DRCA) can be detrimental to the long-term treatment of the specified condition and persons may ultimately experience a worsening of their primary injury from treatment delays which can increase future treatment costs due to extensive medical intervention and lead to the development of secondary injuries as a result of lack of early access to primary treatment.

Conclusion
The attached instrument promotes the Right to Health by enabling treatment to commence early without the claimant having to wait for the claim to be determined. Early access to treatment reduces further deterioration in the person’s medical condition and can ultimately speed the recovery process for these persons.  

This proposal will help improve health outcomes of claimants by ensuring quick access to treatment where the claim involves one of the top 20 specified medical conditions.
Accordingly, the attached instrument is considered to be “human rights compatible” 
Repatriation Commission

Rule-Maker
FURTHER EXPLANATION OF PROVISIONS    See: Attachment A
Attachment A

FURTHER EXPLANATION OF PROVISIONS  

Section 1

This section provides that the name of the instrument is the Veterans' Entitlements (Provisional Access to Medical Treatment) Determination 2017.
Section 2
This section provides that the instrument commences, or is taken to have commenced on 1 July 2017. 
Section 3
This section sets out the primary legislation that authorises the making of the instrument, namely paragraphs 88A(1)(a) and (d) of the Veterans’ Entitlements Act 1986 (VEA).
Section 4
This section is the purpose provision. It informs readers of the legislative intent of the instrument, namely to enable a person within a class specified in Part 2 of the instrument to receive treatment (provisional treatment) for a specified condition during the period from the time the person has made a claim for liability under the SRCA (or its successor, the DRCA) or under the MRCA, and before liability for that claim has been determined. 

The section provides that provisional treatment is available in respect of claims made on or after 1 July 2017 and before 1 April 2019 for a 2-year trial period from 1 July 2017 to 30 June 2019. 
While funding is available for the full 2 years of the trial, the claim period has been tapered off at 30 March 2019 to ensure that treatment can continue to the end of the trial period in respect of all claims lodged during the claim period.
Access to medical treatment for the specified conditions will be provided to the classes of persons specified in Part 2 of the instrument, regardless of the likelihood of liability for their claim being accepted or not.

Entitlement to provisional treatment for a specified condition under this instrument ceases on the making of a determination at primary level, or on application for review or appeal, to refuse liability for the claim in respect of the specified condition.
Section 5
This is the interpretation section.  It defines key terms used in the instrument.
Sections 6
This section defines the term “specified condition” for the purposes of the instrument. 
The term is defined to mean each of the 20 medical conditions listed in column 1 of the Table in the section. 

Each of the medical conditions is defined by reference to the relevant definition in the corresponding Statement of Principles listed in the table for that condition.
These conditions represent the 20 most commonly claimed conditions under the SRCA and the MRCA and have been chosen on the basis of high rate of acceptance of liability. They include common defence injuries such as rotator cuff injuries and muscular skeletal injuries.
Sections 7 and 8
Paragraph 88A(1)(a) of the VEA empowers the Repatriation Commission to make a written determination stating “that a veteran included in a specified class is eligible to be provided with treatment of a specified kind under this Part”.

Paragraph 88A(1)(d) of the VEA empowers the Repatriation Commission to make a written determination stating “that a person who is not covered by paragraph (a), (b) or (c) and who is in a specified class is eligible to be provided with treatment of a specified kind under this Part”.
Using these powers, sections 7 and 8 specify the classes of persons who will be eligible for the treatment set out in Part 3 of the instrument.
The class of person specified in section 7 is a person who:
· on or after 1 July 2017 and before 1 April 2019, makes:

· a defence-related claim within the meaning of section 141 of the SRCA, or, if the DRCA is in force, a defence-related claim within the meaning of section 141 of the DRCA; or 

· a claim under paragraph 319(1)(a) of the MRCA; and 

· that claim relates to one or more specified conditions; and

· prior to making the claim, the person had rendered defence service within the meaning of paragraph 6(1)(d) of the MRCA; and

· at the time of making the claim, the person is either:

· a former member, part-time Reservist, cadet or declared member; or 

· a member of the Defence Force who, after the claim is made and before 1 April 2019, becomes a former member.

The terms “former member”, “part-time Reservist”, “cadet”, “declared member” and “member of the Defence Force” have the same meaning as those terms have in the MRCA. The definitions for each of these terms in section 5 of the instrument make this clear.

The meaning of “specified condition” is set out in section 6 of the instrument by way of reference to each of the 20 medical conditions listed and defined in the table in that section. Subsection 7(2) provides that a person specified is subparagraph (d)(ii) – the final sub-bullet point above – is included in the class only from the time that person becomes a former member. 
This provision ensures that provisional treatment will only commence upon discharge from the Forces for a serving member who lodges a claim while still a serving member. The policy intent underlying this provision is that medical services will be provided to members of the Australian Defence Force by that organisation.
The class of person specified in section 8 is a person who:

· on or after 1 July 2017 and before 1 April 2019 makes a claim under paragraph 319(1)(a) of the MRCA; and 

· that claim relates to one or more specified conditions; and

· at the time of making the claim, the person is a member within the meaning of section 5 of the MRCA who is entitled to medical and dental treatment under section 49 of the Defence Regulation 2016; and

· in respect of whom, the Commission has made a determination under paragraph 279(d) of the MRCA that it is more appropriate to provide treatment for the injury or disease under Part 3 of Chapter 6 of the MRCA than to provide treatment under section 49 of the Defence Regulation 2016.
This class is intended to capture those current full-time ADF members whose claim involves a specified condition and where the Commission has made a determination under paragraph 279(d) of the MRCA (on advice from the Chief of the Defence Force) to have their treatment provided under the treatment provisions of the MRCA (rather than under the Defence Regulation 2016). 
Section 9
Section 9 specifies, for the purpose of section 88A(1), the particular treatment that is available to persons who fall within the classes specified in Part 2 of the instrument.  
Under section 9, that specified treatment is:
· treatment that can be applied to a specified condition, under, and subject to:

· the Treatment Principles; or

· the Pharmaceutical Benefits Scheme; or

· the Private Patient Principles; or

· an arrangement between the Repatriation Commission and a health care provider pursuant to Part V of the Act; and
· treatment that is appropriate having regard to the nature of the claim and the specified conditions involved in that claim; and 
· treatment that is provided within the 2-year trial period from 1 July 2017 to 30 June 2019. 

Subsection 9(2) places a limitation of the treatment.  It provides that entitlement to treatment for a specified condition under the instrument ceases on the making of a determination at primary level, or on application for review or appeal, to refuse liability in respect of the specified condition. 
