Explanatory Statement
Issued by the Authority of the Minister for Health

Dental Benefits Act 2008
Dental Benefits Rules 2014  

Subsection 60(1) of the Dental Benefits Act 2008 (the Act) provides that the Minister may, by legislative instrument, make Dental Benefits Rules providing for matters required or permitted by the Act or necessary or convenient to carry out or give effect to the Act.
The Dental Benefits Rules 2014 (the Rules) provides for the operational framework and service items for the Child Dental Benefits Schedule (CDBS).  The CDBS commenced on 1 January 2014 and provides benefits for basic dental services for eligible children aged 2-17 years.
The Rules repeal the Dental Benefits Rules 2013 (the former Rules).
When compared to the former Rules, these Rules have a number of changes.

These Rules change the date to which a State or Territory is eligible for dental benefits to 30 June 2015 to continue to allow patients to access public sector dental treatment under the programme.  These Rules also establish the 2015-2016 cap and set it at $1,000.  
To align with other Commonwealth health benefit programmes, these Rules require that the patient is eligible for Medicare at the time the dental service is rendered.
These Rules require dentists to give their Medicare provider number on invoices and claiming forms to aid in claim processing by the Department of Human Services.  The former Rules provided dentists with the option to provide their name and address on invoices and claiming forms.  This option has been removed as these details are accessible through a dentist’s Medicare provider number.
Changes have been made to the recipient of vouchers with respect to ABSTUDY and Double Orphan Pension.  In respect of ABSTUDY, these Rules require that the voucher is sent to the applicant, rather than the nominated entity who receives the ABSTUDY payment.  This is because the entity who receives the ABSTUDY payment (i.e. a school) may not be the most appropriate entity to receive CDBS eligibility information. 

These Rules also enable two vouchers to be sent where there is more than one person receiving Double Orphan Pension in respect of a child.  In these instances, the voucher will be sent to the carer deemed most appropriate using the same criteria applied to those in families receiving Family Tax Benefit Part A. 
These Rules remove the requirement for the Department of Human Services to send a voucher notifying of eligibility if the eligible person has no remaining balance in their cap, as sending such a voucher may not be necessary or useful.
Changes to the Dental Benefits Schedule (Schedule 1 of the Rules) have been made including the renumbering groups and subgroups to align with the Department of Human Services’ payment system, clarifying some item descriptors and adding new item 88412 (incomplete endodontic therapy).  Each item descriptor now includes a cross-reference to the Rule(s) that apply restrictions to that item to aid readability of the Rules. 
These Rules also make a number of technical amendments for clarification.  These include the clarification of some definitions and the time at which a person satisfies the means test.  These Rules no longer specify the class of persons who are dental providers as this is now specified in the Act.  In regards to informed consent, these Rules clarify that consent must be obtained before providing any item in the Dental Benefits Schedule and more accurately referencing the guidelines for extenuating circumstances.  The term ‘relevantly provided’ has been included to the definitions and changes made to the restrictions (Rule 17 to 29) to clarify that they only apply against items in the Dental Benefits Schedule and do not apply against items outside of the Dental Benefits Schedule.  
These Rules commence on 1 January 2015.

Consultation
The Department consulted the Department of Human Services and the Department of Veterans’ Affairs in relation to these amendments. 

The Department received clinical advice regarding the changes to the Dental Benefits Schedule and consulted the former Department of Education, Employment and Workplace Relations in relation to the amendment for ABSTUDY.  

The Office of Best Practice Regulation has advised that a Regulation Impact Statement is not required for these Rules. 

External consultation was not necessary in respect to these Rules as the changes are machinery in nature and do not substantially alter existing arrangements.
Authority: Subsection 60(1) of the  
                  Dental Benefits Act 2008
Attachment
Details of the DENTAL BENEFITS RULES 2014
1.
Name of Rules

Rule 1 provides for the Rules to be referred to as the Dental Benefits Rules 2014.
2
Commencement

Rule 2 provides for the Rules to commence on 1 January 2015.
2A
Authority
Rule 2A provides that subsection 60(1) of the Act provides authority to make the Rules.

3
Revocation

Rule 3 revokes the Dental Benefits Rules 2013. 
4
Definitions

Rule 4 defines specific terms used in the Rules.

This rule contains minor amendments to the definitions of dental hygienist, dental prosthetist, dental therapist and oral health therapist for clarity.
This rule also includes a new definition for ‘relevantly provided’ to assist with clarifying the item limitations in these Rules.
5
Dental Benefits Schedule

Rule 5 provides for the Dental Benefits Schedule, which sets out the item numbers, service descriptors and dental benefits payable.  

6
Dental providers (Act, section 6)

Rule 6 specifies that dental practitioners who do not have a Medicare provider number are not dental providers and therefore ineligible to bill for the services listed in the Dental Benefits Schedule.  
The definitions of a dental provider in subrules 6(1) and 6(2)(a) of the former Rules are no longer required as subsection 6(1)(a) of the Act has been amended (via Part 5 of Schedule 1 in the Dental Benefits Legislation Amendment Act 2014) to reflect this definition.
7
Persons eligible to render services on behalf of dental providers 
(Act, subsection 7(a))

Rule 7 specifies that dental hygienists, dental therapists, dental prosthetists and oral health therapists are eligible to provide services listed in the Dental Benefits Schedule on behalf of a dental provider.
A dental service in the Dental Benefits Schedule may also be rendered on behalf of a public sector dental provider by another public sector dental  provider.  This allows for the operation of administrative arrangements for billing in the public sector.
8
Particulars to be recorded (Act, subsection 17(2))

Rule 8 specifies the details that must be recorded on the account, receipt, or assignment of benefit (bulk bill) form (as the case requires) in order for a dental benefit for a service item listed in the Dental Benefits Schedule to be payable.  There are different requirements for how benefits and charges are detailed depending on whether the service is patient billed (where the dentist will issue an account or receipt to the patient) or bulk billed (where a form approved by the Chief Executive Medicare will be used).

This rule has been changed to require a dentist’s Medicare provider number to be recorded on the account, receipt or bulk bill form.  Under the former Rules, the dentist’s address could be included instead.  
8A
Dental benefits not payable unless conditions satisfied (Act, subsection 18(2))
Subrule 8A(1) specifies that services provided by or under an arrangement with a State or internal Territory are eligible for dental benefits only if the service was provided on or before the date in respect of that State or internal Territory in Schedule 2.  
Subrule 8A(2) allows the Minister to make exceptions to subrule 8A(1) by allowing certain access for public providers even if the date in Schedule 2 has been passed.

To align with other Commonwealth health benefit programmes, subrule 8A(3) has been added which requires that for a benefit to be payable, the patient must be an eligible person (i.e. eligible for Medicare) on the day the service is provided.  
9
Classes of persons who satisfy the means test (Act, paragraph 24(1)(d))
Rule 9 specifies that a person satisfies the means test for the CDBS when section 23 of the Act applies to the person and (in addition to the payments specified in section 24 of the Act):

· the person is receiving either:

· Disability Support Pension

· Parenting Payment

· Special Benefit

· Carer Payment; or
· the person, or another person on behalf of the person, is receiving financial assistance under the Veterans’ Children Education Scheme (VCES) or the Military Rehabilitation and Compensation Act Education and Training Scheme (MRCAETS), where the person is precluded from being an FTB child of an adult due to the operation of subsection 22A(1) of A New Tax System (Family Assistance) Act 1999.  In practice, this means a 16 or 17 year old in receipt of VCES or MRCAETS will be eligible; or
· with respect to the person, the person’s parent/carer/guardian is receiving either:

· Parenting Payment

· Double Orphan Pension; or

· the partner of the person is receiving Parenting Payment.

This rule has been changed to clarify, as required by subsection 25(1) of the Act, that to meet the means test section 23 of the Act also needs to apply to the person. 
10
Issuing more than 1 voucher for a person for a calendar year (Act, subsection 27(5))

Rule 10 specifies circumstances in which the Chief Executive Medicare can issue more than one voucher to an eligible person in a calendar year.  These circumstances are when the person is an FTB(A) person for more than one recipient or the voucher has been lost or damaged.  A new circumstance has been added to allow more than one voucher to be issued for persons who have more than one person receiving Double Orphan Pension in respect of them.
11
When vouchers are not required to be issued (Act, section 29)

Rule 11 provides for the Chief Executive Medicare to not issue a voucher to an eligible patient when the patient is not assigned a Medicare number or where certain persons have not provided written consent for patient information to be used for the purpose of administering payments under the Act.
Subrules (1)(c) and (2) have been added so that vouchers are no longer required to be sent where an eligible child has no balance remaining in their cap, as sending such a voucher may not be necessary or useful.
12 
Period of effect of voucher (Act, section 31)
Rule 12 provides that for the relevant calendar year, the voucher takes effect from 1 January and stays in effect until 31 December of the calendar year. This allows a person whose eligibility is established later in the year to claim benefits for CDBS eligible services provided earlier in the year.
13 
Persons to whom the vouchers are to be issued (Act, subsection 32(c))
Rule 13 specifies the persons to whom a voucher must be issued in relation to the government payment that is received by or on behalf of the eligible person. 
This Rule includes changes to the persons to whom a voucher is sent to for ABSTUDY and Double Orphan Pension recipients to ensure that the most appropriate person is informed of CDBS eligibility.
14 
Monetary limit on Medicare benefits (Act, paragraph 62(2)(c))
Rule 14 provides for dental benefits payable under the Rules to be capped in accordance with Schedule 3 of the Rules.  Schedule 3 specifies the cap for dental benefits over a specified two consecutive calendar year period.  Once the cap amount is reached, no additional benefits can be paid for services provided in the specified period.  If no cap amount is provided for a cap period, the most recent cap amount will apply.
15 
Informed financial consent (Act, subsection 62(2))
Rule 15 requires providers to obtain consent to treatment and informed financial consent before rendering any services listed in the Dental Benefits Schedule.  In order for benefits to be payable for Dental Benefits Schedule services, the consent must be recorded in writing on a ‘patient consent form’ which the patient or patient’s guardian has signed.  For those services where there has been an agreement to assign dental benefits to the provider (i.e. Bulk Bill), the provider must execute the ‘Bulk Billing Patient Consent Form’ on the first day a service is provided in each calendar year.  This will allow future bulk billed services to be provided in that calendar year without another consent form being signed.  Where a provider chooses not to bulk bill in relation to a service (regardless of whether a ‘Bulk Billing Patient Consent Form’ has been executed) the provider must execute a ‘Non-Bulk Billing Patient Consent Form’ on each day a service is provided.
Subrule 15(1) has been amended to clarify that consent is to be obtained before any dental services in the Dental Benefits Schedule are provided.
Rule 15 further provides for the Minister for Health to determine ‘extenuating circumstances’ in which the requirement to document the patient or guardian’s consent in a patient consent form does not apply.  Dental providers must still obtain consent even if ‘extenuating circumstances’ apply.  The Minister may require evidence that consent was received.
Subrule 15(6) and 15(7) has been amended to clarify that extenuating circumstances are determined in the ‘Ministerial guidelines for the Child Dental Benefits Schedule: Extenuating circumstances for informed financial consent’.

Note 2 has been added to make clear that despite anything in the Legislative Instruments Act 2003, section 60 of the Act provides that these Rules may make provision in relation to a matter applying, adopting or incorporating, with or without modification, any matter contained in any other instrument or writing.  This enables the ‘Ministerial guidelines for the Child Dental Benefits Schedule: Extenuating circumstances for informed financial consent’ to be incorporated despite them not being a legislative instrument.
16 
Clinical Records 
Rule 16 specifies that providers must keep clinical records, including the patient consent form and information on tooth identification where relevant, for a period of four years.  

17
Limitation on number of certain services 

Rule 17 places restrictions on the number of times items 88311, 88314, 88322, 88323, 88324, 88111, 88114, 88121, 88942, 88221, 88721, 88722, 88115, 88213, 88013, 88572, 88458, 88022, 88161, and 88575 can be administered to an eligible patient within specified time periods.

Additionally, these Rules add a restriction on the number of times item 88768 can be administered to an eligible patient within specified time periods. 

18
Limitation on provision of certain services

Rule 18 provides that item 88012 may only be administered to eligible patients by a particular provider once every 6 months and item 88011 once every 24 months. 
19 
Limitation on Diagnostic Services

Rule 19 specifies that those diagnostic services listed in Subgroup 1 of Group U0 to the Schedule may only be administered once per day and in isolation from each other.  This rule also provides that item 88012 cannot be claimed within six months of item 88011 where provided by the same provider. 
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

20
Limitation on Preventative Services

Rule 20 provides limitations on the combinations of preventative items that can be administered on the same day and also places limitations on certain preventative services provided on the same tooth on the same day as certain restorative services.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

21
Limitation on Periodontic Services

Rule 21 precludes item 88213 from being provided on the same tooth and on the same day as item 88415.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

22
Limitations on Oral Surgery

Rule 22 places limitations on certain oral surgery items that can be claimed in combination on the same day and limits item 88324 to multi-rooted teeth.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

23
Limitations on Endodontic Services

Rule 23 provides limitations on the number and type of endodontic services that can be provided on the same tooth and on the same day and in some cases in relation to claiming for certain extraction and restorative services.  It also provides a limitation on when item 88458 can be claimed in combination with other items.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule and introduces, based on clinical advice, limitations on the new item 88412.
24
Limitations on Restorative Services

Rule 24 provides limitations on the number and type of restorative services that can be provided on the same tooth and on the same day.

This Rule has been changed to that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

25
Limitations on Prosthodontic Services

Rule 25 provides limitations on the number and type of prosthodontic services that can be provided on the same tooth and on the same day.

This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.  The limitation for item 88768 has also been removed based on clinical advice.

26
Application of item 88455

Rule 26 provides for restrictions on when item 88455 can be provided to eligible patients.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule and amends the restriction based on clinical advice.

27
Application of items 88521 and 88531

Rule 27 provides for restrictions on when items 88521 and 88531 can be provided to eligible patients.  It also states that preference should be given to claiming item 88531 over item 88521.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

28
Application of item 88572

Rule 28 provides for restrictions on when item 88572 can be provided to eligible patients.

This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

29
Application of item 88911

Rule 29 provides for restrictions on when item 88911 can be provided to eligible patients.
This Rule has been changed to clarify that the limitation does not apply to similar items outside of the Dental Benefits Schedule.

Schedule 1 – Dental Benefits Schedule 

This Schedule sets out the item numbers, item descriptors and benefits for services for which benefits can be paid under these Rules. 

The following changes have been made to this Schedule:

· renumbering of groups and subgroups to align with Department of Human Services’ systems;
· in the item descriptors, referencing the Rules that apply restrictions to that item;
· amending an error in the descriptor for item 88115 so that it states ‘88114’ instead of ‘114’;

· amending the descriptor for item 88161 to clarify that it applies to the first four services on a day; and
· addition of item 88412, incomplete endodontic therapy, to provide for situations when root canal therapy cannot be completed (restrictions under rule 23 apply to this item).
Schedule 2 – Eligibility of Dental Services 

This Schedule sets out the date after which dental services rendered by or on behalf of or under an arrangement with each State or internal Territory are not eligible for benefits.  
These Rules clarify the title of the schedule and the heading of column 2.  The date to which a State or Territory is eligible for dental benefits has been changed from 31 December 2014 to 30 June 2015.  This will allow patients to continue to access public sector dental treatment under the programme.
Schedule 3 – Benefit Limits 
This Schedule specifies the limit on the amount of dental benefits paid for services rendered under these Rules (cap) by the two-year period. 
This Schedule has been amended to clarify the title of column 2 and setting the 2015‑2016 cap amount to $1,000.
Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011
Dental Benefits Rules 2014
This Legislative Instrument is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.

Overview of the Legislative Instrument

The Dental Benefits Rules 2014 (the Rules) repeal the Dental Benefit Rules 2013 (the former Rules).

When compared to the former Rules, these Rules include changing the date to which a dental service provided by State or Territory is eligible for dental benefits to 30 June 2015.

These Rules also make changes to who vouchers are sent to with respect to ABSTUDY and Double Orphan Pension.  In respect of ABSTUDY, these Rules require that the voucher is sent to the applicant, rather than the nominated entity who receives the ABSTUDY payment.  This is because the entity who receives the ABSTUDY payment (i.e. a school) may not be the most appropriate entity to receive CDBS eligibility information. 

These Rules also now enable two vouchers to be sent where there is more than one person receiving Double Orphan Pension in respect of a child.  In these instances, the voucher will be sent to the carer deemed most appropriate using the same criteria applied to those in families receiving Family Tax Benefit Part A. 
It is no longer a requirement that the Department of Human Services sends a voucher notifying of eligibility if the eligible person has no remaining balance in their cap, as sending such a voucher may not be necessary or useful.
To align with other Commonwealth health benefit programmes, the Rules now require that the patient is eligible for Medicare at the time the dental service is rendered.

The Rules also include a number of minor changes including changes to the Dental Benefits Schedule based on clinical advice.

Human rights implications

The Rules engage the right to health and the right to social security. Article 12(1) of the International Covenant on Economic, Social and Cultural Rights (ICESCR) defines the right to health as “the right to the enjoyment of the highest attainable standard of physical and mental health.”  Article 9 of the ICESCR contains the right to social security, including social insurance.

The change to the date for State and Territory eligibility for dental benefits maintains the right to health and social security as it continues to provide greater access to the programme for patients.
The changes regarding to whom a voucher can be sent to for patients receiving ABSTUDY or DOP improves access to the programme by ensuring the most appropriate person is informed about eligibility. 
The change requiring a patient to be eligible for Medicare at the time the dental service is rendered will have a negligible impact on human rights because to be determined eligible for the Child Dental Benefits Schedule the person is required to be eligible for Medicare.

The changes to the Dental Benefits Schedule advance the right to health by ensuring the items are appropriately used. 
Conclusion

The Dental Benefits Rules 2014 protects and advances the rights to health and social security and is therefore compatible with Australia’s human rights obligations.

The Hon Peter Dutton MP Minister for Health

