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Explanatory Statement

Civil Aviation Act 1988

Civil Aviation Order 95.4 Instrument 2011
Legislation

Section 98 of the Civil Aviation Act 1988 (the Act) empowers the Governor-General to make regulations for the Act and in the interests of the safety of air navigation.

Under subregulation 308 (1) of the Civil Aviation Regulations 1988 (CAR 1988), CASA may exempt aircraft, or persons in, on, or otherwise associated with the operation of the aircraft, from compliance with specified provisions of CAR 1988.

The previous Civil Aviation Order 95.4 contained exemptions to allow the operation of power-assisted sailplanes, powered sailplanes and sailplanes, subject to compliance with the conditions mentioned in it.

The Civil Aviation Order 95.4 Instrument 2011 was made to replace the previous Civil Aviation Order 95.4. It contains a new Civil Aviation Order 95.4 (the new Order).

The new Order applies to power-assisted sailplanes, powered sailplanes and sailplanes as did the previous Order, subject to the definitions of those aircraft having been changed. These changes are not substantial and are generally in accordance with the proposed Part 103 for the Civil Aviation Safety Regulations 1998 (CASR 1998) for which a draft Notice of Proposed Rule Making (NPRM) has been circulated and which is being prepared in accordance with the mainly favourable response. For instance, the definition of sailplane replaces the definition of glider or sailplane in the previous Order with the main change being the minimum weight limit of 70 kilograms to make clear the distinction between these aircraft and the lighter aircraft which are covered by Civil Aviation Order 95.8.
Other changes have been made to clarify the intent of the Order by replacing definitions with new definitions that are in accordance with the proposed Part 103. These include the term suitable landing area which is used in the conditions in the Order.

The new Order has also been changed to allow those persons flying and constructing aircraft of the types to which the Order refers to expand their operations. The conditions relating to flights over water have been modified to make them as consistent as possible with the conditions in other Orders relating to flights in similar aircraft. The previous Order stated that all flights over water had to be within safe gliding distance of land or in compliance with provisions set out in the AIP (Aeronautical Information Publications). The new Order states that flights over water have to be within gliding distance of a suitable landing area or, in the case of a power‑assisted sailplane, or powered sailplane, with the prescribed safety equipment, not further than 25 nautical miles from a suitable landing area. There is an exception in relation to flights between Tasmania and mainland Australia. Longer routes that exceed the 25 nautical miles limit from a suitable landing area, including the intervening islands, sometimes enjoy better weather and safer conditions. The new Order also permits a powered sailplane to tow another aircraft subject to the pilot being qualified to do so, both aircraft being operated within their performance limitations and the towing aircraft being an aircraft certified for that purpose and mentioned in a list published in a Civil Aviation Advisory Publication.
The new Order allows persons to operate an aircraft in accordance with a written approval from CASA rather than the GFA rules.

Other changes have been made in the new Order to simplify the provisions, which in the previous Order had been amended piece-meal over the years. The new Order has also been prepared to make it as uniform as possible with other Orders relating to flights in similar light aircraft. There is also a new subsection 7, consistent with other Orders, which specifies the manner in which permission may be obtained for flights not in accordance with the flight conditions. The new Order also recognises changes in the regulations referred to and in references to airspace and procedures in airspace.
Legislative Instruments Act

Under subparagraph 6 (d) (i) of the Legislative Instruments Act 2003 (the LIA), an instrument is a legislative instrument for section 5 of the LIA if it is declared to be a disallowable instrument under legislation in force before the commencement of the LIA. Under subsection 95 (5) of the Act, Civil Aviation Orders are declared to be disallowable instruments. The Order is, therefore, a legislative instrument and it is subject to tabling and disallowance in the Parliament under sections 38 and 42 of the LIA.
Consultation

The changes are consistent with the NPRM for the proposed Part 103 as mentioned above. The sport and recreational aviation industry and users of those aircraft were made aware of the changes included in the new Order and have, through the various associations that regulate those aircraft, prepared for their introduction. None of the changes should adversely affect aviation safety.

Office of Best Practice Regulation (OBPR)
OBPR does not require a Regulation Impact Statement as the amendment is minor and of a machinery nature.
The instrument commences on the day after it is registered.

The instrument has been made by the Director of Aviation Safety, on behalf of CASA, in accordance with subsection 73 (2) of the Act.
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