Fair Work Australia Rules 2010
EXPLANATORY STATEMENT
(issued by the authority of the President of Fair Work Australia)

Authority

Section 609 of the Fair Work Act 2009 (the Act) authorises the making of the rules of Fair Work Australia (FWA).

Under section 609 of the Act the President of FWA may, by legislative instrument, after consulting the other FWA Members, make procedural rules in relation to:


(a)
the practice and procedure to be followed by FWA; or


(b)
the conduct of business in relation to matters allowed or required to be dealt with by FWA including in relation to any functions conferred on FWA by any other law of the Commonwealth.

Without limiting (a) and (b) above, the procedural rules may provide for the following:


(a)
the requirements for making an application to FWA;


(b)
the circumstances in which a lawyer or paid agent may make an application or submission to FWA on behalf of a person who is entitled to make the application or submission;


(c)
the form and manner in which, and the time within which, submissions may or must be made to FWA;


(d)
the procedural requirements for making decisions of FWA;


(e)
the form and manner in which FWA gives directions and notifies persons of things;


(f)
who is notified by FWA of things;


(g)
the manner in which conferences are to be conducted in relation to applications made under Part 3‑1, 3‑2 or Part 6‑4 (which deal with general protections, unfair dismissal and unlawful termination).

Purpose
Interim Fair Work Australia Rules have been in place since the commencement of the Fair Work Act 2009 on 1 July 2009. Arising from the Fair Work Act 2009, the President of FWA, after consulting the other FWA Members, has made the following procedural Rules.
Part 1—General

Rule 1 provides the form of citation of the Rules.

Rule 2 provides the date these Rules commence.
Rule 3 contains definitions used in the Rules for “Act”, “FWA”, “FWA Bulletin”, “Regulations”, “RO Act”, “RO Regulations”, “Transitional Act” and “WR Act”.
There is a legislative note following that specifies other words and phrases are defined in the FW Act including “General Manager”.
Rule 4 allows FWA to dispense with compliance with any of the requirements of the Rules before or after the occasion for compliance arises.
Rule 5 provides for FWA to give directions on procedure.

Subrule 5.1 provides that if a person seeks to commence a proceeding or to take any step in a proceeding and the procedure is not prescribed by the Act, Regulations or Rules or by or under any other Act or Regulations or the person is in doubt, FWA may, on application by the person, give directions regarding the correct procedure. 
Subrule 5.2 provides that any act taken in accordance with a direction of FWA is regular and sufficient.

Rule 6 provides for the use of forms.
Subrule 6.1 provides that Schedule 1 is a table of the forms contained in Schedule 2. 
Paragraph 6.2 (a) requires that subject to the rules, a form in Schedule 2 that is specified for the purpose in Schedule 1 must be used.

Paragraph 6.2 (b) requires that notice must be given to FWA using the form in Schedule 2 that is specified for the purpose in Schedule 1.  
Subrule 6.3 subject to Rule 24, provides for a form (Form F1 - see Schedule 2) for an application to FWA where no specific form is provided.

Paragraph 6.4 (a) states that if the rules require a form to be used, it is sufficient compliance if the document is substantially in accordance with the required form.

Paragraph 6.4 (b) states that if the rules require a form to be used, it is sufficient compliance if the document has only such variations as the nature of the case requires.
Subrule 6.5 specifies the Forms (Form F55 to F70 - see Schedule 2) as the approved form for the purposes of the RO Regulations.

Rule 7 provides for lodging documents with FWA. 
Subparagraph 7.1(a) (i) regulates the size and colour for documents lodged.

Subparagraph 7.1(a) (ii) regulates the layout for the documents lodged.
Paragraph 7.1 (b) regulates the format for documents lodged.

Paragraph 7.2 (a) regulates that documents can be lodged by physically delivering the document to a FWA office between office hours.

Paragraph 7.2 (b) regulates that documents can be lodged by email (see Rule 20).

Paragraph 7.2 (c) regulates that documents can be lodged by fax (see Rule 21).

Paragraph 7.2 (d) regulates that if lodging a document via FWA’s website then the document must be completed and submitted in accordance with the instructions accompanying the form on the website.

A legislative note following provides the FWA’s website address and the website address where FWA offices can be found.

A second legislative note advises that an application for unfair dismissal remedy may be also be made by phone (refer Rule 14).

Subrule 7.3 regulates the heading format of the first page of a witness statement, statutory declaration or submission lodged with FWA

Subrule 7.4 regulates the information and format at the foot of the first page of a witness statement, statutory declaration or submission lodged with FWA.

Rule 8 provides the requirements to serve documents lodged with FWA.

Subrule 8.1 requires that a person who makes an application or gives notice to FWA must serve a copy of the application or notice in accordance with the instructions on the form for the application or notice.
Subrule 8.2 provides that if an application is made using Form F1, the applicant may seek directions from FWA as to the service that is required.

Rule 9 regulates the manner in which documents are to be served.

Subrule 9.1 requires that, unless provided by the Rules or directed by FWA, a party must serve a document on another party, or other parties, to a proceeding as soon as practicable. 

Subrule 9.2 provides the procedure for service of a document on an individual, a body corporate or an organisation or branch of an organisation by describing the manner for leaving, tendering, posting, transmission by fax or by email of a document.
Subrule 9.3 provides a definition of “registered office” and “secretary” in relation to a body corporate for the purpose of subrule 9.2.
Subrule 9.4 provides that a certificate from a General Manager of the Australia Post Corporation stating that a letter which has been posted would in the normal course of post, have been delivered on a specified day is evidence of the facts stated.

Rule 10 provides that if a provision is made for personal, or other service of a document in a proceeding before FWA, on application of a party, FWA may make an order for substituted service or other service by letter, fax, email, public advertisement or another method.

There is a legislative note following specifying the form for an application for substituted service (Form F49 - see Schedule 2).

Rule 11 electronic signatures provides for a document, other than a statutory declaration, to be signed by means of a facsimile of the signature.
Part 2—Appeals and reviews

Rule 12 provides the process to be followed for a person seeking to institute an appeal against a single FWA Member or a person of FWA exercising a delegation from the President or the General Manager.
Subrule 12.1 specifies that a person seeking to institute an appeal against a single FWA Member or a person of FWA exercising a delegation from the President or the General Manager must do so by lodging a notice of appeal in accordance with Form F7 (see Schedule 2).

Subrule 12.2 specifies the documentation to be lodged with the notice of appeal.
Subrule 12.3 specifies the time limit in which an appeal may be instituted or within such further time as is allowed upon application to FWA.

Subrule 12.4 specifies the persons upon whom the applicant must serve a notice of appeal and accompanying documentation once the notice of appeal has been lodged.
Rule 13 provides the procedure for an application by the Minister for a review to be  generally in accordance with the procedure prescribed by Rule 12.
Rule 13A specifies the time limit in which a person who seeks a review by FWA of a decision made in another jurisdiction but which legislation has conferred jurisdiction on FWA to review, or within such further time as is allowed upon application to FWA.

Part 3— Unfair Dismissal

Rule 14 provides a procedure where applications for an unfair dismissal remedy may be made by telephone on condition that the applicant pays the application fee or applies for a waiver of the fee at the time the telephone application is made and the applicant signs and returns to FWA a copy of the written application generated by FWA, with a completed application for waiver where a waiver of the fee has been sought.
The legislative note following provides the FWA’s website address to access the approved telephone numbers for making an application for unfair dismissal remedy by telephone.

A second legislative note clarifies that the written application generated by FWA and the application for waiver of the fee will be sent to the person who makes a telephone application.

A third legislative note stipulates that a telephone application will not be accepted unless the requirements in (a) and (b) in Rule 14 have been met.
Rule 14A requires a respondent to an application for an unfair dismissal remedy to lodge with FWA and serve on the applicant a response to the application in accordance with Form F3 (see Schedule 2) within the time specified by, or directed in correspondence from FWA.
Rule 15 requires a respondent to an application for an unfair dismissal remedy who wishes to take a jurisdictional or other objection to the application must indicate the objection or objections on the Form 3, or if the objection is, or the objections are taken at a later time must lodge a Form F4 (Schedule 2).

The legislative note following provides the relevant website address from which information about the grounds upon which a respondent can object can be found.

The second legislative note clarifies the type of objections referred to within Rule 15.   
Rule 16 regulates a procedure for seeking an order for security for the payment of costs.

Subrule 16.1 allows FWA to make an order, on application, directing a person to furnish security for the payment of costs in respect of an unfair dismissal matter or part of an unfair dismissal matter.

The legislative note following indicates that an order will not ordinarily be made before the conclusion of conciliation.

Subrule 16.2 allows FWA to provide the amount, time, the manner and form of any such security it orders.

Subrule 16.3 allows FWA on application to vary the details of any such security it orders.
Subrule 16.4 allows FWA without prejudice to its other powers, where FWA orders a party to provide security of costs, to order that the unfair dismissal matter (or matters) be adjourned until the security is provided or adjourned indefinitely.

Part 4—General protections applications
Rule 16A requires a respondent to an application for FWA to deal with a General Protections Dispute to lodge with FWA and serve on the applicant a response to the application in accordance with Form F8A (see Schedule 2), within 14 days of being served with the application.

Part 5—Take-home pay order applications
Rule 16B.1 requires a respondent to an application for a take-home pay order for an individual employee/outworker to lodge with FWA and serve on the applicant a response to the application in accordance with Form F47B (see Schedule 2), within 14 days of being served with the application. 

Rule 16B.2 requires a respondent to an application for a take-home pay order for multiple employees/outworkers to lodge with FWA and serve on the applicant a response to the application in accordance with Form F47D (see Schedule 2), within 14 days of being served with the application.

Part 6—Practice

Rule 17 regulates a procedure for the filing of a notice of representative’s appearance.

Subrule 17.1 requires a person who commences to act as a solicitor, paid agent or other representative of a party to a matter already before FWA to lodge a notice in accordance with Form F53 (see Schedule 2).
Subrule 17.2 allows FWA without prejudice to its other powers; permit a person to represent a party in a matter despite a person’s failure to lodge a notice in accordance with Form F53.
Subrule 17.3 requires a person who ceases to act as a solicitor, paid agent or other representative of a party to a matter before FWA to lodge a notice in accordance with Form F54 (see Schedule 2).

Rule 18 regulates a procedure for a witness to attend.
Subrule 18.1 provides that a party seeking an order under paragraph 590(2) (a) of the Act requiring a person to attend, may submit a draft order to FWA in accordance with Form F51 (see Schedule 2).

Subrule 18.2 requires the applicant party if an order is made to serve a copy of the signed order in accordance with rule 9.

Rule 19 regulates a procedure for an order for production of documents.

Subrule 19.1 provides that a party seeking an order under paragraph 590(2) (c) of the Act for the production of documents or records or any other information, may submit a draft order to FWA in accordance with Form F52 (see Schedule 2).

Subrule 19.2 requires the applicant party if an order is made to serve a copy of the signed order in accordance with rule 9.

Rule 20 regulates a procedure for lodging documents by email.

Subrule 20.1 provides that, subject to subrule 20.2, a document that is required or permitted to be lodged by the FWA rules, may be lodged by emailing the document to any of the approved email addresses approved by the General Manager for the lodgment of documents electronically.

The legislative note following provides the address on the FWA website for approved email addresses for the lodgment of document electronically.

Subrule 20.2 regulates that if a matter has been allocated to an FWA Member, any document lodged by email must be sent to the email address of the FWA Member’s chambers.

The legislative note following provides the website address for the list of email addresses of FWA Members.

Subrule 20.3 provides the format and covering documentation necessary for documents lodged by email in accordance with rule 20.  

Subrule 20.4 sets out that a statutory declaration required to be lodged may be lodged electronically by sending a PDF or an image of the statutory declaration in accordance with subrule 20.3.
The legislative note following specifies that a statutory declaration must be signed and witnessed.

Subrule 20.5 requires the General Manager, if the document lodged is an application commencing a proceeding, to send an acknowledgment of the lodgment to the lodging party by email.

Subrule 20.6 provides that if the document lodged is an application commencing a proceeding, the document is not taken to have been lodged until the acknowledgment of lodgment has been sent. When the acknowledgment is dispatched, the document will be treated as lodged at the time it was received electronically.

Subrule 20.7 requires a person who lodges a document by email to retain a paper copy of the document and retain a paper copy of either the receipt indicating the document was delivered or the email showing the transmission details and to produce it as directed by FWA.

Rule 21 regulates the procedure for lodging documents by fax. 
Subrule 21.1 provides that a document required or permitted to be lodged by the FWA rules, may be lodged by fax sent to the fax numbers approved by the General Manager for the lodgment of documents by fax.

The legislative note following provides the address on the FWA website showing approved fax numbers.

Subrule 21.2 provides the format and covering documentation necessary for documents lodged by fax.

Subrule 21.3 requires a person who lodges a document by fax to keep a copy of the document and to produce it as directed by FWA or the General Manager. 

Subrule 21.4 provides that if FWA or the General Manager directs that the original document be produced it must be endorsed with a statement that the document is the original of a document sent by fax and the date the document was sent by fax.

Part 7—Miscellaneous

Rule 22 provides for the seal of FWA.

Subrule 22.1 provides for the form of the seal of FWA.

Subrule 22.2 provides for the affixing of the seal by electronic means.

Rule 23 regulates the recovery of costs of providing copies of documents.

Subrule 23.1 allows FWA to recover the costs of providing copies of documents whether in the form of photocopies, fax transmission, electronic data, printed documents or otherwise.
Subrule 23.2 provides for the payment in advance of costs that FWA reasonably requires to be paid.
Part 8—Transitional

Rule 24 provides for an application that could have been made under the WR Act and that may be made to FWA in accordance with the Transitional Act or any other Act or regulation, to be made using the form specified in the Australian Industrial Relations Commission Rules 2007, varied to identify that the application is made to FWA and the provision that authorises the making of the application.

The legislative note following specifies that an application to FWA to deal with a dispute in accordance with a dispute resolution procedure in an agreement made under the WR Act must be made using Form F10 (see Schedule 2).

There is a further legislative note specifying that an application to FWA to vary a pre-reform award must be made using Form F47 (see Schedule 2).

Part 9—Repeal

Rule 25 provides for the repeal of the Fair Work Australia Rules 2009.

Schedule 1 is the Table of forms contained in Schedule 2.

Schedule 2 provides for the Forms referred to in Schedule 1.
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