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EXPLANATORY STATEMENT
Commonwealth Electoral Act 1918
Proclamation

Subsection 285(1) of the Commonwealth Electoral Act 1918 (the Act) provides that any delay, error, or omission in the printing, preparation, issue, transmission, or return of any roll, writ, ballot papers, certified list of voters or approved list of voters may be remedied, removed, rectified, and supplied by proclamation specifying the matter dealt with, and providing for the course to be followed, and such course shall be valid and sufficient.
The purpose of the Proclamation is to rectify errors or omissions in the certified list of voters that were prepared for the 2010 election using data extracted on 28 July 2010.
The Administrator in Council issued the writs for the general election on 19 July 2010.  Under what was considered to be the law at the time, an eligible person who was not on the electoral Roll had until 8 pm that night to submit an enrolment application to the Australian Electoral Commission (AEC) for that person to be eligible to cast a vote in the 2010 election.  A person who was enrolled but needed to update his or her details had until 8 pm on 22 July 2010 to submit a transfer of enrolment to the AEC.

Under section 208 of the Act, the Electoral Commissioner must arrange for the preparation of a list of voters for each Division and must certify the list.  The Electoral Commissioner must arrange for the delivery of copies of the certified list of voters to each polling place before the start of voting.

In order to have the certified list of voters printed and distributed in time for the commencement of pre-poll voting, an administrative ‘cut-off’ date is imposed where the data from the electronic Roll is extracted to print the lists.  This ‘cut-off’ is necessary to give effect to the obligations imposed under section 208 of the Act to have the list printed published and distributed to the more than 7,500 polling places throughout Australia ‘before the start of voting’ which, in the 2010 election timetable commenced on 2 August 2010.  Accordingly, the ‘cut-off’ date for extraction of the certified list of voters was 28 July 2010.

Past practice of the AEC is that any late additional enrolments or changes received during the close of Rolls period but not processed by the ‘cut-off’ date are managed by what is known as a notebook Roll.  In previous elections, the number of these late updates has been relatively small.  The notebook Roll is merely the electronic version of the Roll as it stands at the time of the commencement of the scrutiny for declaration votes.  A person whose name cannot be located on the certified list of voters remains able to cast a provisional vote (see section 235 of the Act), which is a type of declaration vote, and this will then be compared with the notebook Roll. 

The High Court decision of Rowe and Another v Electoral Commissioner and Another on 6 August 2010 was a different matter.  The High Court declared the close of Rolls provisions enacted in 2006 were invalid, leading to some 100,000 individuals who missed the close of Rolls deadlines being now entitled to have their claims considered by the AEC if they had been received prior to 8 pm on 26 July 2010.  The AEC estimates that of the 100,000 applications affected by the Rowe decision, 70,000 are new enrolees and 30,000 are updates of addresses or other details.
A further issue has arisen due to the recent passage through the Parliament of the Electoral and Referendum Amendment (Pre-poll Voting and Other Measures) Act 2010 and the commencement of Schedule 2 to that Act on 19 July 2010.  These new measures coincided with the issue of writs for the federal election, resulting in the AEC not being able to process all change of address enrolment claims received without a physical signature (as provided for by new section 382 of the Electoral Act) together with the more than 500,000 other enrolment transaction in time for the printing of the certified list of voters.  Consequently an estimated 39,000 amendments to the electoral Roll were omitted from the certified list of voters.  
Consistent with previous elections, the AEC had implemented plans to ensure that the electors noted in the paragraph immediately above would not be denied the ability to cast a vote, even though this could not be a usual ordinary vote but a provisional vote.  However, the high number of new enrolees and the further number of electoral updates would place additional stress upon the polling arrangements implemented by the AEC to ensure that these electors could cast a vote.  Accordingly, issuing a Proclamation to rectify the errors or omissions in the certified list of voters that are currently in place at polling places and pre-poll voting centres allows the majority of the affected electors to cast an ordinary vote with no further imposition such as providing evidence of identity if casting a provisional vote.

The Proclamation authorises the Electoral Commissioner to issue a supplementary certified list of voters.  This Proclamation assists in enhancing the franchise by enabling this large group of electors to cast ordinary votes and to lessen any queues and voter confusion that would otherwise result in polling places due to increased numbers of provisional votes being cast.  The previous practice of relying upon notebook Rolls was not appropriate given the large numbers of electors who have been affected by both the Rowe decision and the recent amendments to the Electoral Act.
Consultation was unnecessary for this legislative instrument as this instrument is of a machinery nature only.
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