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CENSUS AND STATISTICS ACT 1905 -DETERMINATION MADE UNDER SECTION 13
BACKGROUND
This Determination is being made, in pursuance of section 4 of the Acts Interpretation Act 1901, under section 13 of the Census and Statistics Act 1905 as amended from 1 March 1983 by the Census and Statistics Amendment Act (No 2) 1981.
2	The main purpose of the Census and Statistics Amendment Act (No. 2) 1981 was to amend the Census and Statistics Act 1905 (the Act) to allow the Minister to authorise, subject to precise safeguards, the release of certain information furnished in pursuance of the Act.
3	Section 19 of the Act ensures the confidentiality of information supplied to the Australian Bureau of Statistics (ABS).
4	Section 12 of the Act places an obligation on the Statistician to “compile and analyse statistical information collected under (the) Act and …. publish and disseminate the results of any such compilation and analysis, or abstracts of those results”. However, under section 12 the results which are published or disseminated may not “enable the identification of a particular person or organisation”.
5	Subsection 13(1) enables the Minister to authorise the Statistician to release information included in a specified class of information furnished in pursuance of the Act, which cannot be published or disseminated under section 12. It is then the responsibility of the Statistician to decide whether or not to approve the disclosure of particular information. In doing so, he will be guided by an overriding concern to maintain the confidence and trust of the persons, businesses and organisations supplying information to the ABS.


6	Subsection 13(2) is included to help define the extent of the power, and in particular to ensure that a Ministerial Determination can specify terms and conditions subject to which such information may be disclosed. Such terms and conditions may include a requirement that a person to whom the information is being given shall undertake not to disclose any of this information to any person. The information which is released under these conditions would be protected by section 19, the secrecy provision of the Act, and a breach of such an undertaking would therefore be an indictable offence.
7	Subsection 13(3) provides that a Determination may not authorise the release of identifiable information of a personal or domestic nature.
8	Subsection 13(4) has the effect that the provision of the Acts Interpretation Act 1901 relating to passage of regulations in the Parliament apply to each Determination. Thus each Determination is to be notified in the Gazette, tabled in Parliament and be subject to disallowance.
9	Subsection 13(5) has the effect that Determinations will be published, and copies made available to the public, in the same manner as for all statutory rules.
OVERVIEW
10	This Determination will allow the continuation of a number of practices currently followed by the ABS in releasing statistics, which would not otherwise be legal following the proclamation of the Amendment Act on 1 March 1983. These practices avoid releasing statistics regarded as sensitive or likely to lead to objections from respondents. Also, it will allow a number of new release practices, which will enable the ABS to provide a significantly better statistical service to governments, and to the public generally, and which will assist the ABS in further co-ordinating government statistical activity.
11	The contents of this Determination are in accordance with the recommendation of the Joint Parliamentary Committee on Public Accounts in its report No 192 entitled “The Collection and Dissemination of Statistics - a Discussion Paper” that the statistics legislation be amended “to allow for maximum utilisation of the data available”.

NOTES ON THE CLAUSES OF THE DETERMINATION
Clause 1 - Interpretation
12	”Statistics” means the results of compilation and analysis of statistical information collected under the authority of the Act. In compiling a statistical table by aggregating statistical information, it is possible that an item in a table (a statistic) may relate to only one person, business or organisation. Relevant provisions of the Determination specify the circumstances in which such statistics may be disclosed. The term “statistics” does not cover, for example, names and addresses or copies of statistical returns furnished by individual respondents.
Clause 2 - Disclosure of Certain Classes of Statistics
13	Clause 2 authorises the Statistician to continue a number of current and long standing practices adopted by the ABS in releasing statistics required by government and the public generally, relating to official bodies, foreign trade, interstate trade for Tasmania, building and construction, and agriculture.
14	Considerable effort is devoted by the ABS to grouping data in publications and other statistical releases to avoid releasing information relating to a single respondent. However, in some instances practices have evolved over the years resulting in the release of some statistics relating to individual respondents. These practices have either evolved because there is no practical alternative or have been developed in response to users’ demands, with the consent or acquiescence of respondents.
15	Subclause 2(1) provides that these statistics may not be released if it has been shown by the person, official body or organisation to which the statistics relate that the statistics can be identified as relating to that person, official body or organisation. This right of objection is included to ensure that there is a means by which respondents may prevent publication of data which can be identified as relating to them.
16	Subclause 2(2) defines the types of statistics which may be released under clause 2.

17	Paragraph 2(2) (a) authorises the release of statistics relating to official bodies, other than government business undertakings. It does not authorise the release of statistics which would reveal the dealings of identifiable persons, businesses or organisations with official bodies.
18	Currently, it is very common to find only one or two official bodies contributing to a particular statistic in a table concerning public authority finance. For example, a table showing Commonwealth or State government expenditure and the detailed purpose of the expenditure would almost certainly reveal expenditure which could be identified as relating to a particular official body. Similar situations exist in the fields of education, hospital and court statistics.
19	It is, however, generally accepted and expected that data should be made available on taxation collected, or expenditure on various government activities such as public safety, education, health, etc regardless of whether this reveals the collections or expenditure of individual departments or official bodies. Moreover, it would be difficult for any third party to deduce from tables of aggregated data details that happen to relate to a single official body which are not already published by the body itself.
20	Paragraph 2(2) (b) authorises the release of statistics of foreign trade which are collected and disseminated in great detail each month showing details of commodity, country of origin or destination, transportation mode and State of entry or exit.
21	The bulk of this information is derived from Customs entries, which are filled in when goods pass through Customs. When these entries recording exports and imports of commodities to and from countries are tabulated, it is possible to count the number of entries contributing to each statistic in a table, but it is very difficult to count the number of businesses contributing to each statistic. It would not be possible without a substantial increase in resources and unacceptable delays in publication to ensure that the vary detailed statistical tabulations made available to the public never reveal transactions which in fact are those of individual businesses.

22	Paragraph 2(2) (c) authorises the release of statistics of interstate trade for Tasmania which are obtained as a by-product from documentation that is lodged with State authorities under a law of Tasmania. The authority to release these statistics is needed for reasons similar to those relating to release of foreign trade statistics.
23	Paragraph 2(2) (d) authorises the release of building and construction statistics, not being the costs or net returns of individual builders and contractors.
24	It has been long-standing practice to publish monthly statistics of the number and value of local authority building approvals, by broad type of building, etc and to publish quarterly detailed statistics of building and construction commenced, completed and under construction. Particularly (but not only) where these statistics are made available for each local government area, some may relate to one or two building jobs, and statistics which may be identified as relating to a particular builder or constructor may be released, either directly or indirectly.
25	Information on building approvals is generally available from local authorities, and information on commencements or the awarding of contracts is frequently publicised by the owner (for example gazettal by Government authorities), the constructor or (on a regular basis) in trade journals. Building or construction of a kind likely to constitute the only or main contributor to a statistic in a table would be such as to be known to interested persons.
26	Paragraph 2(2) (e) authorises the release of statistics relating to agricultural, apicultural, poultry, dairying and pastoral activities, not being the costs or net returns of individual operators.
27	It has been long standing practice to publish annual statistics of the area and production of particular crops and numbers of cattle (meat and milk), sheep, pigs, etc in each local government area. While most of the statistics in such tables cover substantial numbers of operators, some may relate to only a few operators. It is possible that people with local knowledge may be able to identify some statistics as relating to a particular operator, but such information would already be known to interested persons.

28	The statistics produced are valued by State governments, in particular in connection with agricultural extension services and land use planning.
Clause 3 - Disclosure of Statistics Already Available to the Public
29	Clause 3 authorises the release of statistics relating to a business or organisation where that information has either been published elsewhere or is available to the public. The clause is intended to remove any doubt that information already available to the public becomes confidential when furnished in pursuance of the Act.
30	Examples are information available from :
•	company returns lodged with Registrars of Companies,
•	annual reports or reports to shareholders by companies listed on stock exchanges,
•	annual reports of building societies or credit unions,
•	published accounts of official bodies, and
•	publications of State Mines Departments.
Clause 4 - Disclosure of Published Information Relating to Official Bodies
31	Clause 4, which relates only to official bodies and is an extension of Clause 3, authorises the release of information relating to named official bodies.
32	It has been a long standing practice for the ABS to release information relating to official bodies, which has been provided for statistical purposes, once that information has been published by the official body itself or by another official body, for example in Budget Papers, Auditor General’s Reports, annual reports of statutory authorities, etc.
Clause 5 - Disclosure with Consent
33	Clause 5 authorises the release of information where consent has been provided.
34	Subclause 5(1) provides for information to be either generally released or disclosed on a confidential basis to a department or authority where consent has been given.

35	Subclause 5(2) defines the person who must consent to the release of information.
36	Subclause 5(3) requires that the consent shall be in writing and shall specify in detail the release for which consent is being given.
37	Subclause 5(4) ensures that disclosing information for which consent has been provided does not disclose information which is likely to be identified as relating to a particular person or organisation that has not consented to that disclosure.
38	Subclause 5(5) specifies the undertaking in writing which must be provided by the department or authority receiving information on a confidential basis. This undertaking is to specify the purposes for which the information will be used and includes an undertaking to maintain the confidentiality of the information.
39	Over the years the ABS has developed a publicly acceptable practice of seeking the consent of particular respondents in some collections (eg production and public authority finance) for the release of specific information. This clause of the Determination is intended to remove any doubts about the legality of the practice. For example, statistical classifications of business activity (such as by industry or geographical area) requested by users may reveal information relating to an indvidual business, which the business concerned has no objection to being published.
40	Further, departments or authorities sometimes require information of a very detailed kind for policy development or administrative purposes. The required information may already be collected by the ABS, but in the absence of a consent procedure there would be no way of avoiding duplication of collections and the resulting additional costs to the government sector and larger than necessary reporting burden on respondents.
Clause 6 - Disclosure of Lists of Names and Addresses
41	Clause 6 authorises the release of lists of names and addresses of businesses and organisations, together with indications of their type of legal entity, activity or industry, and size classification, to departments or authorities for use for specified non-regulatory purposes. It does not authorise the release of lists to bodies other than departments or authorities.

42	Subclause 6(1) specifies that an undertaking in writing must be provided by the department or authority.
43	Subclause 6(2) defines the specific information which may be released about each business or organisation.
44	Subclause 6(3) specifies that the recipient department or authority must undertake to use the list only for specified non-regulatory purposes, not to release the list to a third party and to comply with other conditions as specified.
45	Subclause 6(4) requires a detailed description of each release of this kind to be laid before both Houses of Parliament.
46	Subclause 6(5) follows from Subclause 6(4) and allows for the disclosure of a list when Parliament is not sitting but requires that the particulars relating to the release of the list shall be laid before each House of Parliament within five sitting days of that House after the information is disclosed.
47	The ABS maintains lists of businesses engaged in particular industries for purposes of collecting economic census returns and selecting samples of businesses for other surveys. This is a continuous and expensive task because of changes in ownership of businesses, new entrants, etc. Departments and authorities have sought access to these lists at various times for their own purposes such as trade promotion, tariff reviews, or the conduct of their own surveys. The main items of information needed by these bodies are names and addresses, and various codes to indicate type of legal entity, activity or industry and size classification of businesses.
48	In many cases, departments and authorities have compiled their own lists, which is an expensive and lengthy task; ABS officers are aware that lists which other authorities have compiled have been deficient in many respects. As well as avoiding duplication of effort among Commonwealth and State bodies, provision of ABS lists to departments and authorities will enable better integration of official statistical collections to be achieved by the use of the same industry, geographic and other classifications. This in turn will mean that the policy advice available to governments will more likely be based on consistent and compatible statistical information.

49	The provision of such lists will be limited to purposes and under conditions agreed by the Statistician. Where appropriate the Statistician will consult with representative industry bodies. A description of each list will be tabled in Parliament to ensure that the purpose is one which is significant and can be adequately justified.
Clause 7 - Disclosure of Unidentified Information
50	Clause 7 authorises the release, for statistical purposes only, of individual statistical records not likely to be identified as relating to a particular person or organisation.
51	Subclause 7(1) specifies that all identifying information must be removed, that the information which is released is not likely to be identified as relating to a particular person or organisation, and that the recipient must give an undertaking.
52	Subclause 7(2) requires that the recipient undertake that the information will be used for statistical purposes only.
53	In the past, the ABS has received many requests for sets of unidentified individual statistical records from users wishing to carry out research projects. Even where names and addresses and other means of identifying the particular person or organisation could be removed, and the data is such that even the respondents would be unlikely to be able to identify their own data, the ABS has not provided the data. For example, a sample of the population census records in this form on magnetic tape would provide valuable research material, as has been shown in countries such as the United States of America and Canada where such data are publicly available. Provision of data in this form will not prejudice the essential confidentiality of the data supplied by individual persons or businesses, and it will assist in reducing the duplication of statistical effort and the respondent burden placed on the public.
54	Release of information in this way follows closely a recommendation by the Australian Law Reform Commission in its report on “Privacy and the Census”.

Clause 8 - General
55	Clause 8 authorises disclosure of information in accordance with a clause of the Determination, notwithstanding that other clauses with differing conditions for disclosure may authorise, or not authorise, the disclosure of that information.
