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AusCheck Regulations 20071
Select Legislative Instrument 2007 No. 137
I, PHILIP MICHAEL JEFFERY, Governor‑General of the Commonwealth of Australia, acting with the advice of the Federal Executive Council, make the following Regulations under the AusCheck Act 2007.

Dated 7 June 2007

P. M. JEFFERY
Governor‑General

By His Excellency’s Command

PHILIP RUDDOCK
Attorney‑General
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1
Name of Regulations



These Regulations are the AusCheck Regulations 2007.

2
Commencement



These Regulations commence on 1 July 2007.

3
Definitions


In these Regulations:

Act means the AusCheck Act 2007.

adverse criminal record means:


(a)
for an individual who is an applicant for, or a holder of, an aviation security identification card — an adverse criminal record within the meaning of regulation 6.01 of the Aviation Transport Security Regulations 2005; or


(b)
for an individual who is an applicant for, or a holder of, a maritime security identification card — an adverse criminal record within the meaning of regulation 6.08A of the Maritime Transport and Offshore Facilities Security Regulations 2003.
adverse security assessment has the same meaning as in Part IV of the Australian Security Intelligence Organisation Act 1979.
approved form means a form approved by the Secretary.
convicted of a disqualifying offence means convicted, within the meaning of regulation 6.07B of the Maritime Transport and Offshore Facilities Security Regulations 2003, of a disqualifying offence within the meaning of that regulation.
issuing body means:


(a)
an issuing body within the meaning of regulation 6.01 of the Aviation Transport Security Regulations 2005; or


(b)
an issuing body within the meaning of regulation 6.07B of the Maritime Transport and Offshore Facilities Security Regulations 2003. 

qualified criminal record has the meaning given by subregulation 6.01 of the Aviation Transport Security Regulations 2005.
qualified security assessment has the same meaning as in Part IV of the Australian Security Intelligence Organisation Act 1979.
Secretary means Secretary of the Department.
security identification card:

(a)
means:


(i)
an aviation security identification card, other than a temporary aviation security identification card; or


(ii)
a maritime security identification card, other than a temporary maritime security identification card; and


(b)
does not mean a visitor identification card.

unfavourable criminal history advice, for the outcome of a background check, means advice that the criminal history of the individual to whom the background check relates discloses any of the matters mentioned in paragraph 9 (1) (a).

unlawful non‑citizen has the meaning given by section 14 of the Migration Act 1958. 

4
Establishment of AusCheck scheme



For section 8 of the Act, these Regulations provide for the establishment of the AusCheck scheme.
5
Applications for background checks


(1)
For paragraph 9 (1) (b) of the Act, an issuing body may apply for a background check about an individual who:


(a)
has applied for a security identification card; and


(b)
has been given a notice mentioned in paragraph 13 (2) (b).


(2)
The application must be made electronically using:


(a)
a facility made available at the website mentioned in regulation 13; or


(b)
another facility made available by the Secretary.
6
Information to be included in application


(1)
An application for a background check must include the following information about the individual to whom the background check relates:


(a)
the individual’s name, gender and date and place of birth;


(b)
the individual’s residential address;


(c)
the name and business address of the individual’s employer;


(d)
the individual’s contact details;


(e)
for a background check that relates to whether the individual is an unlawful non‑citizen or holds a visa entitling him or her to work in Australia:


(i)
the number and country of issue of any passport issued to the individual; and

(ii)
the number and expiry date of any visa granted to the individual enabling the individual to travel to and enter, or remain in, Australia.

(2)
For paragraph (1) (d), an individual’s contact details are:


(a)
the individual’s preferred mailing address; and

(b)
the individual’s preferred telephone contact number (which may be a home, business or mobile number); and


(c)
the individual’s email address, if the individual chooses to give it.

7
Collection, use and disclosure of criminal history information



For the purpose of conducting a background check about an individual that involves an assessment of the individual’s criminal history, the Secretary must:


(a)
collect criminal history information about the individual; and


(b)
use the information in making the assessment; and


(c)
disclose the information in circumstances mentioned in these Regulations.

Note   Criminal history information may include information about certain offences mentioned in items 14, 20 and 21 of Schedule 4 to the Crimes Regulations 1990 to which Division 3 of Part VIIC of the Crimes Act 1914 would otherwise apply (commonly known as ‘spent convictions’).
8
Preliminary assessments that include unfavourable criminal history advice about individuals


(1)
This regulation applies if the Secretary makes a preliminary assessment that advice of the outcome of the background check should include unfavourable criminal history advice about the individual to whom the background check relates.


(2)
The Secretary must give the individual written notice:


(a)
about the substance of the unfavourable criminal history advice; and


(b)
giving the individual an opportunity to make representations to the Secretary on or before the day mentioned in the notice, or a later day nominated under subregulation (4), about whether the individual’s criminal history discloses any of the matters mentioned in paragraph 9 (1) (a).


(3)
The day mentioned in the notice must be at least 28 days after the day on which the notice is given.


(4)
If, before the day mentioned in the notice, the individual asks the Secretary to extend the time for making representations, the Secretary may extend the time until a later day nominated by the Secretary.


(5)
The Secretary must not give any advice about the outcome of the background check until after any representations made by the individual before the end of the day mentioned in the notice or any later day nominated under subregulation (4) have been considered.


(6)
If the Secretary decides that advice of the outcome of background check should include unfavourable criminal history advice about the individual, the Secretary must tell the individual of the decision. 

9
Advice to issuing body of outcome of background check

(1)
The advice to be given to an issuing body of the outcome of a background check is:


(a)
whether or not the criminal history of the individual to whom the background check relates discloses any of the following:


(i)
an adverse criminal record;


(ii)
a qualified criminal record;


(iii)
that the individual has been convicted of a disqualifying offence; and

(b)
whether or not a security assessment of the individual is an adverse or qualified security assessment; and


(c)
if the background check included an assessment of information relating to whether the individual is an unlawful non‑citizen or holds a visa entitling him or her to work in Australia — the result of the assessment.

(2)
If the advice discloses that the individual has a qualified criminal record, the advice must be accompanied by a copy of the individual’s criminal history.
10
Advice to DOTARS Secretary of outcome of certain background checks


(1)
If:


(a)
the advice that is given to an issuing body of the outcome of a background check discloses that the individual to whom the background check relates has an adverse criminal record; and


(b)
the DOTARS Secretary has told the Secretary that an application has been made to the DOTARS Secretary for approval to issue a security identification card to the individual;

the Secretary must give the DOTARS Secretary a copy of:


(c)
the individual’s criminal history; and


(d)
the assessment that was made by the Secretary of information relating to the individual’s criminal history for the background check.


(2)
If the advice that is given to an issuing body of the outcome of a background check discloses that a security assessment of the individual is an adverse or qualified security assessment, the Secretary must give the DOTARS Secretary a copy of the security assessment.


(3)
In this regulation:

DOTARS Secretary means the Secretary of the Department administering the Aviation Transport Security Act 2004 and the Maritime Transport and Offshore Facilities Act 2003.
11
Fees


(1)
The Secretary may charge a fee for an application for a background check.


(2)
The amount of the fee must be based on the nature and the complexity of the background check.

Examples
1   A higher fee may be justified for an initial background check than for a subsequent background check.

2   The fee for a background check may vary depending on which of the kinds of information mentioned in paragraphs (a) to (d) of the definition of background check in section 5 of the Act are assessed as part of the background check.


(3)
The fee payable by an issuing body (other than the Commonwealth or a Commonwealth authority that is not a corporation) for an application for a background check is a debt due to the Commonwealth.

12
Review of decisions



An individual about whom advice of the outcome of a background check contains unfavourable criminal history advice may apply to the Administrative Appeals Tribunal for review of the decision to give the unfavourable criminal history advice.

13
Website


(1)
The Secretary must keep a website about the Auscheck scheme.

(2)
The website must include:


(a)
a facility enabling applications for background checks to be made electronically; and


(b)
a notice, to be given by an issuing body to an individual before an application for a background check about the individual is made, that explains how the Secretary and AusCheck staff members will use and disclose personal information about the individual for the AusCheck scheme.
14
Information to be given to Secretary


(1)
An issuing body must give the Secretary the required personal information about a relevant individual by the required time.


(2)
The required personal information is:


(a)
the name of the individual (or, if a replacement for a security identification card was issued to the individual because of a change of name, the old and new names); and


(b)
a photograph of the individual, unless the Secretary exempts the issuing body from this requirement; and


(c)
for a security identification card that has been, or is proposed to be, issued to the individual:


(i)
the number of the card; and


(ii)
if the security identification card is an aviation security identification card — the locations for which it is, or will be, valid; and


(iii)
the expiry date.


(3)
A relevant individual is:


(a)
an individual for whom a security identification card that was issued before the commencement of these Regulations is in force when these Regulations commence; and


(b)
an individual for whom a security identification card is issued after the commencement of these Regulations as a replacement for a security identification card that was issued before the commencement of these Regulations; and


(c)
an individual about whom a background check under the AusCheck scheme has been conducted.

(4)
The required time is:


(a)
for an individual mentioned in paragraph (3) (a) — as soon as practicable after the commencement of these Regulations; or


(b)
for an individual mentioned in paragraph (3) (b) — within 30 days after the card is issued;


(c)
for an individual mentioned in paragraph (3) (c):


(i)
within 30 days after advice is given to the issuing body of the outcome of the background check about the individual; or


(ii)
if a security identification card is not issued within the period mentioned in subparagraph (i) — within 30 days after the card is issued.


(5)
If a security identification card is cancelled before its expiry date or is lost, stolen or destroyed, the issuing body must tell the Secretary within 48 hours after:


(a)
the cancellation; or


(b)
the issuing body becoming aware of the loss, theft or destruction.


(6)
An issuing body must tell the Secretary if the issuing body decides not to issue a security identification card to a individual in relation to whom advice of the outcome of a background check did not include:


(a)
unfavourable criminal history advice; or


(b)
advice that:


(i)
a security assessment of the individual is an adverse or qualified security assessment; or


(ii)
the individual is an unlawful non‑citizen; or


(iii)
the individual does not hold a visa entitling him or her to work in Australia.

15
Guidelines about use and disclosure of information included in AusCheck database

(1)
The Secretary may issue guidelines about the use and disclosure of information included in the AusCheck database.


(2)
AusCheck staff members must comply with the guidelines.

Note

1.
All legislative instruments and compilations are registered on the Federal Register of Legislative Instruments kept under the Legislative Instruments Act 2003. See www.frli.gov.au.
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