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1.
Background

The purpose of Proposal P292 is to review the current provisions regarding mandatory country of origin labelling (CoOL) contained in Standard 1.1A.3 of the Code.  

The review of the current transitional Standard commenced in May 2001 with the raising of Proposal P237.  As part of its assessment, FSANZ has:

· prepared an Initial Assessment Report and Draft Assessment Report; 

· prepared a Discussion Paper detailing specific issues for consideration in the context of a revised standard; 

· utilised relevant research including:

· a benefit cost analysis of CoOL;

· quantitative consumer research to provide baseline indicators on attitudes towards labelling, awareness and use of different label elements, beliefs about clarity and trustworthiness of labels and elements of labels that are difficult to interpret; and   

· research provided by stakeholders; 

· considered over 2000 submissions (provided in response to the Initial Assessment Report, Draft Assessment Report and Discussion Paper); 

· sought the advice of an External Advisory Group;

· sought advice on issues including interactions with domestic trade practices laws, international and trade implications of CoOL; and

· used information from submissions to Proposal P237– the previous but abandoned review of CoOL.  

2.
Objectives of the review
The principal objective of this particular Proposal is:

· to ensure that adequate information is provided about the origin of food products to enable consumers to make informed choices.  

In meeting this principal objective, FSANZ also seeks to ensure:

· that there is a balance between the benefit to consumers of origin labelling and the cost to industry and consumers of providing it;

· consistent treatment of domestic and imported foods with regard to country of origin requirements;

consistency with Australia’s and New Zealand’s obligations under WTO agreements;

· consistency with other legislation such as fair trading legislation; and

· consistency with other labelling standards in the Code.

In considering any amendments to standards, FSANZ must meet three primary objectives detailed in section 10 of the FSANZ Act:

· the protection of public health and safety (this is not an issue for consideration in the context of CoOL);

· the provision of adequate information relating to food to enable consumers to make informed choices; and

· the prevention of misleading or deceptive conduct.

FSANZ must also have regard to:

· the need for standards to be based on risk analysis using the best available scientific evidence;

· the promotion of consistency between domestic and international food standards;

· the desirability of an efficient and internationally competitive food industry;

· the promotion of fair trading in food; and

· any written policy guidelines formulated by the Ministerial Council. The Ministerial Council issued Policy Guidelines for CoOL in December 2003 (see Attachment 2). 

3.
Options considered and summary of impacts of options

FSANZ has examined a number of options for CoOL, including maintaining the status quo, self regulation, reliance on existing fair trading laws and trade description laws, adoption of the current transitional Standard into the Code and development of a revised Standard in the Code.  On the basis of stakeholder feedback and FSANZ’s independent analysis, the options have been reduced to two:

Option 1:
Make the transitional Standard a permanent Standard in the Code.  This is effectively a continuation of the status quo with broad CoOL provisions applying to Australia only and limited provisions for wine and wine products applying to New Zealand. The existing Standard requires:

· that the label on or attached to all packaged food in Australia contain a statement that identifies the country or countries in which the food was made or produced.  This requirement may be satisfied:

· by including on the label a statement identifying the country in which the food was packed for retail sale, and, if any of the ingredients do not originate in the country, a statement to the effect that the food is made from local and imported ingredients, as applicable.  

· if the name and address of the manufacturer are set out on the label, and the address contains the name of the country where the food was made or produced; 

· that certain unpackaged foods in Australia, namely uncooked fish, vegetables, nuts and fresh fruit that originate from anywhere other than from Australia and New Zealand, are required to be either labelled with their country of origin, or a statement indicating that the foods are imported;

· that fruit juices and fruit drinks in Australia meet product specific CoOL; and

· that wine and wine products in New Zealand meet product specific CoOL. 

Option 2:
Developing a revised Standard in the Code.  Option 2 has been developed over the course of the review and has been informed by extensive stakeholder input.  The key elements of Option 2 (compared to Option 1) are as follows:

· extending the existing requirements for unpackaged food to a wider range of foods including: semi-processed fish; fresh and preserved pork; and whole or cut fruit and vegetables that have been preserved, pickled, cooked frozen or dehydrated (and mixed with other fruit or vegetables).

· strengthening the requirements for packaged foods, such that the label must identify where the food was made, produced, manufactured or packaged for retail sale.

· strengthening the requirements for the labelling to be clear and unambiguous (by specific reference to trade practices legislation and the legibility standard).     

· removing the specific requirements relating to fruit juices and fruit drinks. Under Option 2, fruit juices and fruit drinks are proposed to be regulated in the same way as packaged food.

· removing the specific requirements for wine and spirits (New Zealand only).

Please note that more detailed information regarding the options considered and the impacts of the options is included in the Regulation Impact Statement included at Attachment 3.  

3.1
Impacts of Option 1 (the status quo)

3.1.1
Consumers 

Option 1 would not result in additional costs to consumers.  The major disadvantage of Option 1 is that it does not provide consumers with any additional information about country or origin and consumer research data demonstrates there is a demand for CoOL (as discussed in relation to Option 2).  A small benefit of Option 1 (compared to Option 2) is that consumers are familiar with the current system and would not need to learn a new system. 
3.1.2
Industry

Thee major advantage of Option 1 to industry is that it will not result in any additional costs.  Equally it would not deliver any further benefits.  However, if sectors of industry decided that there was a consumer demand for CoOL, the relevant industry could address this demand by voluntary labelling.  
3.1.3
Government  agencies


Apart from minor administrative cost for regulators in formalising the Standard and adjusting the regulations to non-transitional status, it is unlikely that government agencies responsible for regulatory and enforcement matters would accrue additional costs.  

In the area of unpackaged goods, imported and local goods would continue to be treated differently ( i.e. imported products must be labelled as imported but local products are not required to be labelled).  This could pose a small risk for the Australian Government in terms of our trade obligations. 

3.2
Impacts of Option 2 (a revised Standard)

3.2.1
Consumers

Consumer research results and the responses to this Proposal indicate that:

· overall there is an awareness of CoOL, an interest in the CoOL of food, a preparedness to use that information and some social value in the provision of information.  The benefit of that value is, however, unknown and the Benefit Cost Analysis (undertaken by the New Zealand Institute of Economic Research (NZIER) and available on the FSANZ website) indicates that the tangible benefit is likely to be small, due to the apparent lack of latent demand for CoOL from consumers and retailers alike; and

there is strong support for CoOL of unpackaged food to give greater assistance to those consumers wishing to buy locally grown produce.    While the dollar value of that benefit may be small, that does not discount the possibility of intangible benefits.

The Benefit Cost Analysis indicates that:

· with few exceptions, the interest in CoOL does not translate into a willingness by consumers to pay for the cost of providing CoOL; 

· because non-compliance with CoOL requirements does not represent a classic market failure, the argument for a social value for CoOL is not strong; and

· the benefits in terms of consumer trust in the food system are small.  The Benefit Cost Analysis notes that if there were an appreciable benefit from CoOL, suppliers would be voluntarily applying it more than they do at present.  However, it should be noted that in Australia, following the release of the Draft Assessment Report and the attendant media and consumer interest in CoOL, rates of compliance with CoOL have increased (particularly voluntary compliance).  

This suggests that retailers were prepared to respond positively to consumer interest in CoOL and, presumably, considered that the benefit to the consumer justified the additional expense.

The conclusions of the Benefit Cost Analysis must be balanced against the consumer research and stakeholder responses, which suggest that consumers regard CoOL as important.  While the value of CoOL to consumers cannot be readily quantified, FSANZ considers that Option 2 provides further benefits to consumers through the strengthened requirements over the existing Standard. 
There are no health and safety benefits from CoOL, as imported food must meet the same health and safety criteria as locally grown or produced food.  However, we recognise that some consumers believe that CoOL is a public health and safety measure (based on negative perceptions about the growing, production or manufacturing processes of any given country). 

There may be additional costs to consumers as a result of Option 2, if costs to industry increase (as discussed below) and these costs are passed on to consumers.  There may also be a reduction in choices if suppliers remove foods from the market because CoOL reduces their profitability (particularly in relation to imported foods and small speciality lines).

3.2.2
Industry

Based on submissions from stakeholders and the Benefit Cost Analysis, there will be additional costs for industry, particularly New Zealand industry.  Costs include:

· additional costs of changing label design – a once only cost  primarily for packaged food suppliers;

enhanced quality assurance on labelling systems to avoid inadvertent non-compliance, with attendant costs of non-compliant product withdrawal and risk of prosecution – low additional cost;

· relabelling to comply – a recurring cost for retailers and importers who need to over-label packaged produce in foreign languages; 

· allocative costs from changes in established supply patterns – producers may move to ‘second choice’ ingredient suppliers to avoid costs of CoOL, but this is most likely to affect importers of packaged foods
; and

· changes to record-keeping.  However, many businesses merchandising systems already capture the information required. 

Relative impacts are greater and more widespread in New Zealand, but impacts will be larger in absolute terms in Australia.

Some quantified estimates of the likely costs of CoOL are presented in the following table which details lowest, highest and mid-range results for Australia and New Zealand.  Lower estimates result if it is assumed only minor labelling changes are needed to a low proportion of products, and higher estimates result if major changes are required for most products. 
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In terms of impacts on different sectors of industry it is anticipated that:

· the principal costs of mandatory CoOL will be borne in relation to packaged goods, particularly in New Zealand; and

· for fresh and unpackaged produce, the major impacts will fall on the retail sector, which will be required to provide more specific information than is currently the case. The principal impost will be the provision of display materials.  

This impost may be relatively small and according to some comments from retailers, within the tasks and duties of current staff in putting together displays.   

Possible benefits to industry include the following:

· benefits to local producers of fresh and semi-processed unpackaged produce as consumer research indicates that consumers prefer local to imported produce.  On the basis of the Benefit Cost Analysis, this does not, however, translate into a large effect in the market place 
 and the current rates of voluntary compliance for those products must also be considered in assessing overall benefit.

3.2.3
Government agencies

Regulatory and enforcement bodies may experience administrative costs associated with the new Standard.  However, this is likely to be small as CoOL is not a health and safety issue and is enforced accordingly, predominantly on the basis of consumer feedback and reporting.  

The Benefit Cost Analysis suggests that there is also a potential cost if the measures conflict with WTO obligations or general trade policy, such as an inconsistency between a domestic and international position on CoOL.  While Option 2 treats local and imported products equally, if a trading partner were to argue that CoOL was inconsistent with the principles of the Agreement on Technical Barriers to Trade (TBT), it may present an unquantifiable, but potentially significant, cost to government.   

The risk of an initial dispute appears to be low, but there may also be a risk of retaliatory action following any initial dispute.  Retaliatory action is but one possibility after all other resolution measures have been exhausted, and the risk of retaliatory action is substantially smaller than the risk of an initial dispute.

Advice from relevant agencies indicates the importance of treating imported products no less favourably that locally produced foods and that if this outcome is achieved the international trade risk is significantly reduced.  FSANZ has considered this carefully in drafting the Standard. 

In the assessment process, a number of the State-based enforcement bodies indicated that CoOL enforcement would benefit from greater certainty and clarity in the Standard.

4.
Summary of stakeholder views on options

During the course of the review, FSANZ received a large number of submissions, reflecting the intense public interest in CoOL.  The three rounds of consultation on Proposal P292 have had a significant impact on the development of the proposed Standard.  

In particular, many issues raised in submissions to the Initial and Draft Assessment Reports have been incorporated into the recommended Standard.  For example, Option 2 (as described in Part 3 above) reflects stakeholder desire for:  

· country of origin information for unpackaged foods to be provided on a label rather than ‘on request’; 

· the country or origin to be specified on the label rather than allowing use of the word ‘imported’; 

· a widening of the type of products to which CoOL requirements apply (extending the requirements to specified unpackaged foods including processed variants); and

· consistency with trade practices law.

We received the following views in relation to certain issues (a more detailed account of the outcomes of consultations are included in the Regulation Impact Statement at Attachment 3):

· Labelling of unpackaged foods.  

Submissions from consumers indicate strong support for CoOL of unpackaged produce as this is considered to give greater assistance to those consumers wishing to purchase from certain countries, including Australia. 

· Availability of country of origin information.  

Submitters recommended that country of origin information be contained within a label or sign displayed on or in connection with the food.  Stakeholders did not support the proposal that CoOL information for unpackaged foods be provided to customers on request. The general view was that this was unworkable and did not provide easily accessible information to consumers. 

· Use of the word ‘imported’ or specifying the country or origin.  While most submitters supported specifying the country, a range of views was expressed.  Many submitters considered that use of the word ‘imported’ allows consumers to distinguish between locally produced and imported products and provides sufficient information.  Others believed that it was more informative to have the country specified and that the Ministerial Council policy guidelines could be interpreted as requiring this.  

Retailers indicated that where there were extended supply chains – for example, imported fish – providing this greater level of information on a daily basis required a new way of handling data.   

· Ingredients labelling.  

Few submitters supported ingredients labelling. However, some primary producers saw it as an additional opportunity to represent their product and some consumers favoured individual CoOL on all ingredients to ensure informed choice, as well as to provide de facto health and safety information.  

The fruit, vegetable and pork industries stated that some form of ingredients labelling was necessary to fully inform consumers.  Manufacturers and some jurisdictions were not in favour of ingredients labelling because of the increased costs to industry and consumers and compliance issues.  The Ministerial Council Policy Guideline states that CoOL should apply to whole foods rather than individual ingredients. 

· Foods to which CoOL requirements should apply. 
We received a diverse range of views on the scope of CoOL and the products to which the Standard should apply.  Consumers generally considered more labelling to be better than less and some submitters recommended an extension of CoOL to other commodities.   Retail groups favoured the extension of CoOL to food service.  Producer views varied, some favouring extension (e.g. pork) while other export-focused industries expressed reservations due to potential trade-related concerns.
· Name and addresses in lieu of express reference to country of origin. 
Some industry submitters requested a continuation of identifying a country of origin of a food through the name and address of the manufacturer on the label, provided the country where the food was made or produced was identified in the address block.  Other submitters were concerned that this was not sufficient and potentially misleading.

· Definition of ‘made in’ and ‘product of’.  

There was broad support for continuing to rely on trade practices law to set the ‘rules’ regarding use of the terms ‘Made in’ and ‘Product of’.  Some submitters, however, considered that these terms were not sufficient to either prevent misleading or deceptive conduct or ensure informed choice. Submitters requested further guidance from the Australian Competition and Consumer Commission (ACCC) on the labelling provisions under the Trade Practices Act 1974.  

· Application to New Zealand.  

While some consumer and producer groups within New Zealand are very supportive of mandatory CoOL, others (including industry, retail and major primary producers) are generally opposed, preferring a voluntary approach.  Stakeholders cited concerns regarding international trade policy, industry advocacy positions and implementation costs.  

At present, the New Zealand Government opposes mandatory CoOL, instead favouring voluntary labelling.  Its concerns are based on CoOL being inconsistent with government trade policy, New Zealand’s position in the international trading community and potential conflict with the intent of trade liberalisation.

· International considerations.  
A number of New Zealand submitters noted that New Zealand and Australia recently opposed mandatory CoOL of several commodities in the United States, including beef. 

Arguments included the significant compliance costs that would be imposed, the belief that mandatory CoOL gives no assurance to consumers regarding food safety and health and the potential for it to result in a barrier to trade. Submitters believed that it would be inconsistent to now adopt the opposite stance domestically. 
· Print size and legibility requirements for unpackaged foods.  While Australian and New Zealand industry generally recognised the benefits of clear and unambiguous signage, some expressed reservations about the use of 9 mm signs in confined display areas such as deli-cabinets.  Consumer groups generally supported print size and legibility requirements, with a minority of submitters suggesting that the requirement be extended to shelf displays of packaged foods. 
5.
FSANZ decision (Recommended option) 

FSANZ recommends a package of measures designed to ensure that adequate information about the origin of food products is available to enable consumers to make informed choices.  These measures include both the adoption of a revised Standard in the Code and a range of additional measures encompassing enforcement initiatives, consumer awareness initiatives and the development of educational information.

A.
Revised Standard

It is recommended Option 2 be adopted and that the revised Standard would contain the following provisions:
· Labelling requirement for packaged foods:

· a statement must be included on the package that:

· identifies the country where the food was made or produced; or

· identifies where the food was made, manufactured or packaged for retail sale and that the food is constituted from ingredients imported into that country or from local and imported ingredients, as the case may be. 

· if the term ‘Made in…’ or ‘Product of…’ is used, it must meet the requirements of the relevant trade practices legislation which defines these terms.  

· ‘Made in…’ can apply to goods that have been substantially transformed in the country claimed to be the origin and no less than 50% of the costs of production must have been carried out in that country.  

· ‘Product of…’ is more demanding than ‘Made in…’.  The country of origin of the ‘Product of’ claim must be the country of origin of each significant ingredient of the food and all or virtually all the processes of production or manufacture of the goods must have happened in that country.

· Labelling requirement for unpackaged fish, whole or cut fruit and vegetables including processed variants and fresh and preserved pork (unmixed):

· a label on, or in connection with the display of food must identify the country or countries of origin; and 

· retailers will have the option to either label the individual commodities (e.g. with a sticker) or place a sign (with 9 mm font) in association with the food. 

· Labelling requirement for unpackaged fish, whole or cut fruit and vegetables including processed variants and fresh and preserved pork (mixed):

· if the foods are a mix of different products within this category – e.g. a mix of fruits – then the label may indicate that the foods are a mix of local/and or imported produce, as the case may be.

· Legibility

· print must be consistent with legibility requirements. This requires ‘each word, statement, expression or design prescribed to be contained, written or set out in a label must, wherever occurring, be so contained, written or set out legibly and prominently such as to afford a distinct contrast to the background, and in the English language.’  

· Other

· False or misleading representations concerning the origin of the food will continue to be prohibited under trade practices law.

· Lesser claims such as qualified claims can continue to be used, consistent with trade practices law (e.g. a qualified claim is ‘Made in Australia from local and imported ingredients’). 

B.
Additional measures to complement the changes to the Standard 

FSANZ recommends that the revised Standard be accompanied by:

· the development of an enforcement and compliance guide (developed by FSANZ and States and Territories jointly);

· the assigning of a national priority to monitoring and enforcement of CoOL requirements (through the national enforcement strategy); 

the joint development (by FSANZ and ACCC) of a user guide to explain the relationship between the trade practices and fair trading laws and the Code; 

· the implementation of a consumer awareness program including, for example, point of sale information; and

· FSANZ encouragement of industry initiatives promoting CoOL.

6.
Statement of Reasons for recommended option 

FSANZ makes the above recommendations for the following reasons:

· the revised Standard addresses the desire of consumers to have access to country of origin information.  Overall stakeholders appear to support CoOL for packaged foods, unpackaged fish, pork, fruit, vegetables and nuts and the extension of CoOL to unpackaged processed forms of those commodities.  There appears to be strong demand for clear CoOL, particularly for the identification of fresh local produce;

· the recommended Option provides the best ratio of benefits to costs.  FSANZ notes:

· the uncertain nature of the data available on the costs and benefits of CoOL, and the corresponding uncertainties of predicting benefit and cost (particularly with respect to re-labelling, which may vary from zero to substantial depending on the product line in question);

· that there are likely to be relatively significant compliance costs for certain parts of industry (although these are neither certain nor quantifiable); and
· that many of the perceived benefits of CoOL are intangible.  However, based on consumer research and feedback through the formal and informal consultation processes, when intangible issues of social value are taken into account the revised standard (Option 2) delivers a net benefit overall.  The size of that benefit is difficult to quantify due to the intangibles involved but FSANZ considers that it is unlikely to be large and at the very least would balance the costs to industry with the benefits to consumers;

· there appears to be a general preparedness of the retail sector to supply the requisite information to consumers to enable them to make informed choices (and an acknowledgement that this may also have flow-on benefits at the producer and industry level); and

· areas of possible inconsistency with international trade agreements are addressed.

The revised Standard is also:

· consistent with the objectives of section 10 of the FSANZ Act;

consistent, with only minor variations, with the core labelling Standard of the Code (Standard 1.2.1) ensuring greater certainty for industry balanced with the need for consumers to have access to sufficient information to make an informed choice and prevent misleading or deceptive conduct; and

· addresses the inconsistencies in the current transitional standard with Australia’s and New Zealand’s obligations under international agreements by removing those parts which would potentially breach articles 2.1 and 2.2 of the WTO TBT Agreement.
7.
Comparison of existing standard and revised standard

	
	Current Transitional Standard
	Recommended Revised Standard 

	Packaged Food
	Label must identify the country in which the food was made, manufactured or packed for retail sale

or

If ingredients are from a different country, label must state that the food is made from imported ingredients 

or 

Requirements are met if the name and address of the manufacturer are on the label and this includes the country in which the food was made or produced
	Strengthening of requirement 

· There must be a specific declaration of the country of origin of the food product.

· No longer adequate to note that ingredients are ‘imported’.  

This declaration can be an unqualified claim such as ‘Made in country X’ or ‘Product of country X’ or a qualified claim such as ‘Made in country X from local and imported ingredients’.

	Unpackaged fresh whole or cut fruit and vegetables 
	Label must state the country or origin or that the fruit and vegetables are imported 
	Strengthening of requirement 

There must be a label on or in connection with the display of the food identifying country or countries of origin



	Unpackaged fish including processed fish, cut fish, filleted fish and fish mixed with one or more foods


	No mandatory CoOL for fish coated with, or mixed with, other foods and cooked fish other than cooked prawns


	Extension of requirements 

· Processed fish must meet the same requirements as other unpackaged fish, fruit, vegetables 

	Processed unpackaged whole or cut fruit and vegetables e.g. preserved, pickled cooked, frozen, dehydrated) other than where mixed with another food 


	No requirements for CoOL
	Extension of requirements 

· Unpackaged processed fruit and vegetables must meet the same requirements as unpackaged unprocessed fruit and vegetables 



	Unpackaged fresh or preserved pork
	No requirements for CoOL
	Extension of requirements

· Unpackaged fresh or processed pork must meet the same requirements as unpackaged fruit and vegetables



	Other information
	In the Code the definition of fruit and vegetables includes nuts (Standard 2.3.1)

Prohibition on false or misleading representations concerning the place of origin of goods  

TPA sets out requirements re use of the terms ‘product of’ and ‘made in’’(including ‘manufactured in’ and ‘Australian made’).

Labelling must comply with Standard 1.2.9 re legibility.


8.
Examples of types of CoOL required under recommended revised Standard

Following are some examples of the CoOL required under the recommended revised Standard.  Please note that certain minimum claims will be mandated but manufacturers may choose to supplement these mandated claims with additional information provided such information is not misleading or deceptive.  

	Description
	Source/Origin
	Type
	Minimum Mandated Requirement
	Optional additional labels

	Australian fruit cake
	Australian fruit and all other ingredients Australian, baked and packaged in Australia.
	Packaged
	Product of Australia.


	With Australian fruit and ingredients

	Bacon
	Australian pork cured in Australia using imported brine 
	Unpackaged
	Made in Australia
	Made with Australian pork

	Bean salad
	Vegetables from Australia, bean mix from various sources dependent on availability, manufactured in Australia
	Packaged
	Made in Australia from local and imported ingredients 
	

	Caesar salad mix
	Salad leaves from Australia, croutons from France, salad dressing from France, packaged in Australia
	Packaged
	Packaged in Australia from Australian and French ingredients 

OR 

Packaged in Australia from local and imported ingredients
	

	Continental fruit loaf
	Imported Fruit substantially transformed in Australia, flour, butter, egg Australian, baked in Australia, 60% of value from Australia
	Packaged
	Made in Australia


	From local and imported ingredients.

With imported fruit.

	Crumbed fish
	Australian fish, crumbs sourced from imported sources, crumbed in Australia
	Unpackaged
	Made in Australia 
	Australian fish, coated with imported breadcrumbs

	Frozen peas
	Peas from Belgium

Frozen and Packaged in Australia
	Packaged
	Product of Belgium


	Packaged in Australia.

	Gourmet salad leaves
	Lettuce from Australia, Rocket from NZ
	Unpackaged
	Lettuce produce of Australia, Rocket produce of NZ 

OR

Product of Australia and New Zealand

OR

Comprised of a mix of local and imported products
	

	Mixed nuts in shell
	Hazel/walnuts from Germany; almonds from Turkey; peanuts from USA; blended in Australia
	Unpackaged
	Nuts from Germany, Turkey and USA 

OR

Blended in Australia from imported nuts.
	

	Oranges
	Produced and distributed in Australia
	Unpackaged
	Product of Australia OR

Australian Grown.
	

	Orange juice
	Concentrate from 60% Australian fruit and 40% Brazilian fruit diluted and bottled in Australia.
	Packaged
	Bottled in Australia from local and imported juice concentrate

OR

Blended Australian and Brazilian fruit concentrates diluted in Australia.
	

	Potatoes
	Potatoes from Tasmania, washed and packaged in Australia
	Packaged
	Product of Australia 

OR

 Australian Grown 
	Tasmanian Potatoes

	Prawn cutlets
	Whole prawns from Indonesia, processed (i.e., shelled, headed, gutted) in Australia, 75% of value in Australia
	Packaged
	Made in Australia.


	Prepared from imported ingredients.

Prepared from Indonesian prawns.

	Raw prawns 
	Prawns from Indonesia
	Unpackaged
	Product of Indonesia
	


9.
Specific aspects of the decision
The standards development process raised a number of key issues.  This section describes those issues, FSANZ’s resolution of them and the implications for the proposed Standard.

9.1
Issue:  Requirement to specify the country for whole foods

9.1.1
FSANZ recommendation

That the revised Standard require that for whole foods, the actual country of origin must be specified and the term ‘imported’ is not sufficient.

9.1.1.1
Explanation

During consultations, submitters generally supported this proposal.  Some seafood importers were however concerned that the extended nature of the supply chain for imported seafood could give rise to complexity and increased compliance cost.  They also questioned the value of specifying the country over the use of the word imported

On balance, FSANZ considers that the country of origin should be specified.  The consumer is provided with more complete information and the requirement is consistent with that for packaged foods.  This is also consistent with the Ministerial Council policy guidance that indicates that the country of origin should be made available to consumers.

9.2
Issue:  Labels or signs required for specified unpackaged foods

9.2.1
FSANZ Recommendation

For specified unpackaged foods (fish, pork, fruit, vegetables, nuts and certain processed variants of these foods) the country of origin information must be provided by a label on the actual product or by a sign associated with the display of the product.  

9.2.1.1
Explanation

During consultation of the proposal, submitters supported this approach as it allowed flexibility and improved information accessibility for consumers.  FSANZ also canvassed the option of country of origin information for unpackaged foods being provided to consumers ‘on request’ –  an option not supported by submitters.

9.3
Issue:  Prescribing the print size for unpackaged foods

9.3.1
FSANZ Recommendation

That the Standard prescribe the print size (9 mm) required for signs in relation to unpackaged food.  

9.3.1.1
Explanation

The Discussion Paper proposed 9 mm print for signs associated with the display of unpackaged foods.  A number of submitters commented on this aspect of the proposal.  Some New Zealand submitters were critical of specifying print size arguing that it is not needed and that it is not consistent with the Code.  

A greater number of submitters, including Australian retailers and New Zealand producers and industry, were opposed to the 9 mm print size for signs associated with the display of unpackaged foods, believing the print size is too big, would be difficult to implement and could cause consumer confusion in deli-cabinets with a range of products in close proximity.  Some submitters suggested smaller font size (e.g. 6 mm) for signs within deli-cabinets. This is not supported by FSANZ because of potential confusion and inconsistency in implementation.  

9.4
Issue:  Strengthened requirements for unpackaged foods 

9.4.1
FSANZ recommendation

That the requirements applying to specified unpackaged foods (fish, fruit, vegetables and nuts) be extended to processed forms of these commodities and also to fresh pork and preserved pork such as ham and bacon.

9.4.1.1
Explanation

There was general agreement with extending the requirements for CoOL to certain processed fish, fruit and vegetables.  Some submitters raised concerns about the cut off point where country of origin labelling starts and stops – for example, in salads mixes where other food types are included. Other submitters argued that any product with fruit and vegetable content should carry CoOL.  

In proposing a standard for CoOL for unpackaged fish, fruit, vegetables and nuts and processed forms of this produce, the setting of scope is difficult.  FSANZ is not proposing to require CoOL for all unpackaged produce and in the Discussion Paper we set a scope on the basis of processed or preserved forms of the fruit and vegetables, while excluding those fruit and vegetable products mixed with other foods.  As a result of submissions, FSANZ has modified the definition to include preserved and processed fruit and vegetables products where mixed with other foods required for preservation – e.g. salt, sugar, oil.  

Submissions also strongly supported the extension of the CoOL requirements to unpackaged pig meat (with no submissions suggesting that pig meat should be excluded).  

The extension of the labelling requirements to include fresh and preserved pork products recognises that this industry is a growing and dynamic international meat market. The industry is demonstrating rapid growth with an increase of imports from 29,000 metric tonnes (mt) in July 2003 to 49,000 mt in July 2005
. Imports count for between 40% and 45% of the processed pork market in Australia.  Submitters indicated that with the quantity of imported pork increasing, consumers wanted further information to assist their purchasing decision.  

The exclusion of poultry and red meat is justifiable on the basis that no poultry meat has been imported into Australia during 2003 or 2004, and imports of fresh red meat (beef and sheep) during the 2004-05 financial year are minimal with only 0.27% of fresh beef meat and only 0.05% of fresh sheep meat imported
. 
9.5
Issue:  Unpackaged foods of mixed origin

9.5.1
FSANZ recommendation

That where the specified unpackaged foods were of mixed origin (e.g. mixed nuts, mixed salad) the sign should either list the countries the foods came from or state on the sign that the container comprises a mix of local and imported product.

9.5.1.1
Explanation

Views expressed in submissions were again varied.  Many supported the proposal recognising that in the situation where mixes occurred the definitions allowed by the Trade Practices Act were appropriate. Other submitters were of the view that each of the contributing countries should always be specified and in proportion of the component from each country.

FSANZ proposes to retain the requirements identified in the Discussion Paper.  These requirements are consistent with the Trade Practices Act, allow some flexibility for manufacturers and retailers and allow consumers to determine whether foods are locally produced or imported or a mix of both.  Placing a mandatory requirement to specify countries and proportions of produce from each country are prescriptive, have the potential to add considerable cost for small increase in consumer benefit.  Such a measure would touch on ingredients labelling, which is ruled out in the policy guidance for CoOL. 

9.6
Issue:  Inclusion of CoOL requirements for food for catering

9.6.1
FSANZ recommendation

That food sold to catering establishments be required to carry CoOL.  

9.6.1.1
Explanation

A number of submitters were concerned that the exemption proposed in the Discussion Paper was a departure from the existing requirements, where food for catering establishments is required to carry CoOL.

Other submitters suggested that catering establishments should be required to provide information to their customers – e.g. on a menu or sign or ‘on request’.

FSANZ agrees that this exemption is inconsistent with the existing standard and will remove it from the Final assessment report.  However FSANZ is not proposing any new CoOL requirements on catering establishments.  

This has not been canvassed during the CoOL standards development process and would be best handled as a new proposal or application. 

9.7
Issue:  Ingredients labelling 

9.7.1
FSANZ recommendation

That mandatory CoOL not extend to ingredients labelling.

9.7.1.1
Explanation

There have been proposals put forward, primarily from the Fair Dinkum Food Campaign and the pork industry, that labelling should extend to ingredients.  For example, it was suggested that the top three ingredients in a package of mixed frozen vegetables or smallgoods containing pork should undergo CoOL labelling.  

Having regard to its statutory objectives, FSANZ has concluded that ingredient labelling is not warranted for the following reasons:

· FSANZ must ensure that consumers have adequate information to ensure informed choice, and that consumers are not mislead or deceived.  FSANZ must also take into account consistency between domestic and international food standards, the desirability of an efficient and internationally competitive food industry, and the Ministerial Policy Guidelines. These Guidelines state that CoOL should apply to the whole food, not ingredients, as well as providing a scheme that is overall cost efficient and balances the cost to industry with the benefit to consumers; 

· FSANZ considers that there would be higher costs to industry from ingredients labelling. Noting that sources of ingredients vary, depending on availability, a requirement to re-label every time there is change in the source of ingredients could impose a significant technical and administrative burden.  Those industries that source products from a range of countries would be required to change their labelling print runs frequently, or carry sufficient stockpiles of different labelling packs, depending on the source of foodstuffs;  

· high-level traceability requirements would need to be imposed throughout the production chain, which would also add to the costs of production.  We consider that, in the absence of any risk to public health and safety, these increased costs are not warranted;

· greater prescription may lead to restrictions in product ranges, as smaller manufacturers could not afford to change their labelling every time an ingredient source changed.  This could potentially deprive consumers of choice.  For those larger industries that could afford to make those changes, increased costs may be passed on to the consumer, who may consequently restrict their choices in order to balance the food budget.  In either circumstance, increased prescription does not appear to provide an overall benefit to the consumer;

the requirements may have an adverse impact on Australia’s export market, noting that such prescriptive measures may be questioned as not being the ‘least trade restrictive’ necessary  to secure the objective of consumer information;  and

· greater prescription may raise the cost of imported produce, ensuring price parity with more expensive local produce.  This may provide de facto tariff protection for local produce. 

9.8
Issue:  Interaction between the proposed CoOL standard and the Australian Trade Practices Act 1974 

9.8.1
FSANZ recommendation

That the Standard for CoOL rely on requirements under the Trade Practices Act relating to CoOL, including existing rules surrounding use of the terms ‘Made in…’ and ‘Product of…’. 
9.8.1.1
Explanation:

Australia 

The Trade Practices Amendment (Country of Origin Representations) Act 1998 provides a legislative regime for CoOL claims.  

In addition to its general prohibition on corporations engaging in conduct that is misleading and deceptive, the Trade Practices Act now provides that a corporation ‘shall not make a false or misleading representation covering the place of origin of goods’.  

The Trade Practices Act also provides the following general test for country of origin representations:

· if the term ‘Made in…’, or ‘Manufactured in…’ is used;

· the goods must have been substantially transformed in the country represented; and
· at least 50% of the value of production or manufacturing processes must have occurred in the country represented.  If these requirements are met a claim such as ‘Made in Australia’ or ‘Australian made’ will not contravene the Trade Practices Act.  This approach sets a clear minimum standard for ensuring that unqualified claims of origin are not misleading and deceptive.

· For ‘Product of…’ claims, all the significant ingredients or components must come from the country represented, and all, or virtually all, of the production/manufacturing processes must also have occurred in the country represented.  It is this premium label that indicates to consumers that a food contains ingredients from Australia and was produced in Australia.  

However, there is nothing to prevent local producers and manufacturers from clearly identifying the actual amount of Australian (or other country) content or input in their products.  Many businesses choose to provide this information to consumers as it may provide them with a market defence.

Where it is not possible for either a ‘Made in…’ or ‘Product of…’ claim to be made, a qualified claim may be made – that is a claim which implies a lesser connection with the country claimed than for ‘Product of…’ or ‘Made in…’.  Typically a qualified claim says ‘Packed in Australia from local and imported ingredients’, or ‘Made in Australia from local and imported ingredients’.

FSANZ considers that, for Australia, the CoOL Standard must be consistent with the Trade Practices Act and requirements and principles of trade practices law.  It is one of FSANZ’s statutory objectives to ensure this consistency, and to avoid the provisions of the Code being rendered invalid due to any inconsistency with the Trade Practices Act.  If FSANZ were to make provision in the Code for CoOL that goes beyond the provisions of the Trade Practices Act (and these were reflected in State/Territory laws), these would be invalid to the extent of any inconsistency with the Trade Practices Act (as the Commonwealth law will override by virtue of the operation of the Constitution).

By ensuring the Code is in line with the requirements of the Trade Practices Act and trade practices law this enables additional and enhanced enforcement of CoOL through the mechanisms of the ACCC.  

FSANZ will be working closely with the ACCC in that regard.


New Zealand

The New Zealand Fair Trading Act 1986 (NZFTA) is modelled on the Australian Trade Practices Act.  The NZFTA does not require all products to be labelled with country of origin.  However, where a product is labelled, any claims made about its origin must not be misleading or deceptive.  In relation to food, this includes labelling of food products, and any advertising, promotional material, or verbal representation about those products.

While the NZFTA does not require that all products be labelled with a place of origin, where a product is labelled, any claims made about its origin must not be misleading.  

The New Zealand legislation is not as prescriptive as the Australian model. However, the essential principles nonetheless apply.  For example, under the New Zealand model it would be misleading to label orange juice bottled in New Zealand from imported concentrate as ‘Made in New Zealand’.  An accurate label would be a qualified claim such as ‘Bottled in New Zealand from Imported Concentrate.

Some submitters raised the issue that there were, potentially, inconsistencies between the Australian and New Zealand laws.  Examples were not provided, but if a joint standard were to be applied in both countries, those inconsistencies, should any arise, would not necessarily pose an issue for trans-Tasman trade due to the operation of the Trans Tasman Mutual Recognition Arrangement (TTMRA).

10.
Implementation and Communication

Following the preparation of the Final Assessment Report and consideration by the FSANZ Board, a notification will be made to the Ministerial Council.   The Ministerial Council has the opportunity to ask for review of the revised Standard.  If a review is not requested the amendments to the Code are gazetted shortly after the Ministerial Council consideration.  The amendments come into effect upon gazettal, subject to the implementation arrangements included in the Standard.  

10.1
Transitional Issues

The current transitional country of origin Standard will continue to operate in parallel to the new Standard for a period of two years.  In addition, sub-clause 1(2) of Standard 1.1.1 provides for a 12-month period of grace for compliance with new provisions in the Code.  The net effect is that, from the commencement of Standard 1.2.11, manufacturers and retailers can continue to comply with Standard 1.1.A3 for a period of three years.  Alternatively, manufacturers and retailers may comply with Standard 1.2.11 from its commencement. 

This will act to minimise the costs to those parts of industry most affected.  

10.2
Communication Issues

FSANZ will be developing communication strategies for the education of consumers and industry about the new country of origin labelling provisions.

For the CoOL Standard to be effective, it is important to ensure that consumers understand the new labelling. Although we have no specific funding to carry out a major public education campaign, we will work with partners and key stakeholders to develop communication material explaining country of origin labelling.  This material will be included on the FSANZ website www.foodstandards.gov.au and, subject to funding, may also be made available at point of purchase (for example in supermarkets, fruit and vegetable shops and fish markets).

FSANZ also has an industry Advice Line that will be primed to respond to CoOL inquiries from food manufacturers and retailers.  An interpretive guide will be available on the FSANZ website and for purchase in hard copy from FSANZ’s publishers, Anstat.
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Attachment 1

Draft Variations to the Australia New Zealand Food Standards Code
To commence:  On Gazettal

[1]
Standard 1.1A.3 of the Australia New Zealand Food Standards Code is varied by–

[1.1]
omitting subclause 1(1),substituting – 

(1)
For the matters regulated in this Standard, food must comply with this Standard or Standard 1.2.11, but not a combination of, or parts, of both.

[1.2]
omitting subclause 1(4), substituting –

(4)
Subject to subclause 5, this Standard ceases to have effect two years from the commencement of Standard 1.2.11.

[1.3]
inserting after subclause 1(4) –

(5)
Clauses 3, 4, 5 and 6 of this Standard cease to have effect six months from the commencement of Standard 1.2.11.

[2]
Standard 1.2.1 of the Australia New Zealand Food Standards Code is varied by omitting subclause 2(2), substituting – 

(2)
Notwithstanding subclause (1), food for retail sale or for catering purposes must comply with any requirements specified in –


(a)
subclauses 2(2), 3(2), 4(2) and 5(2) of Standard 1.2.3; and

(b)
Standard 1.2.6; and 

(c)
subclauses 4(2) and 4(3) of Standard 1.2.8; and

(d)
subclause 2(3) of Standard 1.2.10; and

(e)
subclauses 2(2) and 2(3) of Standard 1.2.11; and

(f)
subclause 4(3) of Standard 1.5.2; and

(g)
clause 6 of Standard 1.5.3; and

(h)
subclause 4(3) and clauses 5, 6, and 10 of Standard 2.2.1; and

(i)
clause 3 of Standard 2.2.3; and

(j)
subclause 3(2) of Standard 2.6.3; and

(k)
subclauses 3(3) and 3(4) of Standard 2.6.4; and

(l)
subclauses 3(1), 3(2), 3(3) and 3(4) of Standard 2.9.4.
[3]
Standard 1.2.9 of the Australia New Zealand Food Standards Code is varied by omitting the Purpose, substituting – 

Purpose

This Standard sets out general and specific legibility requirements for the labelling of packaged and unpackaged foods.
[4]
The Australia New Zealand Food Standards Code is varied by inserting after Standard 1.2.10 – 

Standard 1.2.11

Country of Origin Requirements 

Purpose

This Standard sets out the requirements for Country of Origin for packaged foods and certain unpackaged foods.

Table of Provisions 

1
Application

2
Labelling requirements

Clauses

1
Application

(1)
For the matters regulated in this Standard, food must comply with this Standard or Standard 1.1A.3, but not a combination of, or parts of, both.

Editorial note:

The transitional country of origin Standard 1.1A.3 continues to operate in parallel to this Standard for a period of two years, with the exception of clauses 3, 4, 5 and 6 of that Standard, which will only operate for a period of 6 months.

In addition, subclause 1(2) of Standard 1.1.1 provides for a 12-month period of grace for compliance with new provisions in the Code.  

The net effect is that, from the commencement of Standard 1.2.11, manufacturers and retailers can continue to comply with Standard 1.1.A3 for a period of three years, except for the requirements in Clauses 3, 4 , 5  and 6.  For those foods, retailers can only continue to comply with those provisions for six months.  After that period, compliance with the requirements of subclauses 2(2) and 2(3) of this Standard will be required.

Alternatively, manufacturers and retailers may comply with Standard 1.2.11 from its commencement, or at anytime from commencement.

(2)
This Standard does not affect the operation of Standard 2.7.5 concerning geographical indications.

(3)
This Standard does not apply to food sold to the public by restaurants, canteens, schools, caterers or self-catering institutions where the food is offered for immediate consumption.

(4)
The requirements in the Table to subclause 2(2) for fresh pork and preserved pork apply 12 months from the commencement of this Standard.

2
Labelling requirements

(1) 
The foods listed in column 1 of the Table to this subclause must comply with the labelling requirements in relation to that food listed in column 2 of the Table.

Table to subclause 2(1)

	Column 1
	Column 2

	Food
	Labelling requirement

	Packaged food (except that to which subclause 2(2) of this Standard applies)
	(a)
a statement on the package that identifies where the food was made or produced; or

(b)
a statement on the package –

(i) 
that identifies the country where the food was made, manufactured or packaged for retail sale; and

(ii)
to the effect that the food is constituted from ingredients imported into that country or from local and imported  ingredients as the case may be.


Editorial Note:

The provisions of subclause 2(1) follow the principles of the Trade Practices Act 1974 (Commonwealth) and the Fair Trading Act 1986 (New Zealand) which contain requirements concerning the place of origin of goods.  

In particular, false or misleading representations concerning the place of origin of goods are prohibited.  Country of origin statements are a sub-set of place of origin.

In complying with this Standard, manufacturers and retailers should be consistent with trade practices law.  For Australia, the provisions of sections 65AA-AN of the Trade Practices Act 1974 govern statements as to the country of origin of goods  There are requirements for the use of  ‘product of’ representations and other statements as to country of origin, such as ‘made in’ or ‘manufactured in’ or other like statements.  These statements may only be used in the following circumstances –

(a)
‘Product of’ is a premium claim  and the country of origin claimed must be the country of origin of each significant ingredient of the food and all or virtually all the processes of production or manufacture of the goods must have happened in that country. 

         ‘Product of’ includes other declarations such as ‘produce of’ and ‘produced in’.

(b)
‘Made in’  - the goods must have been substantially transformed in the country claimed to be the origin and 50% of the costs of production must have been carried out in that country.  Under the Trade Practices provisions, substantial transformation is defined   as –

         ‘a fundamental change…in form or nature such that the goods existing after the change are new and different goods from those existing before the change’.

‘Made in’ includes other declarations such as ‘manufactured in’ or ‘Australian made’ for example.

Where it is not possible for a ‘Made in’ claim to be made, either due to uncertainty around the question of substantial transformation and whether 50% costs of production is met, or to adjust to seasonal changes in availability of individual ingredients, manufacturers may make a qualified claim. Common examples of a qualified claim are ‘Made in Australia from imported ingredients’ or ‘Packaged in Australia from local and imported ingredients’.

The provisions of this Standard should also be read in conjunction with other applicable laws such as the State and Territory Fair Trading Acts and Food Acts.  These Acts contain provisions governing misleading and deceptive conduct in the supply of food in trade and commerce and representations about food that are misleading or deceptive.

Suppliers should, therefore, exercise caution in their country of origin declarations and ensure that the representations that are made are not compromised by conflicting information.  For example, having in large type on a label a map of Australia and the words ‘Proudly Australian Owned’ and in smaller type elsewhere on the label ‘Product of’ naming a different country, while technically compliant with this Standard, may still be misleading or deceptive.

Further information on country of origin claims may be found in ‘Food and Beverage Industry – country of origin guidelines to the Trade Practices Act’ available on the ACCC website.

All labelling must comply with the requirements of Standard 1.2.9, designed to ensure that food labels are clear.  Standard 1.2.9 provides that each word, statement, expression or design prescribed to be contained, written or set out in a label must, wherever occurring, be so contained, written or set out legibly and prominently such as to afford a distinct contrast to the background, and in the English language.

Subclause 2(2), below, of this Standard provides for the Country of Origin Labelling requirements for fresh whole or cut fruit and vegetables which are displayed for retail sale in packages that do not obscure the nature or quality of the food, such as clear plastic or mesh bags.  Under Standard 1.2.1, with some exceptions, this form of packaging is generally exempt from the labelling requirements of the Code.  Country of Origin is one of those exceptions.

(2)
Subject to subclause 3, the foods listed and displayed in the manner described in column 1 of the Table to this subclause must comply with the labelling requirements in relation to that food listed in column 2 of the Table.
Table to subclause 2(2)

	Column 1
	Column 2

	Food
	Labelling requirement

	Where the food is displayed for retail sale other than in a package

Fish, including cut fish, filleted fish, fish that has been mixed with one or more other foods and fish that has undergone any other processing including cooking, smoking,  drying,  pickling or coating with another food
	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.



	Fresh pork, whole or cut, except where the product has been mixed with food not regulated by this subclause

Pork, whole or cut, that has been preserved by curing, drying, smoking or by other means, except where that product has been mixed with food not regulated by this subclause (other than those foods used in the preserving)


	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may.



	Fresh whole or cut fruit and vegetables
	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b)
containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.



	Whole or cut fruit and vegetables where that produce has been preserved, pickled, cooked, frozen or dehydrated except where that produce has been mixed with  food not regulated by this subclause (other than with those foods used in the preserving, pickling or cooking as the case may be)


	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.

	Where the food is displayed for retail sale in a package that does not obscure the nature or quality of the food

Fresh whole or cut fruit and vegetables
	A label on the package or in connection with the display of the food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.


(3)
Where the food listed in Column 1 to the Table to subclause 2(2) is displayed for retail sale other than in a package, and the requirements of Column 2 are being met by a label in connection with the display of the food, in addition to the requirements of Standard 1.2.9, the label must be in size of type of at least 9 mm.

Editorial note:

Subclause 2(2) governs the country of origin requirements for fresh and processed unpackaged produce, or fresh produce that is packaged in such a way that the nature or quality of the food is not obscured, such as in a plastic or mesh bag, that are currently available on the market.

Retailers will have two options.  They may label the individual commodities, such as with a sticker, as is a common practice with apples, oranges and lemons etc.  Or they may place a label on a sign in association with the food in 9 mm type stating the country or countries of origin of the produce or make a ‘qualified claim’ that the foods are a mix of local and/or imported foods as the case may be.  This would commonly be the case with soup mixes of whole vegetables that are displayed for retail sale in a plastic bag.

If the mix comprises Australian produce and produce from other countries, the retailer can either declare each country of origin, or that the food is a mix of local and imported produce.

If the mix comprises produce from other countries, the retailer may either declare the individual countries of origin, or declare that the food is made up of imported produce.

This subclause also applies to unpackaged fish, fruit and vegetables that have undergone some form of processing.  In the case of fruit and vegetables, the subclause applies to food products such as olives that have been soaked in salt water or vinegar, sun-dried tomatoes in olive oil or tofu.  Where those products have been mixed with other foods not regulated by the subclause, such as pasta, the country of origin provisions do not apply.

Standard 1.2.9 provides that each word, statement, expression or design prescribed to be contained, written or set out in a label must, wherever occurring, be so contained, written or set out legibly and prominently such as to afford a distinct contrast to the background, and in the English language.

Fruit and vegetables are defined in Standard 2.3.1, and that definition includes nuts.

To commence:  Six months from Gazettal

[5]
The Australia New Zealand Food Standards Code is varied by – 

[4.1]
omitting clauses 3, 4, 5 and 6 of Standard 1.1A.3
To commence:  Two years from Gazettal

[6]
The Australia New Zealand Food Standards Code is varied by – 

[4.1]
omitting Standard 1.1A.3
[4.2]
omitting subclause 1(1) of Standard 1.2.11, substituting – 

Deleted 
Attachment 2

Background to country of origin labelling 

B1.
Current transitional Standard

The transitional Standard for CoOL (Standard 1.1A.3) requires that the label on or attached to all packaged food in Australia to contain a statement that identifies the country or countries in which the food was made or produced.  This requirement may be satisfied by including on the label a statement identifying the country in which the food was packed for retail sale, and, if any of the ingredients do not originate in the country, a statement to the effect that the food is made from local and imported ingredients, as applicable. 

CoOL requirements may also be satisfied if the name and address of the manufacturer are set out on the label, and the address contains the name of the country where the food was made or produced.

In addition, certain unpackaged foods, namely uncooked fish, vegetables, nuts and fresh fruit that originate from anywhere other than from Australia and New Zealand, are required to be either labelled with their country of origin, or a statement indicating that the foods are imported.

The transitional standard does not apply in New Zealand, other than requirements that relate to wine and wine products.  

B2.
Review of the transitional Standard

Under the Agreement between Australia and New Zealand establishing a System for the Development of Joint Foods Standards (the Treaty), Australia and New Zealand have agreed to the development of joint food standards to apply in both countries.  The development of joint food standards involved a review of all existing provisions in the former Australian Food Standards Code and New Zealand Food Regulations 1984, including those relating to CoOL.  The transitional Standard for CoOL (Standard 1.1A.3) was placed in the Code as a temporary solution to the administrative problem where the existing regulations had been repealed (Australian Food Standards Code and New Zealand Food Regulations 1984), before a new Standard was finalised.

Divergent views among stakeholders with regard to the regulation of CoOL saw the then Australia New Zealand Food Authority (ANZFA), now FSANZ, refer the matter to the Ministerial Council for policy guidance.  The Ministerial Council policy guidelines on CoOL were issued in December 2003.  These guidelines provide FSANZ with the mandate and direction to complete the review of CoOL (Section 1.2). 

B3.
Ministerial Council Policy Guidelines 

In December 2003 the Ministerial Council issued policy guidelines requiring FSANZ to develop regulatory principles for country of origin labelling to ensure that FSANZ meets its statutory obligations under section 10 of the FSANZ Act (noting that country of origin labelling is not a public health and safety issue).  The Policy Guidelines require that FSANZ have regard to the following high order and specific principles:

Country of Origin Labelling of Food

SCOPE/ AIM

To develop regulatory principles for country of origin labelling to ensure that Food Standards Australia New Zealand (FSANZ) meets its statutory obligations under section 10 of the Food Standards Australia New Zealand Act 1991.  In meeting its statutory obligations, it is recognised that country of origin labelling is not a public health and safety issue.
HIGH ORDER PRINCIPLES

· Ensure that consumers have access to accurate information regarding the contents and production of food products.

· Ensure that consumers are not misled or deceived regarding food products.

· Be consistent with, and complement, Australia and New Zealand national policies and legislation including those relating to fair-trading and industry competitiveness.

· Be cost effective overall, and comply with Australia and New Zealand obligations under international agreements while not being more trade restrictive than necessary.

SPECIFIC PRINCIPLES

· Balance the benefit to consumers of country of origin labelling with the cost to industry and consumers of providing it.

· Ensure consistent treatment of domestic and imported food products with regard to country of origin requirements.

POLICY GUIDANCE
· In developing a new standard for country of origin labelling in the Food Standards Code, FSANZ should ensure that:

· the standard is consistent with the High Order and Specific Principles;

· country of origin labelling of food is mandatory for the purpose of enabling consumers to make informed choices;

· country of origin labelling applies to the whole food, not individual ingredients; and

· consideration is given to the existing temporary Australian standard (Standard 1.1A.3).

As endorsed by ANZFRMC3 - August 2003

Attachment 3

Regulation Impact Statement

C1.
Regulatory problem   

The development of joint food standards for Australia and New Zealand involves a review of all existing provisions in the former Australian Food Standards Code and New Zealand Food Regulations 1984, including those relating to CoOL.  

The regulatory problems to be addressed through the review are as follows:

· the current standard is transitional only and requires review to determine whether it should become a joint standard;

· the current Standard may not provide sufficient information to consumers regarding the contents and production of food contents to enable consumers to make informed choices.  FSANZ has been informed through stakeholder submissions and consumer research that consumers do have regard to the origin of foods in making food choices.  It is claimed that consumers use information about the origin of foods in their purchasing decisions, and moreover that consumers have a ‘right to know’ the origin of foods as citizens of Australia and New Zealand.  On this basis there is a case to investigate whether the information about the origin of foods is sufficient or appropriate to the needs of consumers in Australia and New Zealand;

· potential inconsistencies between the current standard and legislation including those relating to fair trading and industry competitiveness; and 

· potential inconsistencies between the current transitional standard and Australia’s and New Zealand’s obligations under international trade agreements.  It is considered that the current transitional standard may be inconsistent with Articles 2.1 and 2.2 of the World Trade Organisation (WTO) Technical Barriers to Trade Agreement.   For example, the current provisions of the standard concerning unpackaged foods may lead to the situation where like products originating in another country are treated less favourably than like products of national origin.

Adequate consumer information for informed decision-making

Introduction

Research shows that while consumers care about the country of origin of foods and recognise the need for CoOL, other parts of a food label, such as date marking, ingredient listing and nutrition information, are considered more immediately important at the point of purchase.  While country of origin and these other label components are important, the price of the product is a major factor in purchasing decisions. 

Although not initially mentioned as being as important as other label components, when the topic of country of origin is raised, the majority of consumers think CoOL to be very important.  Consumer feel that CoOL allows them to identify the source of a product, choose better quality products, avoid products they would prefer not to purchase and to support local industries.

Generally, consumers are well informed on the type of CoOL found on packaged foods.  However, there is some desire to have the labelling simplified and clearly explained.

FSANZ consumer qualitative research on food labelling issues

As part of its effort to assess the impact of new food regulation, FSANZ (then ANZFA) carried out qualitative consumer research on attitudes to food labelling issues to assist with informing and developing that process.  This took the form of 18 stratified discussion groups conducted with consumers, 12 in Australia, and six in New Zealand
. 

Consumers generally had a good appreciation of the range of information available on a label attached to a packaged food.  The most important elements of the label were the Nutrition Information Panel, the ingredient list, date marking, and, to a lesser degree, food additive labelling, and nutrition claims.

Although not initially mentioned as being as important as other labels, when the moderator raised the topic of CoOL, the majority of participants thought this was very important.  A number of panellists said that it is the first thing they look at.  However, in-store survey data indicated that country of origin information was a significant consideration only for spreads and tinned food.

Terms that consumers knew were used to refer to country of origin included ‘Australian or New Zealand made’ or ‘Made in New Zealand’, ‘Australian made and owned’, ‘Product of New Zealand’, ‘Australian produce’, ‘local and imported ingredients’.

It was felt that country of origin labelling was essential for the identification of the source of the product concerned.  There were two main aspects to this: being able to choose better quality products, and being able to avoid products from locations considered to be unsafe.  Food was viewed as being equally as ‘safe’ whether it was from Australia or New Zealand.  A few group participants also mentioned wanting the ability to be able to locate and buy authentic exotic food products, especially products from Asian countries instead of the inferior, substitute local product.

For some, buying Australian or New Zealand made products meant that they were doing their bit for the economy.  These people were quite committed to the idea of keeping the money and the jobs in Australia/New Zealand.  

Others were not overly committed to Australian/New Zealand made products, but if the price and quality were similar would buy Australian/New Zealand made.  Others bought solely on price, with no thought about the country of origin, but for most, this was seen as a question of need.  For some, it was a question of being able to buy the best, regardless of its origin.  A minority are prepared to pay a premium to support Australian or New Zealand industries, however, for others when there is a negative price implication, they were not interested in buying local products.

The packaging was sometimes said to be inadequate because it did not show the actual place of origin of the product, when really this was of paramount importance for the reasons mentioned earlier.  The main problem with CoOL appeared to be the many and varied forms used for labelling purposes, and the meaning of the claims.  There was a general perception that CoOL was confusing. 

FSANZ Quantitative consumer research

Based on the preliminary qualitative research, FSANZ commissioned quantitative consumer research
 in 2002 to investigate consumer attitudes towards labelling, including CoOL.  The research was based on 1940 door-to-door interviews in the metropolitan areas of Australia (1259) and New Zealand (681). 

CoOL was widely recognised by consumers, but more Australians than New Zealanders used CoOL.  The research found that CoOL was important when discussed in its own right, but was less important when viewed against other labelling components such as date marking, ingredient lists, or nutrition information.  Almost half (49%) of the consumers reported using CoOL, 14% occasionally used it, 34% used this information most of the time when buying food, 32% used this information every time when they bought food, and 20% used it when buying a product for the first time.  Sixteen percent of consumers rated country of origin label element as not very clear.
Consumers were also shown three food labels that described the country of origin as ‘made in’, ‘product of’, and ‘made from Australia/New Zealand ingredients’, and asked to select the product that had the most Australian/New Zealand ingredients.  A high proportion of consumers (60%) correctly selected ‘product of’ label, with a third (31%) selecting ‘made in’ label, 3% selected ‘made from Australia/New Zealand ingredients’ and 6% reported that they did not know.  More New Zealand consumers (37%) incorrectly selected ‘made in’ label compared to Australian Consumers (27%).

Research from other organisations

Following the Draft Assessment, FSANZ requested that those organisations that had cited consumer research data to provide that information.

A survey conducted on behalf of Australian Consumers’ Association in January 2001
 found that 56% of consumers made an effort to buy Australian always or most of the time they went shopping, while 30% did so most of the time and 14% not at all.  The major reasons given for buying Australian were that it was good for the economy and helped create jobs.  The vast majority of consumers (79%) understood that ‘Product of Australia’ had a different meaning to ‘Made in Australia’. 85% agreed or strongly agreed that labels should state the origin of imported ingredients, while 15% disagreed or did not care.

Information from a survey of 1000 respondents conducted for the National Aquaculture Council Inc (Australia) indicated that, for seafood, 89% of consumers thought that the source was important when making their purchasing decision, but 30% were not aware of the source of their purchase.  Consumers believed that in the absence of evidence to the contrary, ready to cook seafood displayed for retail sale is of Australian origin.

Research conducted on behalf of HomeGrown Limited
, while primarily directed to the question of the use of the HomeGrown logo, also looked to the issue of Country of Origin preferences.  Based on 215 face-to-face interviews and 300 random telephone interviews they found that Victorian shoppers had a clear preference for Australian produce.  The results showed that 89-95% of consumers preferred fresh produce (fruit and vegetables, meat and seafood) of Australian origin.  The reasons given were supporting Australian jobs and farmers (65%), freshness (38%) and high Australian Standards (32%).  Consumers assumed that most fresh produce was Australian and felt deceived when they discovered otherwise.

A major retailer in Australia has also conducted research, based on informal and anecdotal information (information confidential).  The feedback that was received over a two-year period indicated that that consumers wanted more stocking and promotion of Australian products, both packaged and fresh.

FSANZ also received consumer research from AgriQuality Limited in New Zealand
.  Their research found that 25% of consumers paid a high level of attention to where their food came from and how it was grown.  

However, 59% placed a high value on the assurance that food was grown in New Zealand, and 59% would value a label that assured them their food was grown and produced in New Zealand. 

When questioned as to why they valued assurance on this issue people talked primarily about the importance of supporting the local industry and economy (62%), the feeling that New Zealand grown food is of a better quality or safer in some way (14%), or they simply said that it’s what they prefer (14%). 

C.
Objectives

The principal objective of this particular Proposal is:

· to ensure that adequate information is provided about the origin of food products to enable consumers to make informed choices.  

In meeting this principal objective, FSANZ also seeks to ensure:

· that there is a balance between the benefit to consumers of origin labelling and the cost to industry and consumers of providing it;

· consistent treatment of domestic and imported foods with regard to country of origin requirements;

· consistency with Australia’s and New Zealand’s obligations under World Trade Organisation (WTO) Agreements;

· consistency with other legislation such as fair trading legislation; and

· consistency with other labelling standards in the Code.

In developing and varying standards, FSANZ must also have regard to:

· the need for standards to be based on risk analysis using the best available scientific evidence;

· the promotion of consistency between domestic and international food standards;

· the desirability of an efficient and internationally competitive food industry;

· the promotion of fair trading in food; and

· any written policy guidelines formulated by the Ministerial Council.

In developing or varying a food standard, FSANZ is required by its legislation to meet three primary objectives, which are set out in section 10 of the FSANZ Act.  

These are: the protection of public health and safety; the provision of adequate information relating to food to enable consumers to make informed choices; and the prevention of misleading or deceptive conduct.

For the purposes of this particular proposal the protection of public health and safety is not a relevant consideration. 

C3.
Regulatory options 

Through the assessment process, FSANZ identified a range of different options  including:

maintaining the status quo;

· self regulation;

· reliance on existing fair trading laws and trade description laws;

· adoption of the current transitional Standard into the Code; and

· development of a revised Standard in the Code.  

At Final Assessment, FSANZ has narrowed those options to the following two options:
Option 1:
Mandate the transitional standard as an Australia-only standard in the Code

This would mean making the transitional a permanent standard in the Code (effectively continuation of the status quo with broad CoOL provisions applying to Australia only and limited provisions for wine and wine products applying to New Zealand). The existing Standard requires:

· that the label on or attached to all packaged food in Australia contain a statement that identifies the country or countries in which the food was made or produced.  This requirement may be satisfied:

· by including on the label a statement identifying the country in which the food was packed for retail sale, and, if any of the ingredients do not originate in the country, a statement to the effect that the food is made from local and imported ingredients, as applicable.  

· if the name and address of the manufacturer are set out on the label, and the address contains the name of the country where the food was made or produced; 

· that certain unpackaged foods in Australia, namely uncooked fish, vegetables, nuts and fresh fruit that originate from anywhere other than from Australia and New Zealand, are required to be either labelled with their country of origin, or a statement indicating that the foods are imported;

· that fruit juices and fruit drinks in Australia meet product specific CoOL; and

· that wine and wine products in New Zealand meet product specific CoOL. 

Option 2:
Developing a revised Standard in the Code.  

Option 2 has been developed over the course of the review and has been informed by extensive stakeholder input.  The key elements of Option 2 (compared to Option 1) are as follows:

· extending the existing requirements for unpackaged food to a wider range of foods including: semi-processed fish; fresh and preserved pork; and whole or cut fruit and vegetables that have been preserved, pickled, cooked frozen or dehydrated (and mixed with other fruit or vegetables).

· strengthening the requirements for packaged foods, such that the label must identify where the food was made, produced, manufactured or packaged for retail sale.

· strengthening the requirements for the labelling to be clear and unambiguous (by specific reference to trade practices legislation and the legibility standard).     

· removing the specific requirements relating to fruit juices and fruit drinks. Under Option 2, fruit juices and fruit drinks are proposed to be regulated in the same way as packaged food.

· removing the specific requirements for wine and wine product (New Zealand only).

C4.
Impact analysis 

FSANZ is required, in the course of developing regulations suitable for adoption in Australia and New Zealand, to consider the impact of various options on all sectors of the community, including consumers, the food industry and governments in both countries.  The Benefit Cost Analysis accompanying this report (also available on the FSANZ website) identifies and evaluates the advantages and disadvantages of amendments to the standards and their health and economic impacts.

C4.1
Affected parties

Parties affected by this Proposal include:

1.
Industry – (food manufacturers, processors or growers and importers).

2.
Consumers.

3.
Government agencies that regulate and enforce the food industry in Australia and New Zealand.

C4.2
Option 1:  the status quo
Consumers 


Option 1 would not result in additional costs to consumers.  The major disadvantage of Option 1 is that it does not provide consumers with any additional information about country or origin and consumer research data demonstrates there is a demand for CoOL (as discussed in relation to Option 2).  A small benefit of Option 1 (compared to Option 2) is that consumers are familiar with the current system and would not need to learn a new system. 
Industry

Thee major advantage of Option 1 to industry is that it will not result in any additional costs.  Equally it would not deliver any benefits.  However, if sectors of industry decided that there was a consumer demand for CoOL, the relevant industry could address this demand by voluntary labelling.  
Government  agencies


Apart from minor administrative cost for regulators in formalising the Standard and adjusting the regulations to non-transitional status, it is unlikely that government agencies responsible for regulatory and enforcement matters would accrue additional costs.  In the area of unpackaged goods, imported and local goods would continue to be treated differently ( i.e. imported products must be labelled as imported but local products are not required to be labelled).  This could pose a small risk for the Australian Government in terms of our trade obligations. 

C4.3  Option 2 (a revised Standard)

Consumers

Consumer research results and the responses to this Proposal indicate that:

· overall there is an awareness of CoOL,  an interest in the CoOL of food, a preparedness to use that information and some social value in the provision of information.  

The benefit of that value is, however, unknown and the Benefit Cost Analysis indicates that the tangible benefit is likely to be small, due to the apparent lack of latent demand for CoOL from consumers and retailers alike; and

· there is strong support for CoOL of unpackaged food to give greater assistance to those consumers wishing to buy locally grown produce.    While the dollar value of that benefit may be small, that does not discount the possibility of intangible benefits.

The Benefit Cost Analysis indicates that:

· with few exceptions, the interest in CoOL does not translate into a willingness by consumers to pay for the cost of providing CoOL; 

· because non compliance with CoOL requirements does not represent a classic market failure, the argument for a social value for CoOL is not strong; and

· the benefits in terms of consumer trust in the food system are small to negligible.  The Benefit Cost Analysis notes that if there were an appreciable benefit from CoOL, suppliers would be voluntarily applying it more than they do at present.  

However, it should be noted that in Australia, following the release of the Draft Assessment Report and the attendant media and consumer interest in CoOL, rates of compliance with CoOL have increased (particularly voluntary compliance).  This suggests that retailers were prepared to respond positively to consumer interest in CoOL and, presumably, considered that the benefit to the consumer justified the additional expense.

The conclusions of the Benefit Cost Analysis must be balanced against the consumer research and stakeholder responses, which suggest that consumers regard CoOL as important.  While the value of CoOL to consumers cannot be readily quantified, FSANZ considers that Option 2 provides further benefits to consumers from strengthening requirements existing in the current Standard 
There are no health and safety benefits from CoOL, as imported food must meet the same health and safety criteria as locally grown or produced food.  However, we recognise that some consumers believe that CoOL is a public health and safety measure (based on negative perceptions about the growing, production or manufacturing processes of any given country). 

There may be additional costs to consumers as a result of Option 2, if costs to industry increase (as discussed below) and these costs are passed on to consumers.  There may also be a reduction in choices if suppliers remove foods from the market because CoOL reduces their profitability (particularly in relation to imported foods and small speciality lines).

Industry

Based on submissions from stakeholders and the Benefit Cost Analysis, there will be additional costs for industry, particularly New Zealand industry.  Costs include:

· additional costs of changing label design – a once only cost  primarily for packaged food suppliers;

· enhanced quality assurance on labelling systems to avoid inadvertent non-compliance, with attendant costs of non-compliant product withdrawal and risk of prosecution– low additional cost;

· relabelling to comply – a recurring cost for retailers and importers who need to over-label packaged produce in foreign languages; 

· allocative costs from changes in established supply patterns – producers may move to ‘second choice’ ingredient suppliers to avoid costs of CoOL, but this is most likely to affect importers of packaged foods
; and

· changes to record keeping.  However, many businesses merchandising systems already capture the information required. 

Relative Impacts are greater and more widespread in New Zealand but impacts will be larger in absolute terms in Australia.

Some quantified estimates of the likely costs of CoOL are presented in the following table which details lowest, highest and mid-range results for Australia and New Zealand.  Lower estimates result if it is assumed only minor labelling changes are needed to a low proportion of products, and higher estimates result if major changes are required for most products. 

	

	Summary of estimates from the report
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In terms of impacts on different sectors of industry it is anticipated that:

· the principal costs of mandatory CoOL will be borne in relation to packaged goods, particularly in New Zealand; and

· for fresh and unpackaged produce, the major impacts will fall on the retail sector, which will be required to provide more specific information than is currently the case. The principal impost will be the provision of display materials.  This impost may be relatively small and according to some comments from retailers, within the tasks and duties of current staff in putting together displays.   

Possible benefits to industry include the following:

· benefits to local producers of fresh and semi-processed unpackaged produce as consumer research indicates that consumers prefer local to imported produce.  On the basis of the Benefit Cost Analysis, this does not, however, translate into a large effect in the market place 
 and the current rates of voluntary compliance for those products must also be considered in assessing overall benefit.

Government agencies

Regulatory and enforcement bodies may experience administrative costs associated with the new Standard.  However, this is likely to be small as CoOL is not a health and safety issue and is enforced accordingly, predominantly on the basis of consumer feedback and reporting.  

The Benefit Cost Analysis suggests that there is also a potential cost if the measures conflict with WTO obligations or general trade policy, such as an inconsistency between a domestic and international position on CoOL.  While Option 2 treats local and imported products equally, if a trading partner were to argue that CoOL was inconsistent with Technical Barriers to Trade principles it may present an unquantifiable, but potentially significant, cost to government.   

The risk of an initial dispute appears to be low, but there may also be a risk of retaliatory action following any initial dispute.  Retaliatory action is but one possibility after all other resolution measures have been exhausted, and the risk of retaliatory action is substantially smaller than the risk of an initial dispute.

In the assessment process, a number of the State-based enforcement bodies indicated that CoOL enforcement would benefit from greater certainty and clarity in the Standard.

C5.
Consultation 

C5.1
Consultation undertaken

Consultation on P237

Following the release of the Initial Assessment Report for Proposal P237, the former review of the CoOL of food, FSANZ received a total of 47 written submissions, with twelve of these being from New Zealand organisations.  The majority of responses for both Australia and New Zealand were from the food industry, accounting for 24 and nine submissions respectively.  

There were also in total, six submissions from consumers groups and individual consumers.  A total of eight submissions were received from Government agencies.

FSANZ also established an External Advisory Group consisting of representatives from government, industry and consumers to oversee the review and to provide expert advice when required.  

Consultation on Proposal P292

There have been three rounds of consultation for proposal P292 at Initial Assessment, Draft Assessment and following release of the Discussion Paper.  While FSANZ usually undertakes two rounds of consultation it was considered important to undertake a further round following the response to the Draft Assessment Report.  

Once FSANZ had considered submissions to the Draft Assessment Report, a number of substantive changes in the Country of Origin Proposal were indicated in order to address concerns raised by submitters.  FSANZ then prepared a Discussion Paper that was made available for further public consultation. 

Initial Assessment Report – FSANZ received a total of 1655 submissions in response to the P292 Initial Assessment.  In the weeks preceding the closing date for written submissions to the Initial Assessment Report for Proposal P292, FSANZ also invited key stakeholders to attend forums in Auckland, Wellington, Sydney and Melbourne.  

Draft Assessment Report – In March 2005, FSANZ released for consideration a Draft Assessment Report and draft country of origin labelling standard.  FSANZ received a total of 138 individual submissions and 148 Campaign submissions, predominantly from New Zealand.

	Sector
	Australia
	New Zealand
	Trans Tasman
	International
	Total

	Industry
	32
	14
	1
	1
	48

	Government
	9
	2
	-
	-
	11

	Consumer groups
	1
	1
	-
	-
	2

	Consumers
	36
	41
	-
	-
	77

	Other (Campaign)
	-
	148
	-
	-
	148

	Total
	78
	206 (58*)
	1
	1
	286 (138*)


*Totals excluding campaign submissions
Discussion Paper – As a result of the intense interest generated in the Draft Assessment, FSANZ undertook targeted consultation with key submitters in Australia and New Zealand, aimed at further clarifying issues raised in submissions to the Draft Assessment Report.  

FSANZ then produced a Discussion Paper, aimed at addressing concerns raised in response to the Draft Assessment Report, and proposing revised measures.  This paper was released in August 2005. FSANZ received 181 individual submissions and 117 Campaign submissions.

	Sector
	Australia
	New Zealand
	Trans Tasman
	International
	Total

	Industry
	53
	15
	4
	3
	75

	Government
	8
	2
	-
	-
	10

	Consumer groups
	5
	1
	-
	-
	6

	Consumers
	34
	56
	-
	-
	90

	Other (Campaign)
	-
	117
	-
	-
	117

	Total
	100
	117(74*)
	4
	3
	298 (181)*


*Totals excluding campaign submissions

In addition FSANZ received 21 late submissions, 8 from consumers, one from a consumer association, two from Government and 10 from industry.  These submissions broadly reflected the issue summarised below. Concerns raised by late submissions were considered in the Final Assessment Report.

C5.2
Views of stakeholders on options

Results of consultation on Proposal P237

The Initial Assessment report for Proposal P237 proposed four options:

· maintaining the status quo;

· reliance on fair trading laws and trade description laws;

· self-regulation; and

· a new standard in the Code.

The written submissions clearly indicated that option 2 – Reliance on fair trading laws and trade description laws (20 submissions) and option 4 – Development of a New Standard (23 submissions) were the preferred options.

Results of consultation on Proposal 292 Initial Assessment

The Initial Assessment report for Proposal 292 proposed two options:

· adopt the current transitional standard into the Code; and

· develop a revised standard.

Of the 1655 submission received in response to the P292 Initial Assessment, 1596 campaign submissions were received from New Zealand consumers.  These were of two types – electronic postcards from members of a political party in New Zealand (1511 submissions) and a form letter from NZ consumers (85 submissions).

Sixty-nine individual (non-campaign) submissions were received.  Of these, 21 were from Australia, 43 from New Zealand and five from either another country or an unspecified country.  Industry submissions comprised the majority of those received from Australia, accounting for 12 submissions.  Six submissions were received from Australian consumers or consumer groups and two were from government agencies.  The majority of New Zealand submissions were from consumers or consumer groups, accounting for 22 submissions, closely followed by 19 submissions from NZ industry.  There was also one submission received from an MP and a joint submission from two government agencies.

The following table indicates the number of submissions that nominated support for each of the regulatory options presented in the IAR.

	option
	australia
	new zealand 
	australia /new zealand
	Other
	Total

	1 – Adopt the current Transitional Standard into the Code
	6
	1
	1
	1 (Scotland)
	9

	2 – Develop a revised Standard
	3
	4
	
	
	7

	No preference given
	
	
	
	
	1639


However, a large proportion of the stakeholder submissions chose not to specify support for either of the regulatory options presented.  Some stakeholders chose to defer nomination of their preferred option until further detail is available on regulatory option 2 (develop a revised standard).  This regulatory option was presented in a general, basic form in the IAR, without detailing the mechanism through which a revised standard could be implemented.  Issues involved in the process of developing regulatory options are a focus for External Advisory Group discussions. 

Many of the submissions that did not specify a preferred regulatory option expressed their preference regarding CoOL in other ways.  The following table intends to capture this range of preferences.

	preference
	australia
	new zealand 
	unspecified

	Supports Mandatory CoOL
	6
	1608
	

	Opposes Mandatory CoOL
	1
	12
	

	Supports Voluntary CoOL
	2
	10
	

	Supports CoOL
	3
	9
	2


Three submitters noted that they felt unable to comment fully on either of the regulatory options presented, as there was insufficient detail provided for regulatory option 2 (develop a revised Standard).

C5.3
Results of consultation on Proposal 292 Draft Assessment

Key issues raised by stakeholders were as follows. 

Whether the country of origin details should be on the label

The Draft Assessment suggested that in order to align country of origin requirements with other Code provisions dealing with unpackaged foods that the information could be provided to consumers either on a label or sign associated with the display of the food or provided on customer request. This met with widespread concern from consumers, producers, industry and retailers. The general view was that this was unworkable and did not provide easily accessible information to consumers. 

Submitters recommended reverting to the current provision that requires the information to be contained within a label or sign displayed on or in connection with the food.  Retailers and consumers indicated support for rejecting this option. This has now been reconsidered and has been rejected. 

Whether the country should be specified on the label

A further concern expressed in the submissions and representations centred on the use of the word ‘imported’ in relation to both packaged and unpackaged produce.  While specifying the actual country is clearly more specific and certain, many submitters recognised that the ‘imported’ option allows consumers to distinguish between locally produced and imported products and that provides sufficient information.  Others believed that it was more informative to have the country specified and that the policy guidelines could be interpreted as requiring this.  Retailers indicated that where there were extended supply chains – for example, imported fish – providing this greater level of information on a daily basis required a new way of handling data.  This could be achieved with suitable information systems in place and that industry is already moving in this direction. 

Application of CoOL to Whole Foods/Individual Ingredients 

Few submitters supported ingredients labelling.  Some primary producers see it as an additional opportunity to represent product and some consumers and consumer groups favoured individual CoOL on all ingredients to ensure informed choice, as well as for the purpose of providing de facto health and safety information.  

In response to the Initial assessment, nine submitters supported application of CoOL regulations to whole (final) foods only. It was noted that the Ministerial Council Policy Guideline stated that CoOL should apply to whole foods rather than individual ingredients. The point was made that the source of ingredients may change at short notice such as in the case of when a natural disaster may effect supply and that labelling problems would be compounded if CoOL was required compared with having provisions which permit use of the term ‘imported ingredients’, as supply, seasonality, price and availability are continuing factors in determining the country from which ingredients are sourced. 

A further comment was that labelling the county of origin of ingredients is impractical and the costs would outweigh any perceived benefits.  One other submitter noted that the origin of materials imported are known and any purchasing agents used are required to have traceability systems in place, hence products can be effectively recalled if necessary without CoOL.  

Which unpackaged foods should be labelled 

FSANZ proposed to extend the existing requirements for packaged foods to unpackaged fresh and processed fruit, vegetables, nuts and seafood.  Submissions from consumers indicated a preference for an expansion of scope, suggesting more information is better (e.g. dairy, meat, cereals, poultry and eggs, confectionery, all unpackaged; food service).   Submitters expressed diverse range of views in relation to these issues.  

For Australian and New Zealand consumers more labelling was better than less, and favoured extension of CoOL to other commodities.   Retail groups favoured the extension of CoOL to food service, that being attraction of a level playing field.  Producer views varied, some favouring extension (e.g. pork) while other export-focused industries expressed reservations due to potential trade-related concerns.  One submission was received in respect of poultry that was ambivalent as to CoOL, as were industry submissions from the dairy and cereal sectors.

Name and Address including Country being deemed compliant 

Some industry submitters were keen to continue to allow the name and address of the manufacturer on the label as being sufficient provided that the name of the country where the food was made or produced was in the address block.  Other submitters were concerned that this was not sufficient and potentially misleading.
Definition of ‘made in’ and ‘product of’

While most submissions broadly supported the FSANZ proposal to rely on trade practices law definitions and requirements, other submitters expressed concern that these were not, of themselves sufficient to either prevent misleading or deceptive conduct or ensure informed choice.
Use of ‘representation’

Submitters were keen to have clarity – notwithstanding that it was implicit in the option canvassed that a representation would have to be sufficient to identify the country of origin, the majority of submitters who addressed this point felt that a logo or flag would not to be adequate and similarly with the use of the word ‘imported’ wanted the name of the country used.
TTMRA and NZ-Only provisions

These issues were raised principally by New Zealand submitters. Overwhelmingly, those submitters from New Zealand in favour of mandatory CoOL were consumers, and some primary producers.  However many NZ groups, such as consumer associations and industry and Government organisations, remain opposed to mandatory CoOL.  Some made exceptions e.g. relating to the current provisions for wines produced in New Zealand.  

The TTMRA was noted as relevant in the instance of New Zealand opting out of the proposed standard.  

This could lead to the circumstance of food from New Zealand being able to be sold in Australia without having to comply with the CoOL Standard. This is counterbalanced to some degree by the Australian Commerce Imports Regulations 1940 made under Commerce Trade Descriptions Act 1905.
Trade considerations

In response to the Initial Assessment many submitters noted that mandatory CoOL is potentially in conflict with Australia and New Zealand’s international trade obligations, particularly with respect to the WTO Agreement on Technical Barriers to Trade (TBT) as it is more restrictive than the Codex requirement and those of EU and UK. However, views differed on whether the potential trade barrier could be effectively managed or not. Those who believed that it could be managed, the majority of whom were Australian respondents pointed out that:

· there is no evidence to suggest the existing CoOL requirements in the Code are a barrier to trade;

· mandatory CoOL should be permissible under Article 2.2 of the TBT Agreement as it is ‘necessary in order to fulfil a legitimate objective’; the legitimate objective being the protection of the rights of citizens to information on the source of substances;

· the Code requirements place no additional regulatory burden on the food industry or importers as CoOL is required by other legislation such as the Commonwealth Quarantine Act 1908; and

· for packaged foods labels generally have to be changed to meet other requirements such as NIP, so CoOL is not a significant barrier to trade.

Most New Zealand submitters believed that there was a barrier to trade that could result in a WTO challenge. Their rationale included the following points:

· Article 2.2 of the TBT Agreement does not explicitly provide grounds for mandatory regulations that are based on a consumer’s ‘right to know’. While the Article does include ‘the prevention of deceptive practices’ as a legitimate objective for mandatory standards, this does not necessarily translate to mandatory CoOL as other mechanisms can be used, such as the NZ Fair Trading Act;

· mandatory CoOL in importing countries could fall within the terms of ‘with the effect of increasing unnecessary obstacles to international trade’ as stated in Article 2.2 of the TBT Agreement;

· mandatory CoOL could be incompatible with Article 2.1 of the TBT Agreement and may not fit with the concept of national treatment;

· different treatment of certain imported unpackaged foods to their domestic equivalents could breach Article 2.1 of the TBT Agreement;

· mandatory CoOL could send a message to trading partners that Australia and New Zealand agriculture is protectionist; 

· it could be used as an intended barrier to imported product; and

compliance with mandatory CoOL could be costly for suppliers from developing countries who lack the record-keeping infrastructure to maintain audit trails. This could conflict with the spirit of trade liberalization of the current WTO round, which aims to give preference to the trade agendas of developing countries.

New Zealand submitters to the Initial Assessment Report were also concerned with the impact that mandatory CoOL could have on trade. One view was that it could result in a reduction of imported food, which would impact heavily on New Zealand, as many ingredients have to be imported. 

Such an outcome would offer less choice for consumers. Another opinion was that mandatory CoOL could be seen as an attempt to influence domestic consumers by implying that there is a safety or quality differential between domestic and imported products.

International considerations

Following the Initial Assessment, five New Zealand submitters commented that recently both New Zealand and Australia opposed mandatory CoOL of several commodities in the US, including beef. Arguments included the significant compliance costs that would be imposed, the belief that mandatory CoOL gives no assurance to consumers regarding food safety and health and the potential for it to result in a barrier to trade. Submitters believed that it would be inconsistent to now adopt the opposite stance domestically. 

An Australian submitter also pointed out that US labelling regulations differ to Australia, such that there is no distinction between ‘Product of...’ and ‘Made in...’.   This means an Australian processor can export products to the US using the Australian definition of ‘Made in Australia’ and it can then be on-sold as ‘Product of Australia’ or ‘Australian X’ when ‘X’ may not be an ingredient made in Australia. This situation would disadvantage Australian growers of ‘X’.

Consistency with other legislation

A number of submitters noted that any changes to CoOL legislation should be consistent with trade practices/fair trading legislation in both Australia and New Zealand and that if there was increased consistency between the Code and the TPA, it would be likely to increase certainty and decrease costs.

In terms of consistency between CoOL requirements and other pieces of legislation, it was noted that:

· current requirements are consistent with the Australian Commerce Imports Regulations 1940 and if this piece of legislation is repealed (as recommended) mandatory CoOL in the Code would be inconsistent with the Commerce Trade Descriptions Act 1905; and

· CoOL is consistent with current legislation relating to Australian import regulations such as the Commonwealth Quarantine Act.

A number of submitters felt that CoOL can be best dealt with by current trade practices/fair trading laws. Four submitters felt that deceptive practice in terms of CoOL is best dealt with by trade practice/fair trading law i.e. in both Australia and New Zealand. In addition to this, there were nine submitters that specifically noted that New Zealand fair trading law is an adequate mechanism for managing CoOL in terms of protecting consumers from misleading or deceptive behaviour. It was noted that mandatory CoOL legislation in the Code would not help mitigate the risk of deceptive practice as this was already addressed by fair trading law and that to include it in the Code in addition to this would be considered a heavy handed approach.

C5.4
Results of consultation on Proposal 292 The Discussion Paper 

Following analysis of the submissions to the Draft Assessment Report, the Discussion Paper identified eight specific issues for further consideration in the development of a revised standard.  FSANZ analysed the submissions and developed a revised approach to a number of issues.  These were canvassed in the Discussion Paper and proposed that:

1. For specified unpackaged foods the country of origin information would be provided by a label on the actual product or by a sign associated with the display of the product.

2. For whole foods the actual country of origin would be specified, use of the term imported would not be sufficient.

3. The requirements applying to specified unpackaged foods (fish, fruit, vegetables and nuts) be extended to processed forms of these commodities.

4. Where unpackaged foods were of mixed origin (e.g. mixed nuts) that the sign should either list the countries the foods came from or state on the sign that the container comprises a mix of local and imported product.

5. Regulations for print size on signs identifying the origin of unpackaged products.

6. Measures for specifying the origin of packaged whole foods and packaged mixed foods with reliance on the Australian Trade Practices Act 1974 and the New Zealand Fair Trading Act 1986.

7. The name of the country to be specified when a manufacturer’s address is given or when associated with a logo or image.  A further requirement is that   clear declarations such as ‘product of’ or ‘made in’ or declarations to similar effect should be made.

But did not include:

8. A requirement for country of origin labelling for ingredients.

Responses received from Australian stakeholders were generally favourable indicating that the changes to the proposal had resolved many concerns.  There is broad support from industry (AFGC, retailers), producers (seafood, red meat) and the jurisdictions.  Some Australian submitters would like more prescription but there are diverse views on what those additions might be, in essence reflecting more specific interests relevant to the submitter. 

The response from New Zealand was consistent with that received from earlier consultation.  While specific consumer groups within New Zealand are very supportive of mandatory CoOL labelling this is not the case with all consumer organisations.  Certain producer groups including pork and vegetable producers also favour mandatory labelling.  However other sectors within the New Zealand economy such as industry, retail and major primary producers are generally opposed to mandatory CoOL preferring a voluntary approach, citing concerns related international trade policy, industry advocacy positions and implementation costs.  

The New Zealand government opposes mandatory CoOL instead favouring voluntary CoOL.  Its concerns are based on CoOL being inconsistent with government trade policy, New Zealand’s position in the international trade community and potential conflict with the intent of trade liberalisation.

Some specific issues raised by submitters include:

Widening the scope for unpackaged foods to include other commodities

· there were strong representations from the Australian and New Zealand pork industries for unpackaged pork to be captured by the Standard.  

· this view was also reflected by consumers in Australia and New Zealand who wanted pork and other unpackaged meats and dairy products included in the Standard.    
· certain jurisdictions expressed a preference to widen the scope e.g. to include all unpackaged whole foods or to include all meat products.

Print size and legibility requirements for unpackaged foods

Australian retailers and New Zealand producers and industry are opposed to the 9 mm print size for signs associated with the display of unpackaged foods, believing the print size is too big, would be difficult to implement and could cause consumer confusion in deli-cabinets with a range of products in close proximity. They suggest the option to specify 9 mm in free standing displays and allow 6 mm in closed deli cabinets.

Further prescription on packaged foods

· the fruit and vegetable industries want further prescription on packaged foods.  For example, there would be requirements around the print size and colour and placement of the country of origin information on a food label.  

any qualified claims would also need to state the proportion of local vs. imported ingredients. 

Use of unqualified claims such as ‘made in…’ and reference to trade practices law

· many submitters supported the proposed alignment of CoOL with the Trade Practices Act and ACCC’s role in implementation agreeing that consistency was important as well as then potential participation of a further enforcement resource.  

· however, there were strong calls for further guidance from the Australian Competition and Consumer Commission on the labelling provisions under the Trade Practices Act.  The fruit and vegetable industries and a jurisdiction want the use of unqualified claims to be disallowed under the new standard suggesting that the unqualified claims did not provide adequate information and in certain circumstances could be misleading e.g. where a product could contain significant or key ingredients from countries outside Australia but still meet the ‘made in’ claims due to the current interpretation of the Trade Practices Act. 

Ingredients labelling 

· the fruit, vegetable and pork industries stated that some form of ingredients labelling was necessary to fully inform consumers.  A suggestion was made that the country of origin should be labelled for the top three ingredients of packaged foods.

· manufacturers and some jurisdictions are generally opposed to ingredients labelling.  The major objections were increased costs to industry and consumers and compliance issues.

Implementation and Enforcement

A range of views was expressed concerning implementation timeframes and enforcement:
· many were happy with the proposed timeframes of 6 months for unpackaged foods and 2 years for packaged foods recognising the benefits associated with managed change particularly around label changes required for packed products.

· other submitters sought reduced lead in times for packaged goods suggesting that 6 months was adequate and that manufacturers could make such changes readily and at low cost.

· a number of submitters expressed concerns at the apparent low level of enforcement of current CoOL standards and requested that jurisdictions assign higher priority to this matter

Public Awareness

Many submitters indicated that many consumers were confused by the differing declarations regarding country of origin and that an awareness campaign would be helpful in raising consumer awareness and understanding.  This would be assisted by if a single user guide prepared jointly by FSANZ and ACCC were made available 

C5.5
New Zealand Government view

FSANZ has received consistent submissions from the New Zealand Food Safety Authority (NZFSA), which also represented the views of the New Zealand Ministry of Foreign Affairs and Trade (MFAT), the Ministry of Consumer Affairs, and the Ministry of Economic Development on CoOL, and restating the New Zealand position of opposition to mandatory CoOL.  In their submission to the Draft Assessment, NZFSA reiterated its submission at Initial Assessment, that the New Zealand Government has consistently opposed the imposition of mandatory Country of Origin labelling (CoOL), for reasons including its likely trade-restrictive effects and its irrelevance to food safety requirements. NZFSA noted the changes that were suggested at Draft Assessment, particularly that CoOL is now proposed to apply to the final food and not individual ingredients and the changed requirements for unpackaged food, however stated that New Zealand continues to oppose the introduction of mandatory CoOL, and the reasons for this as provided at Initial Assessment remain unchanged.  This position has been reinforced with the release of the Discussion paper.  

Reasons cited include:

· the Proposal has not been able to demonstrate tangible consumer benefits.

· inconsistency with the High Order principles expressed in the policy guidance.

· the prescriptive nature of some provisions e.g. size of lettering for signs relating to unpackaged foods is counter to the general non-prescriptive approach used in the Food Standards Code.

C5.6
 Impact of Consultation on the proposed standard

The three rounds of consultation on Country of Origin Labelling proposal P292 have had a significant impact on the development of the proposed standard.  Many issues raised in submissions to the Initial and Draft Assessment Reports have been incorporated into the final draft.  For example, Option 2 reflects stakeholder desire for:  

· country of origin information for unpackaged foods to be provided on a label rather than ‘on request’. 

· the country or origin to be specified on the label rather than allowing use of the word ‘imported’.

a widening of the type of products to which CoOL requirements apply (extending the requirements to specified unpackaged foods including processed variants); and

· consistency with trade practices law.

C6
Conclusion

Option 2 (revised Standard) addresses the desire of consumers to have access to country of origin information.  Overall stakeholders appear to support CoOL for packaged foods, unpackaged fish, pork, fruit, vegetables and nuts and the extension of CoOL to unpackaged processed forms of those commodities.  There appears to be strong demand for clear CoOL, particularly for the identification of fresh local produce.

The recommended Option provides the best ratio of benefits to costs.  FSANZ notes:

· the uncertain nature of the data available on the costs and benefits of CoOL, and the corresponding uncertainties of predicting benefit and cost (particularly with respect to re-labelling, which may vary from zero to substantial depending on the product line in question);

· that there are likely to be relatively significant compliance costs for certain parts of industry (although these are neither certain nor quantifiable); 

· that many of the perceived benefits of CoOL are intangible.  However, based on consumer research and feedback through the formal and informal consultation processes, when intangible issues of social value are taken into account the revised standard (Option 2) delivers a net benefit overall.  The size of that benefit is difficult to quantify due to the intangibles involved but FSANZ considers that it is unlikely to be large and at the very least would balance the costs to industry with the benefits to consumers;
· there appears to be a general preparedness of the retail sector to supply the requisite information to consumers to enable them make informed choices (and an acknowledgement that this may also have flow-on benefits at the producer and industry level); and

· areas of possible inconsistency with international trade agreements are addressed.

Attachment 4

International experience

A number of Australia’s trading partners have Country of Origin Labelling (CoOL) regulations for foods, but there is considerable variation in the requirements of individual countries, making direct comparison difficult.

CoOL applies across a greater range of products on a vertical commodity basis in the other jurisdictions, than it does in Australia.  Those requirements differ from commodity to commodity, and, as is the case with some commodities in the United Kingdom (UK), not mandatory.  CoOL is not yet mandatory across the board in the United States of America (USA), and in Canada CoOL is generally mandatory for imported products, but variously voluntary or mandatory on certain produce across the range.

Codex Alimentarius Commission (Codex)

The Codex General Standard for the Labelling of Pre-packaged Foods states in section 4.5 that:

· the country of origin should be declared if its omission would mislead or deceive the consumer.

· when a food undergoes processing in a second country, which changes its nature, the country in which the processing is performed shall be considered to be the country of origin for the purposes of labelling.

Codex does make specific provision for CoOL for fresh fruit and vegetables and vertical commodity based standards exist for specified commodities such as avocados, bananas, baby corn and so forth. The Codex Committee on Food Labelling is currently considering whether to approve new work, proposed by the delegation of the United Kingdom and supported by Malaysia and Switzerland, on an amendment to the General Standard for the Labelling of Prepackaged Foods in order to amend the provisions for CoOL. 

United Kingdom (UK) and European Union (EU) 

The CoOL requirements of the UK and the EU reflect, in general, the requirements of the provisions of the Codex General Standard for the Labelling of Pre-packaged foods. 

There are certain commodities for the EU for which there is mandatory CoOL, on a vertical or commodity basis. Such commodities include beef, fruit and vegetables, fish, olive oil, eggs, poultry meat, honey and certain ‘regional’ products – such as those from a particular production area.  Certified logos are allowed for some of those products. Within the commodity standards there are a number of different requirements for how CoOL is to be declared.  

For beef, there are requirements to declare the country of birth, rearing, slaughter and cutting (where applicable) whereas for poultry, it is only required that CoOL be declared where the product originates from outside the EU.

In the UK, CoOL of fresh fruit and vegetables falls outside the scope of the Food Standards Agency (FSA). Policy on this issue lies with the Department of Environment, Food and Rural Affairs (Defra). CoOL is required for beef, veal, fish and shellfish, for both pre-packed and loose products, and for wine and certain fresh fruit and vegetables. For other foods, CoOL is required where purchasers might otherwise be misled. Where voluntary labelling is provided, this information must not mislead the consumer. 

The FSA has produced guidance for industry and enforcement authorities on the interpretation of the existing rules to ensure they address the issues that are of most concern to consumers, with a view to encouraging increased voluntary declarations, and is pressing for changes to EU legislation to require origin labelling on a wider range of foods, and for clear rules on the use of terms like ‘produce of ...’.  The FSA is also putting the case for more origin labelling vigorously at international levels, particularly through the Codex Committee on Food Labelling.

United States of America (USA)

In the USA, CoOL is only mandatory for imported foods under the Tariff Act 1930.  Country of origin claims are regulated by the Federal Trade Commission and the US Customs Service as part of the general trade regulation, rather than by the Food and Drug Administration as part of general food regulation.  The law requires that a country of origin statement be conspicuous.  If a domestic firm’s name and address is declared as the firm responsible for distributing the product, then the country of origin statement must appear in close proximity to the name and address and be at least comparable in letter size.

The Farm Security and Rural Investment Act of 2002, more commonly known as the 2002 Farm Bill, requires mandatory CoOL for beef, pork, fish, perishable agriculture commodities and peanut products produced in the USA by 30 September 2004.  However, the Senate has since approved an omnibus appropriations bill containing a two-year moratorium on mandatory CoOL for products produced in the US.  This would have delayed mandatory CoOL on USA produce until 30 September 2006, but in mid-May 2005 the House Appropriations Committee in the US introduced a fiscal bill to delay mandatory CoOL beyond the September 2006 deadline.  That has delayed mandatory CoOL on meat, fresh produce and peanuts, although mandatory CoOL on seafood took effect in April 2005. CoOL legislation requires retailers to label seafood products as to origin and whether they are wild or farmed.  Seafood used as an ingredient in processed food is exempt.

Beef, pork, and seafood producers associations along with some food retailers and wholesalers vehemently oppose the mandatory labelling, citing its burdensome cost and logistical complications. They are joining forces to craft a cost-effective voluntary program that would provide consumers with CoOL information. In June 2005, legislation was introduced to the Senate that would replace current mandatory CoOL of seafood. 

The new bill directs the Secretary of Agriculture to develop a voluntary labelling program for produce, beef, veal, lamb, pork, and seafood that would replace the current mandatory labelling in place for seafood products.

Canada

The Canadian system of CoOL is broadly similar in structure to the EU/UK model.  Country of Origin is mandatory for various products on a commodity basis, i.e. a ‘vertical’ standard. Generally, few products require a country of origin statement. Country of origin means the last country in which a food product undergoes processing that changes the nature of the food product before it is offered for sale. While most foods do not require CoOL, foods that are wholly imported require a dealer name and address (Consumer Packaging and Labelling Act, Food and Drug Regulations, and Consumer Packaging and Labelling Regulations). When processed fruits and vegetables are imported, the country where the product was packed must be shown clearly and conspicuously on the label, either as a part of the name and address of the foreign operator, or as a separate declaration indicating the origin of the product.

According to the Competition Bureau, two conditions must be met in order to declare a product as ‘Product of Canada’/ ‘Produit du Canada’. Firstly, it is necessary to determine whether the last substantial transformation of the goods was carried out in Canada, thereby resulting in a recognizably new final product that is a product significantly different in appearance from the ingredients individually. Secondly, it is necessary to evaluate the extent to which the final product is composed of Canadian materials and manufactured by Canadians. The total cost of direct Canadian labour and/or Canadian material must represent at least 51 % of the cost of production of the new product. 

For fresh fruit and vegetables, imported produce must bear specific labelling such as ‘Product of’, ‘Produce of’, ‘Grown in’ or ‘Country of Origin’, followed by the name of the country of origin of the produce, or other words which clearly indicate the country in which the produce was grown.  The declarations are subject specific legibility requirements, with font size prescriptions based on the surface area of the label on the container of produce. For certain commodities, such as honey produced in Canada, it is compulsory to use the words, ‘product of Canada’, whereas imported honey may simply bear the declaration ‘Imported’. Other examples of products that do require CoOL are cheese and wine.

Conversely, for foods such as processed fruits and vegetables when these are imported, the country where the product was packed must be shown clearly and conspicuously on the label, either as a part of the name and address of the foreign operator or as a separate declaration indicating the origin of the product.  Where these products are completely prepared in Canada from fruits and vegetables grown and processed in Canada, labelling with ‘Product of Canada/ Produit du Canada’ is optional. 

Where these products are wholly manufactured outside Canada, the declaration of the country of origin is mandatory, whether the goods are sold in their original containers, or repackaged in Canada. 

The country of origin can be declared as part of the name and address of the foreign packer (processor), or as a separate declaration.  Therefore a product is ‘wholly manufactured in a country other than Canada...’ when it has not undergone any processing in Canada and its nature remains the same. Repackaging and labelling a product does not change the nature of the product.

For fish, the name of the country of origin must be clearly identified on the label of any fish or fish product imported into Canada. The wording ‘Product of’ must be used to clearly identify the name of the country of origin. For domestic products CoOL is not required, but may be shown on the label. Entirely imported products have to be labelled with the out of country name and address, the Canadian dealer name and address with bilingual ‘imported by’ or ‘imported for’ statement, or with the Canadian dealer name and address with country of origin statement. 

A food that is not wholly imported requires the Canadian dealer name and address, but not a ‘made in Canada’ statement, unless the criteria are met. The dealer’s name and address is prescribed in instances where countries of origin statements are also mandatory, such as for wine. Non-mandatory claims with respect to country of origin are subject to the Food and Drugs Act and the Consumer Packaging and Labelling Act and must not be false, misleading, deceptive, or create an erroneous impression.
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List of submitters to Draft Assessment and Discussion Paper

Please note that a summary of all submissions made is included on the FSANZ website. 
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Attachment 6

FIRST REVIEW REPORT

PROPOSAL P292

COUNTRY OF ORIGIN LABELLING OF FOOD

1.
INTRODUCTION

Proposal P292 seeks to review and replace the existing transitional Country of Origin Standard 1.1A.3 with a new Standard 1.2.11. 

Standard 1.2.11 was notified to the Ministerial Council on 28 September 2005.  The Ministerial Council requested a First Review of the Standard on 8 November 2005. 

2.
DECISION AND REASONING

FSANZ re-affirms its decision of 23 September 2005 to approve the draft variations to the Australia New Zealand Food Standards Code for the following reasons.

Ultimately, FSANZ’s conclusion must turn on a balancing of competing objectives.  Of greatest relevance to the Ministerial Council request for review are section 10(1)(b) – the provision of adequate information relating to food to enable consumers to make informed choices and section 10(1)(c) – the prevention of misleading and deceptive conduct - on the one hand, and section 10(2)(b) – the promotion of consistency between domestic and international food standards, on the other hand.  

FSANZ, in balancing these considerations, has given appropriate weight to its primary statutory objective of consumer information, whilst having regard to the promotion of consistency between domestic and international food standards.  To the extent that these factors are in competition, FSANZ places more weight on the objective of consumer information.  The potential consumer information advantages to be derived from FSANZ’s approval of the draft standard are considered to outweigh any real or perceived disadvantages associated with international trade considerations.

In these circumstances, FSANZ is compelled to prefer the primary statutory objective of consumer information and the prevention of misleading or deceptive conduct.

Attachment 1

Draft Variations to the Australia New Zealand Food Standards Code
To commence:  On Gazettal

[1]
Standard 1.1A.3 of the Australia New Zealand Food Standards Code is varied by–

[1.1]
omitting subclause 1(1),substituting – 

(1)
For the matters regulated in this Standard, food must comply with this Standard or Standard 1.2.11, but not a combination of, or parts, of both.

[1.2]
omitting subclause 1(4), substituting –

(4)
Subject to subclause 5, this Standard ceases to have effect two years from the commencement of Standard 1.2.11.

[1.3]
inserting after subclause 1(4) –

(5)
Clauses 3, 4, 5 and 6 of this Standard cease to have effect six months from the commencement of Standard 1.2.11.

[2]
Standard 1.2.1 of the Australia New Zealand Food Standards Code is varied by omitting subclause 2(2), substituting – 

(2)
Notwithstanding subclause (1), food for retail sale or for catering purposes must comply with any requirements specified in –


(a)
subclauses 2(2), 3(2), 4(2) and 5(2) of Standard 1.2.3; and

(b)
Standard 1.2.6; and 

(c)
subclauses 4(2) and 4(3) of Standard 1.2.8; and

(d)
subclause 2(3) of Standard 1.2.10; and

(e)
subclauses 2(2) and 2(3) of Standard 1.2.11; and

(f)
subclause 4(3) of Standard 1.5.2; and

(g)
clause 6 of Standard 1.5.3; and

(h)
subclause 4(3) and clauses 5, 6, and 10 of Standard 2.2.1; and

(i)
clause 3 of Standard 2.2.3; and

(j)
subclause 3(2) of Standard 2.6.3; and

(k)
subclauses 3(3) and 3(4) of Standard 2.6.4; and

(l)
subclauses 3(1), 3(2), 3(3) and 3(4) of Standard 2.9.4.
[3]
Standard 1.2.9 of the Australia New Zealand Food Standards Code is varied by omitting the Purpose, substituting – 

Purpose

This Standard sets out general and specific legibility requirements for the labelling of packaged and unpackaged foods.
[4]
The Australia New Zealand Food Standards Code is varied by inserting after Standard 1.2.10 – 

Standard 1.2.11

Country of Origin Requirements 

Purpose

This Standard sets out the requirements for Country of Origin for packaged foods and certain unpackaged foods.

Table of Provisions 

1
Application

2
Labelling requirements

Clauses

1
Application

(1)
For the matters regulated in this Standard, food must comply with this Standard or Standard 1.1A.3, but not a combination of, or parts of, both.

Editorial note:

The transitional country of origin Standard 1.1A.3 continues to operate in parallel to this Standard for a period of two years, with the exception of clauses 3, 4, 5 and 6 of that Standard, which will only operate for a period of 6 months.

In addition, subclause 1(2) of Standard 1.1.1 provides for a 12-month period of grace for compliance with new provisions in the Code.  

The net effect is that, from the commencement of Standard 1.2.11, manufacturers and retailers can continue to comply with Standard 1.1.A3 for a period of three years, except for the requirements in Clauses 3, 4 , 5  and 6.  For those foods, retailers can only continue to comply with those provisions for six months.  After that period, compliance with the requirements of subclauses 2(2) and 2(3) of this Standard will be required.

Alternatively, manufacturers and retailers may comply with Standard 1.2.11 from its commencement, or at anytime from commencement.

(2)
This Standard does not affect the operation of Standard 2.7.5 concerning geographical indications.

(3)
This Standard does not apply to food sold to the public by restaurants, canteens, schools, caterers or self-catering institutions where the food is offered for immediate consumption.

(4)
The requirements in the Table to subclause 2(2) for fresh pork and preserved pork apply 12 months from the commencement of this Standard.

2
Labelling requirements

(1) 
The foods listed in column 1 of the Table to this subclause must comply with the labelling requirements in relation to that food listed in column 2 of the Table.

Table to subclause 2(1)

	Column 1
	Column 2

	Food
	Labelling requirement

	Packaged food (except that to which subclause 2(2) of this Standard applies)
	(a)
a statement on the package that identifies where the food was made or produced; or

(b)
a statement on the package –

(i) 
that identifies the country where the food was made, manufactured or packaged for retail sale; and

(ii)
to the effect that the food is constituted from ingredients imported into that country or from local and imported  ingredients as the case may be.


Editorial Note:

The provisions of subclause 2(1) follow the principles of the Trade Practices Act 1974 (Commonwealth) and the Fair Trading Act 1986 (New Zealand) which contain requirements concerning the place of origin of goods.  

In particular, false or misleading representations concerning the place of origin of goods are prohibited.  Country of origin statements are a sub-set of place of origin.

In complying with this Standard, manufacturers and retailers should be consistent with trade practices law.  For Australia, the provisions of sections 65AA-AN of the Trade Practices Act 1974 govern statements as to the country of origin of goods  There are requirements for the use of  ‘product of’ representations and other statements as to country of origin, such as ‘made in’ or ‘manufactured in’ or other like statements.  These statements may only be used in the following circumstances –

(a)
‘Product of’ is a premium claim  and the country of origin claimed must be the country of origin of each significant ingredient of the food and all or virtually all the processes of production or manufacture of the goods must have happened in that country. 

         ‘Product of’ includes other declarations such as ‘produce of’ and ‘produced in’.

(b)
‘Made in’  - the goods must have been substantially transformed in the country claimed to be the origin and 50% of the costs of production must have been carried out in that country.  Under the Trade Practices provisions, substantial transformation is defined   as –

         ‘a fundamental change…in form or nature such that the goods existing after the change are new and different goods from those existing before the change’.

‘Made in’ includes other declarations such as ‘manufactured in’ or ‘Australian made’ for example.

Where it is not possible for a ‘Made in’ claim to be made, either due to uncertainty around the question of substantial transformation and whether 50% costs of production is met, or to adjust to seasonal changes in availability of individual ingredients, manufacturers may make a qualified claim. Common examples of a qualified claim are ‘Made in Australia from imported ingredients’ or ‘Packaged in Australia from local and imported ingredients’.

The provisions of this Standard should also be read in conjunction with other applicable laws such as the State and Territory Fair Trading Acts and Food Acts.  These Acts contain provisions governing misleading and deceptive conduct in the supply of food in trade and commerce and representations about food that are misleading or deceptive.

Suppliers should, therefore, exercise caution in their country of origin declarations and ensure that the representations that are made are not compromised by conflicting information.  For example, having in large type on a label a map of Australia and the words ‘Proudly Australian Owned’ and in smaller type elsewhere on the label ‘Product of’ naming a different country, while technically compliant with this Standard, may still be misleading or deceptive.

Further information on country of origin claims may be found in ‘Food and Beverage Industry – country of origin guidelines to the Trade Practices Act’ available on the ACCC website.

All labelling must comply with the requirements of Standard 1.2.9, designed to ensure that food labels are clear.  Standard 1.2.9 provides that each word, statement, expression or design prescribed to be contained, written or set out in a label must, wherever occurring, be so contained, written or set out legibly and prominently such as to afford a distinct contrast to the background, and in the English language.

Subclause 2(2), below, of this Standard provides for the Country of Origin Labelling requirements for fresh whole or cut fruit and vegetables which are displayed for retail sale in packages that do not obscure the nature or quality of the food, such as clear plastic or mesh bags.  Under Standard 1.2.1, with some exceptions, this form of packaging is generally exempt from the labelling requirements of the Code.  Country of Origin is one of those exceptions.

(2)
Subject to subclause 3, the foods listed and displayed in the manner described in column 1 of the Table to this subclause must comply with the labelling requirements in relation to that food listed in column 2 of the Table.
Table to subclause 2(2)

	Column 1
	Column 2

	Food
	Labelling requirement

	Where the food is displayed for retail sale other than in a package

Fish, including cut fish, filleted fish, fish that has been mixed with one or more other foods and fish that has undergone any other processing including cooking, smoking,  drying,  pickling or coating with another food
	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.



	Fresh pork, whole or cut, except where the product has been mixed with food not regulated by this subclause

Pork, whole or cut, that has been preserved by curing, drying, smoking or by other means, except where that product has been mixed with food not regulated by this subclause (other than those foods used in the preserving)


	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may.



	Fresh whole or cut fruit and vegetables
	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b)
containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.



	Whole or cut fruit and vegetables where that produce has been preserved, pickled, cooked, frozen or dehydrated except where that produce has been mixed with  food not regulated by this subclause (other than with those foods used in the preserving, pickling or cooking as the case may be)


	A label on or in connection with the display of the  food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.

	Where the food is displayed for retail sale in a package that does not obscure the nature or quality of the food

Fresh whole or cut fruit and vegetables
	A label on the package or in connection with the display of the food –

(a) identifying the country or countries of origin of the food; or 

(b) containing a statement indicating that the foods are a mix of local and/or imported foods as the case may be.


(3)
Where the food listed in Column 1 to the Table to subclause 2(2) is displayed for retail sale other than in a package, and the requirements of Column 2 are being met by a label in connection with the display of the food, in addition to the requirements of Standard 1.2.9, the label must be in size of type of at least 9 mm.

Editorial note:

Subclause 2(2) governs the country of origin requirements for fresh and processed unpackaged produce, or fresh produce that is packaged in such a way that the nature or quality of the food is not obscured, such as in a plastic or mesh bag, that are currently available on the market.

Retailers will have two options.  They may label the individual commodities, such as with a sticker, as is a common practice with apples, oranges and lemons etc.  Or they may place a label on a sign in association with the food in 9 mm type stating the country or countries of origin of the produce or make a ‘qualified claim’ that the foods are a mix of local and/or imported foods as the case may be.  This would commonly be the case with soup mixes of whole vegetables that are displayed for retail sale in a plastic bag.

If the mix comprises Australian produce and produce from other countries, the retailer can either declare each country of origin, or that the food is a mix of local and imported produce.

If the mix comprises produce from other countries, the retailer may either declare the individual countries of origin, or declare that the food is made up of imported produce.

This subclause also applies to unpackaged fish, fruit and vegetables that have undergone some form of processing.  In the case of fruit and vegetables, the subclause applies to food products such as olives that have been soaked in salt water or vinegar, sun-dried tomatoes in olive oil or tofu.  Where those products have been mixed with other foods not regulated by the subclause, such as pasta, the country of origin provisions do not apply.

Standard 1.2.9 provides that each word, statement, expression or design prescribed to be contained, written or set out in a label must, wherever occurring, be so contained, written or set out legibly and prominently such as to afford a distinct contrast to the background, and in the English language.

Fruit and vegetables are defined in Standard 2.3.1, and that definition includes nuts.

To commence:  Six months from Gazettal

[5]
The Australia New Zealand Food Standards Code is varied by – 

[4.1]
omitting clauses 3, 4, 5 and 6 of Standard 1.1A.3
To commence:  Two years from Gazettal

[6]
The Australia New Zealand Food Standards Code is varied by – 

[4.1]
omitting Standard 1.1A.3
[4.2]
omitting subclause 1(1) of Standard 1.2.11, substituting – 

Deleted 
Attachment 2

Australia New Zealand Food Regulation Ministerial Policy Guidelines

Country of Origin Labelling of Food

SCOPE/ AIM

To develop regulatory principles for country of origin labelling to ensure that Food Standards Australia New Zealand (FSANZ) meets its statutory obligations under Section 10 of the Food Standards Australia New Zealand Act 1991.  In meeting its statutory obligations, it is recognised that country of origin labelling is not a public health and safety issue.

HIGH ORDER PRINCIPLES

· Ensure that consumers have access to accurate information regarding the contents and production of food products.

· Ensure that consumers are not misled or deceived regarding food products.

· Be consistent with, and complement, Australia and New Zealand national policies and legislation including those relating to fair-trading and industry competitiveness.

· Be cost effective overall, and comply with Australia and New Zealand obligations under international trade agreements while not being more trade restrictive than necessary

SPECIFIC PRINCIPLES

· Balance the benefit to consumers of country of origin labelling with the cost to industry and consumers of providing it.

· Ensure consistent treatment of domestic and imported food products with regard to country of origin requirements.

POLICY GUIDANCE

In developing a new standard for country of origin labelling in the Food Standards Code, FSANZ should ensure that:

· the standard is consistent with the High Order and Specific Principles;

· country of origin labelling of food is mandatory for the purpose of enabling consumers to make informed choices;

· country of origin labelling applies to the whole food, not individual ingredients; and

· consideration is given to the existing temporary Australian standard (Standard 1.1A.3).

As endorsed by ANZFRMC – August 2003
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