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Statutory Rules
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RULES UNDER THE FEDERAL COURT OF AUSTRALIA
ACT 1976

We, Judges of the Federal Court of Australia hereby make the following
Rules of Court under the Federal Court of Australia Act 1976.
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1979 Federal Court Rules No. 140
FEDERAL COURT RULES
ORDER 1
PRELIMINARY
1. These Rules may be cited as the Federal Court Rules.
2. These Rules shall come into operation on | August 1979,

3. Upon the coming into operation of these Rules, the Federal Court
of Australia Rules, being Statutory Rule No. 20 of 1977 and Statutory

Ruie No. 220 of 1977, are repealed.

4. Inthese Rules, unless the contrary intention appears—

“ the Act >’ means the Federal Court of Australia Act 1976;

“ Australia >’ or * the Commonwealth *° means the Common-
wealth of Australia and when used in a geographical sense
includes external territories;

"~

£

committee *° includes a person entrusted under a law of the
Commonwealth, or of a State or Territory, with the care or
management of the person or estate of a mentally disabled
person;

-~

‘ Commonwealth »* means the Commonwealth of Australia
and includes a Territory;

-

‘ convention >’ means an agreement, arrangement, treaty or
convention made between the Crown in right of the Com-
monwealth or, where appropriate, in right of a State, and a
country other than Australia regarding legal proceedings in
civil matters;

“ convention country >’ means a country other than Australia to
which a convention applies;

1] 1

corporation "’ includes any artificial person other than an
organization;

“ cross-claim ** includes a counter-claim, cross-action, set-off,

and third party claim;

“ directions hearing > means a directions hearing appointed in
an application pursuant to Order 4, and except for the pur-
poses of computation of time within which acts must be
done, includes any other hearing on which the Court gives
directions a5 to the conduct of the proceedings;

“ document ™ includes any record of information, which is a
document within the definition contained in section 7A of
the Evidence Act 1905;
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416 No. 140 Federal Court Rules 1979
“ document exchange box ™ means a box in a document
exchange approved by the Registrar;

*“ examiner ”’ means an officer of the Court or other person
appointed under Order 24 for the examination on oath be-
fore him of any person;

*“ hearing *’ includes any hearing before the Court, whether
final or interlocutory, and whether in open court or in
chambers;

“ Judge ** means a Judge of the Court (including the Chief
Judge) and in the expression ““the Court or a Judge”’ means
a Judge sitting in chambers;

“ mentally disabled person *’ means a person who, owing to
mental illness, is incapable of managing his affairs in re-
spect of the proceedings;

* organization " has the same meaning as in the Conciliation and
Arbitration Act 1904,

*“ person under disability >’ means an infant, minor or mentally
disabled person;

*“ pleading " includes a statement of claim and a cross-claim to
which Order 5 applies and subsequent pleadings, but does
not include an application, notice of motion or affidavit;

“ proper place " in relation to any proceedihg--

(a) where there has been no transfer means the place at
which the proceeding was commenced;

(b) where there has been a transfer means the place to
which the proceeding was transferred;

“ Registrar *’ means the Registrar or a District Registrar of the
Court, and includes a Deputy Registrar or a Deputy Dis-
trict Registrar of the Court or other officer for the time
being discharging the duties of any one of them, and when
used in relation to any proceeding means the Registrar or
District Registrar at the proper place;

includes the Prnincipal Registry and a District

“ Registry *’
Registry,
‘“ Rules ** means Federal Court Rules;

‘ Sheriff *’ includes a Deputy Sheriff or any person for the time
being discharging the duties of Sheriff or Deputy Sheriff;

“ trial " includes any hearing other than an interlocutory hear-
ing; and

“ tutor ** means a next friend, guardian ad litem or committee of
the person or estate of a person under disability.
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1979 Federal Court Rules No. 140 417

5. Unless the contrary intention appears, where under these Rules Orderon
the Court has the power to make an order or do any other act or thing, it s
may make that order or do that other act or thing on terms.

6. (1) The first document filed in any proceeding shall have a serial Serial
number assigued to-it for the Division of the Court and for the Registry Number
in which it is filed, and that and each other document in the proceedings
shall bear that number preceded by a reference to the appropriate Regis-
try and Division together with a reference to the calendar year in which
the first document is filed.

(2) A new series of numbers shall be commenced at the beginning of
each calendar year.

7. (1) Subject to sub-rule (2), the forms in the First Schedule shall Forms
be used where applicable notwithstanding the absence of any specific
provision in the Rules in respect of the use of any particular form.

(2) It shall be sufficient compliance with these Rules as to the form
of any document if the document is substantially in accordance with the
requirement or has only such variations as the nature of the case
requires.

8. The Court may dispense with compliance with any of the Relieffrom
requirements of the Rules, either before or after the occasion for com- Rules
pliance arises.

9. (1) Where a person desires to commence a proceeding or take Proceedings
any step in a proceeding, and the manner or form of procedure is not Yéingorin
. doubt
prescribed by the Act or the Rules or by or under any other Act, or that
person is in doubt as to the manner or form of procedure, the Court may,

on application by that person, give directions.

(2) A preceeding commenced in accordance with the directions of
the Court shall be well commenced.

(3) A step taken in accordance with the directions of the Court shall
be regular and sufficient.

10. In any case where the Regulations made under the Conciliation Conciliation
and Arbitration Act 1904 prevail over the provisions of these Rules, it j{;‘é. :
. . . ' itraton

shall, to the extent that duplication would otherwise be involved, be un- Reguiations

necessary to comply with these Rules.

11. (1) Except as to Order 41 (which relates to form of documents), Bankruptey

these Rules do not apply to proceedings under the Bankruptcy Act 1966. f;;ffcable
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(2) Subject to Order 41, the practice and procedure of the Court in
relation to proceedings under the Bankruptcy Act 1966 shall be in ac-
cordance with the Bankruptcy Rules and the Bankruptcy (Offences)
Rules as in force for the time being.

ORDER 2
SITTINGS AND VACATION

1. ‘The sittings of the Full Court in the Court’s appellate jurisdiction
shall be held in each year at such times and places as the Chief Judge
directs.

2. There shall be a fixed vacation in each year during the period
from the beginning of the Monday before 24 December until the first
Monday in February together with such other variable vacation or va-
cations as the Chief Judge shall determine.

3. The day after Easter Monday in cach year is a holiday to be
observed by the Court and the Registry.

ORDER 3
TIME

1. In any judgment or order and in any document in any proceeding,
unless the context or subject matter otherwise indicates or requires,
“month’’ means calendar month.

2. (1) Any period of time fixed by rules or by any judgment or order
or by any document in any proceeding, shall be reckoned in accordance
with this rule.

(2} Where a time of one day or a longer time is to be reckoned by
reference to a given day or event, the given day or the day of the given
event shall not be counted.

(3) Where, apart from this sub-rule, the period in question, being a
period of 5 days or less, would inciunde a day on which the Registry is
closed, that day shall be excluded.

(4) Where the last day for doing a thing is a day on which the Regis-
try is closed, the thing may be done on the next day on which the Regis-
try is open.

(5) Sub-section 36 (2) of the Acts Interpretation Act 1901 does not
apply to these Rules.
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1979 Federal Court Rules No. 140 419

3. (1) The Court or a Judge may by order extend or abridge any Extension

time fixed by the Rules or by any judgment or order. ;‘g‘rji dgment

(2) The Court or a Judge may extend time under sub-rule (1) either
before or after the time expires and whether or not an applicaton for the
extension is made before the time expires.

- (3) The period within which a person is required by rules or by any
order to serve, file or amend any pleading or other document may be ex-
tended by consent without an order for extension.

4. Where no time is fixed by the Rules or by any judgment or order Fixing times
of the Court or a Judge for the doing of any thing in or in connection with '
any proceeding, the Court may, by order, fix the time within which the
thing is to be done.

5. Inthe period from the beginning of the day on which the fixed va- Vacation
cation begins until the end of 14 January next following, time shall not,
unless the Court otherwise orders, run so as 1o put any party in default in
respect of any act for the doing of which a time is fixed by the Rules or by
any judgment or order of the Court but business may be done during
that period.

6. (1) The District Registries of New South Wales and Victoria Registuy
shall be open to the public for business between 10 in the morning and 4 hovrs
in the afternoon, except on Saturdays, Sundays and other holidays.

(2) The Principal Registry and the District Registries of the States
other than New South Wales and Victoria and of the Territories, shall be
open to the public for business from 10 in the morning until 1 in the
afternoon and from 2 until 4 in the afternoon, except on Saturdays, Sun-
days and other holidays.

(3) A Registry may in the discretion of the Registrar, and shall on
the direction of a Judge, be opened at other times for urgent business.
ORDER 4
COMMENCEMENT OF PROCEEDINGS

1. (1) Except as otherwise provided in these Rules all proceedings Commence-
in the Court’s original jurisdiction shall be commenced by filing an mMentby.

application. £€§L°§“°“‘
(2) An application shall be in or substantially in the form numbered

5 in the First Schedule.
2. (1) A party claiming relief shall be called an applicant. Parties

(2) A party against whom relief is claimed shall be called a
respondent.
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420 No. 140 Federal Couri Rules 1979

Relief 3. (1) The application shall state specifically the relief claimed by
claimed the applicant.

(2) Where the claim for relief includes a claim for the determination
or direction of the Court on any question, the application shall state the
question.

(3) Costs need not be specifically claimed.
~ (4) Exemplary damages shall be specifically claimed.

Name, 4. (1) Anapplication shall contain—
address, &c. .
(a) the name and address of the applicant;
(b) where a party sues or is sued in a representative capacity a
statement of that fact;

{c) where the applicant sues by a solicitor, the name, address
and telephone number of the solicitor; ‘

(d) where the applicant sues by a solicitor and that solicitor has
another solicitor as agent for him in the proceeding, the
name, address and telephone number of the agent; and

(e) an address for service.

(2) Where it appears from an application that the applicant sues by
a solicitor—

(a) the solicitor shall, on request in writing by a respondent,
declare in writing whether the application was filed by him;
and

{b) if the solicitor declares in writing that the application was
not filed by him, the Court may, on application by a respon-
dent, stay the proceeding.

Notice to 5. Where there is a respondent, an application shall bear a note
appear that_

(a) ifthere is no attendance before the Court by the respondent
or his counsel or solicitor at the time and piace stated in the
application, the proceeding may be heard and the respon-
dent will be liable to suffer judgment or an order against
him; and _ ,

(b) before any attendance at that time the respondent must
enter an appearance in the Registry.

Affidavit or 6. (1) The applicant shall file and serve with the application either

S ment of an affidavit or a statement of claim, whichever is appropriate.

Form? (2) The affidavit or statement of claim shall show—

(a) the nature of the applicant’s claim; and
(b) the material facts on which it is based.
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7.(1) Upon an application and affidavit or statement of claim being
filed, the Registrar on the applicant’s request shall sign and seal with the
seal of the Court a sufficient number of copies of the application for ser-
vice and proof of service.

(2) The serial number of the proceeding shall be endorsed on each
document.

8. Subject to rule 9, an application shall state a date for a directions
hearing.

9. (1) Where by his application an applicant seeks interlocutory
relief, he shall make a distinct clalm for that relief.

(2) A date for the hearing of the claim for 1nterlocutory relief shall
be endorsed on the application.

(3) Where a date for hearing is endorsed on the application under
sub-rule (2), a separate date for a directions hearing shall not also be
endorsed on the application.

(4) Atthe hearing of the claim for interlocutory relief the Court may
give such directions as it thinks fit as on a directions hearing.

10. (1) The date for a hearing under rule 8 or rule 9 to be endorsed
on the application shall be obtained from the Registry.

(2) Where the Court has made an order abridging time, the appli-
cation shall bear a note of the order made.

11. The time to be limited for a respondent to enter an appearance
shall be not later than the date for hearing stated in the application pur-
suant to rule 8 or rule 9 of this Order.

12. An application and affidavit or statement of claim shall, unless
the Court otherwise orders, be served upon the respondent named in the
application in accordance with Order 7, not less than five days before the
date appointed for hearing pursuant to rule 8 or rule 9 of this Order.

13. (1) Where a date for hearing has been obtained or made, the
Court or the Registrar may alter the date to a later date and may
authorize the solicitor for a party to make corresponding alterations in
any copy for service of any application or notice.
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(2) The Registrar may give authority by telephone or by such other ‘

means as he thinks fit.
14. (1) Subject to sub-rule (2) and to Order 43 (which relates to

disability), any person may proceed in the Court by a solicitor or in
person.
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(2) Except as provided by or under any Act, a corporation may not,
without the leave of the Court, commence or carry on any proceeding
otherwise than by a solicitor.

(3) Sub-rule (2} does not apply to an organization.

15. (1) This rule shall operate only for so long as sub-section 141A
(2) of the Conciliation and Arbitration Act 1904 specifies the making of a
rule as a condition precedent to the grant of financial assistance.

(2) A proceeding under section 140 of section 141 of the Concili-
ation and Arbitration Act 1904 shall be by rule in accordance with Form
6 calling upon the person or organization concerned to show cause why
the order should not be made.

(3) An application for a rule specified in the last preceding sub-
regulation may be made to a Judge ex parte supported by an affidavit
verifying the facts upon which the application is based.

(4) The affidavit in support of an application under section 140 of
the Conciliation and Arbitration Act 1904 shall set forth—

(a) the rule, or the part of the rule of the organization, to which
the application relates;

(b) the ground specified in that section upon which the appli-
cation is founded; and

{c) ashortstatement of the reasons relied on by the applicant.

(5) The affidavit in support of a complaint under section 141 of the
Conciliation and Arbitration Act 1904 shall set forth—

(a) the rule or rules of the organization the performance or
observance of which is in question;

(b) the nature of the order sought; and

{c¢) a short statement of the grounds relied on by the applicant
as establishing the obligation of the person against whom
the order is sought to perform or observe the rule or rules in
question. '

(6) Assoon as practicable after an application for a rule specified in
sub-regulation (1) of this regulation is granted, the applicant shall file
the rule and the supporting affidavit with the Registrar.

16. (1) This rule shall operate only for so long as sub-section 191
(2) of the Conciliation and Arbitration Act 1904 provides to the effect of
sub-rule (2) hereof.

(2) A proceeding under section 191 of the Conciliation and Arbi-
tration Act 1904 may be instituted by summons issued upon information
without indictment.
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ORDER 5
CROSS-CLAIMS AND THIRD PARTY CLAIMS

1. (1) A respondent may cross-claim against an applicant for any

423

Claim b

relief to which the respondent would be entitled against the applicant if fespondent

the applicant were a respondent in a separate proceeding commenced In
the Court by the respondent for that purpose.

{(2) A respondent may cross-claim against any person whether
another party or a third party for any relief which is related to or con-
nected with the subject of the proceeding.

(3) Without prejudice to the generality of sub-rule (2), a respondent
may cross-claim for contribution or indemnity.

2. (1) A cross-claim shall be entitled in the proceeding with an ad-
dition showing the names of the parties to the cross-claim.

(2) Order 4, rule 3 applies to a cross-claim whether the cross-claim is
against an applicant or any other person.

3. On a cross-claim being filed, a document afterwards filed or used
1n the proceeding shall be entitled in the manner in which the cross-claim
15 entitled.

4. Rules 5 and 6 of this Order apply where a proceeding is
~commenced by application supported by statement of claim, or where
the Court has ordered that the proceeding continue on pleadings.

5. (1) A respondent may file a pleading by way of cross-claim
within the time fixed for filing his defence or any extension thereof.

(2) A cross-claim under sub-rule (1) shall be in or substantially in
the forms numbered 8, 9 or 10 in the First Schedule.

(3) Where a cross-claimant cross-claims solely against a party who
claims in the proceeding against the cross-claimant, the cross-claimant
may add the cross-claim to his defence.

(4) Subject to Order 11, rule 16 (which relates to embarrassing pro-
ceedings and the like), a cross-claimant may in his cross-claim plead all
or any of the facts on which he relies by reference to the prior pleadings
in the proceedings.

(5) A cross-claimant shall, in addition to pleading any other facts on

which he relies, plead the facts showing that the cross-¢laim 1s one to
which rule 1 of this Order applies.
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6. (1) Where a respondent to a cross-claim is made a party to the
proceedings by the filing of the cross-claim, he may, by notice filed and
served on the cross-claimant, require the cross-claimant to serve on him
all or any of the pleadings in the proceeding filed before the filing of the
cross-claim.

(2) A respondent to a cross-claim may add a notice under sub-rule
(1) to his notice of appearance.

(3) Where a notice under sub-rule (1) is served on a cross-claimant
then, unless the Court otherwise orders, he shall, within three days after
service of the notice or such longer times as may be specified in the
notice, serve on the respondent to the cross-claim giving the notice each
pleading mentioned in the notice.

7. Rules 8 and 9 apply where a proceeding is commenced by
application supported by affidavit and where—

(a) across-claim is filed before the directions hearing; ot

(b) a cross-claim is filed after the directions hearing and the
Court has not ordered that the proceedings continue on
pleadings.

8. (1) Subject to sub-rules 9 (1) and (2), a respondent may cross-
claim against an applicant or any other party without the leave of the
Court, but may not cross-claim against any other person not being a
party without such leave.

(2) Subject to sub-rule (4), a respondent shall not cross-claim
against an applicant before he has filed an affidavit in reply to the appli-
cant’s claim.

(3) A cross-claim shall be in or substantially in the forms numbered
8 or 9 in the First Schedule, and shall be accompanied by an affidavit
stating—

(a) the nature of the cross-ciaim;
(b) the material facts on which the cross-claimant relies; and

{¢) the facts showing that the cross-claim is one to which rule 1
of this Order applies.

(4) A respondent who cross-claims against an applicant only may
include the matters referred to in sub-rule (3) in his affidavit in reply to
the applicant’s claim, and need not file a separate affidavit in support of
the cross-claim.

9. (1) A respondent desiring to cross-claim after the directions
hearing shall obtain all necessary directions at the directions hearing in
relation to the cross-claim, including the time within which the cross-
claim is to be filed.
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(2) A respondent who does not obtain directions pursuant to sub-
tule (1) shall not cross-claim after the directions hearing without the
leave of the Court.

425

10. (1) Where a respondent to a cross-claim has, on the date of Service

filing the cross-claim, an address for service in the proceeding, the cross-
claimant shall, on that date, serve the cross-claim on the respondent to
the cross-claim.

(2) Where a respondent to a cross-claim has an address for service
in the proceeding, personal service of the cross-claim on him is not
required.

(3) Order 7, rule 11 (which relates to cases where filing operates as
service ) does not apply to the service of a cross-claim.

11. (1) Subject to this Order and to Order 11, a proceeding on a
cross-claim shall follow as nearly as may be the course of the proceeding
on the originating process in respect of which the cross-claim is filed.

(2) Subject to this Order and to Order 11, and without limiting the
generality of sub-rule (1), these Rules apply to a cross-claim and the
proceeding arising from it as they apply to the originating process in re-
spect of which the cross-claim is filed and the proceeding arising from it.

(3) Sub-rules(1)and(2) apply asif—
(a) the cross-claim were the originating process in respect of
which the cross-claim is filed;
(b) the cross-claimant were an applicant; and

(c) the respondent to the cross-claim were a respondent.

(4) An applicant in an originating process need not enter an appear-
ance to a cross-claim in the same proceeding.

{(3) An appearance entered by a party to the proceeding shall, upon
service of a cross-claim on him, operate as an appearance to the
cross-claim.

(6) A cross-respondent who has not previously entered an appear-
ance in the original proceedings shall enter an appearance—

(a) where the cross-claim is served on him before the date
appointed for a directions hearing in the application in the
original proceeding—before that date; or

(b) in any other case—within 14 days after service of the cross-
claim on him.

Conduct of
proceeding
generally

{7) Subject to this Order, the trial or hearing and 2ll other steps in

the proceeding on the cross-claim shall as far as practicable be carried on
together with the trial or hearing and similar steps in the proceeding on
the originating process in respect of which the cross-claim is filed.
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12. (1) A party to the proceeding may, at any time after the filing of
a cross-claim, move for directions.

(2) On any directions hearing, or on the tria] or hearing of the cross-
claim, the Court may—

(a)
(b)

(c)

(d)

(e)

make any order or direction it may make under Order 10
(which relates to directions hearings);

order that any claim, question or issue in or arising on the
cross-claim be tried in such manner as the Court may
direct;

give to a respondent to the cross-claim leave to defend the
claim on the originating process or any other cross-claim in
the proceeding, either alone or in addition to any other
party;

give to a respondent to the cross-claim leave to appear at
the trial or hearing of the claim on the originating process
or on any other cross-claim in the proceeding and to take
such part in the trial or hearing as the Court thinks fit;

dismiss the cross-claim;

(f) determine the extent to which the cross-claimant and a re-

(g)
(h)

spondent to the cross-claim shall be bound as between
themselves by a judgment (including a judgment by con-
sent or by default) or decision (including a decision by con-
sent) on the claim on the originating process or any other
cross-claim in the proceeding;

pronounce such judgment as the nature of the case may
require;

give such directions as the Court thinks fit for having the
rights and liabilities of the parties determined and en-
forced, including any order or direction which may be
made or given under this Order.

(3) Order 10, rules 4-7 (directions hearing) apply to a motion for di-
rections under this rule.

13. Where a respondent to a cross-claim does not enter an

.appearance or file a defence, if and as required by these Rules, or does

not file a defence in accordance with an order to do so, a judgment (in-
cluding a judgment by default or by consent) or decision (including a de-
cision by consent) on any claim, question or issue in the proceeding on
the originating process or on any other cross-claim in the proceeding
shall, unless the Court otherwise orders, be binding as between the cross-
claimant and the respondent to the cross-claim so far as the judgment or
decision is relevant to any claim, question or issue in the proceeding on
the cross-claim.
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14. Where judgment on a cross-claim is pronounced and an order SettinF aside
made in default of appearance or where applicable, in default of defence S‘lfga‘r‘ngm
or in consequence of default in compliance with an order or direction of s
the Court, the Court may set aside or vary the judgment or order.

15. A cross-claim may proceed notwithstanding that judgment has Separate
been pronounced and an order made and entered on the originating pro- Prosecution
cess or any other cross-claim in the proceeding, or that the proceeding on
the originating process or any other cross-claim is stayed, dismissed or
discontinued.

16. Where a respondent makes a cross-claim for contribution or Contribution
indemnity in respect of a claim against him in the proceeding— or indemaity

(a) an order on a judgment for the claimant on the cross-claim
shall not be entered except by direction of the Court;

(b) judgment for the claimant on the cross-claim shall not, un-
less the Court otherwise orders, be enforced by execution
until satisfaction of any judgment in the proceeding against
the cross-claimant.

17. Where in any proceeding— Offer of

(a) a party (in this rule called the first party) stands to be held contribution
liable to another party (in this rule called the second party)
to contribute towards any debt or damages which may be
recovered against the second party in the proceeding; and

(b) " the first party, at any time after he has entered an appear-
ance, makes an offer to the second party to contribute to a
specific extent.to the debt or damages,

then, if the first party makes the offer without prejudice to his defence,
the offer shall not be brought to the attention of the Court until all ques-
tions of liability or amount of debt or damages have been decided.

ORDER 6
PARTIES AND CAUSES OF ACTION

1. Subject to rule 6 an applicant, whether claiming in the same or Multiple
different capacities, may, in any proceeding, claim relief in respect of caims
more than one cause of action.

2. Two or more persons may be joined as applicants or respondents Joinder of
; HI arties
in any proceeding ) Ig’en erally
(a) where—
(i) if a separate proceeding were brought by or against
each of them, as the case may be, some common
question of law or of fact would arise in all the pro-
ceedings; or
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(i) all rights to relief claimed in the proceeding
(whether they are joint, several or alternative} are in
respect of or arise out of the same transaction or
series of transactions; or

(b} wherethe C_ourt gives leave so to do.

3. (1) Where, in any proceeding, the applicant claims relief to
which any other person is entitled jointly with him—

(a) all persons so entitled shall be parties to the action; and '

(b) any of them who does not consent to being joined as an ap-
plicant shall be made a respondent.

(2) Sub-rule (1) applies subject to any Act and subject to section 62
of the Bankruptcy Act 1966 and applies unless the Court gives leave to
the contrary.

4. (1) The Court may grant leave under rule 2 before or after the
joinder and may grant leave under sub-rule 3 (2) before or after the
non-joinder.

(2) An applicant may apply for leave under rule 2 or sub-rule 3 (2)
either before or after the filing of his originating process and may apply
without serving notice of the motion on any person on whom the appli-
cation has not been served.

5. (1) Where, in any proceeding, relief is claimed against a
respondent who is jointly liable with some other person and also sever-
ally liable, that other person need not be made a respondent to the
proceeding.

(2) Where persons may be jointly, but not severally, liable and relief
is claimed against some but not all of those persons in a proceeding, the
Court may stay the proceeding until the other persons so liable are
added as respondents.

6. Where any joinder of parties or of causes of action may
complicate or delay trial of the proceeding or is otherwise inconvenient,
the Court may order separate trials or make such other order as the
Court thinks fit.

7. (1) A proceeding shall not be defeated by reason of the mis-
joinder of a party or the non-joinder of any person as a party.

(2) The Court may in any proceeding determine the issues or ques-
tions in dispute so far as they affect the rights and interests of the parties.

8. (1) Where a person who is not a party—
{a) ought to have been joined as a party; or
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(b) is a person whose joinder as a party is necessary to ensure
that all matters in dispute in the proceeding may be effec-
tually and completely determined and adjudicated upon,

the Court, on application by him or by any party or of its own motion,
may order that he be added as a party and make orders for the further
conduct of the proceeding,

(2) A person shall not be added as an applicant without his consent.

9. Where a party—
(a) has been improperly or unnecessarily joined; or
(b) has ceased to be a proper or necessary party,

the Court, on application by any party or of its own motion, may order
that he cease to be a party and make orders for the further conduct of the
proceeding.

429

Removal of
parties

10. (1) Where a party dies or becomes bankrupt but a cause of Death,

action in the proceeding survives, the proceeding shall not abate by
reason of the death or bankruptcy.

(2) Where the interest or liability of a party passes by assignment,
transmission, devolution or otherwise to another person, the Court may
make orders for the addition, removal or re-arrangement of parties and
may make orders for the further conduct of the proceeding,.

(3) The Court may act under sub-rule (2) on application by a party
or by a person to whom the interest or liability passes or of its own
motion.

11. (1) Without limiting the generality of the powers of the Court
under rules 8, 9 and 10, orders under those rules for the further conduct
of the proceeding may include orders relating to--

(a) service of the order and other documents in the proceeding;

(b) amendment;

(¢) appearance of added parties; and

(d) substitution of one party for another party or former party.

(2) Where the Court orders that a party be substituted for another

party or a former party, all things done in the proceeding before the
making of the order shall, unless the Court otherwise orders, have effect
in relation to the new party as those things had effect in relation to the

old, but entry of appearance by the old party shall not dispense with
entry of appearance by the new.

(3) Su-bjeét to sub-rule (2), where a party is added pursuant to an

order under rule 8 or rule 10, the date of commencement of the proceed-

ing so far as concerns him shall be the darte of filing of the originating
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process amended so as to add him as a party or, where an amended orig-
Inating process is not filed, the date of the amendment adding him as a

party.

12. (1) Where—

(a) aparty dies but a cause of action in the proceeding survives
his death; and

(b) an order under rule 10 for the addition of a party in sub-
stitution for the deceased party is not made within three
months after the death,

the Court may, on application by a party or by a person to whom liability
on the cause of action survives on the death, order that, unless, within a
specified time after service of the order in accordance with sub-rule (2),
a party is added in substitution for the deceased party, the proceedings
be dismissed so far as concerns relief on the cause of action for or against
the person to whom the cause of action or the liability thereon, as the
case may be, survives on the death.

(2) On making an order under sub-rule (1), the Court shall give
such directions as it thinks fit for service of the order on the persons
{whether parties or not) interested in continning the proceeding.

13. (1) Where numerous persons have the same interest in any
proceeding the proceeding may be commenced, and, unless the Court
otherwise orders, continued, by or against any one or more of them as
representing all or as representing all except one or more of them.

(2) At any stage of a proceeding pursuant to this rule the Court, on
the application of the applicant, may appoint any one or more of the re-
spondents or other persons (as representing whom the respondents are
sued) to represent all, or all except one or more, of those persons in the
proceeding.

(3) Where, under sub-rule (2), the Court appoints a person who is
not a respondent, the Court shall make an order under rule 8 adding him
as a respondent.

(4) A judgment pronounced or an order made in a proceeding pur-
suant to this rule shall be binding on ail the persons as representing
whom the applicants sue or, as the case may be, the respondents are sued
but shall not be enforced against any person not a party to the proceed-
ing except with the leave of the Court.

(5‘) An application for leave under sub-rule (4) shall be made by
motion, notice of which shall be served personally on the person agamst
whom it is sought to enforce the jud gment or order.

(6) Notwithstanding that a judgment or order to which an appli-
cation under sub-rule (5) relates is binding on the person against whom
the application is made, that person may dispute liability to have the
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judgment or order enforced against him on the ground that by reason of
facts and matters particular to his case he is entitled to be exempted from
the liability.

(7) This rule does not apply to a proceeding concerning property
subject to a trust or included in a deceased estate.

14. (1) A proceeding concerning property subject to a trust or in-
cluded in a deceased estate may be brought by or against the trustees or
personal representatives without joining a person having a beneficial
interest in the trust or estate and unless the Court otherwise orders on the
ground that the trustees or personal representatives could not or did not
represent the interest of that person, an order granted or made in the
proceeding is binding on that person.

(2) Sub-rule (1) does not limit the power of the Court to order a per-
son having an interest to be made a party.

15. (1) Where in any proceeding it appears to the Court that a
deceased person was interested, or that the estate of a deceased person is
interested, in any matter in question in the proceeding and that he has no
personal representative, the Court may, on the application of any party—

(a) order that the proceeding continue in the absence of a per-
son representing the estate of the deceased person; or

(b) by order {with the consent of the person appointed)
appoint a person to represent that estate for the purposes of
the proceeding.

(2) An order under sub-rule (1), and any judgment or order sub-
sequently pronounced or made in the proceeding, shall bind the estate of
the deceased person to the same extent as the estate would have been
bound had a personal representative of the deceased person been a party
to the proceeding. '

(3) Before making an order under this rule, the Court may require
notice of the application for the order to be given to such (if any) of the
persons having an interest in the estate as it thinks fit.

16. The Court may give the conduct of the whole or any part of any
proceeding to such person as it thinks fit.
ORDER 7
SERVICE

1. (1) Subject to the provisions of this Order, originating process
shall be served personally on each respondent.

(2) The copy for service shall be signed and sealed as mentioned in
Order 4, rule 7.
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(3) Where a respondent to any originating process files an uncon-
ditional appearance, the originating process shall be taken to-have been
served on him personally on the date on which his notice of appearance
is filed or on such earlier date as may be proved.

Personal 2. (1) Personal service of a document is effected on—

service; how

effected (a) an individual—by leaving a copy of the document with
him;

(b) a corporation or organization—by leaving a copy of the
document at the registered office of the corporation or
organization or, if there is no registered office at the princi-
pal place of business or the principal office with some per-
son apparently an officer of or in the service of the corpor-
ation or organization and apparently of or above the age of
sixteen years; and

(c) an unincorporated association—by leaving a copy of the
document at the principal place of business or the principal
office of the association with some person apparently an
officer of or in the service of the association and apparently
of or above the age of sixteen years;

or as the Court or a Judge may direct.
(2) If a person refuses to accept service of a document, personal ser-

vice may be effected on him by putting the document down in his pres-
ence and telling him the nature of'it.

(3) It shall not be necessary in order to effect personal service that
the original document be shown,

Mode of 3. A document which is not an originating process and which is

service required or permitted to be served in any proceeding may be served per-
sonally, but unless personal service is expressly required, it need not be
served personally.

Ordina 4. (1) Where personal service of a document is not required, the

serv1cer¥10w document may be served—

effected
(a) by leavinga copy of the document at the proper address of
the person to be served between the hours of nine in the
morning and five in the afternoon on any day on which the
Registry in that State or Territory is open; or

(b) by sending a copy of the document by pre-paid post
addressed to the person to be served at his proper address;
or

(¢) where any enactment of the Commonwealth or of the State
or Territory in which service is to be effected provides for
service of a document on a corporation or organization by
serving the document in accordance with such provision; or
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(d) where a person to be served has, under rule 7 of this Order,
filed a notice for service at an exchange box of a solicitor, by
leaving a copy of the document, addressed to that solicitor,
in that exchange box.

. (2) For the purposes of sub-rule (1), the proper address of a person

shall be the address for service of that person in the proceeding but if, at
the time when the copy.is left or posted pursuant to sub-rule (1), he has
no address for service in the proceeding, his usual or last known place of
business or of abode shall be his proper address.

(3) The time of service of any document for the purpose of any pro-
ceeding shall, where the copy of the document—

(a) is sent by pre-paid post in accordance with paragraph
{1) (b)—beseven days after the copy is so sent; or '

(b} is left in an exchange box in accordance with paragraph
(1) (d)—be two days after the copy 1s so left.

S, For the purposes of the proof of service, evidence of a statement
by a person of his identity or that he holds some office is evidence of his
identity or that he holds that office, as the case may be.

6. (1) An address for service shall be the address of a place within
ten kilometres of the Registry at the proper place (other than the docu-
ment exchange referred to in rule 7 of this Order) at which documents in
the proceedings may, during ordinary business hours, be left for the per-
son whose address for service it is and to which documents in the pro-
ceeding may be posted for that person.

(2) The address for service of a person represented by a solicitor
shall be the office of the solicitor or of his agent.

(3) A person may change his address for service by filing a notice of
the change showing his new address for service.

(4) A person who files a notice of a change of his address for service
shall, on the date of filing, serve the notice on each party to the
proceedings.

7. (1) A person whose address for service is the office of a solicitor
who uses the facilities of a document exchange may file a notice
authorizing service at that solicitor’s said document exchange box in the
prescribed form or add a notice to that effect to his orginating process
{other than a cross-claim) or notice of appearance.

(2) A person may change the particulars stated in his notice
authorizing service at a document exchange box by filing a notice show-
ing the new particulars or cancel the notice authorizing service at a docu-
ment exchange box by filing a notice to that effect.
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(3) A person who files a notice authorizing service at a document
exchange box (other than a notice added to an originating process or a
notice of appearance), a notice of a change or a notice of cancellation
shall, on the date of filing, serve the notice on each party to the
proceeding.

(4) A change or cancellation of which notice is required to be served
under this rule shall not be effective as between the person to be served
and another party until the notice is filed and served on that other party.

8. (1) This rule applics to~
(a) any originating process; and

(b) any document required or permitted to be served in any
proceeding, but not required to be served personally.

(2) Where a solicitor makes on a copy of a document 1o which this
rule-applies a note that he accepts service of the document on behalf of
any person, the document shall, uniess he is shown not to have had auth-
ority to act for such person, be taken to have been duly served on that
person on the date on which the solicitor makes the note or on such
earlier date of service as may be proved.

9. (1) Where for any reason it is impractical to serve a document in
the manner set out in the Rules, the Court may on an application made
ex parte order that, instead of service, such steps be taken as are specified
in the order for the purpose of bringing the document to the notice of the
person to be served.

(2) Where the Court makes an order under sub-rule (1), the Court
may order that the document be taken to have been served on the hap-
pening of any specified event, or on the expiry of any specified time.

10. Where for any reason it is impractical to serve a document in the
manner set out in the Rules, but steps have been taken to bring the docu-
ment to the notice of the person to be served, the Court may order that
the document be taken to have been served on that person on a date
specified in the order.

11. Where personal service is not required, and the person to be
served is in default of appearance or has entered an appearance but has
no address for service in the proceeding, the filing of the document shall,
unless the Court otherwise orders, have effect as service of the document
on that person.

12. Where, under the Rules or under an order, any notice or other
document is to be given to or served on any party by the Court or any
officer of the Court, the notice or document shall, unless the Rules other-
wise provide or the Court otherwise orders, be sufficiently given or
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served in any manner in which a document not requiring personal ser-
vice may be served under this Order.

13, Where the Court grants an interlocutory injunction, the party
may serve notice of the injunction, if desired, by telegram or letter signed
by or on behalf of the Registrar.

14. Where a respondent in any proceeding has, before or after the
commencement of the proceeding, agreed that originating process or
any other document in the proceeding may be served on the respondent
or on some other person on behalf of the respondent in a manneror at a
place {whether in or outside the Commonwealth) specified in the agree-
ment, service in accordance with the agreement shall be sufficient service
on the respondent.

- 15. (1) This rule shall operate for so long as section 146 of the
Conciliation and Arbitration Act 1904 provides to the effect of sub-rule
(2) hereof.

(2) Service of any notice or process on the President, Chairman or
Secretary or at the registered office of an organization shall be suﬂiment
for all purposes.

ORDER 8
SERVICE OUTSIDE THE JURISDICTION

Division 1 —General

1. Subject to rule 2, originating process may be served outside the
Commeonwealth in the following cases:

(a) where the proceeding is founded on a cause of action aris-
ing in the Commonwealth;

(b) where the proceeding is founded on a breach of an Act,
where the breach is commiited in the Commonwealth;

(c) where the proceeding is founded on a breach, wherever oc-
curring, of an Act, and is brought in respect of, or for the re-
covery of, damage suffered wholly or partly in the
Commonwealth;

(d) where the proceeding is for contribution or indemnity in re-
spect of a liability enforceable by a proceeding in the Court;

(e) where the person to be served is domiciled, incorporated or
ordinarily resident in the Commonwealth, or being a cor-
poration carries on business in the Commonwealth or is
registered in any State or Territory as a foreign company;
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where the proceeding is a proceeding in respect of which
the person to be served has submitted to the jurisdiction of
the Court;

where the proceeding is properly brought against a person
served or to be served in the Commonwealth and the per-
son to be served outside the Commonwealth is properly
joined as a party to the proceeding;

where the subject matter of the proceeding, so far as con-

"cerns the person to be served is property in the

Commonwealth;

-where the proceeding is for the perpetuation of testimony
relating to property in the Commonwealth;

where the proceeding is for an injunction as to anything to

act in the Commonwealth, whether damages are also
sought or not;

where the proceeding affects the person to be served in re-
spect of- ‘
(i) his membership of or office within a corporation in-
corporated or carrying on business within the
Commonwealth;

(i) his membership of or office within an association or
organization formed or carrying on the whole or
part of its affairs within the Commonwealth; or

(iii) his conduct as a member or officer of such corpor-
ation, assoclation or organization;

where the proceeding concerns the construction, effect or
enforcement of an Act or a regulation or other instrument
having or purporting to have effect under an Act;

where the proceeding concerns the effect or enforcement of
an executive, ministerial or administrative act done or pur-
porting to be done under an Act or regulation or other in-
strument having or purporting to have effect under an Act;

where the proceeding, so far as concerns the pérson to be
served, falls partly within one of the foregoing paragraphs
and falls, as to the residue, within one or more of the others
of the foregoing paragraphs.

Leaveor 2, (1) Service outside the Commonwealth of originating process is
confirmation ot valid under this Order unless—

(a)

the service is in accordance with the prior leave bf the Court
given under sub-rule (2);

(b) the Court confirmas the Service under sub-rule (4); or
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(c) the person served waives objection by entering an
appearance.
(2) Where the Court is satisfied of the following matters—
(a) that the proceeding is a proceeding in which the Court has
jurisdiction;
{b) thatthe proceeding is a proceeding to which rule 1 applies;
and - : '

(c} thatthe applicant has a prima facie case for the relief which
he seeks,

the Court may, by order, grant leave to serve originating process outside
the Commonwealth under this Order.

(3) The evidence on a motion for leave under sub-rule (2) shall in-
clnde evidence showing in what country or place the person to be served
is, or probably may be found.

(4) Where originating process has been served outside the Com-

monwealth without a prior motion for leave under sub-rule (2), and the .

Court is satisfied—

{a) on the matters mentioned in sub-rule (2); and

(b) that the failure to apply for leave is sufficiently explained,
the Court may by order confirm the service.

3. Service outside Australia of a document other than originating
process is valid if the service is in accordance with the prior leave of the
Court or is confirmed by the Court.

4. Subject to this Order and subject to any convention, the Rules
apply to service outside Australia under this Order as they apply to ser-
vice inside Australia.

5. A document which is to be served outside Australia need not be
served personally on the person required to be served so long as it is
served on him in accordance with the law of the country in which service
is effected. ‘

Division 2—Service in Convention Countries

6. Subject to this Order, where a party—

(a) is required by a convention to effect service in a country
other than Australia in accordance with that convention; or

(b) desires to effect service in a country to which a convention
applies in accordance with the convention,

he shall proceed in accordance with this Division.
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Requisite 7. An applicant under this Division requiring a document to be
documents  gerved in a country other than Australia shall— .

(a) lodge with the Registrar—
(i) the document to be served;

(i1) unless English is an official language of the country
concerned, a translation of the document in accord-
ance with rule 8;

{iti) acopy ofthe document and of the translation;

(iv) such further copies of the document and of the
translation as the Registrar may direct; and

(v) if any special or particular manner of service is
required, a request for service in that manner and,
unless English is an official language of the country
concerned a transiation of the request; and

(b) file—
(i) acopy of each.of the documents mentioned in para-
graph (a); and '
(1) a request and undertaking in accordance with rule

Translation 8. A translation of a document lodged under rule 7 shall—

{(a) be a translation into an official language of the country in
which service is required; and

(b) bear a certificate in that language, of the translator, stating
his qualifications and certifying that it is a translation of the

document.
Request k:;u:;d 9. Arequest and undertaking filed under rule 7 shall contain—
Tia . .
underaiing (a) arequest by the applicant to the Registrar of the Court that
a sealed copy of the document to be served be transmitted
to the country concerned for service on a specified person;
{b) areference to the applicable convention; and
(¢) anundertaking by the applicant or his solicitor to pay to the
Registrar of the Court an amount equal to the sum of all ex-
penses incurred in consequence of the request for service.
Procedure 10. (1) Upon the documents referred to in rule 7 being filed and
onfiling and 164 ped in a District Registry, they shall be transmitted to the Registrar of
BRI the Court

(2) The Registrar of the Court shall seal the documents lodged with
the seal of the Court and shall send them to the Attorney-General for
transmission for service, together with such letter of request (if any) as
may be necessary.
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11. Where the Registrar of the Court has sent documents to the
Attorney-General as mentioned in rule 10, and afterwards a certificate
purporting to be a certificate of a judicial authority or other responsible
person in the country concerned or of a British or Australian consular
authority in that country as to service or attemipted service or non-service
is filed, the certificate shall be evidence of the matters stated in the
certificate.

12. Where a person has given an undertaking as mentioned in rules
7 and 9 and does not within 7 days after service on him of an account of
expenses incurred in consequence of the request for service, pay to the
Registrar of the Court the amount of the expenses, the Court may, on ap-
phcauon by the Registrar of the Court—

(a) order-the applicant to pay the amount of the expenses to
the Registrar of the Court; and

(b) stay the proceeding until payment so far as concerns the
whole or any part of any claim for relief by the applicant.

ORDER 9
 APPEARANCE

1. (1) A respondent may enter an appearance and may defend a
proceeding by a solicitor or in person.

(2) Where a respondent is a person under disability sub-rule (1)
has effect subject to Order 43.

(3) Notwithstanding sub-rule (1) and subject to any Act, a corpor-
ation may not without the leave of the Court or a Judge enter an appear-
ance or defend any proceeding except by a solicitor.

-2. (1) Subject to these Rules, a respondent shall enter an
appearance before the date appointed for a directions hearing and be-
fore filing any document. -

(2) Notwithstanding sub-rule (1) a respondent who has not entered
an appearance by the date appointed for a directions hearing, may enter
an appearance after that date without leave,

3. (1)xAn appearance shall be entered by filing a ‘notice of
appearance or posting a notice of appearance to the Registry. .

(2) Two or more persons entering an appearance by the same solici-
tor on the’ Same date may do so by a single notice of appearance.

(3) The date of entry of an appearance shall be the date when notice
of the appearance is received in the Registry.
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4, (1) Anotice of appearance shall show—

(a) the name and address of the person entering the
appearance;

(b) where the person entering the appearance appears by a sol-
icitor, the name, address and telephone number of the
solicitor;

(c) where the person entering the appearance appears by a sol-
icitor and that solicitor has another solicitor as agent for
him in the proceeding, the name, address and telephone
number of the agent; and

(d) anaddress for service.

(2) Where an address shown in a notice of appearance by which a
respondent enters an appearance is not genuine, the applicant may, with
the leave of the Court, continue the proceeding as if the appearance had
not been entered.

5. (1) Arespondent may, when filing a notice of appearance, tender
one or more copies of the notice and request that the copies be dealt with
in accordance with sub-rule (3).

(2) A respondent may, when posting a notice of appearance to the
Registry, send one or more copies of the notice and request that the cop-
ies be dealt with in accordance with sub-rale (3).

(3) Where a notice of appearance is received in the Registry
together with one or more copies and a request that the copies be dealt
with in accordance with this sub-rule—

(a) the copies shall be marked by an officer with the date of re-
ceipt of the notice of appearance;

{b) a copy shall be used by an officer for the purpose of his
serving the notice on the applicant; and

(c) further copies shall be used by the officer for the purpose of
his serving the notice on other parties to the proceeding.

(4) Unless a copy of a notice of appearance is tendered with a re-
quest that it be dealt with in accordance with paragraph (3) (b), the re-
spondent shall, on the date of his appearance, serve the notice of appear-
ance on the applicant.

6. (1) Arespondent may enter a conditional appearance.

(2) A conditional appearance shall have effect for all purposes as an
unconditional appearance, unless the Court otherwise orders or the re-
spondent applies under and in accordance with rule 7 and the Court
makes an order under that rule.
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7. (1) The Court may, on application made by a respondent to any Setting aside
originating process on notice of motion filed within the time fixed by sub- g?ogé:sz“{é%
rule (2), by order— T

(a) setaside the originating process;

(b) set aside the service of the originating process on the
respondent;

(c) declare that the originating process has not been duly
served on the respondent;

(d) discharge any order giving leave to serve the originating
process outside Australia or confirming service of the orig-
inating process outside Australia. '

(2) Notice of a motion under sub-rule (1) may be filed by a respon-
dent before he enters an appearance or within fourteen days after the
date of entry of a conditional appearance by him.

ORDER 10
DIRECTIONS HEARING

1. (1) On a directions hearing the Court shall give such directions General
with respect to the conduct of the proceeding as it thinks proper.

(2) Without prejudice to the generality of sub-rule (1) the Court
may— :
{a) make orders with respect to—

(i) discovery and inspection of documents;
(i) interrogatories;
(iii) inspections of real or personal property;
(iv) admissions of fact or of documents;
(v) the defining of the issues by pleadings or otherwise;
(vi) the standing of affidavits as pleadings;
(vii) the joinder of parties;
{viii) the mode and sufficiency of service;
(ix) amendments;
(x) cross-claims;
(xi) the filing of affidavits;
(xil) the giving of particulars;
(xiii) the place, time and mode of hearing;

(xiv) the giving of evidence at the hearing, including
whether evidence of witnesses in chief shall be given
orally or by affidavit, or both; and

(xv) costs;
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(b) notwithstanding that the application is- supported by a
“statement of claim, order that the proceedmg continue on
affidavits;

(c) order that evidence of a particular fact or facts be given at
the hearing— -

(i} by statement on oath upon information and belief;
(i) by production of documents or entries in books;
(ii) by copies of documents or entries; or
(iv) otherwise as the Court directs;

(d) order that no more than a specified number of expert wit-
nesses may be called;

-(e) appoint a court expert in accordance with Order 34, rule 2;

(f) direct that the proceeding be transferred to a place at which
there is a Registry other than the then proper place. Where
the proceeding is so transferred, the Registrar at the proper
place from which the proceeding is transferred shall trans-
mit all documents in his charge relating to the proceeding to

- the Registrar at the proper place to which the proceeding is
transferred.

(3) The Court may revoke or vary any order made under sub-rules
(1yand (2). -

2. (1) On the directions hearing the Court may—
(a) fix a date for a further directions hearing;
(b) fix a date for hearing;
(c) direct the parties to arrange with the Registrar a date for
hearing;
(d) fix a date after which either party may give notice of trial;
or :
(e) stand the matter out of the list.
(2) Where a date for hearing is fixed in accordance with‘paragraph

(1) (b) or arranged in accordance with paragraph (1) (¢), no further
notice of trial need be given by any of the parties.

3. (1) If the Court thinks fit and the parties agree, the Court may
hear and determine the proceeding on a directions hearing, .*

(2) If no applicant appears before the Court on a directions hearing
the Court may dismiss the application or make any other order which it

thinks proper.

{3) If no respondent appears before the Court on z directions hear-
ing, the Court may give such directions as it thinks fit.
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4, (1) A party may move for an order under Order 20, rule 2, Summary
(which deals with summary disposal of proceedings) at the directions disposal
hearing, if notice of the motion is served on all other parties to the pro-
ceeding not less than 3 days before the directions hearing.

(2) The Court may dispense with service under sub-rule (1).

5. On a directions hearing, each party shall, so far as is practicable, Intedocutory
apply for any interlocutory order or directions which he may require. orders

6. A party may move on notice for any interlocutory order or Motonon
directions not made at the directions hearing appointed in the MU
application.

7. (1) Where a party fails to comply with an order of the Court Procedure
directing that party to take a step in the proceeding, any other party may °ndefault
move the Court on notice—

(a) if the party in default is an applicant--for an order that the
proceeding be stayed or dismissed as to the whole or any
part of the relief claimed by him in the proceeding; or

(b) if the party in default is a respondent—for judgment or an
order against him.

i

(2) The Court may make an order of the kind mentioned in sub-rule
(1) or any other order or may give any directions subject to such terms
and conditions as the Court thinks just.

(3) This rule does not limit the powers of the Court to punish for
contempt.

ORDER 11
PLEADINGS
Division 1 —General
1. Where a pleading alleges or otherwise deals with several Paragraphs—
matters— Form 7
(a) the pleading shall be divided into paragraphs;
{b) each matter shall, so far as convenient, be put in a separate
paragraph; and

{¢c) the paragraphs shall be numbered consecutively.

2. Subject to these Rules— Facts not

(a) a pleading of a party shall contain, and contain only, a evidence
statement in a summary form of the material facts on which
he relies, but not the evidence by which those facts are to be
proved; and
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(b) sub-rule (1) has effect subject to this Order and to Order 4
. (which relates to commencement of proceedings) and to
Order 12 (which relates to particulars).
3. A pleading shall be as brief as the nature of the case admits.

4. Where any document or spoken words are referred to in a -
pleading, it is permissible to state the effect of the document or spoken

‘words without setting out the precise terms thereof.

5 A party need not plead a factif—
(a}) the factis presumed by law to be true; or
(b) the burden of disproving the fact lies on the other party,
except so far as may be necessary to meet a specific denial of that fact by

the other party in his pleading or failure to plead such fact is likely to
cause the other party to be taken by surprise.

6. (1) It shall not in any pleading be necessary to make a general
allegation of fulfilment of a condition precedent to a right of action.

(2) Any party wishing to deny the fulfilment of any such condition
precedent shall plead such denial.

7. A party may plead a new matter which has arisen since the com-
mencement of the proceeding.

. 8. (1) A party shall not in any pleading make an allegation of fact,
or raise any ground or claim, inconsistent with a previous current plead-
ing of his.

(2) Sub-rule (1) does not affect the right of a party to make alle-
gations of fact, or raise grounds or claims, in the alternative.

9. A party may by his pleading raise any point of law.

'10. In a pleading subsequent to a statement of claim a party shall
plead specifically any matter of fact or point of law (for example, per-
formance, release, any relevant statute of limitation, fraud or any fact
showing illegality) that—

(a) he alleges makes a claim or defence of the opposite party
not maintainable;

(b) if not specifically pleaded might take the other party by
surprise; or

(c) raises issues of fact not arising out of the precedmg
pleading,

11. Where in any proceeding a defence of tender before the com-
mencement of the proceeding is pleaded, the respondent shall bring into
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Court in accordance with Order 23 the amount alleged to have been ten-
dered, and the tender shall, unless the Court has dispensed with com-
pliance with this rule, not be available as a defence unless and until the
amount has been brought into Court.

12. Where a claim by a respondent to a sum of money (whether of
an ascertained amount or not) is relied on as a defence to the whole or
part of a claim made by an applicant, it may be included in the defence
and set off against the applicant’s claim, whether or not the respondent
also cross-claims for that sum of money.

13. (1) Subject to sub-rule (3) and to Order 43, rule 7 (which deals
with persons under disability), an allegation of fact made by a party in
his pleading is deemed to be admitted by the opposite party unless it is
traversed by that party in his pleading or a joinder of issue under rule 14
operates as a denial of it.

(2) A traverse may be made either by a specific denial or by a state-
ment of specific non-admission.

(3) Subject to sub-rule (4), every allegation of fact made in a state-
ment of claim or counterclaim which the party on whom it is served does
not intend to admit must be specifically traversed by him in his defence
or defence to counterclaim, as the case may be; and a general denial of
such allegations, or a general statement of non-admission of them is not
a sufficient traverse of them.

(4) Any allegation that a party has suffered damage and any alle-
gation as to the amount of damages is deemed to be traversed unless
specifically admiited.

14. (1) If there is no reply to a defence, there shall be an implied
joinder of issue on that defence.

(2) Subject to sub-rule (3), a joinder of issue operates as a denial of
every allegation of fact made in the pleading on which there is a joinder
of issue.

(3) A party may admit or specifically plead to allegations of fact
made in the pleading on which there is a joinder of issue, in which case
the joinder shall operate as a denial of every other allegation of fact.

15. (1) The pleadings on a statement of claim shall, unless the
Court otherwise orders, be closed, as between any applicant and any re-
spondent, on the date of expiry of the last of the times fixed by or under
these Rules for filing a defence or reply or other pleading between those
parties.

(2) Sub-rule (1) shall have effect notwithstanding that, on the date
mentioned in that sub-rule, a request or order for particulars has been
made but has not been complied with. -
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16, Where a pleading—

(a) discloses no reasonable cause of action or defence or other
case appropriate to the nature of the pleading;

(b) has a tendency to cause prejudice, embarrassment or delay
in the proceeding; or

(c) isotherwise an abuse of the process of the Court,

the Court may at any stage of the proceeding order that the whole or any
part of the pleading be struck out.

17. A party shall not plead the general issue.

18. When a party in any pleading denies an allegation of fact in the
previous pleading of the opposite party, he must not do so evasively or
generally, but must answer the point of substance, in accordance with
rule 13 of this Order.

*

Division 2—Progress of Pleadings

19, Where a proceeding commenced by application supported by
statement of claim continues on pleadings after the directions hearing, or
at the directions hearing it is ordered that the proceeding continue on
pleadings, the times for filing and serving pleadings shall, unless the
Court otherwise directs, be in accordance with rules 20 to 23 of this
Order.

20. (1) Where the application was accompanied by a statement of

claim, the defence shall be filed within 7 days after the directions

hearing,

(2) Where at the directions hearing it is ordered that the applicant
file and serve a statement of claim or points of claim, the defence or
points of defence shall be filed and served within 14 days after scrvice of
the statement of claim or the points of claim.

21. Where a cross-claim is filed and served pursuant to Order 5, a
cross-respondent shall file and serve a defence to the cross-claim within
21 days after service on him of the cross-claim or within 7 days after the
directions hearing appointed in the application, whichever is the later.

22, (1) Where a respondent serves a defence on an applicant or a
cross-respondent serves a defence to cross-claim on a cross-claimant,
and a reply is needed for compliance with rule 10 of this Order, the ap-
plicant or cross-claimant as the case may be shall file and serve the reply
within 14 days after service on him of the defence or defence to the
cross-claim,

(2) Where an applicant files both a reply and a defence to a cross-
claim, he shall put them in one document.
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23. (1) Where a party is 1j defaultin filing and serving any pleading Procedure
as required by this Order, any gther party may— on default

{a) apply pursuant to Order 20, rule 4 for an order that the
proceeding be stayed or dismissed or for the pronounce-
ment of judgment; or

(b) move on notice for an order that pleadings be filed and ser-
ved within the time limited in the order.

(2) An order under paragraph (1) (b) may be subject o such terms
and conditions, and may specify such consequences for non- comphance
with the order, as the Court thinks just.

ORDER 12
PARTICULARS

1. (1) A party pleading shall state in the pleading or in a document General
filed and served with it the necessary particulars of any claim, defence or
other matter pleaded by him.

(2) Rules 2 to 4 do not affect the generality of sub-rule (1).

2. A party pleading shall give particulars of any fraud, misrepresen- Fraud, &c.
tation, breach of trust, wilful default or undue influence on whmh he
relies.

3. (1) A party pleading any condition of mind shall give particulars Conditions
of the facts on which he relies. of mind

(2) In sub-rule (1) “condition of mind”’ includes any disorder or
disability of mind, any malice and any fraudulent intention, but does not
include knowledge.

4. (1) Where a party pleading claims damages which include Damages
moneys which he has paid or is liable to pay, he shall give particulars of
those moneys.

(2) Where a party pleading claims exemplary damages, he shall
give particulars of the facts and matters on which he relies to establish
that claim.

5. (1) The Court may order a party to file and serve on any other Order for
party— particulars

(a) particulars of any claim, defence or other matter stated in
his pleading, or in any affidavit ordered to stand as his
pleading;

(b) astatement of the nature of the case on which he relies; or
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(c) where he claims damages, particulars relating to general or
other damages.

(2) Without limiting the generality of sub-rule (1), where a party al-
leges as a fact that a person had knowledge or notice of some fact, matter
or thing, the Court may order that party to file and serve on any other

party—
(a) where he alleges knowledge, particulars of the facts on
which he relies; and ‘

(b) where he alleges notice, particulars of the notice.

(3) The Court shall not make an order under this rule before the
filing of the defence unless, in the opinion of the Court, the order is
necessary or desirable to enable the respondent to plead or for some
other special reason.

ORDER 13
AMENDMENT

1. This Order does not apply to the amendment of a judgment or
order or draft thereof.

2. (1) The Court may, at any stage of any proceeding, on
application by any party or of its own motion, order that any document
in the proceeding be amended, or that any party have leave to amend
any document in the proceeding, in either case in such manner as the
Court thinks fit.

(2) Al necessary amendments shall be made for the purpose of
determining the real questions raised by or otherwise depending on the
proceeding, or of correcting any defect or error in any proceeding, or of
avoiding multiplicity of proceedings.

(3) Where there has been a mistake in the name of a party, sub-rule
(1) applies to the person intended to be made a party as if he were a

party.

3. (1) A party may, without leave, amend any pleading of his once
at any time before the pleadings are closed.

(2) A party may further amend any pleading of his before the plead-
ings are closed and without the leave of the Court if he obtains the con-
sent of all other parties.

4. (1) Where an applicant amends his statement of claim—

(a) if the respondent has filed his defence, he may amend his
defence; and
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(b) the time for filing his defence or amended defence, as the
case may be, shall be either the time fixed by these Rules
for filing his defence or 14 days after service on him under
rule 10 whichever expires later.

(2) Where a respondent amends his defence—

(a) if the applicant has filed a reply, he may amend his reply;
and '

(b) the time for filing his reply or amended reply, as the case
may be, shall be either the time fixed by these Rules for
filing his reply or 14 days after service on him under rule 10,
whichever expires later.

{3) The rights to amend under paragraph (1) (a) and paragraph
(2) (a) are in addition to the right to amend under rule 3.

(4) Where the following is the order of events—

(a) aparty (in this rule called the first party) files a pleading (in
this rule called the first pleading);

(b) an opposite party files a pleading (in this rule called the
second pleading) in answer (whether by way of defence,
reply or otherwise ) to the first pleading;

(c) the first party amends the first pleading;

(d) the opposite party does not amend the second pleading
within the time allowed by this rule,

then—

(e) the second pleading shall have effect as a pleading in
answer to the amended first pleading; and

(f) Order 11, sub-rule 14 (1) shall not apply but, if no further
pleading between those parties is filed, there shall be, at the
close of pleadings, an implied joinder of issue on the second
pleading,

5. (1) Where a party amends his pleading under sub-rule 3 (1), the
Court, on application by an opposite party, may, subject to sub-rule (3),
by order disallow the amendment.

(2) Where a party amends his pleading under sub-rule 3 (2) but
without obtaining the consent of a party, the Court, on application by
that party, may, subject to sub-rule (3), by order disaillow the
amendment.

(3) Notice of a motion under sub-rule (1) or (2) shall be filed and
served within 14 days after the date of service on the applicant under
rule 10 of this Order.

(4) Where, on the hearing of an appiication under sub-rule (1), the
Court is satisfied that, if an application for leave to make the amendment
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has been made under sub-rule 2 (1) on the date on which the amend-
ment was made under sub-rule 3 (1) or (2), the Court would not have
given leave to make the whole or some part of the amendment, the Court
shall disallow the amendment or that part, as the case may be.

6. Subject to Order 3, rule 3 (which relates to the extension and
abridgment of time}, where the Court makes an order under this Order
giving a party leave to amend a document, then, if the party does not
amend the document in accordance with the order before the expiration
of the perjod specified for that purpose in the order or, if no period is so
specified, before the expiration of 14 days after the date on which the
order is made, the order shall cease to have effect. .

7. (1) Where the Court orders, or gives leave for, the making of an
amendment, the Court may give such directions as it thinks fit concern-
ing the mode of amendment and consequential service of the amended
document or of notice of the amendment,

(2) Rules 8,9 and 10 have effect subject to sub-rule ( 1).

8. (1) Where the amendments authorized under this Order to be
made to a document are not so numerous or lengthy or otherwise of such
nature as to render the document difficult or inconvenient to read, the
amendments may be made by-

(a) filing a notice specifying the-amendments and the matters
mentioned in sub-rule (2); and

{b) where the document to be amended has been filed, writing
the alterations in the document.

(2) A filed document amended under this rule shall be marked with
a statement specifying the date of the amendment and also, if made pur-
suant to an order, the date of the order or, if not made pursuant to an
order, a reference to the rule authomzmg the amendment.

9. Subject to sub-rule 8 (1), amendments authorized under this
Order to a filed document shall be made by filing a fresh document,
amended as so authorized, and bearing a statement specifying the mat-
ters mentioned in sub-rule 8 (2).

10. Where a document has been served and is afterwards amended,
the party making the amendment shall, on the day on which the amend-
ment is made, serve on the parties on whom the document was served—

(a) if the amendment is made under rule S—the notice men-
tioned in sub-rule 8 (1); or

(b) if the amendment is made under rule 9—the fresh
document.
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ORDER 14
AFFIDAVITS

1. An affidavit for use in any proceeding may be sworn before or
after the commencement of the proceeding.

2. (1) Anaffidavit shall be made in the first person.

(2) The body of an affidavit shall be divided into paragraphs
numbered consecutively, each paragraph being as far as possible
confined to a distinct portion of the subject.

(3) Where it appears to the pefson before whom an affidavit is
sworn that the deponent is illiterate or blind, he shall certify in or below
the jurat that—

(a) the affidavit was read in his presence to the deponent; and

(b) the deponent seemed to understand the affidavit.

(4) Where it appears to the person before whom an affidavit is
sworn that the deponent is by reason of physical incapacity incapable of
signing the same he shall certify in or below the jurat that—

(a) the affidavit was read in his presence to the deponent;
(b) the deponent seemed to understand the affidavit; and

(c) the deponentsignified he swore the affidavit.

(5) Where an affidavit is mmade by an illiterate or blind deponent and
a certificate in accordance with sub-rule (3) or sub-rule {4) does not
appear on the affidavit, the affidavit may not be used unless the Court is
satisfied that the affidavit was read to the deponent and that he seemed
to understand it.

(6) Each page of an affidavit shall be signed by the deponent and by
the person before whom it is sworn provided that it shall not be necess-
ary for a deponent who is physically incapable of signing the affidavit to
do so.

3. Where there is any interlineation, erasure or other alteration in
the jurat or body of an affidavit—

(a) the affidavit may nevertheless be filed, unless the Court
otherwise orders; but

(b) the affidavit may not be used without the leave of the Court
unless the person before whom the affidavit is sworn initials
the alteration and, in the case of an erasure, rewrites in the
margin of the affidavit any words or figures written on the
erasure and signs or initials them.,

Authorised Version F2001B00474 registered 26/02/2022

451

Time for
swearing

Form of
affidavit—
Form 20

Alterations



452 No. 140 Federal Court Rules 1979

Exhibits and 4. (1) Any original document to be used in conjunction with an
annexures  affidavit shall be exhibited and not annexed to the affidavit.

(2) Any exhibit to an affidavit must be identified by a certificate en-
titled in the same manner as the affidavit and made by the person before
whom the affidavit is sworn.

(3) Copies of all documents exhibited or annexed to an affidavit
shall be served with the affidavit.
Trregularity 5. (1) An affidavit may, unless the Court otherwise orders, be filed
notwithstanding any irregularity in form.

(2) An affidavit may, with the leave of the Court, be used notwith-
standing any irregularity in form.

Filing 6. An affidavit may not be used without leave of the Court unless it
has been filed.
Service 7. (1) A party intending to use an affidavit shall serve it on each

other interested party not later than a reasonable time before the
occasion for using it arises.

(2) The Court may give directions concerning the service of
affidavits.

Scandal, &c. 8. Where there is scandalous or oppressive matter in an affidavit, the
Court may order that the affidavit be taken off the file.

Cross- 9. (1) A party may require the attendance for cross-examination of
examinatlon g person making an affidavit.

(2) A requirement under sub-rule (1) shall be made to the party
filing or proposing to use the affidavit.

(3) Where the attendance of a person is required under sub-rule ( 1)
and he does not attend, his affidavit shall not be used without the leave
of the Court.

(4) Where a person making an affidavit is cross-examined, the party
using the affidavit may re-examine him.
ORDER 15 ‘
DISCOVERY AND INSPECTION OF DOCUMENTS -
Division I—Discovery

Notice for 1. After a directions hearing pursuant to Order 10 and within any

%‘g?&"g?‘ period limited by the Court for this purpose, any party may, unless the
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Court otherwise orders, by notice of discovery filed and served on any
other party, require any other party to give discovery of documents.

2. (1) A party required to give discovery shall do so within such Discoveryon
time, not being less than 14 days after service of the notice of discovery #oUe
on him, as may be specified in the notice of discovery.

{(2) A party shall, subject to rule 3, give discovery by filing and serv-
ing on the party giving the notice of discovery—
(a) alistin accordance with rule 6 of documents relating to any
matter in question between him and the party giving the
notice of discovery; and

(b) an affidavit verifying the list.

3. (1) The Court may, before or after any party has been required Limitation of
under rule 1 to give discovery, order that discovery under rule 2 by any ggstcig:ery on
party shall not be required or shall be limited to such documents or
classes of documents, or to such of the matters in question in the pro-

ceeding, as may be specified in the order.

(2) The Court shall, on application, make such orders under sub-
rule { 1) as are necessary to prevent unnecessary discovery.

4, Where an applicant claims relief against two or more respon- Co-
dents, and requires any respondent to give discovery under rule 2, that fespordents
respondent shall serve his list of documents and affidavit not only on the
applicant but also on each other respondent who has filed a defence.

S. The Court may, at any stage of the proceeding, order any party to Order for

j j : | : eneral
give discovery in accordance with rule 2. iscovery

6. (1) A list of documents required by or under this Order shall, Contentsof
unless the Court otherwise orders, conform to the requirements of this llgsgr—m 19

rule.

(2) A list of documents shall enumerate the documents which are or
have been in the possession, custody or power of the party making the
list.

(3) A list of documents shall enumerate the documents in a con-
venient sequence and as shortly as possible, but shall describe each
document or, in the case of a group of documents of the same nature,
shall describe the group, sufficiently to enable the document or group to
be identified.

(4) Where a party making a list of documents claims that any docu-
ment in his possession, custody or power is privileged from production,
he shall, in the list, sufficiently state the grounds of the privilege.
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(5) A list of documents shall distinguish those documents which are
in the possession, custody or power of the party making the list from
those that have been but are no longer in his possession, custody or
power.

(6) Alist of documents shall, as to any document which has been but
is not then in the possession, custody or power of the party making the
list, state when he parted with the document and what has become of it.

(7) A list of documents shall appoint a time within 7 days after ser-
vice of the list when, and a place where, the documents in the list may be
inspected.

(8) Where a party making a list of documents has a solicitor in the
proceeding, the solicitor shall certify on the list that, according to his in-
structions, the list and the statements in the list are correct.

7. (1) Except with the leave of the Court, a party to any proceeding
in the Court may not claim privilege from production of any document
on the ground that it relates solely to and does not tend to impeach his
own case and does not relate to or tend to support the case of any oppos-

ing party.

(2) Leave under sub-rule (1) shall not be granted except for special
cause.

(3) Any application to the Court for leave under sub-rule (1) may be
made without serving notice of the motion.

(4) The Court may, at any stage of the proceeding, order a party to
produce a document to any other party notwithstanding that leave under
sub-rule (1) has been granted and privilege claimed in respect of that
document.

8. Where, at any stage of the proceeding, it appears to the Court
from evidence or from the nature or circumstances of the case or from
any document filed in the proceeding that there are grounds for a belief
that some document or class of document relating to any matter in ques-
tion in the proceeding may be or may have been in the possession,
custody or power of a party, the Court may order that party—

- {(a) to file any affidavit stating whether that document or any
document of that class is or has been in his possession,
custody or power and, if it has been but is not then in his
possession, custody or power, when he parted with it and
what has become of it; and

(b) toserve the affidavit on any other party.
9. (1) Subject to sub-rule (2), an affidavit verifying a list of docu-

ments of a party or an affidavit to be filed by a party pursuant to an order
under rule 8 may be made as follows—
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(a) by the party;
(b) where the party is a person under disability, by his tutor;

(¢) where the party is a corporation or organization by a
member or officer of the corporation or organization;

(d) where the party is a body or persons lawfully suing or
being sued in the name of the body or in the name of any
officer or other person, by a member or officer of the body;

(¢) where the party is the Crown or an officer of the Crown
sumg or being sued in his official capacity, by an officer of
the Crown.

(2) Where the party is a person to whom any of paragraphs (1) (c),
{d) and (e) applies and the affidavit is to be filed and served pursnant to
an order, the Court may—

(a) specify by name or otherwise the person to make the
aftidavit; or

(b) specify by description or otherwise the persons from whom
the party may choose the person to make the affidavit.

(3) Subject to sub-rule (2), where the party is a person to whom any
of paragraphs (1) (c), (d) and (e) applies, the party shall choose a per-
son to make the affidavit who is qualified under the relevant paragraph
and has knowledge of the facts.

Division 2-—-Inspection

10. (1) Where a pleading or affidavit filed by a party refers to a
document, any other party may, by notice to produce served on him re-
quire him to produce the document for inspection.

(2) Where a notice to produce a document is served on a party
under sub-rule ( 1), he shall, within 4 days after that sexrvice, serve on the
party requiring production a notice--

(a) appointing a time within 7 days after service of the notice
under this sub-rule when, and a place where, the document
may be inspected;

(b) claiming that the document is privileged from production
and sufficiently stating the grounds of the privilege; or

(c¢) stating that the document is not in his possession, custody
or power and stating to the best of his knowledge infor-
mation and belief where the document is and in whose pos-
session, custody or power it is.

11. (1) Where—

{(a) it appears from a list of documents filed by a party under
this Order that any document is in his possession, custody
OT power;
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(b) a pleading or affidavit filed by a party refers to any docu-
ment; or

(c) 1t appears to the Court frorn evidence or from the nature or
circumstances of the case or from any document filed in the
proceeding that there are grounds for a belief that any
document relating to any matter in question in the proceed-
ing is in the possession, custody or powerof a party,

the Court may, subject to any question of privilege which may arnse,
order the party—

(d) to produce the document for inspection by any other party
at a time and place specified in the order; or

(e) to file and serve on any other party a copy of the whole or
any part of the document, with or without an affidavit
verifying the copy made by a person who has examined the
document and the copy.

(2) An affidavit made pursuant to an order under paragraph (1) (e)
shall, unless the Court otherwise orders, state whether there are in the
document copied any and, if so, what erasures, interlineations or
alterations.

12. A party to whom a document is produced for inspection under
this Order may make copies of the document.

13. (1) The Court may, at any stage of any proceeding, order any
party to produce to the Court any document in his possession, custody or
power relating to any matter in question in the proceeding,.

(2) Upon production of a document to the Court pursuant to an
order under sub-rule (1}, the Court may deal with the document in such
manner as the Court thinks fit.

14, Where an application is made for an order under rule 11 for the
production of any document for inspection by another party or for an
order under rule 13 for the production of any document to the Court and
a claim is made that the document is privileged from production or an
objection to production is made on any other ground, the Court may in-
spect the document for the purpose of deciding the validity of the claim
or objection.

Division 3—General

15. The Court shall not make an order under this Order for the filing
or service of any list of documents or affidavit or other document or for
the production of any document unless satisfied that the order is necess-
ary at the time when the order is made.
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16. Where a party does not file or serve a list of documents or
affidavit or other document or does not produce any document as
required by or under this Ovder, the Court may make such order as it
thinks fit, including—

(a) if the party in default is an applicant, an order that the
proceedings be stayed or dismissed as to the whole or any
part of the relief claimed by him in the proceedings; or

{b) if the party in default is a respondent, an order for judg-
ment against him.

17. This Order does not affect any rule of law which authorizes or
requires the withholding of any document on the ground that its disclos-
ure would be injurious to the public interest.

ORDER 16
INTERROGATORIES

L (1) Subject to sub-rule (2), after a directions hearing pursuant to
Order 10 and within any period limited by the Court for this purpose,
any party may, unless the Court otherwise orders, file and serve on any
other party a notice requiring the party served to answer specified inter-
rogatories relating to any matter in question between the interrogating
party and any party served.

(2) Where a party requires another party to give discovery pursuant
to Order 15, he shall not require that party to answer interrogatories pur-
suant to rule 1 until the time specified in the notice of discovery under
Order 15, sub-rule 2 (1) has expired.

2. (1) A party required to answer interrogatories shall do so within
such time, not being less than 14 days after service on him of the notice
under rule 1, as may be specified in the notice.

(2) A party shall, subject to rule 3, answer interrogatories by filing
and serving on the party requiring the answers:
(a) astatement in accordance with rule 6; and
(b) an affidavit verifying that statement.

3. (1) The Court may, before or after any party has been required
under rule 1 to answer interrogatories, order that answers to interroga-
tories under rule 2 by any party shall not be required, or shall be limited
to such interrogatories or classes of interrogatories, or to such of the mat-
ters in question in the proceeding, as may be specified in the order.

(2) Where any party has been required under rule 1 to answer any
interrogatory, the Court may, on application by him, order that an
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answer to that interrogatory shall not be required or may limit the extent
to which an answer shall be required.

{(3) The Court shall, on application, make such orders under sub-
rules (1) and (2) as are necessary to prevent unnecessary interrogatories
Or Unnecessary answers to interrogatories.

4. Where an applicant claims relief against two or more
respondents, and requires any respondent to answer interrogatories
under rule 2, that respondent shall serve his statement in answer and
affidavit not only on the applicant but also on each other respondent
who has entered an appearance. '

5. The Court may, at any stage of the proceeding, order any party to
answer interrogatories either in accordance with rule 2 or in accordance
with such directions as the Court may give.

6. (1) A statement in answer to interrogatories required by or under
this Order shall, unless the Court otherwise orders, conform to.the re-
quirements of this rule.

(2) A statement in answer to interrogatories shall deal with each in-
terrogatory specifically either—
(a) by answering the substance of the interrogatory without
evasion; or
(b) by objecting to answer the interrogatory on one or more of
the grounds mentioned in sub-rule (3) and briefly stating
the facts on which the objection is based.

(3) Subject to sub-rule (4), a party may object to answering any in-
terrogatory on the following grounds but no other:

(a) where the answering is not required by an order, that the
interrogatory does not relate to any matter in question be-
tween him and the party requiring the answer;

(b) that the interrogatory is vexatious or oppressive; and
(c) privilege.

(4) On an application under sub-rule 3 (2) or rule 5 in respect of any
interrogatory, the Court may require the applicant to specify on what
grounds he objects to answering that interrogatory and may determine
the sufficiency of the objection and, if the Court determines that the

objection is not sufficient, the applicant shall not be entitled to object to
answering that interrogatory in a statement in answer to interrogatories.

7. (1) Subject to sub-rule (2), an affidavit verifying a statement of a
party in answer to interrogatories may be made as follows:

(a) by the party;
(b) where the party is a person under disability, by his tutor;
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(¢) where the party is a corporation or organization, by a
member or officer of the corporation or organization;
(d) where the party is a body of persons lawfully suing or being

sued in the name of the body or in the name of any officer
or other person, by a member or officer of the body;

(e) where the party is the Crown or an officer of the Crown
suing or.being sued in his official capacity, by an officer of
the Crown.

(2) Where the party is a person to whom any of paragraphs (1) (c),
(d) and (e) applies and the affidavit is to be filed and served pursuant to
an order, the Court may, in relation to any or all of the interrogatories—

(a) specify by name or otherwise the person to make the
affidavit; or

(b) specify by description or otherwise the persons from whom
the party may choose the person to make the affidavit.

(3) Subject to sub-rule (2), where the party is a person to whom any
of paragraphs (1) (c), (d) and (e) applies, the party shall, in relation to
each interrogatory, choose a person to make the affidavit who is
qualified under the relevant paragraph and has knowledge of the facts.

8. (1) Where a party fails to answer an interrogatory sufficiently,
the Court may— .

(a) if he has made an insufficient answer, order him to make a
further answer verified by affidavit in accordance with rule
7;o0r

{b) order him or any of the persons mentioned in paragraphs
7(1) (b)to (d) as the nature of the case requires, to attend
to be orally examined.

{2) Sub-rule (1) does notlimit the powers of the Court under rule 9.

9. Where a party does not comply with an order under rule 5 or rule
8 to file or serve a statement or affidavit, the Court may make such orders

as it thinks fit, including—

(a) if the party in default is an applicant, an order that the
proceeding be stayed or dismissed as to the whole or any
part of the relief claimed by him in the proceeding; or

(b) if the party in default is a respondent, an order for judg-
ment against him.

10. (1) A party may tender as evidence—

(a) one or more answers to Interrogatories without tendering
the others; or

(b) partof an answer to an interrogatory without tendering the
whole of the answer.
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(2) Where the whole or part of an answer to an interrogatory is ten-
dered as evidence, the Court may—

{a) look at the whole of the answers; and

{b) ifit appears to the Court that any other answer or any part
of an answer is so connected with the matter tendered that
the matter tendered ought not to be used without that other
answer or part, the Court may reject the tender unless that
other answer or part is also tendered.

Public 1%. This Order does not affect any rule of law which authorizes or
lnterest requires the withholding of any matter on the ground that its disclosure
would be injurious to the public interest.

ORDER 17
INSPECTION OF PROPERTY

Inspection of L. (1) The Court may, for the purpose of enabling the proper
property determination of any matter in question in any proceeding, make orders
for—

(a) theinspection of any property;

{(b) the taking of samples of any property,

(c) the making of any observation of any property;

(d) the trying of any experiment on or with any property,
(e) the observation of any process; or

(f) the copying of any document or the copying, transcribing or
production of any material recorded by mechanical means.

(2) Any order under sub-rule (1) may authorize any person to enter
any land or to do any other thing for the purpose of getting access to the

property.

(3) In this rule ** property ” includes any land and any document or
"other chattel, whether in the ownership, possession, custody or power of
a party or not.

Application 2. An order referred to in rule 1 shall not be made against a party or
ndserviee 3 person not being a party to the proceeding unless an application for
such order is served upon that person or the Court or a Judge orders that

such service be dispensed with.

View 3. The Court may inspect, or, at a trial, may authorize a jury to in-
spect, any place, process or thmg with respect to which any question
arises in the proceedings.
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ORDER I8
ADMISSIONS

1. (1) A party to a proceeding may, by notice served on another
party, admit, in favour of the other party but for the purpose of the pro-
ceeding only, the facts specified in the notice.

- (2) A party may, with the leave of the Court, withdraw an admission
under sub-rule (1).

2. (1) A party to a proceeding may, by notice served on another
party, require him to admit, for the purpose of the proceeding only, the
facts or documents specified in the notice.

(2) H, asto any fact or document spectfied in the notice, the party on
whom the notice is served does not, within 14 days after service, serve,
on the party serving the notice to admit facts or documents, a notice
disputing that fact or document, that fact or document shall, for the pur-
pose of the proceeding, be admitted by the party on whom the notice to
admit facts or documents is served in favour of the party serving the
notice, '

{3) A party may, with the leave of the Court, withdraw an admission
under sub-rule (2).

{4) Where a party serves a notice disputing a fact or a document
under sub-rule (2}, and afterwards that fact or the authenticity of the
document is proved in the proceeding, he shall, unless the Court other-
wise orders, pay the cost of proof.

3. (1) Where a list of documents is served on a party under Order 15
(which relates to discovery and inspection of documents), and inspection
of any document specified in the list is permitted to that party under that
Order, then, subject to sub-rule (2), the following admissions by that
party in favour of the party serving the list shall have effect unless the
Court otherwise orders:

(a) that the document, if described in the list as an original
document, is an original document and was printed, writ-
ten, signed or executed as it purposts to have been; or

(b) that the document, if described in the list as a copy, is a true
copy.

(2) Where a party—

(a) has by his pleading or affidavit denied the authenticity of a
document; or

(b) within 14 days after the time limited under Order 15 for in-
spection of a document, serves on the party giving inspec-
tion a notice that he disputes the authenticity of the

" document,
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sub-rule (1) does not work an admission by the first-mentioned party as
to that document.

(3) Sub-rules (1) and (2) apply in relation to an affidavit made in
compliance with an order under Order 15, rule 8 (which relates to dis-
covery of particular documents) as they apply in relation to a list of
documents served under that Order.

4. (1) Where admissions are made by a party, whether by his
pleading or otherwise, the Court may, on the application of any other
party, pronounce any judgment or make any order to which the appii-
cant is entitled on the admissions.

{2) The Court may exercise its powers under sub-rule (1) notwith-
standing that other questions in the proceeding have not been
determined.

ORDER 19
MOTIONS

1. (1) Any interlocutory or other application to the Court or a Judge
in any proceeding which has already been commenced in accordance
with these Rules shall be made by motion. '

{2) The motion shall be supported by affidavit setting forth the facts
relied upon.

2. (1) Subject to sub-rule (2), a person shall nor move the Courtora
Judge for any order unless before moving he has filed notice of the
motion and has served the notice on each interested party who has an
address for service in the proceeding.

(2) A person may move the Court or a Judge without previously
filing or serving notice of the motion—

(a) where the preparation of the notice, or the filing or service
(as the case may be) of the notice would cause undue delay
or other mischief to the appiicant;

(b) where each party interested, other than the applicant, con-
sents to the order;

(c¢) where under these Rules the motion may properly be made
without the prior filing or service (as the case may be) of
notice of the motion; or

(d) where the Court or a Judge dispenses with the require-
ments of sub-rule (1).
(3) Notice of a motion shall—

(a) state the date and time when, and the place where, the
motion is to be made;

Authorised Version F2001B00474 registered 26/02/2022



1979 Federal Court Rules No. 140

(b) where the Court or a Judge makes an order under rule 3,
bear a note of the order made;

{c) state concisely the nature of the order which is sought; and

(d) name each party affected by the order which is sought.

(4) Costs need not be specifically claimed.

3. Where a notice of motion is required to be served, it shall, unless
the Court or a Judge otherwise orders, be served not less than three days
before the date fixed for the motion.

4. Where notice of a motion is to be served on a person who has not
entered an appearance, the notice shall, unless the Court or a Judge
otherwise orders, be served personally.

5. The Court or a Judge may hear and dispose of a motion in the
absence of any party—

{a) where service of notice of the motion on the absent party is
not required by the Rules or by an order; or

{b) where notice of the motion has been duly served on the
absent party.

6. Where a notice of motion has been served for any date or the
hearing of a motion has been adjourned to any date and, before that
date, any party files a request, bearing the consent of each other party to
the motion, for an adjournment in accordance with this rule, the hearing
of the motion shall stand adjourned to the date specified in the notice or
to such later date as the Court or a Judge may appoint.

7. (1) Where notice of a motion for any day has been filed or

served, and the motion is not disposed of on that day—

(a) the Court or a Judge may hear and dispose of the motion
on any later day fixed by the Court or Judge; and

(b) subject to sub-rule (2), filing or service of further notice of
motion shall not be required.

 (2) Paragraph (1) (b) shall not have effect—

(a) where the Court or a Judge directs the filing or service of a
further notice of motion; or

(b) where service is required on a party on whom notice of the
motion has not previously been served.
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ORDER 20 _
SUMMARY DISPOSAL AND STAY OF PROCEEDINGS

1. (1) Where, in relation to the whole or any part of the applicant’s
claim for relief, there is evidence of the facts on which the claim or part is
based, and—

(a) thereis evidence given by the applicant or by some respon-
sible person that, in the belief of the person giving the evi-
dence, the respondent has no defence to the claim or part;

(b) the respondent’s defence discloses no answer to the appli-
cant’s claim or part; or
(c) the respondent is in default of appearance,
the applicant may move on notice for such judgment for the applicant on

that claim or part and the Court may pronounce such judgment and
make such orders as the nature of the case requires.

(2) Where the Court pronounces judgment against a party under
this rule, and that party claims relief against the party obtaining the
judgment, the Court may stay execution on, or other enforcement of, the
Judgment until determination of the claim by the party against whom the
judgmentis directed to be entered.

(3) The Courtin any application under this rule may give such direc-
tions, whether for amendment of the pleadings or otherwise, as may be
thought fit.

2. (1) Where in any proceeding it appears to the Court that in re-
lation to the proceeding generally or in relation to any claim for relief in
the proceeding—

(a) noreasonable cause of action is disclosed;

{b) the proceeding is frivolous or vexatious; or

{c) the proceedingis an abuse of the process of the Court,
the Court may order that the proceeding be stayed or dismissed gener-
ally or in relation to any claim for relief in the proceeding.

(2) The Court may receive evidence on the hearing of an application
for an order under sub-rule ( 1).

3. No proceeding by way of demurrer shall be brought on any
pleading, but a party secking to challenge the adequacy in whole or in
part of any pleading, may apply for an order under paragraph 1 (1) (b)
orparagraph 2 (1) (a) of this Order or under Order 11, rule 16.

4, (1) Wherein any proceeding—
{(a) aparty applies under this Order for—
(1} judgment pursuant to rule 1; or
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(ii) anorder for stay or dismissal pursuant to rule 2; and

(b) the proceeding is not wholly disposed of by judgment or
dismissal or the proceeding is not wholly stayed,

the proceeding may be continued as regards any claim or part of a claim
not disposed of by judgment or dismissal and not stayed.

(2) On the hearing of an application to which sub-rule (1) applies,
the Court may give directions for the further conduct of the proceeding.

5. A party applying for an order that a proceeding be stayed or dis-
missed or for judgment in his favour under any provision of these Rules,
shall make the application by motion upon notice.

ORDER 21
VEXATIOUS LITIGANTS

1. Upon the application of—

(a) the Attorney-General or Solicitor-General of the
Commonwealth or of a State;

(b) the Crown Solicitor of the Commonwealth or of a State; or
{c) the Registrarof the Court,

where any person (in this rule called the vexatious litigant) habitually
and persistently and without any reasonable ground institutes a vex-
atious proceeding in the Court, and whether against the same person or
against different persons, the Court may order that the vexatious litigant
shall not, without leave of the Court, institute any proceeding in the
Court and that any proceeding instituted by the vexatious litigant in the
Court before the making of the order shall not be continued by him with-
out leave of the Court.

2. Where any person (in this rule called the vexatious litigant)
habitually and persistently and without any reasonable ground institutes
a vexatious proceeding against any person (in this rule called the person
aggrieved) in the Court, the Court may, on application by the person ag-
grieved, order that the vexatious litigant shall not, without leave of the
Court, institute any proceeding against the person aggrieved in the Court
and that any proceeding instituted by the vexatious litigant against the
person aggrieved in the Court before the making of the order shall not
be continued by him without leave of the Court.

3. A person seeking an order under rule 1 or rule 2 shall proceed by
application.

4. The Court may from tume to time rescind or vary any order made
by it under rule 1 or rule 2.
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5. Where the Court has made an order under rule 1 or rule 2 against
any person, the Court shall not give him leave to institute or continue any
proceeding unless the Court is satisfied that the proceeding is not an
abuse of process and that there is prima facie ground for the proceeding.

ORDER 22
WITHDRAWAL AND DISCONTINUANCE

1. A party who has entered an appearance may withdraw the ap-
pearance at any time with the leave of the Court.

2. (1) Subject to sub-rule (2) a party making a claim for relief may
discontinue a proceeding so far as concerns the whole or any part of any
claim for relief made by him—

(a) at any time before the directions hearing appointed in the
application—without the leave of the Court or the consent
of any other party;

(b) where after the directions hearing the proceeding continues
on pleadings but the pleadings are not closed—without the
leave of the Court or the consent of any other party;

(¢) where judgment has not been entered—with the consent of
all the parties; and

{d) atany time—with the leave of the Court.

(2) A party who represents any other person in the proceeding shall
not discontinue his claim for relief under sub-rule (1) without the leave
of the Court.

3. A party who discontinues pursuant to paragraph 2 (1) (a) or (b)
shall be liable to pay the costs of the other party or parties occasioned by
the whole or the relevant part of the proceeding.

4. (1) A party raising any matter in a defence or subsequent plead-
ing may withdraw that matter at any time.

(2) Sub-rule (1) does not enable a party to withdraw, without the
consent of another party or the leave of the Court, an admission or any
other matter operating for the benefit of that other party.

5. (1) A discontinuance or withdrawal under rule 2, 3 or 4 shall be
made by filing a notice stating the extent of the discontinuance or
withdrawal.

(2) Where the discontinuance or withdrawal is by consent, the
notice under sub-rule (1) must bear the consent of each consenting

party.
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6. A party filing a notice under rule 5 shall, on the day of filing, serve Service
the notice on each other party.

7. A discontinuance under this Order as to any cause of action shall Effectof
not, subject to the terms of any leave to discontinue, be a defence to a gﬁ&gﬁ;e
proceeding for the same, or substantially the same, cause of action.

8. Where— Stay to
secure costs

(a) a party discontinues proceedings so far as concerns the
whole or any part of any claim for relief;

(b) he is, by reason of the discontinuance, liable to pay the
costs of another party occasioned by the proceedings; and

(c) before payment of the costs, he brings against that other
party a further proceeding on the same or substantially the
same cause of action as that on which the discontinued pro-
ceeding was brought,

the Court may stay the further proceeding until those costs are paid.

ORDER 23
PAYMENT INTO COURT

1. In this Order, unless the context or subject matter otherwise indi- Interpret-

cates or requires— ation
“ cause of action >’ means a cause of action for the recovery of
debt or damages; and
“ qrial »’includes the hearing of a motion for judgment.
2. (1) Arespondent may from time to time— Bringing
money into

(a) bring money into Court in answer to any one or more Cour
causes of action on which an applicant claims; and

{(b) bring money into Court in addition to money previously
brought in under this rule.

{2) A respondent may bring money into Court under this Order by
paying the money into Court or by filing a security in accordance with
rule 15.

3. A respondent to a cross-claim may not bring money into Court in Respondent
answer to a cause of action in respect of which he may, before the trial, * .
. . ‘ . . cross-claim
make an offer of contribution as mentioned in Order 5, rule 17.

.. 4. Payment of money iato Court shall not be deemed an admission Payment
Ofliability. . into Court
o not an
admission
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5. Where a respondent pleads or otherwise raises a defence of tender
before action, the sum of money alleged to have been tendered shall un-
less the Court otherwise orders, be paid into Court.

6. (1) On bringing money into Court under this Order, the
respondent shall file a notice of deposit i accordance with Form
number 31 in the First Schedule.

(2) Where an applicant claims on two or more causes of action and a
respondent brings money into Court under this Order, the respondent
shall, in his notice of deposit—

(a) specify the cause or causes of action in answer to which the
money is brought in; and

(b} if the respondent allots part of the money to any cause or
causes of action, specify the amount of that part and the
cause or causes of action to which he allots that part.

7. Where, before the beginning of the trial, a respondent brings
money into Court or allots money under this Order in answer to two or
more causes of action, the Court may order the respondent specifically to
allot the money amongst the various causes of action and to file an
amended notice of deposit accordingly.

8. Where a respondent—
(a) cross-claims against an applicant on any cause of action;
(b) brings money into Court under this Order; and

(c) in bringing the money into Court takes into account his
cause of action against the applicant on the cross-claim with
a view to its abandonment in case the applicant accepts the
money,

the respondent shall, in his notice of deposit, specify the cause of action
on the cross-claim thus taken into account.

9. (1) Subject to sub-rule (2), where—

- (a) money brought into Court by a respondent is not accepted
in accordance with rule 10; and

(b} leave of the Court is obtained,

the respondent may withdraw the whole or any part of money paid into
Court or any security filed by him under this Order.

(2) A respondent may not make a withdrawal of any money afier
the money has been accepted by the applicant.

(3) A withdrawal under sub-rule (1) shall be made by filing a notice
of withdrawal of deposit.
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(4) On the filing of a notice of withdrawal of deposit under sub-rule
(1) the respondent shall be entitled to receive payment of the money or
delivery of the security as the case may be.

10. (1) An applicant may, within the time fixed by sub-rules (2),
(3) and (4), accept money brought into Court in satisfaction of the cause
of action in answer to which the money is brought in, as against the re-
spondent bringing the money into Court.

(2) Where the notice of deposit or last notice of deposit, in answer to
a cause of action is filed before the beginning of the trial, the applicant
may accept the meney in satisfaction of the cause of action within 14
days after service on him of the notice of deposit, or last notice of de-
posit, but before the beginning of the trial, by filing a notice of accept-
ance in the prescribed form.

{3) Where the notice of deposit, or last notice of deposit in answer to
a cause of action is filed after the beginning of the trial, or a respondent,
by notice served on the applicant after the trial begins, confirms a notice
of deposit, the applicant may, subject to sub-rule (4), accept the money
in satisfaction of the cause of action within two days after service on him
of the notice or the last notice, by announcement to the Court during the
trial or by filing a notice of acceptance.

(4) An applicant shall not accept money in a case to which sub-rule
(3) applies—

(a) where the trial is before a jury—after the Judge begins to

samt up to the jury; or

{(b) in any other case—after the Judge gives his decision or
begins to give his reasons for decision.

(5) A respondent who serves notice of confirmation under sub-rule
(3) shall file the notice on the day of service.

(6) An applicant who accepts money by announcement to the Court
under sub-rule (3) shall file a notice of acceptance in the prescribed form
on the day of the announcement.

(7) Where an applicant claims on more than one cause of action and
he accepts money brought into Court in answer to some one or more but
not all of the causes of action, he may, by filing a notice (which may be
combined with his notice of acceptance), abandon all his causes of
action other than the cause of action to which the acceptance relates.

(8) Where an applicant claims against two or more respondents on a
cause of action against them jointly, and he accepts money brought into
Court by one.or more but not all of those respondents in answer to that
cause of action, he may, by filing a notice (which may be combined with
his notice of acceptance}, abandon his cause of action against the other
or all the others of those respondents.
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(9) A notice of acceptance shall be in accordance with the form
numbered 33 in the First Schedule.

(10) An applicant who accepts money under this rule shall, subject
to rule 13, be entitled to receive payment of the money without any
order.

11. (1) On an applicant accepting money under rule 10 in
satisfaction of a cause of action as against any respondent bringing
money into Court, the proceeding shall be stayed in relation to—

(a) that cause of action, as against that respondent;

(b) any alternative cause of action against that or any other
respondent;

(c) any cause of action abandoned under sub-rule 10 (7) or
sub-rule 10 (8); and

(d) where the respondent, in bringing the money into Court,
has taken into account a cause of action on a cross-claim by
him as mentioned in rule 8, that cause of action on the
cross-claim as against the applicant.

(2) Where a respondent brings money into Court in answer to a
cause of action, and the applicant accepts the money in satisfaction of
the cause of action as against that respondent the liability of any other
person (whether a party to the proceeding or not) jointly with that re-
spondent on the cause of action—

(a) shall be satisfied in the amount of the money accepted; but

(b) shall not be discharged by the acceptance except to the
extent of that satisfaction.

12. (1) An applicant may, by filing a notice in the prescribed form,
withdraw his acceptance of money brought into Court—

(a) where all or any of the money has been brought into Court
by the filing of a security and the money accepted is not
paid into Court within 7 days after service of notice of the
acceptance on the respondent filing the security; or

(b) where the Court gives leave so to do.
(2) On withdrawal of an acceptance all steps in the proceeding

taken in consequence of the acceptance shall have such effect only as the
Court may direct.

{3) On withdrawal of an acceptance or on the motion for leave to
withdraw an acceptance, the Court may—
(a) give directions under sub-rule (2);

{b) give directions for restoring the parties as nearly as may be
to their positions at the time of the acceptance; and

(¢) give directions for the further conduct of the proceeding.
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13. (1) Where an applicant accepts money in satisfaction of a cause
of action, the money shall not be paid out except by order of the Courtin
the following cases:

(a) ifthe applicant claims on the cause of action against two or
more respondents and any of those respondents does not
join in bringing the money into Court and does not consent
to the payment out;

(b) if the applicant claims on an alternative cause of action
against a respondent who does not join in bringing the
money into Court and does not consent to the payment out;

(c) if the money is brought into Court in answer to a cause of
action to which the respondent bringing the money into
Court pleads or otherwise properly raises a defence of
tender before the commencement of the proceeding;

(d) if the applicant accepts the money after the beginning of
the trial;

(e) if the applicant represents other persens pursuant to Order
6,rule 13; or

(f) ifthe applicantis a person under disability.

(2 'On motion for an order under sub-rule (1), the Couft shall, so far
as practicable, deal with all the costs of the proceeding.

14. (1) Subject to sub-rules (2) and (3), the fact that money has
been brought into Court—

{a) shall not be pleaded or disclosed in an affidavit; and

{b) shall not be disclosed to the Court at the trial or hearing of
any question of liability or amount of debt or damages untii
all such questions have been decided.

~+(2) Sub-rule (1) does not apply where the money has been brought
into Court in answer to a cause of action to which the respondent pleads
or otherwise properly raises a defence of tender before commencement
of the proceeding.

(3) Paragraph (1) (b) does not apply—

(a) where the applicant accepts the money pursuant to rule 10;
or

(b) where the disclosure is necessary for the purpose of an ap-
plication under this Order.

15. (1) A security filed for the purpose of bringing money into
Court under this Order shall be an instrument in a form approved by the
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Registrar by which an authorized person (whether a party to the pro-
ceeding or not }—

(a) promises to observe the requirements of this Order with re-
spect to a specified sum of money (in this rule called * the
money secured *); and

(b) gives an address for service.

(2) A person who is a licensed or authorized insurer under legis-
lation of any State or Territory providing for workers’ compensation or
the insurance of motor vehicles against third party claims, shall, unless
the Court otherwise orders, be an authorized person for the purposes of
this rule. -

(3) A person approved by the Court shall be an authorized person
for the purposes of this rule.

(4) A person giving security under this rule may pay the money
secured into Court and thereupon—

{a) subject to any order or judgment for interest under this
rule, or for costs, he shall have no further liability on the se-
curity in the proceeding; and

(b} the money paid in shall, unless the Court otherwise orders,
be dealt with as if brought into Court in place of the security
by the party filing the security.

(5) Where a security has been filed, the Court may order the person
giving the security to pay, within a time specified in the order, the whole
or any part of the money secured into Court or to such person as the
Court may direct.

(6) If a person giving a security fails to comply with an order under
sub-rule (5), the Court may—

(a) order the person giving the security to pay into Court, or
pay to such person as the Court may direct, interest on the
money unpaid until payment at such rate not exceeding 10
per cent yearly as the Court may determine;

(b) in addition to any order as to costs which the Court may
make, order the person giving the security to pay the costs
of any party incurred or thrown away by reason of failure to
comply with the order under sub-rule (5).

(7) The Court may pronounce such judgment as the nature of the
case may require in favour of any party against the person giving the se-
curity for the whole or any part of any money secured or interest or costs
the subject of an order under sub-rule (5) or sub-rule (6) or for costs.

(8) A party moving for an order or direction under any of sub-rules
(5), (6) and (7) shall serve notice of the motion on the person giving the
security.
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(9) A party filing a security shall, on the day of filing, serve a copy of
it on each party interested.

16. A party filing a notice under this Order shall, on the day of filing, Service
serve the notice on each other party on whom the notice has not pre-
viously been served.

ORDER 24
EVIDENCE BY DEPOSITION

1. The Court may, for the purpose of proceedings in the Court, make Order for

— examination
orders of witness-—

(a) for the examination of any person on oath before a Judge Focrlrgla 37,38
or before such other person as the Court may appoint as *"
examiner at any place whether in or out of Australia; or

(b) forthe sending of a letter of request to the judicial authon-
ties of another country to take, or cause to be taken, the evi-
dence of any person.

2, (1) Upon the making of an order under paragraph 1 (b) for the Leterof
sending of a letter of request, the party obtaining the order shall— request

(a) lodge with the Registrar—
(i) aform ofthe appropriate letter of request;

(ii) theinterrogatories (if any) and cross-interrogatories
(if any) to accompany the letters of request; and

(i) where English is not an official language of the
country to whose judicial authorities the letter of re-
quest is to be sent, a translation of each of the docu-
ments mentioned in sub-paragraph (i) and (ii) in an
official language of that country appropriate to the
place where the evidence is to be taken; and

(b) file—

(1) acopy of each of the documents mentioned in para-
graph (a); and

(ii) an undertaking by the party obtaining the order or
his solicitor to be responsible for ail expenses in-
curred by the Court or by any person at the request
of the Court in respect of the letter of request and, on
being given notice of the amount of any such ex-
penses, to pay the amount to the Registrar.

(2) A translation lodged under sub-paragraph (1) (a) (iii) must be
certified by the person making it to be a correct translation, and the cer-
tificate must state his full name and address and his qualifications for
making the translation.
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3. (1) The party obtaining an order for examination before an
examiner under paragraph 1 (a) shall furnish the examiner with copies
of such of the documents in the proceeding as are necessary to inform the
examiner of the questions to which the examination is to relate.

(2) Where the documents in the proceeding are not sufficient to in-
form the examiner of the questions to which the examination is to relate
the Court shall, in the order for examination or in a later order, state the
question to which the examination is to relate.

4, (1) Unless otherwise ordered by the Court, the examiner shall
appoint a place and time for the examination.

(2) Where an examiner appoints a time under sub-rule (1) it shall,
having regard to the convenience of the person to be examined and to
the circumstances, be as soon as practicable after the making of the
order.

(3) Where an examiner appoints a time under sub-rule (1) he shall
give notice of the appointment to the party obtaining the order and that
party shall, not less than 3 days before the time appointed, give notice of
the appointment to each other party.

5. (1) The examiner shall permit each party, his counsel and
solicitor to attend the examination.

(2) Subject to this Order, the proceeding before the examiner shall
be in accordance with the procedure of the Court.

(3) A person examined before an examiner may, unless the Court
otherwise orders, be cross-examined and re-examined.

(4) The examination, cross-examination and re-examination of a
person before an examiner shall, unless the Court otherwise orders, be
conducted in like manner as at 4 trial.

(5) The examiner may put any question to a person exammed be—
fore him as to—

(a) the meaning of any answer made by that person; or
(b) any matter arising in the course of the examination.

{(6) The examiner may adjourn the examination from time to t1me or
from place to place.

6. The examiner may, with the consent in writing of each party to the
proceeding, take the examination of any person in addition to the person
named or provided for in the order for examination and, if he does so, he
shall annex to the deposition of that person the consent of each ef the
parties. i
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7. If any person being examined before the examiner objects to
answering any question put to him or to produce any document or
thing—

(a) the examiner shall state to the parties his opinion on. but
shall not decide, the validity of the ground for the
objection; - :

(b) the question, the ground for the objection, the opinion of
the examiner, and the answer (if any) must be set out in the
deposition of that person or in a statement attached to the
deposition;

{c) the Court may, on motion by the person taking the objec-
tion or by any party, decide the validity of the ground for
the objection;

(d) if the Court decides against the person taking the objection
or any party, the Court may order him to pay the costs
occasioned by the objection.

8. (1) The deposition of a person examined before an examiner
must be taken down by the examiner or a shorthand writer or some other
- person in the presence of the examiner.

(2) The deposition must contain as nearly as may be the statement
of the person examined.

{3) The examiner may direct that the words of any question and the
answer to the question be set out in the deposition.

(4) Subject to sub-rules (2) and (3) and subject to pafagraph 7(b)
the deposition need not set out every question and answer.

9. (1) The deposition of a person examined (or the shorthand notes
of his examination) shall be read to him.

- (2) The examiner shall, if any party so requests, ask the person
examined to sign his deposition.

(3) The examiner shall authenticate the deposition by his signature.

(4) The examiner shall make on, or attach to, the deposition a note
“signed by him of the time occupied in the examination and the fees
received by him in respect of the examination.

(5) The examiner shall send the deposition to the Registrar and the
Registrar shall file it in the proceeding.

(6) The examiner shall, unless the Court otherwise orders, send the
exhibits to the Registrar and the Registrar shall deal with the exhibits in
such manner as the Court may direct.
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10. (1) The examiner may make to the Court a special report with
regard to an examination before him and with regard to the absence of
any person from, or the conduct of any person at, the examination.

(2) The Court may direct such proceedings to be taken, or make
such order, on the report as the Court thinks fit.

11. (1) Where a person has been required by subpoena to attend
before an examiner, and he refuses to be sworn for the purposes of the
examination or to answer any lawful question, or to produce any docu-
ment or thing, the examiner shall, at the request of any party, give to that
party a certificate, signed by the examiner, of the refusal.

(2) The Court may, upon the certificate being filed, and on motion
by any party—
{a) order that person to be sworn, or to answer the question or
to produce the document or thing as the case may be; and

(b) order that person to pay any costs occasioned by his
refusal.

12. Where a party has given an undertaking as mentioned in
sub-paragraph 2 (1) (b) (i) and does not, within 7 days after service on
him of notice of the amount of the expenses concerned, pay the amount
of the expenses to the Registrar, the Court may, on application by the
Registrar—

(a) order the party to pay the amount of the expenses to the
Registrar; and

(b} stay the proceeding until payment so far as concerns the
whole or any part of any claim for relief by that party.

13. (1) Witnesses shall not be examined to perpetuate testimony
unless a proceeding has been commenced for the purpose.

(2) Any person who would, in the circumstances alleged by him 1o
exist, become entitled, upon the happening of any future event, to any
property, the right or claim to which cannot be tried before the happen-
ing of the future event, may commence a proceeding to perpetuate any
testimony which may be material for establishing the right or claim.

(3) A proceeding to perpetuate the testimony of witnesses shall not
be set down for trial.

(4) Where a proceeding to perpetuate testimony touches any matter
or thing in which the Crown may have an interest, the Attorney-General
may be made a respondent.

(5) Where, pursuant to sub-rule (4), the Attorney-General is made a
respondent to a proceeding to perpetuate testimony, a deposition taken
in that proceeding shall not be inadmissible in other proceedings by
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reason that the Crown was not a party to the proceeding to perpetuate

testimony. .

(6) Sub-rule (2) does not affect the right of any person to commence
a proceeding to perpetuate testimony in cases to which that sub-rule does

not apply.

ORDER 25
INTERIM ORDERS

I. In an urgent case, the Court or a Judge may, on the application of Order before

a person who intends to commence a proceeding—

(a) grantaninjunction;

(b) appoint a receiver; or

(c) make an order under rule 2,
to the same extent, as if the applicant had commenced the proceeding
and the application were made in the proceeding and whether or not the

party against whom relief is sought has been given notice of the
application.

2. (1) In a proceeding concerning any property, or in a proceeding
in which any question may arise as to any property, the Court or a Judge
may make orders for the detention, custody, preservation or inspection
of the property.

{2) An order under sub-rule (1) may authorize any person to enter
any land or to do any other thing for the purpose of giving effect to the
order.

(3) In a proceeding concerning the right of any party to a fund, the

commence-
ment of
proceeding

Preservation
of property

Court or a Judge may order that the fund be paid into Court or otherwise

secured.

3. Where, in a proceeding concerning any property (other than

land) or in a proceeding in which any question may arise as to any prop- P

erty (other than land), it appears to the Court or a Judge that—

{a) the property is of a perishable nature or is likely to deterio-
rate; or

(b) for any other reason it is desirable that the property should

be sold or otherwise disposed of, '

the Court or the Judge may make an order for the sale or other disposal
of the whole or any part of the property by such person, in such manner,
and upon such terms (if any) as the Court or the Judge may direct.

Disposal of
ersonal

property

.4, Where, in a préceeding CONCErnIng property, it appears to the Interim

Court or a Judge that the property is more than sufficient to answer the
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claims on the property for which provision ought to be made in the pro-
ceeding, the Court or the Judge may allow any part of the property to be
conveyed, transferred or delivered to any person having an interest in
the property.

5. Where, in a proceeding concerning property, it appears to the
Court or a Judge that the whole or any part of the income of the property
is not required to answer the claims on the property or its income for
which provision ought to be made in the proceeding, the Court or a
Judge may allow that income or part to be paid during such period as the
Court may determine, to all or any of the persons having an interest in
the income.

6. Where two or more persons are entitled to share in a fund, the
Court or a Judge may order or allow immediate payment to any of those
persons of his share without reserving any part of his share to meet the
subsequent costs of ascertaining any other of those persons.

7. The Court or a Judge may make orders under this Order at any
stage of the proceeding.

8. (1) This rule refers to matters pending in the General Division of
the Court.

(2) When in any State a party wishes to make an application to a
Judge in Chambers for interim relief but no Judge of the Court is avail-
able there to take the application, the party shall give notice to the Regis-
trar of the Federal Court in that State of his desire to make such an
application.

(3) Upon receipt of such notice the Registrar will communicate with
the Chief Judge to enquire as to any arrangement the Chief Judge wishes
to make pursuant to sub-section 15 (1) of the Act and will inform the
party of the result of that enquiry.

(4) If following such enquiry the Registrar informs the party that no
Judge can be made available to take the application, the party may then
approach the State Supreme Court to ascertain whether a Supreme
Court Judge is available to take it.

(3) If the Party is able to arrange for a State Supreme Court Judge to
hear the application the forms and procedures to be used shall be in ac-
cordance with these Rules.

{6) The Registrar will arrange when necessary for the Court’s docu-
ments including the proposed application to be placed before the State
Supreme Court Judge. - ’

(7) After the State Supreme Court Judge exercising such jurisdiction
has heard the application, the Registrar will arrange for the Court’s
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documents to be returned to the Registry together with the notes of any
orders made and any exhibits and transcript of evidence.

ORDER 26
RECEIVERS

1. (1) A party applying for an order for the appointment of a
receiver under any Act, shall move the Court or a Judge for the order on
notice, but in urgent cases may move ex parte.

(2) Unless the Court otherwise orders, a person appointed by the
Court as a receiver shall have the powers of a receiver and manager.

2. A receiver shall, within 7 days after his appointment, file a notice
specifying an address for service.

3. (1) Where the Court appoints a receiver, the Court may give di-
rections for the filing by the receiver of security in accordance with this
rule.
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(2) Where the Court directs the appointment of a receiver, then, un-

less the Court otherwise orders, a person shall not be appointed receiver
pursuant to the direction until he has filed a security in accordance with
this rule.

(3) A security to be filed in accordance with this rule shall be a secur-
ity approved by the Court that the receiver will account for what he re-
ceives as receiver and will deal with what he receives as the Court may
direct.

(4) Where a security has been filed under this rule, the Court may
make orders for the vacation of the security.

4. A receiver shall be allowed such remuneration, if any, as may be
fixed by the Court. '

5. (1) Areceiver shall file accounts at such intervals or on such dates
as the court may direct.

(2) The receiver shall, on the day on which he files an account,
obtain an appointment to pass the account and serve the account, with a
note of the appointment, on each party interested who has an address for
service in the proceeding.

-{3) The receiver shall, unless the Court otherwise orders, attend on
the appointment to pass the account.
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6. (1) Where a receiver—

(a) 1s required by these Rules or by an order or direction of the
Court-~

(i) tofile any account or affidavit;
(ii) to attend on an appointment to pass his account; or
{iil) to do any other thing; and
(b) doesnot carry out the requirement,

the Court may make such orders and give such directions as the Court
thinks fit, including orders and directions for—

(c) the discharge of the receiver;
(d) the appointment of another receiver; and
(e) the payment of costs.

(2) Without limiting sub-rule (1), where a receiver is required by
these Rules or by an order or direction of the Court to pay into Court any
sum shown by his account as due from him, and he does not carry out the
requirement, the Court may charge him with interest at the rate of 10 per
cent yearly on that sum while in his possession as receiver.

(3) This rule does not limit the powers of the Court as to the enforce-
ment of orders or as to the punishment of contempt. -

7. (1) The Court may authorize a receiver to do (either in his own
name or in the name of the parties or any of them and either generally or
in any particular instance) any act or thing which the partes or any of
them might do if of full age and capacity.

{2} Sub-rule (1) has effect notwithstanding that the parties or any of
them are not of full age and capacity.

(3) This rule does not limit the powers of the Court apart from this
rule to authorize a receiver to do any act or thing,

8. (1) Where a receiver in any proceeding dies, the Court may on
motion in the proceeding, make such orders as the Court thinks fit for the
filing and passing of accounts by the representatives of the deceased re-
celver or by any other person who has or has had possession or control of
any property being subject to the receivership for the payment into
Court of any amount shown to be due or for the delivery of any property
being subject to the receivership.

(2) The Court shall not make any order under sub-rule (1) unless
notice of the motion has been served on the representatives or any other
person.

(3) Notice of a motion under this rule may be served in any manner
in which a statement of claim may be served.
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ORDER 27
SUBPOENAS

1. In this Order, unless the contrary intention appears—

“ person named ”’ means, in relation to a subpoena, the person
to whom the subpoena is addressed;

* subpoena for production *’ means an order in writing requir-
ing the person named to attend as directed by the order and
produce a document or thing for the purpose of evidence;

*“ subpoena to give evidence *’ means an order in writing requir-
ing the person named to attend as directed by the order for
the purpose of giving evidence.

2. The Court may, in any proceeding, issue a subpoena to give
evidence, or a subpoena for production, or a subpoena both to give evi-
dence and for production in the prescribed form or in such other form as
the Court may direct for the attendance of the person named before the
Court or before any Judge, officer, examiner or other person having
authority to take evidence.

3. A person named shail be excused from complying with a
subpoena requiring him to attend or produce any document or thing on
any day on which his attendance is required unless a sum sufficient to
meet his reasonable expenses of complying with the subpoena in relation
to that day is paid or tendered to him at the time of service of the sub-
poena or not later than a reasonable time before that day.

4. (1) Where the person named in a subpoena for production of any
document or thing, being a subpoena requiring attendance before the
Court or a Judge or officer of the Court, is not a party to the proceeding,
the subpoena shall, unless the Court otherwise orders, permit him to pro-
duce the document or thing to the Registrar at the Registry from which
the subpoena was issued not later than the day before the first date on
which his attendance is required, instead of attending and producing the
document or thing as required by the subpoena.

(2) Where a document or thing is produced to the Registrar pursu-
ant to sub-rule (1), the Registrar shall—

(a) give a receipt to the person producing the document or
thing; and

(b) produce the document or thing as the nature of the case re-
quires or as the Court may direct.

(3) This rule does not apply to so much of a subpoena as requires the
person named to attend to testify in any proceeding.
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5. (1) Where, in any proceeding, the person named in the subpoena
is an officer of a bank, and the bank is not a party to the proceeding, and
the subpoena requires the officer to produce any banker’s book, the con-
tents of which can be proved under an enactment of the State or Terri-
tory in which the proceeding is pending by means other than the pro-
duction of the book, the subpoena shall, unless the Court otherwise
orders, expressly permit the officer to produce proof of the relevant en-
tries in ‘accordance with that enactment, instead of producing the
banker’s book. :

(2) The Registrar issuing a subpoena shall not be concerned to en-
quire whether sub-rule (1) applies to the subpoena but the Court may set
aside asirregular a subpoena which does not comply with sub-rule (1).

6. (1) On request by a party, the Registrar shall, unless the Court
otherwise orders, issue a subpoena to give evidence or a subpoena for
production or a subpoena for both testimony and production.

(2) A subpoena shall be issued under seal.

(3) A party requesting the issue of a subpoena shall file a copy of the
subpoena, but need not file a praccipe for subpoena.

(4) Subpoenas shall be in or substantially in the forms numbered 41
t0 43 in the First Schedule.

7. (1) The Registrar shall not issue a subpoena for production of
any document or thing in the custody of the Court or another court.

(2) A party desiring the production of a document or thing in the
custody of another court shall request the Registrar to proceed under
sub-rule (3).

(3) On the receipt of a request under sub-rule (2), the Registrar shall
request the court holding the document or thing to send it to the
Registrar.

(4) The Registrar shall produce the document or thing as the nature
of the case requires or as the Court may direct.

8. (1) Service of a subpoena shall be effected in accordance with
this rule and not otherwise.

(2) Service of a subpoena may be effected by handing it to the per-
son named.

(3) If, on tender of a subpoena to the person named, he refuses to
accept it, the subpoena may be served by putting it down in his presence
after he has been told of the nature of the subpoena.
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 (4) Where the person named in a subpoena is a party and has a sol-
icitor in the proceeding, the subpoena may, with the consent of the solici-
tor, be served on the person named by leaving:it at his address for
service,

(5) A subpoena shall not be enforced pursuant to Order 37 unless
service of it has been effected in accordance with this rule.

9. (1) The Court may, on motion by the person n-amed in a sub-
poena, set aside the subpoena wholly or in part.

(2) Notice of a motion under sub-rule (1) must be filed and must be
served on the party on whose request the subpoena was issued.

ORDER 28
SECURITY FOR COSTS

1. In this Order—

(a) references to an applicant extend to any person who makes
aclaim for reliefin any proceeding; and

(b) references to a respondent extend to any person against
whom a claim for reliefis made in any proceeding.
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2. (1) An application that an applicant shall provide security for Application

costs shall be made by motion upon notice.

(2) The notice of motion shall be supported by an affidavit stating
the material facts and the grounds upon which security for costs is
sought.

3. (1) Where, in any proceeding, it appears to the Court on the
application of a respondent— °

(a) that an applicant is ordinarily resident outside Australia;

(b) that an applicant is suing, not for his own benefit, but for
the benefit of some other person and there is reason to be-
lieve that the applicant will be unable to pay the costs of the
respondent if ordered to do so;

(c¢) subject to sub-rule (2), that the address of an applicant is
not stated or is mis-stated in his originating proeess; or

(d) that an applicant has changed his address after the com-
mencement of the proceeding with a view to avoiding the
consequences of the proceeding,

thie Court may order that applicant to give such security as the Court
thinks fit for the costs of the respondent of and incidental to the
proceeding.
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(2) The Court shall not order an applicant to give security by reason
only of paragraph (1) (c) if it appears to the Court that the failure to
state his address or the mis-statement of his address was made without
intention to deceive.

4. Where the Court orders an applicant to give security for costs, the
security shall be given in such manner, at such time, and in such terms (if
any), as the Court may by order direct.

5. (1) Where the Court orders that the applicant provide security
for costs, it may order—

(a} that the proceeding on any claims by the applicant for re-
lief be stayed until security is provided; or

(b) that if the applicant fails to comply with the order to pro-
vide security within the time limited in the order, the pro-
ceeding be thereafter stayed or dismissed.

{(2) Subject to sub-rule (1), the Court may set aside or vary any
order made under this Order,

(3) Where a proceeding stands dismissed pursuant to an order
under this Order, that order shall not be set aside or varied except in
special circumstances.

6. This Order does not affect the provisions of any Act of the Com-
monwealth or of a State or Territory under which the Court may require
security for costs to be given.

ORDER 29
SEPARATE DECISION OF QUESTIONS: CONSOLIDATION
Division 1—Separate Decision of Questions

1. In this Order, *“ question *’ includes any question or issue in any
proceeding, whether of fact or law or partly of fact and partly of law, and
whether raised by pleadings, agreement of parties or otherwise.

2. The Court may make orders for—

(a) the decision of any question separately from any other
question, whether before, at or after any trial or further trial
in the proceedings; and :

{b) the statement of a case and the quesnon for demsmn
3. Where any question is decided under this Order, the Court shall,

subject to rule 4, make such order, grant such relief or give such direc-
tions as the nature of the case requires.
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4. Where the decision of a question under this Order—

(a) substantially disposes of the proceeding or of the whole or
any part of any claim for relief in the proceeding; or

(b) renders unnecessary any trial or further trial in the pro-
ceeding or on the whole or any part of any claim for reliefin
the proceeding,

the Court may, as the nature of the case requires—

(c) dismiss the proceeding or the whole or any part of any
claim for relief'in the proceeding; or

(d) pronounce any judgment; or
(e) make any other order.

Division 2—Consolidation

5. Where several proceedings are pending in the same Division,
then, if it appears to the Court—

(a) thatsome common question of law or fact arises in both or
all of them;

(b) that the rights to relief claimed therein are in respect of, or
arise out of, the same transaction or series of transactions;
or

(¢) that for some other reason it is desirable to make an order
under this rule,

the Court may order those proceedings to be consolidated or may order
them to be tried at the same time or one immediately after another or
may order them to be stayed until after the determination of any of
them.

ORDER 30
SETTING DOWN

1. (1) Where the time for taking any step in a proceeding has ceased
to run and no date has been fixed for the hearing of a proceeding, a party
not in default may give notice of trial.

{2) A notice of trial shall be given by filing a notice in accordance
with form 44 of the First Schedule.

(3) A party filing a notice of trial shall serve the notice on all other
parties to the proceeding within 5 days after filing it. :

2. (1) Upon anotice of trial being filed, the Registrar shall fix a date
for trial or shall enter the matter in the list of matters awaiting a date for
trial.
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(2) Within 7 days of a date being fixed under this rule, the Registrar
shall notify all parties to the proceeding of the date for trial.

3. (1) This rule applies to matters which have proceeded on
pleadings.

(2) Where a matter has been stood out of the list, and the applicant
does not, within 6 weeks after the pleadings are closed—

(a) move for a directions hearing; or
{b) give a notice of trial,
the Court, on motion upon notice of any other party may dismiss the pro-
ceeding or make such other order as the Court thinks fit.
4. Where a matter has been stood out of the list and a party wishes to
restore the matter to the list he shall, unless the Court otherwise orders—
(a) move on notice for a directions hearing; or
(b) if the matter has proceeded on pleadings and is ready for

trial—give a notice of trial.

5. (1) Where an applicant does not prosecute the proceeding with
due despatch, the Court may stay or dismiss the proceeding or make
such other order as the Court thinks fit.

(2) Sub-rule (1) applies with any necessary modifications in relduon
to a cross-claimant as it applies to an applicant.

6. (1) Subject to sub-rules (2) and (3), unless the place of trial has
been fixed by the Court, the trial of a proceeding shall be at the proper
place.

(2} The Court on the application of a party or of its own motion may
direct that the trial of a proceeding be fixed at a place other than the
proper place.

(3) Inthis rule a reference to the trial of a proceeding shall include a
reference to any interlocutory hearing in the proceeding,

7. (1) Atthe request of all parties and subject to the directions of the
Court, the Registrar may withdraw a proceeding listed for hearing.

(2) A proceeding withdrawn under sub-rule (1) may be stood out of
the list or listed for directions.
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ORDER 31
JURIES

1. (1) A party applying for an order that the trial of a suit or of an
issue of fact be heard by a Judge and jury shall file and serve notice of his
motion not later than 21 days before the date appointed for the trial.

(2) A notice of motion under sub-rule (1) shall be supported by an
affidavit stating the particular facts and grounds upon which the appli-
cation is based.

ORDER 32
TRIAL

1. For the purposes of this Order—

(a) where the burden of proof on any issue lies on the appli-
cant, he shall begin; and

(b) where the burden of proof on all the issues lies on the re-
spondent, he shall begin.

2. (1) If, when a proceeding is called on for trial, any party is
absent, the Court may—

(a) order that the trial be not had unless the proceeding is
again set down for tnal, or unless such other steps are taken
as the Court may direct;

(b) adjourn the trial;

(c) if the party absent is an applicant or cross-claimant dismiss
the action or the cross-claim; or

(d) proceed with the trial generally or so far as concerns any
claim for reliefin the proceeding.

(2) Where the Court proceeds with a trial in the absence of a party,
and at or at the conclusion of the trial an order is made, the Court, on
motion by that party, may set aside or vary the order, and may give di-
rections for the further conduct of the proceeding.

(3) Sub-rule (2) does not enable the Court to vary the verdict,
finding or assessment of a jury at a trial except with the consent of each
interested party present at the trial.

3. (1) If, when a proceeding is called on for trial, no party appears,
the Court may— '

(a) adjourn the proceeding to a specific date or generally; or
(b) orderthat the proceeding be struck out.
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(2) Where an orderis made under paragraph (1) (b) the proceeding
shall thereupon, unless the Court otherwise orders, be wholly discon-
tinued, and neither party shall be entitled to costs.

4, (1) The Court may give directiohs as to the order of evidence and
addresses and generally as to the conduct of the trial.

(2) Subject to sub-rule (1)—

(a) where the only parties are the applicant and persons in the
same interest and the respondent and persons in the same
interest, and there is no cross-claim, the order of evidence
and addresses shall be as provided by the following sub-
rules of this rule; and

(b) in any other case, the order of evidence and addresses shall
be as provided by the following sub-rules of this rule, sub-
ject to such modifications as the nature of the case may
require.

(3) The party to begin may make an address opening his case and
may then adduce his evidence.

(4) Where, at the conclusion of the evidence for the party to begin,
no document or thing has been admitted in evidence on tender by the
opposite party, the opposite party may elect to adduce evidence or not to
adduce evidence.

(3) If, pursuant to sub-rule (4), the opposite party elects not to
adduce evidence, the party to begin may make an address closing his
case and then the opposite party may make an address stating his case.

(6) If, pursuant to sub-rule (4), the opposite party elects to adduce
evidence, the opposite party may make an opening address before
adducing his evidence and after adducing his evidence he may make an
address closing his case and thereupon the party to begin may make an
address closing his case.

5. (1) The associate, or other proper officer present at the trial, shall
be clerk at the trial and shall maintain and complete a record of the trial.
(2) The associate or other proper officer shall—

(a) take charge of every document or object put in as an
exhibit during the trial or hearing of a proceeding;

(b) mark or label every exhibit so as to indicate the party by
whom the exhibit was put in, and so that all exhibits put in
by a party are lettered or numbered consecutively; and

{¢) make alist of the exhibits.

(3) The list of exhibits when completed shall form part of the record
of the proceeding.

Authorised Version F2001B00474 registered 26/02/2022



1979 Federal Court Rules No. 140

489

6. (1) Where a party dies after the verdict or finding on the issues of Death before

fact, the Court may pronounce judgment, and the order of the judgment
may be entered, notwithstanding the death.

(2) Sub-rule (1) does not affect the power of the Court to make
orders under Order 6, rule 10 (which relates to change of parties by
reason of death, etc.).

ORDER 33
EVIDENCE: GENERAL

1. Unless the Court otherwise orders or the parties otherwise agree,
the evidence of a witness at the trial of a cause shall be given orally.

2. (1) This rule applies oaly to evidence other than evidence on an
issue at a trial and only where the circumstances are such that undue
delay or inconvenience would otherwise be caused.

(2) Where a statement on information and belief is made by a de-
ponent in an affidavit, or by a witness being examined orally, and the de-
ponent or witness gives the source and ground of the information, the
Court or Judge may admit such statement notwithstanding that it is
hearsay.

(3) Where a deponent swears in an affidavit, or a witness being
examined orally states, that a document is a copy of an original, the
Court or Judge may admit the document as evidence of the contents of
the original notwithstanding that the original is not produced.

3. The Court may at any stage of the proceedings—

(a) dispense with compliance with the rules of evidence for
proving any matter which is not bona fide in dispute; or

(b) dispense with compliance with the rules of evidence where
such compliance might occasion or involve unnecessary or
unreasonable expense or delay, including, but without
limiting the generality of this power, compliance with the
rules relating to proof of handwriting or of documents and
the proof of the identity of parties or of authority.

4. (1) Subject to this Order and to any order of the Court, a depo-
sition not taken in the proceedings pursuant to Order 24 is not admissible
as evidence.

(2) A deposition taken in the proceedings pursuant to Order 24, is
admissible as evidence, but the Court may direct that the deposition be
not admissible unless the party tendering it produces the deponent for
cross-examination.
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5. (1} A party may, with the leave of the Court, but saving all just
exceptions, read evidence taken, or an affidavit filed, in other
proceedings. :

(2) Sub-rule (1) does not enable evidence taken, or an affidavit
filed, in other proceedings to be read as evidence on any issue at a trial,
except in relation to the proof of particular facts.

6. (1) Where a party intends to tender any plan, photograph or
model at a trial or hearing, he shall, not less than 7 days before the com-
mencement of the trial or hearing, give the other parties an opportunity
to inspect it and to agree to its admission without proof.

{2) Non-compliance with sub-rule (1) shall not affect the admissi-
bility of a plan, photograph or model.

. (1) A document purporting to be marked with a seal of the Court
is admissible in evidence without further proof.

(2) An office copy of a document filed in or issued out of the Court is
admissible in evidence in all proceedings and between all parties to the
same extent as the original document would be admissible.

(3) A document purporting to be marked with a seal of the Court
and to be a copy of a document filed in or issued out of the Registry is ad-
missible as an office copy of the latter document without further proof.

8. Where, for the purpose of any proceedings, a person, by request in
writing, requires a Registrar to produce to the Court or to a Judge or an

officer of the Court any document in the custody of the Registrar, the

Registrar shall, unless the Court otherwise orders, produce the document
in accordance with the request.

9. (1) A document purporting to contain the written consent of a
person to act as tutor of a person under disability, to act as trustee, to act
as receiver, or to act in any other office on appointment by the Court, and
purporting to be executed and authenticated in accordance with sub-rule
(2), is evidence of the consent.

(2) A document is sufficiently executed and authenticated for the
purposes of sub-rule (1)—

(a) where the consenting person is not a corporation, if the
document is signed by the consenting person and the signa-
ture is verified by some other person; or

(b) - where the consenting person is a corporation, if the seal of
the corporation is affixed to the document in the presence of
and attested by its clerk, secretary or other permanent
officer or his deputy, and a member of the board of direc-
tors, council or other governing body of the corporation.
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10. Where a person is examined in relation to an investigation,
inspection or report made by him in the course of carrying out public or
official duties, the party calling the person may, unless the Court other-
wise directs, examine that person by asking him leading questions.

11. {1) Where the Court, by subpoena or otherwise, orders any per-
son to produce any document or thing, and any person makes and sub-
stantiates sufficient lawful objection to production on grounds of privi-
lege, the Court shall not compel production of that document or thing
except production to the Court for the purpose of ruling on the objection.

(2) Where a question is put to a person in the course of examination,
and any person makes and substantiates sufficient lawful objection on
grounds of privilege to the question being answered, the Court shall not
compel an answer to the question.

(3) Sub-rule (1) applies where an order is made for production to,
and sub-rule (2) applies where a question is put to a person in the course
of examination before, the Court or any officer of the Court, or any
examiner, or other person authorized to receive evidence, whether on a
trial or hearing or on any other occasion.

(4) This rule does not affect any rule of law which authorizes or re-
quires the withholding of any document or thing or the refusal to answer
any question on the ground that the disclosure of the document or thing
or the answering of the question would be injurious to the public interest.

12. (1) Where a party to any proceedings serves on another party
notice requiring the party served to produce at any trial or hearing in the
proceedings, or before any Judge, officer, examiner or other person
having authority to take evidence in the proceedings any document or
thing for the purpose of evidence and the document or thing is in the
possession, custody or power of the party served, the party served shall,
unless the Court otherwise orders, produce the document or thing in ac-
cordance with the notice, without the need for any subpoena for
‘production.

(2) Where the document or thing required to be produced in accord-
ance with sub-rule (1) is not produced, the party serving the notice may
lead secondary evidence of the contents or nature of the document or
thing.

(3) Sub-rule (2) does not affect the power of the Court to order costs
against a party who fails to compiy with a notice under sub-rute (1).

13. (1) The Court may make orders for—

{a) the attendance of any person for the purpose of being
examined; or

{b) the attendance of any person and production by him of any
document or thing specified or described in the order.
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(2) An order under sub-rule (1) may be made for the attendance of
any person before, and production by him to, the Court or any officer of
the Court, examiner, or other person authorized to take evidence, on any
trial, hearing or other occasion.

(3) Sub-rules (1) and (2) apply whether or not the person for whose
attendance the order is made has been required to attend by subpoena.

14. (1) A party requiring the production of a prisoner from lawful
custody to give evidence in proceedings whether before the Court or be-
fore an examiner pursuant to Order 24, shall move for an order to that
effect.

(2) A motion under sub-rule (1) may be made ex parte and shall be
supported by an affidavit showing--
(a) the person in whose custody the prisoner is held; and
(b) the reasons for which the prisoner’s evidence and
attendance are required.

(3) An order under sub-rule (1) shall be in accordance with Form
46 in the First Schedule.

ORDER 34
COURT EXPERT

_ 1. This Part does not apply to a question or matter to be tried before
a jury. :

2. (1) Where a question for an expert witness arises in any
proceedings the Court may, at any stage of the proceedings, on appli-
cation by a party—

(a) appoint an expert as court expert to inquire into and report
upon the question;

(b) authorize the court expert to inquire into and report upon
any facts relevant to his inquiry and report on the question;

(c) direct the court expert to make a further or supplemental
report or inquiry and report; and

(d) give such instructions as the Court thinks fit relating to any
inquiry or report of the court expert.

(2) Insub-rule (1), * expert ”’, in relation to any question, means a
person who has such knowledge or experience of, or in connection with,
that question, or questions of the character of that question, that his
opinion on that question would be admissible in evidence.

(3) Instructions pursuant to paragraph (1) (d) may include pro-
vision concerning any experiment or test for the purposes of any inquiry
or report of a court expert.
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3. (1) The court expert shall send his report to the Registrar,
together with so many copies of the report as the Court may direct.

(2) The Registrar shall send a copy of the.report to each party
interested in the question.

(3) The report shall, unless the Court otherwise orders, be admiss-
ible in evidence on the question on which it is made, but shall not be
binding on any party except to the extent to which that party agrees to be
bound by it.

4. Upon application made by any party within 14 days after receiv-
ing a copy of a court expert’s report, the Court shall make an order for
the cross-examination of the court expert by all the parties, either—

(a) before the Court, at the trial or at some other time; or

(b) before an examiner.

5. (1) The remuneration of the court expert shall be fixed by the
Court and shall include—

(a) afee forhisreport; and

(b) a proper sum for each day during which he is required to
attend before the Court or before an examiner.

(2) Unless the Court otherwise orders, the parties shall be jointly
and severally liable to the court expert to pay the amount fixed by the
Court for his remuneration.

(3) The Court may, on application by any party or by the court
expert, make orders in the proceedings for payment in or towards
discharge of the liability of any party under sub-rule (2).

(4) Sub-rules (2) and (3) do not affect the powers of the Court as to
COSts.

6. Where, pursuant to this Order, a court expert has made a report
on any question—

(a} any party may adduce evidence of one other expert on the
same question, but only if he has, at a reasonable time be-
fore the commencement of the trial, hearing or examination
at which he adduces the evidence, given to the other
interested parties notice of his intention to do so; but

(b) subject to paragraph (a}, a party shall not adduce evidence
of any other expert on the same question, except with the
leave of the Court.
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ORDER 35
JUDGMENTS AND ORDERS

1. The Court may, at any stage of any proceedings, on the
application of any party, pronounce such judgment or make such order
as the nature of the case requires, notwithstanding that the applicant
does not make a claim for relief extending to that order in any originat-
Ing process.

2. The reasons of the Court for any order may, if in written form, be
published by being delivered in open Court to an associate or other
proper officer.

3. A judgment or order shall take effect on the date on which it is
pronounced or made, unless the Court orders that it take effect at an
earlier or later date. :

4. (1) Subject to sub-rules (3) and (4), an order which requires a
person to do an act shall specify the time within which he is required to
do the act.

(2) The time shall, unless the Court otherwise orders, be 14 days
after the date of service of the order on the person required to do the act.

(3) Sub-rules (1) and (2) apply to an order which requires a person
to pay money into Court, but otherwise do not apply to so much of an
order as requires a person to pay money.

(4) Where an order requires a person to do an act within a specified
time, the Court may, by order, require him to do the act within another
spemﬁed time.

(5) Where an order requires a person to do an act but does not
specify a time within which he is required to do the act, the Court may,
by order, require him to do the act within a specified time. :

5. (1) Where the Court imposes a fine, the Court shall order that the
person on whom the fine is imposed pay the fine to the Registrar and
specify the time within which he is required to pay it.

(2) The Registrar shall pay into the Consolidated Revenue Fund all
moneys paid to him on account of any fine imposed by the Court.

(3) This rule is subject to the provisions of the Conciliation and Arbi-
tration Act 1904.

6. (1) Where the Court makes an order for the dismissal of proceed-
ings or for the dismissal of proceedings so far as concerns any cause of
action or the whole or any part of any claim for relief, the Court may
order that such dismissal shall be without prejudice to any right of the
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applicant or claimant to bring fresh proceedings or to claim the same re-
lief in fresh proceedings.

(2) Where—
(a) the Court makes an order for the dismissal of proceedings

so far as concerns any cause of action or the whole or any
part of any claim for relief by any party;

(b) the Court orders that party to pay any costs; and

(¢} before payment of the costs, that party brings against a
party to whom the costs are payable further proceedings on
the same or substantially the same cause of action or for the
same or substantially the same relief,

the Court may stay the further proceedings until those costs are paid.

7. (1) The Court may vary or set aside a judgment or order before 1t
has been entered.

(2) The Court, where it is not exercising its appellate or related juris-
diction under Division 2 of Part III of the Act, may if it thinks fit vary or
set aside a judgment or order after the order has been entered where—

(a) the order has been made in the absence of a party, whether
or not the absent party is in default of appearance or other-
wise in default and whether or not the absent party had
notice of the motion for the order;

(b) the order was obtained by fraud;
(¢) the orderisinterlocutory;

(d) the order is an injunction or for the appointment of a
receiver;
{e) the order does not refiect the intention of the Court; or

(f) the party in whose favour the order was made consents.
(3) A clerical mistake in a judgment or order, or an error arisingin a

judgment or order from an accidental slip or omission, may at any time
be corrected by the Court.

{4) Sub-rule (2) shall not affect the power of the Court to vary or ter-
minate the operation of an order by a supplementary order.

8. Ajudgment debt shall carry interest at the rate of 8% per annum.

9. (1) In any proceedings, the Court may take judicial notice of any
order of the Court in the proceedings.

(2) In any proceedings, the Court may be informed of an order of
the Court in the proceedings by (amongst other things) reference to a
note made by the Judge making the order or by an associate or other
proper officer.
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10, (1) A written consent of the parties to a proceeding, or the
solicitors, to the making of an order in the proceeding may be filed in the
Registry at the proper place.

{2) Notwithstanding anything contained in these Rules, upon the
written consent being so filed, the Registrar shall bring the matter before
a Judge who, if he thinks fit, may, without any other application being
made to him, direct the Registrar to draw up, sign and seal an order in
accordance with the terms of the consent.

(3) The order shall state that it is made by consent and shall be of
the same force and validity as if it had been made after a hearing by the
Judge.

11. (1) Where—

(a) a person (whether a party or not) gives an undertaking to
the Court to do or refrain from doing any act or to pay any
sum of money; and

(b) the person fails to fulfil the undertaking,

any party may move on notice for a judgment or order requiring that
person to do or refrain from doing the act in question, or to pay the sum
of money in question.

(2} The Court, on being satisfied that the undertaking was binding
on the person, shall make the order referred to in sub-rule (1).

(3) The Court may be informed of an undertaking to the Court in
the proceedings by (amongst other things) reference to a note made by
the Judge hearing the proceedings or by his clerk.

(4) This rule does not affect the powers of the Court to punish a per-
son for contempt.

ORDER 36
JUDGMENTS AND ORDERS: ENTRY

1. A party desiring to enter an order shall lodge a draft of the order
with the Registrar.

2. The Registrar may—

(a) settle the draft without an appointment for the attendance
of the parties; or

(b) appoint a time and place for attendance of the parties to
settle the draft.
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3. (1) Where the Registrar makes an appomtment for settlement Appomtment
under paragraph 2 (b), he shall notify the appointment to the patty 9
lodging the draft order.

set[lement

(2) The party lodging the draft shall, not less than 2 days before the
appointed date, serve notice of the appointment on the other party.

4. (1) Where a party has been served with notice of an appointment Procedure
to settle a draft of an order, but does not attend on the appointment, or
where the party lodging the draft does not attend on the appointment,
the Registrar may settle the draftin the absence of that party.

appomtmem

(2) The Registrarshall, on or after the appointment, settle the draft.

5. (1) Where the entry of an order is authorised by the Rules or by a Settiemeat
direction of the Court, the Registrar may, subject to sub-rule (3), draw I’gﬁg‘;‘éﬂt
and settle the order.

(2) The Registrar may exerecise his powers under sub-rule (1)—

(a) notwithstanding that no party has lodged a draft with him;
and

(b) without appointing any time or place for attendance of the
parties on settlement.
(3) The Registrar shall not exercise his powers under sub-rule (1}
unless—
(a) the Courtso directs, or
(b) a party so requests.

6. The Registrar shall on settling a draft of an order, sign the draft or Signature
a fair copy of it.

7. Where the Registrar has signed a draft of an order, but the order Review
has not been entered, the Court may review the draft and give such
directions as it thinks fit for varying the form and content of the draft.

8. (1) Unless the Court otherwise orders, a party may enter an order Order: where

\ entry
at any tme. required

(2) Anordershall be entered in the following cases:

{a) where the order only takes effect on the signing of the
order;

(b) where the order is to be served;
(¢) where the order is to be enforced;

(d) where an appeal from the order has been instituted, or an
application for leave to appeal from the order has been
made;

(e) where the Court so directs.
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(3) Subject to sub-rule (4), an order shall, unless the Court other-
wise directs, be entered where some step is to be taken under the order.

(4) Sub-rule (3) does not apply to an order which (in addition to
any provision as to costs) merely—
(a) makes an extension or abridgment of time; or
(b) grantsleave or makes a direction—
(i) toamend any document other than an order;
(11) to file any document; or

(iii) to do any act to be done by an officer of the Court
other than a solicitor; or

(c) gives directions concerning the conduct of proceedings.

9. (1) A party may enter an order by filing it in the form in which it
has been settled by the Registrar.

(2) The Registrar may enter an order under sub-rule (1) on the di-
rection of the Court or the request of a party.

10. Upon its being entered, the Registrar shall seal the order with
the seal of the Court.

11. (1) The Registrar shall, upon the request of any party, furnish
that party with a certified or office copy of the order entered in the
proceeding,

(2) The Registrar may, upon payment of the prescribed fee, furnish
to any person appearing to have a sufficient interest in the order entered
in any proceeding, a certified or office copy of the order.

12. An order need not be served unless the Rules require service or
the Court directs service.

ORDER 37
JUDGMENTS AND ORDERS: ENFORCEMENT
1. (1) Where the Court by subpoena or otherwise, makes an order
in any proceedings for the attendance of a person—
{a) forthe purpose of giving evidence;
{b) forthe production of any document or thing;
{c) toanswer acharge of contempt; or

{d) for any other purpose,

and the person defaults in attendance in accordance with the order, the
Court may, on application by a party or of its own motion—
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(e) issue, or make an order for the issue of, a warrant to the
Sheriff or such other person as the Court may appoint for
the arrest of the person in default and for the production of
the person in default before the Court or before an exam-
iner or other person for the purpose of the proceedings and
for his detention in custody in the meantime; and

(f) order the person in default to pay any costs occasioned by
the default.

(2) Sub-rule (1) does not affect—
(a) the powers of the Court to punish for the contempt;
(b) the provisions of Order 40 (which relates to contempt); or

(¢) the powers of the Court under section 119 of the Concili-
ation and Arbitration Act 1904,

2. (1) Subject to the Rules, an order shall not be enforced by
committal or sequestration unless—

(a) the order or a certified or office copy thereof is served per-
sonally on the person bound; and

(b) if the order requires the person bound to do an act within a
specified time, the order or a certified or office copy thereof
is so served before that time expires.

(2) Subject to the Rules, where the person bound by an order is a
_corporation or organization the order shall not be enforced by committal
of an officer of the person bound or by sequestration of the property of
an officer of the person bound unless, in addition to service under sub-
rule (1) on the person bound—

(a) the order or a certified or office copy thereof is served per-
sonally on the officer; and

(b) ifthe order requires the person bound to do an act w1th1n a
specified time, the order or a certified or office copy thereof
is so served before that time expires.

(3) An order or a certified or office copy thereof served under this
rule must bear a notice (naming the persons concerned) that the person
served is liable to imprisonment or to sequestration of property if—

(a) where the order requires the person bound to do an act
within a specified time, the person bound refuses or
neglects to do the act within that time; or

(b) where the order requires the person bound to abstain from
doing an act, the person bound disobeys the order.
(4) Subject to the Rules, where—
(a) anorderrequires the person bound to do an act; and

(b) -another order specifies the time in which the act is required
to be done,
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each order or a certified or office copy thereof shall be served on the per-
son bound before the expiry of that time as so abridged or extended.

(5) Where a person liable to committal or sequestration of his prop-
erty by way of enforcement of a judgment or order has notice of the
judgment or order—

(a) by being present when the judgment is pronounced or
when the order is made; or

(b) by being notified of the terms of the judgment or order
whether by telephone, telegram or otherwise,

the judgment or order may be enforced by committal of that person or
by sequestration of his property notwithstanding that service has not
been effected in accordance with this rule.

(6) The Court may dispense with service under this rule.

Substituted 3. (1) Where a Jjudgment or order requires the person bound to do
performance  ap o1 and the person bound does not do the act, the Court may—

(a) direct that the act be done by a person appointed by the
Court; and

(b) order the person bound to pay the costs incurred pursuant
to the direction.

(2) Sub-rule (1) does not affect any other mode of enforcement of
the judgment or order, or the powers of the Court to punish for
contempt.

Enforce- 4. (1) Where, in any proceeding, a person who is not a party obtains
Z‘gz‘}:fs:’}"’f an order, or an order is made in favour of a person who is not a party, he
non-party  may enforce the order by the same means as if he were a party.
(2) Where, in any proceeding, obedience to a judgment may be
enforced against a person who is not a party, the judgment may be
enforced against him by the same means as if he were a party.

(3) Where, in any proceeding, obedience to a judgment may be
enforced against a corporation or organization which is not a party, an
officer of the corporation or organization shall be liable to the same pro-
cess of enforcement as if the corporation or organization were a party.

Noa- 5. Where a person is entitled under a judgment subject to the fulfil-
g?gg’;g}gg;ﬁ ment of a condition, and there is a failure to fulfil the condition, then, un-
less the Court otherwise orders—

(d) heshall lose the benefit of the judgment; and
(b) any other person interested may take any steps which—
(i) arewarranted by the judgment; or '
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(ii) might have been taken if the judgment had not
been pronounced or the order had not been made.

ac.

6. (1) A person bound by a judgment may move the Court for a stay Matters
of execution of the judgment, or for some other order, on the ground of 9¢eurrias
matters occurring after the date on which the judgment takes effect and juggment

the Court may make such order as the nature of the case requires.

(2) Sub-rule (1) does not affect the powers of the Court to stay ex-
ecution under rule 10. .

7. (1) Subject to the Rules, and without limiting any other means of Enforce-
enforcement which may be available, the Court may, in order to enforce g‘;‘t‘e‘ ‘a‘fldm
i judgment or order of the Court, make any order, issue any writ or take Territory
any other step that could be made, issued or taken by the Supreme Court Supreme

. . . . . Courts
of the State or Territory in which the judgment or order is to be enforced

if the judgment or order had been made by that Supreme Court.

(2) The modes of procedure and forms of process of the Supreme
Court of the State or Territory in which the judgment or order is sought
to be enforced shall be available and followed in the Court so far as is
practicable mutatis mutandis for the enforcement of orders of the Court.

(3) The Sheriff when executing the orders of the Court, shall be
authorized to act in the same manner and to the same extent as the
Sheriff or like officer of the Supreme Court of the State or Territory in
which the order is being executed, is entitled to act.

(4) Where it is desired to enforce an order in more than one State or
Territory—

(a) it shall not be necessary to adopt different modes of pro-
cedure and forms of process in each State or Territory; and

(b) 1t shall be sufficient to adopt the mode of procedure and
form of process of the Supreme Court of one of the States or
Territories in which execution is to be made, and to execute
the order in like manner in the other States and Territories.

8. A party interested in the execution or enforcement of an order Ex parte
may apply to the Court ex parte for directions as to its execution or applicadon
enforcement.

9. A person shall not be committed except by or under an order of Committal—

- the Court stating why he is being committed. Form 49
10. The Court may stay execution of a judgment or order. Stay of
execution
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ORDER 38
ASSESSMENT OF DAMAGES
Ascert:}in- 1, {1) Where—
glerllta(;es (a) a respondent admits liability on an applicant’s claim, but
;kéftf;z ] denies liability to the extent of the damages claimed; or
calculation (b) the Court finds that a party is liable to pay damages,

the Court, if it considers that the amount of damages to be recovered is
substantially a matter of calculation, may direct that the amount which
the party liable shall be ordered to pay be ascertained by the Registrar at
the proper place.

(2) The attendance of witnesses and the production of documents
before the Registrar may be compelled by subpoena.

(3) The Registrar may adjourn the inquiry from time to time.

Certificateof 2. (1) The Registrar shall certify the amount of damages which he

Registrar  has ascertained pursuant to rule 1, and shall deliver a copy of the cer-
tificate to each party and, unless within 7 days of the delivery thereof 1o
him any party objects the Registrar shall deliver the certificate to a
Judge, who, without the attendance of any party, may make an order
that the person liable pay the amount of damages so ascertained.

{2) Upon an order being made pursuant to sub-rule (1), the Regis-
trar shall deliver a copy of the order to each party.

{3) Where an objection is made under sub-rule (1), the Registrar
shall give notice of the objection to the other party and list the matter for
hearing before the Court and deliver his certificate to the Court.

(4) Upon a hearing pursuant to sub-rule (3) it shall be a matter for
the Court as to what weight should in the circumstances of the case, be
given to the certificate of the Registrar.

Damages in 3. Where damages are assessed in respect of a continuing cause of
gffni’tfr‘::ﬁ action, they shall be assessed down to the time of assessment.
g
cause of
action
ORDER 39
ACCOUNTS AND INQUIRIES
Account: 1. (1) Subject to sub-rule (2), where a party claims an account or
order 0 makes a claim which involves taking an account, the Court may, on ap-

plication by that party at any stage of the proceedings—
(a) order that an account be taken; and

{b) order that any amount certified on taking the account to be
due to any party be paid to him.
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(2} The Court shall not make an order under sub-rule (13—

(a) as against a respondent who has not filed an appearance
unless he is in default of appearance; or

(b) if it appears there is some preliminary question to be
determined.

2, The Court may, on application by a party at any stage of proceed-
ings, make orders for the taking of any account or the making of any

inquiry.

3. Where the Court makes an order for the taking of an account, the
Court, by the same or subsequent order—

(a) may give directions concerning the manner of takmg or
vouching the account; and

(b) without limiting paragraph (a), may direct that in taking
.. the account the relevant books of account shall be evidence
of the matters contained in them.

4. (1) The items on each side of an account shall be numbered
consecutively.

(2) An accounting party shall, unless the Court otherwise orders,
verify his account by affidavit and the account shall be made an exhibit
to the affidavit. .

5. Anaccounting party shall, unless the Court otherwise orders—
(a) file his account and verifying affidavit; and

(b} serve the account and affidavit on each other party on the
date of filing.

. (1) Where a party seeks to charge an accounting party with an
amount beyond that of which the accounting party by his account admits
receipt, he shall give to the accounting party notice of the charge, stating,
so far as he is able, the amount which he seeks to charge, with brief
particulars.

(2) Where a party alleges that any item in the account of an account-
ing party is erroneous in amount or otherwise, he shall give to the ac-
counting party notice of the allegation, stating the grounds for alleging
the error.

7. In takmg an account under a judgment or order, alI just
allowances shall be made.

8. Where it appears to the Court that there is delay in the pros-
ecution of any account, inquiry or other matter under a judgment or
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order, the Court may make such orders as it thinks fit for staying or ex-
pediting the proceedings or for the conduct of the proceedings.

9. The Court may order any account or inquiry under this Order to
be taken before or held by the Registrar at the proper place.

10. (1) The Registrar shall certify the results of the account or
inquiry which he has taken or held pursuant to rule 9, and shall deliver a
copy of the certificate to each party and, unless within 7 days of the de-
livery thereof to him any party objects the Registrar shall deliver the cer-
tificate to a Judge, who, without the attendance of any party, may make
an order that the person liable pay the amount so certified to be due to

any party.

(2) Upon an order being made pursuant to sub-rule (1), the Regis-
trar shall deliver a copy of the order to each party.

(3) Where an objection is made under sub-rule (1), the Registrar
shall give notice of the objection to the other party and list the matter for
hearing before the Court and deliver his certificate to the Court.

(4) Upon a hearing pursuant to sub-rule (3) it shall be a matter for
the Court as to what weight should, in the circumstances of the case, be
given to the certificate of the Registrar.

ORDER 40
CONTEMPT
Division I—Contempt in the face or hearing of the Court

1. Where it is alleged, or appears to the Court on its own view, that a
person is guilty of contempt of court, committed in the face of the Court
or in the hearing of the Court, the Court may—

(a) by oral order direct that he be brought before the Court; or
(b) issue a warrant for his arrest.

2. Where the accused person is brought before the Court, the Court
shall—

(a) cause him to be informed orally of the contempt with
which he is charged;

(b) require him to make his defence to the charge;
(c) after hearing him, determine the matter of the charge; and

(d) make an order for his punishment or discharge.
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3. (1) The Court may, pending disposal of the charge—

(a) direct that the accused person be kept in such custody as
the Court may determine; or

(b) direct that he be released.

(2) The Court may make a direction under sub-rule (1) which may
include a requirement that the accused person give security, in such sum
as the Court directs, for his appearance in person to answer the charge.

Division 2—Motion or proceedings for punishment

4. This Division does not apply to a case in which the Court proceeds
under Division 1.

5. (1) Where it is alleged that a contempt has been committed in
connection with a proceeding in the Court, an application for punish-
ment for the alleged contempt must be made by motion on notice in the
proceeding, but if a separate proceeding for punishment of the alleged
contempt is commenced, the proceeding so commenced may be con-
tinued unless the Court otherwise orders.

(2) Where itis alleged that a contempt has been committed, but not
in connection with the proceeding in the Court, the proceeding for pun-
ishment of the alleged contempt must be commenced as a substantive
proceeding but, if an application for punishment of the alleged contempt
1s made by motion on notice in any proceeding, the application may be
heard and disposed of in the latter proceeding, unless the Court other-
wise orders.

6. A statement of charge, that is, a statement specifying the
contempt of which the accused person is alleged to be guilty, shall be
subscribed to, or filed with, the notice of motion or application.

7. (1) Subject to sub-rule (2), the evidence in support of the charge
shall be by affidavit.

(2) The Court may permit evidence in support of the charge to be
given otherwise than by affidavit.

8. The notice of motion or application, the statement of charge, and
the affidavits shall be served personally on the accused person.

9. Where—

{a) notice of a motion for punishment of a contempt has been
filed or a proceeding has been commenced for punishment
of a contempt; and

Authorised Version F2001B00474 registered 26/02/2022

505

Interim
custody

Application

Procedure
generally

Statement of
charge

Evidence

Service

Arrest—
Form 48



506 -

Motion or

Eroceedings
y the

Registrar

Warrant—
Form 48

Discharge

Service
before
proceeding
commenced

No. 140 . Federal Court Rules 1979

(b) it appears to the Court that the accused person is likely to
abscond or otherwise withdraw himself from the jurisdic-
tion of the!Court,

the Court may issue a warrant for the arrest of the accused person and
his detention in custody until he is brought before the Court to answer
the charge, unless he, in the meantime, gives security in such manner and
in such sum as the Court directs, for his appearance in person to answer
the charge and to be dealt with in accordance with any order of the
Court.

10. (1) Where itis alleged, or appears to the Court on its own view,
that a person is guilty of contempt of the Court, the Court may, by order,
direct the Registrar to apply by motion for, or to commence 4 proceeding
for, punishment of the contempt.

(2) Sub-rule (1) does not affect such right as any person other than
the Registrar may have to apply by motion for, or to commence a pro-
ceeding for, punishment of contempt.

Divison 3—General

11. A warrant for the arrest or detention under this Order of an
accused person shall be addressed to the Sheriff and may be issued under
the hand of the Judge presiding in the Court directing the arrest or
detention.

12. Where an accused person is committed to prison for a term, the

Court may order his discharge before the expiry of the term.

13. (1) Subject to sub-rule (3), a proceeding for contempt shall not
be commenced by a party for failure of the accused person to obey an
order of the Court unless—

(a) the order or a certified or office copy thereof has been per-
sonally served on the accused person; and

(b) the order or a certified or office copy thereof was endorsed
with a statement that the person served in the event of his
disobeying the order, may be liable to punishment for con-
tempt of court by imprisonment or fine or both, or in the
case of a corporation or organization, by sequestration or
fine or both.

(2) Sub-rule (1) does not affect the requirements of Order 37, rule 2.

{(3) Where—-

(a) a proceeding for contempt is commenced by a party for the
faljure of the accused person to observe an undertaking to
the Court; and ‘
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(b) the undertaking was not given to the Court by the accused
in person, or if the accused person was a corporation or
organization, by a responsible officer of the corporation or
organization in person,

a document containing the terms of the undertaking shall be personally
served on the accused person endorsed with a statement that in the event
of his failing to observe the undertaking, the person served may be liable
to be punished for contempt of court by imprisonment or fine or both, or
in the case of a corporation or organization, by sequestration or fine or
both.

14. This Order is subject to section 111 of the Conciliation and Order

Arbitration Aet 1904, subject to
Conciliation

and )
Arbitration

ORDER 41 Act

DOCUMENTS

1. (I) A documentin any proceeding shall be headed in the manner First page of

. . . : R
indicated in Form 1 of the Schedule, that is to say with a reference to Socument—

(a) the District Registry in which the document is filed; Form 1

(b) the appropriate Division of the Court; and
{c) the serial number of the proceeding.

(2) A document in any proceeding between parties shall be entitled
between the parties.

(3) A document in any proceeding in which there is no respondent Form3
shall be entitled ** The application of *’ together with the name of the
applicant.

(4) Exceptin the case of— ' Form 2
(a) anoriginating process;

(b) a document to be served on a person not a party to a pro-
ceeding; or

(c) a ﬁnal order,

a document may bear an abbreviation of the title of the proceeding
sufficient to identify the proceeding.

2, (1) This rule applies to a document prepared by a party for use in Paperand
the Court, except to the extent that the nature of the document renders W7H28
compliance impracticable.

(2) A document shall be on paper of durable quality, capable of re-
ceiving ink writing, and measuring about 295 millimetres long and 210
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millimetres wide provided that the Chief Judge may direct that docu-
ments of different d1men51ons be accepted in the case of any particular
Registry.

(3) The writing on a document shall be on one face of the paper only
and a margin of not less than 25 millimetres shall be kept clear on the left
hand side.

" (4) There shall be a space of not less than 3 millimetres between the
lines of writing.

(5) The writing shall be clear, sharp, legible and permanent.
(6) A carbon copy shali not be filed.

(7) A document shall not be filed if it bears any blotting, erasure, or
such alteration as to cause material disfigurement.

3. (1) A document prepared by a party for use in the Court shall
have a backsheet showing— '

(a) a description of the document and, if an affidavit, the name
of the deponent and the date sworn or affirmed;

(b) the name and address and telephone number of the solici-
tor for the party and, if the solicitor acts in the proceeding
by an agent, the name, address and telephone number of
the agent; and

. (¢) where a notice for service at a document exchange is filed
under Order 7, rule 7, the exchange box number.

(2) Where the party preparing a document for use in the Court is not
represented by a solicitor, paragraph (1) (b} does not apply but the
backsheet shall show the name and address for service of the party, and

+his telephone number, if any.

4. Dates, sums and other numbers shall be expressed in figures and
not in words.

5. The Court may order to be struck out of any document any matter
which is scandalous, vexatious or oppressive.

6. Any document filed other than an affidavit, annexure or exhibit
attached to another document shall be signed by the party filing it or by
his solicitor unless the nature of the document is such that the signature is
Inappropriate.
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ORDER 42 |
PARTNERSHIPS AND BUSINESS NAMES

. Division 1—Partnerships
1. In this Division, “ partnership name ™ means a name under
which two or more persons carry on business in partnership within
Australia, whether or not the name consists of the names of one or more
of those persons.

2. (1) An action by or against two or more persons claiming as
partners or against two or more persons claimed to be liable as partners
and who carry on business in partnership within Australia may be
brought in the partnership name. '

(2) The partnership name shall be that obtaining at the time the
cause of action arose.

(3) Where the proceeding is commenced pursuant to sub-rule (1),
unless the Court otherwise orders, it shall continue in the partnership
name, and not in the names of the individual partners.

3. (1) At any stage of the proceeding any party may, by notice in
writing, require the partnership to furnish it with the names and places of
residence of those persons who were partners of the partnership at the
time the cause of action arose.

(2) If the partnership fails to furnish the information pursuant to
sub-tule (1), the party making the requirement may move on notice —

{a) for an order requiring the partnership to furnish the infor-
mation; and

(b) if the partnership is an applicant—for an order that the
action be stayed until the information is provided. '

4. (1) Subject to sub-rule (3), where persons are sued as partners in
the partnership name pursuant to rule 2, the originating process shall be
served personally—

(a) upon any one or more of the partners; or

(b) by leaving a copy of the process at the place where the
business is carried on with some person apparently
engaged (as an employee or otherwise) in the business and
apparently of or above the age of 16 years.

(2) Subject to sub-rule 9 (2) of this Order, where service is effected
pursuant to sub-rule (1), it shall be deemed to be served upon all the
partners of the partnership, including any partner outside the jurisdic-
tion at the time of the issue of the originating process.
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(3) Where the applicant is aware that the partnership has been dis-
solved prior to the commencement of the proceedings, he shall, in ad-
dition to effecting service under sub-rule (1), effect service on any part-
ner sought to be made liable who has ceased to be a partner of the
partnership at the time of the commenceément of the proceedings.

5. (1) Where a person is served pursuant to rule 4, he shail enter an
appearance in his own name.

(2) Notwithstanding sub-rule (1), the proceeding shall continue in
the name of the partnership.

6. (1) Where a person served under rule 4 denies that he is a partner
of the partnership, or denies that he was a partner of the partnership at
the time of the cause of action arose, he shall file an affidavit making that
denial before the directions hearing appointed in the application.

(2) The affidavit shall state the material facts in support of that per-
$OM’s contention.

(3) Sub-rule (1) does not prevent any person raising the defence re-
ferred to in that sub-rule, at any later stage of the proceeding.

7. (1) Subject to rule 6, where the proceeding is commenced against
partners in the partnership name pursuant to rule 2, a partner is not en-
titled to file a personal defence, or file affidavits in defence as if the pro-
ceeding were brought against him personally.

(2) Notwithstanding sub-rule (1), any partner may file a defence or
an affidavit in defence in the partnership name.

(3) Where more than one defence is filed pursuant to sub-rule (2) or
more than one ground of defence appears from the affidavits filed pursu-
ant to sub-rule (2), the applicant shall not be entitled to judgment unless
none of the defences raised affords a proper defence to his claim.

8. Where a proceeding has been commenced under this Order, an
order in favour of or against the partnership shall be entered in the part-
nership name and not in the name of an individual partmer. :

9. (1) Where a judgment or order is against partners in the name of
the partnership, the judgment or order may be executed—

(a) against any property of the partnership within Australia;
(b) against any partner who has entered an appearance;

(c) against any person who has admitted that he is or has been:
adjudged to be a partner; and :
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{d) against any partner who has been individually served with
the originating process.

(2) Sub-rule 4 (2) of this Order does not appI"; to render any partner
individually liable who has not been personally served with the originat-
ing process and has not entered an appearance.

(3) Execution may be had against any partnership property within
Australia, notwithstanding that any partner may be resident abroad.

10. (1) Where a party has obtained judgment against partners in
the parinership name and desires to issue execution against an individ-
val partner who is not liable under rule 9, he shall move on notice to the
individual partner for judgment against him.

{2) On the hearing of the motion, if the partner admits liability,
judgment may be pronounced and an order made against him.

(3) On the hearing of the motion, if the partner denies liability, the
Court shall give the necessary directions for the hearing of the proceed-
ing which shail be against the partner individually, and not in the part-
nership name.

11. (1) In addition to its other operation, this Order, subject to
sub-rule (2), also applies to—

{a) a proceeding between a partnership and one or more of its
members; and

(b) a proceeding between partnerships having one or more
members in common,

provided such partnership or partnerships carry on business in Australia.

(2) No execution shall be issued in a proceeding to which sub-rule
(1) applies without the leave of the Court.

(3) On an application for leave under sub-rule (2), the Court may
give such directions and order the taking and holding of such accounts
and inquiries as it thinks just.

. Division 2—Individuals trading under a Business Name

12. In this Division, * business name ’’ means a name, style, title or
designation under which a person carries on a business not being a name
consisting of the name of that person and the name of each other person,
if any, in association with whom that person carries on business, without
any addition.
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13. (1) Where a claim is made against any person in respect of
anything done or omitted or suffered in the course of, or otherwise relat-
ing t0, a business carried on within Australia by that person under a busi-
ness name—

(a) ifthe business name is registered In a register in the State or
Territory in which the business is carried on, which register
discloses the name and residential address of the person—a
proceeding shall only be commenced against that person in
his own name or pursuant to Division 1; and

(b) if the business name is not registered in a register referred
to in paragraph (a)—a proceeding may be commenced
against that person in that business name.

(2) Where a proceeding is commenced against a person in a busi-
ness name pursuant to paragraph (1) (b)—

(a) that business name shall, for the purpose of the proceeding,
be a suffictent designation of that person in any process;
and

{(b) any judgment or order made in the proceeding may be
enforced against that person.

14. The succeeding rules of this Order apply where a proceeding is
commenced under paragraph 13 (1) (b) against a person in a business
name.

15. Personal service of any document on the person may be made—
(a) byleaving a copy of the document with him; or

(b) by leaving a copy of the document at the place where the
business is carried on, with some person apparently
engaged (as an employee or otherwise) in the business and
apparently of or above the age of 16 years.

16. (1) Where any person is sued in a business name, he shall not
enter an appearance except in his own name.

(2) Where any person enters an appearance in a proceeding in
which he is sued in a business name, he shall file and serve with his notice
of appearance a statement of the names and places of residence of all the
persons carrying on business under that business name on the date of
commencement of the proceeding.

(3) Where a person fails to comply with sub-rule (2), the Court may
order that his appearance be struck out.

17. Where an appearance filed under sub-rule 16 (2) discloses the
names of other persons who carry on or who carried on business under
that business name, a party may proceed in accordance with Division 1
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or under this Division, both on the date of commencement of the pro-
ceeding and on the date (if any) specified in the application as the date
on which the cause of action arose.

18. (1) Where a proceeding is commenced against a person in a
business name, the applicant shall, as soon as practicable, take all
reascnable steps (whether by way of discovery of documents, interroga-
tories or otherwise) for the purpose of ascertaining the name of the re-
spondent and shall, so far as practicable, make amendments so that the
proceedings are continued against the person sued in his own name and
not in his business name.

(2) Where a proceeding is commenced against a person in a busi-
ness name, the applicant shall not, without the leave of the Court, take
any step in the proceeding, except in respect of service of the originating
process and except for the purpose of compliance with sub-rule (1), until
amendments are made in accordance with sub-rule {( I).

{3) Where an amendment is made under this rule, the mode of
amendment and service after amendment shall be in accordance with
Order 13, rules 8, 9 and 10.

(4) A party may make an amendment pursuant to Order 13, rule 4
notwithstanding he has made an amendment under this rule.

19. (1)} Where proceedings against a person in a business name are
continued by leave given under rule 18, a judgment or order against that
person in the business name shall not be enforced by execution except as
mentioned in this rule.

(2) A judgment or order against a person in a business name may be
enforced by execution against any property of the business carried on
under that name and, where the judgment or order is against partners in
the partnership name it may be executed in accordance with rule 9.

(3) In sub-rule (2), the expression *“ property of the business ”’, in
relation to a judgment or order against a person in a business name,
means all property and rights and interests in property, originally
brought into the business carried on under that name or acquired,
whether by purchase or otherwise, on account of the business, or for the
purposes and in the course of the business, being property, rights or
interest of that person.

20. (1) Notwithstanding rule 19, the Court may vary a judgment or
order against a person in a business name so as to make it a judgment or
order against that person in his own name, and when so varied, the judg-
ment or order may be enforced accordingly.

(2) Notice of a motion for a variation of a judgment or order under
sub-rule (1) shall be served personally on the person against whom the
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judgment was given or the order was made, and paragraph 15 (b) shall
not apply to that service.

21. (1) Where i1t appears to the Court that some person has or may
have knowledge of facts, or has or may have in his possession, custody or
power any document or thing, tending to assist in the ascertainment of
the identity or description, of a respondent sued in a business name, the
Court may, for the purpose of enabling amendments to be made under
rule 18 or a variation of a judgment or order to be made under rule 20—

(a) order that person to attend before the Court or an officer of
the Court and be orally examined on any matter relating to
the identity or description of the respondent;

(b) order that person to produce any document or thing in his
possession, custody or power relating to the identity or de-
scription of the respondent; and

(c) ifthat person is a corporation or organization order the cor-
poration or organization or any officer of the corporation or
organization to produce any document or thing in the pos-
session, custody or power of the corporation or organiza-
tion relating to the identity or description of the respondent.

(2) In sub-rule (1), * description *’, in relation to a respondent, in-
cludes the name, place of residence, place of business, occupation and
sex of the respondent.

ORDER 43
DISABILITY

1. (1) Aninfant or minor may sue by his next friend.

(2) Aninfant or minor may defend in a proceeding by his guardian
appointed for that purpose.

(3) A mentally disabled person may sue in a proceeding by the com-
mittee if any, of his person or estate as the case may be, or where there is
no such committee, by his next friend.

(4) A mentally disabled person may defend by his committee if any,
or where there is no such committee, by his guardian appointed for that
purpose.

2. (1) The Court may, on motion by a party to a proceeding or any
other persomn, appoint a tutor for a person under disability for the pur-
pose of the proceeding,

(2) A person moving for an appointment under this rule shall, unless
the Court otherwise orders, serve notice of the motion on the person
under disability.
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3. (1) The Court may, on motion by a party to a proceeding or by Removalof
any other person or of its own motion— tutor

(a) remove a tutor; and
(b) stay the proceeding until appointment of a tutor in place of
the tutor removed.

(2) A person moving for an order under this rule shall, unless the
Court otherwise orders, serve notice of the motion on the tutor whose re-
moval is sought and on the person under disability for whom he is tutor.

4. (1) Subject to these Rules, an order appointing a tutor is not Appointment
necessary. ol tutor
_ _ generally
(2) Any person may be a tutor except—
(a) aperson under disability;

(b) a corporation or organization unless the corporation or
organization is any of the following:

(i) the Public Trustee of New South Wales;
{(ii) - the Public Trustee of Victoria;
(iii) the Public Curator of Queensland;
“(iv} the Public Trustee of South Australia;
' (v) the Public Trustee of Western Australia;
(vi) the Public Trustee of Tasmania;

(vil) The Curator of Estates of Deceased Persons of the
Australian Capital Territory;
(viii} the Public Trustee of the Northern Territory;
(ix) a trustee company which has by Statute or Ordi-

nance of a State or Territory of Australia been given
a right to act as trustee, executor or administrator.

(3) A person may not be a tutor of a person under disability in any
proceeding in which he has an interest adverse to the interest of the per-
son under disability. :

(4) A person shall not be made a tutor without his consent.

(5) Where a person has been or is tutor for a person under disability
in any proceeding, no other person may, except on appointment by the
Court, act as tutor for the person under disability in that proceeding.

(6) A person shall not take any step in any proceeding as tutor for a
person under disability unless beforehand there have been filed—
{(a) his consent to act; and

(b) acertificate by his solicitor that the tutor has Inqinterest in
the proceeding adverse to that of the person under
disability.
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(7) The evidence on a motion for an appointment under sub-rule
3 (1) shall include evidence—

{a) that the person for whom the tutor is proposed to be
appointed is a person under disability;

(b) thatthe proposed tutor—
(i) consents to act;
(i} 1s a proper person for appointment; and

(iii) has no interest in the proceeding adverse to the
interest of the person under disability; and

(c) that the person under disability is in default of appearance,
ifthatis the fact.

Conduct of 5. (1) Subject to the Rules, where a person under disability is a
roceedings  party to any proceedings, anything which would, if he were not a person

yruor under disability, be required or authorized by these Rules to be done by
him shall or may be done by his tutor.

(2) A tutor must act by a solicitor.

Cros-dlaim 6. A tutor defending any proceeding for a person under disability
may bring a cross-claim under Order 5.

No imputed 7. Order 11, sub-rule 13 (1) does not apply.to an opposite party who

admissionon js 5 person under disability.

pleadings

Discovery 8. Orders 15 and 16 apply to a person nnder disability and to his

andinter-  pgor,

rogatories

Compromise, 9. (1) Where a proceeding has been commenced, and afterwards

boof  w A0 agreement is made by the tutor in the proceeding of a person under
disability, for the compromise or settlement of any matter in dispute in
the proceeding, the tutor shall apply to the Court for approval of the
agreement and the Court may approve or disapprove the agreement.

(2) An agreement approved by the Court under sub-rule (1) is as
binding on the person under disability as if the person under disability
were not a person under disability and his tutor were his agent to make
the agreement. , : ‘

(3) An agreement disapproved by the Court under sub-rule (1) is
not binding on the person under disability.

Payment 10. A tutor shall not, except by leave of the Court, bring money into
iato Court Court under Order 23 or accept money brought into Court under that

Order.
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11. (1) Where a claim enforceable by a proceeding in the Court is

. made by or on behalf of, or against a person under disability and, before

the proceeding is commenced to enforce the claim, an agreement is

made by or on behalf of the person under disability for the compromise

or settlement of the claim, the Court may approve or disapprove the
agreement.

(2) An agreement approved by the Court under sub-rule (1) is as
binding on the person under disability by or on whose behalf it is made
as if the person under disability were not a person under disability and,
where the agreement is made by another person on behalf of the person
under disability as if that other person were his agent to make the
agreement.

(3} An agreement disapproved by the Court under sub-rule (1) is
not binding on a person under disability by or on whose behalf it is
made.

{4} A person shall commence a proceeding by application for ap-
proval of an agreement under this rule, and may, by the application,
seek enforcement of the claim in case the Court does not approve the
agreement. _

(5) Where, in a proceeding under this rule, the Court does not ap-
prove an agreement but the applicant seeks to enforce the claim, the
Court may give directions for the further conduct of the proceeding.

12. (1) The Court may give its approval under rule 10 or rule 12 on
terms.

(2) Without affecting the generality of sub-rule (1), the Court—

(a) may, as a term of 1ts approval, require that any money or
other property payable or applicable to or for the benefit of
a person under disability be dealt with by way of settlement
or otherwise as the Court thinks fit for the benefit of the per-
son under disability; and

(b} may make such orders as it thinks fit for the carrying out of
its requirements under paragraph (a).
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13. (1) This rule applies where, in any proceeding, a document is Service

required to be served personally on a person under disability.

(2) Personal service on a person under disability shall not be
effected otherwise than in accordance with this rule.

(3) Where the person under disability has a tutor in the proceeding,
the document may be served on the tutor.

(4) The document may be served on any person (including the per-
son under disability) whom the Court may, before or after service,
approve.
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(5) Where the person to be served is an infant or minor and has no
tutor in the proceeding, the document may be served--

(a) ifheisaged 16 years or upwards, on him;

(b) on a parent of his or a guardian of his person or of his es-
tate; or

(¢) if he has no parent and has no guardian of his person or of
his estate, on a persoh with whom he resides or in whose
care he is.

(6) Where the person to be served is a mentally disabled person and
has no tutor in the proceeding, the document may be served—

(a) ifacommittee is appointed of his person or estate, or ke has
a guardian, on the committee or guardian; or

{b) if there is no committee or guardian, on a person with
whom he resides or in whose care he is.

(7) A document served pursuant to any of sub-rules (3) to (6) must
be served in the manner required by the Rules with respect to the
document.

(8) Ajudgment or order requiring a person under disability to do, or
refrain from doing any act, a notice of motion for the committal of a per-
son under disability, and a subpoena against a person under disability,
must, in addition to any other service required by these Rules, and not-
withstanding anything in sub-rules (3) to (6), be served personally on
the person under disability.

(9) Sub-rule (8) does not apply to an order for interrogatories or for
discovery or inspection of documents.

ORDER 44
INTERPLEADER
Division I1—Preliminary
Interpret- 1. In this Order, unless the context or subject matter otherwise indi-
ation cates or requires—

“ claimant >’ means a person making a claim to property in
dispute;

“ execution creditor *’ means a person on whose behalf process
is issued; '

““ process >’ means process for execution issued by or under the
authority of the Court;

“ property in dispute >’ means any debt or property which is the
subject of proceedings under this Order.
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Division 2—Stakeholder’s Interpleader

2. Where—

(a) aperson is under a liability (otherwise than as a Sheriff) in
respect of a debt or other personal property; and

(b) he is sued, or expects to be sued, in the Court, for or in te-
spect of the debt or property by two or more persons mak-
ing adverse claims to the debt or property,

the Court may, on application by such person (in this Order referred to
as a* stakeholder **), grant relief by way of interpleader.

3. (1) Where a stakeholder has, in & proceeding in the Court, been
sued for or in respect of the property in dispute, the application shall be
by motion in the proceeding.

(2) A stakeholder applying pursuant to sub-rule (1)}—

{a) shall serve notice of the motion on each party to the pro-
ceeding who claims any interest in the property in dispute;
and

(b} shall serve notice of the motion personally on each claim-
ant who is not a party to the proceeding.

(3) In a case to which sub-rule (1) does not apply, a stakeholder ap-
plying for relief by way of interpleader shall commence the proceeding
by application, joining each claimant as a respondent.

Division 3—Sheriff’s Interpleader

4. (1) Where a Sheriff takes or intends to take any personal
property in execution under process, a person making a claim to or in re-
spect of the property or the proceeds or value of the property may give
notice of his claim to the Sheriff.

(2) A notice of claim given under this rule shall—

(a) specify the claim;

(b) state the name and place of abode of the claimant;
(¢) state an address for service; and _

{d) beaccompanied by a copy of the notice.

(3) Where a person who is entitled to give notice under this rule
does not, within a reasonable time after having knowledge of the facts,
give notice under this rule, the Court may, on application by the Sheriff,
restrain the commencement or stay the continuance by that person of the
proceeding in the Court or restrain the commencement or the continu-
ance by that person of a proceeding in any other court against the Sheriff
for or in respect of anything done by the Sheriff m execution of the pro-
cess after the time when that person might reasonably have given notice
under this rule.
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(4) Subject to sub-rule (5), a Sheriff may apply for an ordez;under
sub-rule (3) by motion in the proceeding in which the process is issued
and, if he so applies, he shall serve notice of the motion personally on the
person against whom the order is sought.

(5) If a proceeding to which sub-rule (3) applies is brought in the
Court against a Sheriff, an application by him for an order under that
sub-rule restraining the continuance of that proceeding shall be made by
motion in that proceeding.

Notice to 5. (1) A Sheriff shall, on being given notice of claim under rule 4,
e haon serve the notice on the exeeution creditor.

(2) The execution creditor may serve on the Sheriff notice that he
admits the claim.

Ald.mission of 6. (1) Where an execution creditor admits a claim by notice under
claim rule 5—

(a) he shall not be liable to the Sheriff for any fees or expenses
incurred by the Sheriff under the process after the notice
under rule 5 is given;

(b) the Sheriff shall withdraw from possesston of the property
claimed; and

(c) the Court may, on application by the Sheriff, restrain the
commencement or stay or restrain the continuance by the
person whose claim is admitted of a proceeding in any
court against the Sheriff for or in respect of anything done
by the Sheriff in execution of the process.

(2) If a proceeding to which paragraph (1) (¢) applies is brought in
the Court against the Sheriff, an application by him for an order under
that paragraph restraining the continuance of that proceeding shall be
made by motion in that proceeding.

(3) Subject to sub-rule (2), a Sheriff may apply for an order under
paragraph (1) (¢} by motion in the proceeding in which the process is

1ssued.
Interpleader 7. (1) Where a Sheriff has, under rule 5, served a notice of claim on
motion the execution creditor and the execution creditor does not, within 4 days

after service of the notice, under rule 5, serve on the Sheriff notice that he
admits the claim, and the claim has not been withdrawn, the Court may,
on application by the Sheriff, grant relief by way of interpleader.

(2) An application of the Sheriff under this rule shall be by motion in
the proceeding in which the process is issued.

(3) A Sheriff moving pursuant to this rule shall serve notice of the
motion on each party to the proceeding who claims any interest in the
property in dispute and on each claimant.
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Division 4—General

8. On application for relief by way of interpleader—

(a) the Court may make such orders and directions as it thinks
fit for the hearing and determination of all matters in dis-
pute; and

(b) without limiting the generality of paragraph (a), the Court
may—

(i) where a proceeding in the Court is pending in which
- the applicant is sued for or in respect of any of the
property in dispute, order that any claimant be
added as a respondent in that proceeding in ad-
dition to or in substitution for the applicant, or order
that that proceeding be stayed or dismissed;

(it} order the applicant to pay or transfer any or all of
the property in dispute into Court or otherwise to
dispose of any or all of the property in dispute;

(iii) where a claimant claims to be entitled by way of se-
curity for debt to any or all of the property in dis-
pute, make orders for the sale of any or all of the
property in dispute and for the application of the
proceeds of sale;

(v} on request by any party, summarily determine any
or all questions of fact or law in which the requesting
party is interested arising on the application;

(v) make orders for the settlement and trial of issues;
and

(vi) make such order, or pronounce such judgment, as
the nature of the case requires.

9, (1) Where—

(a) a claimant has been given due notice of the hearing of an
application for relief by way of interpleader and does not
appear at the hearing; or

(b) a claimant does not comply with an order made in the pro-
ceeding on such an application,

the Court may, subject to sub-rule (2), order that the claimant and those
claiming under him be barred from prosecuting his claim against the ap-
plicant and those claiming under him.

(2) An order under sub-rule (1) shall not affect the rights of the
claimants amongst themselves.
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10. (1) Where a stakeholder applies for relief by way of
interpleader, the Court may dismiss the application or pronounce judg-
ment against the apphcant unless the Court is satisfied on the following
matters:

(a) that the applicant claims no interest in the property in dis-
pute except for charges or costs;

(b) thatthe applicant does not collude with any claimant.

(2) Where a Sheriff applies for relief by way of interpleader, the
Court may require the Sheriff to satisty the Court on the matters men-
tioned in sub-rule (1) and the Court may, if not satisfied on those mat-
ters, dismiss the appiication.

{3) Nothing in this rule affects the power of the Court in other cases
to dismiss the application or to pronounce judgment against the
applicant.

11. (1) Where an application for relief by way of interpleader is
made and several proceedings are pending in the Court for or in respect
of any or all of the property in dispute, the Court may make an order in
any two or more of those several proceedings.

{2) An order made pursuant to sub-rule (1) shall be entitled in all
the proceedings in which it is made and the order shall be binding on all
the parties to them.

12, The Court before which an issue is tried under this Order may
pronounce such judgment, or may make such order, as the nature of the
case requires, including a judgment or order finally disposing of all ques-
tions arising in the proceedings.

ORDER 45
SOLICITORS

1. (1} Every matter or thing which under the Act or the Rules or
otherwise by law is required or allowed to be done by a party may be
done by his solicttor.

(2) Sub-rule (1) does not apply where the context or subject matter
otherwise indicates or requires.

2. Where a solicitor or his partner acts as solicitor for any party to
any proceeding, or is a party to any proceeding, that solicitor shall not,
without the leave of the Court, act for any other party to the proceedings
not in the same interest.
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3. (1) Where a solicitor acts for a party in any proceedings the party
may change his solicitor.

(2) Where a party changes his solicitor, he shall file notice of the

change and serve the notice on the other parties and, where practicable,

his former solicitor.

4, Where a solicitor (in this rule called the principal solicitor) acts for
a party in any proceeding and another solicitor acts as agent for the prin-
cipal solicitor in the proceeding and the principal solicitor changes the
solicitor acting as agent, the party shall file notice of the change and
serve the notice on the other parties and on the former agent solicitor.

5. Where a party acts for himself in any proceeding and afterwards
appoints a solicitor to act for him in the proceeding, the party shall file
notice of the change and serve the notice on the other parties.

6. (1) Where a solicitor acts for a party in any proceeding and
afterwards the party determines the authority of the solicitor to act for
him in the proceeding—

(a) the party shall file notice of the change and serve the notice
on the other parties and on his former solicitor: and

{b) the former solicitor may file notice of the change and serve
the notice on the parties.

7. (1) Where a solicitor acts for a party to any proceeding and after-
wards ceases to act, the solicitor may, subject to sub-rule (2), file notice
of the change and serve the notice on the parties.

(2) A solicitor shall not file or serve notice of a change under sub-
rule (1) without leave of the Court unless he has, not less than 7 days be-
fore doing so, served on his former client notice of his intention to file
and serve the notice of change.

(3) A solicitor filing a notice of change under sub-rule (1) shall,
except where the notice is filed with the leave of the Court, file and serve
with the notice an affidavit showing service in compliance with sub-rule

(2).

(4) A solicitor may serve a notice under this rule on his former client
by posting it to the former client at the residential or business address of
the former client last known to the solicitor.

8. A change of which notice is required or permitted to be filed under
any of rules, 3, 4, 5, 6 and 7 shall not have effect as between a party or
solicitor to which the change relates on the one hand and the Court or
any other party on the other hand until notice of the change is filed and,
as regards any other party, is served on that other party.
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9. (1) Where any signature by a solicitor is required or permitted
for the purpose of any proceeding, the signature for the solicitor by any
of the following persons shall be sufficient:

(a) a partner of the solicitor;

(b) a solicitor who is agent of the solicitor for the purpose of
the proceeding;

(¢) apartner of the agent;
(d) asolicitor employed by the solicitor or by the agent.

(2) A signature made pursuant to this rule shall be accompanied by
a statement of the capacity in which the signature is made.

ORDER 46

REGISTRIES

1. A Registrar has, by virtue of his office, authority to administer
oaths and affirmations for the purposes of the Court and proceedings in
the Court. '

2. (1) The seal of the Court as determined by the Attorney-General
pursuant to sub-section 36 (1) of the Act is in the form represented
hereunder.

‘E.L) AUBT%ALIM

(2) The seal of the Court shall be kept at the Principal Registry in
such custody as the Chief Judge directs.

(3) The Registrar shall have in his custody a stamp the design of
which shall, as nearly as practicable, be the same as the design of the seal
of the Court with the addition of the words “ Principal Registry .

(4) The District Registrar in respect of each District Registry shall
have in his custody a stamp the design of which shall as nearly as‘practi-
cable be the same as the design of the seal of the Court, with the addition
of such words as the Chief Judge directs for the purpose of relating the
stamp to that District Registry.
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(5) A document or a copy of a document marked with a stamp re-
ferred to in sub-rule {3) or (4) i1s as valid and effectual as if it had been
sealed with the seal of the Court.

3. The seal of the Court shall be affixed to—

(a} Rulesof Court;

(b) commissions issued by authority of the Court;

(c) documents issued by the Court for use outside Australia,
not being documents for service on a party to the proceed-
ing; and :

(d) such other documents as the Court or a Judge directs or as
the law requires.

4. The stamp of the Court shall be affixed to all process filed in the
Court and orders entered and to all such other documents as the Court
directs.

5. (1) Each Registrar shall have charge of documents in
proceedings in the Registry and of the records of the Registry.

(2) Except for the purpose of transmission between Registries, 4
document shall not be taken out of a Registry without the permission of
the Court or a Judge.

(3) The Registrar shall ensure that the records of the Registry are
properly kept.

6. (1) Except with the leave of the Court or a Judge a person who is
not a party to the proceeding may not search in the Registry for or
Inspect—

(a) any judgment, order, transcript of a proceeding, or other
document which the Court has ordered remain
confidential;

(b) any affidavit;

(c) interrogatories or answers to lnterrogatories;

(d) Ilists of docurments given on discovery;

(¢) admissions;

(f) evidence taken on deposition;

(g) any subpoena or any documents lodged with the Registrar
in answer to a subpoena for production of documents; or

(h) any other document which the Registrar considers ought to
remain confidential to the parties.

(2) Except with the leave of the Court or a Judge a party may not
search in the Registry for or inspect any document filed to support an ap-
plication that any document, evidence or thing be kept confidential or
that any document or thing be privileged from production.
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Operation of 7. (1) Subject to these Rules and the direction of the Court or a
Regismies  Judge, the Registrar of the Court may give a direction as to the operation
of any Registry.

(2) A party may apply to the Court ex parte for a direction to the
Registrar that he do any act which he is bound or entitled to do and has
refused ro do.

Temporary 8. (1) When any party to any proceeding desires to make an

venue application therein to the Court or a Judge, and no Judge of the Court is
available there to take the application, the party may lodge with the
Registrar at the proper place a request that the application be heard and
disposed of at another place.

(2) Where a party makes a request under sub-rule (1), the Registrar
at the proper place shall thereupon transmit the request to the Registrar
at such other place (in this rule referred to as the ** temporary venue *’)
as that Registrar may determine together with such documents as are
necessary for the purpose of hearing and disposing of the application.

(3) The application may then be heard and disposed of at that tem-
porary venue and, as soon as it has been disposed of, all documents re-
lating to it shall be re-transmitted to the Registry at the proper place.

(4) In any of the cases mentioned in this rule, if the application is to
be made upon notice to any person, the notice shall specify that the ap-
plication will be made before the Court or a Judge at the temporary
venue on a day on which it is fixed to be heard.

Trans- 9. (1) In any such case as is mentioned in rule &, any party desiring

?;Zi‘ﬁ,‘;ﬁfs to make an immediate application to the Court or 2 Judge may, instead
of requesting that the application be heard and disposed of at another
place require the Registrar at the proper place to transmit by telegraph
to the Registry at another place the contents of all such documents filed
in the Registry at the proper place as are necessary for the purpose of
hearing and disposing of the application, and the Registrar at the proper
place shall, on payment by such party of the expense of transmission,
transmit them accordingly to such other place (in this rule referred to as
the *“ temporary venue ’’) as that Registrar may determine.

(2) The copy so received by telegraph shall be filed in the Registry
at the temporary venue and shall be receivable in evidence for the pur-
pose of the application to the same extent as the original documents
would be admissible.

(3) If the application is to be made upon notice to any person, the
notice shall state that the documents will be transmitted by telegraph to
the Registry at the temporary venue.

(4) If any person to whom notice is given under sub-rule (3) requires
any other documents to be transmitted by telegraph to the Registry. at
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the temporary venue, they shall be transmitted accordingly aad shall be
receivable in evidence in like manner.

(5) Evidence of service of the notice may also be so transmitted.

10. When in any of the cases mentioned in rules 8 and 9 an order has
been made by the Court or a Judge at a temporary venue, the Registrar
at the temporary venue shall at the request and expense of either party
and without payment of any further fee inform the Registrar at the
proper place by telegraph of the effect of the order, and thereupon and
without waiting for the receipt of the order, full effect shall be given to
the order.

11. In any of the cases aforesaid a Registrar may, by consent of the
parties, instead of transmitung by telegraph the full contents of any
document transmit a summary thereof certified by him to be complete
and correct, and the summary may be received and acted upon by the
Court or Judge as if it were a copy of the original document.

12. Documents transmitted by use of facsimile transmitting equip-
ment shall be deemed documents transmitted by telegraph for the pur-
poses of this Order.

ORDER 47
SHERIFF
Division 1 —General
1. In this Order, unless the context or subject matter otherwise indi-
cates or requires—
* bill " means bill of fees of the Sheriff:

* fees >’ includes charges and poundage;

* person interested ”” in relation to the fees of the Sheriff in re-
spect of the service or execution of any process, means—

(2) a party who lodges the process with the Sheriff for
service or execution;

(b) asolicitor who gives an undertaking to pay the fees
oris otherwise liable to pay the fees; or

(¢) in the case of a writ of execution authorizing the
Sheriff to levy the fees on any property, the person
upon whose property the levy is authorized.
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except upon an absolute instruction in writing to that effect lodged with of execution

him by the party by whom the process is lodged.

Authorised Version F2001B00474 registered 26/02/2022



528

Default

Execution:
Motion for
directions

Security

Liability of
solicitor

Bill

Taxation

No. 140 Federal Court Rules 1979

{2) A party who has lodged an instruction to suspend the execution
of any process may withdraw the instruction by lodging with the Sheriff
an instruction to execute the process.

3. Where the Sheriff defaults by not executing any process according
to its tenor, application may be made for an order directing him to ex-
ecute the same.

4. The Sheriff may move the Court or a Judge ex parte or on notice
for directions as to whether process should be executed, and the manner
in which execution should be made.

Division 2—Fees

5. (1) Where a party to any proceeding lodges any process with the
Shernff for service or execution, the Sheriff may, upon lodgment and
from time to time after lodgment—

(a) require the party to deposit with him money in an amount
fixed by him to be applied in or towards satisfaction of his
fees; or

(b) asto the whole or any part of the fees, take an undertaking
by the party’s solicitor to pay them instead of requiring a
deposit.

(2) Where a party required to make a deposit under sub-rule (1)
objects to the amount fixed by the Sheriff, the Court, on motion by the
party, may, by order, fix the amount to be deposited.

(3) The Sheriff may defer service or execution of any process until a
deposit is made or an undertaking is given in accordance with this rule.

(4) Where it appears that the amount deposited under this rule
exceeds the fees of the Sheriff, the Sheriff shall repay the excess to the
party depositing the money or to his solicitor.

6. Where a party, by his solicitor, lodges with the Sheriff any process
for service or execution the solicitor shall be liable for the fees of the
Sheriff, whether or not the solicitor has given an undertaking pursuant to
paragraph 5 (1) (b).

7. (1) The Sheriff shall, on the request of a person interested, fur-
nish him with a bill.

(2) The Sheriff may serve a bill on any person interested.

8. (1) Subject to sub-rule (2), the Court may, on motion by a person
interested, order that fees be taxed.
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(2) Where the Court orders that fees be taxed, an application to pro-
ceed with the taxation shall be made by the Sheriff to a taxing officer by
motion in the proceeding.

9. (1) Where a bill is served on or furnished to a person interested
by the Sheriff, the amount of fees shown in the bill shall, unless the Court
otherwise orders, be binding as between the Sheriff and the person
interested unless the person interested obtains an order for taxation
under rule 8.

(2) Where the fees are taxed pursuant to an application by a person
interested under rule 8, the amount fixed on taxation shall, subject to any
alteration on reconsideration review or appeal, be binding as between
the Shenff and the person interested.

10. Where in any proceeding a solicitor has given an undertaking to
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pay, or is otherwise liable to pay, any fees of the Sheriff, and the solicttor solicitor

does not pay the fees within 7 days after the amount has become binding
under rule 9 as between the solicitor and the Sheriff, the Court may, on
motion in the proceeding by the Sheriff, order the solicitor to pay the fees
to the Sheriff.

ORDER 48

REFERENCE BY INDUSTRIAL REGISTRAR
CONCERNING ELECTIONS

1. Inthis Order—

“ applicant ” means a party applying for an inquiry into the
election for an office in an organization orin a branch of an
organization, under section 159 of the Conciliation and Ar-
bitration Acr 1904;

“ Industrial Registrar > has the same meaning as in the Concili-
ation and Arbitravion Act 1904;

* matter ”’ means a matter referred by the Industrial Registrar
to the Court pursuant to sub-section 159 (4} or sub-section
160 {1} of the Conciliation and Arbitration Act 1904,

2. (1) Where the Industrial Registrar refers a matter to the Court he
shall forward to the appropriate District Registrar of the Court—

‘(a) adocument or documents referring the matter; and

(b) the application for an inquiry lodged with him by the
applicant and any relevant documents in connection
therewith.
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(2) Upon the receipt of the documents referred to in sub-rule (1),
the District Registrar shall—

(a) sign and seal the application with the seal of the Court; and

(b) forward a sealed copy of the application and a copy of any
other documents forwarded pursuant to paragraph (1) (b)
to the applicant with a note endorsed on the application
of—

(i) the time and place on which the matter is listed for a
directions hearing: and

(ii) the names and addresses of the persons (if any) to
whom the Court or a Judge has directed that advice
of the application be given.

3. (1) Not later than 2 days before the date appointed for a direc-
tions hearing, the applicant shall serve a sealed copy of the application
and any other documents on all other proper parties to the inquiry.

(2) The copy of the application for service under sub-rule (1) shall
bear a note--

(a) ofthe time and place for a directions hearing; and

(b) that if there is no appearance by the party served or his
counsel or solicitor at the directions hearing, the proceeding
may be heard and orders made in his absence.

4. At the directions hearing the Court shall give such directions as
are required to be given by section 162 of the Conciliation and Arbi-
tration Act 1904, and all other directions necessary for the further con-
duct of the inquiry.

5. At any time after an inquiry in connection with an election has
been instituted any person may make an application pursuant to section
163 of the Conciliation and Arbitration Act 1904 ex parte or upon notice
as the Court or a Judge may direct.

ORDER 49
PROCEEDINGS FOR AN OFFENCE

1. (1) A prosecution for an offence shall be commenced by sum-
mons upon information.

(2) The person bringing the prosecution shall be called a prosecutor,
and the person against whom the prosecution is brought shall be called a
defendant.

Authorised Version F2001B00474 registered 26/02/2022



1979 Federal Court Rules No. 140

2. (1) Asummons shall—
(a) state the offence with which the defendant is charged; and

(b) give particulars of the act or omission of the defendant to
which the prosecution relates.

. (2) Asummons and an information shall be in the forms numbered
51 and 52 in the First Schedule.

3. (1) A summons shall not be prolix and shall be divided into
paragraphs numbered consecutively.

(2) So far as convenient, each paragraph shall deal only with one
matier.

4. (1) The summons shall appoint a date on which the defendant is
to appear before the Court to answer the charge.

(2) Except where the defendant enters a plea of guilty or the Court
otherwise orders, on the day appointed under sub-rule (1), the charge
shall not be heard, but the Court shall—

(a) give any necessary directions as to the conduct of the pros-
ecution and defence; and

(b) fixa date for hearing or further directions.

(3) If'the defendant does not appear on the date appointed pursuant
to sub-rule (1), the Court may issue a warrant for his arrest.

(4) The warrant shall be in the form numbered 48 in the First
Schedule.

ORDER 50
CASE STATED AND QUESTIONS RESERVED
1. (1) A case stated, or a question reserved or referred for the con-
sideration of the Court--
(a) under sub-section 25 (6) or section 26 of the Act;

(b) under section 105, 107 or 112 of the Conciliation and Arbi-
tration Act 1904,

(c) under section 45 of the Administrative Appeals Tribunal
Act 1975;
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(d) under section 198 of the Income Tax Assessment Act 1936;

(e) undersection 88 of the Insurance Act 1973; or
(f) to the extent appropriate under any other Act,
shall be in the form of a special case.
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(2) The special case shall be divided into paragraphs numbered
consecutively and shall state concisely such facts and shall annex such
documents as are necessary to enable the Court to decide the questions
raised by the special case.

(3) The Court may draw from the facts stated and the documents
annexed in the special case any inference, whether of fact or law, which
might have been drawn from them if proved at a trial.

Special case 2. Unless the Judge, Court, Tribunal, Commission, Industrial
t‘;;’;are 4  Registrar or other authority stating the case or reserving the question
Sm_ " otherwise directs, the special case shall be—

(a) prepared in draft by the party having the carriage of the
proceeding after consultation with the other parties
concerned; -

(b) settled by the Judge, Court, Tnbunal Comm1ss1on Indus-
trial Registrar or other authority stating the case or reserv-
ing the question; and

-{¢) transmitted by the Judge, Court, Tribunal, Commission,
Industrial Registrar or other authority stating the case or
‘reserving the question, with four additional copies, to the
Registry at the proper place.

Sewingdown 3. Where a special case has been referred, the Registrar shall—
for hearing . .

(a) setdown the proceeding for hearing; and

(b) notify each party of the date appointed for hearing.

Partyhaving 4. Where a question is referred to the Court by a Tribunal or the
carnageof — Conciliation and Arbitration Commission, the party havmg the carriage

g}-gcgedjng of the proceeding for the purpose of rule 2 shall be—

(a) where the question is referred by the Tribunal or Com-
- mission at the request of a party—that party;
(b) where the question is referred by a Tribunal of its own

motion—the person who made the decision to which the
- proceeding before the Tribunal relates; and

(¢) where the question is referred by the Commission of its own
motion—such party as the Commission appoints for that

purpose.
Question 5. Where a question is referred to the Court by the Industrial
;;ff;ﬁgt o Registrar pursuant to section 112 of the Conciliation and Arbitration Act
section 112 1904, the District Registrar of the Court shall—

f . .

%mcm#ioh (a) se_t down the proceedmg for a directions hearing; and
inr‘éimdon (b) notify the parties interested in the question and the Indus-
Act trial Registrar of the date so appointed.
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ORDER 51
JUDICIARY ACT 1903-SECTION 788 '

1. (1) Where a proceeding pending in the Court mvolves a matter Noticeofa
arising under the Constitution or involving its interpretation, within the c0nstitutional
; . . . matter—
meaning of section 78B of the Judiciary Act 1903 the party whose case Form 53
raises the matter shall file a notice of a constitutional matter in the Regis-

try at the proper place.
(2) Notice of a constitutional matter shall state—
(a) specifically the nature of the matter; and .
(b) the facts showing that the matter is one to which sub rule
(1) applies.

(3) The notice of a constitutional matter shall be in or substantially
in the form numbered 53 in the First Schedule.

2. The party whose case raises the constitutional matter or such other Fiingand
party as the Court may direct shall file notice of a constitutional matter Service
and serve a copy thereof on every other party and on the Attorney-
General of the Commonwealth and the Attorney-General of the rel-
evant State—

(a) if the matter arises before the directions hearing—not later
than 2 days before the date of the directions hearing;

(b) if the matter arises at the directions hearing—within such
time as the Court or a Judge directs; or

(¢) otherwise if the matter arises before the date fixed for
trial—not later than 10 days before that date.

3. The party whose case raises the constitutional matter shall file an Afidavitof
affidavit of service of the notice of a constitutional matter proving com- S¢Vi®
pliance with paragraph 2 (a}, (b) or (¢) not later than the day before—

(a) the date appointed for the directions hearing;

(b) the date ordered by the Court or a Judge at the directions
hearing; or _

(¢) the date fixed for trial.

ORDER 52
APPEALS

1. In this Order unless the contrary intention appears— Ingerpret-

ation
2

“ application ”’ means application for leave to appeal, and
“ applicant *” has a corresponding meaning;
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““ Court ** means the Court exercising its appellate or related
Jurisdiction under Part ITI Division 2 of the Act;

*“ judgment *’ means the judgment, decree, order, or sentence of
a court or judge under appeal, or in respect of which leave
to appeal is sought.

Service 2. Where in this Order service is required of a document it may be
effected—

(a) in the case of a notice of appeal or an application for leave
to appeal—

(i) by serving a signed and sealed copy of the docu-
ment personally on the party to be served; or

(ii) by delivering a signed and sealed copy of the docu-
ment to that party’s address for service in the pro-
ceeding in the court appealed from; and

{b) inthe case of any other document—

(i) by serving it in the manner prescribed in paragraph
(a) above; or

{i) by serving it in the manner prescribed in Order 7,
rule 4 for service of documents which nesd not be
served personally.

Division 1—Application for Leave to Appeal

How 3. (1) Where an appeal from a judgmeunt lies to the Court only with
?é’r"ﬂi‘;i‘,ﬁ‘i‘.i‘s leave, an application shall be determined after an oral hearing.
Itob

e (2) Where an appeal from a judgment lies to the Court as of right
but leave is required pursuant to sub-rule 15 (2) of this Order (which
concerns appeals out of time), an applicant may present his case and his
argument to the Court in writing pursuant to rule 9 if he so desires.

(3) If an applicant does not proceed pursuant to rule 9, the appli-

cation shall be determined after an oral hearing,.

Form of 4. (1) Subject to sub-rule 9 (1), an application shall be made in or

%%fgcgf’“‘ substantially in the form numbered 54 in the First Schedule.

(2) Anapplication shall be accompanied by an affidavit showing~-
(a) the nature of the case;
(b} the questions involved; and

" (¢) the reasons why leave should be giveﬁ.
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5. (1) This rule applies only to applications where an appeal from
the judgment lies to the Court only with leave.
{2) Anapplication shall be filed within 21 days after—
(a) the judgment was pronounced; or
(b) alater date fixed for that purpose by the court or Judge who
pronounced the declsion.

(3) Where an application is not filed within the time limited by sub-
rule (2), an order shall be sought in the application that compliance with
sub-rule (2) be dispensed with.

6. An application and accompanying affidavit shall be served on
each person who was a party to or given leave to intervene in the pro-
ceeding in the court appealed from within 5 days of the filing of the
application,

7. Arespondent to an application need not enter an appearance.

8. A respondent who desires to adduce evidence shall file and serve
his affidavits within 14 days of the service of the application on him.

9. (1) An applicant who desires to present his case and argument in
writing pursuant to sub-rule 3 (2), shall state in his application that he
proposes to file a written case.

(2) A respondent who does not desire to proceed by written case
shail within 7 days of service of the application file and serve notice to
that effect.

(3) If no notice is filed by a respondent pursuant to sub-rule (2),
gach party shall file 4 copies of his written case within 28 days afier the
service of the application on the respondent.

(4) A written case shall—

(a) bear the title of the proceeding;

(b) identify the party whose case itis;

(¢) consist of paragraphs consecutively numbered; and
(d) state as concisely as possible—

(i) the circumstances out of which the apphcation
arises;

(ii) the contentions to be urged by the party concerned
' and

(iii) the reasons relied upon.

(5) So far as practicable, in a written case, references to the portions
of the transcript relied upon shall be given by page and line, and the rel-
evant portions of the transcript shall be annexed to the case.
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(6) A written case need not be printed and in bound form but shall
be clear and legible and securely fastened.

(7) When a party has filed his case he shall on the day of filing, give
written notice to the other party that he has done so.

(8) When all parties have filed their cases they shall exchange copies
with one another.

(9) Each party is entitled to 3 copies of the other’s case.

(10) A case shall not be available for inspection at the proper place
until all parties have filed their cases.

10. The application shall be set down for hearing (or, if the appli-
cation is to be determined on written cases, for decision) by the Registrar
at the proper place, who shall notify the parties of the date appointed for
such hearing (or decision).

Division 2—Appeals

11. If the Court directs that a party other than the appellant shall
have the carriage of the appeal, or of a proceeding in or arising out of an
appeal, these Rules apply as if that party were included in the descrip-
tion * appellant ™,

12. (1) An appeal shall be instituted by filing a notice of appeal
which shall be in or substantially in the form numbered 55 in the First
Schedule.

(2) A notice of appeal shall be filed—

{(a) ifthe appealis from the judgment of the Supreme Court of
a State or Territory—in the District Registry in that State or
Territory; and

(b) if the appeal is from a single Judge of the Court—in the
Registry at the proper place.

13. (1) A potice of appeal and all subsequent proceedings in an
appeal shall be entitled *“ In the Federal Court of Australia ** with the
name of the Registry in which they are filed, * On Appeal From "’ the
court from which the appeal is brought, naming it, and shall also be en-
titled as between the party appellant and the party respondent.

(2) The notice of appeal shall state—

(a) whether the whole or part only, and what part, of the judg-
ment is appealed from;

(b) briefly, but specifically, the grounds relied upon in support
of the appeal; and
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(¢) what judgment the appellant seeks in licu of that appealed
from. '

(3) Ifthe appeal is brought by leave of the Court—
(a) the notice of appeal shall so state; and

(b) acopy of the order giving leave to appeal shall be annexed
to the notice of appeal filed in the court appealed from pur-
suant to sub-rule 16 (1), and to every copy of the notice of

~appeal served pursuant to sub-rule 16 (2.

14. (1) Each party to the proceeding in the court appealed from Parties
who is affected by the relief sought by a notice of appeal or is interested
in maintaining the judgment under appeal shall be joined as a party
appellant or respondent to the appeal.

(2) The Court may order the addition or removal of any person as a
party appellant or respondent to an appeal.

(3) A person shall not be made an appellant without his consent.

15. (1) The notice of appeal shall be filed and served— ’f{lli_me ford
mng an
(a) within21 days after— ser\(%ng
. . notice af
(1) the date when the judgment appealed from was appeal
pronounced;

(ii) the date when leave to appéal was granted; or

(iii) any later date fixed for that purpose by the court
appealed from; or

{b) within such further time as is allowed by the Court upon
application made by motion upon notice issued within the
period of 21 days referred to in the last preceding
paragraph.

(2) Notwithstanding anything in the preceding sub-rule, the Court
for special reasons may at any time give leave to file and serve a notice of
appeal.

16. (1) Where the court appealed from is the Supreme Court of a Filingin
State or Territory, a copy of the notice of appeal shall be filed in the $ursaad

. service upon
office of the Registrar, Master or other proper officer of that court. parties P

(2) The notice of appeal shall be served upon each person who was
a party to or given leave to intervene in the proceeding in the court
appealed from.

(3) The Court may direct that the notice of appeal be served on any
other person.
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17. (1) Anappeal to the Court shall not—

(a) operate as a stay of execution or of proceedings under the
judgment appealed from; or

(b) invalidate any intermediate act or proceeding,
except so far as the Court or the court below may direct.

(2) The Court may vary or vacate any direction of the Court or the
court below referred to in sub-rule (1).

(3) An application for a direction of the Court under sub-rule (1) or
an order under sub-rule (2) shall be made to the Court by motion upon
notice, and may be made whether or not a similar application has been
made to the court below,

18. (1) A respondent may move on notice at any time for an order
dismissing an appeal as incompetent.

(2) Upon the hearing of the motion, the burden of establishing the
competency of the appeal is on the appeliant.

(3) If a respondent does not move under sub-rule (1) but the appeal
nevertheless is dismissed by the Court as incompetent, the respondent
shall not, unless the Court otherwise orders, receive any costs of the
appeal, and the Court may order that he pay the appellant any costs of
the appeal proving uscless or unnecessary.

19. (1) An appellant may at any time file and serve a notice of dis-
continuance of the appeal and upon its being filed the appeal shall be
abandoned.

{2) The notice of discontinuance filed by an appellant under sub-
rule (1) does not affect any other appeilant in the appeal.

{3) A party filing a notice of discontinuance under sub-rule (1) shall
be liable to pay the costs of the other party or parties occasioned by his

.appeal.

(4) A party whose costs are payable under sub-rule (3) may tax the
costs and if the taxed costs are not paid within 14 days after service of the
certificate of taxation may enter judgment for the taxed costs.

20. Unless the Court otherwise directs no security for costs of an
appeal to the Court shall be required.

21. (1) A notice of appeal may, before the date of the appointment
made under rule 24, be amended without leave by filing a supplemen-
tary notice.

{2) A party who files a supplementary notice under sub-rule (1)
shall serve and file it in accordance with rule 16 as if it were a notice of
appeal.
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22. (1) A respondent who desires to appeal from a part of the judg- Cross-appeal

ment or to seek a variation of a part of the judgment, need not institute a
substantive appeal, but he shall—

(a) within 21 days after the service upon him of the notice of
appeal, or within such further time as the Court fixes, file in
the Registry a notice of cross-appeal; and

(b) serve a copy of the notice upon the appellant and any other
person affected by the relief which he seeks.

(2) The notice of cross-appeal shall state what part of the judgment
he cross-appeals from or contends should be varied, and shall state
briefly, but specifically, the grounds of the cross-appeal and—

(a) therelief which he seeks in lieu of the order cross-appealed;
or

(b) the variation of'that order which he seeks.

(3) If a respondent proposes to contend that some matter of fact or
law has been erroneously decided against him but does not seek a dis-
charge or variation of a part of the judgment pronounced, he need not
give a notice of cross-appeal but shall—

(a) give notice of his contention to the appellant;

(b) give notice to the appellant of the record of evidence or
documents before the court below relevant to his conten-
tion, for inclusion in the appellant’s draft index to be pre-
pared in accordance with sub-rule 26 (1); and

(c) at the appointment to settle the appeal papers, request the
Registrar to include such record of evidence or documents
in the appeal papers.

23. (1) Where an appeal from a judgment lies, by leave or without
leave, to the Court, the officer of the court below who has custody of the
exhibits in the proceeding, shall, unless the court below otherwise orders,
retain the exhibits—

(a) for 2! days after the date when the judgment is pronoun-
ced; or

(b) if within the period of 21 days leave to appeal to the Court
from the judgment is granted, for a period of 21 days after
leave is granted.

(2) Upon an appeal to the Court being instituted —

(a) the proper officer of the court below or the associate to the
judge below, shall make out and certify a list of exhibits;
and

(b) the exhibits, the list, and any other document before the
court below, shall be delivered or transmitted to the Regis-
try at the proper place.
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© {3) Where an exhibit cannot be so delivered or transmitted, the as-
sociate or officer shall, in his certificate, state the circumstances and give
such information as he can to enable the Registrar to cause the exhibit to
be available to the Court.

(4) The Reglstrar shall retain the documents obtained under sub-
roles (2) and (3) until the disposal of the appeal and shall thereupon re-
turn them to the Officer or persons from whom he obtained them.

Appointment 24. (1) The appellant shall, on filing his notice of appeal, get from
tosettle - the proper officer in the Registry, an appointment to settle the appeal

papers.

(2) The appellant shall serve notice of the appointment on each per-
son on whom the appeal is served.

(3) The notice of appointment may be subscribed to the notice of
appeal.

Collectionof 25, (1) Before the date appointed for settling the appeal papers, the
papers appellant shall obtain and file in the Registry—

(a) the reasons for judgment or the summing up of the court or
judge below certified by the proper officer below; and

(b) a copy of the transcript of the proceedings below obtained
from a Court Reporting Branch and corrected in accord-
ance with sub-rules (3) and (4).

(2) If evidence was given orally but a copy of the transcript referred
to in paragraph (1) (b) is not available—

(a) if notes of the evidence were taken by the presiding judge
in the court below, the appellant shall, subject to any direc-
tion by the court or judge below obtain a copy of the notes
and file the same in the Registry; or

(b) if notes of evidence are not obtainable pursuant o para-
graph (a), the parties shall prepare a report of the evidence,
which, subject to the directions of the court or judge below,
shall be certified by the proper officer below, and shall be
filed by the appellant in the Registry.

(3) Where the appellant obtains a copy of the transcnpt referred to
in paragraph (1 ) (b) he shall—
‘ (&) correct any errors that appear in it;
(b) submit a list of his corrections to the respondent; and

(c) afford the respondent a reasonable opportunity of examin-
ing the transcript and corrections.

(4) If the parties disagree upon the accuracy of any part of the tran-
script, or are unable to agree upon a correction, the question shall be
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submittted to the proper officer of the court or judge below for the direc-

tions of the court or judge on that matter.

26. (1) Before the date appointed for settling the appeal papéi‘s the
appellant shall prepare and file in the Reglstry a draft 1ndex of the
appeal papers. ,

(2) The appellant shall serve the draft index on ) the respondent a
reasonable time before the appointment to settle the appeal papers

27. At the appomtment to settle the appeal papers the Registrar
shall—

(a) determine what documents and matters shall be 1ncluded
in the appeal papers and the order of inclusion and such
other matters as he thinks fit concerning the preparauon of
copies of the appeal papers; ' ‘

(b) settle the index in accordance with rule 28;

(c) determine the number of copies of the appeal papers
requlred

(d) obtain an estimate of the duration of the hearmg, and

(e) if practlcable, fix a date for hearing or list the appeal for
hearing in an appeilate sittings of the Court.

28. (1) The title page of the appeal papers shall give the full and
correct title of the proceeding, including the title of the court from which
the appeal is brought, and the names of the solicitors for each party and
their addresses for service.

(2) After the title page there shall be an index of the documents
comprising the appeal papers and showing the date and page number of
each document.

(3) The appeal papers shall be paginated and the documents ar-
ranged as follows:
(a) Process and pleading.
¢b) Evidence, oral or affidavit.
(c) Testimony taken on commission or before an examiner and
putin or used as evidence.

(d) Exhibits. Arranged in the order in which they have been
lettered or numbered as exhibits in the court below

"(e) The reasons for decisions
of the tribunal or board.

(f) The formal decision of
the tribunal or board.

(g) .The notice of appeal, if
any, to the court below.

hearing an appeal from a tri-
bunal or board. -
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(h) The reasons for judgment of the court below.
(i) The formal judgment or order of the court below.
(j) The notice of appeal.

(k) The certificate that the transcript has been examined and is
correct.

(4) The date and a short description of the nature of each document
shall precede it, but formal headings shall not be printed or copied, and
Jurats, formal identification of exhibits and the like shall be omitted.

(5) Interrogatories and answers and affidavits of documents shall
not be copied except so far as they were putin evidence.

(6} A copy of the appeal papers shall be filed in the Registry with a
certificate by the parties or their solicitors that it has been examined and
is correct.

{7) The appeal papers need not be in bound and printed form but
shall be clear and legible and securely fastened.

{8) The appeal papers shall be prepared to the satisfaction of the
Registrar.

(9) The requirements of this rule shall be subject to any direction
which may be given by the Courtor a Judge.

(10) The appeliant shall file such number of copies of the appeal
papers as the Registrar directs pursuant to paragraph 27 (¢).

29. (1) Unless an appeal is set down or listed for hearing at the
appointment to settle the appeal papers pursuant to paragraph 27 (e),
the appellant shall set the appeal down for hearing in accordance with
this rule,

{2) Unless otherwise ordered by the Court or a Judge an appeal
shall be heard at the proper place.

(3} Unless otherwise ordered by the Court or a Judge an appeal
shall be set down for hearing at the first sittings of the Court in its appel-
late jurisdiction appointed to be held at the place of hearing after the ex-
piration of 6 weeks from the institution of the appeal.

(4) An appeal shall be set down at least 21 days before the day
appointed for the commencement of the sittings.

{5) On the day on which an appeal is set down for hearing notice of
the setting down shall be served by the appellant upon the respondent.

30. (1) Subject to sub-rule (2) a party to an appeal may serve on the
other parties a notice that he proposes to prepare and file written
submissions.
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(2) Where a date for the hearing of the appeal has been fixed, a
party shall not, unless the Court or a Judge otherwise orders, give a
notice under sub-rule (1) later than 14 days before that date.

(3) Where a notice under sub-rule (1) is served on any party, he
may, by notice filed within 2 days after service on him of the notice under
sub-rule (1), object to the use of wrtten submissions.

(4} A party filing a notice of objection under sub-rule (3) shall, on
the day of filing, serve the notice on each other party.

{5} Upon the filing of a notice of objection under sub-rule (3), the
Registrar shall forthwith obtain the direction of the Chief Judge or the
senior Judge available, and communicate it to the parties.

31. (1) The Court may, of its own motion, direct the preparation of
written submissions.

{2) The Registrar shall serve notice on the parties of a direction
undersub-rule (1).

32. (1) Subject to any determination under sub-rule 30 (5), upon
service of a notice under sub-ruie 30 (1), each party shall prepare written
submissions.

{2) Upon service of notice of a direction under rule 31, each party
shall prepare written submissions.
(3) Written submissions—
(a) shall be divided into paragraphs numbered consecutively;
(b) shall state concisely—
(1) the circumstances out of which the appeal arises;

(i) the contentions to be urged by the party concerned;
and

(iii) the reasons relied upon; and

(c) shall, so far as practicable, refer to matter in the copies of
appeal papers by page number, and shall not extract that
matter.

33. (1) Each party required to prepare written submmissions shall,
not more than 10 days after service on him of a notice under rule 30 or
under rule 31—

(a) file his written submissions; and

(b) lodge with the Registrar such number of copies of the writ-
ten submissions as the Registrar may direct.

(2) A party filing written submissions under sub-rule (1) shall, on
the day of filing, serve notice of the filing on cach other party.
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(3) A written submission shall not be available for inspection until
all parties have filed their submissions.

34. When all parties have filed their written submissions, each party
shall serve 3 copies of his written submissions on each other party.

35. (1) In criminal cases an appellant may present his case and his
argument to the Court in writing if he so desires, and, if he does so, it is
not necessary for him to appear or to be represented upon the hearing of
the appeal.

(2) An appellant who is in custody is not entitled to be present on the
hearing of his appeal, or of his application for leave to appeal, without
the leave of the Court.

(3) The Court may, upon such terms as it thinks fit, admit an
appellant to bail pending the hearing of his appeal or his application for
leave to appeal.

36. (1) This rule applies to any application to the Court to receive
evidence in a proceeding on an appeal additional to evidence in the court
below.

(2) This rule applies unless the Court otherwise directs.

(3) The application shall be made by motion on the hearing of the
appeal without filing or serving notice of the motion,

(4) The grounds of the application shall be stated in an affidavit.

(3) Any evidence necessary to establish the grounds of the appli-
cation, and the evidence which the applicant wants the Court to receive
shall be given by affidavit.

(6) The applicant shall file any affidavit not later than 21 days be-
fore the hearing of the appeal.

(7) The evidence of any other party to the appeal shall unless the
Court or a Judge otherwise orders be given by affidavit filed not later
than 14 days before the hearing of the appeal.

(8) A party to the appeal shall, not later than the time limited for
him to file an affidavit under this rule—

(a) lodge as many copies of the affidavit as the Registrar may
direct; and

(b) serve 3 copies of the affidavit on each other party to the
appeal.

37. (1) The Court or a Judge may at any time make such orders as
appear just for the expediting of the appeal.
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(2) A party requiring leave to appeal may move on notice before
the Court for an order that the application for leave to appeal be heard
concurrently with or immediately before the hearing of the appeal, and
for such consequential orders as may be necessary.

38. (1) Where an appellant has not done any act required to be
done by or under these Rules, or otherwise has not prosecuted his appeal
with due diligence, the Court may—

(a) order that the appeal shall be dismissed for want of
prosecution;

(b) fix a time peremptorily for the doing of the act and at the
same time order that upon non-compliance the appeal shall
stand dismissed for want of prosecution, or subsequently
and in the event of non-compliance, order that it be so dis-
missed; or

{c) make any other order as may seem just.

(2) A respondent may move on notice for an order under sub-rule
(1), and the Court, after notice to the appellant has been given by the
Registrar, may make orders in accordance with sub-rule (1) of its own
motion.

(3) Anorderunder paragraph (1) (b) may be varied at any time be-
fore the appeal stands dismissed for want of prosecution, and in special
circumstances may be varied or revoked after that time.

39. (1) The Judges constituting a Full Bench or a majority of them
may during the course of hearing an appeal against conviction or sen-
tence request the Supreme Court Judge of the Territory from whose
judgment, order or sentence an appeal is brought to the Court to forward
to the Registrar for the information of the Judges hearing the appeal a
report on any specified aspect.

(2) The Judge may when so requested give a report on any aspect of
the case specified in the request.

(3) The Judge’s report shall not be available for inspection by the
parties or any other person except on the direction of the Court or a
Judge. .

ORDER 53

ADMINISTRATIVE APPEALS TRIBUNAL ACT 1975

1. In this Order unless the contrary intention appears—
* Tribunal *’ means the Administrative Appeals Tribunal;

* Registrar of the Tribunal *” means the Registrar of the Tri-
bunal, and includes the Deputy Registrar in the Registry in
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which the matter before the Tribunal was pending, or other
officer for the time being discharging the duties of such
Registrar or Deputy Registrar.

I .. .
Mode of 2. An appeal to the Court from a decision of the Tribunal shall be
nstituting an 1 7 i
appeal £a0 instituted by filing a notice of appeal.
Parties 3. A party who commences a proceeding in the original jurisdiction

of the Court under this Order as appellant from a decision of the Tri-
bunal shall be an applicant, and a party against whom the proceeding is
commenced shall be & respondent.

Title of('i. _ 4. (1) The notice of appeal shall—
proceecing (a) be signed by the applicant or by his solicitor;
{b} beentitled ** In the Federal Court of Australia........ccove e
........................................ District Registry General Division
(c) state—
(i) the Division of the Tribunal from which the appeal
is brought;

(ii) the decision of the Tribunal from which the appeal
is brought, and the date when the decision was
made;

(iii) the question or questions of law to be raised on the
appeal;

(iv) concisely the grounds of appeal; and

(v) theordersought.

(2) The Court may, on such terms and conditions as the Court thinks
fit, allow a notice of appeal to be amended.

(3) On the hearing of an appeal, the applicant shall not, without the
leave of the Court, rely on grounds other than those stated in the notice
of appeal.

Filing and 5. (1) Within the time specified in paragraph 44 (2A){a) of the

e of  Administrative Appeals Tribunal Act 1975, the party desiring to appeal
ce of .. . . ;

appeal from the decision shall file the notice of appeal in the Registry of the

Court at the place where it is desired that the appeal be heard.
(2) Within 7 days after the filing of the notice of appeal the appli-
cant shall—

(a) serve a copy of the notice of appeal upon all the other par-
- ties to the proceeding before the Tribunal; and

(b) serve a copy of the notice of appeal upon the Registrar of
the Tribunal.
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(3) Service of a copy of a notice of appeal under this rule may be
effected by sending it prepaid by registered post or certified mail prop-
erly addressed to the person to be served at his usual or last known place
of residence or business, or, in the case of the Registrar of the Tribunal,
at his office.

6. (1) The Court may, in special circumstances, order that such
security for costs as the Court thinks fit be given of the costs of an appeal
under this Order.

(2) Subject to sub-rule (1), no security for the costs of an appeal to
the Court shall be required.

7. An application to the Court or a Judge for an order under para-
graph 44 (6) (a) or (b) of the Administrative Appeals Tribunal Act 1975
may in urgent cases be made ex parre.

8. (1) Within 21 days from the service of the notice of appeal upon
the Registrar of the Tribunal, there shall be forwarded to the Registry at
the proper place—

(a) all the documents referred to in paragraph 46 (1) (a)of the
Administrative Appeals Tribunal Act 1975;

(b) acopy ofthe decision of the Tribunal;
{c) acopy of the reasons for the decision of the Tribunal;

(d) where a transcript or notes of proceedings before the Tri-
bunal have been taken, that transcript or those notes; and

(e) a list of the documents forwarded, specifying the docu-
ments (if any) in respect of which—

(i) the Tribunal has made an order under sub-section
35 (2) of the Administrative Appeals Tribunal Act
1675;

(i) a ceruficate of the Attorney-General is in force
under sub-section 28 (2) of the Administrative
Appeals Tribunal Act 1975; and

(iii) a certificate of the Attorney-General is in force
under sub-section 36 (1) of the Administrative
Appeals Tribunal Act 1975 and indicating whether
an order was made by the Tribunal with respect to
such documents under sub-section 36 (3) of the Ad-
ministrative Appeals Tribunal Act 1975.

(2) When the documents referred to in sub-rule (1) of this rule have
been received in the Registry, the Registrar shall, subject to the pro-
visions of section 35 and 36 of the Administrative Appeals Tribunal Act
1975 forward a copy of the list of documents to all parties to the appeal.
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9. (1) At any time after the filing of the notice of appeal the
Registrar may give directions as to any matter which appears to him to
be a convenient matter upon which to give directions.

(2) Subject to sub-rule (1), the applicant shall enter the appeal for
hearing within 14 days after receiving from the Registrar the list of docu-
ments referred to in sub-rule 8 (2) of this Order.

(3) A copy of the entry for hearing shall be served forthwith upon
every other party to the appeal.

10. (1) A respondent who desires to appeal from a part of the
decision from which the applicant has appealed, or to seek a variation of
a part of the decision, need not institute a substantive appeal, but he
shall, within 21 days after the service upon him of the notice of appeal,
or within such further or other time as the Court fixes, file in the Registry
a notice of cross-appeal and serve a copy of the notice upon the applicant
and any other person affected by the relief which he seeks.

(2) The notice of cross-appeal shall state what part of the decision
he cross-appeals from or contends should be varied and shall state
briefly, but specifically—

(a) the grounds of the cross-appeal;

(b) the question or questions of law to be raised on the cross-
appeal; and

(¢) the relief which he seeks in lieu of the decision appealed
from or the variation of that decision which he seeks.

(3) It is not necessary to give notice of cross-appeal if a respondent
proposes to contend that some matter of law has been erroneously de-
cided against him but does not seek a discharge or variation of a part of
the decision actually pronounced or made.

11. (1) Ifthe applicant does not enter the appeal for hearing within
the time prescribed by rule 9 of this Order, any other party to the appeal
may enter the appeal for hearing or apply to the Court by motion upon
notice for an order dismissing the appeal for want of prosecution.

(2) When an application is made to the Court under sub-rule (1) of
this rule, the Court may order the appeal to be dismissed or may make
such other order as the Court deems just.

ORDER 54

ADMINISTRATIVE DECISIONS (JUDICIAL REVIEW) ACT
1977

1. Subject to this Order, the Rules of Court prescribe the manner of

making an application under the Administrative Decisions {(Judicial Re-
view) Act 1977.
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2. (1) An application for an order of review made under the Admin- Formof
istrative Decisions (Judicial Review) Act 1977 shall be in, or substantially ;%I;};‘:?gm—
in, the form numbered 56 in the First Schedule,

{2) If the grounds of the application include an allegation of fraud
or bad faith, the applicant shall set out in the application particulars of
the fraud or bad faith on which he relies.

3. (1) On the filing of an application for an order of review or as Documents
soon afterwards as is practicable, the applicant shall file copies of such of o be filed
the following documents as are in his possession—

(a) a statement of the terms of the decision the subject of the
application; and

(b) a statement with respect to that decision furnished to the
. applicant pursuant to section 13 of the Adminisirative De-
cisions (Judicial Review} Acr 1977 or section 28 of the Ad-
ministrative Appeals Tribunal Act 1975, or any other state-
ment furnished by or on behalf of the person who made the
decision purporting to set out findings of facts or a reference
to the evidence or other material on which those findings
were based or the reasons for making the decision,

unless a copy of that document has been filed previously in the
proceeding.

(2) Anapplicant who files a copy of a statement pursuant to sub-rule
(1) of this rule shall serve a copy of the statement on the other parties to
the application within 5 days of filing.

4. If a respondent to an application objects to the competency of the Notice of
application he shall, within 14 days after service upon him of the appli- ggﬁ?;tel?e; é‘; _
cation, file and serve upon the other parties to the proceeding a notice of Form 57

objection to competency stating briefly the grounds of his objection.

5. In addition to the powers of the Court under Order 10 of these Directions
Rules the Court may give directions—

{a) that a party serve a copy of the application upon the
Attorney-General of the Commonwealth;

(b) thata party give notice of the application to such persons or
classes of persons in such manner as the Court directs; and

{c) where a notice of objection to competency has been filed by
a party, that the objection be heard and determined before
the hearing of the application to which the objection to
competency relates.
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ORDER 535
NATIONAL HEALTH ACT 1953

1. In this Order, * fund * and * registered organization ’* have the
same meanings as in the National Health Acr 1953.

2. Application to the Court pursuant to Part VIA of the National
Health Acr 1953 shall be commenced by application in the same manner
as proceedings are commenced under Order 4, and Order 4, rules 1 to 8
inclusive and rules 10 to 14 inclusive shall apply thereto mutatis mutan-
dis subject to any direction of the Court or a Judge.

3. Order 10 shall apply to the directions hearing mutatis mutandis
and subject to any direction of the Court or a Judge.

4. On a directions hearing pursuant to an application under sections
81z, B2ZF, 827G or 82ZH for the winding up or transfer of the business
of a fund (but not the judicial management of a fund) unless the Court
or a Judge otherwise orders—

(a) evidence adduced by the applicant shall include whatever
is necessary to enable the Court to order a meeting or meet-
ings of the contributors or class of contributors or of the
creditors or class of creditors or of any other persons or class
of persons where their interests may be affected, to be sum-
moned in such manner as the Court directs; and

(b) the evidence tendered by the applicant in support of the
application ordinarily should include the following: —

(i) a form or, if more than one, forms of notice of
meeting;
(i) aform or, if more than one, forms of proxy;

(1) a form of notice summoning the meeting or meet-
ings by advertisement;

(iv} any proposed scheme for the winding up or transfer
+ ofthe business of a fund,;

(v) a statement explaining the effect of the proposed
scheme and stating the material interests of the di-
rectors or officers of the registered organization
whether as directors, officers or as contributors or as
creditors or otherwise and the effect thereon of the
scheme insofar as it is different from the effect on the
like interests of other persons;

(vi) consent of the person proposed as the chairman of
the meeting or meetings to act as chairman;

(vii) the mostrecent audited accounts and balance sheets
of the fund.
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5. In every notice summoning the meeting which is given by
advertisement, there shall be included a notification of the day to which
the application stands adjourned by order of the Court under sub-rule
(7), and a notification of the place at which and the manner in which
contributors or creditors or others entitled to attend the meeting may
obtain copies of the statement mentioned in paragraph 4 (b) (v). Every
contributor or creditor or other person entitled to attend the meeting
shall, on making application in the manner indicated by the notice, be
furnished by the applicant free of charge with a copy of the statement.

6. Every application under Part VIA shall be served on the Minister,
the registered organization and the judicial manager unless he or it is the
applicant, and on such other persons as the Court or a Judge may direct.

7. Upon the Court giving directions as hereinbefore provided, the
application shall stand adjourned to such day as the Court may appoint.
On the further hearing of the application on that last mentioned day, the
evidence adduced by the applicant shall include the following unless the
Court or a Judge otherwise orders: —

(a) evidence as to due compliance with the Court’s directions;

(b) the report of the chairman of the meeting or meetings by
affidavit;

(¢) evidence of the views expressed by any interested person
who opposes the Scheme.

ORDER 56
HEALTH INSURANCE ACT 1973
1. In this Order—

“ Tribunal ** means the Medical Services Review Tribunal or
the Optometrical Services Review Tribunal whose decision
is under appeal;

~** Minister ** has the same meaning as in the Health Insurance.

Act 1973;

“ Committee ~” means the Medical Services Committee of In-
quiry upon whose recommendation the Minister made the
determination that gave rise to the proceedings.

2. An appeal to the Court from a decision of the Tribunal shall be
instituted and conducted in a like manner as an appeal to the Court from
a decision of the Administrative Appeals Tribunal is instituted and con-
ducted and Order 53, rules 1 to 11 inclusive shall apply thereto mutatis
mutandis and subject to any directions of the Court or a Judge.
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Documents 3, The documents to be forwarded by the Tribunal to the Registry at
f”gg:ar deq  the proper place, pursuant to the application mutatis mutandis of Order
53, rule 8, shall be copies of—

(a) the reference to the Committee that gave rise to the Minis-
ter’s determination;

(b) the transcript of proceedings at the hearing conducted by
the Committee for the purposes of that reference;

(c) the Committee’s report on that reference and any docu-
ments sent to the Minister with that report;

(d) the Minister’s determination;

(e) the notice requesting the Minister to refer his determination
to the Tribunal; '

(f) the reasons for the decision of the Tribunal;

(g) the formal decision of the Tribunal;

(h) the transcript of proceedings before the Tribunal;
(i) any other documents before the Tribunal; and

(j) alist of the documents forwarded.

ORDER 57

COMPENSATION (COMMONWEALTH GOVERNMENT
EMPLOYEES) ACT 1971

Interpret- 1. In this Order—

ti . : : s

aen “ Compensation Tribunal ** and “ prescribed court ** have the
same meanings as in the Compensation (Commonwealth
Government Employees) Act 1971.

Rules 2. Subject to this Order, an appeal to the Court under section 95 of

applicable  the Compensation (Commonwealth Government Employees) Act 1971
from a Compensation Tribunal or a prescribed court shall be instituted
and conducted in like manner as an appeal to the Court is instituted and
conducted and Order 52 shall apply thereto mutatis mutandis and sub-
ject to'any directions of the Court or a Judge.

Parties 3. (1) A party who commences a proceeding in the original jurisdic-
tion of the Court under this Order as appellant from a decision of the
Compensation Tribunal shall be an applicant and a party against whom
the proceeding is commenced shall be a respondent.

(2) Order 52 shall apply to the applicant and respondent as if they
were the appellant and respondent referred to in that Order.

Notice of 4. (1) Inan appeal under this Order, the notice of appeal shall state
appeal the question or questions of law raised on the appeal. '
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(2) Sub-rule (1) does not limit the matters to be stated in a notice of

appeal pursuant to the application under Order 52.

ORDER 358
STEVEDORING INDUSTRY ACT 1956

1. (I} An appeal from a decision of the Stevedoring Industry
Authority pursuant to section 45M of the Stevedoring Industry Act 1956
shall be commenced by application accompanied by an affidavit, in the
same manner as proceedings are commenced under Order 4.

(2) A copy of the decision of the Stevedoring Industry Authority and
any documents tendered in any hearing before that Authority, shall be
either annexed or exhibited to the affidavit accompanying the
application.

ORDER 59
REPATRIATION ACT 1920

1. A reference to the Court of a question of law from the
Repatriation Review Tribunal made pursuant to section 107VZZG of the
Repartriation Act 1920 shall be within the provisions of Order 50, para-

graph 1 (1) (f).

2. The provisions of Order 53 shall apply, mutatis mutandis, to an
appeal to the Court on a question of law from the Repatriation Review
Tribunal made pursuant to section 107VZZH of the Repatriation Act
1920.

ORDER 60
CUSTOMS ACT 1901

1. (1) A proceeding under section 243B of the Customs Act 1901
shall be instituted by filing an application in accordance with Order 4,
Rule 1.

(2) The applicant shall be described as  The Minister for Business
and Consumer Affairs *’ (or the Comptroller-General of Customs}) as the
case may be, * on behalf of the Commonwealth of Australia *".

(3) The person against whom an order under section 243B is sought
shall be called a defendant.

2. (1) Where the application mentioned in sub-rule 1 (1) is not
signed by either the Minister or the Comptroller there shall be filed with
the application an authority signed by the Minister or Comptroller
authorizing the institution of the proceeding.
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(2) The production to the Registrar of an authority sent by telegraph
or facsimile transmitting equipment bearing the name or signature of the
Minister or Comptroller purporting to authorize the institution of a pro-
ceeding under section 243B of the Customs Act 1901 shall be sufficient
authority for the issue of the application from the Registry.

3. (1) Where the Minister or the Comptroller has instituted a pro-
ceeding under section 243B of the Customs Act 1901, the Minister or the
Comptroller, may in the same application ask the Court for an order
directing the official receiver to take control of property pursuant to sec-
tion 243F of that Act. '

(2) The provisions of Order 26 relating to the appointment of re-
ceivers do not apply where an official receiver is, by order of the Court,
directed to take control of any property pursuant to an application made
under section 243F of the Customs Act 1901.

ORDER 61
APPEALS FROM COURTS OF MARINE INQUIRY

1. Subject to this Order and to the Navigation Act 1912, an appeal to
the Court from a Court of Marine Inquiry shall be instituted and con-
ducted in like manner as an appeal to the Court under Part III Division 2
of the Act is instituted and conducted and Order 52 shall apply thereto
mutatis mutandis so far as it is capable of application and subject to the
directions of the Court or a Judge.

2. (1) In this Order * Minister * has the same meaning as in the
Navigation Act 1912.

(2) The Minister shall be made a respondent to an appeal under this
Order.

3. (1) After an appeal under this Order has been set down for hear-
ing, the Minister shall furnish to the Registrar a list of the assessors
appointed under section 360 of the Navigation Act 1912, specifying the
classes for which they are classified for the purposes of the Navigation
(Courts of Marine Inquiry) Regulations, and the places at which they
reside.

(2) Subject to sub-rule (4), the Registrar shall select not less than 2
of the assessors specified in the list, from whichever of the classes he con-
siders appropriate, and summon those assessors to attend and assist the
Court at the time and place fixed for the hearing of the appeal.

(3) Subject to sub-rule (4) the Court may select, or direct the Regis-
trar to select, other assessors specified in the list, from whichever of the
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classes the Court considers appropriate, and may direct the Registrar to
summon those assessors to attend and assist the Court at the time and
place fixed for the hearing of the appeal in addition to or in place of the
assessors summoned by the Registrar under sub-rule (2).

(4) An assessor who assisted a Court of Marine Inquiry in an inquiry
into a matter shall not be summoned to attend and assist the Court on an
appeal from the decision of that Court of Marine Inquiry in that matter.

ORDER 62
COSTS

1. In this Order unless the contrary intention appears—
“ bill ’ means bill of costs;
** certificate ’ includes allocatur; and

“ taxed costs 7’ means costs taxed in accordance with this Order.

2. The provisions of this Order apply to costs payable or to be taxed
under any order of the Court, or under the Rules, and costs to be taxed in
the Court under any Act.

3. (1) The Court may In any proceeding exercise its powers and
discretions as to costs at any stage of the proceeding or after the con-
clusion of the proceeding.

(2) Where the Court makes an order in any proceeding for the pay-
ment of costs the Court may require that the costs be paid forthwith not-
withstanding that the proceeding is not concluded.

4. (1) Subject to this Order, where by or under these Rules or any
order of the Court costs are to be paid to any person, that person shall be
entitled to his taxed costs.

(2} Where the Court orders that costs be paid to any person, the
Court may further order that as to the whole or any part of the costs
specified in the order, instead of taxed costs, that person shall be entitled
to—

(a) aproportion specified in the order of the taxed costs;

(b) the taxed costs from or up to a stage of the proceeding
specified in the order;

{c) a gross sum specified in the order instead of the taxed costs;
or

(d) a sum in respect of costs to be ascertained in such manner
as the Court may direct.
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5. Where in a proceeding transferred to or removed into the Court or
in a proceeding on an appeal to the Court, the Court makes an order as
to the costs of a proceeding before any other court, the Court may—

{a) specify the amount of the costs to be allowed;

{b) order that the costs be taxed in accordance with this Order;
or

(c) make orders for the ascertainment of the costs by taxation
or otherwise in that other court.

6. Subject to this Order or to the effect of any agreement between the
parties a party 10 a proceeding in the Court shall not be entitled to re-
cover any costs of and incidental to the proceeding from any other party
to the proceeding except under an order of the Court.

7. (1) Where—
(a) anorderof the Court directs the payment of costs;
(b) the proceeding is dismissed with costs;
(¢) amotion is refused with costs;

(d) a party may tax costs under rule 27 on the discontinuance
of a proceeding or under Order 52, rule 19 upon the discon-
tinuance of an appeal;

(e) a party may tax costs under sub-rule 27 (1) or (2) on the
acceptance of money paid into Court; or

(f) aparty is otherwise liable under these Rules to pay the costs
of another party,

the costs may be taxed without any order directing taxation.

(2) Where--
(a) aproceeding is dismissed with costs; or
(b) amoticn is refused with costs,

and the costs are not paid within 14 days after service of a sealed copy of
a certificate of taxation of the costs, a party to whom the costs are pay-
able may enter an order for the payment of taxed costs.

8. (1) Unless the Court or a Judge in a particular case otherwise
orders, bills of costs and fees which— ‘

{a) are payable to barristers and solicitors entitled or admitted
to practise in the Court in respect of business transacted by
them in the Court or its registries; and

(b) have been directed by a judgment or order to be taxed or
under these Rules are liable to be taxed without express
direction,

shall be taxed allowed and certified by a Registrar who in these Rules is
referred to as the taxing officer.
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(2) The taxing officer shall appoint a time for taxation on the appli-
cation of the party entitled to costs in the matter.

9. The Court or a Judge may, after reference to and report by the
taxing officer, order a solicitor to repay to his client costs ordered to be
paid by the client to another party where those costs had been incurred
by that party in consequence of delay or misconduct on the part of the
solicitor.

557
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10. (1) Seven days’ notice of the time appointed for the taxation of Notice of

costs together with a copy of the bill of costs shall be given by the party
or the solicitor of the party whose costs are to be taxed to the other party
or his solicitor except in cases where that party has not entered an
appearance.

(2) The taxing officer may in cases of urgency direct that one day’s
notice only shall be given.

11. Every taxation of costs and every decision of a taxing officer shall
be subject to review by a Judge.

12. Except as otherwise ordered in all proceedings commenced on
and after the date these Rules came into operation, solicitors are, subject
to these Rules, entitled to charge and be allowed the fees set forth in the
Second Schedule in respect of the matters referred to in that Schedule
and higher fees shall not be allowed in any case except such as are by this
Order otherwise provided for.

13. The taxing officers shall be respectively assistant to each other
and in the discharge of their duties and for the proper despatch of the
business of the respective officers the taxing officer may tax or assist in
the taxation of a bill of costs which has been referred to another taxing
officer for taxation and for ascertaining what is due in respect of the costs
and in that case shall certify accordingly.

14. All costs to which a party is entitied under any interlocutory
order made in a proceeding shall be included in the final order then
signed or entered unless the costs have already been paid.

15. Where the costs of a motion, application or other proceeding are
reserved by the Court or a Judge, the costs so reserved shall follow the
event unless the Court or a Judge otherwise orders.

16. If the taxation of a bill is adjourned for any reason notice of the
adjournment shall be sent by post by the party with the carriage of the
taxation to any solicitor or person not present at the time of the adjourn-
ment on whom the original bill of costs was served.
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17. Where a party entitied to costs refuses or neglects to bring in his
costs for taxation or to procure them to be taxed, the taxing officer may,
so as to prevent another party being prejudiced by the refusal or
neglect—

(a) certify the costs of the other party and the refusal or
neglect; or

(b) allow a nominal or other sum to the party refusing or
neglecting to bring in his costs.

18. Where in a proceeding before the taxing officer a party is guilty
of neglect or delay or puts another party to any unnecessary or improper
expense the taxing officer may exercise the powers vested in him by the
preceding rule.

19. On every taxation the taxing officer shall allow all such costs
charges and expenses as appear to him to have been necessary or proper
for the attainment of justice or for maintaining or defending the rights of
a party, but, except as against the party who incurred them, costs shall
not be allowed which appear to the taxing officer to have been incurred
or increased—

(a) through over-cantion, negligence or misconduct;

(b) by payment of special fees to counsel or special charges or
expenses to witnesses or other persons; or

(¢) byother unusual expenses.

20. (1) Subject to the next succeeding sub-rule for taxation of a
solicitor’s fees, charges and disbursements, a disbursement shall not be
allowed which has not been actually made before the delivery of the bill
of costs.

(2) Where the bill expressly states that disbursements have not been
made before delivery of the bill and sets out the unpaid items of dis-
bursement under a separate heading in the bill, they may be allowed by
the taxing officer if they have been actually paid before the giving of the
certificate of taxation and are paid in discharge of an antecedent liability
of the solicitor, including counsels’ fees, properly incurred on behalf of
the client.

21. The taxing officer may in his discretion allow such sum as he
thinks just and reasonable having regard to all the circumstances of the
case for work and labour properly performed and not spectfically pro-
vided for in the Second Schedule in respect of work and labour for
which, in his opinion, an allowance should be made.

22. (1) In the case of a fec or allowance which is discretionary it
shall, unless otherwise provided, be allowed at the discretion of the tax-
ing officer.
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(2) The taxing officer in the exercise of his discretion shall take into
consideration-—

(a) the other fees and allowances to the solicitor and counsel, if
any, in respect of the work to which such a fee or allowance
applies;

(b) thenature and importance of the proceeding;

(¢) the amount ihvolved;

(d) the pninciple involved;

(e) theinterest of the parties;

(f) the fund, estate or person to bear the costs;

(g) the general conduct and cost of the proceeding; and
(h) all otherrelevant circumstances.

23. Where a party applies for an extension of time he shall, unless
the Court otherwise orders, pay the costs of and occasioned by the appli-
cation or any order made on or in consequence of the application.

24. Where a party to any proceeding serves a notice disputing a fact
under Order 18, rule 2 (which relates to notices to admit facts) and after-
wards that fact is proved in the proceeding he shall, unless the Court
otherwise orders, pay the costs of proof.

25. Where a party to any proceeding serves a notice disputing the
authenticity of a document under Order 18, rule 2 (which relates to
notices to admit documents) and afterwards the authenticity 6f the docu-
ment is proved in the proceeding he shall, unless the Court otherwise
orders, pay the costs of proof.

26. (1) Where pursuant to Order 22, rule 2 a party to any proceed-
ing discontinues the proceeding without leave as to the whole or any part
of the relief claimed by him against any other party, the discontinuing
party shall, unless the Court otherwise orders, pay the costs of the party
against whom the discontinued claim is made occasioned by the discon-
tinued claim and incurred before service of notice of the discontinuance.

(2) A party whose costs are payable under sub-rule (1) may tax the
costs and if the taxed costs are not paid within 14 days after service of the
certificate of taxation may enter an order for the payment of the taxed
COSES.

27, (1) Where, pursuant to Order 23, an applicant before the trial
or hearing begins—

(a) accepts money brought into Court by a respondent in
answer to a cause of action;
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(b) abandons that cause of action as against all other respon-
dents (if any) sued on that cause of action jointly with the
respondent bringing the money into Court; and

(c) abandons all his other causes of action (if any),

then, after payment out, he may, unless the Court otherwise orders, tax
his costs of the proceedings in respect of his claims for relief against the
respondent bringing the money into Court, incurred before service of
notice of the deposit of the money accepted and, if the costs are not paid
within 4 days after the signing of a certificate of the taxation, enter an
order for the payment by that respondent of the taxed costs.

(2) Where a party has brought money into Court, the Court may, in
exercising its discretion as to costs, take into account that fact, and the
amount of the money brought into Court.

28. Where the Court grants an interlocutory injuaction and
afterwards grants a further interlocutory injunction continuing the first
injunchon with or without modification an order as to costs of the further
injunction shall, unless the Court otherwise orders, include the costs of
the first injunction.

29. Subject to this Order, the costs of any application or other step in
any proceedings shall, unless the Court otherwise orders, be deemed to
be part of the costs of the cause of the party in whose favour the appli-
cation or other step is determined and shall be paid and otherwise dealt
with in accordance with the provisions of this Order.

30. When a motion, application or other proceeding is ordered to
stand over to the trial and no order is made at the trial as to the costs of
the motion, application or proceeding, the costs of both parties of the
motion, application or proceeding shall be deemed to be part of their
costs of the cause.

31. On a taxation on a party and party basis—

(a) the costs of briefing more than one counsel may be allowed
notwithstanding that none is one of Her Majesty’s counsel;

{b) a retaining fee to more than one counsel shall not be al-
lowed; and

{c) costs in respect of counsel attending before a Registrar or
taxing officer shall not be allowed unless the Registrar or
taxing officer certifies the attendance to be proper, or the
Court otherwise orders.

32, (1) Where counsel is briefed to appear on a trial or hearing and
the trial or hearing occupies more than 4Y hours and costs are taxed on a
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party and party basis, the taxing officer may allow refresher fees in such
amount as he thinks fit for every 4% hours occupied by the trial or hear-
ing after the first 4%2 hours and for the remaining duration of the trial or
hearing,

(2) The taxing officer may allow refreshers under sub-rule (1)
whether or not witnesses are examined at the trial or hearing,

33. (1) Where counsel is briefed to appear on a trial or hearing and
costs are taxed on a party and party basis, counsel’s fee on the brief shall
not be allowed unless—

{a) he is present at the trial or hearing for a substantial amount
of the relevant period;

(b) he gives substantial assistance during the relevant period in
the conduct of the proceedings; or

(c) the Court otherwise orders.

(2) In sub-rule (1) “ relevant period ’’ means the period of the trial
or hearing or if the trial or hearing lasts more than 4% hours, the first 4%
hours.

34. (1) In reckoning the 4%2 hour period mentioned in rules 32 and
33 the mid-day adjournment shall not be included unless the Court
otherwise orders.

(2) Where the commencement or resumption of a trial or hearing is
“delayed beyond the listed time the taxing officer may include waiting
time in reckoning the 4% hour period mentioned in rules 32 and 33.

35. When a practitioner acts in the capacities of both barrister and
solicitor, or in the capacity of counsel, instructed by his partner acting as
solicitor, the taxing officer may allow such sum as a counsel’s fee as the
taxing officer in his discretion thinks just and reasenabie having regard
to the practice of allowing such fees as are permitted by the Supreme
Court Rules of the State or Territory concerned.

36. (1) The Court or Judge may, at a trial or hearing or upon any
application and whether or not objection is taken—

(a) direct that any costs which have been improperly,
unreasonably or negligently incurred be disallowed;

(b) direct the taxing officer to examine the costs incurred, and
to disallow such costs as he shall find to have been im-
properly, unreasonably or negligently incurred; or
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(c) direct that a party whose costs are so disallowed shall pay
to the other parties the costs incurred by those parties in re-
lation to the proceeding in respect of which his costs have
been disallowed.

{2) Where the question of costs having been improperly,
unreasonably or negligently incurred has not been raised before and
dealt with by the Court or Judge, it is the duty of the taxing officer to look
into that question, and thereupon the same consequences shall ensue as
if he had been specially directed under paragraph (1) (b) of this rule to
examine the costs incurred, and to disallow such costs as he finds to have
been improperly, unreasonably or negligently incurred.

Unnecessary 37. Where a party appears upon a proceeding before the Courtor a
appearance  Judge or before a Registrar, in which he is not interested or upon which,
1n court - .
according to the practice of the Court, he ought not to appear, he shall
not be allowed any costs of appearance unless the Court, Judge or Regis-
trar expressly directs the costs to be allowed.

Powers of 38. The taxing officer may, for the purpose of taxation of costs—
taxing officer . . .
(a) summon and examine witnesses either orally or upon
affidavit;

(b) administer oaths;

(c) direct or require the production of books, papers and
documents;

(d) issue subpoenas;
(e) make separate or interim certificates or allocaturs;

(f) require a party to be represented by a separate solicitor;
and

(g) do such other acts and direct or take all such other steps as
are directed by these Rules or by the Court or a Judge.

Regiguarg 39. (1) The Registrar, District Registrars and Deputy District
appointe : : - .

t%ﬁﬂg Registrars are appointed taxing officers.

OIncers

(2) The taxing officers shall be assistant to each other.

(3) Ataxing officer may, of his own motion, refer any question ans-
ing in a taxation for the direction of the Court.

Bill of costs 40, A bill of costs shall contain particulars of -~
(a) work done by the solicitor, his servants and agents;

(b) costs claimed for the work done in paragraph (a) above;
and

{c) disbursements made.
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41. (1) An appointment to tax a bill of costs will be given to the
party bringing in his bill on its being filed and such appointment shall be
endorsed on the bill prior to its being served on all parties affected by the
taxation.

(2) Service of the bill shall be effected in accordance with Order 7,
rule 4 at least 7 days prior to the date of taxation.

42. (1)} Where a taxing officer decides to allow or disaliow, wholly
or in part, any itemn in a bill, or to allow some amount in respect of any
item. a party to the taxation proceeding who objects to the decision may
apply to the taxing officer to reconsider his decision.

(2) An application under sub-ruie (1) shall be made by motion to
the taxing officer.

(3) Notice of the motion shall be filed within 14 days after the date
of the decision.

(4) The applicant shall file with or subscribe to the notice statement
of his objections.

(5) A statement of objections shall specify by a list the items as to
which the applicant objects to the decision of the taxing officer and must
state briefly, but specifically, the nature and grounds of'each objection.

(6) An applicant under sub-rule (1) shall, on the date of filing the
notice of motion and statement of objections, serve the notice and state-
ment on each party interesied.

43. (1) Upon motion made under rule 42, the taxing officer—

(a) shall reconsider the decision to which objection is made
and shall give his certificate in accordance with his decision
on reconsideration; and

(b) shall, upon request by any party, state, in his certificate or
some other document, and by reference to the objections to
his previous decision, his reasons for his decision on
reconsideration.

{(2) On the reconsideration, a party shall not, unless the taxing officer
otherwise directs, raise any ground of objection not stated in a statement
of objection.

(3) A requestunder paragraph (1) (b) shall be made within 14 days
after the date of the decision on reconsideration to which the request
relates.

44. (1) Where a taxing officer gives a certificate in accordance with

his decision on reconsideration under rule 43 and pursuant to that rule a
party requests the taxing officer to state his reasons for the decision, the
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Court shall, on motion by any party interested, review the decision of the
taxing officer on reconsideration.

(2) Where, during the time within which a request may be made
under rule 43, it becomes impracticable to make the request by reason of
the death or incapacity of, or other matter personal t0, the taxing officer,

‘sub-rule (1) shall apply notwithstanding that a request under rule 43 has

not been made.

{3) Notice of the motion shall be filed within 28 days after the cer-
tificate is given, but the Court, or the taxing officer when giving his cer-
tificate, may extend the time.

(4) On the review, unless the Court by order otherwise directs—
(a) further evidence shall not be received; and

(b) a party shall not raise any ground of objection not either
stated in a statement of objection or raised before the tax-
ing officer.

(5) Subject to sub-rule (4), on the review, the Court may—

(a) exercise all the powers and discretions of the taxing officer
in relation to the subject matter of the review;

(b) make orders for the alteration of the certificate;

(c) make orders for the remission of any item to the same Or
any other taxing officer for taxation; and

- (d) make such other orders as the nature of the case requires.

45, (1) On completion of taxation, the taxing officer shall issue a

. sealed certificate of taxation, with sufficient number of office copies as

are needed for the parties responsible for the payment of costs.

(2) The certificate of taxation must be served on the party respon-
sible for its payment.

(3) If, after 14 days from the date of service of the certificate of tax-
ation, the costs remain unpaid then the Registrar shall, at the request of
the party in whose favour the costs are awarded draw up sign and seal an
order in favour of that party for the sum shown in the certificate of tax-
ation and enter the same.

(4) Interest calculated in accordance with Order 35, rule 8 is payable
from the date the order is entered.

ORDER 63
MONEYS PAID INTO COURT
1. Moneys or funds paid into Court shall be governed by this Order.
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2. (1) Funds paid into Court under an order, shall, unless otherwise
ordered, be paid into a bank account to the credit of an account entitled
* Federal Court of Australia Litigants’ Fund .

(2) An account referred to in sub-rule (1) is to be established with
the Commonwealth Trading Bank for each District Registry.

(3) The 51gnmg officer for the account will be an officer of the
Attorney-General’s Department and the counter-signing officer will be
the person holding the appointment from time to time of DISIHCI
Registrar. w

3. An order which directs funds in Court to be paid out, or otherwise
dealt with, shall state the particulars of the payment out or other action
to be taken by the Registry.

4. (1) The Court or a Judge may, at any time, order that moneys or
funds paid into Court, or to be paid into Court, shall be credited or ap-
plied in a manner other than payment into a Federal Court of‘ Australla
Litigants’ Fund.

(2) In the event that any interest is earned on the moneys or funds
referred to in sub-rule (1), the Court or a Judge may direct the disburse-
ment of that interest.

5. No moneys or funds shall be paid out of a Federal Court of
Australia Litigants” Fund otherwise than under an order of the Court or
a Judge.

6. The Commonwealth Trading Bank may receive moneys or funds
and make payment out without enquiry whether an order has been
made.

ORDER 64
TRANSITIONAL PROVISIONS

1. Proceedings commenced prior to the date these Rules come into
operation shall continue under the repealed Rules (Statutory Rules 20
and 220 of 1977), subject to any order or direction of the Court or a
Judge. :

2. Moneys paid into Court for or on behalf of litigant's prior to the
date these Rules come into operation shall be trans{erred to the Federal
Court of Australia Litigants” Fund to be established pursuant to Order
63, rule 2.
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NUMERICAL TABLE OF FORMS

Form
Number  Title of Form
1 Head of Document . .
2 Abbreviated Entitling of Document
3 Document where there is no Respondent
4 Conclusion of Document for Signature
5 Application
6 Rule to Show Cause
7 Statement of Claim .
8 Cross-Claim where Cross- Claum is scrvcd befon: date of Du'ccuons Heanng appomted
in Application
9 Cross-Claim where Cross ClaJm is not served bcfore datc of Dxrecuons Heanng
appointed in Application . e
10 Defence and Cross-Claim against a Party
11 Notice for Pleadings
12 Notice of Service at Document Exchange
13 Request for Special Service
14 Request for Service
15 Notice of Appearance
16 Defence .
17 Reply Co
18 Reply and Defence to Cross Claim
19 Notice of Amendments .
20 Affidavit .
21 Notice for Discovery
22 List of Documents .
23 Notice to answer Imcrrogatones
24 Example of Verified Statement in answer to Interrogatones
25 Notice to admit Facts (and Authenticity of Documents)
26 Notice disputing Facts (and Authenticity of Documents})
27 Notice of Motion e
28 Notice of Withdrawal of Appcarancc
29 Notice of Discontinuance .
30 Notice of Withdrawal of Defence
31 Notice of Deposit .
32 Notice of Withdrawal of Deposxt
kX Notice of Acceptance .
34 Notice Confirming Deposit
35 Notice Withdrawing Acceptance
36 Security to Pay intc Court
37 Order for Examination
38 Order Appointing Examiner .
39 Order (Ordes 24, paragraph 1 (b))
40 Deed .
41 Subpoena for Producuon
42 Subpoena to give Evidence
43 Subpoena for Production and to give Ewdence
44 Notice of Trial
45 Notice to Produce . e e e
46 Order (Qrder 33, rule 14) e e
47 Order {Order 36) . . .
48 Warrant for Arrest
49 Warrant for Committal
50 Notice of Claim
51 Summons .
52 Information for an Oﬂ‘ence
53 Notice of a Constitutional Matter under Secuon 783 of the .Iud:c:ary Act 1903
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Form
Number  Title of Form

34 Application for Leave to Appeal

55 Notice of Appeal .
56 Appylication for an Order of Rev1ew
57 Notice of Objecdon to Competency

FIRST SCHEDULE
(See Order 1, rule 7)

Form 1
HEAD OF DOCUMENT
(Order 41, rule 1}

IN THE FEDERAL COURT OF AUSTRALIA

DISTRICT REGISTRY No. of 19
DIVISION
A.B.
Applicant
C.D.
Respondent
C.D.
Cross-claimant
AB.and
E.F.

Cross-Respondents

Form2
ABBREVIATED ENTITLING OF DOCUMENT
(Order 41, sub-rule [ (4))

DISTRICT REGISTRY
DIVISION

IN THE FEDERAL COURT OF AUSTRALIA
No. of 19

A.B. and Others

. © Applicants
- CD.
Respondent
and cross-claimants
Form 3
DOCUMENT WHERE THERE IS NO RESPONDENT
{Order 41, sub-rule I (3))
IN THE FEDERAL CQURT OF AUSTRALIA
DISTRICT REGISTRY No of 19
DIVISION
The application of A.B.
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Form 4
CONCLUSION OF DOCUMENT FOR SIGNATURE
{Order 41, rule 6)

Date: e.g. 7 May, 19
( Signed, applicant or his solicitor).

Form 5

APPLICATION

{Order 4, rule 1)
On the grounds appearing in the accompanying affidavit { or statement of claim) the applicant
claims (where appropriate) '
L.
2.
ete.
AND...

And the applicant claims by way of interlocutory relief:
1. An order ( or declaration) that (etc.)
2.
etc.
Date:e.g. 7 May 19
(Signed, applicant or his solicitor).

To the respondent {address)

A directions hearing in this application (arnd/ or for the applicant’s claim for an interlocutory
order}) will be heard by the Court at the time and place specified below. If there is no attend-
ance before the Court by you or by your counse! or solicitor, the application may be dealt with
and judgment may be given or an order made in your absence, Before any attendance at that
time you must file an appearance in the Registry.

Time: ({Date and time to be entered by Registry unless fixed by Court).
Place: {Address of Court)
{ Where the time for service has been abridged, add—)

The time by which this application is to be served has been abridged by the Court to
{specify time).
Date: e.g. 7 May, 19
: ( Signed, Registrar)

The applicant’s address for service is { specify address for service).
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Form 6
RULE TO SHOW CAUSE
(Order 4, sub-rule 15 (2))

IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY p» No. of 19
DIVISION

IN THE MATTER of the Conciliation
and Arbitration Act 1904

BETWEEN:
Applicant

AND:
Respondent

It is hereby ordered that (name of respondent) appear before the Federal Court of Australia at

in the State of on the day of ,19 ,at o’clock in
the  noon, to show cause why (state nature of relief required), upon the grounds set forth in
the affidavit of sworn the day of , 19 , and filed herein.

Date: e.g. 7 May, 19
By the Court,
Judge.

Form 7
STATEMENT OF CLAIM
(QOrder 4, rule 6, Order 11D

é } Plead as required by the Rules.

The applicant claims the relief specified in the application.
(Particulars under Order 12 may be given as follows, for example:

PARTICULARS OF FRAUD (Or Other Appropriate Heading)

;' } State the relevant particulars.

( These particulars mahv appear in the relevant place in the statement of facts or separately at the
end of the pleading, whichever is convenient.)
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Form 8

CROSS-CLAIM WHERE CROSS-CLAIM IS SERVED BEFORE DATE OF
DIRECTIONS HEARING APPOINTED IN APPLICATION

(Order 5, rules 5 and & and sub-rule 11 {6))

IN THE FEDERAL COURT OF AUSTRALIA

DISTRICT REGISTRY pNo. of 19
DIVISION
AB.
Applicant
CD. .
Respondent
CD.
Cross-claimant
EF.

Cross-respondent
CROSS-CLAIM
é} { Plead as required by the Rules)

The cross-claimant C.D. claims--
i‘ } { Specify relief sought)

(Particulars under Order 12 may be given in the manner indicated in the prescrfbe& form of
Statement of Claim under Form 7.}

Date: e.g. 7 May 19
( Signed, applicant or his solicitor)

To E.F. (address)

A directions hearing in this application including this cross-claim will be heard by the Court at
the time and place specified below. '

If there is no attendance before the Court by you or by your counsel or solicitor, the cross-
claim may be dealt with and judgment may be given or an order made in your absence. Before
any attendance at that time you must file an appearance in the Registry.

Time: (Date and tirme to be entered by Registry unless fixed by Court).
Place: { Address of Court).
{ Where the time for service has been abridged, add—
The time by which this cross-claim is to be served has been abridged by the Court to
(specify time).)
Date: e.g. 7 May, 19
{ Signed, Registrar)
The cross-claimany’s address for service is (specify address for service).
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Form 9

CROS3-CLAIM WHERE CROSS-CLAIM IS NOT SERVED BEFORE DATE OF
DIRECTIONS HEARING APPOINTED IN APPLICATION

{Order 5, rules 5 and 8 and sub-rule 11 (6))
IN THE FEDERAL COURT OF AUSTRALIA

DISTRICT REGISTRY } No. of 19
DIVISION
AB.
Applicant
C.D.
Respondent
CD.
Cross-claimant
EF.

Cross-respondent
CROSS-CLAIM

é' } (Plead as required by the Rules)
The cross-claimant C.D, claims—
é’ } { Specify relief sought)

{Particulars under Part Il may be given in the manner indjcated in the prescribed form of state-
ment of Claim under Form1.)

Date: e.g. 7 May, 19

{S:gnecl',cmss-c{ax mant or his solicitor)

To E.F.{address)

1. Judgment may be given or an order made unless the prescribed form of notice of your ap-
pearance is received in the Registry within 14 days after service of this statement of cross-
claim upon you and you comply with the Rules of Court refating to your defence.

Date: e.g. 7 May, 19

(Signed, Registrar)
The cross-claimant’s address for service is (specify address for service).
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Form 10
DEFENCE AND CROSS-CLAIM AGAINST A PARTY
(Order 5, sub-rules 5 (2) and (3))
IN THE FEDERAL COURT OF AUSTRALIA

DISTRICT REGISTRY » No. of 19
DIVISION
A.B.
Applicant
C.D.
Respondent
C.D.
Cross-claimant
AR,

Cross-respondent
DEFENCE AND CROSS-CLAIM
Defence

é } (Plead as required by the Rules)
Cross-Claim
é } {Plead as required by the Rules)
The cross-claimant C.D. claims—
é } { Specify the relief claimed)

(ParticularsasinForm8)
{ Follow the prescribed form of conclusion of documents for use by a party, Form 4.)

Form 11
NOTICE FOR PLEADINGS
{Order 5, rule 6}
To: (name of cross-claimant):
(name of cross-respondent)}

requires you to serve upon him, within 3 days after service of this notice upon you, copies of all
pleadings {or as the case may require) filed before the filing of your Cross-claim.

( Follow the prescribed form of conclusion of documents for use by a party; Form 4)

Form 12
NOTICE OF SERVICE AT DOCUMENT EXCHANGE
(Order 7, rule 7)

The {(applicant) may be served at the following exchange box in (insert name of capital city)
of (insert name of document exchange).

( Name of solicitor whose exchange box it is)
{ Exchange box number)
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Form 13
REQUEST FOR SPECIAL SERVICE
" (Order 8, sub-paragraph 7 (a) (v))

It is requested that the sealed copy of (description of document) be served on (name) whose
address is in (country) by (describe special manner).

(Follow the prescribed form of conclusion of documents for use by a party, Form 4 and, after the
translation add the certificate). :

I (name), of (address), certify— )
1. that what appears above is a translation of the document annexed and marked “A”".

2. that my qualifications to translate from the English language to the (rame) language
are (state qualifications).

Date: e.g. 7 May, 19

(Signed)
{ The annexure must bear g note in the same language—** This is the annexure marked A’ re-
Sferred to in my certificate dated e.g. 7 May, 19 .

Form 14
REQUEST FOR SERVICE
{Order 8, rule %)
To the Registrar of the Court:

I (name) request that a sealed copy of (description of document) be transmitted to (country)
for service on (name), of (address) pursuant to- the Convention made between

and and [ undertake to pay to you an amount equal to the sum of all expenses in-
curred in consequence of this request.

Form 13
NOTICE OF APPEARANCE
- (Order 9, rule 4)

AB,
of (address) (occupation) appears.

If 2 person under disability; his tutor is C.D.

( Where a respondent wishes to make a request under Order %), sub-rule 5{3) add.

The Registrar is requested to deal with the copy (copies) of this Notice under Order 9, sub-rule
5(3). N . ‘

{Add other notices, for example, under Order 5, rule 6, relating to notice for pleadings.)

Solicitor: { name)
{address)
telephone: (number)

Solicitor’s agent: (name)
(address)
telephone: ( number)

Address for service: { The office of his solicitor, or as the case may be; see Order 7, rule 6.)
( Follow the prescribed form of conclusion of documenis for use by a party, Form4.)

(This notice of appearance may be added to a notice of motion of a person applying to be added
as a respondent, for example, under Order 7, sub-rule 8 (1).)

( Where, under Order 9, rule 6, a respondent wishes to enter a conditional appearance insert
“conditionally” after “ appears®.)
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Form 16
DEFENCE
{Order 11, rule 20}

(Plead asrequired by the Rules, for example—
1. The respondent denies &c.)
(or)

(where one of two or more respondents)

DEFENCE QF A.B.

1. This respondent denics &c.)
{Follow the prescribed form of conclusion of documenis for use by a party, Form4.)

Form 17
REPLY
(Order 11, rule 22)
(Plead as required by the Rules and see Order V| relating (o joinder of issue.)

Form 18
REPLY AND DEFENCE TO CROSS-CLAIM
{Order 11, sub-rule 22 (2))
REPLY
(plead as required by the Rules.)
DEFENCE TO CROSS-CLAIM
(plead as required by the Rules.)

Form 19
NOTICE OF AMENDMENTS
(Order 13, rule 8)

The (describe document) was amended on e.g. 7 May, 19 , pursuant to an order made
on ,19 {pursuant to Order rule ) by—
OMTRE . eovcorrev i cvevsrsresessms s sionsssssessstecsaennesn
(OMUENE ™ oo cnsssenasssnerssessessisencnnnes - AN IDSCITING
(INSErtING ' o e
Form 20
AFFIDAVIT
{Order 14, rule 2)
One.g 7 May, 19 , 1 (name address and occupation) say on oath—
1.
2.
Sworn at
before me: }
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Form 21
NOTICE FOR DISCOVERY
(Order 15, rule 1)
To the respondent:

The applicant requires you to give discovery of documents with verification within
days after service of this notice upon you.

Form 22
LIST OF DOCUMENTS
(Order 15, rule 6)
Pursuant to notice filed (ororder made) one.g. 7 May, 19, the party says:

1. The party has in his possession, custody or power, the documents enumerated in
Schedule 1.

2.. The document enumerated in Pare 2 of Schedule 1 are privileged from production on the
ground—

(a) asto documents numbered 4 to 7 inclusive, that (srate the ground);
{b) asto documents 8 and 9, that (state the ground).

3. The party has had, but does not now have, in his possession, custody or power, the docu-
ment enumerated in Schedule 2.

4, (a) document 19, referred to in Schedule 2 was last in the respondent’s possession, cus-
tody or power on (state when);

(b) (state what has become of it); or

(c} tothe best of the respondent’s knowledge, infarmaticn and belief (svate in whose pos-
session, custody or power it is and where it is).

5. To the best of the respondent’s knowledge, information and belief neither the respondent
nor his solicitor nor any other person on his behaif has now, or ever had, in his possession, cus-
tody or power, any document relating to any matter in question between the applicant and the
respondent {to be altered according to the terms of any order made under Order 15, rule 5),
other than the documents enumerated in the said Schedule 1 and 2.

( Describe each document in the schedules as original or copy, see Order |8, rule 3.)

" SCHEDULE |
Part |

Part2

WERNAS R LN
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Form 22—continued

0 SCHEDULE 2

(Follow the prescribed form of conclusion of documents for use by a party, Form4.)

AFFIDAVIT

On 18 .1, {name) say on oath:—

l. Tam the respondent.

2. The statements of fact made in paragraphs 1, 2, 3, 4and 5 of the above list are true.

Sworn etc.

I certify that, according to my instructions, this list and the statements in it are correct.

The documents enumerated in Part ! of Schedule 1 may be inspected at {address)
on , 19 between {specify time under Order 15, rule 6),

Respondent’s solicitor

Form23
NOTICE TO ANSWER INTERROGATORIES
(Order 16, rule 1)

Within days after service of this notice upon each of them respectively, CD is
required o answer interrogatories numbered 1 to 8 (and verify his answers) and EF is
required to answer interrogatories numbered 1 to 12 {and verify his answers).

INTERROGATORIES
L. (State the question.)
2. (State the question.)

Form 24
EXAMPLE OF VERIFIED STATEMENT IN ANSWER TO INTERROGATORIES
{Order 16, rules 6 and 7)

The respondent EF Pty Ltd answers the applicant’s interrogatories specified in notice filed
one.g 7 May, i9 , as follows:

1A, (State in full the interrogatory.)

1B. (State the answer.)

2A. (State in full the interrogarory.)

28. (a) Therespondent objects to answer on the grounds of privilege;
(b} (Stare the facts on which this objection is based.}

(Foliow the prescribed form of conclusion of documents for use by a party, Form 4.)

AFFIDAVIT

On , 19 , 1 (name), of {address)
{occuparion) say on oath:

1. T am the secretary of the respondent and am authorised to make this affidavit on its
behalf. ‘

2. (The deponent should state which of the answers are true to his own knowledye and which
are true to the best of his knowledge, information and belief based on his inquiries of officers of
the company and others and on his other investigations.)

Sworn &c.
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Form 25
NOTICE TO ADMIT FACTS (AND AUTHENTICITY OF DOCUMENTS)
{Order 18, rule 2)
To the respondent:
The applicant requires you to admit for the purpose of these proceedings only—

L. } (state each fact)

The applicant requires you to admit for the purpose of these proceedings only the authen-
ticity of the following documents—

é} (describe each document)

If you do not, within 14 days after service of this notice upon you, serve a notice upon the
applicant disputing any fact (and the authenticizy of any document) above specified, that fact
(and the authenticity of that document) shall, for the purpose of these proceedings, be admit-
ted by you in favour of the applicant.

Form 26
NOTICE DISPUTING FACTS (AND AUTHENTICITY OF DOCUMENTS)
(Order 18, rule 2)

The respondent disputes the following facts specified in the applicant’s notice dated e. 2.7
May,

} (state each fact)

The respondem disputes the authenticity of the following documents which were specified
in the applicant’s notice (orlist of documents) dated e.g. 7 May, 19

é‘ } (deseribe each document)
The respondent admits—

é‘ } (state each fact or describe each document)

Form 27
NOTICE OF MOTION
(Order 19, rule 2) .
The applicant will at 10.15 a.m. on 7 May, 19 , at (address of Court) move the Court

for orders—
} ( State concisely the nature of each order which is sought but not the grounds of the
application)

( Where the time for service under Order 19, rule 3 has been abridged, add—

The time before which this notice of motion is to be served has been abridged by the Court
to (specxf'y time) ). (Follow the prescribed form of conclusion of documents /%r use by a party
Form4

To: (name each party affected by the above order sought),
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Form 28
NOTICE OF WITHDRAWAL OF APPEARANCE
(Order 22, rule 1)
The respondent CD withdraws his appearance.

Form 29
NOTICE OF DISCONTINUANCE
(Order 22, rule 2)

The applicant (by consent, if consent is required, or pursuant to the leave of the Court
granted one.g. 7 May, 19, if leave is obtained) discontinues the proceedings (in respect of
claims numbers 1-3 of the application). ‘

{ Follow the prescribed form c}:[conc!usion of documents for use by a party, Form 4. Where
discontinuance is by consent, each party or his solicitor must sign the notice.) .

Form 30
NOTICE OF WITHDRAWAL OF DEFENCE
- (Order22, rule 4) ‘
The respondent CD (by consent if consent is required, or by the leave of the Court

) granted on e.g. 7 May, 19 , if leave is obtained), withdraws his defence {in
respect of paragraphs numbers 1-3 of his defence).
(conelude as in Form 29), :
Form 3]

NOTICE OF DEPOSIT
(Order23, rule 6)
The respondent has paid (filed a security to pay) into Court §

That sum is in answer to the cause of action (all the causes of action) on which the appli-
cant claims (and after taking into account this respondent’s cause of action (for (specify}) on
his cross-claim).

or

That sum is in answer to the following causes of action on which the applicant claims,
namely—

(and after taking into account as above).

or
Of that sum § is in answer to the cause of action for (specify) on which the appli-
cant claims (and after taking into account as above) and $ is in answer to the cause
of action for {specify) on which the applicant claims (and after taking into account
as above).
Form 32
NOTICE OF WITHDRAWAL OF DEPOSIT
(Order23,rule 9)

Pursuant o leave granted by the Court on e.g. 7 May, 19, the respondent withdraws

the depasit of § brought into Court by him on e.g. 10 April, 19
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Form 33
NOTICE OF ACCEPTANCE
(Order 23, rule 10)

The applicant accepts § brought in1o Court by the respondent, CD, in satisfac-
tion of the causes of action in answer to which it was so brought in, as against CD (and aban-
dons all his other causes of action as against CD) {and abandons those causes of action as
against the respondents EF and GH).

Form 34
NOTICE CONFIRMING DEPOSIT
(Order23, rule 10)

" The respondent confirms the notice dated e.g. 10 April, 19 , of deposit $
brought into Court before the beginning of the trial.

Form 35
NOTICE WITHDRAWING ACCEPTANCE
(Order 23, rule 12)

(Pursuant to leave granted by the Court one.g. 20 May, 19 ) the applicant withdraws
his acceptance of money brought into Court by the respondent (name) being
the acceptance mentioned in the applicant’s notice of acceptance dated e.g. 7 May, 19

Form 36
SECURITY TO PAY INTO COURT
(Qrder 23, rule 13)

(name of authorised person under rule 5) whose address for service is promises to
the Registrar of the Court to pay ¥ into Court according o the requirements of
Order 23 of the Rules.

Signed

or

The Common Seal

(and so on). : }
Form 37

ORDER FOR EXAMINATION
_ (Order 24, paragraph t (a)}
THE COURT ORDERS THAT

1. (name) of (addressy be examined on oath before (name and address,
or describe examiner),

{ Complete as in general form of order under Order 36.)
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Form 38
ORDER APPOINTING EXAMINER
(Order 24, paragraph 1{a))
THE COURT CRDERS THAT:

1. That {name and address or description) be appointed examiner for the purpose of
taking the examination on oath of a witness (name) of (address out of
Australia) in accordance with the Rules of this Court (but without the power to compel a

witness to attend if rhis is required by a convention),

2. The party obtaining this order give to each other interested party 7 days’ notice in writing
of the date on which he proposes to send this arder to the examiner.

3. Not less than 4 days after that notice has been given each party shall give to the other the
name of his agent at (pluce) to whom notices may be sent.

{ Complete as in general form of order under Order 37.)

Form 39
ORDER
{Order 24, paragraph 1{b))
THE COURT ORDERS THAT:

1. Aletter of request be sent to the judicial authorities of (country) 10
take or cause to be taken the evidence of (name)

(Complete as in general form of order under Order37.)

Form 40
DEED
(Order 26, rule 3)
PARTICULARS
1. Date: e.g. 7 May 19
2. Receiver: (name)
(address for service)

3. Guarantor; (name)
(address for service)

4. Date of order for appointment of Receiver: e.g. 10 April, 19

THIS DEED made between the Guarantor and the Registrar of the Court witnesses that the
Guarantor promises the Registrar that if the Receiver does not account to the Court for what
he receives as Receiver or does not deal with what he receives as Receiver as the Court directs
the Guarantor will pay to the Registrar whatever is required to make good the default to a
limit of § .

Signed (&c.).
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Form 41
SUBPOENA FOR PRODUCTION
(Order27, rule 2)
Ta {name)
(address)

THE COURT ORDERS that you shall attend and produce this subpoena and the documents
and things described in the schedule—

(a) before (the Court or as the case may be);

(b) at(address of Court or ather place);

(c) on (insert date) at {inser: time) and until you are excused from further attending,

but—
{i) you need not attend or produce any document on any day unless reasonable
expenses have been paid or tendered to you;

(it} if you are not a party to these proceedings, instead of so attending you may
produce this subpoena and the documents and things described in the sched-
uie to the Registrar of the Court at the above place not later than the day be-
fore the first day on which you are required to attend; and

(iii) if, as an officer of a bank, you are required by this subpoens to produce a
banker’s book, and (insert relevant part of State or Territory enactment en-
abling alternarive mode of praof of entries in bankers’ books) applies, you need
not produce it if you produce proof of the relevant entries in accordance with
(that Part or that Division or those sections).

SCHEDULE
{description)
Date: e.g. 7 May, 19
By the Court
(signature and description of officer of the Court)

Note: Failure to comply with this subpoena may constitute contempt of court and may result
in your arrest or in the case of a corporation an order of sequestration may be made.
Issued at the request of ( nante), the applicant’s solicitor (or as rhe case may be),

Form 42
SUBPOENA TO GIVE EVIDENCE
(Order27, rule 2)
To  (name)
(address)
THE COURT ORDERS that you shall attend for the purpose of giving evidence—
(a} before {the Court or as the case may be);
(b) at(address of Court or place);
(¢) on(insert date) at (insert time) and until you are excused from further attending;
but you need not aitend on any day unless reasonable expenses have been paid or tendered to
you.
Date: e.g. 7 May, 19
' By the Court
{signature and description of officer of the Court)
Note: Failure to comply with this subpoena may constitute contempt of court and may result

in your arrest.
Issued at the request of (naime), the applicant’s solicitor (or as the case may be).
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Form 43
SUBPOENA FOR PRODUCTION AND TC GIVE EVIDENCE
(Order27,rule 2)
To (name)
(address)
THE COURT ORDERS that you shall attend and produce this subpoena and the documents
and things described in the schedule and atiend for the purpose of giving evidence—
(a) before (the Court or as the case may be); ’
(b) at(address of Court or place),
(c) gn (insert date} at (insert time) and until you are excused from further attending;
ut—
(i} you need not attend or produce any document on any day unless reasonable
expenses have been paid or tendered to you; and

{ii) if, as an officer of a bank, you are required by this subpoena to produce a
banker’s book and (insert relevant part of State or Territory enactment en-
abling alternative mode of proof of entries in bankers’ books) applies, you need
not produce it if you produce proof of the relevant gntries in accordance with
{that Part or that Djvision or those sections).

SCHEDULE
(description)
Date: e.g. 7 May, 19
By the Court
(Signature and description of officer of the Court)

Note: Failure to comply with this subpoena may constitute contempt of court and may result
inyour arrest,
Issued at the request of (name), the applicant’s solicitor (or as the case may be),

Form 44
NOTICE OF TRIAL
. (Order 30, rule 1)
The applicant (or as the case may be) requests that the proceedings be set down for trial.

Form 45
NOTICE TC PRODUCE
(Order 33, rule 12)
To the applicant:

The respondent requires you to produce at the trial {or otherwise specify the occasion or
place) the following documents for the purpose of evidence—

{enumerate the documents or things)
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Form 46
ORDER
(Order 33, rule 14)
THE COURT ORDERS THAT:

1, The Superintendent (or as the case may be) shall have (name), a prisoner, before this Court
to be examined as a witness and duly returned to confinement,

2. The first day on which he is required to have the prisoner before the Court is e.g. 7 May,
19 ,at 10.15 a.m. at (address of Court),

{ Complete as in general form of order under Order 36)

Form 47
ORDER
(Order 36)
JUDGE(S):
DATE OF ORDER:
WHERE MADE:
THE COURT ORDERS (OR DECLARES} THAT:
)
3.
' DISTRICT REGISTRAR
Date Entered:
Form 48
WARRANT FOR ARREST
(Order 40, rules 9 and 11; Order 49, sub-rule 4 (3) and (4))
To the Sheriff—
Arrest {name) and bring him before the Court to answer the charge set out below detain-
ing him in custody in the meantime unless, by paying the sum of § into Court (or as

the case may be) he gives security for his appearance in person before the Court to answer the

charge and to submit to the (judgment or) order of the Court.
{Name) is charged with (state charge, e.g. contempt of court) in that (give particulars).
Date: e.g. 7 May, 19
Judge
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Form 49
WARRANT FOR COMMITTAL
(Order 37, rule 9}
To the Sheriff—
Take (name} 10 (name of prison) and deliver him to the Superintendent of that prison.
To the Superintendent of ( name of prison):

Receive {name) into your custody and keep him there until the further order of this Court
(or as the case may be).

‘His committal is for contemprt of court in that he (state the nature of the contempi, for
example, wilfully insulted the Judge while the Judge was sitting in Court).

Date: e.g. 7 May, 19
Judge

Form 5§
NOTICE OF CLAIM
{Order 44, rule 4)
(Heading and title)

The claimant ctaims the property described in the schedule, being {part of) the property taken
(intended to be taken) in execution by the Sheriff at (address) under process against {name).

SCHEDULE
(description)
Date: e.g. 7 May, 19

{signature)
Claimant s solicitor

Claimant: { name)

Place of abode:

Address for service:

To the execution creditor:

If you do not, within 4 days after service of this notice upon you, serve on the Sheriff a
notice that you admir this claim, the Court may on application by the Sheriff grant relief by
way of interpleader.

If you admit the claim, you will not be liable to the Sheriff for any fees or expenses incurred
by him after you serve on him notice that you admit it.

(signature)
Sheriff
Date:
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Form 51
SUMMONS
{Order 49, rule 2 and Order 4, rule 16)
To the defendant:

You are required to appear before the Federal Court of Australia at the time and place
specified below to answer the charge the prosecutor makes against you, viz. ‘

1. (state offence)
The particulars of the charge are—

2. (Strare particulars in accordance with Order 49, paragraph 2 (1} (b))
; .

TAKE NOTICE that if you do not appear before the Court at the time and place specified
below, a warrant may be issued for your arrest.

Time: (Date and time to be entered by Registry unless fixed by the Court).
Place: (Address of Court).
The prosecutor’s address for service is (specify address for service).

Form 32
~ INFORMATION FOR AN OFFENCE
(Order 49, rule 2 and Order 4, rule 16)

At the time and place specified below (name of prosecutor) of {address of prosecutor) in the
State of appears before (rame of Registrar) (description of Registrar) and
informs the said (name of Registrar) that an (Date and place of offence) (Name and address
of defendant} did (or failed to do) (Ser our details of offence and specific description of legis-
lation creating the offence.)

( Signature of Prosecutor)
Time: (Date and time prosecutor appears before Registrar).
Place: (Address of Courr),
Signed by the abovenamed prosecutor before me—
Date: e.g. 7 May, 19
Registrar
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Form 53

NOTICE OF A CONSTITUTIONAL MATTER UNDER SECTION 788 OF THE
JUDICIARY ACT 1903

{Order 51
IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY »No. of 19
GENERAIL DIVISION
A.B.
Applicant
C.D.
Respondent

NOTICE OF A CONSTITUTIONAL MATTER

L. (The party whose case raises the matter, e.g. applicant, respondeni, &c.) gives notice that
the above proceeding involves a matter arising under the Constitution or involving its in-
terpretation within the meaning of section 788 of the Judiciary Act 1903.

g } { Specify the nature of the matter.)
4.1 (Specify the facts showing the matier is one to which section 188 of the Judiciary Act 1903

5.) applies.)
{ Conclude in accordance with Form 4)

Form 54
APPLICATION FOR LEAVE TO APPEAL
(Order 52, rule 4)

IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY »No. of 19
GENERAL DIVISION

AB. i
Applicant
C.D. ’
Respondent
APPLICATION FOR LEAVE TO APPEAL

1. The applicant applies for leave 1o appeal from the judgment of (specify court or Judge
below) given on (specify date) at (specify place).

2. Leave to appeal is required by (specify legislation giving right 1o appeal with leave}.
OR

2. Leave to appeal is required because a notice of appeal was not filed within the time limited
by Order 52, rule 15.

3. (Where Order 52, sub-rule 3 (2) applies). The applicant intends to present his case and ar-
gument in writing pursuant to Order 52, sub-rule 3 (2).

OR

3. This application will be heard by the Court at on {place and date
to be inserted by the Registrar).

4. The grounds of the application appear in the annexed affidavit,

5. (Where Order 52, sub-rule 5 (3) applies) The applicant appiies for an order that com-
pliance with Order 52, sub-rule 5 (2) be dispensed with.

( Conclude in accordance with Form 4)

Authorised Version F2001B00474 registered 26/02/2022



1979 Federal Court Rules No. 140

Form 55
NOTICE OF APPEAL
(Order 52, rule 12)

IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY ¢No. of
GENERAL DIVISION

On appeal from (specify Court or

Judge)
AB.
Appellant
C.D.
Respondent

NOTICE OF APPEAL

1. The appellant appeals from the whole (or if from a part, specify part) of the judgment of
{specify court or Judge below) given on (specify date) at (specify place).

2. (Where applicable) The appeal is brought pursuant to leave granted on (specify time).
GROUNDS:

2 ( Specify grounds of appeal.)

ORDER SOUGHT: (State what judgmen: or order the appellant seeks in lieu of the judgment
appealed from).

{ Conclude in accordance with Form4.)

The papers in the appeal will be settled before the Regstrar at on at
{place, date and time 10 be inserted by Registrar). .

Form 56
APPLICATION FOR AN ORDER OF REVIEW
{Order 54

IN THE FEDERAL COURT OF AUSTRALIA
DISTRICT REGISTRY pNo. of 19
GENERAL DIVISION

BETWEEN

AB
Applicant
AND .
CD.
) Respondent
APPLICATION FOR AN ORDER OF REVIEW
Application to review the decision of (the respondent or the first respondent) that (here
specify decision) :
OR

x:pplication to review the conduct of (the respondent or the first respondent) whereby (here
identify conduct)

OR

Application to review conduct in which the respondent or the first respondent) proposes to
engage whereby (here identify proposed conduct)

OR

Ag)plican’on to review the failure of (the resgondent or the first respondent) 1o decide that
( here identifly the decision which is alleged ought to have been made)
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Form 36 —continued

The applicant is aggrieved by the (decision or conduct or proposed conduct or failure)
because—

1.
2.

The grounds of the application are—

1.
2.

(Particulars of fraud or bad faith if alleged.)
The applicant claims—
1. Anorder (or declaration) that { specify relief sought).
2.
etc,
Date: e.g. 7 May, 15

(Signed, app]icant or
his solicitor)

To the respondent { address)

If there is no attendance before the Court by you or by your counsel or solicitor at the time
and place specified below, the application may be dealt with and you will be liable to suffer
judgment or an order against you in your absence.

Before any attendance at that time you must file an appearance in the Regisuy.
APPOINTMENT FOR DIRECTIONS HEARING
Time: (Date and time to be entered by Registry unless fixed by Court.}
Place: (Address of Court.)
{ Where the time for service has been abridged, add—

The time by which this application is to be served had been abridged by the Court to
(specify time).)
Date: e.g. 7 May, 19

(Signed, Registrar)
The applicant’s address for service is {specify address for service).

Form 57
NOTICE OF OBJECTION TG COMPETENCY
(Order 54, rule 4)
To the applicant:

The respondent objects to the jurisdiction of this Court to try this application for an order
of review under the Adminisirative Decisions (Judicial Review) Act 1977 on the grounds that:

1:

) } { Set out concisely the whele of the grounds of the objection,)

( Conclude in accordance with Form 4)
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SECOND SCHEDULE

Costs allowable in respect of proceedings commenced on or after the date these Rules
come into operation (See order 62, rule 12).

1. Solicitors are, subject to these Rules, entitled to charge and be allowed the costs set outin  Scale of cosis
the Second Schedule to the High Court Rules, as varied from time to time, untl such times
as another Schedule is prepared providing for a scale of costs of preceedings in the Court.

2. Writs referred to in the Second Schedule to the High Court Rules shall be deemed to in-  applications
clude applications made to the Court in accordance with Order 4 of these Rules.

3. Writs of subpoena referred to in the Second Schedule to the High Court Rules shall be  subpoenas
deemed to include subpoenas issued from the Court in accordance with Order 27 of these
Rules.

NOTE
1. Notified in the Commonwealth of Australia Gazette on 25 July 1979,
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