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Paid Parental Leave Act 2010

No. 104, 2010

An Act to providefor the payment of parental leave
pay, and for related purposes

[Assented to 14 July 2010]

The Parliament of Australia enacts:
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Chapter 1 Introduction
Part 1-1 Introduction
Division 1 Preliminary

Section 1

Chapter 1—Introduction

Part 1-1—Introduction
Division 1—Preliminary

1 Short title
This Act may be cited as the Paid Parental Leave Act 2010.

2 Commencement

This Act commences on 1 October 2010.

3 Act binds Crown
(1) ThisAct bindsthe Crown in each of its capacities.

(2) However, this Act does not make the Crown liable to be prosecuted
for an offence.

(3) To avoid doubt, subsection (2) does not prevent the Crown from
being liable to pay a pecuniary penalty under section 147 or 159.

Note: Section 147 deals with civil penalty orders and section 159 deals with
infringement notices.
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Introduction Part 1-1
Object of thisAct Division 1A

Section 3A

Division 1A—Object of thisAct

3A Object of thisAct

(1) The object of this Act isto provide financial support to primary
carers (mainly birth mothers) of newborn and newly adopted
children, in order to:

(a) alow those carersto take time off work to care for the child
after the child’' s birth or adoption; and

(b) enhance the health and development of birth mothers and
children; and

(c) encourage women to continue to participate in the workforce;
and

(d) promote equality between men and women, and the balance
between work and family life.

(2) Generdly, the financial support is provided only to primary carers
who have aregular connection to the workforce.

(3) Thefinancial support provided by this Act isintended to
complement and supplement existing entitlementsto paid or
unpaid leave in connection with the birth or adoption of a child.
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Division 2 Guideto this Act

Section 4

Division 2—Guideto thisAct

4 GuidetothisAct

Overview

This Act provides for the payment of parental |eave pay to a person
in the first year after the birth of achild or, for adoption, the
placement of a child.

Parental |eave pay is paid to a person for a particular period. That
period is called the person’s PPL period. The maximum period for
which any person may be paid parental leave pay is 18 weeks. A
person’s PPL period may be the full 18 weeks or alesser period
(e.g. wherethe person is not eligible for parental leave pay for that
full period).

Parental leave pay is paid in instalments at the national minimum
wage for each week day during the person’s PPL period. It is paid
by either the person’s employer or the Secretary.

Chapter 2—When parental leave pay is payable to a person

Chapter 2 sets out when parental leave pay is payableto a person.
The key provisions for the Chapter are found in Part 2-1.

A person can only be paid parental |eave pay if the Secretary
makes a determination that parental leave pay is payable to the
person. Part 2-2 has the rules about when the Secretary can make
that determination.

The Secretary cannot make that determination if the person is not
eligible for parental |eave pay. Part 2-3 has the rules about
eligibility. For the main case, to be eligible a person must
(broadly):

(a) satisfy thework test, the income test and the Australian
residency test; and
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Guideto thisAct Division 2

Section 4

(b) bethe child s primary carer; and
(c) not have returned to work; and
(d) not be entitled to baby bonus.

The Secretary also cannot make that determination if the person
has not made a claim for parental leave pay. Part 2-4 has the rules
about claims.

There are 3 types of claims: a primary claim, a secondary claim
and (in rare cases) atertiary claim. These claimsrelate to each
other, although the primary claim is the main one—a secondary or
tertiary claim cannot be made without it. The primary claim will
often be the only claim that is made. If a secondary or tertiary
claimis made, that claim will be for the part of the maximum 18
week period (or lesser period) in which parental |eave pay was not
payable to the primary claimant.

Chapter 3—Payment of parental leave pay
Chapter 3 sets out how parental leave pay is paid to a person.

Part 3-1 is about instalments of parental leave pay. It deals with
when instalments must be paid, whether the person’s employer or
the Secretary must pay them and the amount of the instalments.

Part 3-2 sets out when a person’s employer must pay instalments to
the person. The employer isonly required to do that if an employer
determination has come into force for the employer and the person,
and the employer has been paid enough by the Secretary to fund
the instalment.

Part 3-3 sets out when the Secretary must pay instalments directly
to the person. The Secretary is required to do that if an employer
determination is never made for the person (e.g. the personisa
contractor and so does not have an employer). There are some
other circumstances in which the Secretary is also required to pay
instalments directly to the person (such as when an employer
determination is being reviewed or has been revoked).
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Part 1-1 Introduction
Division 2 Guideto this Act

Section 4

Part 3-4 has genera rules about the payment of instalments (such
as what happens when an instalment cannot be paid on the day
specified in this Act).

Part 3-5 is about employer determinations. If an employer
determination isin force for an employer and a person, the
employer must pay instalments to the person. The Secretary must
be satisfied that certain conditions have been met before the
Secretary can make an employer determination.

Chapter 4—Compliance and enforcement
Chapter 4 deals with compliance and enforcement.

Part 4-1 alows the Secretary to gather information for the purposes
of checking compliance with this Act. It also deals with the
confidentiality of personal and protected information.

Part 4-2 deals with other compliance matters. It allows the
Secretary to refer matters to the Fair Work Ombudsman for
investigation if the Secretary has reason to believe that an
employer has not complied with certain obligations under this Act.
It also deals with civil penalty provisions, compliance notices and
infringement notices.

Part 4-3 provides for debts in relation to the parental |eave pay
scheme, and for the recovery of debts owing to the
Commonwealth.

Chapter 5—Review of decisions

Chapter 5 is about administrative and judicial review of decisions
made under this Act.

Part 5-1 alows the Secretary, on his or her own initiative, to
conduct an internal review of decisions made under this Act. It also
allows a person whose interests are affected by certain types of
decisions to seek internal review of those decisions, and an
employer to seek internal review of certain types of decisions that
affect employers.
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Section 4

Part 5-2 allows a person to apply to the Social Security Appeals
Tribunal for review of a decision made under this Act.

Part 5-3 is about the procedures to be followed when the Social
Security Appeals Tribunal reviews a decision.

Part 5-4 alows the Secretary or a person whose interests are
affected by a decision made by the Social Security Appeals
Tribunal to apply to the Administrative Appeals Tribunal for
review of the decision.

Part 5-5 has miscellaneous provisions relating to reviews of
decisions under this Act.

Chapter 6—Miscellaneous
Chapter 6 has miscellaneous provisions.

Part 6-1 has rules that modify this Act so that it applies correctly in
3 limited kinds of cases—adoption, claims made in exceptional
circumstances etc. and Commonwealth employment.

Part 6-2 is about payment nominees (who are people who can
receive payments of instalments of parental leave pay on behalf of
other people for the purposes of this Act) and correspondence
nominees (who are people who can receive notices on behalf of
other people for the purposes of this Act).

Part 6-3 deals with other miscellaneous matters, such as the PPL
rules, delegations and regulations.

Paid Parental Leave Act 2010 No. 104, 2010 7

ComLaw Authoritative Act C2010A00104




Chapter 1 Introduction
Part 1-2 Definitions
Division 1 Guide to this Part

Section 5

Part 1-2—Definitions
Division 1—Guideto thisPart

5 GuidetothisPart

This Part is about the terms that are defined in this Act.

Division 2 has the Dictionary (see section 6). The Dictionary isa
list of every term that is defined in this Act. A term will either be
defined in the Dictionary itself, or in another provision of this Act.
If another provision defines the term, the Dictionary will have a
signpost to that definition.
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Section 6

Divison 2—The Dictionary

6 TheDictionary
Inthis Act:
AAT means the Administrative Appeals Tribunal.
AAT Act means the Administrative Appeals Tribunal Act 1975.

ABN (short for Australian Business Number) has the same
meaning as in the A New Tax System (Australian Business Number)
Act 1999.

acceptance notice: see section 103.

ADI (short for authorised deposit-taking institution) means a body
corporate that is an ADI for the purposes of the Banking Act 1959.

adjusted taxable income: see section 38.

Australia, when used in a geographical sense, includesthe
Territory of Cocos (Keeling) Islands and the Territory of Christmas
Island.

Australian-based employee means an employee:
(8) whose primary place of work isin Australia; or
(b) who isemployed by an Australian government employer.

Australian government employer means:
(@ the Commonwealth; or
(b) aState; or
(c) aTerritory; or
(d) abody corporate established for a public purpose by or under
alaw of the Commonwealth, a State or a Territory; or
(e) abody corporate:

(i) incorporated under alaw of the Commonwealth, a State
or a Territory; and
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(ii) inwhich the Commonwealth, a State or a Territory, has
acontrolling interest.

Australian residency test: see sections 45 and 46.

Australian resident has the same meaning as in the Social Security
Act.

authorised party, in relation to the adoption of a child, means a
person or agency that, under the law of the State, Territory or
foreign country whose courts have jurisdiction in relation to the
adoption, is authorised to conduct negotiations or arrangements for
the adoption of children.

authorised review officer means an officer authorised under
section 271 to be an authorised review officer for the purposes of
this Act.

baby bonus has the same meaning asin the Family Assistance Act.
bank account includes an account held with an ADI.

bank account information: see subsection 104(2).

birth verification form: see subsection 18(4).

born prematurely: achild is born prematurely if, at the time of the
child’ sdelivery, the child’ s period of gestation is less than 37
weeks.

businessincludes any profession, trade, employment, vocation or
calling, but does not include occupation as an employee.

calendar month means one of the 12 months of the year.

CEO means:

(@) inrelation to the Commonwealth Services Delivery
Agency—the Chief Executive Officer of the Agency; and

(b) inrelation to Medicare Australia—the Chief Executive
Officer of Medicare Australia.

civil penalty order: see subsection 147(2).

civil penalty provision: see section 146.
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Section 6

claim means a primary claim, a secondary claim or atertiary claim
for parental leave pay for a child.

claimant means a person who is a primary claimant, secondary
claimant or tertiary claimant.

claimant decision: see section 206.

Commonwealth agency means any of the following:
(@) aDepartment of State;
(b) aDepartment of the Parliament;

(c) aprescribed Agency (within the meaning of the Financial
Management and Accountability Act 1997) that forms part of
the Commonwealth;

(d) any other unincorporated body established for a public
purpose by or under alaw of the Commonwealth.

compliance notice: see subsection 157(3).
controls an entity: see subsection 35(4).

correspondence nominee means a person who is appointed as a
correspondence nominee under section 281.

daily national minimum wage amount: see subsection 65(2).
date of the further debt notice: see section 174.

date of theinitial debt notice: see section 173.

day of placement of a child with a person: see subsection 275(3).
debt payment arrangement: see section 190.

decision has the same meaning asin the AAT Act.

defence force member means a member of the Australian Defence
Force.

effective claim means a claim that is made in accordance with
Part 2-4.

eligible for parental leave pay: see section 31.
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Section 6
employee has its ordinary meaning and:
(@ includes areference to a person who is usually such an
employee; and
(b) does not include a person on avocational placement.
employer hasits ordinary meaning and includes areferenceto a
person who is usually such an employer.
employer determination: see section 101.
employer determination decision: see section 207.
employer funding amount decision: see section 208.
engage in conduct means.
(a) doanact; or
(b) omit to perform an act.
entity means any of the following:
() anatural person;
(b) abody corporate;
(c) abody palitic;
(d) apartnership;
(e) any other unincorporated association or body of persons;
() atrust.
exceptional circumstances: a claim is made in exceptional
circumstancesif it is made by a person who satisfies:
(8) paragraph 54(1)(c) (which dealswith primary claims); or
(b) paragraph 54(2)(d) (which deals with secondary claims); or
(c) subsection 54(3) (which deals with tertiary claims).
Fair Work Act means the Fair Work Act 2009.
Family Assistance Act means the A New Tax System (Family
Assistance) Act 1999.
Federal Court means the Federal Court of Australia.
final debt payment day: see section 175.
12 Paid Parental Leave Act 2010  No. 104, 2010
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financial institution means:
(@ an ADI; or
(b) the Reserve Bank of Australia; or

(c) aperson who carries on State banking within the meaning of
paragraph 51(xiii) of the Constitution.

further debt notice: see section 174.
garnishee, in relation to a garnishee notice: see section 184.
garnishee notice: see section 184.

holder, of avisa, has the same meaning as in the Migration Act
1958.

income test: see section 37.

income year has the same meaning as in the Income Tax
Assessment Act 1997.

indexation day: see subsection 42(1).

indexation factor: see subsection 43(1).

indexed amount: see subsection 42(2).
infringement notice: see subsections 159(1) and (2).
initial eligibility determination: see section 26.

insolvent: a person isinsolvent if:
(@) for anatura person:
(i) the personisan insolvent under administration (within
the meaning of the Corporations Act 2001); or
(ii) the person isadebtor in relation to a debt agreement
under Part IX of the Bankruptcy Act 1966 that has not
ended or been terminated; and
(b) for aperson that isor was abody corporate:

(i) the personisan externally-administered body corporate
(within the meaning of the Corporations Act 2001) or
an entity with asimilar status under alaw of aforeign
country; or
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(ii) aprovisional liquidator has been appointed in relation to
the person under section 472 of the Corporations Act
2001; or

(iii) aperson with asimilar statusto a provisional liquidator
has been appointed in relation to the person under alaw
of aforeign country.

instalment means an instalment of parental leave pay.
instalment period for a person: see section 64.
interest exemption determination: see subsection 178(1).

involved in a contravention of acivil penalty provision: see
subsection 145(2).

keeping in touch day: see section 50.

|aw enforcement officer means:

(8 amember of apolice force or police service of the
Commonwealth, a State or a Territory; or
(b) aperson appointed to a position for the purposes of being
trained as a member of a police force or police service of the
Commonwealth, a State or a Territory; or
(c) aperson who has the powers and duties of a member of a
police force or police service of the Commonwealth, a State
or aTerritory;
and, without limiting paragraphs (a), (b) and (c), includes a police
reservist, a police recruit, a police cadet, ajunior constable, a
police medical officer, aspecial constable, an ancillary constable
or a protective services officer.

maximum PPL period: see subsection 11(3).

maximum PPL period end day: see subsection 11(5).

maximum PPL period start day: see subsection 11(4).

minimum amount for a PPL funding amount: see subsection 76(2).

national minimum wage order has the same meaning asin the Fair
Work Act.
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nominated start date: see subsection 57(1).
nominee means a correspondence nominee or a payment nominee.

officer means a person performing duties, or exercising powers or
functions, under or in relation to this Act.

original debt: see section 184.

original debtor: see section 184.

paid enough to fund an instalment: see section 73.
paid work: see section 35.

parent:

(@) when used in relation to a child who has been adopted—
means an adoptive parent of the child; and

(b) when used in relation to a child born because of the carrying
out of an artificial conception procedure—means a person
who is a parent of the child under section 60H of the Family
Law Act 1975; and

(c) when used in relation to a child born because of a surrogacy
arrangement—includes a person who is a parent of the child
under section 60HB of the Family Law Act 1975.

parental leave pay means payments of parental leave pay under
this Act.

partner has the same meaning as in the Social Security Act.

payability determination means a determination made under
section 13, 14, 15, 16 or 17 that parental leave pay is, or is not,
payable to a person for a child.

pay cycle information: see subsection 104(3).
payday for an instalment: see section 64.

payment nominee means a person who is appointed as a payment
nominee under section 280.
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payroll cut-off for an instalment that is payable to a person means
the last day on which the person’s employer can reasonably make

changes to the instalment to be paid to, or in relation to, the person
on the person’ s payday for the instalment.

penalty interest rate: see section 180.

penalty unit has the same meaning as in section 4AA of the Crimes
Act 1914.

permissible break: see subsection 36(1).
permissible purpose: see section 49.
PPL is short for paid parental leave.

PPL agency means:
(&) the Department; or
(b) the Commonwealth Services Delivery Agency; or
() Medicare Australia.

PPL agency head means.
(@) for the Department—the Secretary; or

(b) for the Commonwealth Services Delivery Agency—the CEO
of the Agency; or

(c) for Medicare Australia—the CEO of Medicare Australia.
PPL day: see subsection 63(3).
PPL funding amount: see subsection 75(1).
PPL income limit: see section 41.
PPL period: see subsection 11(1).
PPL requirement: see subsection 287(6).

PPL rules (short for Paid Parental Leave Rules) means the rules
made by the Minister under section 298.

primary carer: see section 47.

primary claim: see subsection 53(2).
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primary claimant means a person who has made an effective
primary claim for parental leave pay for a child.

principal in relation to a nominee, means the person in relation to
whom the nominee was appointed.

Principal Member means the Principal Member of the Social
Security Appeals Tribunal.

protected information means:

(a) information about a person that is or was held in the records
of the Department or the Commonwealth Services Delivery
Agency; or

(b) information about a person obtained by an officer under this
Act that is or was held in the records of Medicare Austraia;
or

(c) information to the effect that there is no information about a
person held in the records of a PPL agency.

provisional indexed amount: see section 42.
qualifying period: see section 32.
qualifying work: see section 34.
referenceincome year: see section 39.
reference period: see subsection 47(2).
relevant PPL income limit: see section 40.

residesin Australia has the same meaning as in the Social Security
Act.

returnsto work: see section 48.
saved amount: see subsection 97(2).
secondary claim: see subsection 53(3).

secondary claimant means a person who has made an effective
secondary claim for parental leave pay for achild for which
another person has made a primary claim.
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Secretary means the Secretary of the Department.

service arrangements has the same meaning asin:

(@) inrelation to the CEO of the Commonwealth Services
Delivery Agency—section 3 of the Commonwealth Services
Delivery Agency Act 1997; and

(b) inrelation to the CEO of Medicare Australia—section 3 of
the Medicare Australia Act 1973.

Social Security Act meansthe Social Security Act 1991.

special category visa has the same meaning as in the Migration Act
1958.

SSAT meansthe Social Security Appeals Tribunal.
SSAT reviewable claimant decision: see section 215.
SSAT reviewable employer decision: see section 223.

stillborn, in relation to a child, means a child:

(@) who weighs at least 400 grams at delivery or whaose period of
gestation was at least 20 weeks; and

(b) who has not breathed since delivery; and
(c) whose heart has not beaten since delivery.

subject to review: an employer determination is subject to review
until:

(a) any applicable time limits for applying for areview (however
described) or lodging an appeal (however described) of or in
relation to the determination have expired; and

(b) if thereissuch areview or appeal of or inrelation to the
determination—the review or appeal (and any later reviews
or appeals) have been finally disposed of .

tax file number has the same meaning asin section 202A of the
Income Tax Assessment Act 1936.

tax file number statement: see subsection 59(1).

tertiary claim: see subsection 53(4).
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tertiary claimant means a person who has made an effective
tertiary claim for parental leave pay for a child for which another
person has made a secondary claim.

this Act includes the PPL rules and the regulations.
transfer day: see subsections 84(3), (4) and (5).
verifiesachild s birth: see section 18.

week day means a day that is not a Saturday or a Sunday.

working day means a day that is not a Saturday, a Sunday or a
public holiday.

work test: see section 32.

work test period: see section 33.
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Chapter 2—When parental leave pay is

payableto a person

Part 2-1—Key provisions

Divison 1—Guideto this Part

7 GuidetothisPart

This Part has the key provisions for this Chapter (which deals with
when parental leave pay is payableto a person).

A person can only be paid parental |eave pay if the Secretary
makes a determination that parental |eave pay is payable to the
person. Part 2-2 has the rules about when the Secretary can make
that determination.

The Secretary cannot make that determination if the person has not
made a claim for parental |eave pay. Part 2-4 has the rules about
claims. There are 3 types of claims. aprimary claim, a secondary
claim and (in rare cases) atertiary claim. These claims relate to
each other, although the primary claim is the main one—a
secondary or tertiary claim cannot be made without it. The primary
claim will often be the only claim that is made.

If the Secretary makes a determination that parental leave pay is
payable to a person for achild, the parental leave pay is payable for
the particular period that is specified in the determination. This
period isthe person’s PPL period. The maximum period for which
any person may be paid parental leave pay is 18 weeks. A person’s
PPL period may be the full 18 weeks or alesser period (e.g. where
the personis not eligible for parental leave pay for that full period).

If asecondary or tertiary claim is made, that claim will be for the
part of the maximum 18 week period (or lesser period) in which
parental leave pay was not payable to the primary claimant. The
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person’s employer or the Secretary will pay instalments of parental
leave pay for that period (see Chapter 3 for the rules about how the
person is paid parental leave pay).
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Division 2—When parental leave pay is payableto a

person

8 A determination must be made for parental leave pay to be

payableto a person

Parental |eave pay is payable to a person for a child for a period if
a determination of the Secretary that parental leave pay is payable
to the person for that period isin force under section 13, 14, 15, 16
or17.

Note: See Part 2-2 for the rules about when the Secretary can make a
determination that parental leave pay is, or is not, payable to a person.

9 For thedetermination to be made, the person must be eligible

The Secretary cannot make a determination that parental 1eave pay
is payable to a person for achild for a period unless the person was
or will be eligible for parental |eave pay during the period.

Note: See Part 2-3 for the rules about when a person is eligible for parental
leave pay.

10 For the determination to be made, the person must claim

The Secretary cannot make a determination that parental leave pay
is payable to a person for a child for a period unless the person has
made:
(a) an effective primary claim for the child (in which case the
person is the primary claimant); or
(b) an effective secondary claim for the child (in which case the
person is the secondary claimant); or
(c) aneffectivetertiary claim for the child (in which case the
person is the tertiary claimant).

Note: See Part 2-4 for the rules about how to make an effective claim.
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11 Thedetermination must specify the person’s PPL period

(1) If the Secretary makes a determination that parental leave pay is
payable to a person for a child, the Secretary must specify, in the
determination, the period for which parental leave pay is payable to
the person. That period isthe person’s PPL period.

Note: For aprimary claimant’s PPL period, see subsections 13(3) and 14(3).
For a secondary claimant’s PPL period, see subsections 14(6), 15(5)
and 16(4). For atertiary claimant’s PPL period, see subsection 17(3).

(2) A person’s PPL period must be the same as, or within, the
maximum PPL period for the child.

(3) The maximum PPL period for achild is the period that:
(a) startson the child’s maximum PPL period start day; and
(b) ends on the child’s maximum PPL period end day.

(4) The maximum PPL period start day for achild is:

(@) if, on or before the day (the relevant day) that is 28 days after
the day the child was born, the primary claimant both made
an effective claim for parental leave pay for the child and
verified the child’' s birth—the later of the following days:

(i) the day the child was born;
(i) the primary claimant’s nominated start date; and

(b) if, on or before the relevant day, the primary claimant made
an effective claim for parental leave pay for the child but did
not verify the child s birth—the later of the following days:

(i) the day the primary claimant verifiesthe child’ s birth;
(ii) the primary claimant’ s nominated start date; and
(c) if the primary claimant makes an effective claim for parental
leave pay for the child after the relevant day—the later of the
following days:
(i) theday the claimis made;
(i) the primary claimant’s nominated start date.

(5) The maximum PPL period end day for achild isthe earlier of the
following days:

(a) the day that is 125 days after the maximum PPL period start

day (which is 18 weeks from (and including) that start day);
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(b) the day before the child’ sfirst birthday.
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Part 2-2—Deter minations about whether parental
leave pay is payableto a person

Divison 1—Guideto this Part

12 GuidetothisPart

This Part is about the Secretary making determinations about
whether parental leave pay is payable to a person. These
determinations are payability determinations. A person cannot be
paid parental leave pay unlessthere is a payability determination
that parental leave pay is payable to the person.

Division 2 has the rules that apply to the Secretary when making a
payability determination. Different rules apply depending on the
type of claim and, for a primary or secondary claim, whether it was
made by itself or at the same time as another claim.

Division 3 hasrestrictions that apply in particular circumstances to
prevent the Secretary from making a payability determination that
parental leave pay is payable to a person (for example, where the
child’ s birth has not been verified or the person has already been
paid parental |eave pay for the child).

Division 4 has genera rulesthat apply to payability determinations
(for example, if the Secretary makes a determination, the Secretary
must give a notice of it to the claimant).

Division 5 deals with initial eligibility determinations. These
determinations can be made by the Secretary before the Secretary
makes a payability determination. The Secretary can make an
initial eligibility determination if the Secretary is satisfied that the
person satisfies, or will satisfy, particular eligibility criteria (the
work test, the income test and the Australian residency test). If the
Secretary makes a determination, the Secretary must give a notice
of it to the claimant.
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Division 2—Deter minations about whether parental leave

pay is payableto a person

13 Determination on a primary claim made alone

When a claimisto be determined under this section

Q) If:
(@) aprimary claimant has made an effective primary claim for
parental leave pay for achild; and

(b) another person has not made an effective secondary claim for
parental leave pay for the child at the same time;

the Secretary must make a determination on the primary claim
under this section.

When parental leave pay is payable to primary claimant

(2) The Secretary must determine that parental |eave pay is payable to
the primary claimant for the primary claimant’s PPL period if,
when making the determination, the Secretary is satisfied that the
primary claimant was or will be eligible for parental leave pay on
each day in the period that:

(a) startson the day the child was born; and

(b) ends on thelast day of the primary claimant’s PPL period.

Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances. see Division 3.

Primary claimant’s PPL period

(3) The Secretary must specify in the determination under
subsection (2) that the primary claimant’s PPL period:
(a) startson the child’s maximum PPL period start day; and
(b) endson:

(i) if the Secretary is satisfied that the primary claimant
was or will be eligible on each day in the child’'s
maximum PPL period—the child’'s maximum PPL
period end day; or
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(ii) if the Secretary is satisfied that the primary claimant
was or will be eligible for a period that is shorter than
the child’s maximum PPL period—the last day in the
child’s maximum PPL period that the primary claimant
was or will be eligible.

When parental leave pay is nhot payable to primary claimant

(4) The Secretary must determine that parental |eave pay is not
payable to the primary claimant if the Secretary is not satisfied of
the mattersin subsection (2).

14 Determination on primary and secondary claims made jointly—
claimants sharing parental leave pay

When a claimisto be determined under this section

Q) If:
(@) aprimary claimant has made an effective primary claim for
parental leave pay for achild; and
(b) asecondary claimant has made an effective secondary claim
for parental leave pay for the child at the same time; and
(c) inthe primary claim, the primary claimant requested that
parental leave pay that is or may be payable for the child be
shared between the primary claimant and the secondary
claimant;
the Secretary must make a determination on the primary claim and
the secondary claim under this section.

When parental leave pay is payable to primary claimant

(2) The Secretary must determine that parental |eave pay is payable to
the primary claimant for the primary claimant’s PPL period if,
when making the determination, the Secretary is satisfied that the
primary claimant was or will be eligible for parental leave pay on
each day in the period that:

(a) startson the day the child was born; and

(b) ends on thelast day of the primary claimant’s PPL period.

Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances. see Division 3.
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Primary claimant’s PPL period

(3) The Secretary must specify in the determination under
subsection (2) that the primary claimant’s PPL period:
(a) startson the child’s maximum PPL period start day; and
(b) ends on thelast day in the child’s maximum PPL period that
the Secretary is satisfied that the primary claimant was or
will be eligible.

When parental leave pay is not payable to primary claimant

(4) The Secretary must determine that parental |eave pay is not
payable to the primary claimant if the Secretary is not satisfied of
the mattersin subsection (2).

When parental leave pay is payable to secondary claimant

(5) The Secretary must determine that parental |eave pay is payable to
the secondary claimant for the secondary claimant’s PPL period if,
when making the determination, the Secretary is satisfied that:

(a) adetermination has been made under subsection (2) for the
primary claimant; and

(b) the secondary claimant was or will be eligible for parental
leave pay on each day in the secondary claimant’s PPL
period.

Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances. see Division 3.

Secondary claimant’s PPL period

(6) The Secretary must specify in the determination under
subsection (5) that the secondary claimant’s PPL period:
(a) startson thefirst day after the primary claimant’s PPL period
ends; and
(b) endson:

(i) if the Secretary is satisfied that the secondary claimant
was or will be eligible on each day that remainsin the
child’s maximum PPL period—the child’ s maximum
PPL period end day; or

28 Paid Parental Leave Act 2010 No. 104, 2010

ComLaw Authoritative Act C2010A00104



When parental leave pay is payable to aperson Chapter 2
Determinations about whether parental leave pay is payable to a person Part 2-2
Determinations about whether parental leave pay is payable to a person Division 2

Section 15

(ii) otherwise—the last day in the child’s maximum PPL
period that the Secretary is satisfied that the secondary
claimant was or will be eligible.

When parental leave pay is not payable to secondary claimant

(7) The Secretary must determine that parental |eave pay is not
payable to the secondary claimant if the Secretary is not satisfied
of the mattersin subsection (5).

15 Determination on primary and secondary claims made jointly—
secondary claimant to get all the parental leave pay

When a claimisto be determined under this section

Q) If:
() aprimary claimant has made an effective primary claim for
parental leave pay for a child; and

(b) asecondary claimant has made an effective secondary claim
for parental leave pay for the child at the same time; and

(c) inthe primary claim, the primary claimant requested that the
secondary claimant be paid the full amount of parental leave
pay that is or may be payable for the child;

the Secretary must make a determination on the primary claim and
the secondary claim under this section.

When parental leave pay is not payable to primary claimant

(2) The Secretary must determine that parental leave pay is not
payable to the primary claimant.

When parental leave pay is payable to secondary claimant

(3) The Secretary must determine that parental |eave pay is payable to
the secondary claimant for the secondary claimant’s PPL period if,
when making the determination, the Secretary is satisfied that:

(a) the primary claimant:
(i) satisfiesthe work test and income test on that day; and

(ii) satisfied the Australian residency test on the day the
child was born; and
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(b) the secondary claimant was or will be eligible for parental
leave pay on each day in the secondary claimant’s PPL
period; and

(c) if the secondary claimant’s PPL period starts after the day the
child was born—subsection (4) applies to the period that:

(i) startson the day the child was born; and
(ii) endson the day before the start of the secondary
claimant’s PPL period.

Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances: see Division 3.

(4) Thissubsection appliesto the period referred to in paragraph (3)(c)
if:
(&) the primary claimant was or will be eligible for parental leave
pay on each day in that period; or
(b) the secondary claimant was or will be eligible for parental
leave pay on each day in that period; or
(c) both of the following are satisfied:
(i) the primary claimant was or will be eligible for parental
leave pay on each day in thefirst part of that period;
(ii) the secondary claimant was or will be eligible for
parental leave pay on each day in the last part of that
period.

Secondary claimant’s PPL period

(5) The Secretary must specify in the determination under
subsection (3) that the secondary claimant’s PPL period:
(a) startson the maximum PPL period start day; and
(b) endson:

(i) if the Secretary is satisfied that the secondary claimant
was or will be eligible on each day in the child’s
maximum PPL period—the child’ s maximum PPL
period end day; or

(ii) if the Secretary is satisfied that the secondary claimant
was or will be eligible for a period that is shorter than
the child’s maximum PPL period—the last day in the
child’s maximum PPL period that the Secretary is
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satisfied that the secondary claimant was or will be
eligible.

When parental leave pay is not payable to secondary claimant

(6) The Secretary must determine that parental |eave pay is not
payable to the secondary claimant if the Secretary is not satisfied
of the mattersin subsection (3).

16 Determination on a secondary claim made after the primary
claim

When a claimisto be determined under this section

Q) If:
(@) aprimary claimant makes an effective primary claim for
parental leave pay for achild; and
(b) asecondary claimant makes an effective secondary claim for
parental leave pay for the child at alater time;

the Secretary must make a determination on the secondary claim
under this section.

(2) However, the Secretary cannot make a determination on the
secondary claim under this section until the Secretary has first
made a determination on the primary claim.

When parental leave pay is payable to secondary claimant

(3) The Secretary must determine that parental |eave pay is payable to
the secondary claimant for the secondary claimant’s PPL period if,
when making the determination, the Secretary is satisfied that:

(8) adetermination under section 13 or 14 that parental |eave pay
is payable to the primary claimant was or will be in force on
the day before the start of the secondary claimant’s PPL
period; and

(b) the secondary claimant was or will be eligible for parental
leave pay for the child on each day in the secondary
claimant’s PPL period.

Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances. see Division 3.
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Secondary claimant’s PPL period

(4) The Secretary must specify in the determination under
subsection (3) that the secondary claimant’s PPL period:
(a) startson thefirst day after the primary claimant’s PPL period
ends; and
(b) endson:

(i) if the Secretary is satisfied that the secondary claimant
was or will be eligible on each day that remainsin the
child’s maximum PPL period—the child’s maximum
PPL period end day; or

(if) otherwise—the last day in the child’s maximum PPL
period that the Secretary is satisfied the secondary
claimant was or will be eligible.

When parental leave pay is hot payable to secondary claimant

(5) The Secretary must determine that parental |eave pay is not
payable to the secondary claimant if the Secretary is not satisfied
of the mattersin subsection (3).

17 Determination on atertiary claim

When atertiary claimisto be determined under this section

(1) If atertiary claimant makes an effective tertiary claim for parental
leave pay for achild, the Secretary must make a determination on
the tertiary claim under this section.

When parental leave pay is payable to tertiary claimant

(2) The Secretary must determine that parental |eave pay is payable to
the tertiary claimant for the tertiary claimant’s PPL period if, when
making the determination, the Secretary is satisfied that:

() adetermination under section 14, 15 or 16 that parental leave
pay is payable to the secondary claimant was or will bein
force on the day before the start of the tertiary claimant’s
PPL period; and

(b) thetertiary claimant was or will be eligible for parental leave
pay on each day in the tertiary claimant’s PPL period.
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Note: The Secretary is prevented from making a determination under this
subsection in certain circumstances: see Division 3.

Tertiary claimant’s PPL period

(3) The Secretary must specify in the determination under
subsection (2) that the tertiary claimant’s PPL period:
(a) startsonthefirst day after the secondary claimant’s PPL
period ends; and
(b) endson:

(i) if the Secretary is satisfied that the tertiary claimant was
or will be eligible on each day that remainsin the
child’s maximum PPL period—the child’ s maximum
PPL period end day; or

(ii) otherwise—the last day in the child’ s maximum PPL
period that the Secretary is satisfied the tertiary claimant
was or will be eligible.

When parental leave pay is not payableto tertiary claimant

(4) The Secretary must determine that parental |eave pay is not
payableto the tertiary claimant if the Secretary is not satisfied of
the mattersin subsection (2).
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Division 3—When the Secretary cannot make a
determination that parental leave pay is payable

18 Thechild'sbirth has not been verified

(1) The Secretary must not make a payability determination that
parental leave pay is payable to a person for a child unless the
primary claimant has verified the child s birth.

Verifying a child’ s birth

(2) A person verifiesachild shirthif:
(a) the person gives the Secretary a completed birth verification
form for the child; and

(b) if subsection (3) applies to the person, the person satisfies the
reguirement of that subsection.

(3) If:
(a) the personisthe parent (other than an adoptive parent) of the
child; and
(b) thechildis not stillborn; and

(c) thepersonis, under alaw of a State or a Territory,
responsible (whether alone or jointly) for registering the birth
of the child under the law;

then the person must give the Secretary information showing that:
(d) the child’s birth has been registered under the law; or

(e) the person has applied to have the birth of the child registered
under the law.

(4) The Secretary may approve aform (abirth verification form) for
the purposes of verifying the birth of a child.

19 Thechild wasborn before 1 January 2011

The Secretary must not make a payability determination that
parental leave pay is payable to a person for achild if the child was
born before 1 January 2011.
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20 Multiplebirths

The Secretary must not make a payability determination that
parental leave pay is payable to a person for achild if:
(8 the child and another child are born during the same multiple
birth; and
(b) parental leave pay is or was payable to the person or another
person for the other child.

21 Theperson etc. has already been paid parental leave pay

(1) The Secretary must not make a payability determination that
parental leave pay is payable to a person for achild if:
(a) the person has been paid parental leave pay for the child
under adifferent claim; or
(b) if the personisthe primary claimant:
(i) the person’s partner has been paid parental leave pay for
the child; or
(ii) aformer partner of the person was paid parental leave
pay for the child when he or she was the person’s
partner; or
(c) if the person isthe secondary claimant:

(i) the person’s partner has been paid parental leave pay for
the child (other than as the primary claimant to which
the person’ s secondary claim relates); or

(ii) aformer partner of the person was paid parental leave
pay for the child when he or she was the person’s
partner (other than as the primary claimant to which the
person’s secondary claim relates).

(2) Subsection (1) does not apply to a claim that is made in exceptional
circumstances.
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Division 4—General provisions applying to deter minations
about whether parental leave pay is payable

22 Assumptions when making the determination

In deciding whether to make a payability determination, the
Secretary may act on the assumption that the state of affairs known
to the Secretary when making the determination will remain
unchanged.

23 When thedetermination isin force

A payability determination comes into force on the day it is made
and continuesin force unlessit is:

() revoked under section 25 (which deals with revoking a
payability determination on the claimant’s request); or

(b) set aside under Chapter 5 (which deals with review of
decisions).

24 Notice of the deter mination

If the Secretary makes a payability determination, the Secretary
must give a notice of the determination to the claimant, stating:

() whether parental leave pay is payable; and
(b) if parental leave pay is payable—the claimant’s PPL period,;
and

(c) that the claimant may apply for review of the determination
in the manner set out in Chapter 5.

25 Revoking the determination on request

Q) If:
() apayability determination is made that parental leave pay is
payable to a person; and

(b) the person requests the Secretary to revoke the determination;
and

(c) therequest is made:
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Section 25

(i) beforethe start of the person’s PPL period; and
(ii) inamanner approved by the Secretary;
then the Secretary must revoke the determination.

(2) Therevocation istaken to have come into force on the day the
person requested the Secretary to revoke the determination.
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Division 5—lInitial eligibility deter minations

26 Initial eligibility deter minations

Primary claimants

(1) If aperson makes an effective primary claim, the Secretary may
make a determination (theinitial eligibility determination) that the
personisinitialy eligible for parental |eave pay for the child if,
when making the determination, the Secretary is satisfied that the
person satisfies:

(@) thework test; and
(b) theincome test; and

(c) the Australian residency test.

Secondary claimants

(2) If aperson makes an effective secondary claim, the Secretary may
make a determination (theinitial eligibility determination) that the
person isinitially eligible for parental leave pay for the child if,
when making the determination, the Secretary is satisfied that the
person:

(a) satisfies:
(i) thework test; and
(if) theincome test; and
(i) the Australian residency test; or
(b) will satisfy those tests on the day the person becomes the
child' s primary carer.

27 Assumptionswhen making theinitial eligibility determination

In deciding whether to make aninitial eligibility determination, the
Secretary may act on the assumption that the state of affairs known
to the Secretary when making the determination will remain
unchanged.
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28 When theinitial eligibility determination comesinto force

Aninitial eligibility determination comesinto force ontheday itis
made.

29 Notice of theinitial eligibility determination

If the Secretary makes an initial eligibility determination, the
Secretary must give a notice of the determination to the claimant.
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Part 2-3—Eligibility for parental leave pay
Division 1—Guideto this Part

30 GuidetothisPart

This Part sets out when apersonis eligible for parental leave pay.
The Secretary cannot make a payability determination that parental
leave pay is payableif the personis not eligible for it.

Division 2 sets out when a person is eligible for parental |eave pay.
Subsection 31(2) deals with the main case and requiresthat for a
person to be digible for parental leave pay for a child, the person
must (broadly):

(a) satisfy thework test, the income test and the Australian
residency test; and

(b) bethe child s primary carer; and
(c) not have returned to work; and
(d) not be entitled to baby bonus.

There are other eligibility criteriathat apply for more unusual
cases—see subsection 31(3) (which deals with when achildis
stillborn or dies) and subsection 31(4) (which allows the PPL rules
to prescribe eligibility criteria).

Division 3 has the work test. To satisfy the work test, a person

must have performed enough paid work or taken enough paid leave
in aparticular period before the day the child was born (for a
primary claimant) or the day the person became the child’ s primary
carer (for a secondary claimant).

Division 4 has the income test. To satisfy the income test, the
person’s income for a particular income year must not be more
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than the PPL income limit (which is $150,000 until 30 June 2012
and then indexed).

Division 5 has the Australian residency test. To satisfy thistest, the
person must be an Australian resident or be in a special class of
visa holder.

Division 6 sets out when a person is the primary carer of achild.
For the main case, a person will not be digible for parental leave
pay if the person is not the child’s primary carer.

Division 7 sets out when a person returns to work after the birth of
achild. For the main case, a person will not be eligible for parental
leave pay if the person performs more than one hour of work other
than for a permissible purpose. There are 2 permissible purposes.
One iswhere the person performs the work for another entity on a
keeping in touch day with that entity. The other is where the person
performs the work for a business that the person carries on and the
work consists of overseeing the business or is an occasional
administrative task.
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Division 2—When a person iseligible for parental leave
pay

31 When a person iseligible for parental leave pay

(1) This section sets out when a person is eligible for parental leave
pay for achild on aday.

(2) First, apersoniseligible for parenta leave pay for achild on a day
if, on that day:

(a) the person satisfies the work test (see Division 3) or
subsection (4A) applies to the person; and

(b) the person satisfies the income test (see Division 4); and

(c) the person satisfies the Australian residency test (see
Division 5); and

(d) the person isthe primary carer of the child (see Division 6);
and

(e) the person has not returned to work (see Division 7); and

(f) both of the following are satisfied:

(i) the person and the person’s partner are not entitled to
baby bonus for the child;

(ii) aformer partner of the person was not entitled to baby
bonus for the child when he or she was the person’s
partner.

(3) Second, apersoniseligible for parental leave pay for achild on a
day if:

(a) thechildistillborn or has died before that day; and

(b) onthat day, the person would be eligible under subsection (2)
for parental leave pay for the child, if paragraphs (2)(d) and
(e) were disregarded; and

(c) the person would have been the child’s primary carer on that
day had the child not been stillborn or died.

(4) Third, apersoniseligiblefor parental leave pay for achild on a
day if, on that day:
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(@) if the person isthe primary claimant:
(i) the person satisfies the work test (see Division 3) or

subsection (4A) appliesto the person; and

(i) the person satisfies the income test (see Division 4); and

(iii) the person satisfies the Australian residency test (see
Division 5); and

(iv) the person satisfies the conditions prescribed by the PPL
rules; and

(b) if the person is a secondary claimant or tertiary claimant—the
person satisfies the conditions prescribed by the PPL rules.

(4A) This subsection applies to a person if:
(a) the person does not satisfy the work test in relation to a child;
and
(b) the person isthe birth mother of the child; and
(c) the Secretary is satisfied that either or both of the following
subparagraphs apply:
(i) the child was born prematurely;

(if) while the person was pregnant with the child, the person
had complications or illness related to the pregnancy
which prevented the person from performing paid work;
and

(d) the Secretary is satisfied that the person would have satisfied
the work test if either or both of the subparagraphsin
paragraph (c) had not applied.

(5) Despite subsections (2), (3) and (4), aperson is not eligible for
parental leave pay for achild on aday if, on that day, the personis
deceased.
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Division 3—Thework test

32 When a person satisfiesthe work test

To work out whether a person satisfies the work test on a day, use
the following method statement:

Step 1.

Step 2.

Step 3.

Step 4.

Step 5.

Method statement

Work out the person’ s work test period under section 33.

Work out the days in the work test period on which the
person has and has not performed qualifying work.

Note: Qualifying work is defined in section 34.

Work out whether any days on which the person has not
performed qualifying work during the work test period
fall within a permissible break.

Note: Permissible break is defined in section 36.

Work out whether there is a period (a qualifying period)
of 295 consecutive daysin the work test period that are

days.

(& onwhich the person has performed qualifying
work; or

(b) that fall within apermissible break.
If the person has performed at least 330 hours of

qualifying work in aqualifying period, the person
satisfies the work test.
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33 Thework test period

Primary claimant’s work test period

(1) Thework test period for a primary claimant is the 392 days
immediately before:

(a) if the child isborn on or before the expected date of birth of
the child—the day the child is born; or
(b) if the child isborn after the expected date of birth of the
child—either:
(i) the day the child isborn; or

(ii) if the person does not satisfy the work test in the work
test period that applies under subparagraph (i), the
expected date of birth of the child.

(2) However, for the purposes of making aninitial eigibility
determination on a primary claim that is made before the child is
born, the work test period for the primary claimant is the 392 days
immediately before the expected date of birth of the child.

Secondary claimant’ s work test period

(3) Thework test period for a secondary claimant is the 392 days
immediately before the day the person becomes the child’ s primary
carer.

34 When a person performs qualifying work

(1) A person performs qualifying work if:
(@) the person performs at least one hour of paid work on a day;
or
(b) the person takes a period of paid leave of at |east one hour on
aday.
(2) For the purposes of paragraph (1)(b), the PPL rules may prescribe
what is, or is hot, taken to be paid leave.

Paid Parental Leave Act 2010 No. 104, 2010 45

ComLaw Authoritative Act C2010A00104



Chapter 2 When parental leave pay is payable to a person
Part 2-3 Eligibility for parental leave pay
Division 3 The work test

Section 35

35 When a person performs paid work

People other than self-employed

(1) A person performs paid work on aday if, on that day, the person
performs work (whether as an employee, a contractor or otherwise
and whether or not in Australia) for another entity for remuneration
or other financial benefit.

(2) However, aperson is taken not to perform paid work for the
purposes of subsection (1) if the other entity is controlled by the
person (whether alone or with others).

Self-employed

(3) A person performs paid work on aday if, on that day, the person
performs work for the purposes of a businessthat is carried on for
profit (whether in or outside of Australia) by:

(@) the person (whether aone or with others); or

(b) an entity that is controlled by the person (whether alone or
with others).

When a person controls an entity

(4) A person controls an entity if the person has the capacity to
determine the outcome of decisions about the entity’s financial and
operating policies.

PPL rules about what paid work is

(5) The PPL rules may prescribe what is, or is not, taken to be paid
work.

36 When thereisa permissible break

(1) A permissible break is any of the periodsin subsections (2) and

(3).
Permissible break between 2 qualifying work days

(2) If, between aday on which the person performed qualifying work
(aqualifying work day) in the work test period and the next
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3

qualifying work day, there was at least 1 day but not more than 56
consecutive days on which the person did not perform qualifying
work—the day or period of consecutive days between those 2
qualifying work daysis a permissible break.

Permissible break at the start of the work test period

If:

() aperson performed qualifying work on aday (the earlier
qualifying work day) before the first day in the work test
period; and

(b) the person next performed qualifying work on aday (the
later qualifying work day) after the first day in the work test
period; and

(c) thelater qualifying work day was no more than 56
consecutive days after the earlier qualifying work day;

then the day or period of consecutive days on which the person did
not perform qualifying work between the first day in the work test

period and the later qualifying work day (including the first day of
the work test period) is a permissible break.
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Division 4—Theincome test

Subdivision A—Theincome test

37 When a person satisfies the income test

A person satisfies the income test on aday if the person’s adjusted
taxable income for the reference income year is not more than the
relevant PPL income limit.

38 A person’s adjusted taxable income

A person’s adjusted taxable income for an income year is worked
out in accordance with Schedule 3 to the Family Assistance Act
(disregarding subclause 2(2) and clauses 3 and 3A of that
Schedule).

Note: Schedule 3 to the Family Assistance Act sets out how to work out a
person’s adjusted taxable income for the purposes of that Act.

39 The referenceincome year

The reference income year for aperson is:

(@) if the personisaprimary claimant—the income year that
ended before the earlier of:

(i) theday the person made the claim; and
(i) the day the child was born; and

(b) if the personisasecondary claimant—the income year that
ended before the earlier of:

(i) the day the person made the claim; and
(ii) the day the person became the child’ s primary carer.

40 Thereevant PPL income limit

Therelevant PPL income limit for a person is:

(a) if the personisaprimary claimant—the PPL income limit
that applies on the earlier of the following days:

(i) the day the person made the claim,
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(ii) the day the child was born; or

(b) if the person isasecondary claimant—the PPL income limit
that applies on the earlier of the following days:

(i) the day the person made the claim;
(i) the day the person became the child’s primary carer.

41 The PPL income limit

The PPL income limit that applies on aday is:
(@) if theday ison or after 1 October 2010 but before 1 July
2012—$150,000; and

(b) if the day ison or after an indexation day (the relevant
indexation day) but before the next indexation day—the
indexed amount on the relevant indexation day worked out
under Subdivision B.

Subdivision B—Indexation of the PPL income limit

42 |ndexation of the PPL income limit

(1) Theamount of the PPL income limit in section 41 isto be indexed
under this Subdivision on 1 July each year (the indexation day)
starting on 1 July 2012.

Working out the indexed amount for the PPL income limit

(2) Thisishow to work out the indexed amount for the PPL income
limit on the indexation day:

Method statement

Step 1. Work out the amount (the previous amount) for the PPL
income limit that applied on the day immediately before
the indexation day.

Step 2. Use section 43 to work out the indexation factor on the
indexation day.
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Step 3. Multiply the previous amount by the indexation factor:
the result is the provisional indexed amount.

Step 4. Use section 44 to round off the provisional indexed
amount: the result is the indexed amount.

43 Theindexation factor

(D)

(2)

©)

(4)

The indexation factor isworked out using the following formula
and applying subsections (2) and (3):

Index number for the reference December quarter
Index number for the base December quarter

where:

base December quarter means the December quarter that has the
highest index number of the December quarters before the
reference December quarter (but not earlier than the December
guarter 2007).

index number, for a quarter, means the All Groups Consumer
Price Index number that is the weighted average of the 8 capital
citiesand is published by the Australian Statistician in relation to
that quarter.

reference December quarter means the last December quarter
before the indexation day.

The indexation factor isto be worked out to 3 decimal places, but
increased by 0.001 if the fourth decimal place is more than 4.

If an indexation factor worked out under subsections (1) and (2)
would be less than 1, that indexation factor isto be increased to 1.

Changesto CPI reference base and publication of substituted
index numbers

Amounts are to be worked out under this section:
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(&) using only the index numbers published in terms of the most
recently published reference base for the Consumer Price
Index; and

(b) disregarding index numbers published in substitution for
previously published index numbers (except where the
substituted numbers are published to take account of changes
in the reference base).

44 Rounding off indexed amounts

(1) If aprovisiona indexed amount is a multiple of $1.00, the
provisional indexed amount becomes the indexed amount.

(2) If aprovisional indexed amount is not a multiple of $1.00, the
indexed amount is the provisional indexed amount rounded up or
down to the nearest multiple of $1.00.

(3) If aprovisional indexed amount is not amultiple of $1.00 but isa
multiple of $0.50, the indexed amount is the provisional indexed
amount rounded up to the nearest multiple of $1.00.
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Divison 5—TheAustralian residency test

45 When a person satisfiesthe Australian residency test

(1) A person satisfiesthe Australian residency test on aday if, on that
day, the person:

(@) isan Australian resident; or
(b) isaspecia category visaholder residing in Australia; or
(c) satisfiessubsection (2).

When a person satisfies this subsection

(2) A person satisfies this subsection if the person is the holder of a
visa determined by the Minister for the purposes of subparagraph
729(2)(f)(v) of the Socia Security Act, and either of the following
applies:

() thepersonisin Australig;
(b) the person:
(i) istemporarily absent from Australiafor not more than
13 weeks; and

(ii) the absenceis an allowable absencein relation to special
benefit within the meaning of Part 4.2 of that Act.

46 Effect of absencefrom Australia on Australian residency test

(1) Despite section 45, a person does not satisfy the Australian
residency test on aday (the relevant day) if:

(a) beforetherelevant day, the person left Australia; and

(b) ontherelevant day, the person has been absent from
Australiafor more than 3 years since the day the person | eft
Australia.

Effect of a person’sreturn to Australia within 3 years

(2 If:
(a) aperson who has been absent from Australiafor more than
13 weeks, but not more than 3 years, returnsto Australia; and
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(b) the person leaves Australia again less than 13 weeks later;

then the person is taken not to have returned to Australiafor the
purposes of subsection (1).

Effect of a person’sreturn to Australia after 3 years

(3) If:
(a) aperson satisfiesthe Australian residency test while the
person is absent from Australia; and

(b) the person then ceasesto satisfy the Australian residency test
because of the application of subsection (1) or a previous
application of this subsection; and

(c) the person returnsto Australia; and
(d) the person leaves Australia again less than 13 weeks later;
then, despite section 45, the person does not satisfy the Australian
residency test at any time during:
(e) the person’sreturnto Australiareferred to in paragraph (c);
or
(f) the person’s absence from Australiareferred to in
paragraph (d).
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Divison 6—Primary carer

47 When a person isthe primary carer of a child

(1) A personisthe primary carer of achild on aday inthe person’s
reference period if:

(@) thechildisinthe person’s carein that period; and

(b) the person meets the child’s physical needs more than anyone
elsein that period.

(2) A person’sreference period isthe period that is determined by the
Secretary for the purposes of making a payability determination on
the person’s claim.

(3) Only one person can be achild’s primary carer on aparticular day.

(4) Despite subsection (1), a person is not the primary carer of achild
on aday if, before that day, the child has died.
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Division 7—Return to wor k

48 When a person returnsto work

A person returnsto work on aday that is on or after the birth of a
child if, on that day, the person performs one hour or more of paid
work other than for a permissible purpose.

49 When paid work isfor a permissible purpose

Permissible purpose for people other than self-employed

(1) If aperson performs paid work on aday for another entity (see
subsection 35(1)), the person does so for a permissible purposeif:

(@) the person performs the work for the entity as an employee,
defence force member or law enforcement officer; and

(b) theday isakeeping in touch day with the entity and would
otherwise be aday of leavein a period of leave granted by
that entity; and

(c) the person has not aready performed paid work on 10
keeping in touch days (whether with the entity or another
entity).

Permissible purpose for self-employed

(2) If aperson performs paid work on aday for abusinessin the
situation referred to in subsection 35(3), the person does so for a
permissible purpose if the work performed by the person consists
of overseeing the business or is an occasional administrative task
for the purposes of the business.

50 Performing paid work on a keeping in touch day

A day on which a person performs paid work for an entity on a day
that would otherwise be aday of leave in aperiod of |eave granted
by that entity is akeeping in touch day if:
(@) the purpose of performing the work isto enable the person to
keep in touch with his or her employment or engagement in
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order to facilitate a return to that employment or engagement
after the end of the period of leave; and

(b) both the person and the entity consent to the person
performing work for the entity on that day; and

(c) theday isnot within 14 days after the day the child was born.
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Part 2-4—Claimsfor parental leave pay
Division 1—Guideto thisPart

51 GuidetothisPart

This Part is about claims for parental leave pay. A person cannot
be paid parental |eave pay unless the person has first made aclaim
for it.

Division 2 sets out the rules about claims. There are 3 types of
claims: aprimary claim, asecondary claim and (in rare cases) a
tertiary claim. These claimsrelate to each other, although the
primary claim is the main one—a secondary or tertiary claim
cannot be made without it. However, it will often be the only claim
that is made. Section 54 sets out who can make aprimary claim, a
secondary claim or atertiary claim.

The Secretary cannot make a payability determination on aclaim
unlessit is an effective claim. To be effective, the clam must be
made by the right person and satisfy the requirementsin the
provisions listed in section 55. One of those requirementsiis that
the claim must be in the form, and contain the information,
required by the Secretary (see section 56). Another requirement is
that the claim must be made in the period set out in section 60.
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Division 2—Claimsfor parental leave pay

52 Who can claim

Only anatural person can make aclaim.

53 Typesof claims

(1) Thereare 3typesof clams:
(@ aprimary claim; and
(b) asecondary claim; and
(c) atertiary claim.

(2) A primary claimisaclaimin the form approved by the Secretary
for primary claims.

(3) A secondary claimisaclaim in the form approved by the
Secretary for secondary claims.

(4) A tertiary claimisaclaim intheform approved by the Secretary
for tertiary claims.

(5) For the purposes of subsections (2), (3) and (4), the Secretary may

approve:
(@) different formsfor different types of claims; and

(b) different forms for the same type of claim.

54 Who can makea primary claim, secondary claim or tertiary
claim

Primary claim

(1) Only the following people can make a primary claim for a child:
(a) the child’s birth mother;
(b) an adoptive parent of the child;

(c) aperson who satisfies the circumstances prescribed by the
PPL rules as being exceptional circumstancesin which a
primary claim can be made.
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Secondary claim

(2) Only the following people can make a secondary claim for a child:
(@) the partner of aprimary claimant;
(b) aperson who:
(i) isaparent of the child; and
(ii) isnot the primary claimant;
(c) apartner of a person covered by paragraph (b);
(d) aperson who satisfies the circumstances prescribed by the

PPL rules as being exceptional circumstancesin which a
secondary claim can be made.

Tertiary claim

(3) Only aperson who satisfies the circumstances prescribed by the
PPL rules as being exceptional circumstances in which atertiary
claim can be made can make atertiary claim for a child.

55 When aclaim is effective

(1) A claimisnot effective unless the requirements of the following
provisions that apply to the claim are satisfied:

(&) section 56 (which deals with the form etc. of the claim);
(b) section 57 (which deals with the nominated start date);
(c) section 58 (which deals with expected date of birth etc.);
(d) section 59 (which deals with tax file number statements);
(e) section 60 (which deals with when to make the claim).

(2) A claimisalso not effectiveif it is made by a person who cannot
make that type of claim under section 54.

(3) A claimthat isnot effective is taken not to have been made.

56 Requirementsof theclaim

(1) The claim must:

(@) be madein the form approved, and the manner required, by
the Secretary for that type of claim; and
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(b) contain any information (including information about the
claimant’ s employer or the claimant’ s employment with that
employer) required by the Secretary; and

(c) be accompanied by any documents required by the Secretary.

(2) For the purposes of paragraphs (1)(b) and (c), the Secretary may
require that different information be contained in, and different
documents accompany:

(a) different types of claims; or

(b) different claims of the same type of claim.

57 Nominated start date

(1) If theclaimisaprimary claim, the claim must state a specific date
(the nominated start date) on which the primary claimant wants
parental leave pay to start being paid.

Note 1: For the purposes of subsection (1), “6 months after the birth of the

child” would not be a specific date. However, the “date of birth of the
child” would be.

Note 2: Even though a primary claimant nominates a specific date, parental
leave pay may not be payable from that date because, for example, the
primary claimant has not verified the child’'s birth before that date: see
subsection 11(4).

(2) Before apayability determination is made on the primary claim,
the primary claimant may change his or her nominated start date by
notifying the Secretary of the new nominated start date.

(3) If apayability determination is made that parental leave pay is
payable to the primary claimant, the primary claimant may only
change his or her nominated start date (the old date) by:

(@) notifying the Secretary, before the old date, of the new
nominated start date; and

(b) nominating a new nominated start date that is on or after the
day the person notifies the Secretary of the change.
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58 Expected date of birth and expected day of primary care

Primary claim

(1) If theclaimisaprimary claim and it is made before the child’s
birth, the claim must specify the child’ s expected date of birth.

Secondary claim

(2) If theclaimisasecondary claim and it is made before the day the
secondary claimant expects to become the child’' s primary carer,
the claim must specify the day the claimant expects to become the
child' s primary carer.

59 Tax filenumber statement

(1) Theclaim must contain the person’ stax file number statement,
which is a statement of the kind set out in subsection (2), (3) or (4).

Satement of tax file number

(2) Thefirst kind is a statement of the person’s tax file number.

Satement that person does not know his or her tax file number

(3) The second kind is a statement that the person:
(@ hasatax file number but does not know what it is; and

(b) has asked the Commissioner of Taxation to inform the person
of hisor her tax file number; and

(c) authorises the Commissioner of Taxation to tell the
Secretary:
(i) whether the person has atax file number; and
(ii) if the person has atax file number—that number.

Satement that an application for a tax file number is pending

(4) Thethird kind is a statement that the person:
(a) hasan application for atax file number pending; and

(b) authorises the Commissioner of Taxation to tell the
Secretary:
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(i) if atax file number isissued to the person—that
number; or

(it) if the application is refused—that the application has
been refused; or

(iii) if the application is withdrawn—that the application has
been withdrawn.

60 When toclaim

A claim must be made in the period that:

(a) startson the day that is 97 days before the expected date of
birth of the child; and

(b) ends on the day before the child’ sfirst birthday.

61 Claim may be withdrawn or varied

(1) After making an effective claim, the person may withdraw or vary
the claim before a payability determination is made on it.

(2) The person may only do so in a manner approved by the Secretary.

(3) If aclaimiswithdrawn, it istaken never to have been made.
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Chapter 3—Payment of parental leave pay

Part 3-1—Instalments of parental leave pay
Divison 1—Guideto thisPart

62 GuidetothisPart

This Part is about instalments of parental leave pay.

Parental |eave pay is payablein instalments for regular periods
called instalment periods. Instal ments are payable to a person if
those instalment periods overlap with the person’s PPL period.

Instalments are payable by either a person’s employer (see
Part 3-2) or the Secretary (see Part 3-3).

This Part also contains rules for working out the amount of an
instalment and deal s with the deductions that may be made from an
instalment.
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Division 2—Instalments of parental leave pay

63 Instalmentsof parental leave pay

(1) Parental leave pay must be paid to a person in instalments.

Who pays an instalment

(2) Aninstalment is payable to a person, in accordance with
sections 72, 84, 85, 86 and 87, by either:

(a) the person’s employer; or
(b) the Secretary.

When an instalment is payable

(3) Aninstalment is payable to aperson if one or more days (the PPL
days) of an instalment period for the person fall within the person’s
PPL period.

(4) Aninstalment becomes payable on the payday for the instalment.

(5) More than oneinstalment may be paid to a person on a particular
day.

64 A person’sinstalment period and the payday for an instalment

(1) A person’sinstalment period, and the payday for an instalment
that relates to an instalment period, are worked out according to the
following rules.

Note: Sections 93 and 94 affect when an instalment period for a person starts
and endsin certain circumstances.

Instalment to be paid by employer—regular pay period

(2) If theinstalment isto be paid by the person’s employer and thereis
aregular period for which the person would usually be paidin
relation to the person’s performance of work:

(a) the person’sinstalment period is each such regular period;
and
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(b) the payday for the instalment is the day on which the person
would usually be paid in relation to the person’ s performance
of work for the instalment period to which the instalment
relates.

Instalment to be paid by employer—no regular pay period

(3) If theinstalment isto be paid by the person’s employer and thereis
not aregular period for which the person would usually be paid in
relation to the person’ s performance of work:

(a) the person’sinstalment period is each calendar month; and

(b) the payday for the instalment is the first day after the end of
the instalment period to which the instalment relates.

Instalment to be paid by Secretary

(4) If theinstalment isto be paid by the Secretary:

(@) the person’sinstalment period isthe period of 14 days
starting on aday the Secretary considers appropriate for the
person (or aclass of person in which the person is included)
and each successive 14 day period; and

(b) the payday for the instalment is a day that the Secretary
considers appropriate that occurs after the instalment period
to which the instalment rel ates.

65 The amount of an instalment

(1) The amount of an instalment is the total of the daily national
minimum wage amounts for each week day, during the instalment
period to which the instalment relates, that is also a PPL day.

(2) Thedaily national minimum wage amount for aday is 7.6 times
the amount of the national minimum wage (when expressed as a
monetary amount per hour) set by a national minimum wage order
that isin operation on that day (whether or not the order has also
taken effect on that day).

Note: For when a national minimum wage order comes into operation, see
section 287 of the Fair Work Act.

(3) For the purposes of subsection (2):
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(&) the national minimum wage is taken to be the wage set by the
national minimum wage order for employeesin relation to
whom no exceptional circumstances exist (see subsection
287(2) of the Fair Work Act); and

(b) if:

(i) Fair Work Australia makes a determination under
section 296 of the Fair Work Act varying a national
minimum wage order; and

(ii) the day the determination comes into operation under

section 297 of that Act is earlier than the day the
determination is made;

the determination is taken to come into operation on the day
the determination is made.

66 Protection of instalment

(1) Aninstalment is absolutely inalienable, whether by way of, or in
consequence of, sale, assignment, charge, execution, bankruptcy or
otherwise.

Note: Section 97 (which deal s with the effect of a garnishee etc. order) also
provides a protection for an account into which an instalment has been
paid.

(2) Subsection (1) has effect subject to sections 67, 68 and 69 (which
deal with deductions).

67 Deductionsauthorised by person

(1) Anemployer or the Secretary may deduct an amount from an
instalment that is payable to a person if the deduction is:
(a) authorised by the person; and
(b) principaly for the person’s benefit.

Note: A deduction by an employer in accordance with a salary sacrifice or
other arrangement, under which a person chooses to:

(8 forgo an amount payable to the person in relation to an
instalment; but

(b) receive some other form of benefit or remuneration;

will be permitted if it is made in accordance with this section.
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(2) The Secretary may deduct an amount from an instalment that is
payable to a secondary claimant for achild if:

(&) aprimary claimant owes a debt to the Commonwealth in
relation to amounts paid to, or in relation to, the primary
claimant by way of instalments for the same child; and

(b) the deduction is authorised by the secondary claimant for the
purposes of the recovery of the debt.

(3) Anauthorisation for the purposes of paragraph (1)(a) or (2)(b):
(8 must beinwriting; and
(b) must specify the amount of the deduction; and
(c) may be withdrawn in writing by the person at any time.

(4) Any variation in the amount of the authorised deduction must also
be authorised in writing by the person.

68 Deductionsfor PAY G withholding

An employer or the Secretary (the payer) may deduct an amount
from an instalment that is payable to aperson if the payer is
required to withhold the amount under section 12-110 in
Schedule 1 to the Taxation Administration Act 1953.

69 Deductionsrelating to child support

(1) Anemployer may deduct an amount from an instalment that is
payable to a person if the employer isrequired to deduct the
amount under section 46 or 72A of the Child Support (Registration
and Collection) Act 1988.

(2) The Secretary, in accordance with a notice given to the Secretary
under section 72AD of the Child Support (Registration and
Collection) Act 1988 in relation to a person to whom an instal ment
is payable, must:

(8 make deductions from an instalment that is payable to the
person (subject to subsections (3) and (4) of that section); and
(b) pay the amounts deducted to the Child Support Registrar.
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70 No other deductions

(1) Anamount must not be deducted from an instalment except in
accordance with section 67, 68 or 69. This subsection applies
despite any other law of the Commonwealth, a State or a Territory.

(2) Anemployer must comply with subsection (1).

Note: This subsectionisacivil penalty provision (see section 146).
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Part 3-2—Payment of instalments by employer
Division 1—Guideto thisPart

71 GuidetothisPart

This Part is about the payment of instalments to a person by the
person’s employer.

Under Division 2, an employer is only required to pay an
instalment to a person if an employer determination has come into
force for the employer and the person (see Part 3-5) and the
employer has been paid enough by the Secretary to fund the
instalment.

Division 3 is about the payment by the Secretary of amounts
(called PPL funding amounts) to an employer to ensure the
employer has been paid enough to fund an instalment.

Division 4 sets out certain obligations of employers relating to
paying instalments (such as giving and keeping records and
notifying the Secretary if certain events happen).
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Division 2—Payment of instalments by employer

72 When an employer paysinstalments

(D

(2)

Employer determination in force on day during instalment period

An employer must pay an instalment to a person on the payday for
the instalment if:
(a) theinstalment is payable to the person; and
(b) an employer determination isin force for the employer and
the person on a day during the instalment period to which the
instalment relates; and
(c) asat the payroll cut-off for the instalment, the employer has
been paid enough to fund the instalment.
Notel:  Thissubsectionisacivil penalty provision (see section 146).

Note 2: See section 96 for when the employer is taken to have complied with
this requirement.

Employer determination comes into force after instalment period

If:

(a) aperson’semployer becomes required under subsection (1)
to pay an instalment after the start of the person’s PPL
period; and

(b) an earlier instalment is taken to have become payable to the
person under section 91 (which deals with the effect of the
Secretary or an employer becoming required to pay
instalments after the start of a person’s PPL period); and

(c) asat the payroll cut-off for the instalment referred to in
subsection (1), the employer has been paid enough to fund
the earlier instalment;

the employer must pay the earlier instalment on the payday for the
instalment referred to in subsection (1).

Notel:  Thissubsectionisacivil penalty provision (see section 146).

Note 2: See section 96 for when the employer is taken to have complied with
this requirement.
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Employer determination in force and employer paid enough at
later time

(3) If:

(8 anemployer isnot required under subsection (1) or (2) to pay
an instalment only because paragraph (1)(c) or (2)(c) (asthe
case may be) was not satisfied; and

(b) that paragraph is satisfied as at the payroll cut-off for an
instalment for alater instalment period;

the employer must pay the instalment to the person on the payday
for the instalment for that later instalment period.
Notel:  Thissubsectionisacivil penalty provision (see section 146).

Note 2: If thereis no instalment payable for alater instalment period, see
section 95.

Note 3: See section 96 for when the employer is taken to have complied with
this requirement.

(4) Anemployer isnot required to pay an instalment to a person
except in accordance with this section.

73 When an employer has been paid enough to fund an instalment

An employer has been paid enough to fund an instalment for a
person as at aday if thetotal of the PPL funding amounts paid to
the employer for the person for a child before that day is at least
the total of the following amounts:
(a) the amount of the instalments the employer has previously
paid to, or in relation to, the person for the child;
(b) the amount of the instalment;
(c) the amount of any other instalment that isto be paid to, or in
relation to, the person on the payday for the instalment.

74 Method of payment of instalment payable by employer

An instalment payable to a person by an employer must be paid in
money by one, or a combination, of the following methods:
(a) cash;
(b) cheque, money order, postal order or similar order, payable
to the person;
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(c) the use of an electronic funds transfer system to credit an
account held by the person.
Note: This section isacivil penalty provision (see section 146).
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Divison 3—PPL funding amounts

75 Payment of PPL funding amounts

(1) The Secretary must pay one or more amounts (the PPL funding
amounts) to a person’s employer if the Secretary is satisfied that:
(@ aninstalment was or islikely to be payable to the person; and

(b) theemployerisorislikely to be required to pay the
instalment to the person.

(2) Subsection (1) does not require the Secretary to pay a PPL funding
amount in relation to an instalment earlier than a reasonable period
before the payroll cut-off for the instalment.

(3) If:
(a) the Secretary isrequired under subsection (1) to pay a PPL
funding amount to a person’s employer in relation to an
instalment for the person; and

(b) the employer has not been paid enough to fund the instalment
as at thefirst payroll cut-off for an instalment for the person
after the Secretary becomes required to pay the PPL funding
amount;

the Secretary must pay the PPL funding amount to the employer
before the next payroll cut-off for an instalment for the person.

76 Rules affecting the amount of a PPL funding amount

(1) A PPL funding amount for a person must not:
(&) be lessthan the minimum amount for the PPL funding
amount; or
(b) be more than the sum of the following:
(i) the minimum amount;

(if) the amount that is 30 times the daily national minimum
wage amount that applies on the day the PPL funding
amount is paid to the employer.
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(2) The minimum amount for a PPL funding amount is the sum of the
amounts of the instalments that:

(&) will have become payable to the person as at the next payday
for an instalment for the person after the PPL funding amount
is paid to the person’s employer; and

(b) do not relate to days in the person’s PPL period for which the
Secretary has previously paid the employer a PPL funding
amount for the person.

(3) The sum of the PPL funding amounts paid to a person’s employer
for the person must not be more than the sum of the amounts of the
instalments that are payable to the person for the person’s PPL
period.

77 Noticerequirementsrelating to PPL funding amounts

(1) The Secretary must give a written notice to an employer each time
the Secretary pays a PPL funding amount to the employer for a
person.

(2) The notice must contain the following information:

(a) the name of the person for whom the PPL funding amount
has been paid;

(b) the amount of the PPL funding amount;

(c) the PPL daysfor the person for which the PPL funding
amount has been paid;

(d) thedaily national minimum wage amount for each of those
PPL days;

(e) any information prescribed by the PPL rules.

78 PPL funding amounts not public money

To avoid doubt, a PPL funding amount paid by the Secretary to an
employer (other than an Agency within the meaning of the
Financial Management and Accountability Act 1997) is not public
money for the purposes of that Act.
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79 Protection of PPL funding amounts

A PPL funding amount is absolutely inalienable, whether by way
of, or in consequence of, sale, assignment, charge, execution,
bankruptcy or otherwise, until it has been paid to the employer.
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Division 4—Obligations of employer relating to paying
instalments

80 Giving person record of payment

An employer must, before the end of the next working day after
paying an instalment to a person, give the person the information
prescribed by the PPL rulesin the form (if any) prescribed by the
PPL rules.

Note: This section isacivil penalty provision (see section 146).

81 Keepingrecords

(1) Anemployer must make, and keep for 7 years, records of the kind
prescribed by the PPL rulesin relation to each person for whom an
employer determination for the employer comes into force.

Note: This subsectionisacivil penalty provision (see section 146).

(2) A record must:

(@) if aformisprescribed by the PPL rules for that kind of
record—nbe in that form; and

(b) include any information prescribed by the PPL rules.
Note: This subsection isacivil penalty provision (see section 146).

82 Notifying Secretary if certain events happen

(1) If the Secretary makes an employer determination for a person and
the person’s employer, the employer must notify the Secretary if
any of the following events happen:

() the employer’s bank account information changes;

(b) the person’sinstalment period changes;

(c) the day on which the person would usually be paid in relation
to the person’s performance of work for instalment periods
for the person changes;

(d) the payroll cut-off for instalments payable to the person
changes,
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(e) the employer becomes aware that the employer has ceased, or
islikely to cease, to carry on abusiness;

(f) the person returns to work for the employer at any time from
the birth of the person’s child until the end of the person’s
PPL period;

(g9) the person ceases to be employed by the employer before the
end of the person’s PPL period,;

(h) the person is not paid an instalment the employer isrequired
to pay to the person;

(i) the employer is not paid enough to fund a particular
instalment for the person as at the payroll cut-off for the
instal ment;

(j) if the Secretary has agreed to pay a particular PPL funding
amount to the employer—the employer is not paid the PPL
funding amount as agreed,

(k) inany case—aPPL funding amount paid to the employer is
more than the sum of the amounts of the instalments payable
for the PPL days for which the PPL funding amount has been
paid;

(1) the sum of the PPL funding amounts paid to the employer for
the person is more than the sum of the amounts of the
instalments that are payable by the employer to the person for
the person’s PPL period.

(2) The notice must be given:
(a) assoon as practicable after the employer becomes aware that
the event has happened (subject to paragraph (b)); and
(b) if paragraph (1)(e) applies—not more than 30 days before the
day the employer ceased, or islikely to cease, to carry on the
business; and
(c) inwriting.

Note: This subsection is acivil penalty provision (see section 146).

When obligation to notify of certain events ceases

(3) Anobligation under subsection (1) that arises because of any of
paragraphs (1)(a) to (g) ceasesto apply if the event happens on or
after the earliest of the following days:
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(a) the day adecision is made that has the effect that parental
leave pay is not payable to the person (including a decision
that there are no days in the person’s PPL period);

(b) if the employer determination comesinto force:

(i) if the employer determination is not revoked—the day
after the end of the person’s PPL period; and
(i) if the employer determination is revoked—the day of
the revocation;

(c) if the employer determination never comes into force—the
day the Secretary becomes required to pay instalments to the
person instead of the employer under the employer
determination.
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Part 3-3—Payment of instalments by Secretary
Division 1—Guideto thisPart

83 GuidetothisPart

This Part is about the payment of instalments to a person by the
Secretary.

The Secretary is required to pay instalments directly to a person if
an employer determination is never made for the person.

The Secretary is also required to pay instalments directly to a
person in certain circumstances where an employer determination
is being reviewed or has been revoked, or where a matter has been
referred to the Fair Work Ombudsman relating to afailure by an
employer to pay an instalment to a person.

In certain circumstances where the Secretary becomes required to
pay instalments to a person, the Secretary is also required to pay
the person arrears for instalments that had previously become
payable, but not been paid, to the person.
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Division 2—Payment of instalments by Secretary

84 When the Secretary paysinstalments

(D

(2)

3

If the Secretary is required under this section to pay an instalment
to a person, the Secretary must do so on the payday for the
instalment.

Note: See section 96 for when the Secretary is taken to have complied with
this requirement.

Employer determination never made

The Secretary must pay an instalment that is payable to a person if
the Secretary, in accordance with section 101, never made an
employer determination for the person and the person’s employer.

Employer determination reviewed

The Secretary must pay an instalment that is payable to a person if:
(a) the person’s employer has applied for review under Part 5-1
or 5-2, or to acourt for judicial review, in relation to the

employer determination made for the person and the
employer; and
(b) the employer determination has not come into force before
the 28th day after the start of the person’s PPL period; and
(c) theinstalment relatesto an instalment period that:
(i) either includesthe day referred to in paragraph (b) or is
alater instalment period; and
(ii) starts before the day (the transfer day) on which the
employer determination comes into force (if at all).

Notel:  The Secretary must also pay the person instalments payable to the
person for earlier instalment periods (see section 85).

Note 2: If the employer determination never comesinto force, the Secretary
will pay al instalments to the person.

Employer determination revoked

(4) The Secretary must pay an instalment that is payable to a person if:
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(&) the Secretary revokes the employer determination for the
person and the person’s employer; and

(b) theinstalment relates to an instalment period that starts on or
after the day (the transfer day) the revocation comesinto
force.

Note: See sections 85 and 86 for when the Secretary must also pay the
person instalments payabl e to the person for earlier instalment periods.

Referral of matter to Fair Work Ombudsman relating to failureto
pay instalment

(5) The Secretary must pay an instalment that is payable to a person if:
(a) the Secretary has referred a matter to the Fair Work
Ombudsman relating to a contravention by the employer of
section 70, 72 or 74 (which deal with unauthorised
deductions and payment of instalments by an employer) in
relation to the person; and
(b) theinstalment relates to an instalment period that starts on or
after the day (the transfer day) after the last PPL day for
which the Secretary has paid the employer a PPL funding
amount for the person; and
(c) the Secretary is satisfied that it is appropriate to pay the
instalment; and
(d) the Fair Work Ombudsman has not notified the Secretary,
before the transfer day, that the employer has not complied
with a compliance notice given for the contravention referred
to in paragraph (a).
(6) If both subsections (4) and (5) apply in relation to a person, then

only the subsection where the transfer day occursfirst istaken to
apply in relation to the person.

85 Payment of arrears—employer determination reviewed or
revoked before coming into force

(1) Thissection appliesif:
(a) the Secretary isrequired to pay an instalment to a person
under subsection 84(3) (which deals with payment of
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instalments where an employer determination is reviewed);
or
(b) both of the following apply:

(i) the Secretary isrequired to pay an instalment to a
person under subsection 84(4) (which deals with
payment of instalments where an employer
determination is revoked);

(ii) the employer determination made for the person and the
person’s employer has never come into force.

(2) The Secretary must pay the person each instalment that is taken to
have become payable to the person under section 91 (which deals
with the effect of the Secretary or an employer becoming required
to pay instalments after the start of a person’s PPL period).

(3) The Secretary must pay the instalments on the payday for the first
instalment that the Secretary is required to pay asreferred to in
paragraph (1)(a) or (b) of this section.

Note: See section 96 for when the Secretary is taken to have complied with
this requirement.

86 Payment of arrears—employer determination revoked after
coming into force

(1) Thissection appliesif:
(a) the Secretary revokes an employer determination that has
come into force for a person and the person’s employer; and
(b) the employer has not, as at the payday for the instalment,
paid al or part of an instalment that was payable to the
person by the employer; and
(c) either:
(i) the Fair Work Ombudsman has notified the Secretary
that the employer has not complied with a compliance
notice given for a contravention of section 70, 72 or 74
(which deal with unauthorised deductions and payment
of instalments by an employer) that relates to the
payment of the instalment; or
(if) the employer determination was revoked because the
Secretary was satisfied that the employer was insolvent.
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(2) The Secretary must pay the person the instalment, or the part of the
instalment, on the payday for the next instalment that the Secretary
isrequired to pay under subsection 84(4) (which deals with
payment of instalments where an employer determination is
revoked).

Note 1: If thereis no instalment payable for alater instalment period, see
section 95.

Note 2: See section 96 for when the Secretary is taken to have complied with
this requirement.

(3) Subsection (2) does not require the Secretary to pay the person all
or part of an instalment to the extent that the instalment or the part
of the instalment has been recovered under section 172 (which
deals with debts owing by employers to employees).

(4) To avoid doubt, this section applies whether or not the Secretary is
reguired to pay an instalment to the person under subsection 84(4).

87 Payment of arrear s—extending PPL period after review

(1) The Secretary must pay a person each instalment that is taken to
have become payable to the person under section 92 (which deals
with the effect of extending a person’s PPL period after areview).

(2) The Secretary must pay the instalments as soon as practicable after
the Secretary becomes required to pay the instalments.

88 Method of payment of instalment payable by Secretary

(1) The Secretary must pay an instalment, or a part of an instalment,
that the Secretary is required to pay to a person, to the credit of a
bank account nominated and maintained by the person.

(2) The Secretary may direct that the whole or a part of an instalment
that the Secretary isrequired to pay apersonisto bepaidina
different way from that provided for by subsection (1). If the
Secretary gives the direction, the instalment, or the part of the
instalment, is to be paid in accordance with the direction.

(3) A direction made under subsection (2) is not alegislative
instrument.
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89 Giving person record of payment

If the Secretary pays an instalment, or part of an instalment, to or
in relation to aperson, in particular circumstances, the Secretary
must give the person the information prescribed by the PPL rules
in relation to instalments paid in those circumstances.
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Part 3-4—General rulesrelevant to paying
instalments

Divison 1—Guideto this Part

90 GuidetothisPart

This Part contains general rulesthat are relevant to the payment of
instalments to a person, whether by the person’s employer or the
Secretary.

Some of those rules deem instalments to have become payable in
certain circumstances (such as when an employer or the Secretary
becomes required to pay instalments to a person after the person’s
PPL period has already started).

Other rules deal with the effect on a person’ s instalment periods of
changing who is required to pay instalments to the person.

There are also rulesthat relate to what happens when an instalment
cannot be paid on the day specified in this Act.

Finally, this Part deals with the interaction of this Chapter with
certain Commonwealth, State and Territory laws.
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Division 2—General rulesrelevant to paying instalments

91 Effect of the Secretary or employer becoming required to pay
instalments after start of PPL period

If:

(a) the Secretary or aperson’s employer (the payer) becomes
required to pay an instalment to the person after the start of
the person’s PPL period; and

(b) neither the Secretary nor the employer is otherwise required
to pay an earlier instalment to the person; and

(c) one or more instalments would have been payable to the
person on the paydays for the instalments if the payer had
been required to pay instalments from the start of the
person’s PPL period;

then the instalments referred to in paragraph (c) are taken to have
become payable on the respective paydays for the instalments.

92 Effect of extending PPL period after review

If:

() aperson’s PPL period ends; and

(b) later, adecisionin relation to a payability determination for
the person is made that has the effect that the person’s PPL
period is extended by an additional period; and

(c) oneor more instalments that relate to instalment periods that
overlap with the additional period would have been payable
to the person on the paydays for the instalmentsiif:

(i) the payability determination had always specified the
extended PPL period; and

(ii) the Secretary had been required to pay the instalments;
and

(d) the Secretary is not otherwise required to pay the instalments,

then the instal ments referred to in paragraph (c) are taken to have
become payable on the respective paydays for the instalments.
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93 Effect on instalment periods of employer determination coming
into for ce after review

(1) Thissection appliesif:

(a) the Secretary isrequired to pay an instalment to a person
under subsection 84(3) (which deals with payment of
instalments where an employer determination is reviewed);
and

(b) the employer determination comes into force for the person
and the person’s employer on the transfer day referred to in
that subsection.

(2) Theinstalment period for the person for the last instalment payable
by the Secretary is taken to end on the day before the transfer day.

(3) Theinstalment period for the person for the first instalment
payable by the employer istaken to start on the transfer day.

Note: Subsection (3) does not affect when the instalment period ends.

94 Effect on instalment periods of revocation etc.

(1) Thissection appliesif:
(8) an employer determination has come into force for a person
and the person’s employer; and
(b) the Secretary becomes required to pay an instalment to the
person under either of the following subsections for an
instalment period that starts on or after the transfer day
referred to in that subsection:

(i) subsection 84(4) (which deals with payment of
instalments where an employer determination is
revoked);

(i) subsection 84(5) (which deals with payment of
instalments where a matter is referred to the Fair Work
Ombudsman relating to afailure to pay an instalment).

(2) Theinstalment period for the person for the last instalment payable
by the employer istaken to end on the day before the transfer day.

(3) Theinstalment period for the person for the first instalment
payable by the Secretary istaken to start on the transfer day.
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Note: Subsection (3) does not affect when the instalment period ends.

95 Paying instalment on payday for later instalment—no later
instalment

If:
(a) the Secretary or aperson’s employer (the payer) isrequired
to pay an instalment to the person on the payday for an
instalment for alater instalment period; and

(b) that later instalment is not payable by the payer;

the payer must pay the instalment referred to in paragraph (@) on
the day that would have been the payday for the later instalment if
it had been payable by the payer.

96 Paying instalment on particular day—complying with obligation

The Secretary or a person’s employer (the payer) is taken to have
complied with arequirement to pay an instalment on a particular
day if the payer pays the instalment:

(a) beforethat day; or

(b) if the payer cannot pay the instalment on that day—as soon
as practicable after that day.

97 Effect of garnishee etc. order

Q) If:
(@) aninstalment is being paid, or has been paid, to the credit of
an account; and

(b) acourt order in the nature of a garnishee order comes into
forcein relation to the account;

the court order does not apply to the saved amount (if any) in the
account.

(2) The saved amount isworked out as follows:
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Method statement

Step 1. Work out the total amount of the instalments that have
been paid to the credit of the account during the 4 week
period immediately before the court order came into
force.

Step 2. Subtract from the step 1 amount the total amount
withdrawn from the account during the same 4 week
period: the result is the saved amount.

98 Exemption from operation of workers compensation and
accident compensation laws

(1) The payment of an instalment of parental leave pay is not to be
taken into account for the purposes of the following provisions or
laws:

(&) aprovision of alaw of the Commonwealth, a State or a
Territory, if the provision deals with:
(i) workers' compensation; or
(ii) accident compensation;
(b) alaw, or aprovision of alaw, prescribed by the PPL rules, to

the extent that the law or provision deals with a matter
referred to in paragraph (a).

(2) The PPL rules may provide that subsection (1) does not apply in
relation to a prescribed provision of alaw of the Commonwealth, a
State or a Territory.

99 PPL period isnot aperiod of paid leave

Despite any law of the Commonwealth, a State or a Territory, or
any industrial instrument (however described), a period of unpaid
leave is not to be taken to be a period of paid leave just because a
person receives instalments of parental leave pay for all or part of
that period.
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99A Payment of paid parental leave does not affect other employer
obligations

An obligation of an employer to pay a person parental leave pay
under this Act isin addition to any other obligation the employer
may have in relation to the person, however that other obligation
might arise (including, for example, under another law of the
Commonwealth, a State or a Territory, or an industrial instrument
(however described)).
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Part 3-5—Employer determinations
Divison 1—Guideto thisPart

100 GuidetothisPart

This Part is about employer determinations. If an employer
determination isin force for an employer and a person, the
employer must pay instalments to the person.

Under Division 2, the Secretary must make an employer
determination if the Secretary is satisfied that certain conditions
have been met. Not al of those conditions need to be satisfied for a
person if the employer has made an election under Division 4 that
applies to the person and the person consents to the employer
paying the instalments.

If the Secretary makes an employer determination for a person and
the person’ s employer, the employer must either:

(@) givethe Secretary certain information to enable the
Secretary to pay the employer PPL funding
amounts for the person; or

(b) apply for review of the employer determination
under Part 5-1 or 5-2.

Division 3 is about when an employer determinationisin force. It
includes rules about revoking employer determinations.

Under Division 4, an employer may elect to pay instalments to one
or more employees.

Division 5 provides for the Secretary to give an employer for
whom an employer determination has been made notice of certain
other decisions under this Act.
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Division 2—M aking employer deter minations

101 Making employer determinations

When Secretary must make employer determination

(1) The Secretary must make a determination under this section (the

employer determination) that a person’s employer isto pay the
person instalments if the Secretary is satisfied, when making the
determination, that:

() apayability determination that parental leave pay is payable
to the person, or aninitial eligibility determination for the
person, isin force; and

(b) instaiments are likely, if the determination is made, to be
payable by the employer to the person for at least 40
consecutive PPL daysthat are week days; and

(c) the person has, or will have, been employed by the employer
for at least 12 monthsimmediately before:

(i) if the person’s claim was made before the birth of the
person’s child—the expected date of birth of the child;
or

(i) if the person’s claim was made after the birth of the
person’s child—the later of the expected date of birth of
the child and the day the child was born; and

(d) the personislikely to be an Australian-based employee of the
employer during whichever of the following periods applies.

(i) if the Secretary has made a payability determination that
parental leave pay is payable to the person—the
person’s PPL period,;

(i) otherwise—the period of days for which instalments are
likely, if the determination is made, to be payable to the
person by the employer; and

(e) the employer hasan ABN; and

(f) if paragraphs (c) to (e) are satisfied in relation to more than
one employer of the person (other than because of
subsection (2))—the person nominated the employer in the

92

Paid Parental Leave Act 2010 No. 104, 2010

ComLaw Authoritative Act C2010A00104



Payment of parental leave pay Chapter 3
Employer determinations Part 3-5
Making employer determinations Division 2

Section 101

claim as the employer who would be required to pay
instalments to the person.

Effect of election by employer to pay instalments

(2) Paragraphs (1)(b) and (c) do not apply in relation to a person if:
(a) the person’s employer has made an election under
section 109 that applies to the person; and

(b) the person has consented in the claim to the employer paying
instalments to the person.

When must employer determination be made

(3) The Secretary must not make an employer determination for a
person and the person’s employer unless:

(a) the Secretary is satisfied as referred to in subsection (1); and

(b) the employer determination is made on or before the day on
which the payability determination referred to in
paragraph (1)(a) is made.

Note: See section 106 for when the Secretary may, despite this subsection,
make an employer determination for a person and the person’s
employer after the day referred to in paragraph (b).

When Secretary may decide not to make employer determination

(4) Despite subsection (1), the Secretary may decide not to make an
employer determination for a person and the person’s employer if
the Secretary is satisfied of all or any of the following:

(@) the person’s PPL period has ended;
(b) the personisatertiary claimant;
(c) thechildin relation to whom parental leave pay is payable to
the person is stillborn or has died;
(d) both of the following apply:
(i) aprimary claimant owes a debt to the Commonwealth
in relation to amounts paid to, or in relation to, the
primary claimant by way of instalments for a child;
(ii) the person isasecondary claimant for parental leave pay
for the same child;

(e) the employer isnot afit and proper person.
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Matters relevant to whether employer is a fit and proper person

(5) The Secretary may take into account the following mattersin
determining whether an employer is afit and proper person:

(& whether the employer isinsolvent;

(b) whether the employer has, or is alleged to have, contravened
acivil penalty provision of this Act;

(c) whether amatter relating to a contravention of section 70 or
Part 3-2 (which deal with unauthorised deductions and
payment of instalments by an employer) by the employer has
been referred to the Fair Work Ombudsman under
section 143;

(d) subject to Part VIIC of the Crimes Act 1914, whether the
employer has, or is alleged to have, contravened a provision
of anindustrial law (within the meaning of the Fair Work
Act);

(e) subject to Part VIIC of the Crimes Act 1914, whether the
employer has been convicted of an offence against this Act,
or alaw of the Commonwealth, a State or a Territory that
involves:

(i) fraud or dishonesty; or
(if) the misapplication of money; or
(iii) the management of the affairs of a body (whether or not
incorporated);

(f) any other matter the Secretary considers relevant.

Note: Part V1IC of the Crimes Act 1914 includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose spent

convictions and require persons aware of such convictionsto disregard
them.

Secretary may assume state of affairs will not change

(6) In deciding whether to make a determination under this section, the
Secretary may act on the assumption that the state of affairs known
to the Secretary when making the determination will remain
unchanged.
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102 Secretary must give notice of employer determination

(1) If the Secretary makes an employer determination for a person and
the person’s employer, the Secretary must give the employer and
the person awritten notice advising them that the determination
has been made.

Notice given to person

(2) The notice given to the person must contain the name of the
employer and any information prescribed by the PPL rules.

Notice given to employer

(3) The natice given to the employer must contain the following
information:

() the name of the person;

(b) whether the Secretary has made a payability determination
that parental leave pay is payable to the person;

(c) if the Secretary has made such a payability determination for
the person—the person’s PPL period;

(d) if the Secretary has not made such a payability determination
for the person—the period the Secretary expects to specify as
the person’s PPL period if he or she were to make such a
payability determination for the person;

(e) inany case—any information prescribed by the PPL rules.

(4) The natice given to the employer must also be dated. The date of
the notice must be the date the preparation of the notice was
completed.

Decision not to make employer determination—notice to person

(5) If the Secretary decides not to make an employer determination for
a person, the Secretary must give the person awritten notice
advising the person of that decision. The notice must contain any
information prescribed by the PPL rules.
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103 Employer must respond to notice of employer determination

Within 14 days after the date of the notice given under section 102,
the employer must do one of the following:

(a) givethe Secretary awritten notice (the acceptance notice)
that complies with section 104;

(b) apply for areview of the employer determination under
Part 5-1 or 5-2.

Note: This section isacivil penalty provision (see section 146).

104 Requirementsfor an acceptance notice

Acceptance of obligation to pay instalments

(1) The acceptance notice must contain a declaration to the effect that
the employer accepts the employer’ s obligation to pay instalments
to the person.

Bank account information

(2) The acceptance notice must contain the following information
(bank account information) about an account held and maintained
by the employer with afinancial institution into which PPL
funding amounts can be paid:

(@) the account number;

(b) the BSB number of the account;

(c) the name in which the account is held;
(d) the name of the financial institution.

Pay cycle information

(3) The acceptance notice must contain the following information (pay
cycle information) for the person:
(@) the person’sinstalment period;
(b) thefirst day of the first instalment period for the person that
overlaps with:
(i) if the Secretary has made a payability determination that

parental leave pay is payable to the person—the
person’s PPL period; or
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(ii) if the Secretary has not made such a payability
determination for the person—the person’s expected
PPL period referred to in paragraph 102(3)(d);
(c) inany case—the payday and the payroll cut-off for an
instalment that would be payable for the instalment period
referred to in paragraph (b) of this subsection.

PPL rules may specify additional information

(4) The acceptance notice must also contain any information
prescribed by the PPL rules.

Employer may confirm bank account information in election

(5) Subsection (2) does not apply if:
(@) the person’s employer has made an election under
section 109 that applies to the person; and

(b) the acceptance notice contains a declaration to the effect that
the employer’s bank account information given in the notice
under subsection 109(1) is correct in relation to the person.

105 Giving bank account and pay cycleinformation etc. after review

(1) Thissection appliesif:
(a) an employer appliesfor review under Part 5-1 or 5-2, or to a
court for judicial review, in relation to an employer
determination made for a person and the employer; and

(b) either of the following events happens:
(i) the employer withdraws the application;

(ii) the employer determination has not been set aside or
guashed and is no longer subject to review; and

(c) the person’s PPL period has not ended.

(2) The Secretary must, as soon as practicable after becoming aware
that the event referred to in paragraph (1)(b) has happened, give the
employer awritten notice requiring the employer to give the
Secretary awritten notice containing the following information:

() the employer’ s bank account information;

(b) the pay cycle information for the person;
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(c) any information prescribed by the PPL rules.

(3) The employer must give the notice within 14 days of the date of
the notice given by the Secretary.

Note: This subsection isacivil penalty provision (see section 146).

106 Effect of decision on review that parental leave pay is payable

The Secretary may, despite subsection 101(3), make an employer
determination for a person and the person’s employer, if:

() adecisionismade that has the effect that parental |eave pay
is not payable to the person (whether or not the decisionisa
payability determination to that effect); and

(b) alater decision is made that has the effect that a payability
determination that parental leave pay is payable to the person
comesinto force; and

(c) the Secretary is satisfied, when making the employer
determination, of the matters referred to in the applicable
paragraphs of subsection 101(1) in relation to the person and
the employer.
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Division 3—When an employer determination isin force

107 When an employer determination comesinto force

(1) Anemployer determination comes into force for a person and the
person’s employer as set out in subsection (2) or (3). Otherwise,
the employer determination does not come into force at all.

Employer gives acceptance notice

(2) If the employer gives the Secretary an acceptance notice for the
person in accordance with section 103 or a compliance notice
given under section 157, the employer determination comes into
force on the day the Secretary receives the acceptance notice.

Employer gives bank account and pay cycle information after
review of employer determination

(3) If:

() the employer gives a notice to the Secretary in accordance
with section 105 (which deals with giving bank account and
pay cycleinformation etc. after areview) in relation to the
person; and

(b) the person’s PPL period has not ended by the day the
Secretary receives the naotice;

the employer determination comes into force on the day the
Secretary receives the notice.

(4) Anemployer determination staysin force unlessit is revoked.

108 Revocation of an employer determination

When Secretary is required to revoke employer determination

(1) The Secretary must revoke an employer determination made for a
person and the person’s employer if the Secretary is satisfied of a
matter referred to in column 1 of an item in the following table.
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The revocation comes into force on the day referred to in column 2
of that item:

Revocation of employer determination

Item  Column 1l Column 2
Matter of which Secretary must Day revocation comesinto force
be satisfied

1 A condition for making the The day of the revocation.

employer determination was not
satisfied when the determination was
made.

2 The employer has not given an The day of the revocation.
acceptance notice for the person as
required by a compliance notice
given for a contravention of
section 103.

3 A decision is made that has the The day of the decision.
effect that parental |eave pay is not
payable to the person (whether or
not the decision is a payability
determination to that effect).

4 The person has ceased to be The day the person ceased to be
employed by the employer. employed by the employer.
5 The employer isinsolvent. The day the employer became
insolvent.
6 The Fair Work Ombudsman has The day of the revocation.

notified the Secretary that the
employer has not complied with a
compliance notice given for a
contravention of section 70, 72 or 74
(which deal with unauthorised
deductions and payment of
instalments by an employer) that
relates to the person.
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)

)

(4)

()

(6)

When Secretary may revoke employer determination

The Secretary may revoke an employer determination made for a
person and the person’s employer if the Secretary is satisfied of
any of the following:
(a) the employer isnot afit and proper person;
(b) thechild in relation to whom parental leave pay is payableto
the person is stillborn or has died;
(c) for any other reason, it is appropriate to revoke the employer
determination.

In determining whether the employer is not afit and proper person
for the purposes of paragraph (2)(a), the Secretary may take into
account the matters referred to in paragraphs 101(5)(a) to (f).

If the Secretary revokes the employer determination under
subsection (2), the revocation comes into force on the day of the
revocation.

Noatice of revocation to person and employer

If the Secretary revokes an employer determination for a person
and the person’s employer, the Secretary must give them awritten
notice advising them of that decision. The notice must contain any
information prescribed by the PPL rules.

Notice of revocation to SSAT

If, when the Secretary revokes an employer determination:
(@) an application has been made to the SSAT for review in
relation to the employer determination; and
(b) the SSAT has not determined the review;

the Secretary must give the Principal Member written notice of the
revocation.
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Division 4—Election by employer to pay instalments

109 Election by employer to pay instalments

(1) Anemployer may elect to pay instalmentsto one or more
employees of the employer by giving the Secretary anoticein
accordance with subsections (2) and (3).

Requirements for elections

(2) The notice must:
(&) beinthe approved form; and
(b) contain the employer’s bank account information.

(3) An election under subsection (1) must be expressed to apply in
relation to:

(a) one or more specified employees of the employer; or

(b) one or more specified classes of employee of the employer;
or

(c) al employees of the employer.

110 Employer may withdraw an election

(1) Theemployer may, at any time, withdraw an election by notice
given to the Secretary in the form approved by the Secretary.

(2) However, awithdrawal does not affect an employer determination
that has already been made.

111 Secretary may cancel an election

(1) The Secretary may cancel an election if the Secretary is satisfied
that the employer is not afit and proper person, and for this
purpose may take into account the matters referred to in paragraphs
101(5)(a) to (f).

(2) However, acancellation does not affect an employer determination
that has aready been made.
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Note: The Secretary may revoke an employer determination that has already
been made for the employer and a person under subsection 108(2).

(3) If the Secretary cancels an election, the Secretary must give the
employer awritten notice advising the employer of that decision.
The notice must contain any information prescribed by the PPL
rules.

112 When an election isin force

An election remains in force from the time it is received by the
Secretary until one of the following occurs:
(8 if paragraph 109(3)(a) applies—the PPL period for each
specified employee ends;
(b) the Secretary receives notice under section 110 that the
election has been withdrawn;
(c) theélectionis cancelled under section 111.
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Division 5—Notice of decisions

113 Notice of outcome of a payability deter mination

(1) Thissection appliesif:
(@) the Secretary has made an employer determination for a
person and the person’s employer; and

(b) after the employer determination was made, the Secretary
makes a payability determination.

(2) The Secretary must give the employer awritten notice stating:
(&) whether parental leave pay is payable to the person; and
(b) if parental leave pay is payable—the person’s PPL period;
and
(c) inany case—any information prescribed by the PPL rules.

Note: If the Secretary determines that parental leave pay is not payable to
the person, the Secretary must revoke the employer determination (see
subsection 108(1)).

(3) However, the Secretary need not give the notice if the Secretary
had previously revoked the employer determination.

114 Notice of varying, setting aside etc. payability deter mination

(1) Thissection appliesif:
(a) the Secretary has made an employer determination for a
person and the person’s employer; and
(b) adecisionismadeto vary, set aside or revoke a payability
determination (the original payability determination) that
parental leave pay is payable to the person.

(2) The Secretary must give the employer a written notice stating:
(a) the effect of the decision referred to in paragraph (1)(b); and

(b) if the effect of the decision is that the person has a different
PPL period to that specified in the original payability
determination—that different PPL period; and
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(c) inany case—any other information prescribed by the PPL
rules.

(3) However, the Secretary need not give the notice if the Secretary
had previously revoked the employer determination.

115 Notice of other decisions

The PPL rules may provide for the Secretary, in particular
circumstances, to give a person a notice containing the information
prescribed by the PPL rulesin relation to those circumstances, if
this Chapter does not otherwise provide for the Secretary to give
the person a notice in those circumstances.
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Chapter 4—Compliance and enforcement

Part 4-1—Information gathering
Divison 1—Guideto thisPart

116 GuidetothisPart

This Part allows the Secretary to gather information for the
purposes of checking compliance with this Act.

Subdivision A of Division 2 allows the Secretary to require a
person to give certain information or produce certain documents
that are relevant to this Act.

Subdivision B of Division 2 deals with tax file numbers and the
purposes for which tax file numbers may be used.

Subdivision C of Division 2 imposes an obligation on a person to
whom instalments of parental leave pay are payable to notify the
Secretary of achange of circumstances.

Division 3 deals with the confidentiality of personal and protected
information.

Division 4 contains rules relating to offences against Parts 7.3 and
7.4 of the Criminal Code (which deal with fraudulent conduct and
false and misleading statements) in relation to this Act.
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Division 2—Information gathering

Subdivision A—Gathering information from any person

117 General power to obtain information

The Secretary may require a person to give information, or produce
adocument that isin the person’s custody or under the person’s
control, to a specified agency if the Secretary considers that the
information or document may be relevant to one or more of the
following:

(@) determining whether a person who has made an effective
claim for parental leave pay is or was eligible for parental
leave pay, or isor wasinitially eligible for parental leave
pay;

(b) determining whether parental leave pay is or was payableto a
person;

(c) determining who should pay instalments of parental leave
pay to aperson;

(d) ensuring the Secretary can pay instalments of parental leave
pay into the bank account of a person to whom instal ments of
parental leave pay are payable;

(e) determining whether to make an employer determination, or
whether an employer determination should have been made;

(f) determining whether PPL funding amounts are or were
payable to a person;

(g) ensuring that an employer complies or has complied with its
obligations under this Act.

Note: The agency specified must be a PPL agency (see subsection 120(4)).

118 Power to obtain information from a per son who owes a debt to
the Commonwealth

The Secretary may require a person who owes a debt to the
Commonwealth under or because of this Act:

(a) either to:
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(i) giveto aspecified agency information that is relevant to
the person’ s financial situation; or

(if) produce to a specified agency a document that isin the
person’s custody or under the person’s control and is
relevant to the person’s financial situation; and

(b) if the person’s address changes—to inform the specified
agency of the new address within 14 days after the change.

Note: The agency specified must be a PPL agency (see subsection 120(4)).

119 Obtaining information about a person who owes a debt to the
Commonwealth

If the Secretary believesthat a person may have information or a
document:

(a) that would help a specified agency locate another person (the
debtor) who owes a debt to the Commonwealth under or
because of this Act; or

(b) that isrelevant to the debtor’ s financial situation;

the Secretary may require the person to give the information, or
produce the document, to the specified agency.

Note: The agency specified must be a PPL agency (see subsection 120(4)).

120 Written notice of requirement

Notice to bein writing

(1) A reguirement under this Subdivision must be made by written
notice given to the person of whom the requirement is made.

Contents of notice

(2) Thenotice:

(& may be given personally or by post or in any other manner
approved by the Secretary; and

(b) must specify:
(i) how the person isto give the information or produce the
document to which the requirement relates; and
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(i) the period within which the person isto give the
information or produce the document; and

(iii) the agency, and the officer (if any), to whom the
information is to be given or the document isto be
produced; and

(iv) that the notice is given under this section.

(3) The period specified under subparagraph (2)(b)(ii) must not end
earlier than 14 days after the day the notice is given.

(4) For the purposes of subparagraph (2)(b)(iii), the Secretary must
specify a PPL agency.

Requirement to attend interview

(5) The notice may require the person to give the information by
appearing before a specified officer to answer questions.

(6) If the notice requires the person to appear before an officer, the
notice must specify atime and place at which the person isto
appear. The time must be at least 14 days after the day the noticeis
given.

121 Obligations not affected by Stateor Territory laws

Nothing contained in alaw of a State or a Territory operatesto
prevent a person from:

(&) givinginformation; or

(b) producing a document; or

(c) giving evidence;
that the person is required to give or produce to a specified agency
or an officer for the purposes of this Act.

122 Offence—failureto comply with requirement

(1) A person commits an offenceif:

(a) the person isrequired under this Subdivision (other than
under paragraph 117(d) (which deals with information about
bank accounts)) to give information or produce a document;
and
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(b) the person refuses or failsto comply with the requirement.
Penalty: Imprisonment for 6 months.

(2) Subsection (1) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

Subdivision B—Gathering information relating to tax file
numbers

123 Secretary may require Commissioner of Taxation to provide tax
file numbersetc.

The Secretary may require the Commissioner of Taxation to
provide the Secretary with information (including atax file
number) that is.

(a) about a person who has made an effective claim for parenta
leave pay; and

(b) relevant to the claim; and

(c) contained in a TFN declaration lodged with the
Commissioner under Division 3 of Part VA of the Income
Tax Assessment Act 1936.

124 Purposesfor which tax file numbers may be used

(1) Subsection (2) appliesto the tax file number of aperson that is
provided to the Secretary:

() under aprovision of this Act, for the purposes of this Act:
(i) by the person; or
(ii) by the partner of the person; or
(iii) by the Commissioner of Taxation on the authority of the
person; or
(b) by the Commissioner of Taxation under section 123.

(2) A tax file number provided to the Secretary asreferred toin
subsection (1) may be used only for the following purposes:
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(a) to detect casesin which instalments of parental leave pay
have been paid when they should not have been paid;

(b) to verify, in relation to persons who have made effective
clamsfor parental leave pay, the eligibility of those persons
for that pay.

Subdivision C—Obligation to notify of change of circumstances

125 Obligation to notify of change of circumstances

(1) Thissection requires aperson to notify the Secretary of certain
thingsif:
(@) the person makes an effective claim for parental leave pay;
and

(b) the Secretary does not make a payability determination that
parental leave pay is not payable to the person.

(2) The person must notify the Secretary of the following things:

(a) anything that causes the person to cease to be eligible for
parental leave pay on aday;

(b) anything that is likely to have the effect described in
paragraph (a).

(3) The person must notify the Secretary, in the manner set out in a
written notice given to the person under subsection (5), as soon as
practicable after the person becomes aware that the thing has
happened or is likely to happen.

(4) The Secretary must approve a manner of notification that a person
must use when notifying the Secretary of athing under this section.

(5) The Secretary must, by written notice, notify the person of the
approved manner of notification.

(6) A person commits an offenceif:

(a) the personisrequired to notify the Secretary of athing under
this section; and

(b) the person refuses or fails to comply with the requirement.

Penalty for contravention of this subsection: Imprisonment for 6
months.
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Divison 3—Confidentiality

126 Operation of Division

(1) Nothing in this Division prevents a person from disclosing
information to another person if the information is disclosed for the
purposes of :

(@) the Child SQupport (Assessment) Act 1989; or
(b) the Child Support (Registration and Collection) Act 1988.

(2) The provisions of this Division that relate to the disclosure of
information do not affect the operation of the Freedom of
Information Act 1982.

127 Obtaining and using protected infor mation

Obtaining protected information

(1) A person may obtain protected information if theinformation is
obtained for the purposes of this Act.

Using protected information

(2) A person may:
(&) make arecord of protected information; or
(b) disclose such information to any person; or
(c) otherwise use such information;

if the record, disclosure or use of the information by the personis
made:

(d) for the purposes of this Act; or

(e) for the purposes for which the information was disclosed to
the person under section 128; or

(f) with the express or implied authorisation of the person to
whom the information relates.
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128 Disclosing personal information

(1) Despite sections 129 to 132, the Secretary may disclose
information acquired by an officer in the exercise of the officer’s
powers, or the performance of the officer’s duties or functions,
under this Act:

(a) to such persons and for such purposes as the Secretary
determines, if the Secretary certifiesthat it is necessary in the
public interest to do so in a particular case or class of cases;
or

(b) toan Agency Head for the purposes of that Agency (within
the meaning of the Public Service Act 1999), but only if the
disclosure of the information is required by alaw of the
Commonwealth; or

(c) toapersonwhoisexpressly or impliedly authorised by the
person to whom the information relates to obtain it; or

(d) tothe Minister for the purposes of assisting the Minister to
consider acomplaint or issue in relation to a matter arising
under this Act if the Secretary reasonably believesthat the
disclosureislikely to assist the Minister; or

(e) to an SES employee, or an APS employeg, in the
Department, for the purposes of briefing, or considering
briefing, the Minister if the Secretary reasonably believes the
disclosureislikely to assist the Minister to consider a
complaint or issue in relation to a matter arising under this
Act.

Note: Information disclosed under this section must also be dealt within
accordance with section 14 of the Privacy Act 1988.

(2) Ingiving certificates for the purposes of paragraph (1)(a), the
Secretary must act in accordance with guidelines (if any) from time
to timein force under subsection (4).

(3) Indisclosing information under paragraph (1)(b), the Secretary
must act in accordance with guidelines (if any) from timeto timein
force under subsection (4).

(4) The Minister may, in the PPL rules, make guidelines for the
exercise of either or both of the following:
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(a) the Secretary’s power to give certificates for the purposes of
paragraph (1)(a);
(b) the Secretary’s power under paragraph (1)(b).

(5) If adetermination or certificate under paragraph (1)(a) is made or
given in writing, the determination or certificate is not alegidative
instrument.

(6) Despite any other provision of this Part, the Secretary may disclose
information of akind referred to in paragraph (a) or (b) of the
definition of protected information in section 6 that relatesto a
principal to the principal’ s payment nominee or correspondence
nominee.

129 Offence—unauthorised accessto protected information

A person commits an offenceif:
(a) the person obtainsinformation; and

(b) the person is not authorised under this Act to obtain the
information; and

(c) theinformation is protected information.

Penalty: Imprisonment for 2 years.

130 Offence—unauthorised use of protected information

A person commits an offenceif:
(a) the person:
(i) makesarecord of information; or
(i) disclosesinformation to any other person; or
(iii) otherwise makes use of information; and

(b) the person is not authorised or required under this Act to
make that record, disclosure or use of the information; and

(c) theinformation is protected information.

Penalty: Imprisonment for 2 years.

131 Offence—soliciting disclosur e of protected information

(1) A person commits an offenceif:
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(a) the person solicits the disclosure of protected information
from an officer or another person; and

(b) the disclosure would be in contravention of this Subdivision;
and

(c) theinformation is protected information.
Penalty: Imprisonment for 2 years.

(2) A person may commit an offence under subsection (1) whether or
not any protected information is actually disclosed.

132 Offence—offering to supply protected infor mation

(1) A person commits an offenceif:

(a) the person offersto supply (whether to a particular person or
otherwise) information about another person; and

(b) theinformation is protected information.
Penalty: Imprisonment for 2 years.

(2) A person commits an offenceif:

(a) the person holds himself or herself out as being ableto
supply (whether to a particular person or otherwise)
information about another person; and

(b) theinformation is protected information.
Penalty: Imprisonment for 2 years.

(3) Nothing in subsection (1) or (2) makes an officer acting in the
performance or exercise of his or her powers, duties or functions
under this Act guilty of an offence.
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Division 4—Offences against Parts 7.3 and 7.4 of the
Criminal Code

133 Repayment of instalment of parental leave pay or PPL funding
amount

(1) If apersonisconvicted of an offence against Part 7.3 or 7.4 of the
Criminal Code in relation to this Act, the court may:

(a) impose a penalty in relation to the offence; and

(b) order the person to pay the Commonwealth an amount equal
to any amount:

(i) paidto, or inrelation to, the person by way of an
instalment of parental leave pay because of the act,
failure or omission that constituted the offence; or

(if) paid to the person by way of a PPL funding amount
because of the act, failure or omission that constituted
the offence.

Note: The Secretary and a court may give a certificate in relation to the
amount referred to in paragraph (1)(b) (see sections 138 and 139).

(2) Despite anything inthis Act or any other law, a person is not to be
imprisoned for failing to pay an amount payable to the
Commonwealth under paragraph (1)(b).

134 Penalty where person convicted of morethan one offence

(1) If apersonisconvicted of more than one offence against Part 7.3
or 7.4 of the Criminal Code in relation to this Act, the court may, if
it considersit appropriate, impose one penalty for all the offences.

(2) However, asingle penalty imposed under subsection (1) must not
be more than the sum of the maximum penalties that could be
imposed if a separate penalty were imposed for each offence.

135 Joining of charges

Charges against the same person for a number of offences against
Part 7.3 or 7.4 of the Criminal Codein relation to this Act may be
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joined in one complaint, information or declaration if those
charges:

(a) arefounded on the same facts; or

(b) form aseries of offences of the same or asimilar character;
or

(c) are part of aseries of offences of the same or asimilar
character.

136 Particulars of each offence

If 2 or more charges are included in the same complaint,
information or declaration, particulars of each offence charged are
to be set out in a separate paragraph.

137 Trial of joined charges

If charges are joined, the charges are to be tried together unless:

(a) the court considersit just that any charge should be tried
separately; and

(b) the court makes an order to that effect.

138 Evidentiary effect of Secretary’s certificate

(1) For the purposes of paragraph 133(1)(b), a certificate signed by the
Secretary is evidence of the matters specified in the certificate.
(2) The certificate may specify:
(a) the person to whom an instalment of parental leave pay or a
PPL funding amount has been paid because of an act, a
failure or an omission for which the person or another person

has been convicted of an offence against Part 7.3 or 7.4 of the
Criminal Code; and

(b) the amount paid; and
(c) theact, failure or omission that caused the amount to be paid.

139 Enforcement of court certificate asjudgment

If:
(@) acourt makes an order under paragraph 133(1)(b); and
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(b) the clerk or other appropriate officer of the court givesa
certificate specifying:
(i) the amount ordered to be paid to the Commonwealth;
and
(ii) the person by whom the amount isto be paid; and
(c) the certificateisfiled in acourt (which may be the court that
made the order) that has civil jurisdiction to the extent of the
amount to be paid,;
the certificate is enforceable in all respects as afinal judgment of
the court in which the certificate is filed.
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Part 4-2—Compliance
Division 1—Guideto this Part

140 GuidetothisPart

This Part deals with compliance with this Act.

Division 2 alowsthe Secretary to refer matters to the Fair Work
Ombudsman for investigation if the Secretary has reason to believe
that an employer has not complied with certain obligations under
this Act.

Division 3 dealswith civil penalty provisions. These provisions
impose obligations on certain persons. Civil penalty orders may be
sought in relation to contraventions of civil penalty provisions.

Division 4 deals with compliance notices. A compliance notice can
be given to a person who has contravened a civil penalty provision,
requiring the person to rectify the contravention.

Division 5 deals with infringement notices. A person who is given
an infringement notice can choose to pay a penalty. If the penalty
isnot paid, acivil penalty order may be sought in relation to the
person.
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Division 2—Referring mattersto the Fair Work
Ombudsman

141 Functions of the Fair Work Ombudsman

The Fair Work Ombudsman has the following functions:

(a) toinquireinto, and investigate, any matter referred to the Fair
Work Ombudsman under section 143;

(b) to commence proceedingsin acourt inrelationto a
contravention of section 70 (which deals with unauthorised
deductions from instalments) or Part 3-2 (which deals with
payment of instalments by an employer);

(c) any other function that isincidental to the function referred to
in paragraph (a) or (b).

142 Exercise of compliance powers

(1) A Fair Work Inspector may exercise compliance powers (within
the meaning of the Fair Work Act) (other than a power under
section 715 or 716 of that Act) for the purpose of determining
whether the following provisions of this Act are being, or have
been, complied with:

(a) section 70 (which deals with unauthorised deductions from
instalments);

(b) Part 3-2 (which deals with payment of instalments by an
employer).

(2) For the purposes of the Fair Work Act:

(a) the purpose referred to in subsection (1) of thissectionis
taken to be a compliance purpose; and

(b) acivil penalty provision under section 70 (which deals with
unauthorised deductions from instalments) or Part 3-2 of this
Act (which deals with payment of instalments by an
employer) istaken to be acivil remedy provision.
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143 Referring mattersto the Fair Work Ombudsman

(1) The Secretary may refer amatter to the Fair Work Ombudsman for
investigation if:

(a) the Secretary has reason to believe that an employer has not
complied with an obligation under section 70 (which deals
with unauthorised deductions from instalments) or Part 3-2
(which deals with payment of instalments by an employer) in
relation to a person; and

(b) the Secretary does not believe that the employer and the
person are able to resolve the matter themselves.

(2) The Secretary must inform the employer and the person, in writing,
if the Secretary refers the matter to the Fair Work Ombudsman.

(3) The Secretary must give the Fair Work Ombudsman the following
information:
(a) if the contraventionisin relation to section 70, 72 or 74:
(i) the day on which the Secretary paid a PPL funding
amount to the employer for the person; and
(ii) acopy of the notice given to the employer under
section 77 in relation to the PPL funding amount;

(b) inany case—any action taken or information obtained by the
Secretary in relation to the matter.

144 Fair Work Ombudsman to notify of outcome of investigation

The Fair Work Ombudsman must, as soon as practicable after
completing an investigation referred by the Secretary under
section 143, notify the Secretary, in writing, of the outcome of the
investigation.

Note: If the Fair Work Ombudsman gives a compliance notice, the Fair

Work Ombudsman must also notify the Secretary of the outcome of
the compliance notice (see section 158).
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Division 3—Civil penalty orders

145 Involvement in contravention treated in same way as actual
contravention

(1) A personwho isinvolved in acontravention of acivil penalty
provision is taken to have contravened that provision.

(2) A personisinvolved in acontravention of acivil penalty provision
if, and only if, the person:

(8) has aided, abetted, counselled or procured the contravention;
or

(b) hasinduced the contravention, whether by threats or
promises or otherwise; or

(c) hasbeeninany way, by act or omission, directly or
indirectly, knowingly concerned in or party to the
contravention; or

(d) has conspired with others to effect the contravention.

146 Civil penalty provisions

A provision referred to in column 1 of an item in the tableisacivil
penalty provision.

Civil penalty provisions

[tem Column1 Column 2
Civil penalty provision Maximum penalty
1 Subsection 70(2) 60 penalty units
2 Subsection 72(1) 60 penalty units
3 Subsection 72(2) 60 penalty units
4 Subsection 72(3) 60 penalty units
5 Section 74 60 penalty units
6 Section 80 30 penalty units
7 Subsection 81(1) 30 penalty units
8 Subsection 81(2) 30 penalty units
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Civil penalty provisions

[tem Column1 Column 2
Civil penalty provision Maximum penalty
9 Subsection 82(2) 60 penalty units
10 Section 103 60 penalty units
11 Subsection 105(3) 60 penalty units

12 Subsection 157(4) (inrelationtoa 30 penalty units
contravention of a compliance
noticegiven inrelationto a
contravention of section 80 or
subsection 81(1) or (2))

13 Subsection 157(4) (inrelationtoa 60 penalty units
contravention of acompliance
notice given in relation to any other
civil penalty provision)

147 Civil penalty orders

(1) If the Federal Court or the Federal Magistrates Court is satisfied
that a person has contravened one or more civil penalty provisions,
the court may, on the application of the Secretary or the Fair Work
Ombudsman, order the person to pay to the Commonwealth such
pecuniary penalty, in relation to each contravention, as the court
determines to be appropriate.

Note: Subsection (3) sets out the maximum penalty that the court may order
the person to pay.

(2) An order under subsection (1) isacivil penalty order.

Determining pecuniary penalty

(3) The pecuniary penalty must not be more than:

(a) if the personisabody corporate—b5 times the maximum
number of penalty unitsreferred to in the relevant itemin
column 2 of thetablein section 146; and

(b) otherwise—the maximum number of penalty units referred to
in the relevant item in column 2 of the table in section 146.
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(4) Indetermining the pecuniary penalty, the court must take into
account al relevant matters, including:

(a) the nature and extent of the contravention; and

(b) the nature and extent of any loss or damage suffered because
of the contravention; and

(c) the circumstances in which the contravention took place; and

(d) whether the person has previously been found by acourt in
proceedings under this Act to have engaged in any similar
conduct; and

(e) thelikely impact of the penalty on the person.

Civil enforcement of penalty

(5) The pecuniary penalty isacivil debt payableto the
Commonwealth.

(6) The Commonwealth may enforce a civil penalty order asif it were
an order made in civil proceedings against the person to recover a
debt due by the person. The debt arising from the order istaken to
be ajudgment debt.

148 Proceedings may be heard together

The Federal Court or the Federal Magistrates Court may direct that
2 or more proceedings for civil penalty orders are to be heard
together.

149 Time limit for application for an order

Proceedings for a civil penalty order may be commenced no later
than 4 years after the contravention.

150 Civil evidence and procedurerulesfor civil penalty orders

The Federa Court or the Federal Magistrates Court must apply the
rules of evidence and procedure for civil matters when hearing
proceedings for acivil penalty order.
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151 Conduct contravening mor e than one civil penalty provision

(1) If conduct constitutes a contravention of 2 or more civil penalty
provisions, proceedings may be instituted under this Act against a
person in relation to the contravention of any one or more of those
provisions.

(2) However, the person is not liable to more than one pecuniary
penalty under this Act in relation to the same conduct.

152 Civil proceedings after criminal proceedings

Neither the Federal Court nor the Federal Magistrates Court may
make a civil penalty order against a person for a contravention of a
civil penalty provision if the person has been convicted of an
offence constituted by conduct that is substantially the same as the
conduct constituting the contravention.

153 Criminal proceedingsduring civil proceedings

(1) Proceedingsfor acivil penalty order against a person for a
contravention of acivil penalty provision are stayed if:
(a) criminal proceedings are commenced or have already been
commenced against the person for an offence; and
(b) the offenceis constituted by conduct that is the same, or
substantially the same, as the conduct alleged to constitute
the contravention.

(2) The proceedings for the order (the civil proceedings) may be
resumed if the person is not convicted of the offence. Otherwise:
(@) thecivil proceedings are dismissed; and
(b) costs must not be awarded in relation to the civil proceedings.

154 Criminal proceedings after civil proceedings

Criminal proceedings may be commenced against a person for
conduct that is substantially the same as conduct constituting a
contravention of acivil penalty provision regardless of whether a
civil penalty order has been made against the person.
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155 Evidence given in proceedings for penalty not admissiblein
criminal proceedings

(1) Evidence of information given or evidence of production of
documents by a natural person is not admissible in criminal
proceedings against the person if:

(a) the person previously gave the evidence or produced the
documentsin proceedings for acivil penalty order against the
person for a contravention of acivil penalty provision
(whether or not the order was made); and

(b) the conduct alleged to constitute the offence is the same, or
substantially the same, as the conduct alleged to constitute
the contravention.

(2) However, subsection (1) does not apply to criminal proceedingsin
relation to the falsity of the evidence given by the person in the
proceedings for the civil penalty order.

156 Requirement for person to assist in applicationsfor civil penalty
orders

(1) A person commits an offenceif:

(a) the Secretary requests, in writing, the person to give all
reasonabl e assistance in connection with an application for a
civil penalty order; and

(b) the person failsto comply with the request.

Penalty: 10 penalty units.

Note: This section does not abrogate or affect the law relating to legal
professional privilege, or any other immunity, privilege or restriction
that applies to the disclosure of information, documents or other
things.

(2) A request under subsection (1) is not alegidlative instrument.

(3) The Secretary can request a person to assist under subsection (1)
only if:
(a) it appearsto the Secretary that the person is unlikely to have:
(i) contravened the civil penalty provision to which the
application relates; or
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(ii) committed an offence constituted by the same, or
substantially the same, conduct as the conduct to which
the application relates; and

(b) the Secretary suspects or believes that the person can give
information relevant to the application.

(4) The Secretary cannot request a person to assist under
subsection (1) if the person is or has been alawyer for the person
suspected of contravening the civil penalty provision to which the
application relates.

(5) The Federal Court or the Federal Magistrates Court may order a
person to comply with arequest under subsection (1) in a specified
way. Only the Secretary may apply to the court for an order under
this subsection.

(6) For the purposes of this section, it does not matter whether the
application for the civil penalty order has actually been made.
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Division 4—Compliance notices

157 Giving a compliance notice

Compliance notice given by Secretary

(1) Thissection appliesif the Secretary reasonably believes that a
person has contravened one or more of the following provisions:

(a) subsection 82(2) (which deals with notifying the Secretary if
certain events happen);

(b) section 103 (which deals with responding to an employer
determination);

(c) subsection 105(3) (which deals with giving bank account and
pay cycleinformation etc. after areview).

Compliance notice given by Fair Work Ombudsman

(2) Thissection aso appliesif the Fair Work Ombudsman reasonably
believes that a person has contravened one or more of the
following provisions:

() subsection 70(2) (which deals with unauthorised deductions
from instalments);

(b) subsection 72(1), (2) or (3) (which deals with when an
employer pays instalments);

(c) section 74 (which deals with the method of payment of
instalments payable by an employer);

(d) section 80 (which dealswith giving a person arecord of
payment);

(e) subsection 81(1) or (2) (which deals with keeping records).

Requirements of a compliance notice

(3) The Secretary or the Fair Work Ombudsman may give the person a
notice (a compliance notice) requiring the person to do the
following within 14 days of the day on which the notice is given:

(a) takethe action set out in the notice to rectify the
contravention;
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(b) produce reasonable evidence of the person’s compliance with
the notice.

(4) A person must not fail to comply with a compliance notice.
Note: This subsection isacivil penalty provision (see section 146).

Contents of a compliance notice

(5) A compliance notice must also:

(a) set out the name of the person to whom the notice is given,;
and

(b) set out the name of the person who gave the notice; and

(c) set out brief details of the aleged contravention; and

(d) explainthat afailure to comply with the notice may
contravene acivil penalty provision; and

(e) set out any other matters prescribed by the PPL rules.

158 Fair Work Ombudsman to notify of outcome of compliance
notice

If the Fair Work Ombudsman gives a compliance noticeto a
person, the Fair Work Ombudsman must, as soon as practicable,
notify the Secretary, in writing, of the outcome of the compliance
notice.
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Division 5—Infringement notices

159 Giving an infringement notice

(D

)

Infringement notice given by Secretary

The Secretary may give a person a notice (an infringement notice)
if the Secretary reasonably believes that the person has
contravened one or more of the following provisions:
(a) subsection 82(2) (which deals with notifying the Secretary if
certain events happen);
(b) section 103 (which deals with responding to an employer
determination);
(c) subsection 105(3) (which deals with giving bank account and
pay cycleinformation etc. after areview);
(d) subsection 157(4), in relation to a compliance notice given to
the person by the Secretary.

Infringement notice given by Fair Work Ombudsman

The Fair Work Ombudsman may give a person anotice (an
infringement notice) if the Fair Work Ombudsman reasonably
believes that the person has contravened one or more of the
following provisions.
(8) subsection 70(2) (which deals with unauthorised deductions
from instalments);
(b) subsection 72(1), (2) or (3) (which deals with when an
employer pays instalments);
(c) section 74 (which deals with the method of payment of
instalments payable by an employer);
(d) section 80 (which deals with giving a person arecord of a
payment);
(e) subsection 81(1) or (2) (which deals with keeping records);
(f) subsection 157(4), in relation to a compliance notice given to
the person by the Fair Work Ombudsman.
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When infringement notice must be given

(3) Theinfringement notice must be given within 12 months of:
(@) if paragraph (1)(d) or (2)(f) applies—the day on which the 14
day period referred to in subsection 157(3) ends; and
(b) otherwise—the day on which the alleged contravention
occurred.

Contents of infringement notice

(4) Aninfringement notice must:
(a) set out the name of the person to whom the notice is given,;
and
(b) set out the name of the person who gave the notice; and
(c) set out brief details of the contravention or aleged
contravention, including:
(i) the day referred to in paragraph (3)(a) or (b); and
(ii) the provision of this Act that was allegedly contravened;
and
(d) contain a statement to the effect that the matter or matters
will not be dealt with by the Federal Court or the Federal
Magistrates Court if the penalty specified in the noticeis paid
to the Commonwealth, within:
(i) 28 days after the noticeis given; or
(ii) if the Secretary allows alonger period—that longer
period; and
(e) give an explanation of how payment of the penalty isto be
made; and
(f) set out any other matters prescribed by the PPL rules.

Amount of penalties in infringement notices

(5 Aninfringement notice that is given to abody corporate must
specify a pecuniary penalty equal to:
(a) inrelation to a contravention of section 80 (which deals with
giving a person arecord of payments) or subsection 81(1) or
(2) (which deals with keeping records)—15 penalty units;
and
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(b) in relation to a contravention of a compliance notice givenin
relation to a contravention of section 80 or subsection 81(1)
or (2)—15 penalty units; and

(c) otherwise—30 penalty units.

(6) Aninfringement notice that is given to a person other than a body
corporate must specify a pecuniary penalty equal to:

(a) inrelation to a contravention of section 80 (which deals with
giving a person arecord of payments) or subsection 81(1) or
(2) (which deals with keeping records)—3 penalty units; and

(b) in relation to a contravention of a compliance notice givenin
relation to a contravention of section 80 or subsection 81(1)
or (2)—3 penalty units; and

(c) otherwise—6 penalty units.

160 Withdrawal of an infringement notice

(1) The Secretary may withdraw an infringement notice that has been
given to a person by the Secretary.

(2) The Fair Work Ombudsman may withdraw an infringement notice
that has been given to a person by the Fair Work Ombudsman.

(3) For awithdrawal to be effective, awritten notice that withdraws
the infringement notice must be given to the person within 42 days
after the infringement notice was given to the person.

(4) Despite subsection (3), awithdrawal may be effectiveif it is given
to aperson later than 42 days after an infringement notice is given
to the person if the person has applied to a court for judicial review
in relation to the making of an employer determination.

Refund of penalty if infringement notice withdrawn

(5) The Commonwealth isliable to refund the amount of the penalty
specified in an infringement notice if the infringement notice is
withdrawn after the penalty has been paid.
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161 What happensif the penalty is paid

(1) Any liability of a person for an alleged civil penalty is discharged
if:
(& aninfringement notice is given to the person in relation to the
aleged civil penalty; and
(b) the penalty is paid in accordance with the infringement
notice; and
(c) theinfringement notice is not withdrawn.

(2) In addition, proceedings under Division 3 must not be brought
against the person for the alleged civil penalty.

162 Effect of thisDivision on civil proceedings

This Division does not:
() require an infringement notice to be giveninrelation to an
alleged civil penalty; or
(b) affect the liability of a person to have proceedings under
Division 3 brought against the person for an aleged civil
penalty if:
(i) the person does not comply with an infringement notice
relating to the contravention; or
(ii) aninfringement notice relating to the contraventionis
not given to the person; or
(iif) an infringement notice relating to the contravention is
given to the person and later withdrawn; or
(c) limit the discretion of the Federal Court or the Federal
Magistrates Court to determine the amount of a penalty to be
imposed on a person who isfound in proceedings under
Division 3 to have contravened a civil penalty provision.

163 Further provision in relation to infringement notices

The Minister may further provide in relation to infringement
notices in the PPL rules.
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Part 4-3—Debt recovery
Division 1—Guideto thisPart

164 Guideto thisPart

This Part provides for debtsin relation to the parental |eave pay
scheme, and for the recovery of debts owing to the
Commonwealth.

Division 2 provides for the main debts recoverable by the
Commonwealth under this Act, as follows;

(@) overpayments or mistaken payments of parental leave pay;

(b) PPL funding amounts for a person that are not paid to the
person as parental |eave pay;

(c) parenta leave pay or PPL funding amounts paid to the wrong
person.

Division 3 allows an employee to recover, as a debt, parental leave
pay due from his or her employer.

Division 4 deals with the procedure for raising adebt that is
recoverable by the Commonwealth under this Act, and charging
interest on the debt. An administrative charge of $50 is also
payable if interest is charged.

Division 5 deals with how the Commonwealth can recover debts.

Division 6 allows the Secretary to write off debts. Even if adebt is
written off, it can be later recovered if circumstances change.

Division 7 allows the Secretary to waive debtsin various
circumstances.
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Division 8 provides that debts under this Act apply in relation to
matters inside and outside Australia, and to all persons irrespective
of nationality or citizenship.

Paid Parental Leave Act 2010 No. 104, 2010 135

ComLaw Authoritative Act C2010A00104




Chapter 4 Compliance and enforcement
Part 4-3 Debt recovery
Division 2 Main debts recoverable under this Act

Section 165

Division 2—Main debtsrecoverable under thisAct

165 Debtsduetothe Commonwealth

If an amount has been paid by way of parental |eave pay or a PPL
funding amount, the amount (or an amount equivalent to the
amount) is a debt due to the Commonwealth only to the extent
expressly provided for under:

(@
(b)

Note:

this Act; or
the Data-matching Program (Assistance and Tax) Act 1990.

The main debts due to the Commonwealth under this Act are provided
for in this Division. Other debts due to the Commonweslth are
provided for in the following provisions:

(8 section 177 (which deals with interest);
(b) section 179 (which imposes an administrative charge);

(c) section 186 (which deals with non-compliance with garnishee
notices).

166 Parental leave pay instalment debts—instalments paid by
employer

(1) Thissection appliesif:

(@

(b)

(©)

Note:

the total of amounts paid to a person (the first person) by
way of PPL funding amountsin relation to instalments for
another person for a child exceeds (by the PPL funding
excess) the total of amounts payable to the first person as
PPL funding amounts in relation to those instalments; and

the first person pays an amount (the employer payment) to,
or in relation to, the other person for the child by way of an
instalment; and
the total of employer payments paid for the child exceeds (by
the instalment excess) the total of amounts that are payable
by the first person to, or in relation to, the other person for
the child as instalments under Division 2 of Part 3-2 (which
deals with the payment of instalments by employers).
Instalments may stop being payable with retrospective effect if a

payability determination that parental leave is payable to the other
person for the child is set aside or varied after the instalments are paid.

136

Paid Parental Leave Act 2010 No. 104, 2010

ComLaw Authoritative Act C2010A00104



Compliance and enforcement Chapter 4
Debt recovery Part 4-3
Main debts recoverable under this Act Division 2

Section 167

(2) Anamount equal to the lesser of the PPL funding excess and the
instalment excessis a debt due to the Commonwealth by the other
person.

Example: If no amounts are payable by the first person to, or in relation to, the

other person for a child as instalments, the amount of the instalment
excess isthe total amount of the employer payments.

(3) The debt under subsection (2) arises:

(a) if the other person hasa PPL period for the child—
immediately after the end of the person’s PPL period; or

(b) otherwise—when subsection (1) startsto apply in relation to
an employer payment.
Notel:  The other person does not have a PPL period for the child if a
payability determination that parental leave pay is payable to the other

person for the child has not been made, or has been set aside. In such a
case, adebt will arise as soon as there is an instalment excess.

Note2:  Thissection may apply to overpayments by way of instalments or
amounts that are mistakenly paid. For example, an overpayment or
mistaken payment may arise due to administrative error, the setting
aside or variation of a payability determination or payments following
astay order under subsection 41(2) of the AAT Act.

167 Parental leave pay instalment debts—instalments paid by
Secretary

(1) Thissection appliesif:
(a) the Secretary pays an amount (the Secretary payment) to, or
in relation to, a person for a child by way of an instalment;
and

(b) thetotal of Secretary payments paid for the child exceeds the
total of amounts that are payable to, or in relation to, the
person for the child as instalments under Part 3-3 (which
deals with the payment of instalments by the Secretary).

Note: Instalments may stop being payable with retrospective effect if the

payability determination is set aside or varied after the instalments are
paid.

(2) Anamount equal to the amount of the excessis a debt due to the
Commonwealth by the person.
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Example: If no amounts are payableto, or in relation to, a person for achild as
instalments, the amount of the excess is the total amount of the
Secretary payments.

(3) The debt under subsection (2) arises:

(@) if the person has a PPL period for the child—immediately
after the end of the person’s PPL period; or
(b) otherwise—when subsection (1) startsto apply in relation to
a Secretary payment.
Notel:  The person does not have a PPL period for the child if a payability
determination that parental leave pay is payable to the person for the

child has not been made, or has been set aside. In such a case, a debt
will arise as soon as there is an excess as referred to in subsection (1).

Note2:  Thissection may apply to overpayments by way of instalments or
amounts that are mistakenly paid. For example, an overpayment or
mistaken payment may arise due to administrative error, the setting
aside or variation of a payability determination or payments following
a stay order under subsection 41(2) of the AAT Act.

168 PPL funding amount debts—amounts not paid as parental leave
pay instalments

(1) Thissection appliesif the total of amounts paid to a person (the
first person) by way of PPL funding amountsin relation to
instalments for another person for a child exceeds the total of
amounts paid by the first person to, or in relation to, the other
person by way of such instalments for the child.

(2) The amount of the excessis a debt due to the Commonwealth by
the first person.
Example: If thefirst person has not paid any amounts by way of instalments to
the other person, the amount of the excess is the total of amounts paid

to the first person by way of PPL funding amountsin relation to
instalments for the other person for the child.

(3) The debt under subsection (2) arises:
(@) if the other person hasa PPL period for the child—at the
earlier of the following times:
(i) when the Secretary pays one or more of the instalments
to, or in relation to, the other person under section 85,
86 or 87 (which deal with the payment of arrears);
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(ii) immediately after the end of the other person’s PPL
period; or
(b) otherwise—when subsection (1) startsto apply in relation to
an amount paid to the first person.
Notel:  The other person does not have a PPL period for the child if a
payability determination that parental leave pay is payable to the
person for the child has not been made, or has been set aside. In such a

case, adebt will arise as soon asthereis an excessreferred to in
subsection (1).

Note2:  Thissection may apply to overpayments by way of PPL funding
amounts or amounts that are mistakenly paid. For example, an
overpayment or mistaken payment may arise due to administrative
error or the revocation or setting aside of an employer determination.

169 Wrong person receives parental leave pay instalment or PPL
funding amount

(1) Thissection appliesif:

(@ aninstalment or a PPL funding amount (the PPL payment) is
paid by the Secretary or an employer; and

(b) aperson (thewrong recipient) other than the person (the
right recipient) to whom the PPL payment is payable
receives the PPL payment (or a part of it); and

(c) thewrong recipient is not authorised by the right recipient, or
authorised under law, to receive the PPL payment (or that

part).

(2) Anamount equal to the PPL payment (or that part of the PPL
payment), is a debt due by the wrong recipient to:
(a) if the PPL payment is made by the Secretary—the
Commonweslth; or
(b) if the PPL payment is made by an employer—the employer.
Note 1: Because the PPL payment (or part) has not been properly paid to the
right recipient, the Secretary or the employer must repay to the right

recipient the amount of the PPL payment that ought to have been paid
to the right recipient in the first place.

Note2:  The Secretary may recover a debt due to the Commonwealth under
this section from an ADI (see section 192).
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170 Joint and several liability for debts arising because of false and
misleading statements

A person (the recipient) and another person are jointly and
severally liable to pay a debt if:

(@) therecipient isliable under this Division to repay an amount
(the unauthorised amount) paid to, or in relation to, the
recipient (or an amount equal to such an amount); and

(b) the unauthorised amount was paid because the recipient
contravened Part 7.4 of the Criminal Code (which deals with
false and misleading statements); and

(c) the other person is convicted of an offence:

(i) that istaken to have been committed in relation to that
contravention because of section 11.2 or 11.2A of the
Criminal Code (which deal with complicity, common
purpose and joint commission); or

(if) inrelation to that contravention against section 11.4 or
11.5 of the Criminal Code (which deal with incitement
and conspiracy).

171 Debtsunder the Data-matching Program (Assistance and Tax)
Act 1990

An amount is recoverable by the Commonwealth if:
() the amount has been paid to, or in relation to, a person by
way of an instalment; and
(b) the amount is a debt due to the Commonwealth under

subsection 11(6) of the Data-matching Program (Assistance
and Tax) Act 1990.
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Division 3—Parental leave pay recover able by employees
from employers

172 PPL funding amount debts—debts owing by employersto
employees

(1) Thissection appliesif:
(@ aPPL funding amount is paid to an employer in relation to an
instalment that is payable to a person; and
(b) theinstalment, or part of the instalment, is not paid to, or in
relation to, the person in accordance with the following
provisions:
(i) section 70 (which deals with unauthorised deductions
from instalments);
(if) Division 2 of Part 3-2 (which deals with the payment of
instalments by employers).

(2) So much of the instalment asis not paid to, or in relation to, the
person in accordance with section 70 and Division 2 of Part 3-2, or
as arrears under section 85, 86 or 87, is adebt due to the person by
the employer, and is recoverable by the person in a court of
competent jurisdiction.
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Division 4—Debt notices and interest on debts

173 Debt notices—initial notice

(D

)

3

Requirement to give initial notice

If adebt due to the Commonwealth under this Act has not been
wholly paid, the Secretary must give the debtor a notice stating the
following:

(a) the date the preparation of the notice is completed (the date
of theinitial debt notice);

(b) for adebt under section 168 that relates to a PPL funding
amount payable in relation to an instalment (or a debt under
this Division in relation to such a debt)—the name of the
person to whom, or in relation to whom, the instalment is
payable;

(c) the reason the debt was incurred, including a brief
explanation of the circumstances that led to the debt being
incurred;

(d) the period to which the debt relates;

(e) the outstanding amount of the debt at the date of theinitial
debt notice;

(f) the day on which the outstanding amount is due and payable;

(g) that arange of optionsis available for repayment of the debt;

(h) the contact details for inquiries concerning the debt.

Due date

The outstanding amount of the debt is due and payable on the 28th
day after the date of the initial debt notice.

Combining initial and further debt notices

If anotice given under this section states the matters referred to in
paragraphs 174(2)(e) and (f) (which relate to interest and an
administrative charge), the notice is taken also to be a further debt
notice given under section 174.
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174 Debt notices—further debt noticeif repayments not made

When a further debt notice may be given

(1) Thissection appliesif:
(a) aperson has been given a notice under section 173 for a debt;
and
(b) the debt has not been wholly paid; and
(c) either:

(i) the person hasfailed to enter into a debt payment
arrangement to pay the outstanding amount of the debt;
or

(ii) the person has entered into a debt payment arrangement,
but has failed to make a payment (or payments) in
accordance with the arrangement.

Contents of further debt notice

(2) The Secretary may give the person afurther notice (the further
debt notice) stating the following:

(a) the date the preparation of the notice is completed (the date
of the further debt notice);

(b) the matters referred to in paragraphs 173(1)(b) to (d);

(c) the outstanding amount of the debt at the date of the further
debt notice;

(d) the mattersreferred to in paragraphs 173(1)(f) to (h);

(e) the effect of sections 175, 176, 177 and 179 (which deal with
interest and an administrative charge);

(f) how the interest under section 175 isto be calculated.

Note: A person may be taken to have been given a notice under this section
by the giving of aninitial notice under section 173 if the matters stated
in paragraphs (2)(e) and (f) of this section are stated in the initial
notice (see subsection 173(3)).
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175 Interest on debts—when interest becomes payable

Scope

(1) Thissection appliesif afurther debt notice is given under
section 174 in relation to a debt.

Final debt payment day

(2) Thefinal debt payment day for the payment of adebt isthe latest
of the following days:

(a) the 90th day after the day on which the outstanding amount
of the debt was due and payable;

(b) the 28th day after the date of the further debt notice;

(c) if the debtor (or another person) applies in accordance with
section 206 for internal review of the decision to give the
notice under section 173, or the further debt notice—the 90th
day after the day on which an officer makes a decision in
relation to the application.

No arrangement made for payment of debt

(3) Subsection (4) appliesif:
(a) the person has not entered into a debt payment arrangement,
on or before the final debt payment day, to pay the
outstanding amount of the debt; and

(b) the further debt notice states that the person will be required
to pay interest under subsection (4) of this section.

(4) The personisliableto pay interest on any outstanding amount
from timeto time:

(& from and including the first day after the final debt payment
day until the debt iswholly paid; and

(b) at the penalty interest rate.

Failure to pay amount due under an arrangement

(5) Subsection (6) appliesif:
(a) the person has entered into a debt payment arrangement to
pay the outstanding amount of the debt; and
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(b) the person has failed to make a particular payment in
accordance with the arrangement; and

(c) thefurther debt notice states that the person will be required
to pay interest under subsection (6) of this section.

(6) The personisliableto pay interest, at the penalty interest rate, on
the outstanding amount from time to time:

(a) if the failure happens on or before the final debt payment
day—from and including the first day after the final debt
payment day until the debt iswholly paid; or

(b) if the failure happens after the final debt payment day—from
and including the day after the day in relation to which the
last payment in relation to the debt was made until the debt is
wholly paid.

Interest not payable on debts incurred because of Commonwealth
administrative error

(7) A personisnot liable under this section to pay interest on a debt, or
the proportion of a debt, that was incurred because of an
administrative error made by the Commonwealth or an agent of the
Commonwealth.

176 Interest on debts—application

An amount of interest payable on a debt under section 175 that has
been paid on the debt isto be applied as follows:

(a) until the debt (excluding interest) is fully paid—in
satisfaction of the amount of the debt that is due when the
payment is made;

(b) after the debt (excluding interest) isfully paid—in
satisfaction of the interest that had become payable on the
debt before the debt was fully paid.

177 Interest on debts—recovery as a debt

The interest payable by a person under section 175 on the
outstanding amount of a debt is a debt due to the Commonwealth
by the person.
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178 Interest exemption deter minations

(1) The Secretary may determine (by an interest exemption
determination) that interest is not payable, or isnot payablein
relation to a particular period, by a person on the outstanding
amount of a debt.

(2) The Secretary may make an interest exemption determination
under this section in circumstances that include the Secretary being
satisfied that the person has a reasonable excuse for:

(a) failing to enter into a debt payment arrangement to pay the
outstanding amount of the debt; or

(b) having entered such an arrangement, failing to make a
payment (or payments) in accordance with the arrangement.

(3) Aninterest exemption determination may:

(a) relateto aperiod before, or to a period that includes a period
before, the making of the determination; and

(b) be expressed to be subject to the person complying with one
or more stated conditions.

(4) If aperson has been given afurther debt notice requiring the
person to pay interest on the debt, the Secretary must give written
notice of the decision to make an interest exemption determination
to the person as soon as practicable after the determination is made.

(5) If aperson contravenes a condition, or conditions, of an interest
exemption determination without reasonable excuse, the
determination ceases to have effect from and including the day on
which the contravention, or the earliest of the contraventions,
occurred.

(6) The Secretary may cancel or vary an interest exemption
determination by written notice given to the person.

179 Administrative charge

(1) When aperson first becomes liable to pay interest under
section 175 in relation to the outstanding amount of a particular
debt, the person is liable to pay an administrative charge of $50in
relation to the outstanding amount of that debt.
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(2) Anadministrative charge payable by aperson is a debt due to the
Commonwealth by the person.

180 Penalty interest rate

Interest rate

(1) The penalty interest rateis:
(8) 20% per year; or
(b) if alower rateis prescribed by the PPL rules under
subsection (2)—that lower rate.

(2) The PPL rules may prescribe arate of less than 20% per year asthe
penalty interest rate.

Guidelines

(3) The PPL rules must prescribe guidelines for the operation of the
provisions of this Act dealing with penalty interest.
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Division 5—How the Commonwealth can recover debts

181 Debtsto which Division 5 applies

This Division applies to debts due to the Commonwealth under this

Act.
Note: See the following provisions:
(& Division 2 (which provides for the main debts recoverable under
this Act);

(b) sections 177, 179 and 186 (which provide for debts relating to
interest and garnishee notices).

182 How torecover debts

A debt is recoverable by the Commonwealth from a person by one
or more of the following means:

(a) legal proceedings (see section 183);
(b) garnishee notice (see section 184);
(c) debt payment arrangements (see section 190);

(d) deductions from instalments payable to another person for
the same child (see section 191);

(e) recovery from an ADI, if the debt arises from a payment to
the wrong person, or the amount is to be recovered from a
deceased estate (see section 192);

(f) deduction or setting off in relation to a payment to which the
debtor (or another person) is entitled under another Act, but
only if the other Act expressly provides for recovery of the
debt by such deduction or setting off.

Note: A debt can be recovered by deduction or set off in relation to other

payments as follows:

() sections 84 and 92 of the A New Tax System (Family Assistance)
(Administration) Act 1999 (which deal with family tax benefit);

(b) sections 84A and 92A of the A New Tax System (Family
Assistance) (Administration) Act 1999 (which deal with family
assistance);

(c) sections 1231 and 1234A of the Social Security Act (which deal
with social security payments).

(d) section 205 of the Veterans' Entitlements Act 1986 (which deals
with pensions, allowances and other payments).
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183 Legal proceedings

A debt is recoverable by the Commonwealth in a court of
competent jurisdiction.

Note: See section 189 for time limits on recovery by legal proceedings.

184 Garnishee notices—general

Issue of garnishee notice

(1) The Secretary may, by written notice (the garnishee notice) to any
of the following people (the garnishee), require the garnishee to
pay the Commonwealth the amount covered by subsection (2) in
relation to adebt (the original debt) that is recoverable by the
Commonwealth under this Act from a person (the original debtor):

() aperson by whom any money is due or accruing, or may
become due, to the original debtor;

(b) aperson who holds or may later hold money for or on
account of the original debtor;

(c) aperson who holds or may later hold money on account of
some other person for payment to the original debtor;

(d) aperson who has authority from some other person to pay
money to the original debtor.

Note 1: Subsection (3) provides that conditions on the payment of money due
to the original debtor are to be ignored for the purposes of this section.

Note 2: See section 189 for time limits on recovery by garnishee notice.

(2) The amount covered by this subsection is:

(a) an amount stated in the garnishee notice, not exceeding the
amount of the original debt or the amount of the money
referred to in paragraph (1)(a), (b), (c) or (d); or

(b) an amount stated in the garnishee notice out of each payment
that the garnishee becomes liable from time to time to make
to the original debtor, until the original debt is satisfied; or

(c) the amount of a percentage stated in the garnishee notice of
each payment that the garnishee becomes liable from time to
time to make to the original debtor, until the original debt is
satisfied.
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(3) For the purposes of this section, if, apart from this subsection,
money is not due or repayable on demand to the original debtor
unless a condition is fulfilled, the money is taken to be due or
repayable on demand, even though the condition has not been
fulfilled.

Time for compliance

(4) Thetime for making a payment in compliance with a garnishee
notice is the time stated in the notice, but not before:
(a) the money concerned becomes due or is held; or
(b) the end of 14 days after the notice is given.

(5) The Secretary must give a copy of a garnishee notice to the original
debtor.

185 Gar nishee notices—amounts paid in compliance

(1) A person who makes a payment to the Commonwealth in
compliance with a garnishee notice is taken to have made the
payment under the authority of the original debtor and of any other
person concerned.

(2) If, after agarnishee noticeis given to a garnishee, an amount is
paid by another person in reduction or in satisfaction of the original
debt:

(a) the Secretary must natify the garnishee accordingly; and
(b) the amount of the unpaid debt stated in the garnishee notice is
taken to be reduced by an amount equal to the amount paid.

186 Gar nishee notices—debt for failureto comply with notice

(1) Thissection appliesif agarnishee failsto comply with the
garnishee notice to the extent that the garnishee is capable of
complying with it.

(2) The amount of the debt outstanding (worked out under
subsection (3)) is adebt due to the Commonwealth by the
garnishee.
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(3) Theamount of the debt outstanding is the amount equal to the
lesser of the following amounts:
(a8 as much of the amount required by the garnishee notice to be
paid by the garnishee as the garnishee was able to pay;

(b) as much of the debt due by the original debtor when the
notice was given as remains due from time to time.

(4) If the Commonwealth recovers the whole or part of the debt due by
the garnishee under subsection (2), or by the original debtor, then:

(a) both debts are reduced by the amount that the
Commonwealth has so recovered; and

(b) the amount of the unpaid debt stated in the garnishee noticeis
taken to be reduced by the amount so recovered.

(5) Thissection applies to an amount despite any law of a State or a
Territory (however expressed) under which the amount is
inalienable.

187 Gar nishee notices—offence for non-compliance

A person commits an offence if:
(a) the personisagarnishee; and
(b) the person is given a garnishee notice; and
(c) the person refuses or fails to comply with the notice.

Penalty: Imprisonment for 12 months.

188 Gar nishee notices—r elationship with other laws

Sections 184 to 187 apply to an amount of money despite any law
of a State or a Territory (however expressed) under which the
amount isinalienable.

189 Legal proceedings and gar nishee notices—time limits for debt
recovery

General rule—6 years after officer becomes aware of debt

(1) Action (debt recovery action) under section 183 or 184 for the
recovery of adebt by legal proceedings or garnishee noticeis not
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to be started after the end of 6 years starting on the first day on
which an officer becomes aware, or could reasonably be expected
to have become aware, of the circumstances that gave rise to the
debt.

Extension of time if debt starts to be paid

(2) If, within the period referred to in subsection (1), part of the
amount owing on the debt is paid, debt recovery action may be
commenced within 6 years starting on the day of the payment.

Extension of time if debt acknowledged

(3) If, within the period referred to in subsection (1), the person who
owes the debt acknowledges that he or she owesiit, debt recovery
action may be commenced within 6 years starting on the day of
acknowledgment.

Extension of time following earlier debt recovery action

(4) If, within the period referred to in subsection (1), debt recovery
action (thefirst action) by one method (either legal proceedings or
garnishee notice) is commenced, debt recovery by the other
method may be commenced within 6 years after the end of the first
action.

Extension of time following internal Departmental action

(5) If, within the period referred to in subsection (1), an action covered
by subsection (6) is commenced, debt recovery action may be
commenced within 6 years after the end of the action.

(6) Thissubsection covers the following actions:
(&) areview of afilerelating to action for the recovery of the
debt;
(b) other internal Departmental action relating to action for the
recovery of the debt.
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190 Payment of debts by arrangement

(1) The Secretary may, on behalf of the Commonwealth, enter into an
arrangement (a debt payment arrangement) with a person who
owes a debt, under which the person is to pay the debt, or the
outstanding amount of the debt, by part payments in accordance
with the terms of the arrangement.

(2) A debt payment arrangement operates, or is taken to have operated,
on and after the day stated in the arrangement as the day on which
the arrangement starts (whether that day is the day on which the
arrangement is entered into or an earlier or later day).

(3) If adebt payment arrangement does not state aday asreferred toin
subsection (2), it operates on and after the day on whichiitis
entered into.

(4) The Secretary may terminate or alter a debt payment arrangement:
(a) at the debtor’ s request; or

(b) after giving 28 days' notice to the debtor of the proposed
termination or alteration; or

(c) without notice, if the Secretary is satisfied that the debtor has
failed to disclose material information about the debtor’ s true
capacity to repay the debt.

191 Deductionsfrom instalments payableto another person

(1) Thissection appliesif an amount is deducted under subsection
67(2) from an instalment payable to a secondary claimant for a
child, if the deduction is for the purposes of the recovery of a debt
due to the Commonwealth by the primary claimant in relation to
the same child.

(2) The debt due to the Commonwealth by the primary claimant is
reduced by an amount equal to the amount of the deduction.

192 Recovery from an ADI

Payment into wrong account or payment for deceased person

(1) Thissection appliesif:
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(2

3

(& aninstalment or a PPL funding amount is paid to an ADI for
the credit of an account kept with the ADI in the name of a
person or persons; and

(b) adebt that isrecoverable by the Commonwealth under this
Act arises (or such debts arise) because either:

(i) the payment was intended to be paid to someone other
than the person, or those persons; or
(ii) the payment was intended to be paid to the person, or
one of those persons, but the person for whom the
payment was intended dies before the payment was
made.

Notice to ADI requiring repayment and to deceased estate

The Secretary may give awritten notice to the ADI setting out the
relevant matters referred to in paragraphs (1)(a) and (b) and
requiring the ADI to pay to the Commonwealth, within a period
(being areasonable period) stated in the notice, the lesser of the
following amounts:
(a) the amount of the instalment or PPL funding amount, as
stated in the notice;
(b) the amount standing to the credit of the account when the
noticeisgiven to the ADI.

If the notice relates to a payment to a person who has died, as soon
as possible after issuing the notice, the Secretary must inform the
deceased estate in writing of:

(a) the amount sought to be recovered from the deceased
person’ s account; and

(b) thereasonsfor the recovery action.

Offence for contravening notice

(4) A body corporate commits an offence if:

(a) thebody isan ADI; and
(b) the body is given anotice under subsection (2); and
(c) the body refuses or failsto comply with the notice.

Penalty: 300 penalty units.
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Amount recovered reduces debt

(5) Any amount recovered by the Commonwealth from an ADI under
this section reduces the amount of a debt referred to in

paragraph (1)(b).
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Division 6—Writing off debts

193 When debts can be written off

(D

2

©)

General

The Secretary may, on behalf of the Commonweslth, decide to
write off, for astated period or otherwise, a debt that is due to the
Commonwealth under this Act.

Note: Debts recoverable by the Commonwealth under this Act are provided
for by the following provisions:

(8 Division 2 (which provides for the main debts recoverable under
this Act);

(b) sections 177, 179 and 186 (which provide for debts relating to
interest and garnishee notices).

Write off conditions

The Secretary may decide to write off a debt under subsection (1)
if, and only if:
(a) thedebtisirrecoverable at law; or
(b) the debtor has no capacity to repay the debt; or
(c) the debtor’s whereabouts are unknown after all reasonable
efforts have been made to locate the debtor; or
(d) itisnot cost effective for the Commonwealth to take action
to recover the debt.

When a debt isirrecoverable

For the purposes of paragraph (2)(a), adebt istaken to be
irrecoverable at law if, and only if:

(a) the debt cannot be recovered under Division 5, for example
because atime limit for recovery action under that Division
has elapsed; or

(b) thereisno proof of the debt capable of sustaining legal
proceedings for its recovery; or

(c) the debtor is discharged from bankruptcy or administration
and the debt was incurred before the debtor became bankrupt
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or entered into administration, and was not incurred by fraud;
or

(d) the debtor has died leaving no estate or not enough fundsin
the debtor’ s estate to repay the debt.

When a debtor has capacity to repay by deductions etc.

(4) For the purposes of paragraph (2)(b), a person is taken to have the
capacity to repay a debt to which subsection (5) applies, unless
recovery by those means would cause the person severe financial
hardship.

(5) Thissubsection appliesto adebt if it could be recovered by
deduction or setting off in relation to a payment to which the
debtor is entitled under another Act.

When write off comesinto operation

(6) A decision under subsection (1) to write off a debt comesinto
operation:
(@) if no day is stated in the decision—on the day the decisionis
made; or
(b) if aday isstated in the decision—on the stated day (whether
that day is before, after or on the day on which the decision is
made).

Debt that has been written off may be recovered

(7) Nothing in this section prevents anything being done at any time to
recover a debt that has been written off under this section.
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Division 7—Waiver of debts

194 Waiver of debts—general

(1) ThisDivision appliesto debtsthat are due to the Commonwealth
under this Act.
Note: Debts recoverable by the Commonwealth under this Act are provided
for by the following provisions:

(8 Division 2 (which provides for the main debts recoverable under
this Act);

(b) sections 177, 179 and 186 (which provide for debts relating to
interest and garnishee notices).

(2) The Secretary may, on behalf of the Commonwealth, decide to
waive the Commonwealth’ s right to recover the whole or a part of
adebt, but only if required or allowed to do so under another
provision of this Division.

(3) A decision to waive the right to recover adebt (or apart of a debt)
comes into operation:
(@) if no day is stated in the decision—on the day the decisionis
made; or
(b) if aday isstated in the decision—on the stated day (whether
that day is before, after or on the day on which the decision is
made).

195 Waiver of debts—administrativeerror

The Secretary must waive the right to recover so much of a debt as
is attributable solely to an administrative error made by the
Commonwealth, or an agent of the Commonwealth, if:

(a) the debtor received in good faith the payment or payments
that gave rise to that proportion of the debt; and

(b) the debtor would suffer severe financial hardship if it were
not waived.
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196 Waiver of debts—arising from offence

The Secretary must waive the right to recover so much of a debt as
arises from an offence, if:
(a) the debtor is convicted of the offence; and
(b) the court indicated in sentencing the debtor that it imposed a
longer custodia sentence on the debtor because he or she was
unable or unwilling to pay the debt.

197 Waiver of debts—small debts

(1) The Secretary must waive the right to recover a debt if:
(a) thedebtis, orislikely to be, less than $200; and

(b) itisnot cost effective for the Commonwealth to take action
to recover the debt.

(2) Subsection (1) does not apply if the debt is at least $50 and could
be recovered by deduction or setting off in relation to a payment to
which the debtor is entitled under another Act.

198 Waiver of debts—settlement of civil actions

Settlement of civil action

(1) If the Commonwealth has agreed to settle acivil action against a
debtor for recovery of adebt for less than the full amount of the
debt, the Secretary must waive the right to recover the difference
between the debt and the amount that is the subject of the
settlement.

Settlement of proceedings before the AAT

(2) If the Secretary has agreed to settle proceedings before the AAT
relating to recovery of adebt on the basis that the debtor will pay
less than the full amount of the debt, the Secretary must waive the
right to recover the difference between the debt and the amount
that is the subject of the settlement.

Note: See section 263 (which deals with settlement of proceedings before
the AAT).

Paid Parental Leave Act 2010 No. 104, 2010 159

ComLaw Authoritative Act C2010A00104



Chapter 4 Compliance and enforcement
Part 4-3 Debt recovery
Division 7 Waiver of debts

Section 198

3

(4)

()

(6)

Waiver where at least 80% of debt recovered and debtor cannot
pay more

If:

(@ the Commonwealth has recovered at |east 80% of the original
value of adebt from a debtor; and

(b) the Commonwealth and the debtor agree that the recovery is
in full satisfaction for the whole of the debt; and

(c) the debtor cannot repay a greater proportion of the debt;

the Secretary must waive the right to recover the remaining 20% or
less of the value of the original debt.

Agreement for part payment in satisfaction of outstanding debt

If the Secretary and a debtor agree that the debtor’ s debt will be
fully satisfied if the debtor pays the Commonwealth an agreed
amount less than the amount (the unpaid amount) of the debt
outstanding when the agreement is made, the Secretary must, if the
agreed amount is paid, waive the right to recover the difference
between the unpaid amount and the agreed amount.

Limits on agreement to accept part payment in satisfaction of
outstanding debt

The Secretary must not make an agreement described in
subsection (4) unless the Secretary is satisfied that the agreed
amount is at least the present value of the unpaid amount if it is
repaid in instalments of amounts, and at times, determined by the
Secretary.

Working out present value of unpaid amount

For the purposes of subsection (5), the present value of the unpaid
amount is the amount worked out in accordance with the following
formula:

Annual repayment 1 1

X —

Settlement interest . P
1 + Settlement interest
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where:

annual repayment is the amount of the debt that the Secretary
believes would be recovered under Division 5in ayear if
subsection (4) did not apply in relation to the debt.

rp (short for repayment period) is the number of years needed to
repay the unpaid amount if repayments equal to the annual
repayment were made each year.

settlement interest is an annual rate of interest prescribed for the
purposes of this subsection by the PPL rules.

199 Waiver of debts—special circumstances

The Secretary may waive the right to recover all or part of adebt if
the Secretary is satisfied that:

(a) the debt did not result wholly or partly from the debtor or
another person knowingly:
(i) making afalse or misleading statement or
representation; or
(ii) failing or omitting to comply with a provision of this
Act; and

(b) there are specia circumstances (other than financial hardship
alone) that make it desirable to waive the debt (or part); and

(c) itismore appropriate to waive the debt (or part) than to write
off the debt (or part).

200 Waiver of debts—deter mined classes

(1) The Secretary may, on behalf of the Commonwealth, decide to
waive the Commonwealth’s right to recover debts (or parts of
debts) that areincluded in a class of debts determined by the
Minister by legislative instrument.

(2) A determination under subsection (1) may state:

(&) conditionsto be met before the Secretary exercises the power
to waive the debts (or parts); and

(b) limits on the amounts of the debts to be waived.

Paid Parental Leave Act 2010 No. 104, 2010 161

ComLaw Authoritative Act C2010A00104



Chapter 4 Compliance and enforcement
Part 4-3 Debt recovery
Division 7 Waiver of debts

Section 200

(3) A decision under subsection (1) comes into operation:

(@) if no day is stated in the decision—on the day the decisionis
made; or

(b) if aday isstated in the decision—on the stated day (whether
before, after or on the day the decision is made).
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Division 8—Miscellaneous

201 Overseas application of debts

The operation of a provision creating a debt under this Part (except
for section 171) extendsto:

(a) acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and

(b) all persons, irrespective of their nationality or citizenship.

Note: Section 171 provides for debts under the Data-matching Program
(Assistance and Tax) Act 1990.

Paid Parental Leave Act 2010 No. 104, 2010 163

ComLaw Authoritative Act C2010A00104



Chapter 5 Review of decisions
Part 5-1 Interna review of decisions
Division 1 Guide to this Part

Section 202

Chapter 5—Review of decisions

Part 5-1—Internal review of decisions
Division 1—Guideto thisPart

202 GuidetothisPart

This Part is about the internal review of decisions of officers under
this Act.

Division 2 sets out 3 kinds of internal review of those decisions.

Thefirst kind of review is where the Secretary, on his or her own
initiative, reviews those decisions.

The second kind of review iswhere a person whose interests are
affected by certain decisions (which are “claimant decisions”)
appliesfor internal review of the decision.

Thethird kind of review is where an employer applies for internal
review of certain decisions that affect the employer (those
decisions are “employer determination decisions’ and “ employer
funding amount decisions’). Employer determination decisions can
only be reviewed on application, and not on the Secretary’s own
initiative.
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Division 2—I nter nal review of decisions

203 Internal review—own-initiativereview by Secretary

(1) The Secretary may, on hisor her own initiative, review a decision
of an officer under this Act if the Secretary is satisfied that thereis
enough reason to review the decision.

(2) However, the Secretary must not, on his or her own initiative,
review adecision of an officer under section 101 to make an
employer determination.

Notel:  Anemployer may apply for review of adecision to make an employer
determination (see section 207).

Note 2: For revocation of employer determinations, see section 108.

(3) The Secretary may review a decision:
(&) whether or not any person has applied for review of the
decision; and
(b) even though an application has been made to the SSAT or the
AAT for review of the decision.

(4) Onreview of adecision, the Secretary may:
(a) affirm the decision; or
(b) vary the decision; or
(c) set the decision aside and substitute a new decision.

(5) A referencein subsection (1) to a decision of an officer under this
Act includes areference to a determination that the Secretary is
taken, because of a provision of this Act, to have made.

204 Internal review—own-initiativereview and tribunal review

(1) The Secretary must give the Principal Member written notice of a
decision under subsection 203(4) if, when the Secretary makes the
decision, an application has been made to the SSAT for review in
relation to the decision that was reviewed by the Secretary.
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(2) The Secretary must give the Registrar of the AAT written notice of
adecision under subsection 203(4) if, when the Secretary makes
the decision, an application has been made to the AAT for review
in relation to the decision that was reviewed by the Secretary.

205 Internal review—review following application

(1) If an application is made under section 206, 207 or 208 for review
of adecision, the Secretary or an authorised review officer must:
(a) review the decision; and
(b) do one of the following:
(i) affirm the decision;
(ii) vary the decision;
(iii) set the decision aside and substitute a new decision.

(2) However, an authorised review officer must not, under
subsection (1), review a decision relating to the exercise of the
Secretary’ s power under section 263 (settlement of proceedings
before the AAT).

206 Internal review—application for review of claimant decision

Claimant decisions

(1) Thissection appliesto adecision of an officer under this Act,
unlessthe decision is:

(a) adecision under Part 3-2 (which deals with the payment of
instalments by employer); or

(b) adecision under Part 3-5 (which deals with employer
determinations); or

(c) adecision under Part 4-2 (which deals with compliance); or

(d) adecision under the PPL rules, if the PPL rules state that this
section does not apply to the decision; or

(e) adecision under the regulations, if the regulations state that
this section does not apply to the decision.

(2) A referencein subsection (1) to adecision of an officer under this
Act includes areference to a determination that the Secretary is
taken, because of a provision of this Act, to have made.
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(3) A decision to which this section appliesis aclaimant decision.

Application for review

(4) A person whose interests are affected by a claimant decision may
apply to the Secretary for review of the decision, unlessthe
decision was made personally by a PPL agency head.

(5 An application under subsection (4) may only be made:
(a) within 28 days after the day the decision was made; or

(b) if the Secretary is satisfied that alonger period should
apply—within the longer period.

(6) A person cannot make an application under subsection (4) in the
person’ s capacity as an employer.

207 Internal review—application for review of employer
deter mination decision

Scope

(1) Thissection appliesto adecision (an employer determination
decision) of an officer under section 101 to make an employer
determination.

(2) A referencein subsection (1) to adecision of an officer includes a
reference to a determination that the Secretary is taken, because of
aprovision of this Act, to have made.

Application

(3 Anemployer may apply, in writing, to the Secretary for review of
an employer determination decision that relates to the employer
and a person if the employer believes that:

(@) both:
(i) aconditionin paragraph 101(1)(b) or (c) is not satisfied
in relation to the employer determination; and
(ii) the employer has not made an election under
section 109 that applies to the person; or

Paid Parental Leave Act 2010 No. 104, 2010 167

ComLaw Authoritative Act C2010A00104



Chapter 5 Review of decisions
Part 5-1 Interna review of decisions
Division 2 Internal review of decisions

Section 207

(b) acondition in paragraph 101(1)(d) or (€) is not satisfied in
relation to the employer determination.

Notel:  The conditionsin paragraphs 101(1)(b) to (e) relate to the employment
by an employer of someone to whom parental leave pay is payable.

Note 2: Section 109 allows an employer to elect to pay instalments to an
employee, aclass of employees or all employees of the employer.
Subsection 101(2) deals with the application of paragraphs 101(1)(b)
and (c) if the employer has made an election under section 109 that
applies to the person.

(4) However, the employer cannot make an application under
subsection (3) for review of an employer determination decision
that was made personally by a PPL agency head.

(5) An application under subsection (3) may only be made within the
14 day period referred to in section 103.
Note: Section 103 requires an employer for which an employer
determination has been made to, within a 14 day period, either provide

anotice to the Secretary accepting the determination or apply for
review of the employer determination.

(6) An application under subsection (3) must:
(a) specify the condition or conditions that the employer believes
are not satisfied; and
(b) if paragraph (3)(a) applies to the application—state whether
the employer believes that an election under section 109
applies to the person; and
(c) be signed by a person authorised by the employer; and
(d) beaccompanied by:
(i) documentary evidence supporting the application; or
(it) if the applicant is unable to provide documentary
evidence—a statutory declaration supporting the
application.

(7) Thedisclosure of personal information (within the meaning of the
Privacy Act 1988) for the purposes of making an application under
subsection (3) istaken to be authorised by law for the purposes of:

(a) the Privacy Act 1988; and

(b) any provision of alaw of a State or a Territory that provides
that personal information may be used or disclosed if the use
or disclosure is authorised by law.
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208 Internal review—application for review of employer funding
amount decision

Scope

(1) Thissection appliesto adecision of an officer under section 75 to
pay a PPL funding amount to an employer.

(2) A referencein subsection (1) to a decision of an officer includes a
reference to a determination that the Secretary is taken, because of
aprovision of this Act, to have made.

(3) A decision to which this section appliesis an employer funding
amount decision.

Application

(4) Anemployer may apply, in writing, to the Secretary for review of
an employer funding amount decision that relates to the employer
if:

(a) the employer believesthat the Secretary has contravened
subsection 75(3) in relation to the decision; and

(b) the decision was not made personally by a PPL agency head.

Note: Subsection 75(3) requires the Secretary to pay a PPL funding amount
to an employer within a certain time.

(5) An application under subsection (4) must be signed by a person
authorised by the employer.

(6) An application under subsection (4) in relation to a PPL funding
amount may only be made within 14 days after the second payroll
cut-off referred to in subsection 75(3) in relation to the PPL
funding amount.

209 Internal review—withdrawal of application

(1) A person or an employer who has applied to the Secretary for
review of adecision may withdraw the application at any time
before the review has been completed.

(2) If an application for review of adecision, other than an application
under section 207 (which deals with application for review of
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employer determination decisions), is withdrawn, the application is
taken never to have been made.

(3) An application may be withdrawn orally or in writing or in any
other manner approved by the Secretary.

210 Internal review—when decision made on review comesinto
force

(1) A decision under subsection 203(4) or paragraph 205(1)(b) (the
review decision) to vary a decision or to set aside adecision and
substitute a new decision comes into force on the day that would
give full effect to the review decision.

(2) However, adecision comes into force immediately on the giving of
the decision if it is a decision under subsection 203(4) or paragraph
205(1)(b) to:

(a) vary an employer determination decision or an employer
funding amount decision; or

(b) set aside an employer determination decision or an employer
funding amount decision and substitute a new decision.

211 Internal review—notice of decision on review of claimant
decision

Scope

(1) Thissection appliesif a person (the decision-maker) makes a
decision under subsection 203(4) or paragraph 205(1)(b) in relation
to aclaimant decision.

Notice

(2) The decision-maker must give written notice of the decision to:
(@) any natural person (other than an employer) if the
decision-maker is satisfied that his or her interests are
affected by the decision; and
(b) for adecision under paragraph 205(1)(b) in response to an
application—the applicant.
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(3) If the decision relates to a child, the decision-maker must also give
written notice of the decision to:

(a) any natural person who has made aclaim in relation to the
child; and

(b) any natural person who has notified the Secretary that he or
she intends to make a claim in relation to the child, if the
decision-maker is satisfied that the claim has or would have a
reasonable prospect of success.

(4) A notice under subsection (2) or (3) givento apersonin relation to
adecision must include:

(a) astatement to the effect that the person may, subject to this
Act, apply to the SSAT for review of the decision; and

(b) astatement to the effect that, if the person is dissatisfied with
the decision of the SSAT, application may, subject to the
AAT Act, be made to the AAT for review of the decision of
the SSAT.

(5) Subsection (4) does not apply in relation to adecision referred to in
subsection 215(2).

Note: Subsection 215(2) excludes certain claimant decisions from SSAT
review.

(6) A notice under subsection (2) or (3) givento a particular personin
relation to adecision may also, if the decision-maker considers it
appropriate, include a statement that does one or more of the
following, in whole or in part:

(a) setsout the reasons for the decision;

(b) setsout the findings by the decision-maker on material
guestions of fact;

(c) refersto the evidence or other material on which those
findings were based.

212 Internal review—notice of decision relating to employer

Scope

(1) Thissection appliesif a person (the decision-maker) makes a
decision under subsection 203(4) or paragraph 205(1)(b) in relation
to:
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(@ an employer funding amount decision; or

(b) any other decision under Part 3-2 (which deals with payment
of instalments by employers); or

(c) an employer determination decision; or

(d) any other decision under Part 3-5 (which deals with employer
determinations); or

(e) adecision under Part 4-2 (which deals with compliance); or

(f) any other decision under this Act that directly affectsthe
interests of an employer.

(2) To avoid doubt, paragraph (1)(f) does not apply to adecision if the
only effect of the decision on the interests of an employer isthat
the decision could result in an employer determination for the
employer being made, varied, set aside or revoked.

Notice

(3) The decision-maker must give written notice of the decision to the
employer concerned.

(4) The notice must include a statement that:
(a) setsout the reasons for the decision; and
(b) setsout the findings by the decision-maker on material
guestions of fact; and
(c) refersto the evidence or other material on which those
findings were based.

(5) A naticeinrelation to adecision referred to in paragraph (1)(a) or
(1)(c) must include a statement to the effect that the employer may,
subject to this Act, apply to the SSAT for review of the decision.
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Part 5-2—Review by the Social Security Appeals
Tribunal

Divison 1—Guideto this Part

213 GuidetothisPart

This Part is about the review by the Social Security Appeas
Tribunal (SSAT) of decisions that have been reviewed under
Part 5-1, and of decisions made personally by particular PPL
agency heads (which are not subject to internal review).

Division 2 allows people whose interests are affected by claimant
decisionsto apply for SSAT review.

Division 3 alows employers to apply for SSAT review of
employer determination decisions and employer funding amount
decisions.

214 SSAT aobjective under thisAct

In carrying out its functions under this Act, the SSAT must pursue
the objective of providing a mechanism of review that isfair, just,
economical, informal and quick.
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Division 2—Review by SSAT of claimant decisions

215 Application of this Division

(1) ThisDivision appliesto the following decisions:

(@) if aclaimant decision has been affirmed under paragraph
203(4)(a) or subparagraph 205(1)(b)(i)—the claimant
decision as affirmed;

(b) if aclaimant decision has been varied under paragraph
203(4)(b) or subparagraph 205(1)(b)(ii)—the claimant
decision as varied;

(c) if aclamant decision has been set aside under paragraph
203(4)(c) or subparagraph 205(1)(b)(iii) and substituted with
anew decision—the new decision;

(d) aclaimant decision made personaly by a PPL agency head.

(2) However, this Division does not apply to any of the following
decisions:
(a) adecision under one of the following provisions (which deal

with the making of claims, the form and manner of claims,
the form and manner of notices etc.):

(i) subsection 18(4);
(i) subparagraph 25(1)(c)(ii);
(iii) subsections 53(2), (3) and (4);
(iv) section 56;
(v) subsection 61(2);
(vi) paragraph 109(2)(a);
(vii) subsection 110(1);
(viii) paragraph 120(2)(a);
(ix) subsection 125(4);
(x) paragraph 286(2)(b);
(xi) paragraph 288(2)(b);
(xii) paragraph 289(2)(b);
(xiii) subsection 289(5);
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(b) adecision under subsection 69(2) (which dealswith
deductions relating to child support);

(c) adecision under section 117, 118 or 119 (which deal with
gathering information from any person);

(d) adecision relating to the Secretary’s power under section 263
to settle proceedings before the AAT,;

(e) adecision under the PPL rules, if the PPL rules state that this
Division does not apply to the decision;

(f) adecision under the regulations, if the regulations state that
this Division does not apply to the decision.

(3) A decision to which this Division appliesis an SSAT reviewable
claimant decision.

216 SSAT review of claimant decision—application for review

(1) A person whose interests are affected by an SSAT reviewable
claimant decision may apply to the SSAT for review of the
decision.

Note: See section 217 (which deals with making an application).

(2) An application under subsection (1) may only be made:
(a) within 28 days after the day the SSAT reviewable claimant
decision was made; or

(b) if the SSAT issatisfied that alonger period should apply—
within the longer period.

(3) A person cannot make an application under subsection (1) in the
person’ s capacity as an employer.

217 SSAT review of claimant decison—making of application

(1) A person may apply to the SSAT for review of an SSAT
reviewable claimant decision by:

(&) sending or delivering awritten application to:
(i) an office of the SSAT; or
(ii) an office of the Department; or
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(iii) if the decision was made by the CEO or an employee of
the Commonwealth Services Delivery Agency—an
office of the Agency; or

(iv) if the decision was made by the CEO or an employee of
Medicare Australia—an office of Medicare Australia; or

(b) going to an office of the SSAT and making an oral
application; or

(c) contacting an office of the SSAT by telephone and making an
oral application.

(2) If aperson makes an oral application in accordance with
paragraph (1)(b) or (c), the person receiving the oral application
must make awritten record of the details of the oral application
and note on the record the day on which the application is made.

(3) If awritten record of an oral application is made in accordance
with subsection (2), Part 5-3 has effect asif the written record were
awritten application.

(4) An application may include a statement of the reasons for seeking
areview of the decision.

218 SSAT review of claimant decision—review following application

If aperson appliesto the SSAT for review of an SSAT reviewable
claimant decision, the SSAT must:

(a) affirm the decision; or
(b) vary the decision; or
(c) setthe decision aside and:
(i) substitute a new decision; or

(if) send the matter back to a PPL agency head for
reconsideration in accordance with any directions or
recommendations of the SSAT.

219 SSAT review of claimant decision—power s of the SSAT

The SSAT may, for the purposes of reviewing a decision under this
Division, exercise all the powers and discretions that are conferred
by this Act on the Secretary.
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220 SSAT review of claimant decision—when SSAT decision comes
into force

A decision of the SSAT under this Division to vary a decision or to
set aside a decision and substitute a new decision comesinto force
on the day that would give full effect to the decision of the SSAT.

221 SSAT review of claimant decision—variation of decision before
review completed

(D) If an officer varies an SSAT reviewable claimant decision after an
application has been made to the SSAT for review of the decision
but before the determination of the review, the application for
review is taken to be an application for review of the decision as
varied.

(2) If an officer setsaside an SSAT reviewable claimant decision and
substitutes a new decision after an application has been made to the
SSAT for review of the original decision but before the
determination of the review, the application for review is taken to
be an application for review of the new decision.

(3) Subsection (4) appliesif:
(a) aperson appliestothe SSAT for review of an SSAT
reviewable claimant decision; and

(b) before determination of the review, an officer varies the
decision or setsit aside and substitutes a new decision.

(4) The person may either:
() proceed with the application for review of the decision as
varied or the new decision; or
(b) withdraw the application under section 251.

222 SSAT review of claimant decision—partiesto review

(1) The partiesto areview by the SSAT under this Division are:
(@) the applicant; and
(b) the Secretary; and
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(c) if the claimant decision was made by the CEO or an
employee of the Commonwealth Services Delivery
Agency—the CEO of the Agency; and

(d) if the claimant decision was made by the CEO or an
employee of Medicare Australia—the CEO of Medicare
Australia; and

(e) any other person who has been made a party to the review
under subsection (3).

(2) If aperson has applied under section 216 for review of an SSAT
reviewable claimant decision, any other person whose interests
(other than interests the person hasin the person’s capacity as an
employer) are affected by the decision may apply, in writing, to the
Principal Member to be made a party to the review.

(3) The Principa Member may direct that a person who has applied
under subsection (2) be made a party to the review.

Principal Member may remove parties

(4) ThePrincipal Member may direct that a party to areview no longer
be a party to the review if:

(@) the party consents; or
(b) the Principal Member is satisfied that the party does not
intend to participate in or proceed with the review:
(i) after having communicated with the party; or

(i) after having made reasonable attempts to communicate
with the party and having failed to do so; or

(c) the party contravenes adirection or order of the SSAT or of
the Principal Member given in relation to the review; or

(d) the party failsto attend the hearing.
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Division 3—Review by SSAT of employer decisions

223 Application of this Division

(1) ThisDivision appliesto the following decisions:

(@) if an employer determination decision or an employer
funding amount decision has been affirmed under Part 5-1—
the decision as affirmed;

(b) if an employer determination decision or an employer
funding amount decision has been varied under Part 5-1—the
decision as varied;

(c) if an employer determination decision or an employer
funding amount decision has been set aside and substituted
with anew decision under Part 5-1—the new decision;

(d) an employer determination decision or an employer funding
amount decision made personally by a PPL agency head.

Note: Part 5-1 deals with internal review.

(2) A decision to which this Division appliesis an SSAT reviewable
employer decision.

224 SSAT review of employer decision—application for review

(1) Anemployer may apply to the SSAT for review of an SSAT
reviewable employer decision that relates to the employer and a
person if the decision is an employer determination decision and
the employer believes that:

(@) both:
(i) acondition in paragraph 101(1)(b) or (c) is not satisfied
in relation to the employer determination; and
(ii) the employer has not made an election under
section 109 that applies to the person; or
(b) aconditionin paragraph 101(1)(d) or (e) is not satisfied in
relation to the employer determination.
Note 1: See section 225 (which deals with making an application).
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Note2:  The conditionsin paragraphs 101(1)(b) to (e) relate to the employment
by an employer of someone to whom parental leave pay is payable.

Note 3: Section 109 allows an employer to elect to pay instalments to an
employee, a class of employees or all employees of the employer.
Subsection 101(2) deals with the application of paragraphs 101(1)(b)
and (c) if the employer has made an election under section 109 that
applies to the person.

(2) Anemployer may apply to the SSAT for review of an SSAT
reviewable employer decision that relates to the employer if the
decision is an employer funding amount decision.

Note: See section 225 (which deals with making an application).

(3) An application under subsection (1) or (2) may only be made
within 14 days after the day on which the SSAT reviewable
employer decision was made.

225 SSAT review of employer decision—making of application

(1) Anemployer may apply to the SSAT for review of an SSAT
reviewable employer decision by sending or delivering awritten
application to an office of the SSAT.

(2) The application must:
(@) beintheform approved by the Principal Member; and
(b) if the application isfor review of an employer determination
decision:
(i) specify the condition or conditions that the employer
believes are not satisfied; and
(i) if paragraph 224(1)(a) applies to the application—state
whether the employer believes that an election under
section 109 applies to the person; and
(c) be accompanied by a statutory declaration verifying the
application; and
(d) beaccompanied by any other documents required or allowed
by the form.

(3) An application may include a statement of the reasons for seeking
areview of the decision.
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226 SSAT review of employer decision—review following
application

If an employer appliesto the SSAT for review of an SSAT
reviewable employer decision, the SSAT must:
(a) affirm the decision; or
(b) vary the decision; or
(c) setthe decision aside and:
(i) substitute a new decision; or
(ii) send the matter back to a PPL agency head for

reconsideration in accordance with any directions or
recommendations of the SSAT.

227 SSAT review of employer decision—powersof the SSAT

The SSAT may, for the purposes of reviewing a decision under this
Division, exercise all the powers and discretions that are conferred
by this Act on the Secretary.

228 SSAT review of employer decison—when SSAT decision comes
into force

A decision of the SSAT under this Division comes into force
immediately on the giving of the decision.

229 SSAT review of employer decision—variation of decision before
review completed

(1) If an officer varies an SSAT reviewable employer decision after an
application has been made to the SSAT for review of the decision
but before determination of the review, the application for review
istaken to be an application for review of the decision as varied.

(2) If an officer sets aside an SSAT reviewable employer decision and
substitutes a new decision after an application has been made to the
SSAT for review of the original decision but before the
determination of the review, the application for review is taken to
be an application for review of the new decision.

(3) Subsection (4) appliesif:
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(@) an employer appliesto the SSAT for review of an SSAT
reviewable employer decision; and

(b) before determination of the review, an officer varies the
decision or setsit aside and substitutes a new decision.

(4) The employer may either:
(a) proceed with the application for review of the decision as
varied or the new decision; or
(b) withdraw the application under section 251.

230 SSAT review of employer decision—partiesto review

The partiesto areview by the SSAT under this Division are:
(a) the employer; and
(b) the Secretary; and
(c) if the relevant decision was made by the CEO or an employee

of the Commonwealth Services Delivery Agency—the CEO
of the Agency; and

(d) if the relevant decision was made by the CEO or an employee
of Medicare Australia—the CEO of Medicare Australia.
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Part 5-3—Proceduresfor review by the Social
Security Appeals Tribunal

Divison 1—Guideto this Part

231 GuidetothisPart

This Part is about the procedures to be followed when the Social
Security Appeals Tribunal (SSAT) isreviewing adecision.

Division 2 requires the Secretary and the Principal Member to
prepare for the review, arrange for a hearing and notify parties and
potential parties.

Division 3 sets out how people other than PPL agency heads may
make submissions to the SSAT.

Division 4 sets out how PPL agency heads may make submissions
tothe SSAT.

Division 5 contains other evidentiary provisions, including the
Principal Member’ s power to obtain information.

Division 6 provides for pre-hearing conferences to be held. A
pre-hearing conference may result in the SSAT not needing to
conduct the review.

Division 7 provides for the hearing of the review.

Division 8 deals with miscellaneous procedural matters.

Division 9 requires the SSAT to give notice of its decision on
review.

Division 10 alows obvious errors in decisions and statements of
reasons to be corrected.
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Division 11 allows a party to an SSAT review of an employer
decision to appeal to the Federal Court, on a question of law, in the
same way that a party to an AAT review may do so. It aso alows
the SSAT to refer questions of law to the Federal Court.
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Division 2—Preliminary procedures

232 Procedure on receipt of application for review by SSAT

(1) If an application for review by the SSAT of adecision issent or
delivered to an office of the Department, of the Commonwealth
Services Delivery Agency or of Medicare Australia, the Secretary
must send the application to the Principal Member as soon as
practicable and, in any case, not later than 7 days after the
application isreceived at the office.

(2 If:
(&) an application for review of adecision is sent or delivered to
an office of the SSAT; or

(b) the Secretary sends an application for review of adecisionto
the Principal Member in accordance with subsection (1);

the Principal Member must give the applicant and the Secretary
written notice that the application has been received.

(3) Within 28 days after receiving notice of the making of an
application from the Principal Member, the Secretary must send to
the Principal Member:

(a) astatement about the decision under review that:

(i) setsout the findings of fact made by the person who
made the decision; and

(i) refersto the evidence on which those findings were
based; and
(iii) givesthe reasons for the decision; and

(b) theoriginal or acopy of every document or part of a
document that:

(i) isinthe possession, or under the control, of the
Secretary; and

(ii) relatesto the applicant; and
(iii) isrelevant to the review of the decision.
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(4) If the Principal Member asks the Secretary to send the statement
and documents referred to in subsection (3) by a day earlier than
the day fixed by that subsection, the Secretary must take all
reasonable steps to comply with the Principal Member’s request.

(5) If:

(a) after the end of the period referred to in subsection (3) but
before the determination of the review, the Secretary obtains
possession of a document; and

(b) the Secretary considers that the document or a part of the
document is relevant to the review; and

(c) acopy of the document or the part of the document has not
been sent to the Principal Member in accordance with
subsection (3);

the Secretary must send a copy of the document or the part of the
document to an office of the SSAT as soon as practicable after
obtaining possession of the document.

(6) If the Secretary must provide the Principal Member with a
document under this section, the Secretary must provide the
Principal Member with:

(@) if the Principal Member requests the Secretary to provide a
specified number of copies of the document—that number of
copies of the document; or

(b) otherwise—2 copies of the document.

233 Partiesto be given statements about the decision under review

(1) Within 28 days after receiving the notice under subsection 232(2),
the Secretary must give each party to the review a copy of the
statement and documents referred to in subsection 232(3).

(2) Assoon as practicable after the Secretary sends a document to an
office of the SSAT under subsection 232(5), the Secretary must
give each party to the review a copy of the document.

(3) ThePrincipal Member may direct, in writing, a person who is
required to be given a copy of a statement or adocument in
accordance with subsection (1) or (2):

() not to disclose information in the statement or document; or
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(b) not to disclose information in the statement or document
except in the circumstances, or for the purposes, specified in
the direction.

Offence

(4) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct contravenes a direction under subsection (3).

Penalty for contravention of this subsection: |mprisonment for 2
years.

234 Arrangementsfor hearing of application

(1) If an application is made to the SSAT for review of adecision, the
Principal Member must fix a day, time and place for the hearing of
the application.

(2) The Principa Member must give the applicant and any other
parties to the review written notice of the day, time and place fixed
for the hearing of the application.

(3) The notice under subsection (2) must be given areasonable time
before the day fixed for the hearing.

235 Notice of application to person affected by SSAT reviewable
claimant decision

Q) If:
(a) an application has been made to the SSAT for review of an
SSAT reviewable claimant decision; and
(b) the Principal Member is satisfied that the interests of a person
(other than interests the person hasin the person’ s capacity as
an employer) who is not a party to the review are affected by
the decision;
the Principal Member must take all reasonabl e steps to give the
person written notice that an application has been made to the
SSAT for review of the decision.

(2) Thenatice:
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(8 must beinwriting; and

(b) must include notice of the person’ s right under section 222 to
apply to the Principal Member to be added as a party to the
review; and

(c) may be given at any time before the determination of the
review.

(3) The Principal Member must give each party to the review a copy of
the notice.
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Division 3—Submissions from parties other than PPL
agency heads

236 Division does not apply in relation to PPL agency heads

This Division does not apply in relation to a party to areview of a
decision who isa PPL agency head.

237 Submissionsto SSAT

(1) A party to areview of adecision may make oral or written
submissionsto the SSAT, or both oral and written submissions.

Notel:  ThePrincipal Member may direct that a hearing be conducted without
oral submissions (see section 238).

Note2:  Also, ahearing may proceed without oral submissions from aparty in
the circumstances set out in section 239.

(2) The party may have another person make submissions to the SSAT
on behalf of the party.

(3) ThePrincipal Member may determine that submissions to the
SSAT by the party or the party’ s representative are to be made by
telephone or by means of other electronic communications
equipment.

(4) Without limiting subsection (3), the Principal Member may make a
determination under subsection (3) in relation to an application if

(a) the application isurgent; or

(b) the party livesin aremote area and unreasonable expense
would be incurred if the party or the party’ s representative
had to travel to the place at which the hearing is to be held; or

(c) the party hasfailed to attend the hearing and has not
indicated that he or she intends to attend the hearing; or

(d) the party is unable to attend the hearing because of illness or
infirmity.
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(5) If the party is not proficient in English, the Principal Member may
give directionsin relation to the use of an interpreter in relation to
the hearing of the review.

238 SSAT hearingson written submissions only

(1) ThePrincipal Member may direct that a hearing be conducted
without oral submissions from the partiesif:

(@) the Principal Member considers that the review could be
determined fairly on the basis of written submissions by all
the partiesto the review; and

(b) al partiesto the review consent to the hearing being
conducted without oral submissions.

(2) If the Principal Member gives a direction under subsection (1), the
Principal Member must give each of the partiesto the review
written notice:

(&) informing the party of the direction; and

(b) inviting the party to submit written submissions; and

(c) specifying the address to which the written submissions are
to be delivered; and

(d) specifying the time within which the written submissions are
to be delivered.

(3) Thetime specified under paragraph (2)(d) must be such asto alow
areasonable period for the parties to make written submissions.

(4) Despite subsection (1), the SSAT, as constituted for the hearing,
may, if it considers necessary after taking into account the written
submissions made by the parties, make an order permitting the
parties to make oral submissions to the SSAT at the hearing of the
application for review.

239 SSAT hearingswithout oral submissions by party

(D) If aparty to areview of adecision hasinformed the Principal
Member that the party does not intend to make oral submissions to
the SSAT, the SSAT may proceed to hear the application for
review without oral submissions from the party.
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(2 If:

(@) the Principal Member has determined that oral submissions
tothe SSAT by a party or a party’ s representative are to be
made by telephone or by means of other electronic
communications equipment; and

(b) on the day fixed for the hearing the presiding member has
been unable to contact the party or the party’ s representative
(as the case may be) after taking all reasonable stepsto do so;
the Principal Member may authorise the SSAT to proceed to hear
the application without oral submissions from the party or the
party’ s representative (as the case may be).

(3) If:

(@) the Principal Member has not determined that oral
submissionsto the SSAT by aparty or aparty’s
representative are to be made by telephone or by means of
other electronic communications equipment; and

(b) the party or the party’ s representative (as the case may be)
does not attend the hearing at the time fixed for the hearing;

the Principal Member may authorise the SSAT to proceed to hear
the application without oral submissions from the party or the
party’ s representative (as the case may be).

(4) If the Principal Member gives an authorisation under
subsection (2) or (3), the SSAT may proceed to hear the
application in accordance with the authorisation.

(5) The Principal Member may revoke an authorisation under
subsection (2) or (3).

Paid Parental Leave Act 2010 No. 104, 2010 191

ComLaw Authoritative Act C2010A00104



Chapter 5 Review of decisions
Part 5-3 Proceduresfor review by the Social Security Appeals Tribunal
Division 4 Submissions from PPL agency heads

Section 240

Division 4—Submissions from PPL agency heads

240 Submissionsfrom PPL agency heads

(1) A PPL agency head who is a party to areview of adecision may

(2)

)

(4)

©)

make written submissions to the SSAT.

PPL agency head may request permission to make oral
submissions etc.

The PPL agency head may, by writing, request the Principal
Member for permission to make:

() oral submissionsto the SSAT; or

(b) both oral and written submissionsto the SSAT.

The request must explain how such submissions would assist the
SSAT.

The Principal Member may, by writing, grant the request if, in the
opinion of the Principal Member taking into account the objective
laid down by section 214, such submissions would assist the
SSAT.

SGAT may order PPL agency head to make oral submissions etc.

The Principal Member may order the PPL agency head to make:
() oral submissionsto the SSAT; or
(b) both oral and written submissions to the SSAT;

if, in the opinion of the Principal Member taking into account the

objective laid down by section 214, such submissions would assist
the SSAT.

Oral submissions by telephone etc.

For the purposes of subsections (3) and (4), the Principal Member
may determine that oral submissionsto the SSAT by the PPL
agency head are to be made by telephone or by means of other
electronic communications equi pment.
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(6) Subsection (5) does not limit subsection (3) or (4).
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Division 5—Other evidence provisions

241 Evidenceon oath or affirmation

The SSAT may take evidence on oath or affirmation for the
purposes of areview of adecision.

242 Provision of further information by Secretary

(1) The Principal Member may ask the Secretary to provide the SSAT
with information or a document the Secretary has and that is
relevant to the review of adecision.

(2) The Secretary must comply with arequest under subsection (1) as
soon as practicable and, in any event, not later than 14 days after
the request is made.

243 Exercise by Secretary of information-gathering powers

(1) The Principa Member may ask the Secretary to exercise the
Secretary’ s powers under section 117 (which deals with the
Secretary’ s general power to obtain information) if the Principal
Member is satisfied that a person has information, or has custody
or control of adocument, that is relevant to the review of a
decision.

(2) The Secretary must comply with arequest under subsection (1) as
soon as practicable and, in any event, within 7 days after the
reguest is made.

244 Power to obtain infor mation

(1) If the Principal Member reasonably believesthat it is necessary for
the purposes of areview, he or she may, by written notice, direct a
person:

(a) togivetothe SSAT, within the period and in the manner
specified in the notice, information that is relevant to the
review; or
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(b) to produce to the SSAT, within the period and in the manner
specified in the notice, documents that are relevant to the
review; or

(c) to attend a hearing and answer questions:

(i) at areasonable time specified in the notice; and
(ii) at areasonable place specified in the notice.

(2) The period specified in anotice given under paragraph (1)(a) or (b)
must be at least 14 days after the notice is given.

Offence

(3) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct contravenes a direction under subsection (1).

Penalty: Imprisonment for 6 months.

Notice to set out the effect of offence provisions

(4) A notice under subsection (1) must set out the effect of the
following provisions:
() subsection (3);
(b) section 137.1 of the Criminal Code (about giving false or
misleading information);
(c) section 137.2 of the Criminal Code (about producing false or
misleading documents).

Payment of expenses

(5) If apersonisrequired under this section to attend a hearing, the
SSAT must determine that the Commonwealth must pay the
reasonable costs that are:

(@) incurred by the person for travel and accommodation in
relation to the hearing; and

(b) specified in the determination.

(6) If the SSAT makes a determination under subsection (5), the costs
to which the determination relates are payable by the
Commonwealth.
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Division 6—Pre-hearing conferences

245 Pre-hearing conferences

(1) Beforethe hearing of areview commences, the Principal Member
may convene one or more conferences with the parties to the
review if he or she considers that it would assist in the conduct and
consideration of the review to do so.

(2) At aconference, the Principal Member may:
(a) fix aday or daysfor the hearing; and

(b) give directions about the time within which submissions are
to be made to the SSAT; and

(c) givedirections about the time within which evidenceisto be
brought before the SSAT; and

(d) give directions about what evidence isto be brought before
the SSAT.

(3) Paragraph (2)(d) does not limit the evidence that may be brought
before the SSAT.

Restrictions on disclosure of information obtained at a conference

(4) ThePrincipal Member may direct, in writing, a person who is
present at a conference:

(@) not to disclose information obtained by the person at the
conference; or

(b) not to disclose information obtained by the person at the
conference except in the circumstances, or for the purposes,
specified in the direction.

(5) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct contravenes a direction under subsection (4).

Penalty for contravention of this subsection: Imprisonment for 2
years.
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246 Powersof SSAT if partiesreach agreement

Q) If:

(a) at apre-hearing conference under section 245 with the parties
to areview, the parties agree to the terms of a decision of the
SSAT:

(i) inthereview; or
(ii) inrelation to apart of the review, or a matter arising out
of thereview;
that would be acceptable to the parties; and

(b) before the hearing of the review commences, the terms of the

agreement are:

(i) putinwriting; and

(ii) signed by or on behalf of the parties; and
(iii) lodged with the SSAT; and

(c) beforethe hearing of the review commences, the SSAT is
satisfied that a decision in those terms, or consistent with
those terms, would be within the powers of the SSAT,;

the SSAT may act in accordance with whichever of subsection (2)
or (3) isrelevant.

(2) If the agreement reached is an agreement as to the terms of a
decision of the SSAT in the review, the SSAT may make a
decision in accordance with those terms without holding a hearing
of the review.

(3) If the agreement relates to a part of the review, or amatter arising
out of the review, the SSAT may in itsdecision in the review give
effect to the terms of the agreement without dealing at the hearing
of the review with the part or matter to which the agreement
relates.
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Division 7—The hearing

247 Hearing procedure

(1) The SSAT, inreviewing a decision;

(@) isnot bound by legal technicalities, legal forms or rules of
evidence; and

(b) must act as speedily as a proper consideration of the review
alows; and

(c) indetermining what a proper consideration of the review
requires, must take into account the objective laid down by
section 214.

(2) The SSAT may inform itself on any matter relevant to areview of
adecision in any manner it considers appropriate.

248 Hearingin private
(1) The hearing of areview must bein private.

(2) ThePrincipal Member may give directions, in writing or
otherwise, as to the persons who may be present at any hearing of a
review.

(3) Ingiving directions under subsection (2), the Principal Member
must take into account the wishes of the parties and the need to
protect their privacy.

249 Restrictionson disclosure of information obtained at hearing

(1) ThePrincipal Member may direct, in writing, a person who is
present at the hearing of areview:
() not to disclose information obtained by the person in the
course of the hearing; or
(b) not to disclose information obtained by the person in the
course of the hearing except in the circumstances, or for the
purposes, specified in the direction.
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(2) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct contravenes a direction under subsection (1).

Penalty for contravention of this subsection: |mprisonment for 2
years.
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Division 8—Other procedural matters

250 Adjournment of SSAT hearings

(1) The SSAT may adjourn the hearing of areview of adecision from
time to time.

(2) Without limiting subsection (1), the SSAT may refuse to adjourn
the hearing of areview if:
(&) the hearing has already been adjourned on 2 or more
occasions; or
(b) the SSAT issatisfied that to grant an adjournment would be
inconsistent with the pursuit of the objective laid down by
section 214.

251 Withdrawal of application for review

(1) Anapplicant for review of a decision may withdraw the application
a any time.

(2) An applicant may withdraw an application by:
(a8 sending by any means, or delivering, written notice of
withdrawal of the application to:
(i) an office of the SSAT; or
(if) an office of the Department; or
(i) an office of another Commonwealth agency, where the
Secretary has approved the office for the purposes of
this subparagraph; or
(b) going to an office of the SSAT and orally withdrawing the
application; or
(c) contacting an office of the SSAT by telephone and orally
withdrawing the application.

(3) If aperson withdraws an application in accordance with
paragraph (2)(b) or (c), the person who receives the oral
withdrawal must make awritten record of the day on which the
withdrawal was made.
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(4) If aperson withdraws an application by sending or delivering
written notice of withdrawal to an office of a Commonwealth
agency, the head of the agency must send a notice of the
withdrawal to the Principal Member as soon as practicable and, in
any event, not later than 7 days after the notice of withdrawal is
received at the office of the agency.

252 Dismissal of an application

Q) If:
(a) aperson or an employer makes an application to the SSAT
for review of adecision; and
(b) the Principal Member is satisfied:
(i) after having communicated with the applicant; or
(ii) after having made reasonabl e attempts to communicate
with the applicant and having failed to do so;
that the applicant does not intend to proceed with the
application;
the Principal Member may dismiss the application.

(2) If the Principal Member dismisses an application under
subsection (1), the application is taken to have been withdrawn
when the application was dismissed.

253 Presiding member at SSAT hearing

If the SSAT is constituted by 2 or more members for the purposes
of the review of adecision, the Principal Member must designate
one of those members as the member who must preside at the
hearing of the review.

254 Decision of questions before SSAT

(1) Thissection appliesif the SSAT is constituted by 2 or more
members for the purposes of the review of adecision.

(2) A guestion arising before the SSAT on areview must be decided
according to the opinion of a majority of the members constituting
the SSAT for the purposes of the review.

Paid Parental Leave Act 2010 No. 104, 2010 201

ComLaw Authoritative Act C2010A00104



Chapter 5 Review of decisions
Part 5-3 Proceduresfor review by the Social Security Appeals Tribunal
Division 8 Other procedural matters

Section 255

(3) However, if, on aquestion arising on areview, the opinions of the
members of the SSAT are equally divided, the question must be
decided according to the opinion of the member presiding.

255 Directionsasto procedurefor hearings

Directions by Principal Member

(1) ThePrincipal Member:

(@) may give genera directions as to the procedure to be
followed in relation to the review of decisions under this Act;
and

(b) may give directions as to the procedure to be followed in
relation to a particular review.

Note: Directions may be given to the SSAT or to parties to reviews.

(2) A direction under subsection (1) must not be inconsistent with any
provision of this Act.

(3) A direction under paragraph (1)(b) may be given before or after the
hearing of the particular review has commenced.

Directions by presiding member

(4) The presiding member of the SSAT as constituted for the purposes
of a particular review may give directions as to the procedure to be
followed in relation to the review.

(5) A direction under subsection (4) must not be inconsistent with:
(@) any provision of this Act; or
(b) adirection under subsection (1) of this section.

(6) A direction under subsection (4) may be given before or after the
hearing of the particular review has commenced.

Directions must take SSAT objective into account

(7) Directions under this section must take into account the objective
laid down by section 214.

202 Paid Parental Leave Act 2010  No. 104, 2010

ComLaw Authoritative Act C2010A00104



Review of decisions Chapter 5
Procedures for review by the Socia Security Appeals Tribunal Part 5-3
Other procedural matters Division 8

Section 256

Legidative instrument status of directions

(8) A general direction made under paragraph (1)(a) isalegidative
instrument.

(9) A direction made under paragraph (1)(b) or subsection (4) isnot a
legidlative instrument.

256 Costsof review

General rule

(1) A party to areview must bear any expenses incurred by the party
in relation to the review.

When the Commonwealth must pay

(2) The SSAT may determine that the Commonwealth must pay the
reasonable costs that are:
(@) incurred by aparty for travel and accommaodation in relation
to thereview; and
(b) specified in the determination.

(3) If the SSAT arranges for the provision of amedical servicein
relation to a party to areview, the SSAT may determine that the
Commonwealth must pay the costs of the provision of the service.

(4) If the SSAT makes a determination under subsection (2) or (3), the
costs to which the determination relates are payable by the
Commonwealth.
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Division 9—Notice of decisions

257 Procedurefollowing SSAT decision

SSAT affirms decision

(1) If the SSAT makes a decision on areview to affirm an SSAT
reviewable claimant decision or an SSAT reviewable employer
decision, the SSAT must:

(a) prepare awritten statement (theinitial statement) that sets
out the decision of the SSAT on the review; and

(b) give each party to the review acopy of theinitial statement
within 14 days after making the decision; and
(c) within 14 days after making the decision, either:
(i) givereasons for the decision orally to each party to the
review and explain that the party may make awritten
request for a statement referred to in subparagraph (ii)
within 14 days after the copy of the initial statement is
given to the party; or
(i) give each party to the review awritten statement
(whether or not as part of the initial statement) that sets
out the reasons for the decision, sets out the findings on
any material questions of fact and refers to evidence or
other material on which the findings of fact are based;
and

(d) return to the Secretary any document that the Secretary has
provided to the SSAT in relation to the review; and

(e) givethe Secretary a copy of any other document that contains
evidence or material on which the findings of fact are based.

(2) If the SSAT does not give awritten statement to a party under
subparagraph (1)(c)(ii), the party may, within 14 days after the
copy of theinitial statement is given to the party, make awritten
reguest of the SSAT for such a statement.

(3) A PPL agency head may also make awritten request of the SSAT
for awritten statement referred to in subparagraph (1)(c)(ii) if:
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(4)

©)

(6)

(&) the SSAT has not given such a statement to the PPL agency
head; and

(b) aperson appliesto the AAT under section 261 for review of
the decision of the SSAT on thereview referred to in
subsection (1).

The SSAT must comply with a request under subsection (2) or (3)
within 14 days after the day on which it receives the request.

SSAT varies decision or sets decision aside

If the SSAT makes adecision on areview to vary or set aside an
SSAT reviewable claimant decision or an SSAT reviewable
employer decision, the SSAT must:
(@) prepare awritten statement that:
(i) setsout the decision of the SSAT on the review; and
(ii) setsout the reasons for the decision; and
(iii) setsout the findings on any material questions of fact;
and
(iv) refersto evidence or other material on which the
findings of fact are based; and
(b) give each party to the review a copy of the statement referred
to in paragraph (a) within 14 days after the making of the
decision in relation to the review; and
(c) returnto the Secretary any document that the Secretary has
provided to the SSAT in relation to the review; and
(d) givethe Secretary acopy of any document that contains
evidence or material on which the findings of fact are based.

Notice of further review right

When the SSAT determines areview in relation to an SSAT
reviewable claimant decision, the Principal Member must give
each party to the review (other than a PPL agency head) awritten
notice that includes a statement to the effect that, if the party is
dissatisfied with the decision of the SSAT, application may,
subject to the AAT Act, be made to the AAT for review of the
decision.
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Division 10—Correction of errorsin decisions or

statements of reasons

258 Correction of errorsin decisionsor statements of reasons

Correction of errors

Q) If:
(&) the SSAT makes adecision on areview; and

(b) the presiding member of the SSAT as constituted for the
purposes of the review, or the Principal Member, is satisfied
that thereis an obvious error in:

(i) thetext of the decision; or
(ii) awritten statement of reasons for the decision;

the presiding member or the Principal Member may alter the text
of the decision or statement.

(2) If thetext of adecision or statement is altered under subsection (1),
the altered text is taken to be the decision of the SSAT or the
statement of reasons for the decision (as the case may be).

Examples of obvious errors

(3) Examples of obvious errorsin the text of a decision or statement of
reasons are:

(a) an obviousclerical or typographical error in the text of the
decision or statement; and

(b) aninconsistency between the decision and the statement.
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Division 11—Appeals and references of questions of law
from the SSAT to the Federal Court

259 Appealsand references of questionsof law in relation to SSAT
review of employer decisions

Scope

(1) Thissection appliesto proceedings before the SSAT for review of
an SSAT reviewable employer decision (SSAT employer
proceedings).

Object

(2) The object of this sectionisto alow SSAT employer proceedings
to be subject to judicial review asif they were proceedings before
the AAT.

(3) In order to achieve this object, this section isintended to allow:
(a) aparty to SSAT employer proceedings to appeal to the
Federa Court, on a question of law, from any decision of the
SSAT in those proceedings; and
(b) aquestion of law arising in SSAT employer proceedings to
be referred to the Federal Court for decision.

Modification of AAT Act

(4) Without limiting subsection (3), Part IVA of the AAT Act applies
inrelation to SSAT employer proceedings asiif:

(a) referencesto the Tribunal in that Part were referencesto the
SSAT; and

(b) paragraph 44(2A)(a) of the AAT Act allowed an appeal to be
ingtituted within the time prescribed by rules of court made
under the Federal Court of Australia Act 1976, or such
further time asis allowed under those rules; and

(c) thereferenceto section 43AA of the AAT Act in paragraph
44(2B)(b) of that Act were areference to section 258 of this
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Act (which allows correction of errorsin decisions or
statements of reasons); and

(d) the reference to the President in paragraph 45(1)(a) of the
AAT Act were areference to the Principal Member; and

(e) any other necessary changes were made.

Note 1: Paragraph 44(2A)(a) of the AAT Act sets atime limit within which an
appeal must be instituted, unless the Federal Court allows further time
to appeal.

Note 2: Paragraph 44(2B)(b) of the AAT Act provides that the Federal Court
may allow further time to appeal if the text of adecision or a
statement of reasons for a decision has been altered under
section 43AA of the AAT Act (which allows errors to be corrected).

Note 3: Paragraph 45(1)(a) of the AAT Act requires the President of the AAT
to concur before the AAT can refer a question of law arising in
proceedings before the AAT to the Federal Court.

(5) However, the following provisions of Part IVA of the AAT Act do
not apply in relation to SSAT employer proceedings:

(a) subsection 44(2) (which alows certain appeals about
standing before the AAT to be made);

(b) paragraphs 44(3)(b) and (c) (which require appealsto be
heard by the Full Court of the Federal Court in some
circumstances);

(c) subsection 44AA(2) (which prevents appeals being
transferred to the Federal Magistrates Court in some
circumstances).
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Part 5-4—Review of claimant decisions by the
Administrative Appeals Tribunal

Divison 1—Guideto this Part

260 GuidetothisPart

This Part is about how the Secretary or people whose interests are
affected by a decision of the Social Security Appeals Tribunal
(SSAT) may apply to the Administrative Appeals Tribunal (AAT)
for review of the SSAT’ s decision. Employers may not seek AAT
review of SSAT decisions.

Division 2 allows an application to be made for AAT review of a
decision. It also sets out what happensif the SSAT’ sdecisionis
varied after an application is made to the AAT, and allows the
Secretary to settle proceedings relating to the recovery of adebt.

Division 3 modifiesthe AAT Act for the purposes of reviews of
decisions made under this Act.
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Division 2—Right to review by AAT

261 Review of decisionsby AAT

(1) The Secretary or a person whose interests are affected by a
decision of the SSAT to affirm, vary or set aside an SSAT
reviewable claimant decision may apply to the AAT for review of
the decision of the SSAT.

(2) For the purposes of subsection (1), the decision of the SSAT is
taken to be:

(@) wherethe SSAT affirmsan SSAT reviewable claimant
decision—that decision as affirmed; and

(b) wherethe SSAT varies an SSAT reviewable claimant
decision—that decision as varied; and

(c) wherethe SSAT setsaside an SSAT reviewable claimant
decision and substitutes a new decision—the new decision;
and

(d) wherethe SSAT setsaside an SSAT reviewable claimant
decision and sends the matter back to the Secretary for
reconsideration in accordance with any directions or
recommendations of the SSAT—the directions or
recommendations of the SSAT.

(3) A person cannot make an application under subsection (1) in the
person’ s capacity as an employer.

(4) Subsection (1) has effect subject to section 29 of the AAT Act.

262 Variation of decision under section 261 before AAT review
completed

(1) If an officer varies adecision after an application has been made
under section 261 to the AAT for review of that decision but before
the determination of the application, the application must be treated
asif:

(a) the decision asvaried had been affirmed by the SSAT; and
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(b) the application were an application for review of the decision
asvaried.

(2) If an officer sets a decision aside and substitutes a new decision
after an application has been made under section 261 to the AAT
for review of the original decision but before the determination of
the application, the application must be treated asif:

(a) the SSAT had set aside the original decision and substituted
the new decision; and

(b) the application were an application for review of the new
decision.

(3) If:
(a) aperson appliestothe AAT for review of adecision under
section 261; and
(b) before determination of the review, an officer varies the
decision or sets the decision aside and substitutes a new
decision;
the applicant may, instead of proceeding with the application under
subsection (1) or (2), withdraw the application.

263 Settlement of proceedings beforethe AAT

(1) The Secretary may agree with other parties to proceedings before
the AAT that relate to the recovery of a debt that the proceedings
be settled. The agreement must be in writing.

(2) If proceedings are settled and the Secretary givesthe AAT a copy
of the agreement to settle the proceedings, the application for
review of the decision the subject of the proceedingsistaken to
have been dismissed.
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Division 3—Modification of AAT Act in relation to
section 261 review applications

264 Notice of application for review

The AAT Act applies to an application under section 261 for
review of adecision asif the reference in subsection 29(11) of the
AAT Act to the person who made the decision were areferenceto
each person who was a party to the review of the decision by the
SSAT (other than the party who made the application under
section 261).

265 Partiesto areview by the AAT

The AAT Act applies to an application under section 261 for
review asif the reference in paragraph 30(1)(b) of the AAT Act to
the person who made the decision were areference to each party to
the review of the decision by the SSAT.

266 Lodgment of documentswith the AAT

(1) The AAT Act appliesto an application under section 261 for
review asif referencesin section 37 of the AAT Act to the person
who made the decision the subject of the application were
references to the following person (the deemed decision-maker):

(a) if the decision that was reviewed by the SSAT was made by
the CEO or an employee of the Commonwealth Services
Delivery Agency—the CEO of the Agency;

(b) if the decision that was reviewed by the SSAT was made by
the CEO or an employee of Medicare Australia—the CEO of
Medicare Australia;

(c) otherwise—the Secretary.

(2) If aperson appliestothe AAT under section 261 for review of a
decision, the deemed decision-maker is taken to have complied
with his or her obligations under paragraph 37(1)(a) of the AAT
Act inrelation to the decision if he or she givesthe AAT the
required number of copies of:
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(@) if the decision was affirmed by the SSAT—a statement
referred to in subparagraph 257(2)(c)(ii); or

(b) otherwise—the statement prepared by the SSAT under
paragraph 257(5)(a).

(3) Subsection (2) does not limit the powers of the AAT under
section 38 of the AAT Act.

267 Power of AAT to obtain additional infor mation

The AAT Act applies to an application under section 261 for
review asif referencesin section 38 of the AAT Act to the person
who lodges a statement referred to in paragraph 37(1)(a) of that
Act with the AAT were references to the Principal Member.

268 Operation and implementation of the decision under review

(1) The AAT Act appliesto an application under section 261 for
review of adecision asif referencesin subsection 41(4) of the
AAT Act to the person who made the decision were references to
each party to the review by the SSAT.

(2) The AAT Act appliesto an application under section 261 for
review of adecision asif referencesin section 41 of the AAT Act
to the decision to which the relevant proceedings relate were
referencesto:

(@) if the SSAT affirmed the original decision—the original
decision; or
(b) if the SSAT varied the original decision:
(i) theoriginal decision asvaried by the SSAT; and
(i) theoriginal decision; or
(c) if the SSAT set aside the original decision and substituted a
new decision:
(i) the new decision; and
(ii) the original decision; or
(d) if the SSAT set aside the original decision and sent the matter

back to the Secretary for reconsideration in accordance with
any directions or recommendations of the SSAT:

(i) any decision made because of that reconsideration; and
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(ii) the original decision.

(3) For the purposes of subsection (2), the original decision isthe
decision that was reviewed by the SSAT.

269 Failure of party to appear

The AAT Act applies to the review of adecision on an application
under section 261 asif the reference in subsection 42A(2) of the
AAT Act to the person who made the decision were areference to
the Secretary.
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Part 5-5—Other mattersrelating toreview
Division 1—Guideto thisPart

270 GuidetothisPart

This Part contains miscellaneous provisions relating to reviews.
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Division 2—Other mattersrelatingto review

271 Authorised review officers

The Secretary may, in writing, authorise an officer to be an
authorised review officer for the purposes of this Act.

272 Review body may deter mine eventsto have happened, or not to
have happened

(1) Thissection appliesif the Secretary, the SSAT or the AAT (the
review body) is reviewing a decision under this Chapter.

(2) If thereview body is satisfied that an event did not happen that
would have happened if the decision had not been made, the
review body may, if satisfied that it is reasonable to do so,
determine that this Act isto apply asif the event had happened.

(3) If thereview body is satisfied that an event happened that would
not have happened if the decision had not been made, the review
body may, if satisfied that it is reasonable to do so, determine that
this Act isto apply asif the event had not happened.

273 Certain incometest deter minations not to be changed on review

(1) Thissection appliesto areview being done for the purposes of this
Chapter by an officer, the SSAT or the AAT (the review body) if:
(a) thereview involves (wholly or partly) areview of adecision
(the decision being reviewed) that:
(i) apersonisorisnot eligible for parental leave pay; or
(ii) parental leave pay isor isnot payable to a person; and
(b) thereview hasinvolved (wholly or partly) the consideration
of a determination (the income determination) that the
person satisfies the income test; and
(c) the income determination was taken into account in the
making of adecision that parental leave pay is payable to the
person; and
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(d) the person did not knowingly make a false or misleading
representation or provide false or misleading information or
documents to the Secretary, the SSAT or the AAT inrelation
to the income determination.

Note: For the income test, see section 37.

(2) Despite any provision of this Chapter or of the AAT Act, the
review body must not vary the decision being reviewed, or set
aside the decision being reviewed and substitute a new decision, in
away that has the effect of:

(&) varying the income determination so that the person is taken
not to have satisfied the income test; or

(b) substituting a new determination that the person did not
satisfy the income test.
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Chapter 6—M iscellaneous

Part 6-1—How thisAct appliesin particular
circumstances

Divison 1—Guideto thisPart

274 GuidetothisPart

circumstances etc. and Commonwealth employment.

refers to the day a child was born, Division 2 modifies that
child, the provision has the effect of referring to the day of

child was born).

was born, Division 3 modifies that provision so that, when
applying that provision in relation to aclaim that ismadein

the day the child was born).

Division 4 modifiesthis Act so that it applies correctly to
Commonwealth employment.

This Part has rules that modify this Act so that it applies correctly
in 3 limited kinds of cases—adoption, claims made in exceptional

Division 2 modifies this Act so that it applies correctly for adopted
children under 16. For example, where a provision of this Act
provision so that, when applying that provision to the adopted
placement of the adopted child (instead of the day the adopted
Division 3 modifiesthis Act so that it applies correctly for claims

that are made in exceptional circumstances and other special cases.
For example, where a provision of this Act refersto the day a child

exceptional circumstance, the provision has the effect of referring
to the day the claimant became the child’s primary carer (instead of
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Division 2—How thisAct appliesto an adopted child

275 How this Act appliesto an adopted child

(1) ThisAct appliesin relation to an adopted child that satisfies the
requirements of subsection (2) asif:

(a) areferenceto the birth of achild were areference to the
placement of the child; and

(b) areference to the day the child was born were a reference to
the day of placement of the child; and

(c) areferenceto the expected date of birth of the child were a
reference to the expected day of placement of the child; and

(d) areferenceto achild sfirst birthday were areference to the
first anniversary of the day of placement of the child; and

(e) areferenceto acompleted birth verification form for a child
were areference to information required by the Secretary
about the adoption of the child; and

(f) areferenceto achild being born during the same multiple
birth were a reference to the child being adopted during the
same multiple adoption.

When a child satisfies this subsection

(2) A child satisfies the requirements of this subsection if:

(a) aspart of the process for the adoption of the child by a
person, the child is, or isto be, entrusted to the care of the
person by an authorised party; and

(b) thechildis, or will be, under 16 on the day of placement of
the child.

Meaning of day of placement

(3) Theday of placement of a child with a person is the day on which,
as part of the process for the adoption of achild by a person, the
child is entrusted to the care of the person by an authorised party.
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Division 3—How thisAct appliesto claimsmadein
exceptional circumstances and other cases

276 How thisAct appliesto claims made in exceptional
circumstances

This Act (other than subsection 18(3), which deals with birth
registration) appliesin relation to aclaim that is made in
exceptional circumstances asif:
() areferenceto the birth of a child were areference to the
claimant becoming the child’s primary carer; and
(b) areference to the day the child was born were a reference to
the day the claimant became the child’ s primary carer; and
(c) areferenceto the expected date of birth of the child were a
reference to the day the claimant expects to become the
child’s primary carer; and
(d) areferenceto achild sfirst birthday were areference to the
first anniversary of the day the claimant became the child's
primary carer; and
(e) areferenceto acompleted birth verification form for a child
were areference to information required by the Secretary
about the claimant becoming the child' s primary carer; and
(f) areferenceto achild being born during the same multiple
birth were areference to the claimant becoming the primary
carer of the child at the same time as becoming the primary
carer of another child.

277 Primary carerswhen a child is stillborn or dies

Q) If:
(@) aclaimismade for parental leave pay for achild; and
(b) before or after the claim is made, the child is stillborn or dies;

then this Act (other than sections 31 and 47) appliesasif a
reference to the claimant becoming or being the child’s primary
carer were areference to the claimant having become or been the
child' s primary carer had the child not been stillborn or died.
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Section 277

Note: Section 31 deals with eligibility for parental leave pay and section 47
defineswho is aprimary carer.

(2) The PPL rules may modify the operation of subsection (1).
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Division 4—How thisAct appliesto Commonwealth
employment

278 How this Act appliesto Commonwealth employment

This Act appliesin relation to a person who is engaged by or on
behalf of the Commonwealth as an employee, to perform functions
in a Commonwealth agency asif:

(a) the employee were employed by the agency (rather than the
Commonwealth) for whom the person isto perform
functions; and

(b) the agency were abody corporate; and

(c) the head of the agency (however described) has all the rights,
duties and powers of an employer in relation to the employee.

222 Paid Parental Leave Act 2010 No. 104, 2010

ComLaw Authoritative Act C2010A00104



Miscellaneous Chapter 6
Nominees Part 6-2
Guideto this Part Division 1

Section 279

Part 6-2—Nominees
Division 1—Guideto thisPart

279 GuidetothisPart

This Part is about payment nominees (who are people who can
receive payments of instalments of parental leave pay on behalf of
other people for the purposes of this Act) and correspondence
nominees (who are people who can receive notices on behalf of
other people for the purposes of this Act).

Division 2 allows the Secretary to appoint a person to be a payment
nominee, or a correspondence nominee, for another person for the
purposes of this Act.

Divisions 3, 4 and 5 deal with the consequences of such an
appointment.
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Division 2—Appointment of nominees

280 Appointment of payment nominee

(1) The Secretary may, in writing:

() appoint a person (including a body corporate) to be the
payment nominee of another person for the purposes of this
Act; and

(b) direct that the whole or a specified part of an instalment
payable to the nominee' s principal be paid to the nominee.

Note: The Secretary must make the appointment in accordance with
section 282.

(2) An appointment or a direction made under subsection (1) isnot a
legidlative instrument.

281 Appointment of correspondence nominee

(1) The Secretary may, in writing, appoint a person (including a body
corporate) to be the correspondence nominee of another person for

the purposes of this Act.
Note: The Secretary must make the appointment in accordance with
section 282.

(2) An appointment made under subsection (1) is not alegislative
instrument.

282 Provisionsrelating to appointments

(1) A person may be appointed as the payment nominee and the
correspondence nominee of the same person.

(2) The Secretary must not appoint a nominee for a person (the
proposed principal) under section 280 or 281 except:
() with the written consent of the person to be appointed; and
(b) after taking into consideration the wishes (if any) of the
proposed principal regarding the making of such an
appointment.
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(3) The Secretary must cause a copy of an appointment under
section 280 or 281 to be given to:

(&) the nominee; and
(b) the principal.

283 Suspension and cancellation of nominee appointments

(1) If aperson who is appointed as a nominee under section 280 or 281
informs the Secretary in writing that the person no longer wishesto
be a nominee under that appointment, the Secretary must, as soon
as practicable, cancel the appointment.

(2 If:
(a) the Secretary gives a nominee a notice under section 288; and
(b) the nominee informs the Department that:
(i) anevent or change of circumstances has happened or is
likely to happen; and
(ii) the event or change of circumstancesis likely to have an
effect referred to in paragraph 288(1)(b);
the Secretary may suspend or cancel the nominee' s appointment.

3) If:
(a) the Secretary gives a nominee a notice under section 288 or
289; and
(b) the nominee does not comply with the requirement of the
notice;
the Secretary may suspend or cancel the nominee' s appointment, or
each of the nominee' s appointments.

(4) While an appointment is suspended, the appointment has no effect
for the purposes of this Act.

(5) The Secretary may, at any time, cancel the suspension of an
appointment under subsection (2) or (3).

(6) The suspension or cancellation of an appointment, and the
cancellation of such a suspension, must be in writing.
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(7) The cancellation of an appointment has effect on and from such
day, being later than the day of the cancellation, asis specified in
the cancellation.

(8) The Secretary must give the principal and the nominee a copy of:
(a) asuspension of the nominee’ s appointment; or
(b) acancellation of the nominee' s appointment; or
(c) acancellation of a suspension of the nominee’ s appointment.

(9) A suspension or cancellation of an appointment, or a cancellation
of such a suspension, under this section is not alegidative
instrument.
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Division 3—Payment of instalmentsto payment nominee

284 Payment of instalmentsto payment nominee

Q) If:
(@) aperson has a payment nominee; and
(b) thewhole or a part of an instalment is payable to the person;
and
(c) the Secretary has given adirection in relation to the
instalment under section 280;
the instalment must be paid in accordance with the direction.

(2) Aninstalment paid to the payment nominee of a person:
(a) is paid to the payment nominee on behalf of the person; and
(b) istaken, for the purposes of this Act (other than this Part), to
have been paid to the person and to have been so paid when it
was paid to the nominee.

(3) Aninstalment that is to be paid to the payment nominee of a
person must be paid to the credit of a bank account nominated and
maintained by the nominee.

(4) The Secretary may direct that the whole or a part of an instalment
that is to be paid to a payment nominee be paid to the payment
nomineein adifferent way from that provided for by
subsection (3). If the Secretary gives such adirection, an
instalment to which the direction relates must be paid in
accordance with the direction.

(5) A direction given under subsection (4) isnot alegidative
instrument.
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Division 4—Functions and responsibilities of nominees

285 Actions of correspondence nominee on behalf of principal

(1) Any act that may be done by a person under, or for the purposes of,
this Act (other than Division 2 or 3) may be done by the person’s
correspondence nominee.

Note: This section is subject to section 296 (which deals with the right of the
nominee to attend with a principal) and subsection (4) of this section.

(2) Without limiting subsection (1), an application or claim that may
be made under this Act by a person may be made by the person’s
correspondence nominee on behalf of the person, and an
application or claim so made is taken to be made by the person.

(3) An act done by a person’s correspondence nominee under this
section has effect, for the purposes of this Act (other than this
Part), asif it had been done by the person.

(4) If, under aprovision of this Act, the Secretary givesanoticeto a
person who has a correspondence nominee, subsection (1) does not
extend to an act that is required by the notice to be done by the
person.

286 Giving of noticesto correspondence nominee

(1) Any notice that the Secretary is authorised or required by this Act
to give to a person may be given by the Secretary to the person’s
correspondence nominee.

(2) Thenotice:

(8 must, in every respect, be in the same form, and in the same
terms, asif it were being given to the person; and

(b) may be given to the correspondence nominee personally or
by post or by any other means approved by the Secretary.
(3) If:

() under subsection (1), the Secretary gives anotice (the
nominee notice) to a person’ s correspondence nominee; and
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(b) the Secretary afterwards gives the person a notice that:

(i) isexpressed to be given under the same provision of this
Act as the nominee notice; and

(if) makes the same requirement of the person as the
nominee notice;

section 287 ceases to have effect in relation to the nominee notice.

4) If:
(a) under subsection (1), the Secretary gives anotice (the
nominee naotice) to a person’s correspondence nominee; and
(b) the Secretary has already given to the person a notice that:
(i) isexpressed to be given under the same provision of this
Act as the nominee notice; and

(if) makes the same requirement of the person asthe
nominee notice;

section 287 does not have effect in relation to the nominee notice.

287 Compliance by correspondence nominee

(2) If, under section 286, a notice making a PPL requirement of a
person is given to the person’ s correspondence nominee, the
following paragraphs have effect:

(a) for the purposes of this Act, other than this Part, the noticeis
taken:

(i) to have been given to the person; and
(ii) to have been so given on the day on which the notice
was given to the correspondence nomines;

(b) any PPL requirement made of the person may be satisfied by
the correspondence nominee;

(c) any act done by the correspondence nominee for the purposes
of satisfying a PPL requirement of the notice has effect, for
the purposes of this Act, asif it had been done by the person;

(d) if the correspondence nominee fails to satisfy a PPL
requirement of the notice, the person istaken, for the
purposes of this Act, to have failed to comply with the PPL
reguirement.
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(2) Toavoid doubt, for the purposes of this Act, the person istaken to
have complied with a PPL requirement if:

(a) the PPL requirement imposes an obligation on the person to
inform the Secretary of a matter, or give the Secretary a
statement, within a specified period; and

(b) the correspondence nominee informs the Secretary of the
matter, or gives the Secretary the statement (as the case may
be) within that period.

(3) Toavoid doubt, for the purposes of this Act, the personistaken to
have complied with a PPL requirement if:

(a) the PPL requirement imposes an obligation on the person to
giveinformation, or produce a document, to an officer within
a specified period; and

(b) the correspondence nominee gives the information, or
produces the document (as the case may be) to the officer
within that period.

(4) Toavoid doubt, for the purposes of this Act, the person is taken not
to have complied with a PPL requirement if:

() the PPL requirement imposes an obligation on the person to
inform the Secretary of a matter, or give the Secretary a
statement, within a specified period; and

(b) the correspondence nominee does not inform the Secretary of
the matter, or give the Secretary the statement (as the case
may be) within that period.

(5) To avoid doubt, for the purposes of this Act, the person is taken not
to have complied with a PPL requirement if:

(a) the PPL requirement imposes an obligation on the person to
giveinformation, or produce a document, to an officer within
a specified period; and

(b) the correspondence nominee does not give the information,
or produce the document (as the case may be) to the officer
within that period.

(6) A PPL requirement is arequirement, made by the Secretary under
this Act, to:

(&) inform the Secretary of a matter; or
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(b) giveinformation, or produce a document, to an officer; or
(c) give astatement to the Secretary.

288 Nomineetoinform Department of matters affecting ability to
act asnominee

(1) The Secretary may give a nominee of a person a notice that
reguires the nominee to inform the Department if:
(& either:
(i) anevent or change of circumstances happens; or
(if) the nominee becomes aware that an event or change of
circumstancesis likely to happen; and
(b) the event or change of circumstancesis likely to affect:

(i) the ability of the nominee to act as the payment nominee
or correspondence nominee of the person (as the case
may be); or

(ii) the ability of the Secretary to give notices to the
nominee under this Act; or

(iii) the ability of the nominee to comply with notices given
to the nominee by the Secretary under this Act.

(2) A notice under subsection (1):
(@) must be in writing; and
(b) may be given personally or by post or by any other means
approved by the Secretary; and

(c) must specify how the nomineeisto give the information to
the Department; and

(d) must specify the period within which the nomineeisto give
the information to the Department.

(3) A notice under subsection (1) is not ineffective just because it does
not comply with paragraph (2)(c).

(4) The period specified under paragraph (2)(d) must not end earlier

than 14 days after:
(@) the day on which the event or change of circumstances
happens; or
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(b) the day on which the nominee becomes aware that the event
or change of circumstancesis likely to happen.

(5) Subsection (4) does not apply to arequirement in anotice for a
nominee to inform the Department of any proposal by the nominee
to leave Australia.

(6) This section extends to:

(a) acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and

(b) all persons, irrespective of their nationality or citizenship.

289 Statement by payment nominee regarding disposal of money

(1) The Secretary may give the payment nominee of a person anotice
that requires the nominee to give the Department a statement about
amatter relating to the disposal by the nominee of an instalment
paid to the nominee on behalf of the person.

(2) A notice under subsection (1):
(8 must beinwriting; and
(b) may be given personally or by post or by any other means
approved by the Secretary; and

(c) must specify how the nomineeisto give the statement to the
Department; and

(d) must specify the period within which the nomineeisto give
the statement to the Department.

(3) A notice under subsection (1) is not ineffective just because it does
not comply with paragraph (2)(c).

(4) The period specified under paragraph (2)(d) must not end earlier
than 14 days after the day the notice is given.

(5) A statement given in response to a notice under subsection (1)
must be in writing and in accordance with aform approved by the
Secretary.

(6) A person commits an offenceif:
(a) the personisanominee; and
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(b) the person refuses or failsto comply with anotice under
subsection (1).

Penalty: 30 penalty units.
(7) Subsection (6) does not apply if the person has areasonable
excuse.
Note: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).
(8) An offence against subsection (6) is an offence of strict liability.

(9) This section extends to:
() acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and
(b) all persons, irrespective of their nationality or citizenship.
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Division 5—Other mattersrelating to nominees

290 Protection of principal against liability for actions of nominee

Nothing in this Part has the effect of rendering a principal guilty of
an offence against this Act in relation to any act or omission of the
principal’ s correspondence nominee.

291 Protection of nominee against criminal liability

(1) A nominee of aprincipal isnot subject to any criminal liability
under this Act in relation to:
(a) any act or omission of the principal; or
(b) anything done, in good faith, by the nomineein his or her
capacity as nominee.

(2) This section has effect subject to section 289 (which dealswith a
statement by a payment nominee regarding the disposal of money).

292 Duty of nomineeto principal

(1) Itistheduty of aperson who isthe payment or correspondence
nominee of aprincipal at all timesto act in the best interests of the
principal.

(2) A nominee does not commit a breach of the duty imposed by
subsection (1) by doing an act if, when the act is done, the nominee
reasonably believesthat it isin the best interests of the principal
that the act be done.

(3) A nominee does not commit a breach of the duty imposed by
subsection (1) by refraining from doing an act if, at the relevant
time, the nominee reasonably believesthat it isin the best interests
of the principal that the act be not done.
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293 Saving of Secretary’s powers of revocation

Nothing in this Part is to be taken to be an expression of a contrary
intention for the purposes of subsection 33(3) of the Acts
Interpretation Act 1901.

294 Saving of Secretary’s powersto give noticesto principal

Nothing in this Part isintended in any way to limit or affect the
Secretary’ s powers under other provisions of this Act to give
notices to, or make requirements of, a person who has a nominee.

295 Notification of nominee where notice given to principal

If, under aprovision of this Act (other than a provision of this
Part), the Secretary gives a hotice to a person who has a
correspondence nominee, the Secretary may inform the
correspondence nominee of the giving of the notice and of the
terms of the notice.

296 Right of nomineeto attend with principal

Q) If:
(8 under aprovision of this Act (other than a provision of this
Part), the Secretary gives anotice to a person who has a
correspondence nominee; and

(b) the notice requires the person:
(i) to attend the Department; or
(ii) to attend a particular place; and
(c) the Secretary informs the person’s correspondence nominee
of the giving of the notice;

the correspondence hominee may attend the Department or place
(as the case may be) with the person if the person so wishes.

(2) If aperson’s correspondence nominee is abody corporate, the last
reference in subsection (1) to the correspondence nomineeisto be
read as a reference to an officer or employee of the correspondence
nominee.
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Part 6-3—Other matters
Division 1—Guideto thisPart

297 GuidetothisPart

This Part deal's with miscellaneous matters.

Division 2 provides for the Paid Parental Leave Rules. The PPL
rules are made by the Minister by legidative instrument. They are
subordinate legislation and provide rules that operate in addition to
thosein this Act.

Division 3 confers jurisdiction on the Federal Court and the
Federal Magistrates Court.

Division 4 deals with other miscellaneous matters (such as
delegations and regulations).
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Division 2—The Paid Parental L eave Rules

298 ThePPL rules

The Minister may, by legidative instrument, make rules providing
for matters:
(&) required or permitted by this Act to be provided; or

(b) necessary or convenient to be provided in order to carry out
or give effect to this Act.

299 Extension of Act to personswho are not employees and
employers

(1) The PPL rules or the regulations may provide that the Secretary
may make an employer determination under Part 3-5 for persons
who arein arelationship that is similar to the relationship between
an employer and an employee.

(2) For the purposes of subsection (1), the PPL rules or the regulations
may modify (including by adding, omitting or substituting) any
provision of thisAct in relation to persons provided for in
accordance with subsection (1) by the PPL rules or the regulations.
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Division 3—Jurisdiction of courts

300 Jurisdiction of Federal Court

Jurisdiction is conferred on the Federal Court in relation to civil
matters arising under this Act.

301 Jurisdiction of Federal Magistrates Court

Jurisdiction is conferred on the Federal Magistrates Court in
relation to civil matters arising under this Act.
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Division 4—Other matters

302 General administration

The Secretary has, subject to any direction of the Minister, the
general administration of this Act.

303 Delegation

(1) The Secretary may, in writing, delegate all or any of his or her

)

3

powers under this Act (other than Divisions 3 and 5 of Part 4-2 and
paragraph 128(1)(b) (which deal with civil penalty orders,
infringement notices and disclosing information to Agency Heads))
to:
(&) an officer; or
(b) without limiting paragraph (a), a person engaged (whether as
an employee or otherwise) by:
(i) an Agency (within the meaning of the Public Service
Act 1999); or
(ii) another authority of the Commonwealth; or

(iii) an organisation that performs services for the
Commonwealth;

but does not include the CEO or an employee of the
Commonwealth Services Delivery Agency.

The Secretary may, in writing and in accordance with service
arrangements, delegate all or any of hisor her powers under this
Act (other than Divisions 3 and 5 of Part 4-2 and paragraph
128(1)(b) (which deal with civil penalty orders, infringement
notices and disclosing information to Agency Heads)) to the CEO
of, or an employee of, the Commonwealth Services Delivery
Agency or Medicare Australia.

The Secretary may, in writing, delegate the Secretary’ s powers
under Division 3 or 5 of Part 4-2 (which deal with civil penalty
orders and infringement notices) to:
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(@) the CEO of the Commonwealth Services Delivery Agency or
Medicare Australia; or

(b) an SES employee or an acting SES employee.

(4) The Secretary cannot delegate to anyone except the CEO of the
Commonwealth Services Delivery Agency or Medicare Australia
the Secretary’ s power under paragraph 128(1)(b) to disclose
information to an Agency Head (within the meaning of the Public
Service Act 1999).

(5) If the Secretary delegates that power to a CEO, the CEO cannot,
despite any other provision in the Commonwealth Services
Delivery Agency Act 1997 or the Medicare Australia Act 1973,
delegate the power to an employee of the Commonwealth Services
Delivery Agency or Medicare Australia.

304 Decisionsto bein writing

A decision of an officer under this Act must be in writing.

305 Secretary may arrange for use of computer programsto make
decisions

(1) The Secretary may arrange for the use, under the Secretary’s
control, of computer programs for any purposes for which the
Secretary may make decisions under this Act.

(2) A decision made by the operation of a computer program under an
arrangement made under subsection (1) is taken to be adecision
made by the Secretary.

306 Notice of decisions

(1) Notice of adecision under this Act istaken, for the purposes of this
Act, to have been given to aperson if written notice of the decision
is:

(a) delivered to the person personally; or
(b) left at the address of the place of residence or business of the
person last known to the Secretary; or
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(c) sent by prepaid post to the postal address of the person last
known to the Secretary.

Note: Notice of decisions can also be given electronically in accordance
with the Electronic Transactions Act 1999.

(2) Notice of adecision under this Act may be given to a person by
properly addressing, prepaying and posting the document as a
letter.

(3) Notice of adecision that is given in accordance with subsection (2)
is taken to have been given to the person when the notice would be
delivered in the ordinary course of the post unless the contrary is
proved.

(4) If aprovision of this Act requires a notice of adecision to be given
to aperson, the decision is not ineffective just because the notice:

(a) was not given or was given late; or
(b) did not comply with the requirements of the provision.

(5) Thissection only applies to notices of decisions. Nothing in this
section affects the operation of sections 28A and 29 of the Acts
Interpretation Act 1901 in relation to other notices under this Act
(for example, a notice that requires a person to inform the
Secretary about some matter).

307 Appropriation

Payments under this Act (other than payments of instalments by
employers under Division 2 of Part 3-2) are to be made out of the
Consolidated Revenue Fund, which is appropriated accordingly.

307A Review of the operation of this Act

(1) The Minister must cause a comprehensive review of the general
operation of this Act to be begun by 31 January 2013.

(2) Thereview must consider the following matters:
(&) the amount of time off work that primary carers are taking to
care for newborn or newly adopted children;
(b) theavailability and amount of leave and payments provided
by employersin relation to the birth or adoption of a child,
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and the interaction of those entitlements with parental |eave
pay provided under this Act;

(c) the operation of the work test;

(d) whether primary claimants’ partners should be paid parental
leave pay separately from, or in addition to, primary
claimants;

(e) whether employers should make superannuation
contributionsin relation to parental leave pay;

(f) theresults of any evaluations conducted in relation to the
operation of this Act;

(g) the administration of this Act;
(h) any other matter relevant to the general operation of this Act.

(3) The Minister must ensure that public submissions are sought in
relation to the review.

(4) The Minister must cause a copy of awritten report of the review to
be tabled in each House of the Parliament within 15 sitting days of
the day on which the Minister receives the report.

308 Regulations

The Governor-General may make regul ations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving
effect to this Act.
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