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Federal Court of Australia Amendment
(Criminal Jurisdiction) Act 2009

No. 106, 2009

An Act to make provision for the exercise of certain
criminal jurisdiction by the Federal Court of
Australia, and for other purposes

[Assented to 6 November 2009]
The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Federal Court of Australia
Amendment (Criminal Jurisdiction) Act 2009.
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2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
1. Sections1to3 Theday on which this Act receivesthe 6 November
and anything in Royal Assent. 2009
this Act not
elsewhere covered
by thistable
2. Schedule 1 The 28th day after the day on which thisAct 4 December
receives the Royal Assent. 2009
Note: Thistable relates only to the provisions of this Act as originally

passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable itemsin the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.
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Amendments Schedule 1
Main amendments Part 1

Schedule 1—Amendments
Part 1—Main amendments

Director of Public Prosecutions Act 1983

1 After subsection 6(2E)
Insert:
(2F) If apersoniscommitted for trial before a court (the initial court)
for one or more indictable offences against the laws of the
Commonwealth, the Director may institute in another court (the

later court) a prosecution of the person on indictment for any or all
of the offences.

(2G) Subsection (2F) applies even if the Director has instituted a
prosecution (the initial prosecution) before the initial court for any
or al of the offences. However, the Director must discontinue the
initial prosecution in respect of each offence covered by the
prosecution in the later court.

Federal Court of Australia Act 1976

2 After Division 1 of Part Il
Insert:

Division 1A—Original jurisdiction (indictable offences)
Subdivision A—Introduction

23AA Background and simplified outline

Thefollowing is background to, and a simplified outline of, this
Division:

»  ThisDivision sets out procedures to be followed during
criminal proceedingsin the Court relating to certain indictable
offences.
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Schedule 1 Amendments
Part 1 Main amendments

*  ThisDivision does not confer jurisdiction on the Court in
relation to indictable offences. Other provisions need to have
done this.

»  ThisDivision does not set out al of the proceduresto be
followed during these criminal proceedings. Itis
supplemented by procedures set out in the Rules of Court, and
also by procedures set out in:

(@) Stateand Territory laws; and
(b) Rulesof Court of State and Territory courts,

as applied by sections 68, 68B and 68C of the Judiciary Act
1903.

*  The procedures set out in this Division include procedures
about the following:

(@ preparing, amending and filing indictments;
(b) pre-tria hearings and disclosure;

(c) empanelling and discharging juries;

(d) pleasand verdicts;

(e) persons committed to the Court for sentencing.

23AB Application of Division

Events causing Division to apply, and meaning of key concepts

(1) ThisDivision appliesin relation to a person (the accused) if any of
the following events happen:

(a) either the accused, the prosecutor or both appear before the
Court in accordance with an order committing the accused
for trial on indictment, or sentencing, before the Court for an
indictable offence;
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Amendments Schedule 1
Main amendments Part 1

(b) the prosecutor filesin the Court an indictment against the
accused for an indictable offence (whether or not the accused
has been examined and committed for trial on indictment);

(c) the prosecutor appliesto the Court for an extension of timein
which to filein the Court an indictment of the kind covered
by paragraph (b) against the accused;

(d) the accused appliesto the Court in relation to the
prosecutor’ s failure to file an indictment against the accused
in response to an order committing the accused for trial on
indictment before the Court for an indictable offence;

(e) either the accused, the prosecutor or both appear before the
Court in accordance with an order of a State or Territory
court granting the accused bail in relation to an indictable
offence.

Indictable primary proceedings

(2) ThisDivision appliesin relation to the following proceedings (the
indictable primary proceedings):

(a) proceedingsin the Court that are commenced by, or that
include, an event mentioned in subsection (1);

(b) proceedingsin the Court for sentencing the accused if the
Court, in proceedings covered by paragraph (@), has accepted
apleaof guilty, or averdict of guilty, for acount in the
indictment in relation to the accused:;

(c) proceedingsin the Court that are ancillary to proceedings
covered by paragraph (a) or (b).

Parties to the proceedings

(3) Inindictable primary proceedings, the accused and the prosecutor
are parties to the proceedings.

Note: More than one accused may be a party to the proceedings if they are
prosecuted on a single indictment (see sections 23BB and 23BD).

Offences to which this Division applies

(4) A referencein this Division to an offence is areference to any of
the following:
() an offence against either of the following sections of the
Trade Practices Act 1974
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Part 1 Main amendments

(i) section 44ZZRF (making a contract etc. containing a
cartel provision);
(if) section 44ZZRG (giving effect to a cartel provision);
(b) if jurisdiction is conferred on the Court under subsection
32(4) in respect of a matter—an indictable offence to which
the matter relates.

Note: Paragraph (b) covers any Commonwealth indictable offence
associated with a particular prosecution of a cartel offence mentioned

in paragraph (a).

Subdivision B—Mattersrelating to indictments

23BA Indictment may include alter nate counts

The prosecutor may include aternate counts in an indictment.

23BB Single count can cover multiple accused

The prosecutor may, in an indictment, include a single count
against more than one accused for the same indictable offence if
the count is founded on alleged facts that are the same or
substantially the same for each accused.

23BC Separating one or mor e accused from a single count

(1) The Court may order one or more accused included in asingle
count in an indictment to be tried separately:
(a) inthe same proceedings on a different count in the same
indictment; or
(b) in separate proceedings on one or more further indictments;
if the Court is satisfied that it is expedient to do so in the interests
of justice.

(2) If the Court makes an order under subsection (1), the Court may
make such other orders asiit thinks appropriate in the
circumstances.

(3) The Court may make an order under subsection (1) beforetrial or
during thetrial.
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23BD Singleindictment can include multiple counts

Single accused

(1) The prosecutor may, in asingle indictment, include counts against
the accused for more than one indictable offence if those counts:

() arefounded on alleged facts that are the same or substantially
the same; or

(b) are, or form part of, a series of aleged indictable offences:
(i) of the same or asimilar character; or
(ii) committed in the pursuit of asingle purpose.

Multiple accused

(2) The prosecutor may, in asingle indictment, include counts against
more than one accused for the same or different indictable offences
if those counts;

() arefounded on alleged facts that are the same or substantially
the same; or

(b) are, or form part of, a series of aleged indictable offences:
(i) of the same or asimilar character; or
(if) committed in the pursuit of a single purpose.

23BE Separating one or mor e counts from a single indictment

(1) The Court may order one or more counts in an indictment to be
tried separately:
(a) in separate proceedings; and
(b) on one or more further indictments;

if the Court is satisfied that it is expedient to do so in the interests
of justice.

(2) If the Court makes an order under subsection (1), the Court may
make such other orders asit thinks appropriate in the
circumstances.

(3) The Court may make an order under subsection (1) before trial or
during thetrial.
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23BF Time within which indictments must befiled following
committal order

Scope

(1) Thissection appliesif the accused is committed for trial before the
Court for an indictable offence.

General rule—indictments must be filed within 3 months

(2) Anindictment may only include a count that covers the offence if
the indictment isfiled in the Court as soon as practicable, and in
any event within 3 months, after the committal order is made.

Extension—if accused/count separated from earlier indictment

(3) Subsection (2) does not prevent the inclusion of a count in an
indictment if:
(a) the count contains the same offence, in relation to the
accused, as an earlier count from which the accused was
separated by an order under subsection 23BC(1); and

(b) theindictment isfiled within 3 months after:

(i) if the Court accepts a plea of guilty, or averdict of
guilty, in relation to the earlier count and any of the
other accused remaining covered by that count—the end
of sentencing proceedings relating to that count; or

(ii) otherwise—the end of thetrial of those other accused
remaining covered by the earlier count.

(4) Subsection (2) does not prevent the inclusion of a count in an
indictment if:

(a) the count isthe same as another count relating to the accused
that was separated from an earlier indictment by an order
under subsection 23BE(1); and

(b) thefirst-mentioned indictment isfiled within 3 months after:

(i) if the Court accepts a plea of guilty, or averdict of
guilty, in relation to any of the counts remaining in the
earlier indictment—the end of sentencing proceedings
relating to those counts; or

(ii) otherwise—the end of thetrial relating to the counts
remaining in the earlier indictment.
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(5) The Court may order that subsection (3) or (4) does not apply in
relation to an indictment, and may make such other orders about
the time within which the indictment must be filed as the Court
thinks appropriate in the circumstances.

Extension—by court order

(6) On application by the prosecutor, the Court may, by order, extend
(or further extend) the time by which, under subsection (2), (3), (4)
or (5), anindictment is required to be filed.

(7) The Court may exercise its power under subsection (6) only if the
application for the extension (or further extension) is made before
the end of the period to be extended (or further extended).

No effect on filing indictments in other courts

(8) This section does not prevent an indictment of the accused for the
indictable offence being filed in another court that has jurisdiction
in relation to the offence.

23BG Consequences of not filing indictment within time

(1) If the accused is committed for trial before the Court for an
indictable offence and an indictment is not filed in the Court within
the time required by section 23BF, the Court may:

(a) discharge the accused; and

(b) make such other orders as it thinks appropriate in the
circumstances.

(2) Subsection (1) has effect subject to subsections (3) and (4).

(3) The Court must not:

(a) proceed with thetrial asif an indictment had been filed in the
Court; or

(b) acquit the accused of the offence.

(4) Subsection (1) does not apply if an indictment of the accused for
the indictable offenceisfiled in another court that has jurisdiction
in relation to the offence.
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23BH Amending indictments

Amendments before a trial

(1) The prosecutor may, in accordance with the Rules of Court, amend
(or replace) an indictment in relation to an accused at any time
during the proceedings before the start of atrial of the accused on
the indictment.

Note: A trial starts when the accused is arraigned before ajury (see
subsection 23FA(2)).

Amendments during a trial

(2) During atria of the accused on an indictment, the prosecutor may
amend (or replace) the indictment in relation to the accused only
with the leave of the Court.

Consequences of amending indictments

(3) If the prosecutor replaces an indictment under subsection (1) or (2),
the Court must dismiss the replaced indictment.

(4) If anindictment is amended or replaced, the Court may make such
orders asit thinks appropriate in the circumstances.

Note: If, for example, an indictment was amended to remove a count against
the accused, the Court could discharge the accused in relation to that
count.

(5) This section does not affect the amendment of an indictment under
other provisions of this Division.

Subdivision C—Pre-trial matters (hearings, disclosure and
guashing indictments)

23CA Pre-trial hearings

(1) Assoon as practicable after an indictment isfiled in the Court, the
Court must:
(a) order the prosecutor and the accused to attend a pre-trial
hearing before the Court; and
(b) at the hearing, direct the accused to enter a pleato each count
in the indictment that relates to the accused.
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(2) Beforeatrial on the indictment starts, the Court may order the
prosecutor and the accused to attend one or more further pre-trial
hearings before the Court.

Note:

The Court may also order pre-trial disclosure (see subsection
23CD(1)).

23CB Court may makeordersduring pre-trial hearings

(1) During apre-tria hearing, the Court may make orders and
determinations for the efficient management and disposal of atrial
on the indictment.

(2) Without limiting subsection (1), the Court may do any or all of the
following under that subsection:

(@

(b)
(©)

(d)
()

(f)

make orders, or give leave, under Subdivision B (matters
relating to indictments);

hear and determine an objection to the indictment;

make an order under subsection 23CD(1) (pre-tria
disclosure);

determine the admissibility of evidence;

hear and determine a submission that the matter should not
proceed to trial for areason not mentioned in a preceding
paragraph of this subsection;

rule on amatter of law that may arise during atrial on the
indictment.

Notel:  The Court could, for example, rule whether business records are

admissible.

Note 2: For the purposes of paragraph (2)(b), the bases on which the accused

may object to an indictment are set out in subsection 23CP(1).

(3) If atrial on the indictment starts, an order or determination under
subsection (1) applies for the trial unless the Court is satisfied that
to follow the order or determination would be contrary to the
interests of justice.

23CC Mattersthat must beraised during pre-trial hearings

If amatter covered by paragraph 23CB(2)(b) or (e) was not raised
during the pre-trial hearings for an indictment, the matter cannot be
raised during the trial unless the Court is satisfied that to not do so
would be contrary to the interests of justice.
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23CD Pre-trial and ongoing disclosure

(1) After theindictment isfiled in the Court and before atrial on the
indictment starts, the Court may order:

(a) the prosecutor to give the accused notice of the case for the
prosecution in accordance with section 23CE; and

(b) the accused, after having been given notice of the case for the
prosecution, to give the prosecutor notice of the accused's
response in accordance with section 23CF; and

(c) the prosecutor, after having been given notice of the
accused’ s response, to give the accused notice of the
prosecution’ s response to the accused’ s responsein
accordance with section 23CG; and

(d) the prosecutor and the accused to make ongoing disclosures
in accordance with section 23CH until, for each count in the
indictment relating to the accused, the accused is either:

(i) convicted of the offence covered by the count; or
(ii) discharged in relation to the count.

The order may specify the time within which each disclosureisto
be made.

(2) The accused must give the following to the prosecutor as soon as
practicable after the accused’ sfirst pre-trial hearing before the
Court in relation to the indictment:

(a) if at thetria the accused proposes to adduce supporting
evidence of an alibi—notice of particulars, prepared in
accordance with the Rules of Court, of that aibi;

(b) if at thetrial the accused proposes to adduce supporting
evidence that the accused was suffering from a mental
impairment (within the meaning of section 7.3 of the
Criminal Code)—notice of particulars, prepared in
accordance with the Rules of Court, of that impairment.

Note: A party may also be required to disclose additional information as a

result of other laws (for example, subsection 44Z2ZR0O(2) of the Trade
Practices Act 1974).

23CE Disclosure of casefor the prosecution

The notice of the prosecution’ s case must include the following:
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(&) an outline of the prosecution’s case that sets out the facts,
matters and circumstances on which the prosecution’s caseis
based;

(b) for each witness the prosecutor proposesto call at thetrial:

(i) acopy of asigned statement by the witness that sets out
the evidence the witnessisto give at thetria; or
(ii) awritten summary of the evidence the witnessisto give
at thetrial;

(c) for each witness:
(i) the prosecutor does not propose to call at the trial; but

(if) who has signed a statement that sets out the evidence
the witness could give at the tridl;

acopy of the signed statement;

(d) copies of any documents the prosecutor proposes to tender at
thetrial,;

(e) copiesof, or an invitation to inspect, any other exhibits the
prosecutor proposes to tender at the trial;

(f) acopy of any report, relevant to thetrial, that has been
prepared by an expert witness whom the prosecutor proposes
to call at thetrid;

(g) acopy or details of any information in the prosecutor’s
possession that might adversely affect the reliability or
credibility of a prosecution witness;

(h) acopy or details of any information, document or other thing
in the prosecutor’ s possession that the prosecutor reasonably
believes contains evidence that may be relevant to the
accused' s case;

(i) if the prosecutor reasonably believesinformation in the
prosecutor’ s possession suggests the existence of evidence
that may be relevant to the accused’ s case—a copy or details
of so much of that information asis necessary to suggest that
existence;

(i) alist identifying:

(i) any information, document or other thing not in the
prosecutor’ s possession that the prosecutor reasonably
believes contains evidence that may be relevant to the
accused’ s case; and

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
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(i) for each item of information, and each document or
other thing, a place where the prosecutor reasonably
believes the item, document or thing to be;

(k) acopy or details of any information, document or other thing
in the prosecutor’ s possession that is adverse to the accused' s
credit or credibility;

and may include other matters.

Note: Information and things do not need to be disclosed more than once
(see section 23CK).

23CF Accused’sresponse

(1) The notice of the accused’ s response to the notice of the
prosecution’ s case must include the following:

() astatement setting out, for each fact set out in the notice of
the prosecution’ s case:

(i) that the accused agrees that the fact isto be an agreed
fact for the purposes of section 191 of the Evidence Act
1995 at thetria; or

(i) that the accused takes issue with the fact;
and, if the accused takes issue with the fact, the general basis
for taking issue;

(b) astatement setting out, for each matter and circumstance set
out in the notice of the prosecution’s case:

(i) whether the accused takes issue with the matter or
circumstance; and

(if) if the accused does take issue—the general basis for
taking issue;

(c) notice asto whether any statement by a person given under
subparagraph 23CE(b)(i) can be tendered at the trial without
the person being called as awitness at the trial;

(d) notice asto whether the accused requires the prosecutor to
call witnesses to corroborate any specified surveillance
evidence that was notified to the accused by the prosecutor
under section 23CE;

(e) notice asto whether the accused requires the prosecutor to
prove:

(i) the continuity of handling of any specified exhibits; or

(i) the accuracy of any specified exhibits that are
transcripts, summaries or charts;
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that were notified to the accused by the prosecutor under
section 23CE;

(f) inrelation to each report given under paragraph 23CE(f),
notice as to:

(i) whether the accused accepts or contests the opinions
expressed in the report; and

(ii) whether the report can be tendered at trial without the
expert being called as awitness at the trial;

(g) any consent that the accused gives under section 190 of the
Evidence Act 1995 in relation to:

(i) any evidence notified under section 23CE as evidence
proposed to be adduced by the prosecutor; or
(ii) any other evidence relating to thetria;

(h) any consent that the accused gives under section 184 of the
Evidence Act 1995 in relation to the trial;

(k) acopy of any report, relevant to the tria, that has been

prepared by an expert witness whom the accused proposes to
cdl at thetrid;

and may include other matters.

(2) Paragraph (1)(a) and subparagraph (1)(b)(ii) do not require the
accused to disclose details of the accused' s proposed defence.

23CG Prosecutor’sresponse to accused’ sresponse

The notice of the prosecution’ s response to matters contained in the
accused’ s response must include the following:

(a) notice asto whether the prosecutor requires the accused to
prove:
(i) the continuity of handling of any specified exhibits; or
(i) theaccuracy of any specified exhibits that are
transcripts, summaries or charts;
that were notified to the prosecutor by the accused under
section 23CF;

(b) inrelation to each report given under paragraph 23CF(1)(k),
notice asto:
(i) whether the prosecutor accepts or contests the opinions
expressed in the report; and

(if) whether the report can be tendered at trial without the
expert being called as awitness at thetrid;
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(c) any consent that the prosecutor gives under section 190 of the
Evidence Act 1995 in relation to:
(i) any evidence notified under section 23CF as evidence
proposed to be adduced by the accused; or

(ii) any other evidence relating to thetria;

(d) notice of any fact that the prosecutor agrees to as an agreed
fact for the purposes of section 191 of the Evidence Act 1995
at thetrid;

(e) acopy or details of any additional information, document or
other thing in the prosecutor’ s possession that the prosecutor
reasonably believes contains evidence that may be relevant to
the accused’ s case;

(f) if the prosecutor reasonably believes additional information
in the prosecutor’ s possession suggests the existence of
evidence that may be relevant to the accused’ s case—a copy
or details of so much of that information asis necessary to
suggest that existence;

(g) alistidentifying:

(i) any additional information, document or other thing not
in the prosecutor’ s possession that the prosecutor
reasonably believes contains evidence that may be
relevant to the accused’ s case; and

(i) for each item of information, and each document or
other thing, a place where the prosecutor reasonably
believes the item, document or thing to be;

and may include other matters.

Note: Information and things do not need to be disclosed more than once
(see section 23CK).

23CH Ongoing disclosure obligations

(1) If the Court makes an order under subsection 23CD(1) requiring
ongoing disclosure in accordance with this section:

(a) the accused’ s ongoing disclosure obligations are set out in
subsection (2); and

(b) the prosecutor’s ongoing disclosure obligations are set out in
subsections (4) and (5).
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Accused’ s ongoing disclosure obligations

(2) If, contrary (or in addition) to the accused’ s response under
section 23CF, the accused later:
(&) no longer takes issue with, or no longer contests, something
set out in the notice of the prosecution’ s case; or
(b) takesissue with something set out in the notice of the
prosecution’ s case on an aternate or additional basisto the
basis set out in the accused’ s response; or
(c) no longer requires the prosecution to do something, or to
ensure that something is done; or
(d) agrees or accepts, or consents to, something set out in the
notice of the prosecution’s case; or
(e) obtains areport, relevant to the tria, that has been prepared
by an expert witnhess whom the accused proposes to call at
thetrial;
the accused must notify this to the prosecutor. When giving notice

of areport by an expert witness, the accused must include a copy
of the report.

Note: The order may specify the time within which the accused must notify
this to the prosecutor (see section 23CD).

Prosecution’ s ongoing disclosure obligations

(4) If, contrary (or in addition) to the prosecution’s response under
section 23CG, the prosecutor later:
(&) no longer contests something set out in the accused’ s
response; or
(b) nolonger requires the accused to do something, or to ensure
that something is done; or
(c) agrees or accepts, or consents to, something set out in the
accused’ s response; or
(d) obtainsareport, relevant to the trial, that has been prepared
by an expert witness whom the prosecution proposes to call
at thetrid;
the prosecutor must notify this to the accused as soon as
practicable. When giving notice of areport by an expert witness,
the prosecutor must include a copy of the report.

Note: The order may specify the time within which the prosecutor must
notify this to the accused (see section 23CD).
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(5) After giving the prosecution’s response under section 23CG, the
prosecutor must give the accused:

(a) acopy or details of any additional information, document or
other thing in the prosecutor’ s possession that the prosecutor
reasonably believes contains evidence that may be relevant to
the accused’ s case; and

(b) if the prosecutor reasonably believes information in the
prosecutor’ s possession suggests the existence of evidence
that may be relevant to the accused’ s case—a copy or details
of so much of that information asis necessary to suggest that
existence; and

(c) if the prosecutor reasonably believes any information,
document or other thing not in the prosecutor’ s possession
contains evidence that may be relevant to the accused’' s
case—a statement to that effect identifying:

(i) theinformation, document or thing; and

(if) aplace where the prosecutor reasonably believesthe
information, document or thing to be.

Note 1: Information and things do not need to be disclosed more than once
(see section 23CK).

Note2:  Theorder may specify the time within which the prosecutor must give
these things to the accused (see section 23CD).

23CI Copiesof things need not be provided if impracticable etc.

(1) Nothing in this Subdivision requires a copy or details of any
information, document or other thing to be given if it is unlawful,
impossible or impracticable to provide the copy or details.

(2) However, the party to the proceedings required (but for
subsection (1)) to give the copy or details must:

(a) notify the other party of areasonable time and place at which
the information, document or other thing may be inspected;
and

(b) allow the other party a reasonable opportunity to inspect the
information, document or other thing.
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23CJ Personal detailsneed not be provided

(1) Nothing in this Subdivision requires the prosecutor to disclose the
address or telephone number of any witness proposed to be called
by the prosecutor, or of any other living person, unless:

(a) the address or telephone number is a materially relevant part
of the evidence; or

(b) on application by the accused—the Court makes an order
directing the disclosure.

The Court may make orders to protect witnesses, information,

Note:
documents and other things (see section 23HC).

(2) The Court must not make an order under paragraph (1)(b) directing
the disclosure of information unlessit is satisfied that:
(a) the accused needs the information to prepare properly for the
hearing of the evidence for the prosecution; and
(b) if the disclosureislikely to present arisk to a person’s safety
or welfare—the accused’ s need for the information
outweighs thisrisk.

(3) Thissection does not prevent the disclosure of an addressiif:
(a) thedisclosure does not identify it as a particular person’s
address; and
(b) it could not reasonably be inferred from the matters disclosed
that it isa particular person’ s address.

4 If:
(a) astatement isto be given to the accused; and
(b) the statement contains an address or telephone number that
must not be disclosed;
the address or telephone number may, without reference to the
person who made the statement, be deleted from the statement, or
rendered illegible, before the statement is given to the accused.

23CK Things need not be disclosed to a party more than once

A party to indictable primary proceedings (the current
proceedings) need not disclose anything under this Subdivision to
another party if the first-mentioned party has already disclosed it to

the other party:
(&) during the current proceedings; or

No. 106, 2009
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(b) during committal or other proceedings relating to an offence
founded on alleged facts that are the same or substantially the
same as those for an offence being prosecuted in the current
proceedings.

23CL Effect on legal professional privilege and other privileges and

(D

(2)

)

(4)

()

duties etc.

Litigation privilege not an excuse for failing to comply with
pre-trial disclosure requirements

A party is not excused from disclosing material under this
Subdivision on the basis of litigation privilege claimed by the party
in relation to the material.

Note: The party can still be excused from disclosing material on the basis of
advice privilege (that is, privilege that would, if the material were
evidence to be adduced in the Court, protect against a disclosure
covered by section 118 of the Evidence Act 1995).

This Subdivision does not otherwise:

(a) abrogate or affect the law relating to legal professional
privilege; or
(b) amount to awaiver of legal professional privilege.

Note: This means, for example, that legal professional privilege will apply
for thetrial.

Other privileges and duties unaffected

This Subdivision does not abrogate or affect:

(a) the operation of the National Security Information (Criminal
and Civil Proceedings) Act 2004; or

(b) thelaw relating to public interest immunity.

This Subdivision does not abrogate or affect the law relating to any
duty of a person investigating the accused to ensure that
information and other things are disclosed to the prosecutor or the
accused.

Definitions

In this section:
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legal professional privilege includes privilege (however described)
under Division 1 of Part 3.10 of the Evidence Act 1995, or asimilar
law of a State or Territory.

litigation privilege means privilege (however described) that
would, if the material were evidence to be adduced in the Court,
protect against a disclosure covered by section 119 of the Evidence
Act 1995.

23CM Consequences of disclosurerequirements

(D

(2)

©)

(4)

Orders to ensure non-compliance does not unfairly affect the other
party

The Court may make such orders as it thinks appropriate to ensure
that:

(a) any failure by the prosecutor to comply with an order under
subsection 23CD(1) does not cause unfairness to the accused;
and

(b) any failure by the accused to comply with an order under
subsection 23CD(1) does not prejudice the prosecutor’s
ability to efficiently conduct the prosecution.

However, the Court must not make an order under subsection (1) if
it would result in an unfair trial.

Certain evidence cannot be adduced at trial unlessthereisearlier
disclosure

If the accused fails to comply with subsection 23CD(2) in relation
to an alibi, the accused may only adduce evidence of the alibi with
the leave of the Court.

If the accused fails to comply with subsection 23CD(2) in relation
to amental impairment (within the meaning of section 7.3 of the
Criminal Code), the accused may only adduce evidence that the
accused was suffering from the impairment with the leave of the
Court.

23CN Restricting further disclosure of disclosed material

(1) This section restricts what a person (the entrusted person) may do

with any information, document or other thing (the protected
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material) the person obtains as the result of a disclosure under this
Subdivision.

(2) The entrusted person commits an offence if the person discloses
any protected material to another person.

Penalty: Imprisonment for 2 years.

(3) Each of the following is an exception to the prohibition in
subsection (2):
(a) thedisclosureisfor the purposes of the proceedings for
which the entrusted person obtained the protected material;
(b) the Court has given leave for the disclosure;

(c) thedisclosure happens for the purposes of, or in connection
with, the performance of the duties of the entrusted person’s
official employment;

(d) thedisclosureis of protected material that has already been
lawfully disclosed in proceedings in open court.

Note: A defendant bears an evidential burden in relation to a matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).
(4) Theentrusted person is not to be required:

(a) to produceto acourt or tribunal any document that is or
contains protected material; or

(b) to disclose protected material to a court or tribunal.
(5) Inthissection:
disclose means divulge or communicate.

official employment means:
(@) serviceas:
(i) the Director of Public Prosecutions; or

(ii) amember of the staff of the Office of the Director of
Public Prosecutions; or

(iii) a Special Prosecutor under the Special Prosecutors Act
1982; or

(iv) the Attorney-General; or

(v) aperson appointed by the Governor-General in relation

to the prosecution for which the entrusted person
obtained the protected material; or
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(b) representing, or otherwise performing services for, a person
referred to in paragraph (a); or

(c) exercising the powers, or performing the functions, of the
Director of Public Prosecutions.

23CO Restricting admissibility of disclosed material asevidencein
other proceedings

(1) The Court may order that any or all of the materia disclosed under
this Subdivision is not admissible:

(a) inany other proceedings before the Court; or

(b) in any other court (whether exercising federal jurisdiction or
not); or

(c) inany proceedings before a person authorised by alaw of the
Commonwealth or of a State or Territory, or by the consent
of the parties, to hear evidence.

(2) An order made under subsection (1) ceases to have effect if, during
the indictable primary proceedings, the material is lawfully
disclosed in open court.

(3) The Court may, on the application of an interested person (whether
during the indictable primary proceedings or otherwise), order that
an order made under subsection (1) be:

(a) setaside; or
(b) varied;
if the Court issatisfied it isin the interests of justice to do so.

(4) The Court may, before making an order under subsection (3),
direct that notice of the application be given to such persons asit
thinksfit or be published in such manner asit thinks fit, or both.

23CP Objecting to indictments

e accused may object to a count in the indictment on the basis
1) Th sed bj intheindi he basi
of:

(@) aformal defect apparent on the face of the indictment; or
(b) the Court lacking jurisdiction; or

(c) autrefoisacquit or autrefois convict; or

(d) apardon.
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Note: The objection must be raised during a pre-tria hearing unless the
Court allows otherwise (see section 23CC).

(2) If the Court upholds the objection, the Court may:
(@) inevery case:
(i) make an order quashing the count in relation to the
accused; and
(ii) if after quashing the count, no counts remain in the
indictment in relation to the accused or any other
accused—make an order quashing the indictment; and
(iii) discharge the accused in relation to the count; and
(iv) make such other orders as it thinks appropriate in the
circumstances; or
(b) if the objection is covered by paragraph (1)(a)—make an
order for the amendment of the indictment to remove the
defect instead of quashing the count.

23CQ Examining witnesses after committal in absence of thejury

(1) After theindictment isfiled in the Court, the Court may direct a
person to appear for examination before the Court or a Judge, the
Registrar, a Deputy Registrar, a District Registrar or a Deputy
District Registrar of the Court if:

() aparty appliesfor the direction; and

(b) the prosecutor has disclosed that the prosecutor proposes to
call the person as awitness at atria on the indictment; and

(c) if theindictment was filed in the Court as aresult of
proceedings in which the accused was committed for trial—
the person was not examined in those proceedings; and

(d) the applicant satisfies the Court that it would be contrary to
the interests of justice to proceed to trial without the person
being examined.

Note: A person examined under this section will be examined in the absence
of ajury.

(2) The Court may make such orders as it thinks appropriate in the
circumstances to give effect to adirection under subsection (1).

(3) A direction under subsection (1) may permit either or both of the
parties to examine the person named in the direction.
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(4) For the purposes of paragraph (1)(d), the absence of committal
proceedings does not, of itself, mean it will be contrary to the
interests of justice to proceed to trial without the person being
examined.

Subdivision D—Pre-trial matters (empanelling the jury)

23DA Simplified outline

The following is asimplified outline of this Subdivision:

*  Therearerules about the number of jurorson ajury.

»  Before convening jury panelsfor trialsin a State or Territory,
the Sheriff needs to determine one or more jury districts for
the State or Territory. A jury roll for each jury district can then
be obtained.

* Not everyoneon ajury roll isqualified to serve asajuror.
*  For each trial, the Sheriff convenes ajury panel by:

(@) selecting thejury district and preparing ajury list
from the corresponding jury roll; and

(b) randomly selecting some of the persons on the jury
list and summonsing them to attend court for jury
service.

»  Thejury isthen selected from those persons on the jury panel.

e A person on the jury panel will not become ajuror if they are
excused from jury service, or if their inclusion onthe jury is
successfully challenged. A potential juror may also be asked
to temporarily stand aside during the selection of the jury.

23DB Application to criminal proceedings

This Subdivision appliesin relation to juries for indictable primary
proceedings.
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23DC Number of jurorson jury

(1) The number of jurorson ajury is:
(@ 12;0r
(b) such larger number (not exceeding 15) as the Court orders.

(2) Anorder under paragraph (1)(b) must be made before the jury is
empanelled for the proceedings.

23DD Continuation of thetrial with areduced jury

(1) Subject to subsection (3), if ajuror isdischarged during atrial, the
Court may direct that thetrial continue with the remaining jurors.

Note: For when ajuror is discharged, see Subdivision E.

(2) If the Court gives adirection under subsection (1) after the jury has
retired to consider its verdict on a count in the indictment, the
verdict of the remaining jurors has the same effect asif it were the
verdict of all the persons who were jurors when the jury retired to
consider its verdict.

Note: There must not be more than 12 jurors when the jury retiresto
consider its verdict (see section 23DE).

(3) A trial must not continue with fewer than 10 jurors.

23DE Ballot to reduce additional jurors

If, before the jury is asked to retire to consider its verdict on a
count in the indictment, there are more than 12 jurors, a ballot must
be conducted to select at random 11 of the jurors who, together
with the jury foreperson, will consider the verdict.

Notel:  Thismeansthejury foreperson isexcluded from the balot. For the
appointment of the jury foreperson, see section 23EA).

Note2:  Thejurors not selected in the ballot are discharged at the end of the
conduct of the ballot (see section 23EJ).

23DF Jury districts (establishment and boundaries)

(1) The Sheriff may, in writing, determine that the electoral Divisions
specified in the determination constitute ajury district for a
particular State or Territory.

(2) There may be more than one jury district for a State or Territory.
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(3) A determination made under subsection (1) isnot alegidative
instrument.

23DG Jury roll for ajury district
(1) The Sheriff may prepare awritten jury roll for ajury district.

(2) A jury roll prepared under subsection (1) is not alegidative
instrument.

23DH Qualification and liability for serving on jury

Qualification for serving on jury

(1) A personisqualifiedto serveasajuror if:
(@) the person’snameison thejury roll for the applicable jury
district; and
(b) the person isentitled to vote at elections of Members of the
House of Representativesin accordance with subsection
93(2) of the Commonwealth Electoral Act 1918.

This subsection has effect subject to sections 23DI and 23DJ.

Notel: A personon thejury roll who isentitled to vote may not be qualified
to serve as ajuror, see sections 23DI and 23DJ.

Note 2: For applicable jury district, see section 23DL.
Liability to serve on jury

(2) A personwho isqualified under subsection (1) to serve asajuror is
liable to serve as ajuror in particular proceedings unless the
person:

(a) isexcused from that service for those proceedings under
section 23DQ, 23DR or 23DV; or

(b) isdischarged asajuror or potential juror for those
proceedings under Subdivision E.

Lack of qualification does not affect validity of verdict

(3) Anything done by ajury isnot invalid merely because ajuror on
the jury was not qualified to serve asajuror.
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23DI Disqualification from serving on jury (convictions, char ges,

detention ordersetc.)

When a person is not qualified

(1) A personisnot qualified to serve asajuror if:

(a) the person has been:
(i) convicted of an offence against alaw of the
Commonwealth, a State or a Territory; and
(i) sentenced to imprisonment for life, or to serve aterm of
imprisonment of more than 12 months, as aresult of the
conviction; or
(b) the person has been:
(i) convicted of an offence against alaw of aforeign
country; and
(ii) sentenced to death, imprisonment for life, or to serve a
term of imprisonment of more than 12 months, as a
result of the conviction; or
(c) the person has been:
(i) tried for an offence against alaw of the Commonwealth,
a State, a Territory or aforeign country; and
(ii) ordered to be detained for life, or for a period of more
than 12 months, in a hospital, juvenile facility or other
detention facility asaresult of thetrial; or
(d) the person has, within the last 10 years, been:

(i) convicted of an offence against alaw of the
Commonwealth, a State, a Territory or aforeign
country; and

(ii) sentenced to serve aterm of imprisonment (including by
way of periodic detention) as aresult of the conviction;
or

(e) the person has, within the last 10 years, been:

(i) tried for an offence against alaw of the Commonwealth,
a State, a Territory or aforeign country; and

(ii) ordered to be detained in a hospital, juvenile facility or
other detention facility as aresult of thetrial; or

(f) the personis currently:

(i) serving aterm of imprisonment (including by way of

periodic detention); or
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(if) being detained in a hospital, juvenile facility or other
detention facility; or
(iii) subject to an order for periodic home detention or

periodic detention in a hospital, juvenile facility or other
detention facility; or

(g) thepersoniscurrently subject to:
(i) agood behaviour bond or community service order; or
(ii) asimilar order; or

(h) the person is currently being held in custody for the

commission, or suspected commission, of acriminal offence;
or

(i) the person:
(i) has been charged with an offence against alaw of the

Commonwealth, a State, a Territory or aforeign
country; and

(i) iscurrently at liberty in respect of the offence until the
person is required to appear before a court in respect of
the offence.

Note: For paragraph (i), the person will be at liberty in respect of the offence
if bail is granted for the offence.

Extended meaning of serving a term of imprisonment

(2) For the purposes of subsection (1), serving a term of
imprisonment includes:

(@) the case where:

(i) aperson has been sentenced to aterm of imprisonment;
and

(ii) the sentence has been suspended; and
(iii) the period of suspension has not ended; and
(b) the case where:

(i) aperson has been sentenced to aterm of imprisonment;
and

(ii) the person has started serving the sentence; and

(iii) the person has been released on parole or probation or
on asimilar basis; and

(iv) that period of release has not ended.
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Disregard convictions etc. that have been set aside

(3) For the purposes of this section, disregard a conviction, sentence or
order if the conviction, sentence or order has been set aside on
appeal or as aresult of a pardon.

23DJ Disqualification from serving on jury (professional
ineligibility)
(1) A personisnot qualified to serve asajuror if the person is:

(&) the Governor or Administrator of a State or Territory; or
(b) ajudge, or other judicial officer, of a court of a State or
Territory; or
(c) amember of the Parliament or Legidlative Assembly of a
State or Territory; or
(d) aquaified lega practitioner who holds alegal practising
certificate in a State or Territory; or
(e) aperson whose duties or activities involve or are connected
with:
(i) theinvestigation or prosecution of criminal offences; or
(ii) the administration of justice; or
(iii) the punishment of offenders; or
(f) aperson who:
(i) isexcluded by a State or Territory law from serving as a
juror in acourt of that State or Territory; and
(i) isso excluded because the person’s current duties or
activitiesinvolve or are connected with public
administration or emergency services.

(2) Subsection (1) has effect in addition to:

(a) section 147 of the Navigation Act 1912 and any other law
that exempts other categories of persons from serving as

jurors; or
(b) the Jury Exemption Act 1965 and any other law that provides
that other categories of persons are not liable to serve as
jurors.
For the purposes of this Division, a person exempt from serving, or
not liable to serve, asajuror under alaw referred toin
paragraph (a) or (b) istaken to be not qualified to serve asajuror.
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(3) Subsection (1) applies whether the position the person holdsis paid
or not.

23DK When Sheriff isto conveneajury panel

(1) The Court may give the Sheriff awritten direction to convene a
jury panel for indictable primary proceedings.

(2) Thedirection must specify the place (the sitting place) in the State
or Territory wherethe jury isto sit.

(3) The Sheriff must comply with the direction.

23DL Sheriff to select thejury district for the proceedings

(D) The Sheriff must, in writing, determine which jury district isto
apply to the proceedings. Thisjury district (the applicable jury
district) must be:

(@) thejury digtrict (if any) that includes the sitting place; or
(b) another jury district, in the same State or Territory asthe
sitting place, that is near the sitting place.

(2) A determination made under subsection (1) isnot alegidative
instrument.

23DM Sheriff to preparethejury list for the proceedings
(1) The Sheriff must prepare ajury list for the proceedings.

(2) Thejurylist consists of:
(@) the names and addresses; and
(b) if readily available to the Sheriff—the dates of birth and sex;
of persons that the Sheriff selects from the jury roll for the
applicable jury district.
Notel:  Thejury list may be supplemented under subsection (5).
Note2:  The Sheriff may remove a person’s name from the jury list under
section 23DO.

(3) The personsto beincluded in the jury list are to be selected at
random from the jury roll.

(4) The number of personsto be selected is the number the Sheriff
thinks is adeguate to allow ajury to be empanelled.
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(5) If:
(&) ajury list has been prepared under subsection (1); and
(b) thejury list no longer contains the number of persons the
Sheriff thinks is adequate to allow ajury to be empanelled;

the Sheriff may supplement the list by selecting additional persons,
who have not already been summonsed under section 23DP for the
jury, at random from the jury roll for the applicable jury district.

Note: The situation described in paragraph (b) may arise because of alarger
than expected number of persons being removed from the list under
section 23DO.

(6) A jury listisnot alegidative instrument.

23DN Investigation and questionnaires

(1) The Sheriff may make such enquiries as he or she thinks necessary
to determine whether a person included on the jury list:

(a) isnot qualified to serve asajuror; or
(b) should be excused from serving as ajuror.

(2) Without limiting subsection (1), the Sheriff may send a
questionnaire to some or all of the personsincluded in the jury list.

(3) A person who receives a questionnaire under subsection (2) must
compl ete the questionnaire in the manner specified and return it to
the Sheriff within 14 days.

Note: It isan offenceif the person fails to return, or properly complete, the
guestionnaire (see section 58AE).

(4) A failure by aperson to comply with subsection (3) does not affect
the retention of the person’s name on the jury list.

(5) After preparing the jury list, the Sheriff may:

(a) givethe Commissioner of the Australian Federal Police the
name and other details of any or al of the personsincluded in
thejury list; and

(b) request the Commissioner to give information about the
criminal history (if any) of each of those persons.

The Commissioner must give the information to the Sheriff.

(6) The Sheriff may give the Court any information that the
Commissioner gives the Sheriff under this section.
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Note: If the information indicates that the person is not qualified, the Sheriff
has power to remove the person’s name from the jury list under
section 23DO and there is no need to pass the information on to the

Court.

(7) The Sheriff must not disclose information given to the Sheriff by
the Commissioner under this section except:
(a) tothe Court under subsection (6); or
(b) otherwise for the purposes of this Act.

23DO Removing namesfrom jury list

The Sheriff must remove a person’s name from the jury list if the
Sheriff is satisfied that:
(a) the personisnot qualified to be ajuror; or
(b) the Sheriff would excuse the person from serving on the jury:
(i) under section 23DQ if the person were a potential juror
who had applied under that section to be excused; or
(if) under section 23DR if the person were a potential juror.

23DP Jury summonses
(1) The Sheriff must issue summonses to a sufficient number of
persons on the jury list to alow the empanelment of thejury.

Note: It isan offence if a person issued with a summons fails to attend for
jury service in accordance with the summons, and the person has not

been excused (see section 58AA).

(2) The personsto be summonsed are to be selected at random from
thejury list.

(3) A summonsto aperson must be in the form, and be served, as
provided for in the Rules of Court.

(4) The Sheriff may withdraw a summons issued under this section.

23DQ Sheriff’s power to excuse—on application

(1) A potentia juror (or an interested person on the potentia juror’s
behalf) may apply to the Sheriff, at any time before the potential
juror is seated in the jury box under section 23DU, for the potential
juror to be excused from serving on the jury.
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(2) The Sheriff may excuse the potential juror if the Sheriff is satisfied
that there is good cause to excuse the potential juror because of:
(a) the potential juror’s health; or
(b) undue hardship, financial or otherwise, to the potential juror,
or to another person, if the potential juror is not excused; or
(c) the potential juror’s recent service on ajury in any
jurisdiction in Australia; or
(d) substantial inconvenience to the public resulting from the
potential juror’s serving on thejury; or
(e) the potential juror’sinability, in all the circumstances, to
perform the duties of ajuror to areasonable standard.

Note: For paragraph (€), the Sheriff must have regard to the Disability
Discrimination Act 1992.

23DR Sheriff’s power to excuse—on own initiative

(1) Atany time before apotential juror is seated in the jury box under
section 23DU, the Sheriff may excuse the potential juror from
serving on the jury if the Sheriff is satisfied that the potential juror:

(@ is, in al the circumstances, unable to perform the duties of a
juror to areasonable standard; or

(b) isotherwise not required for jury service.

Note: The Sheriff must have regard to the Disability Discrimination Act
1992.

(2) If the Sheriff becomes aware that a potential juror is not qualified
to serve as ajuror, the Sheriff must excuse the potential juror from
serving on the jury.

23DS Preparing thejury panel

(1) The Sheriff must prepare ajury panel by listing the names,
addresses and dates of birth of:

(a) each potential juror who has attended in accordance with a
jury summons; or

(b) an adequate number of potential jurors, selected at random,
from those who have attended in accordance with ajury
summons.

(2) Only potential jurors who:
(@) arequadlifiedto serveasjurors; and
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(b) are not excused from serving on the jury;
are to be included on the jury panel.

(3) The Sheriff must assign a number to each potential juror who is
included on the jury panel, indicating the number next to the
person’s name on the list prepared.

(4) A potential juror, who is not excused by the Sheriff, remainsliable
to be included on the jury panel until the potential juror is
discharged.

Note: A potentia juror will be discharged if excused or successfully
challenged (see section 23ElI).

23DT Preparingto empanel thejury

(1) At the beginning of the trial, the Sheriff must:

(&) givethe Court thelist of potential jurors on the jury panel
prepared under subsection 23DS(1); and

(b) facilitate the attendance in court of those potentia jurors.

(2) Before the selection of persons to be empanelled as the jury for the
trial, the Court must inform the parties to the trial that:

(a) the potential jurors whose names and/or numbers are to be
called may become jurorsfor the trial; and

(b) if the party wishesto challenge any of them, the party must

make the challenge before the potential juror sitsin the jury
box.

(3) Before the selection of persons to be empanelled asthe jury for a
trial, the Court must:

(&) inform the potential jurors on the jury panel of the nature of
the trial in question, including the offences for which the
accused is being tried; and

(b) inform the potential jurors on the jury panel of the identities
of:

(i) the parties; and
(i) to the extent known to the Court, the principal witnesses
to be called during thetrial; and

(c) call on the potential jurors on the jury panel to apply to be
excused if they consider that:
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(i) they are not able to give impartial consideration to the
case; or

(ii) they should be excused for any other reason.

23DU Empanelling thejury

(1) The Court must ensure that an officer of the Court calls:
(a) the name; or
(b) if adirection under section 23EB has modified the
procedure—the number;
of apotential juror selected at random from the jury panel.

(2 If:
(8) 2 or more potential jurors have the same name; and
(b) their nameis required to be called under subsection (1);
the officer of the Court must call their name and number.

(3) If apotentia juror’s name and/or number is called, the potential
juror must sit in the jury box unless, before the potential juror can
do so, the potential juror is.

() excused under this Subdivision from serving on the jury; or
(b) stood aside under section 23DZA; or
(c) discharged under subsection 23EI(2).

Note: A potentia juror is discharged under subsection 23EI(2) if the
potential juror’sinclusion on the jury is successfully challenged (see
sections 23DX to 23DZ).

(4) The officer of the Court must continue to call the names and/or
numbers of potential jurors, as provided under subsection (1), until
the required number of jurors under section 23DC are seated in the
jury box.

(5) When the required number of jurors under section 23DC are seated
in the jury box, those potential jurors must be sworn or make an
affirmation.

(6) When every potential juror seated in the jury box has been sworn,
or has made an affirmation, those potential jurors are taken to have
been empanelled as the jury for thetrial.
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23DV Court’s power to excuse a person from serving on jury

(1) Beforeapotential juror sitsin the jury box, the Court may:
(a) if the potentia juror requests (including by giving a note to
the Judge); or
(b) of the Court’s own motion;

excuse the potential juror from serving on the jury if the Court is
satisfied that it is appropriate to do so in the circumstances.

(2 If:
(8) ajury has been empanelled under section 23DU; and
(b) either:
(i) thejury isnot discharged under subsection 23EL (1); or
(ii) if the jury is so discharged, the Court does not give a
direction under subsection 23EM(3);

al the potentia jurors who were not empanelled for the trial are
taken to be excused by the Court from serving on the jury.

23DW Supplementary jurors

(1) If thereisan insufficient number of potential jurors available on
the jury panel for empanelment of the jury under section 23DU, the
Court may direct the Sheriff to supplement the jury panel by:

(a) if theorigina panel did not include each potential juror who
attended in accordance with a jury summons—sel ecting
additional potential jurors from those attending in the same
manner as was done in the formation of the original panel
under section 23DS; or

(b) both:

(i) causing additional summonses to be issued under
section 23DP to persons not already summonsed under
that section for the jury; and

(i) selecting additional persons from those summonsed and
appearing in accordance with that section, in the same
manner as was done in the formation of the original
panel under section 23DS; or

(c) selecting a sufficient number of personsin the vicinity of the
Court who are qualified to serve on the jury.
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(2) For the purposes of this Division, a person selected under
paragraph (1)(c) is taken to be a potentia juror included on the jury
panel.

23DX Challengesto potential jurors—general

(1) Thissection and sections 23DY and 23DZ set out each party’s
rights to challenge the inclusion of a potential juror in ajury.

(2) If aparty wishesto challenge the inclusion of a potentia juror in
the jury, the party must do so:

(a) after the potential juror’s name and/or number has been
cdlled in accordance with section 23DU; and

(b) before the potential juror sitsin the jury box.

(3) If:
(@) theinclusion of apotentia juror on the jury is challenged,
and

(b) the challengeisupheld;
the potential juror must not be empanelled on the jury.

Note: The potential juror is taken to be discharged (see subsection 23EI1(2)).

23DY Challengesfor cause

(1) Each party to the proceedings may exercise an unlimited number of
challenges for cause.

(2) A chalengeto apotential juror for cause must be tried by a Judge
before whom the jury is being empanelled.

23DZ Peremptory challenges

The accused is entitled to:
(&) 4 peremptory challenges; and
(b) an additional peremptory challenge if more than 12 jurors are
to be empanelled for the proceedings.

Note: If more than one accused is being tried (see sections 23BB and 23BD),
then each accused is entitled to this number of challenges.
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23DZA Prosecutor may request that potential jurorsbe stood aside

(1) Thissection sets out the prosecutor’ s right to request that a
potential juror be stood aside.

(2 If:
(a) apotentia juror’'s name and/or number is called under
subsection 23DU(1); and

(b) before the potential juror sitsin the jury box, the prosecutor
reguests the Court to order the potential juror to stand aside;

the Court must order the potentia juror to stand aside until al other
potential jurors on the jury panel have been called for afirst time.

(3) If:
(a) al potential jurors on the jury panel have been called for a
first time; and
(b) thereisfewer than the required number of jurors under
section 23DC seated in the jury box;

any potential juror who has been ordered to stand aside is eligible
to have his or her name and/or number called a second timein
accordance with section 23DU.

Note: Subsection 23DU(1) requires potential jurorsto be called at random.
(4) If apotential juror has his or her name and/or number called for a

second time in accordance with subsection (3) the prosecutor may
not request that the potential juror be stood aside.

Note: The prosecutor may still challenge the potential juror’sinclusionin
the jury (see section 23DY).

(5) The prosecutor is entitled to:
(8) 4 requests under subsection (2); and

(b) an additional request under subsection (2) if more than 12
jurors are to be empanelled for the proceedings.

Subdivision E—Other jury matters

23EA Appointing thejury foreperson

The jury must appoint aforeperson:
(@) when directed by the Court; or
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(b) in the absence of such a direction—as soon as practicable
after being empanelled.

23EB Confidentiality directions

(1) The Court may give such directions as the Court thinks necessary
in order to protect the security of ajuror or potential juror.

(2) Without limiting subsection (1), the Court may direct that a
potential juror:

(&) be called under subsection 23DU(1) by number only; and
(b) bereferred to during the proceedings by number only.

(3) A direction under this section may cover more than one juror or
potential juror.

23EC Thingsto help jury understand issues

(1) The Court may order such things (including copies of documents)
asit thinks appropriate in the circumstances to be given to the jury
to assist the jury to understand issues during thetrial.

(2) The Court may specify in an order under subsection (1) when, and
the manner in which, the things are to be given to the jury.

23ED Recallingthejury for further directionsor evidence

After the jury retires to consider its verdict on a count in the
indictment, but before the jury reachesits verdict on the count, the
Court may recall the jury in order for the jury:

(a) tobegiven further directions; or
(b) to hear further evidence.

23EE When jury can separate

(1) Thejury:
(&) may separate at any time before the jury retires to consider its
verdict on a count in the indictment; but

(b) must not separate after the jury retires to consider its verdict
on the count;

unless the Court orders to the contrary.
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(2)

The Court need not be in the presence of the jury when making an
order under subsection (1).

23EF Directionsand potential jurorsand jurors

(1)

(2)

Each juror is subject to the direction of the Sheriff and the Couirt.
Note: Failing to comply with adirection is an offence (see section 58AC).
Each potential juror is, after attending for service asajuror in

accordance with the jury summons, subject to the direction of the
Sheriff and the Court.

Note: Failing to comply with adirection is an offence (see section 58AB).

23EG Sheriff’spowers

(D

)

3

(4)

Investigations

The Sheriff must investigate whether the verdict of ajury is being,
or has been, affected because of the improper conduct of ajuror or
jurorsif:

(a) the Sheriff has reason to suspect that the verdict is being, or
has been, so affected, and the Court has consented to the
investigation; or

(b) the Court requests the investigation.

Note: During and after the investigation, the Court or the Sheriff can give a
direction to ajuror under section 23EF.

The Sheriff must report the outcome of the investigation to the
Court.

Disclosing information

Subsection (4) appliesin relation to a person (the officer) whose
duties include convening juries for trials before a court of a State or
Territory.

The Sheriff may disclose to the officer information identifying a
juror or former juror so that the officer can consider whether to
summons the juror or former juror when convening atrial before
the State or Territory court.

Note: For specification by class, see subsection 46(3) of the Acts
Interpretation Act 1901.
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23EH Jurors remuneration

The regulations may provide for remuneration and allowances to
be payable to the following persons:

(a) apotentia juror who attends for serviceasajuror in
accordance with a summons issued under section 23DP;

(b) ajuror.
23El Discharge of potential jurors

(1) A potential juror is discharged if the potential juror is excused from
serving on the jury under Subdivision D.

(2) A potential juror is discharged if a challenge to the inclusion of the
potential juror on the jury is upheld.

23EJ Discharge of jurors—by law

(1) A jurorisdischarged if the juror isnot selected in aballot
conducted under section 23DE in relation to the jury.

(2) A juroristaken to be discharged if thejuror dies.

23EK Discharge of jurors—by the Court

The Court, during atrial, must discharge ajuror if it appears to the
Court that the juror:

(a) isnotimpartial; or
(b) isincapable of continuing to act asajuror; or
(c) should not continue to act as a juror for any other reason.

23EL Dischargeof jury

Discharge if composition of jury unsatisfactory

(D) Immediately following the empanelment of the jury for atrial, the
Court may discharge the entire jury if the Court is satisfied that the
exercise of challenges has resulted in ajury whose composition is
such that the trial might be, or might appear to be, unfair.
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Discharge if each count relating to the accused is dealt with

(2) The Court must discharge the jury in relation to an accused if each
count in the indictment that relates to the accused is covered by one
of the following paragraphs:

(@) the Court is satisfied that the jury is not able to reach a
unanimous verdict on the count in relation to the accused:;

(b) thejury deliversits verdict on the count in relation to the
accused;

(c) the Court, under subsection 23FJ(1), accepts a plea of guilty
by the accused to the count;

(d) the Court enters, under subsection 23FH(2), a judgment of
acquittal for the count in relation to the accused;

(e) thecount is an alternate to a count covered by one of the
above paragraphs.

Discharge in the interests of justice

(3) The Court may, at any time during atrial, discharge ajury if the
Court is satisfied that it is expedient to do so in the interests of
justice.

Discharge if Judge incapable of proceeding

(4) If, during atrial, a Judge becomes incapable of proceeding with the
trial or directing the discharge of the jury, another Judge must
discharge the jury.

Discharge if number of jurorsfalls below 10

(5) The Court must discharge the jury immediately if the number of
jurors falls below that permitted in subsection 23DD(3).

23EM Consequences of discharging thejury

General rule

(1) The Court must order anew trial of an accused in relation to a
count in the indictment if:
(@) thejury isdischarged without delivering a unanimous verdict
on the count in relation to the accused; and
(b) the count is not covered by paragraph 23EL (2)(c), (d) or (€).
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If Court thinks it appropriate to empanel a new jury from the same
jury panel

(2) Subsection (1) does not apply if:
(@) thejury isdischarged under subsection 23EL (1); and

(b) the Court thinks it appropriate to give a direction under
subsection (3).

(3) If thejury isdischarged under subsection 23EL (1), the Court may
direct an officer of the Court to start the process for empanelling a
new jury under section 23DU from the same jury panel.

(4) For the purposes of empanelling the new jury, this Division (other
than this section) applies as if the first jury had not been
empanelled.

Notel:  Thishasthe effect of resetting the limits on challenges, and for the
standing aside, of potentia jurors.

Note2:  The Court may direct the Sheriff to supplement the jury panel under
section 23DW.
(5) Despite subsection (4):
(@) thejurorson thefirst jury, and any potential jurors

discharged before the empanelling of the first jury, cannot be
empanelled on the new jury and remain discharged; and

(b) to avoid doubt, section 23DT istaken to have been satisfied
in relation to the empanelling of the new jury.

Subdivision F—M attersrelating to pleas, thetrial and verdicts

23FA Accused to bearraigned beforethejury

(1) If the prosecution of the accused is to proceed to trial, the accused
must be arraigned before ajury in accordance with the Rules of
Court.

(2) Thetria on indictment of the accused starts when the accused is
arraigned before the jury.

23FB Practice and procedure applicableto thetrial

Unless the Court orders otherwise:
(a) thelaws of the Commonwealth; and
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(b) thelaws of the State or Territory applying under subsection
68(1) of the Judiciary Act 1903; and
(c) the Rules of Court;

relating to the practice and procedure to be followed during the
trial, areto be those in force at the time the indictment isfiled in
the Court.

23FC Admissibility of evidence given in committal proceedings

(2) If thetrial happens as the result of a court committing the accused
for trial before the Court, then this section appliesto:
(a) evidence given by witnesses; and
(b) documents tendered in evidence;

(committal evidence) during those committal proceedings (whether
or not the committal evidence was given, or tendered, in relation to
an offence being determined at the trial).

(2) The Court may alow a party to admit committal evidence, in
whole or in part, as evidence at the trial if the Court is satisfied:

(a) that the individual who gave the evidence, or tendered the
document, in the committal proceedings:

(i) isdead, orissoill asnot to be able to travel or to give
evidence without arisk of endangering the individual’s
life; or

(ii) isabsent from Australia; or
(b) that there are other valid reasons for doing so.

23FD Entering pleas

(1) The accused may enter apleaof guilty, or not guilty, to acount in
the indictment.
Note: The Court may reject a plea of guilty in the interests of justice (see
subsection 23FJ(1)).

(2) The accused istaken to have entered a plea of not guilty to a count
in the indictment if the accused fails to enter a pleato the count
when directed by the Court.

Note: A failure to enter apleaincludes afailure to say anything and afailure
to give adirect answer.

(3) The accused may both:
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(a) enter apleato acount in the indictment; and
(b) object to the count.

23FE Pleading to some countsin satisfaction of other counts

If:
(a) the accused enters a plea of guilty to one or more countsin
the indictment; and
(b) the prosecutor advises the Court that the prosecutor accepts
the pleaor pleas of guilty in satisfaction of the indictment;

the indictment is taken to be amended so that no other count in the
indictment covers the accused.

23FF Pleading to different offences capable of being supported by
indictment

(1) The accused may enter a plea of guilty to an offence not specified
in the indictment if:

(@) the Court hasjurisdiction to try a person for the offence; and
(b) the prosecutor consents; and

(c) the matters alleged in the indictment can support an
allegation that the accused committed the offence.

(2) For the purposes of this Act, if the accused pleads guilty to an
offence in accordance with subsection (1), the indictment is taken
to have always included a count against the accused for the
offence.

Note: If the accused proposes to enter a plea of guilty to an offence that
cannot be supported by the matters alleged in the indictment, the
prosecutor will need to amend the indictment under section 23BH to

include a count for the offence before the accused can enter the pleato
that offence.

23FG Changing pleas

Accused may change plea

(1) The accused may change his or her pleain accordance with this
section.

46 Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106,
2009

Authorised Version C2009A00106



Amendments Schedule 1
Main amendments Part 1

Changing plea to guilty

(2) If the accused has entered a plea of not guilty in relation to a count
in the indictment, the accused may change the pleato guilty.

Note: The Court may reject the change of pleain the interests of justice (see
subsection 23FJ(1)).

Changing plea to not guilty

(3) If the accused has entered a plea of guilty in relation to acount in
the indictment, the accused may change the pleato not guilty only
with the leave of the Court. The Court may grant leave at any time
before the Court imposes a sentence on the accused in relation to
an offence specified in the count.

(4) 1f the accused changes the pleain accordance with subsection (3):

(a) the Court must direct that the accused be put on trial in
relation to the count; and

(b) the Court may make such orders as to matters preliminary to
thetrial asthe Court thinks appropriate.

Note: The Court could, for example, make orders under Subdivision C.

23FH Court’sverdict if no caseto answer

(1) Thissection appliesif:
(a) after the close of the prosecutor’ s case for acount in the
indictment in relation to the accused; and

(b) beforethejury deliversitsverdict for the count in relation to
the accused;

the Court finds the accused has no case to answer in relation to the
count.

(2) The Court must:

(a) enter ajudgment of acquittal for the count in relation to the
accused; and

(b) discharge the accused in relation to the count.

(3) The Court must not direct the jury to deliver averdict for the count
in relation to the accused.
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23FI Jury’sverdict

Verdict must be unanimous

(1) Thejury’sverdict on each count in the indictment must be
unanimous. If the indictment includes alternate counts, the jury
need only reach a verdict on one of those counts.

(2) Beforethejury retiresto consider its verdict on acount in the
indictment, the Court must inform the jury that its verdict must be
unanimous.

Jury may deliver alternative verdicts

(3) If an offence specified in a count in the indictment is an offence for
which an Act alows the jury to find the accused:

(&) not guilty of the offence; but
(b) guilty of ancther offence;
the Court may inform the jury of this.

(4) If, in accordance with an Act referred to in subsection (3), the jury
unanimously finds the accused:

(&) not guilty of an offence specified in a count in the indictment;
but

(b) guilty of another offence;

the indictment is taken to have always included a count against the
accused for the other offence.

Foreperson isto deliver the verdict

(5 Thejury’sverdict isto be delivered by the jury foreperson.

23FJ Consequences of guilty pleas and guilty verdicts

Guilty pleas

(1) If the accused:
() entersapleaof guilty; or
(b) changes, in accordance with subsection 23FG(2), a plea of
not guilty to a plea of guilty;
to acount in the indictment, the Court must accept the plea of
guilty unless:
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(c) the Court gives leave under subsection 23FG(3) for the
accused to change the plea of guilty to a plea of not guilty; or

(d) it would be contrary to the interests of justice to accept the
pleaof guilty.

(2) If apleaof guilty isnot accepted under subsection (1):
(a) the plea has no further effect; and

(b) the accused istaken to have entered a plea of not guilty to the
count.

Guilty verdicts

(3) If thejury delivers a unanimous verdict of guilty for acount in the
indictment in relation to an accused, the Court must accept the
verdict unless it would be contrary to the interests of justice to do
S0.

Consequences of accepting a guilty plea or guilty verdict

(4) If apleaof guilty, or averdict of guilty, is accepted for acount in
the indictment in relation to an accused, then:

(a) the Court istaken to have found the count proven in relation
to the accused; and

(b) the accused istaken to be convicted of the offence covered
by the count; and

(c) the Court must proceed to sentence the accused in relation to
the offence (whether or not the Court first adjourns the
proceedings); and

(d) if thereisan aternate count included in the indictment for the
accused and the first-mentioned count—the Court must
discharge the accused in relation to the aternate count.

(5 However, if the accused changes, in accordance with subsection
23FG(3), apleaof guilty to the count to a plea of not guilty, then:

(a) paragraphs (4)(a) and (b) are taken never to have applied in
relation to the plea of guilty; and

(b) the Court must cease any sentencing proceedings to the
extent that those proceedings relate to the plea of guilty; and

(c) if the Court has discharged the accused under
paragraph (4)(d) in relation to an alternate count—the
accused istaken never to have been so discharged.
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(6) Paragraph (4)(b) does not apply if, when sentencing the accused in
relation to the offence, the Court makes an order under section 19B
of the Crimes Act 1914.

23FK Consequences of not guilty verdicts

If the jury delivers a unanimous verdict of not guilty for acount in
the indictment in relation to the accused, the Court must acquit and
discharge the accused in relation to the count.

Subdivision G—Procedure on committal for sentencing

23GA When Subdivision applies

This Subdivision appliesif, asaresult of the accused entering a
pleaof guilty to an indictable offence, a court (the committal
court) makes an order (the committal order) committing the
accused for sentencing before the Court for the offence.

23GB Accused taken to have been committed for trial etc.

(1) For the purposes of this Act and the Judiciary Act 1903, the
committal court is taken to have made an order:

(a) ontheday it made the committal order; and

(b) to the effect of committing the accused for trial before the
Court for the indictable offence.

(2) If anindictment including a count covering the indictable offence
isfiled in accordance with this Division, then this Division applies
asif:

(a) the accused entered before the Court, immediately after that
filing, a plea of guilty to the count; and
(b) paragraph 23CA(1)(b) were omitted.
Note: The Court must accept the plea unless either the Court gives leave to
the accused to change the pleato a plea of not guilty, or if it would be

contrary to the interests of justice to accept the plea (see subsection
23FJ(1)).
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Subdivision H—Custodial and other matters

23HA Remanding in custody when proceedings adjour ned

(D If, during indictable primary proceedings.
(@) thereisno bail order having effect for the accused for the
offence; or
(b) if abail order is so having effect, the accused cannot be
released on bail for the offence (see subsection 58DE(1));
the Court may, by warrant of commitment, remand the accused in
custody during an adjournment in the proceedings.
Note 1: Before the accused’ s first appearance before the Court, the person may

be being remanded in custody or granted bail under the law of a State
or Territory applied by subsection 68(1) of the Judiciary Act 1903.

Note 2: Subject to this subsection, State or Territory law will apply in relation
to custody matters before the Court during the proceedings (see
sections 68 and 68B of the Judiciary Act 1903).

(2) A warrant of commitment under subsection (1) may be signed by
any Judge, the Registrar or any Deputy Registrar, District Registrar
or Deputy District Registrar of the Court.

23HB Oaths and affir mations

(1) A person required to make an oath or affirmation under this
Division must make the oath or affirmation in the form provided
for in the Rules of Court.

(2) The Court may reguire a person to make an oath or affirmation for
the purposes of this Division if the Court thinks thisis reasonably
necessary.

23HC Protecting witnesses etc.

(1) The Court may make such orders as it thinks appropriate in the
circumstances to protect:

() witnesses called or proposed to be called; or

(b) information, documents and other things admitted or
proposed to be admitted;

in indictable primary proceedings.

Note: The Court may also restrict or prohibit the publication of information
about withesses and evidence (see section 50).

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
51

Authorised Version C2009A00106



Schedule 1 Amendments
Part 1 Main amendments

(2) Without limiting subsection (1), the Court may do either or both of
the following under that subsection:

(a) order the exclusion of the public, or of persons specified by
the Court, from a sitting of the Court;

(b) direct how awitness may give evidence.

23HD Accused cannot make unsworn statements

An accused cannot make an unsworn statement in indictable
primary proceedings.

23HE Costs

Nothing in this Act gives the Court power to award costsin
indictable primary proceedings.

3 After Division 2 of Part Il
Insert:

Division 2A—Appellate and related jurisdiction (criminal
proceedings)

Subdivision A—Bringing appeals
30AA Appeélatejurisdiction—allowable appeals

Appeal s about indictable offences

(1) The Court has jurisdiction to hear and determine an appeal from a
judgment of an eligible primary court to the extent the judgment:

(&) convicts the accused of acount in an indictment; or

(b) sentencesthe accused in relation to a count in an indictment;
or

(c) acquitsthe accused of a count in an indictment as aresult of
the court (rather than ajury) finding that the accused had no
case to answer; or

(d) acquits the accused because of mental illnessin relationto a
count in an indictment; or

(e) inthe case of ajudgment of the Court constituted by asingle
Judge—consists of one or more orders, determinations or
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(2)

3

(4)

()

findings under Division 6 or 9 of Part 1B of the Crimes Act
1914.

Appeals against summary judgments

The Court has jurisdiction to hear and determine an appeal from a
judgment of:
(a) the Court constituted by a single Judge; or
(b) the Supreme Court of a Territory (other than the Australian
Capital Territory or the Northern Territory); or
(c) insuch cases as are provided by any other Act, a court (other
than a Full Court of the Supreme Court) of a State, the
Australian Capital Territory or the Northern Territory
exercising federal jurisdiction;
in proceedingsto try an offence summarily.

Appeals about bail and forfeiture of bail security

The Court has jurisdiction to hear and determine an appeal from a
judgment of the Court under Part VIB (bail).

Appeals against interim judgments and decisions

The Court has jurisdiction to hear and determine an appeal from a
judgment or decision (however described) of the Court constituted
by asingle Judge if the judgment or decision is made:
(&) inindictable primary proceedings; and
(b) before the making of ajudgment to acquit, discharge, convict
or sentence the accused of the count in the indictment to
which the judgment or decision relates,
and is not ajudgment under Part VIB (bail) or an order discharging
the jury or ajuror.

Note: This subsection gives jurisdiction to hear, for example, appeals from
decisions remanding the accused in custody under section 23HA.

Relationship to other Acts

This section has effect subject to any other Act, whether passed
before or after the commencement of this Act (including an Act by
virtue of which any judgments referred to in this section are made
final and conclusive or not subject to appeal).
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30AB Leave needed unless question of law or about bail

(1) Anappeal under section 30AA cannot be brought from a judgment
referred to in subsection 30AA(1) or (2) unless:

(a) the Court or a Judge gives leave to apped; or
(b) the appeal involves a question of law alone.

(2) Anappeal under section 30AA cannot be brought from a judgment
or decision of aJudge referred to in subsection 30AA(4) unless
that Judge gives leave to appeal.

30AC Who may appeal

(1) The accused and the prosecutor, in relation to ajudgment or
decision referred to in section 30AA, may:
(&) make an application referred to in subsection 30AE(2) or (3)
in relation to the judgment or decision; and
(b) in accordance with this Division, bring an appeal from the
judgment or decision.

(2) However, the prosecutor cannot act under subsection (1) in the
case of ajudgment covered by paragraph 30AA(1)(d).

30AD Appédlatejurisdiction—further appeal if Attorney-General
consents

(1) The Attorney-General may consent in writing for the accused to
appeal under this section if:
(a) the accused applies for this consent; and
(b) the accused satisfies the Attorney-General that thereisa
doubt or question about either or both of the following:
(i) the accused’s conviction by an eligible primary court of
acount in an indictment;
(i) the accused’s sentence imposed by an eligible primary
court in relation to a count in an indictment.

(2) If the Attorney-Genera consents under subsection (1), the Court
has jurisdiction to hear and determine:
(a) an appea from ajudgment of the eigible primary court, to
the extent the judgment so convicts the accused; and
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(b) an appeal from ajudgment of the eligible primary court, to
the extent the judgment so sentences the accused.

(3) Subsection (1) has effect subject to any other Act, whether passed
before or after the commencement of this Act (including an Act by
virtue of which any judgments referred to in this section are made
final and conclusive or not subject to appeal).

30AE Exerciseof appellatejurisdiction

(1) The appellate jurisdiction of the Court referred to in sections 30AA
and 30AD must, subject to any other Act, be exercised by a Full
Court.

(2) Applications:
(a) for leaveto appea under subsection 30AA(1) or (2); or
(b) for an extension of time within which to file:
(i) anotice of application for leave to appeal under
subsection 30AA(2) or (2); or
(if) anotice of appeal under subsection 30AA(1) or (2) for
an appea involving a question of law alone; or
(iii) anotice of appeal under subsection 30AA(3); or
(c) for leave to amend the grounds of an appeal under subsection
30AA(1), (2) or (3); or
(d) to stay an order of a Full Court;
must be heard and determined by a single Judge unless:
(e) aJudge directs that the application be heard and determined
by aFull Court; or
(f) the application is made in a proceeding that has already been
assigned to a Full Court, and the Full Court considersit is
appropriate for it to hear and determine the application.

(3) Applications:
(a) for leaveto appeal ajudgment or decision of a Judge referred
to in subsection 30AA(4); or
(b) for an extension of time within which to file a notice of
application for leave to appeal under that subsection; or
(c) for leave to amend the grounds of an appeal under that
subsection;
must be heard and determined by the Judge who made the
judgment or decision.
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(4)

)

(6)

(7)

In relation to criminal appeal proceedings, a single Judge (sitting in
Chambers or in open court) or a Full Court may:
(a) join or remove a party to an appeal to the Court; or

(b) make an order by consent disposing of an appeal to the
Court; or

(c) make an order that an appeal to the Court be dismissed for
want of prosecution; or
(d) make an order that an appeal to the Court be dismissed for:
(i) failureto comply with adirection of the Court; or
(i) failure of the appellant to attend a hearing relating to the
appeal; or
(e) vary or set aside an order under paragraph (c) or (d); or
(f) givedirections about the conduct of an appeal to the Court,
including directions about:
(i) the use of written submissions; and
(ii) limiting the time for oral argument.

(4A) An application for the exercise of a power mentioned in

subsection (4) must be heard and determined by a single Judge
unless:
(d) aJudge directsthat the application be heard and determined
by a Full Court; or
(b) the application is made in a proceeding that has already been
assigned to a Full Court and the Full Court considersitis
appropriate for it to hear and determine the application.

The Rules of Court may make provision enabling an application of
the kind mentioned in subsection (2), (3) or (4A) to be dealt with,
subject to conditions prescribed by the Rules, without an oral
hearing.

The Court constituted by a single Judge may state any case or
reserve any question concerning a matter with respect to which an
appeal would lie from ajudgment of the Judge to a Full Court of
the Court for the consideration of a Full Court. The Full Court has
jurisdiction to hear and determine the case or question.

Subsections 25(3) and (4) (appeals from Supreme Court of a
Territory) apply to appellate jurisdiction under this Divisionin a
corresponding way to the way in which they apply to appellate
jurisdiction under Division 2.
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30AF Timefor appealing

(1) Thissection appliesin relation to the filing of:
(&) anotice of application for leave to appeal under subsection
30AA(L), (2) or (4); or
(b) anatice of appeal under subsection 30AA(2) or (2) for an
appeal involving a question of law alone; or
(c) anatice of appeal under subsection 30AA(3);
in relation to ajudgment or decision.

Note: There are no time limits for an appeal under section 30AD.

(2) The notice must be filed in the Court before the end of 28 days
after the end of:

(&) inthe case of ajudgment convicting the accused—the day
the accused is sentenced in relation to the conviction; or

(b) in the case of ajudgment sentencing the accused—the day
the accused is so sentenced; or

(c) inthe case of ajudgment or decision referred to in paragraph
30AA(1)(e) or subsection 30AA(3) or (4)—the day the
judgment or decision was made; or

(d) otherwise—the day the accused is discharged in relation to
the proceedings in which the judgment was given.

(3) However, the Court may, by order, extend (or further extend) the
period within which the notice must befiled if the Court is satisfied
itisintheinterests of justiceto do so.

30AG Right to attend

A party to an appeal brought under this Division is entitled to be
present at the hearing of the appeal, unless:

(a) the Court orders otherwise; or

(b) the Court, under subsection 47B(1), directs or allows the
party to appear by way of video link, audio link or other
appropriate means.

30AH Practice and procedur e applicableto the appeal

Unless the Court orders otherwise:
(a) thelaws of the Commonwealth; and
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(b) thelaws of the State or Territory applying under subsection
68(1) of the Judiciary Act 1903; and

(c) the Rules of Court;

relating to the practice and procedure to be followed during
criminal appeal proceedings, are to be those in force at the time the
following noticeisfiled in the Court:

(d) if the appeal cannot be brought unless leave is given—the
notice of application for leave to appeal;

(e) otherwise—the notice of appeal.

30AIl Evidence on appeal

(1) Inan appeal under this Division, the Court:

(& must have regard to the evidence given in the proceedings
out of which the appeal arose; and
(b) may draw inferences of fact; and
(c) may, if satisfied it isin the interests of justice to do so,
receive further evidence, which may be taken:
(i) on affidavit; or
(if) by video link, audio link or other appropriate meansin
accordance with another provision of this Act or another
law of the Commonwealth; or

(iif) by ora examination before the Court or a Judge; or
(iv) otherwise in accordance with section 46.

Note: Paragraph (c) does not require the Court to receive further evidence.
For example, if the failure to adduce the evidence during thetrial is
not satisfactorily explained.
(2) The Court may receive further evidence under paragraph (1)(c) by:
(a) directing the evidence be taken by a single Judge; and

(b) having regard to the findings of that Judge in relation to that
evidence.

30AJ When to allow appeals

Appeals against conviction

(1) The Court must allow an appeal under section 30AA from a
judgment convicting the accused if the Court is satisfied:
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(4)

()

(a) that the verdict of the jury (if any) should be set aside on the
ground that it is unreasonable or cannot be supported having
regard to the evidence; or

(b) that the judgment should be set aside on the ground of a
wrong decision of any question of law; or

(c) that there has been a substantial miscarriage of justice.

However, if the Court is satisfied of a matter in paragraph (1)(a) or
(b), the Court may dismiss the appeal if the Court is satisfied that
there has not been a substantial miscarriage of justice.

Appeals against sentence

The Court must allow an appeal under section 30AA from a
judgment sentencing the accused if the Court is satisfied that some
other sentence (whether more or less severe) is warranted in law.

Other appeals under section 30AA

The Court may allow any other appeal under section 30AA if the
Court is satisfied it isin the interests of justice to do so.

Final appeals

The Court may alow an appeal covered by section 30AD if the
Court is satisfied that it would be a miscarriage of justice not to
allow the appeal.

30AK Stay or suspension of orders pending appeal

(D

(2)

If an appeal to the Court has been instituted under this Divisionin
relation to ajudgment or decision (the appealed decision), the
Court or a Judge may make an order, on such conditions (if any) as
the Court or Judge thinks fit, to stay or otherwise affect the
operation or implementation of, any order arising from the
appealed decision.

This section does not affect the operation of any provision made by
or under any other Act or by the Rules of Court for or in relation to
the stay or suspension of orders.
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30AL Prison sentence not to include time on bail

If:

(a) apersonisconvicted of an indictable offence and sentenced
to aterm of imprisonment; and

(b) the person appeals to the Court under this Division against
the conviction or sentence, or both;

any time during which the person is released on bail pending the
determination of the appeal does not count as part of the term of
imprisonment to which the person has been sentenced.

Subdivision B—Form of judgment on appeal

30BA Court may give such judgment asisappropriate

(1) The Court may, by order, when exercising its appellate jurisdiction
under this Division:
(a) dismiss or allow the appeal; and
(b) take such other action asit thinks appropriate in the
circumstances.

(2) Without limiting subsection (1), the other action the Court can take
if it allows an appeal includes that set out in sections 30BB to
30BG.

30BB Allowing appeals against convictions on indictment

(1) Thissection appliesif the Court allows an appeal covered by
paragraph 30AA(1)(a) or 30AD(2)(a).

(2) The Court may:
(a) set aside the conviction (with or without an order for a new
trial); or
(b) acquit the accused of the count.

(3) The Court may substitute a guilty verdict for an offence (the
substituted offence) other than the offence to which the appeal
relates (the appealed offence) if:

(@) an Act alowed the jury to find the accused not guilty of the
appealed offence but guilty of the substituted offence; and

(b) the Court is satisfied that:
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(i) theguilty verdict relating to the appealed offence cannot
stand; and
(ii) thejury must have been satisfied of facts that prove the
accused guilty of the substituted offence; and
(c) the Court substitutes the guilty verdict in accordance with
that other Act.

(4) The Court may substitute a guilty verdict for an offence (the
substituted offence) other than the offence to which the appeal
relates (the appealed offence) if the Court is satisfied that:

(a) the Court hasjurisdiction to try a person for the substituted
offence; and

(b) the maximum penalty for the substituted offence does not
exceed the maximum penalty for the appealed offence; and

(c) the guilty verdict relating to the appealed offence cannot
stand; and

(d) the substituted offence is covered by the same indictment as
the appealed offence; and

(e) thejury must have been satisfied of facts that prove the
accused guilty of the substituted offence.

(5) For aguilty verdict substituted under subsection (3) or (4), the
Court may:
() sentence the accused in relation to the substituted offence;
and
(b) set aside the conviction and sentence relating to the appealed
offence.

The accused is taken to be convicted of the substituted offence
unless the Court makes an order under section 19B of the Crimes
Act 1914 when sentencing the accused for the substituted offence.

30BC Allowing appeals against sentence

(1) Thissection appliesif the Court alows an appeal covered by
paragraph 30AA(1)(b) or 30AD(2)(b).

(2) The Court may:
(a) increase or decrease the sentence; or
(b) substitute a different sentence; or
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(c) inthe case of an appeal against a judgment in which one or
more orders were made under subsection 19B(1) of the
Crimes Act 1914:

(i) vary or set aside any or al of the orders; or

(ii) set aside the orders, record a conviction of the accused
and sentence the accused.

30BD Allowing appealsfor certain acquittals

(1) Thissection appliesif the Court allows an appeal covered by
paragraph 30AA(1)(c) or (d).

(2) The Court may:
(a) set asidethe acquittal; and
(b) order that there be, or not be, anew trial.

30BE Allowing appealsinvolving unfitness, mental illness etc.

(1) Thissection appliesif the Court allows an appeal covered by
paragraph 30AA(L1)(e).

(2) The Court may vary or set aside:
(a) the order, determination or finding; and
(b) any related orders, determinations or findings.

30BF Allowing appeals from summary proceedings

(1) Thissection appliesif the Court allows an appeal covered by
subsection 30AA(2).

(2) For an appeal against conviction, the Court may set aside the
conviction, and:

(a) record an acquittal; or

(b) remit the matter to the Judge for further hearing (with or
without directions), or to a different Judge for a new hearing
(with or without directions).

(3) For an appeal against sentence, the Court may:
(a) increase or decrease the sentence; or
(b) substitute a different sentence.
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(4) For an appeal against ajudgment in which one or more orders were
made under Division 8 of Part IB, or subsection 19B(1), of the
Crimes Act 1914, the Court may:

(@) vary or set aside any or all of the orders; and
(b) if it sets aside an order, record a conviction of the accused
and/or sentence the accused.

(5) For an appeal against acquittal, the Court may set aside the
acquittal, and:
(a) record aconviction; or

(b) remit the matter to the Judge for further hearing (with or
without directions), or to adifferent Judge for a new hearing
(with or without directions).

30BG Allowing appeals against bail, bail forfeiture or interim
judgments and decisions (including about custody)

(1) Thissection appliesif the Court allows an appeal covered by
subsection 30AA(3) or (4).

(2) The Court may, in every case:
(a) set aside the judgment or decision (the appeal ed decision); or
(b) vary the appealed decision; or
(c) substitute a new judgment or decision for the appealed
decision;
and make orders about custody or bail.

(3) The Court may, if it allows an appea covered by subsection
30AA(4), order the continuation or cessation of the proceedingsin
which the appeal ed decision was made.

30BH Mattersrelevant to form of judgment on appeal

(1) The powersin this Subdivision may be exercised even though the
notice of appeal asksthat only part of the judgment or decision be
reversed or varied.

(2) For the purposes of sentencing an accused under this Subdivision
(including by way of substituting a different sentence), the Court’s
powers are taken to include those of the court from which the
appeal was made.
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Note: This means the Court could, for example, sentence the accused by
making an order under section 19B of the Crimes Act 1914.

This Subdivision has effect subject to section 80 of the
Constitution and to any other Act.

Subdivison C—References

30CA Casesstated and questionsreserved

(D

(2

©)

(4)

Cases/questions from proceedings other than committal
proceedings

A court in proceedings from which appeals lie under section 30AA
(other than proceedings covered by subsection (2)) may state any
case or reserve any guestion concerning a matter with respect to
which such an appeal would lie for the consideration of the Court.

Cases/questions from committal proceedings

If, in proceedings before a court of a State or Territory (the
committals court), the court:

(a) can, under subsection 68A(2) of the Judiciary Act 1903,
commit a person for trial or sentencing before either:

(i) the Court; or
(ii) asuperior court of the State or Territory; and

(b) can, under alaw of the State or Territory, state a case or
reserve aquestion for the consideration of that superior court;

the committals court may instead choose to state the case or
reserve the question for the consideration of the Court.

General rules

The Court has jurisdiction to hear and determine a case or question
it receives under subsection (1) or (2).

Subject to any other Act, thisjurisdiction of the Court:

(a) if the court stating the case or reserving the question is not a
court of summary jurisdiction—must be exercised by a Full
Court; or

(b) otherwise—may be exercised by a single Judge or by a Full
Couirt.

2009
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(5) A court must not state a case, or reserve a question concerning a
matter referred to in subsection (1), to acourt other than the Court.

30CB Questionsreferred after trial

(D If ajudgment of the Court acquits a person following atrial on
indictment for an indictable offence, the prosecutor may apply to
the Court or aJudge for leave to refer a question of law arising
from the judgment to a Full Court for its determination.

(2) If leaveis granted, both the prosecutor and the acquitted person
may make submissionsto the Full Court in relation to the Court’s
determination of the question of law.

(3) A determination made by the Court on the question of law does not
affect the person’s acquittal.

(4) The Court may make orders to ensure each party to proceedings
under this section is adequately represented in those proceedings.
This subsection has effect despite section 30DA.

Subdivison D—Other

30DA Costs

Nothing in this Act gives the Court power to award costsin:
(&) criminal appeal proceedings; or
(b) proceedings before the Court under section 30CA or 30CB;
or

(c) proceedings referred to the Court under section 20B of the
Crimes Act 1914 (as that section applies because of
subsection 68A(6) of the Judiciary Act 1903).

4 After Part VI
Insert:
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Part VIA—Offencesrelatingtojuries
Division 1—Offences

58AA Failingto attend for jury service

(1) A person commits an offenceif:
(@) the person has been served with a summons under:
(i) section 23DP; or
(ii) alaw applying under subsection 41(1); and
(b) the summons has not been withdrawn; and

(c) the person has not been excused from serving as ajuror in the
proceedings to which the summons rel ates; and

(d) the person failsto attend for service asajuror in accordance
with the summons.

Penalty: 30 penalty units.

(2) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.

58AB Failing to comply with directions—per sons attending for jury
service

Criminal trials

(1) A person commits an offenceif:
(a) the personisapotential juror in relation to indictable primary
proceedings; and
(b) the person attends for service asajuror; and
(c) the person has not been discharged under section 23El; and

(d) the person isgiven adirection by the Sheriff or the Court;
and

(e) the person failsto comply with the direction.
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Penalty: 30 penalty units.
Civil trials

(2) A person commits an offenceif:
(a) the personisapotential juror in relation to civil proceedings
before the Court; and
(b) the person attends for service asajuror; and

(c) the person has not been discharged under alaw applying
under subsection 41(1); and

(d) the person isgiven adirection by the Sheriff or the Court;
and

(e) the person failsto comply with the direction.

Penalty: 30 penalty units.

(3) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Subsections (1) and (2) do not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4)—see subsection 13.3(3) of the Criminal Code.

58AC Failing to comply with directions—jurors

(1) A person commits an offenceif:
(@) the personisajuror; and
(b) neither the jury nor the juror has been discharged; and

(c) the personisgiven adirection by the Sheriff or the Court;
and
(d) the person failsto comply with the direction.

Penalty: 30 penalty units.
(2) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.
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58AD Impersonating ajuror or potential juror

(1) A person commits an offenceif:
(@) the person impersonates another person; and
(b) the first-mentioned person does so with the intent of:
(i) being empanelled asajuror; or
(if) causing the other person to be excused from serving as a
juror.

Penalty: Imprisonment for 2 years.

(2) A person commits an offenceif:
(a) the person impersonates another person; and
(b) the first-mentioned person does so with the intent of:
(i) acting asajuror; or
(ii) causing the other person to be discharged from serving
asajuror.

Penalty: Imprisonment for 2 years.

58AE Failing to complete and return a questionnaire

(1) A person commits an offenceif:

(a) the personis sent aquestionnaire under subsection 23DN(2);
and
(b) the person either:
(i) failsto return the questionnaire in accordance with
subsection 23DN(3); or

(i) returnsthe questionnaire but failsto completeitin
accordance with subsection 23DN(3).

Penalty: 30 penalty units.
(2) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.
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58AF Falseor misleading information to avoid jury service

(1) A person commits an offenceif:

(@) the person givesinformation to the Court, the Sheriff or
another officer of the Court; and
(b) theinformation:
(i) isfalse or misleading; or
(ii) omits any matter or thing without which the information
ismisleading; and
(c) the person does so with the intent of avoiding serviceasa
juror.

Penalty: 60 penalty units.

(2) Subsection (1) does not apply as aresult of subparagraph (1)(b)(i)
if theinformation is not false or misleading in a material particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2)—see subsection 13.3(3) of the Criminal Code.

(3) Subsection (1) does not apply as aresult of subparagraph (1)(b)(ii)
if the information did not omit any matter or thing without which
the information is misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.

58AG Bribery of jurorsor potential jurors
Giving a bribe

(1) A person commits an offenceif:
(@) the person dishonestly:
(i) provides abenefit to another person; or
(ii) causes abenefit to be provided to another person; or
(iii) offersto provide, or promisesto provide, a benefit to
another person; or
(iv) causesan offer of the provision of a benefit, or a
promise of the provision of a benefit, to be made to
another person; and
(b) the person does so with the intent of influencing:
(i) ajuror (who may or may not be the other person) in the
exercise of the juror’ sduties as ajuror; or
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(if) apotential juror (who may or may not be the other
person) in the exercise of the potential juror’sdutiesas a
potentia juror.

Penalty: Imprisonment for 10 years.
Receiving a bribe

(2) A person commits an offenceif:
(a) thepersonisajuror or potential juror; and
(b) the person dishonestly:
(i) asksfor abenefit for himself, herself or another person;
or

(ii) receives or obtains a benefit for himself, herself or
another person; or

(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and

(c) the person does so with the intent:

(i) that the exercise of the person’s duties asajuror or
potential juror will be influenced; or

(ii) of inducing, fostering or sustaining a belief that the
exercise of the person’sduties as ajuror or potential
juror will be influenced.

Penalty: Imprisonment for 10 years.

Determination of dishonesty to be a matter for thetrier of fact

(3) Inaprosecution for an offence against this section, the
determination of dishonesty is a matter for the trier of fact.

Expressions have Criminal Code meaning

(4) Anexpression used in this section that is also used in Chapter 7 of
the Criminal Code has the same meaning in this section asit hasin
that Chapter.
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58AH Causing or threatening harm tojurors, potential jurorsor
former jurors

Causing harm

(1) A person (thefirst person) commits an offenceif:
(a) thefirst person engagesin conduct; and
(b) thefirst person’s conduct causes harm to another person (the
second person); and
(c) the second person, or athird person, (the targeted person) is
ajuror, potential juror or former juror; and
(d) thefirst person intends that his or her conduct cause harm to
the second person; and
(e) the harm is caused without the consent of the second person;
and
(f) thefirst person engagesin his or her conduct because of:
(i) thetargeted person’s status as ajuror, potential juror or
former juror; or
(ii) any conduct engaged in by the targeted person in the
targeted person’s capacity asajuror or potential juror.

Penalty: Imprisonment for 10 years.

Threatening to cause harm

(2) A person (the first person) commits an offenceif:

(a) thefirst person makes to another person (the second person)
athreat to cause harm to the second person or to athird
person; and

(b) the second person, or the third person, (the targeted person)
isajuror, potentia juror or former juror; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isrecklessasto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:

(i) thetargeted person’s status as ajuror, potential juror or
former juror; or
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(ii) any conduct engaged in by the targeted person in the
targeted person’s capacity asajuror or potential juror.

Penalty: Imprisonment for 7 years.

When conduct causes harm

(3) For the purposes of this section, a person’s conduct is taken to
cause harmif it substantially contributes to harm.

Unnecessary to prove that a threatened person actually feared
harm

(4) Inaprosecution for an offence against this section, it is not
necessary to prove that the person threatened actually feared that
the threat would be carried out.

Expressions have Criminal Code meaning

(5) Anexpression used in this section that is also used in Part 7.8 of
the Criminal Code has the same meaning in this section as it hasin
that Part.

58Al Obstructingjurorsor potential jurors

A person commits an offence if:
(a) the person knows that another person isajuror or potential
juror; and
(b) thefirst-mentioned person obstructs, hinders, intimidates or
resists the other person in the performance of the other
person’ s duties, or functions, as ajuror or potential juror.

Penalty: Imprisonment for 12 months.

58AJ Publishing or broadcasting information identifying jurors,
potential jurorsor former jurors

(1) A person commits an offenceif:
(a) the person publishes or broadcasts information to the public;
and
(b) either:
(i) theinformation identifies another person as ajuror,
potential juror or former juror; or
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(ii) amember of the public could reasonably be expected to
identify the other person as ajuror, potential juror or
former juror either on the basis of the information or on
the basis of the information in conjunction with other
publicly-available information.

Penalty: 50 penalty units.

(2) A person commits an offenceif:
(a) the person publishes or broadcasts information to a section of
the public; and
(b) either:
(i) theinformation identifies another person as ajuror,
potential juror or former juror; or
(ii) amember of that section of the public could reasonably
be expected to identify the other person as ajuror,
potential juror or former juror either on the basis of the
information or on the basis of the information in
conjunction with other information available to that
section of the public.

Penalty: 50 penalty units.

(3) Subsections (1) and (2) do not apply to a publication or broadcast
that occurs in circumstances specified in regulations made for the
purposes of this section.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.

58AK Saliciting information from jurors

(1) A person commits an offenceif:
(a) the person (thefirst person) solicits another person (the
second person) for information; and
(b) the second personisajuror or former juror; and
(c) one of the following subparagraphs applies:
(i) theinformation identifies a person asajuror or former
juror;
(ii) thefirst person could reasonably be expected to identify
aperson as ajuror or former juror either on the basis of
the information or on the basis of the information in
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conjunction with other information available to the first
person;

(iii) theinformation relates to the deliberations of the jury.
Penalty: 60 penalty units.

(2) A person commits an offenceif:

(a) the person (thefirst person) solicits another person (the
second person) for information; and
(b) the second personisajuror or former juror; and
(c) oneof the following subparagraphs applies:
(i) theinformation identifies aperson asajuror or former
juror;

(ii) thefirst person could reasonably be expected to identify
aperson as ajuror or former juror either on the basis of
the information or on the basis of the information in
conjunction with other information available to the first
person;

(iii) the information relates to the deliberations of the jury;
and

(d) thefirst person:
(i) provides abenefit to another person; or

(i) causes abenefit to be provided to another person; or

(iii) offersto provide, or promises to provide, a benefit to
another person; or

(iv) causesan offer of the provision of a benefit, or a

promise of the provision of a benefit, to be madeto
another person;

in relation to the soliciting of the information.
Penalty: Imprisonment for 6 months.

(3) Subsections (1) and (2) do not apply if:

() aJdudge or officer of the Court solicits the information
because of a suspicion that ajuror or former juror isor was
biased in relation to the performance of that juror’s, or former
juror’s, duties as ajuror; or

(b) aninvestigating official solicits the information because of a
suspicion that ajuror or former juror committed:

(i) fraud; or
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(if) another offence against alaw of the Commonweslth or a
State or Territory;

in relation to the performance of that juror’s, or former
juror’s, duties as ajuror; or

(c) theinformation was solicited in accordance with the
performance of a function under this Act; or

(d) theinformation was solicited in accordance with an authority
granted by the Attorney-General for the conduct of aresearch
project into matters relating to juries or jurors; or

(e) ahealth professional solicited the information from the
former juror when treating the former juror in relation to
issues arising out of the former juror’s service on thejury.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.

(4) Inthissection:
benefit has the same meaning asin the Criminal Code.

investigating official means any of the following:
() the Attorney-General;
(b) the Director of Public Prosecutions;

(c) amember of the Australian Federal Police or of the police
force or police service of a State or Territory;

(d) aJudge or officer of the Court.

58AL Disclosing information about ajury

(1) A person commits an offenceif:
(a) thepersonisajuror or former juror; and

(b) the person discloses information to another person (the
second person); and
(c) one of the following subparagraphs applies:
(i) theinformation identifies a person as ajuror or former
juror;

(i) the second person could reasonably be expected to
identify a person as ajuror or former juror either on the
basis of the information or on the basis of the
information in conjunction with other information
available to the second person;

(i) theinformation relates to the deliberations of the jury.
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Penalty: 60 penalty units.

(2) A person commits an offenceif:
(&) the personisajuror or former juror; and
(b) the person discloses information to another person (the
second person); and
(c) oneof the following subparagraphs applies:
(i) theinformation identifies aperson asajuror or former
juror;

(ii) the second person could reasonably be expected to
identify a person as ajuror or former juror either on the
basis of the information or on the basis of the
information in conjunction with other information
available to the second person;

(iii) the information relates to the deliberations of the jury;
and

(d) the first-mentioned person:

(i) asksfor abenefit for himself, herself or another person;
or

(i) receives or obtains a benefit for himself, herself or
another person; or

(iii) agreesto receive or obtain a benefit for himself, herself
or another person;

in relation to the disclosure.
Penalty: Imprisonment for 6 months.

(3) Subsections (1) and (2) do not apply if:

(a) thedisclosure was to a Judge or officer of the Court because
of asuspicion that ajuror or former juror is or was biased in
relation to the performance of that other juror’s, or former
juror’s, duties as ajuror; or

(b) thedisclosure wasto an investigating official because of a
suspicion that ajuror or former juror committed:

(i) fraud; or
(if) another offence against alaw of the Commonweslth or a
State or Territory;

in relation to the performance of that other juror’s, or former
juror’s, duties as ajuror; or
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(c) thedisclosure was made in accordance with the performance
of afunction under this Act; or

(d) the disclosure was made in accordance with an authority
granted by the Attorney-General for the conduct of aresearch
project into matters relating to juries or jurors; or

(e) the disclosure was made by aformer juror to a health
professional who istreating the former juror in relation to
issues arising out of the former juror’s service on the jury.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3)—see subsection 13.3(3) of the Criminal Code.

Interpretation

(4) Anexpression used in subsection (2) that is also used in Chapter 7
of the Criminal Code has the same meaning in that subsection asit
has in that Chapter.

(5) Inthissection:

investigating official means any of the following:
(@) the Attorney-General;
(b) the Director of Public Prosecutions;

(c) amember of the Australian Federal Police or of the police
force or police service of a State or Territory;

(d) aJudge or officer of the Court.

58AM Makingimproper inquiriesasajuror or potential juror

A person commits an offence if:
(a) the personisajuror or potential juror; and
(b) the person makes an inquiry for the purposes of obtaining
information relating to:

(i) inthe case of indictable primary proceedings—the
accused, or one of the accused, being tried; or

(ii) inevery case—any matter relevant to thetrial; and
(c) theinquiry isnot directed to the presiding Judge, the Sheriff
or afellow juror or fellow potential juror.

Penalty: 60 penalty units.
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Division 2—Infringement notices

58BA When an infringement notice can be given

(1) If the Sheriff has reasonable grounds to believe that a person has

committed an offence against section 58AA or 58AE, the Sheriff
may give the person an infringement notice relating to the alleged
offence.

(2) Theinfringement notice must be given within 12 months after the

day on which the offence is aleged to have been committed.

58BB Mattersto beincluded in an infringement notice

An infringement notice must:

(@) beidentified by a unique number; and

(b) set out the name of the person to whom the noticeis given
(the recipient); and

(c) set out the name of the person who gave the notice; and

(d) set out brief details of the aleged offence, including relevant
dates and the maximum penalty a court could impose for the
alleged offence; and

(e) statethat criminal proceedingswill not be brought in relation
to the matter if the penalty specified in the noticeis paid to
the Sheriff, on behalf of the Commonwealth, within:

(i) 28 days after the noticeis given; or
(ii) if the Sheriff allows alonger period—that longer period;
and

(f) statethat payment of the penalty is not an admission of guilt
or liability; and

(g) give an explanation of how payment of the penalty isto be
made; and

(h) invite the recipient to, within 28 days after the notice is
given, notify the Sheriff in the manner set out in the notice of
any reason why the Sheriff should withdraw the infringement
notice; and

(i) statethat the period referred to in paragraph (e) will be
extended if the Sheriff is given a notification described in
paragraph (h); and
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(j) set out such other matters (if any) as are specified in the
regulations.

58BC Amount of penalty

The penalty to be specified in an infringement notice relating to an
alleged offence must be a pecuniary penalty equal to one-fifth of
the maximum penalty that a court could impose for the offence.

58BD Withdrawal of an infringement notice

(D
2

3

(4)

()

Sheriff may withdraw an infringement notice
This section appliesif an infringement notice is given to a person.

The Sheriff may, by written notice (the withdrawal notice) given
to the person, withdraw the infringement notice.

Withdrawal can only occur after first 28 days if Sheriff notified of
reasons

A withdrawal notice cannot be given more than 28 days after the
infringement notice was given unless the person has notified the
Sheriff in accordance with the infringement notice of a reason why
the Sheriff should withdraw the infringement notice.

If person notifies Sheriff of reasons to withdraw

If the person notifies the Sheriff in accordance with the
infringement notice of areason why the Sheriff should withdraw
the infringement notice, the Sheriff must:

(a) decide whether to withdraw the infringement notice; and

(b) if the Sheriff decidesto refuse to withdraw the infringement
notice—qive the person a written notice (the refusal notice)
of that decision.

The refusal notice must contain a statement to the effect that
criminal proceedings will not be brought in relation to the matter if
the penalty specified in the infringement noticeis paid to the
Sheriff, on behalf of the Commonwealth, within 28 days after the
refusal noticeis given.
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Refund of penalty if infringement notice withdrawn

(6) If:
(a) the penalty specified in the infringement noticeis paid; and
(b) theinfringement notice is withdrawn after the penalty is paid;
the Commonwealth is liable to refund the penalty.

58BE What happensif the penalty is paid

(1) Thissection appliesif:
(& aninfringement notice relating to an alleged offence against
section 58AA or 58AE is given to a person; and

(b) the penalty is paid in accordance with:
(i) theinfringement notice; or
(i) if arefusal noticeis given to the person under

subsection 58BD(4)—the refusal notice; and
(c) theinfringement noticeis not withdrawn.

(2) Any liability of the person for the alleged offence is discharged.

(3) Criminal proceedings may not be brought against the person for the
alleged offence.

(4) The personis not regarded as having been convicted of the offence
specified in the infringement notice.

58BF Effect of thisDivision on criminal proceedings

(1) ThisDivision does not:
(&) require aninfringement notice to be given in relation to an
alleged offence against section 58AA or 58AE; or
(b) affect the liability of a person to be prosecuted for an offence
against section 58AA or 58AE if:

(i) the person does not comply with an infringement notice,
or arefusal notice given to the person under subsection
58BD(4), relating to the offence; or

(if) an infringement notice relating to the offence is not
given to the person; or
(iii) aninfringement notice relating to the offenceis given to
the person and subsequently withdrawn; or
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(c) limit acourt’s discretion to determine the amount of a
penalty to be imposed on a person convicted of an offence
against section 58AA or 58AE.

(2) Evidence of an admission made by a person in notifying the Sheriff
in accordance with an infringement notice of areason why the
Sheriff should withdraw the infringement notice isinadmissible in
proceedings against the person for the aleged offence concerned.

(3) Subsection (2) does not apply if the person gives evidence in the
proceedings that is inconsistent with the admission.

58BG Regulations

The regulations may make further provision in relation to:
(a) infringement notices; and
(b) refusal notices given under subsection 58BD(4).

Part VIB—Bail
Division 1—Introduction

58CA Simplified outline

The following is asimplified outline of this Part:

e During indictable primary proceedings or criminal appeal
proceedings the Court may grant (and continue) bail for the
accused.

» |f granted bail, the accused must sign a bail undertaking.

* A decision about bail may be reconsidered if thereis a change
in circumstances.

*  The Court must also reconsider bail if the accused failsto
comply with the accused’ s bail undertaking.

» A failure by the accused to appear before the Court in
accordance with the accused’ s bail undertaking may be an
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offence, and may lead to the forfeiture of security provided as
acondition of bail.

Notel:  The proceduresrelating to bail and custody during committal
proceedings, and during summary prosecutions in the Court, are those
applying under subsection 68(1) of the Judiciary Act 1903 (see also
paragraph 68B(1)(b) of that Act).

Note 2: During indictable primary proceedings, the Court may decide to
remand the accused in custody (see section 23HA).

Division 2—Granting bail

58DA Applying for bail

(1) During indictable primary proceedings or criminal appeal
proceedings, the accused can apply to the Court for bail for one or
more offences.

(2) However, if the Court refuses to grant bail to the accused for an
offence, the accused cannot apply again for bail for the offence
unless there has been a material change in circumstances since the
refusal.

58DB Granting bail

(1) The Court may, by order, grant bail to the accused for one or more
of the offences.

(2) Indeciding whether to grant bail, the Court must consider the
following:

(@) whether the accused will appear in court if bail is granted,;

(b) theinterests of the accused;

(c) the protection of any other person;

(d) the protection and welfare of the community, including
whether there is arisk that the accused will commit offences
if bail were granted;

(e) whether thereisarisk that the accused will approach
witnesses or attempt to destroy evidence.

(2A) An accused applying for bail during indictable primary
proceedings is entitled to be granted bail during the proceedingsin
relation to an offence against either of the following sections of the
Trade Practices Act 1974:
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(a) section 44ZZRF (making a contract etc. containing a cartel
provision);
(b) section 44ZZRG (giving effect to a cartel provision);
unless the Court decides otherwise after considering the matters
mentioned in subsection (2).

(3) Indeciding whether to grant bail during criminal appeal
proceedings, the Court must also be satisfied that there are
exceptional circumstances that justify granting bail.

(4) This section has effect subject to any other Act.

58DC Bail may be granted subject to conditions

(1) A bail order may be made unconditionally or subject to one or
more specified conditions.

(2) Without limiting subsection (1), the conditions can include one or
more of the following:

(a) the accused reside at a specified place;

(b) the accused report to a specified person at a specified place at
a specified time or times;

(c) the accused surrender any passport held by the accused and
agree not to approach a point of international departure;

(d) the accused provide security in the form of money, or other
property, for forfeitureif the accused fails to appear before
the Court in accordance with the accused’ s bail undertaking;

(e) one or more other specified persons provide security in the
form of money, or other property, for forfeiture if the accused
failsto appear before the Court in accordance with the
accused’ s bail undertaking.

(3) Money or other property deposited with the Court, or otherwise
provided, as security in accordance with a condition of bail must be
dealt with by the Court in accordance with the Rules of Court.

58DD Bail to be stayed pending appeal

1) If:
(a) the Court makes abail order; and

(b) the prosecutor requests the Court to stay the bail order
pending appeal;
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the bail order is stayed by force of this section for 48 hours.

(2) If anctice of appeal from the bail order isfiled within that 48
hours, the stay of the bail order continues by force of this section
until:

(a) the appeal isfinally disposed of; or
(b) the prosecutor withdraws the appeal in accordance with the
Rules of Court; or
(c) aFull Court orders, under this subsection, that the stay be set
aside;
whichever happens first.

(3) If the prosecutor makes a request under paragraph (1)(b), the
appeal from the making of the bail order must be dealt with as
quickly as possible.

(4) If abail order is stayed by force of this section, the Court must, by
warrant of commitment, remand the accused in custody for the
duration of the stay.

(5 A warrant of commitment under subsection (4) may be signed by
any Judge, the Registrar or any Deputy Registrar, District Registrar
or Deputy District Registrar of the Court.

58DE Bail undertakings etc.

(1) If the Court grants bail to the accused, then the accused can only be
released on ball if:

(a) the accused has signed an undertaking (a bail undertaking)
containing the matters set out in subsection (2) and madein
accordance with the Rules of Court; and

(b) each other person (if any), who as a condition of bail has
agreed to provide security, has signed an undertaking (a third
party security undertaking) made in accordance with the
Rules of Court; and

(c) subsection 58DC(3) is complied with in relation to any
security required as a condition of bail.

(2) A bail undertaking must set out:
(@ an undertaking by the accused to:

(i) appear in person before the Court in accordance with the
bail order; and
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(if) promptly notify the Court if the accused changes his or
her residential address; and

(b) an undertaking by the accused to comply with the specified
conditions, if any, on which bail has been granted.

(3) A bail undertaking, and any third party security undertaking made
in relation to the accused’ s bail, must be expressed to cover:
(@) the period for which bail was granted; and

(b) each period for which bail may be continued under
subsection 58GA(1).

(4) The Registrar must cause the parties to be given a copy of:
(a) the accused s bail undertaking; and

(b) any third party security undertaking made in relation to the
accused’ s bail.

58DF Effect of granting bail

(1) If anaccused isreleased on bail under this Part for an offence, the
accused is entitled to be at liberty in respect of the offencein
accordance with the accused’ s bail undertaking.

Note: This does not prevent the accused from being held in custody for some
other offence.

(2) Subsection (1) is subject to a stay under section 58DD.

58DG Seeking discharge from undertaking to give security

(1) A person who has made athird party security undertaking in
relation to the accused’ s bail may apply to the Court to be
discharged from the person’sliability under that undertaking.

(2 If:
(a) the person so applies; and
(b) at the time of applying, the accused has not failed to appear
before the Court in accordance with the accused’ s bail
undertaking;
the Court must direct that the person be discharged from this
liability, unless satisfied it would be contrary to the interests of
justiceto do so.

Note: A direction will cause areconsideration of the accused’ s bail (see
Division 3).
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58DH Dealingswith property given as security for bail

A person commits an offence if:
(@) thepersonis:
(i) an accused who has signed a bail undertaking; or
(ii) aperson who has signed athird party security
undertaking made in relation to the accused’ s bail; and

(b) the person has, under that undertaking, undertaken to forfeit
security if the accused does not appear before the Court in
accordance with the accused’ s bail undertaking; and

(c) whilethe person’s undertaking isin force, the person:

(i) disposes of, or otherwise deals with, any of that security
that is not money; and

(i) intends by this to prevent the forfeiture of the security,
to destroy the security or to reduce its value.

Penalty: Imprisonment for 2 years.
Divison 3—Reconsidering bail orders

58EA Reconsidering bail—discharge of security or accused failsto
comply with the accused’ s bail undertaking

(1) Thissection appliesif, in relation to abail order:
(@) the Court gives adirection under subsection 58DG(2); or

(b) the prosecutor applies for the bail order to be varied or
revoked on the basis that the accused has failed to comply
with the accused’ s bail undertaking.

(2) The Court must cause the accused to be brought before the Court in
accordance with the Rules of Court.

Note: In a case where the accused failed to appear before the Court in
accordance with the accused’ s bail undertaking, the Court may be
asked to commence forfeiture proceedings (see section 58FB).

(3) The Court may, by order, vary or revoke the bail order.

(4) Indeciding whether to vary or revoke the bail order, the Court
must consider:

(a) the matters set out in subsection 58DB(2); and
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(b) if the decision isto be made during criminal appeal
proceedings—the principle that exceptional circumstances
must exist for the accused to be released on bail.

58EB Reconsidering bail—change in circumstances

(1) The Court may, by order, vary or revoke the accused’ s bail order
under this section if:
(a) the Court is satisfied that there has been a sufficient change
in circumstances since the making of the bail order; and
(b) the Court considers:
(i) the matters set out in subsection 58DB(2); and
(i) if the decision is to be made during criminal appeal
proceedings—the principle that exceptional
circumstances must exist for the accused to be released
on bail.

(2) If the Court is satisfied an application for an order under this
section is frivolous or vexatious, the Court may refuse the
application without a hearing.

58EC Consequencesif bail isvaried or revoked

(1) If the Court varies the accused’ s bail under this Division, then the
accused can only be released on bail if:

(a) the accused has signed a new bail undertaking under
paragraph 58DE(1)(a); and

(b) each other person (if any), who has undertaken to provide
security as a condition of bail, has signed a new third party
security undertaking under paragraph 58DE(1)(b); and

(c) subsection 58DC(3) is complied with in relation to any
security required as a condition of bail.

(2) If the Court revokes the accused’ s bail under this Division, the
Court may cause the accused to be committed to prison in
accordance with the Rules of Court.

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
87

Authorised Version C2009A00106



Schedule 1 Amendments
Part 1 Main amendments

Division 4—Further consequencesif accused failsto
appear in accordance with bail undertaking

58FA Offencefor failing to appear beforethe Court

(1) A person commits an offenceif:
(@) the person is the accused; and
(b) the person gives the Court a bail undertaking; and
(c) thepersonisreleased on bail under this Part; and

(d) the person failsto appear before the Court in accordance with
the bail undertaking.

Penalty: Imprisonment for 2 years.

Note: The accused’ s bail will also be reconsidered under Division 3.

(2) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2)—see subsection 13.3(3) of the Criminal Code.

58FB Notice of proposed forfeiture

(1) The prosecutor may apply to the Court for a direction under
subsection (2) if the accused allegedly fails to appear before the
Court in accordance with the accused’ s bail undertaking.

(2) The Court may direct the Registrar to give anotice to:
(a) each person who provided security for the accused’ s bail; and
(b) any other person who the Court considers may have an
interest in security provided for the accused’ s bail.
A failure by the Registrar to give a notice to a person covered by
the direction, if the Registrar has made reasonable efforts to do so,
does not affect the validity of any forfeiture order.

(3) The notice must:

(a) invite the person to show cause, by filing an objection in
accordance with paragraphs 58FC(3)(b) and (c), why the
security should not be forfeited; and

(b) contain the particulars set out in the Rules of Court.
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(4) An application under subsection (1) cannot be made more than 6
months after the alleged failure to appear before the Court.

58FC Ordering forfeiture

(1) The Court must order the forfeiture of all specified security
provided by aparticular person for the accused’ s bail if the Court is
satisfied that the accused failed to appear before the Court in
accordance with the accused’ s bail undertaking.

Note 1: For the forfeiture of security provided by more than one person,
separate forfeiture orders will be required.

Note2: A forfeiture order may be appealed (see subsection 30AA(3)).

(2) However, the Court may decide to not make aforfeiture order, or

to reduce the amount of security to be forfeited, if the Court is
satisfied that:

(8 the accused had areasonable excuse for failing to appear; or
(b) itisintheinterests of justiceto do so.

(3) Indeciding whether to make aforfeiture order, the Court must
consider any objection:

(@) filed by aperson who the Court is satisfied either provided
security for the accused’ s bail or has an interest in such
security; and

(b) filed before the end of the 28th day after:

(i) if the person was given a notice under subsection
58FB(2)—the day of being given the notice; or

(ii) otherwise—thefirst day on which a notice was given to
a person under subsection 58FB(2); and

(c) containing the particulars set out in the Rules of Court.
The Court may also invite the person to make submissions.

58FD When forfeiture orderstake effect
(1) A forfeiture order never takes effect if it is set aside on appeal.

(2) If theforfeiture order isnot set aside on appedl, it takes effect:

(@) if anotice of appeal was not filed in relation to the order—at
the end of the time for filing such a notice under
section 30AF; or

(b) otherwise—when the appeal isfinally disposed of.

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
89

Authorised Version C2009A00106



Schedule 1 Amendments
Part 1 Main amendments

Note: If aforfeiture order isvaried on apped, it will take effect as varied.

(3) If aforfeiture order takes effect, the Registrar must give written
notice that it has taken effect to:

(a) the person who provided the security forfeited by the order;
and

(b) each other person (if any) who objected to the making of the
order in relation to that security.

58FE Effect of forfeitureorders

Security is money held by the Court or property other than
registrable property

(1) If security specified in aforfeiture order is:
(&) money deposited with or otherwise provided to the Court; or
(b) property other than:
(i) money; or
(ii) registrable property;
the security vests absolutely in the Commonwealth at the time the
order takes effect.

Security is money not held by the Court

(2) If security specified in aforfeiture order is an amount of money
that has not been deposited with or otherwise provided to the
Court, then:

(@) theamount istaken to be acivil debt payable by the provider
of the security to the Commonwealth at the time the order
takes effect; and

(b) the Commonwealth may enforce the forfeiture order asif it
were an order madein civil proceedings against the provider
to recover a debt due by the provider; and

(c) thedebt arising from the order is taken to be ajudgment debt;
and

(d) if the undertaking under which the amount was provided as
security also specified property to secure payment of the
amount—the Commonwealth may enforce the undertaking in
respect of that property.
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Security isregistrable property

(3) If security specified in aforfeiture order is registrable property,
then:

(a) that property vestsin equity in the Commonwealth but does
not vest in the Commonwealth at law until the applicable
registration requirements have been complied with; and

(b) the prosecutor may, on behalf of the Commonwealth, do
anything necessary or convenient to give naotice of, or
otherwise protect, the Commonwealth’ s equitable interest in
that property; and

(c) the Commonwealth is entitled to be registered as the owner
of that property; and

(d) the Court may, by order, authorise a person to:

(i) do; or

(ii) authorise the doing of;
anything necessary or convenient to obtain the registration of
the Commonwealth as the owner.

(4) The powers of aperson who isthe subject of an order under
paragraph (3)(d) include executing any instrument required to be
executed by a person transferring an interest in property of that
kind.

Meaning of registrable property
(5) Inthissection:
registrable property means property, title to which is passed by

registration on aregister kept pursuant to a provision of any law of
the Commonwealth or of a State or Territory.

Divison 5—When bail ends

58GA Continuing bail orders
(1) The Court may direct that a bail order continue to have effect.

(2) Unlessthe Court orders otherwise, if:

(a) the accused appears before the Court in accordance with the
accused' s bail undertaking; and
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(b) the accused' s bail order would no longer have effect after
that appearance (otherwise than because of section 58GB);
and

(c) the Court does not make a direction under subsection (1)
during that appearance;

the Court is taken to have directed under subsection (1) that the
bail order continue to have effect until the accused’ s next
scheduled appearance before the Court.

(3) If the Court gives adirection under subsection (1), each of the
following continue to have effect:

(a) the accused’ s bail undertaking;
(b) each third party security undertaking made in relation to the
accused’ s bail;
subject to any contrary intention in the undertaking and to any
variation ordered by the Court.

58GB Bail discharged if the Court dischargesthe accused

A bail order ceases to have effect if the Court discharges the
accused in relation to all the offences for which bail was granted.

58GC Continuing security undertakings when bail ends

(1) Thissection appliesif:
(a) security was provided for the accused’ s bail; and

(b) the accused' sbail order isrevoked under section 58EA
because of afailure by the accused to appear before the Court
in accordance with the accused’ s bail undertaking.

(2) Despite the revocation, each of the following continue to have
effect to the extent to which they relate to the security provided for
the accused’ s bail:

(a) the accused’ s bail undertaking;

(b) each third party security undertaking made in relation to the
accused’ s bail.

Note: Generally, the bail undertaking and any third party security
undertaking will automatically end at the same time as the bail order.

(3) This continuation of an undertaking to provide security ceasesif:
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(a) aforfeiture order cannot take effect in relation to the security
and thefailure; or

(b) the Court orders the continuation to cease.
Notel:  When aforfeiture order takes effect is set out in section 58FE.

Note2: A forfeiture order cannot be made unless an application is made
within 6 months of the failure (see subsection 58FB(4)).

58GD Returning security when bail ends

If:
(a) aperson provides security for the accused' s bail under a bail
undertaking or third party security undertaking; and
(b) the accused' s bail order ceases to have effect; and

(c) if section 58GC applies—the continuation of the undertaking
to provide the security ceases under subsection 58GC(3); and

(d) the Court holds the security solely because of the
undertaking;

the Court must return the security to the person.

Note: The money or property will not be returned if it was forfeited under
Division 4 or isbeing held as security in relation to another bail order.

Division 6—Other matters

58HA Admissibility of certain matters

(1) Each of the following documents isto be received in all courts and
proceedings as primafacie evidence of their contents:
(@) abail order;
(b) abail undertaking;
(c) athird party security undertaking;
(d) anoticereferred to in subparagraph 58DE(2)(a)(ii) (about
change of address) given by the accused to the Court.

(2) A copy, certified by an officer of the Court, of a document referred
to in subsection (1) isadmissible in evidence in al courts and
proceedings without further proof or production of the original.

Note: This means that a certified copy isto be received in all courts and
proceedings as prima facie evidence of the original’ s contents.

(3) Anofficer of the Court may issue a written certificate stating that:
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(a) acondition specified in abail order:
(i) has not been varied; or
(if) hasbeen varied in a specified way; or
(b) anotice was given under subsection 58FB(2) to a specified
person in a specified way on a specified day; or
(c) the accused did not appear in person before the Court:
(i) at aspecified place; or
(if) on aspecified day or during a specified period; or
(d) the accused did not notify the Court of achangein the
accused' sresidential address; or

(e) the accused notified the Court of a change in the accused’'s
residential address:

(i) to aspecified address; and
(ii) on aspecified day.

(4) Thecertificateisto bereceived in all courts and proceedings as
prima facie evidence of the statements in the certificate.

(5) A document purporting to be a certificate under subsection (3) is
taken to be such a certificate and to have been duly given, unless
the contrary is established.

58HB Indemnifying a person providing security

(1) A person commits an offenceif:

(a) the person signsabail undertaking, or athird party security
undertaking, to provide security as a condition of bail; and

(b) the person agrees to be indemnified by another person against
any forfeiture under this Part of that security.

Penalty: Imprisonment for 2 years.

(2) A person commits an offenceif the person agrees to indemnify
another person against any forfeiture under this Part of security
provided by that other person as a condition of bail.

Penalty: Imprisonment for 2 years.

5 At the end of subsection 59(2)

Add:
; and (zm) indictmentsfiled in the Court, including:
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(i) the amendment of such indictments and the substitution
of new indictments for such indictments; and

(ii) the quashing of such indictments by the Court; and
(iii) thejoining and separation of multiple accused in a
single count in such an indictment; and
(iv) thejoining and separation of countsin such an
indictment; and
(v) the presenting of indictments; and
(zn) the discontinuance or stay of criminal proceedings; and
(zo) the management of criminal proceedings; and
(zp) pre-tria hearings, pre-trial disclosure and the determination
of issuesin criminal proceedings; and
(zg) disclosurein criminal proceedings by the prosecution and the
accused; and
(zr) pleasin crimina proceedings; and
(z9) the presentation of casesin criminal proceedings; and
(zt) the service of documentsin criminal proceedings, and
(zu) the selection and management of jurors; and

(zv) the appearance of the accused by means of video link, audio
links or other appropriate means; and

(zw) the adjournment of criminal proceedings; and

(zx) the practice and procedure of the Court in relation to any or
al of the following proceedings:

(i) proceedings under the Proceeds of Crime Act 2002;

(ii) proceedings for the forfeiture of athing under alaw of
the Commonwealth; and

(zy) theissue of warrants; and

(z2) bail, including the forfeiture of security provided for an
accused’ s bail.

Judiciary Act 1903

6 After section 68
Insert:
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68A Committalsjurisdiction if both Federal Court of Australia and
Stateor Territory court have jurisdiction in relation to
indictable offence

(1) Thissection appliesif both:
(a) the Federal Court of Austraia; and
(b) acourt of aState or Territory (the superior State or Territory
court);
have jurisdiction to try a person on indictment for an indictable

offence against alaw of the Commonwealth (the indictable
offence).

Working out which court the person should be committed to

(2) If acourt of the State or Territory (the State or Territory
committals court) has, under subsection 68(2), jurisdiction with
respect to the examination and commitment for trial on indictment
of aperson who is charged with the indictable offence, the court
may, in exercising that jurisdiction:

(8 commit the person for trial on indictment for the offence
before either:
(i) the Federal Court of Australia; or
(ii) the superior State or Territory court; or
(b) if the person pleads guilty to the offence, commit the person
for sentencing for the offence by either:
(i) the Federa Court of Australia; or
(ii) the superior State or Territory court.
This subsection has effect subject to subsections (3) and (4).
Note: Paragraph (2)(b) refersto committal for sentencing. For the power of

the State or Territory committal court to commit for sentencing, see
subsection 68(7).

(3) Despite subsection 68(1), if:
(a) aperson ischarged with the indictable offence; and
(b) at the end of the proceedings before the State or Territory
committals court, the State or Territory committals court
proposes to make an order (the committal order) that the
person be committed for trial on indictment, or for
sentencing, for the indictable offence;
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the State or Territory committals court must invite the Director of
Public Prosecutions to suggest the court before which the person is
to be tried or sentenced.

Note: The State or Territory committals court must make this invitation even

if the Director of Public Prosecutionsis not a party to the committal
proceedings.

(4) When making the committal order, the State or Territory
committals court must consider specifying the court suggested by
the Director of Public Prosecutions as the court before which the
person isto be tried or sentenced.

Committal court may grant bail to person to appear before Federal
Court

(5) If the committal order relating to the person specifies the Federal
Court of Australia, then a power of the State or Territory
committals court:

(a) that isconferred by alaw applying under subsection 68(1) in
relation to indictable offences against the laws of the
Commonwealth; and

(b) that enablesthe State or Territory committals court to grant
bail to persons accused of such offences to appear before the
superior State or Territory court if committed for trial, or for
sentencing, before the superior State or Territory court;

applies asif the power included the power to grant bail to the
first-mentioned person to appear before the Federal Court of
Australia

Note: Appeals or reviews of the exercise of this power will be dealt with
under the laws of the State or Territory applying under subsection
68(1). However, bail will be dealt with under Part VIB of the Federal
Court of Australia Act 1976 once indictable primary proceedings
(within the meaning of that Act) commence for the person.

If question about person’sfitnessto be tried

(6) Subsection 20B(1) of the Crimes Act 1914 applies asif the
reference in that subsection to the court to which the proceedings
would have been referred had the person been committed for trial
were areference to a court to which the proceedings could have
been referred had the person been committed for trial.
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Note: This means the committal court may choose whether to refer a
question of the person’ s fitness to be tried to either the Federal Court
of Australia or the superior State or Territory court.

68B Application of Stateand Territory lawsif Federal Court of
Australiaand State or Territory court both have
jurisdiction in relation to an offence

(1) Toavoid doubt:
(a) subsection 68(1) appliesto a person:
(i) who ischarged with an offence against alaw of the
Commonwealth; and
(i) in respect of whom jurisdiction is conferred on a court
of a State or Territory by section 68;
even if jurisdiction in relation to that person and that offence
isaso conferred on the Federal Court of Australia by another
law of the Commonwealth; and
(b) subsection 68(1) applies to the person and the offencein
relation to:
(i) any proceedingsin relation to the offence that are
brought before a court of the State or Territory; and

(ii) any proceedingsin relation to the offence that are
brought before the Federal Court of Australia.

(2) Paragraph (1)(b) has effect subject to section 68C.

68C Adjustmentsto Stateand Territory laws applying to
proceedings before Federal Court of Australia

(1) Thissection appliesif:
(&) an offence referred to in subsection 68(1) is an indictable
offence; and
(b) the Federal Court of Australia (the Federal Court) has
jurisdiction to try a person on indictment for the offence; and
(c) proceedings commence in the Federal Court in relation to the
offence that are:

(i) indictable primary proceedings (within the meaning of
the Federal Court of Australia Act 1976) (primary
proceedings); or

(ii) criminal appea proceedings (within the meaning of that
Act) that relate to primary proceedings; or
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(iii) proceedings under section 30CA of that Act that relate
to primary proceedings; or
(iv) proceedings under section 30CB of that Act that relate
to primary proceedings; or
(v) proceedings referred to the Federal Court under
section 20B of the Crimes Act 1914 (as that section
applies because of subsection 68A(6)).

The Sate or Territory in which trial proceedings must be heard

(2) If the proceedings are primary proceedings that:

(a) aretoinclude either the person, the prosecutor or both
appearing before the Federal Court in accordance with an
order of acourt of a State or Territory committing the person
for trial on indictment before the Court for the offence; or

(b) if paragraph (a) does not apply—include the filing in the
Federal Court, in a State or Territory, of an indictment
against the person for the offence;

the Federal Court must hear the proceedingsin that State or
Territory unless and until the Federal Court makes an order under

subsection (3).
Note: The place in which any other proceedings are to be heard is a matter
for the Court.

(3) If the proceedings are covered by subsection (2), the Federal Court
may, before the jury is empanelled for the trial, make an order
specifying the State or Territory in which the Federal Court will
hear the proceedings.

(4) Subsections (2) and (3) have effect subject to section 80 of the
Constitution and sections 70 and 70A.

Which State’ sor Territory’slaws are to apply?

(5) Thelawsto be applied under subsection 68(1) in relation to the
proceedings are those referred to in the following table:

Laws applicablein relation to the proceedings

Item If theproceedingsare... thelawsto be applied are ...

1 primary proceedings (other than the laws of the State or Territory in
proceedings for the sentencing of the  which the Federal Court hearsthe
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L aws applicablein relation to the proceedings

Item If theproceedingsare... the lawsto be applied are....
person following atrial in the proceedings.
Federal Court)

2 primary proceedings for the the laws of the State or Territory
sentencing of the person followinga  applying in relation to the tria at the
trial in the Federal Court end of thetrial.

3 appeal proceedings covered by the laws of the State or Territory
subparagraph (1)(c)(ii) applying in relation to the

corresponding primary proceedings
at the end of those primary
proceedings.

4 proceedings covered by the laws of the State or Territory
subparagraph (1)(c)(iii) inrelationto  applying in the proceedings during
a case stated, or question reserved, which the court stated the case or
by a court reserved the question.

5 proceedings covered by the laws of the State or Territory
subparagraph (1)(c)(iv) applying in relation to the

corresponding primary proceedings
at the end of those primary
proceedings.

6 proceedings covered by the laws of the State or Territory
subparagraph (1)(c)(v) asaresult of  applying in the proceedings during
areferral by acourt which the court made the referral.

What those laws include
(6) Thelaws of that State or Territory are taken:
(8 toinclude the Rules of the Supreme Court of that State or
Territory that apply in relation to criminal proceedings; and
(b) not to include the Rules of any other court of that State or
Territory.
How those laws apply
(7) Thelawsof that State or Territory apply asif any referencein
those laws to the Supreme Court of that State or Territory, and any
reference to a court that includes a reference to the Supreme Court
of that State or Territory, were areference to the Federal Court.
(8) Thelawsof that State or Territory apply to the proceedings only to
the extent to which they are:
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(&) not inconsistent with the laws of the Commonwealth; and
(b) not inconsistent with the Rules of the Federal Court.
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Part 2—Consequential and other amendments

Bankruptcy Act 1966

7 Subsection 273(4)
After “The’, insert “Federa”.

8 At the end of subsection 273(4)
Add:

Note: State and Territory courts are conferred jurisdiction by the Judiciary
Act 1903 in relation to offences against this Act. The exercise by those
courts of that jurisdiction does not involve the exercise of jurisdiction
in bankruptcy conferred by this Act.
9 Subsection 273(5)

Omit “Court, the Court”, substitute “ Federal Court, the Federal Court”.

CrimesAct 1914

10 Subsection 3(1)
Insert:

federal court meansthe High Court or a court created by the
Parliament, other than a court of a Territory.

11 Paragraph 3Y(4)(c)

Before “remand”, insert “if the condition was not imposed by the
Federal Court of Australia—".

12 At the end of subsection 3Y(4)

Add:

; or (d) if the condition was imposed by the Federal Court of
Australia—remand the person in custody for areasonable
time pending the obtaining of awarrant for the apprehension
of the person from that Court.

13 Subsection 15A(1AD)
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14

15

16

17

18

19

20

21

Omit “the Federal Court of Australia and the Family Court of
Australia’, substitute “afederal court”.

Paragraph 15A(1A)(a)
After “convicted”, insert “summarily”.

Paragraph 15A(1A)(a)
Omit “the Federal Court of Australia’, substitute “afedera court”.

Paragraph 15A(1A)(a)
Omit “that Court”, substitute “the federal court”.

After subsection 15A(1A)
Insert:

(1B) If alaw of a State or Territory:

(a) iswith respect to the enforcement or recovery of fines
ordered to be paid by offenders (including alaw described in
subsection (1AA)); and

(b) appliesin relation to fines ordered to be paid by offenders
convicted on indictment;

subsection (1) operates to require that law to apply and be applied
in the same manner to persons who are convicted on indictment of
federal offences by afederal court.

Subsection 15A(2)

Omit “federal offenders’, substitute “a person convicted of afederal
offence’.

Subsection 15A(5)
Insert:

federal offence means an offence against the law of the
Commonwealth.

Subsection 16(1) (definition of federal court)
Repeal the definition.

After paragraph 16A(2)(f)
Insert:
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(fa) the extent to which the person has failed to comply with:

(i) any order under subsection 23CD(1) of the Federal
Court of Australia Act 1976; or

(ii) any obligation under alaw of the Commonwealth; or

(iii) any obligation under alaw of the State or Territory
applying under subsection 68(1) of the Judiciary Act
1903;

about pre-trial disclosure, or ongoing disclosure, in
proceedings relating to the offence;

22 Paragraph 23WA(8)(b)

Omit “afederal offence”, substitute “an offence against the law of the
Commonwealth”.

23 At the end of subsection 85ZP(3)
Add:

Note: An exception is adisclosure to the Federal Court of Australiafor the
purposes of indictable primary proceedings, criminal appeal
proceedings or related matters (see section 852ZL).

24 Section 85ZZF
After “Federal Court” (wherever occurring), insert “of Australia’.

25 At the end of Division 6 of Part VIIC
Add:

85ZZL Criminal proceedings beforethe Federal Court of Australia

(1) The Federa Court of Australia (and an officer of that court) may:
(a) require aperson to disclose information to the court, or an
officer of the court, about any Commonwealth offence, State
offence, Territory offence or foreign offence in relation to
which the person has been charged or convicted; and
(b) takeinto account that information;
for the purposes of indictable primary proceedings, criminal appeal
proceedings or matters relating to either such proceedings.

Note: The officers of the Federa Court of Australiaare referred to in
section 18N of the Federal Court of Australia Act 1976.

104 Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106,
2009

Authorised Version C2009A00106



Amendments Schedule 1
Consequential and other amendments Part 2

(2) Division 3 does not apply in relation to a disclosure of information,
or ataking into account of information, under subsection (1).

(3) Subsections (1) and (2) have effect despite section 85ZP and any
other Commonwealth law, and any State law, Territory law or
foreign law.

(4) For the purposes of referencesin this section to foreign law or
foreign offence, aforeign country is taken to include aregion
where:

(a) theregionisacolony, territory or protectorate of aforeign
country; or

(b) theregion ispart of aforeign country; or

(c) theregionisunder the protection of aforeign country; or

(d) aforeign country exercises jurisdiction or control over the
region; or

(e) aforeign country isresponsible for the region’s international
relations.

(5) Inthissection:

criminal appeal proceedings has the same meaning asin the
Federal Court of Australia Act 1976.

indictable primary proceedings has the same meaning asin the
Federal Court of Australia Act 1976.

Federal Court of Australia Act 1976

26 Section 4
Insert:

accused:
(@) inrelation to indictable primary proceedings—has the
meaning given by subsection 23AB(1); and
(b) inrelation to criminal appeal proceedings—means the person
who was the accused in the proceedings appealed from.

27 Section 4
Insert:

applicable jury district has the meaning given by section 23DL.
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28 Section 4
Insert:

bail order means an order made under subsection 58DB(1).

29 Section 4
Insert:

bail undertaking means an undertaking under paragraph
58DE(1)(a).

30 Section 4
Insert:

criminal appeal proceedings means:
(a) proceedings relating to an appeal referred to in section 30AA
or 30AD; or
(b) proceedings relating to the seeking of leave to file such an
appeal; or
(c) proceedingsin the Court that are ancillary to proceedings
covered by paragraph (a) or (b).

31 Section 4
Insert:

electoral Division has the same meaning as Division hasin the
Commonwealth Electoral Act 1918.

33 Section 4
Insert:

eligible primary court means:

(@) the Court constituted by asingle Judge in indictable primary
proceedings; or

(b) the Supreme Court of a Territory (other than the Australian
Capital Territory or the Northern Territory); or

(c) insuch cases as are provided by any other Act, a court (other
than a Full Court of the Supreme Court) of a State, the
Australian Capital Territory or the Northern Territory,
exercising federal jurisdiction.
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34 Section 4
Insert:

examination and commitment for trial on indictment includes
commitment for trial on indictment.

35 Section 4
Insert:

foreign country includes aregion where:

(a) theregionisacolony, territory or protectorate of aforeign
country; or

(b) theregion ispart of aforeign country; or

(c) theregion isunder the protection of aforeign country; or

(d) aforeign country exercises jurisdiction or control over the
region; or

(e) aforeign country isresponsible for the region’s international
relations.

36 Section 4
Insert:

forfeiture order means an order made under subsection 58FC(1).

37 Section 4
Insert:

former juror means a person who has ceased to be ajuror.

38 Section 4
Insert:
Full Court of the Supreme Court of a State or Territory means
the Supreme Court of the State or Territory when constituted by 2
or more judges, and includes the Supreme Court of the State or

Territory when so constituted for the purpose of sitting as the Court
of Appeal of the State or Territory.

39 Section 4
Insert:
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indictable offence matter has the meaning given by subsection
32(6).

40 Section 4
Insert:

indictable primary proceedings has the meaning given by
subsection 23AB(2).

41 Section 4
Insert:

infringement notice means an infringement notice given under
section 58BA.

42 Section 4 (definition of judgment)
Repeal the definition, substitute:

judgment means:
(a) ajudgment, decree or order, whether final or interlocutory; or
(b) asentence;

and includes a conviction.

43 Section 4
Insert:

juror means a person serving as ajuror in proceedings before the
Court.

44 Section 4
Insert:

jury district means ajury district determined by the Sheriff under
section 23DF.

45 Section 4
Insert:

jury service means service asajuror.

46 Section 4
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a7

48

49

50

51

52

Insert:

party, in relation to indictable primary proceedings, has the
meaning given by subsection 23AB(3).

Section 4
Insert:

potential juror means a person who:

(a) has been summonsed to attend for service asajuror in
proceedings before the Court; and

(b) has not been empanelled as one of the jury; and
(c) has not been discharged from serving on the jury.

Section 4
Insert:
relevant to the accused' s case: if an accused is prosecuted on

indictment, evidence isrelevant to the accused’'s case if it is
capable of either or both of the following:

(8 undermining the prosecution’ s case;
(b) assisting the accused’ s case.

Section 4
Insert:

sitting place, in relation to indictable primary proceedings, has the
meaning given by subsection 23DK (2).

Section 4 (definition of suit)

Omit “action or original proceeding”, substitute “civil action, or original
civil proceeding,”.

Section 4
Insert:

third party security undertaking means an undertaking under
paragraph 58DE(1)(b).

Subsection 18P(1)
After “process of the Court”, insert “(including warrants)”.

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
109

Authorised Version C2009A00106



Schedule 1 Amendments
Part 2 Consequential and other amendments

53 After subsection 18P(2)
Insert:

(2A) The Sheriff is aso responsible for matters under Division 1A of
Part I11 directed to the Sheriff.

Note: These provisions of Part |11 are mainly about juriesin criminal
proceedings.

54 Division 1 of Part Il (heading)

Repeal the heading, substitute:
Division 1—Original jurisdiction (general)
55 After subsection 20(1A)

Insert:

(1B) Subsection (1A) does not apply in relation to indictable primary
proceedings.

56 Subsection 21(1)
After “may,”, insert “in civil proceedings’.
57 Division 2 of Part Il (heading)
Repeal the heading, substitute:
Division 2—Appellate and related jurisdiction (civil
proceedings)
58 Before section 24
Insert:
23P Appellatejurisdiction in civil proceedings

This Division applies to the Court’ s appellate jurisdiction in
relation to civil matters.

59 Subsection 24(5)
Repeal the subsection.

64 Paragraph 28(1)(d)
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Omit “in acivil proceeding”.
65 Paragraph 28(1)(e)
Repeal the paragraph.

66 Subsection 28(5)
Repeal the subsection.

67 Section 29A
Repeal the section.

68 At the end of section 31A
Add:

(5) This section does not apply to criminal proceedings.

69 After section 31A
Insert:

31B Prerogative of mercy unaffected

Nothing in this Part abrogates or affects the prerogative of mercy.

70 Subsection 32(1)
After “with matters’, insert “(the core matters)”.

Note:  Thefollowing heading to subsection 32(1) isinserted “Associated matters—civil
proceedings’.

71 Subsection 32(2)
After “matter” (second occurring), insert “(the core matter)”.

72 At the end of section 32
Add:

(3) Subsections (1) and (2) do not apply in relation to a core matter
that is an indictable offence matter.

Associated matter s—indictable offences

(4) Tothe extent that the Constitution permits, jurisdiction is conferred
on the Court in respect of matters (the related matters) that:

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
111

Authorised Version C2009A00106



Schedule 1 Amendments
Part 2 Consequential and other amendments

(a) arise under any laws made by the Parliament; and
(b) are not otherwise within the Court’ s jurisdiction; and
(c) relateto one or more indictable offences;

that are associated with an indictable offence matter in which the
jurisdiction of the Court isinvoked.

(5) Thejurisdiction conferred by subsection (4) extendsto jurisdiction
to hear and determine an appeal from a judgment of a court so far
asit relates to arelated matter that is associated with an indictable
offence matter in respect of which an appea from that judgment, or
another judgment of that court, is brought.

Indictable offence matters

(6) For the purposes of this Act, amatter is an indictable offence
matter if aproceeding in relation to the matter would be an
indictable primary proceeding.

73 After subsection 32AB(9)
Insert:

(9A) This section does not apply to crimina proceedings.
Note:  The heading to section 32AB is altered by inserting “civil” after “of”.

74 Subsection 32A(4)
Repeal the subsection, substitute:

(4) This section does not apply to a proceeding that is:
(@) anindictable primary proceeding; or
(b) an Australian proceeding within the meaning of Part I11A.

Note 1: The heading to section 39 is atered by omitting “Trial” and substituting “Civil trialsto
be".

Note 2: The heading to section 40 is atered by inserting “in civil proceedings’ after “Court”.
75 Paragraph 41(1)(c)
Omit “impanelling”, substitute “empanelling”.
Note:  The heading to section 41 is altered by adding at the end “in civil proceedings’.
76 Paragraph 41(1)(i)
Omit “or sworn”, substitute “, sworn or affirmed”.
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77 Subsection 41(2)
After “jury” (first occurring), insert “referred to in subsection (1)”.

78 Section 42
Repeal the section.

79 Subsection 43(1)
After “which”, insert “thisor”.

80 Subsection 45(1)
After “sworn”, insert “or affirmed”.

Note:  The heading to section 45 is altered by omitting “ Swearing” and substituting
“Making”.

8

=

Paragraph 45(1)(a)
Omit “, acommissioner for affidavits’.

82 Paragraph 45(1)(b)
After “oaths’, insert “and affirmations’.

83 Subsection 45(2)
After “sworn”, insert “or affirmed”.

84 Paragraph 45(2)(a)
After “oaths’, insert “and affirmations’.

85 Paragraph 45(2)(b)
Repeal the paragraph.

86 Paragraph 45(2)(e)
After “oath”, insert “or affirmation”.

87 Subsection 45(3)
After “sworn”, insert “or affirmed”.

88 Paragraphs 46(a) and (b)
After “oath”, insert “or affirmation”.

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
113

Authorised Version C2009A00106



Schedule 1 Amendments
Part 2 Consequential and other amendments

89 Subsection 47(1)
After “Ina’, insert “civil”.

Note 1: Thefollowing heading to subsection 47(1) isinserted “Civil proceedings other than
trials of causes’.

Note2: The following heading to subsection 47(2) isinserted “Civil trials of causes’.

90 At the end of section 47
Add:

(7) Subsections (1) to (6) do not apply in relation to criminal
proceedings.

Criminal proceedings

(8) Testimony in criminal proceedings must be given orally unless:
(a) thetestimony is given in another form:
(i) agreed to between the parties; and
(ii) to which the Court does not object; or

(b) thetestimony is given in accordance with this or any other
Act, or with any law applying under subsection 68(1) of the
Judiciary Act 1903 in relation to the proceedings.

Note: For testimony etc. by video link, audio link or other appropriate
means, see sections 47A to 47F.

91 Subsection 47A(3)
Repeal the subsection, substitute:
(3) If thetestimony isgiven:
(a) otherwise than on oath or affirmation; and
(b) in proceedings where thereisnot ajury;

the Court or the Judge isto give the testimony such weight as the
Court or the Judge thinks fit in the circumstances.

Note: In proceedings where there is ajury, the Judge may warn the jury
about the testimony (see section 165 of the Evidence Act 1995).

92 Section 48
Before“The”, insert “(1)”.

93 At the end of section 48
Add:
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(2) Subject to section 80 of the Constitution and sections 68C, 70 and
70A of the Judiciary Act 1903, subsection (1) extends to criminal
proceedings.

94 Section 50
Before“The”, insert “(1)”.

95 At the end of section 50
Add:

(2) Thissection does not limit section 23HC.

96 At the end of section 53A
Add:

(3) Thissection does not apply to criminal proceedings.

97 Subsection 56(1)

Omit “or an appellant in an appeal to the Court”, substitute “, or an
appellant in an appeal under Division 2 of Part I11,”.

Note:  The heading to section 60 is altered by omitting “relating to fees’.

Judiciary Act 1903

98 Section 2
Insert:

examination and commitment for trial on indictment includes
commitment for trial on indictment.

99 At the end of subsection 39B(1A)
Add:

Note: Paragraph (c) does not prevent other laws of the Commonwealth
conferring criminal jurisdiction on the Federal Court of Australia.

100 Section 70
Before “When”, insert “(1)”".

101 At the end of section 70
Add:

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009  No. 106, 2009
115

Authorised Version C2009A00106



Schedule 1 Amendments
Part 2 Consequential and other amendments

(2) Thissection has effect subject to section 68C.

102 Section 70A
Before“The’, insert “(1)”.

103 At the end of section 70A
Add:

(2) This section has effect subject to section 68C.

104 Subsection 71A(1)
Repeal the subsection, substitute:

(1) Notwithstanding anything contained in this Part, or any provision
of any law of a State or Territory, the Attorney-General of the
Commonwealth may file an indictment for any indictable offence
against the laws of the Commonwealth in:

(@) the High Court; or

(b) if the Federa Court of Australia hasjurisdiction to try a
person for the offence—that Court; or

(c) the Supreme Court of a State or Territory;
without examination or commitment for trial.

105 Subsection 72(1)
Repeal the subsection, substitute:

(1) Thissection appliesif apersonisindicted before a Court, other
than:

(@) the Federal Court of Australia; or

(b) the Supreme Court of a Territory (other than the Australian
Capital Territory or the Northern Territory);

for an indictable offence against alaw of the Commonwealth.

(1A) The Court (thetrial court) before which the personis tried:

(& must, if an application is made by or on behalf of the person
before the jury deliversits verdict on a count in the
indictment in relation to the person; and

(b) may initsdiscretion (either before or after judgment without
such an application);
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reserve aquestion of law, in relation to that count, which arises on
thetrial for the consideration of:

(c) aFull Court of the High Court; or

(d) aFull Court of the Supreme Court of the same State or
Territory asthetrial court.

106 Subsection 76(1)
Repeal the subsection, substitute:

(1) Thissection appliesif a Court, other than:
(@) the Federal Court of Australia; or

(b) the Supreme Court of a Territory (other than the Australian
Capita Territory or the Northern Territory);

convicts an accused person on indictment for an offence against the
laws of the Commonwealth.

(1A) If the Court (the trial court) before which the accused person is
convicted arrests judgment at the trial, the Court must on the
application of counsel for the prosecution state a case for the
consideration of:

(& aFull Court of the High Court; or

(b) aFull Court of the Supreme Court of the same State or
Territory asthetrial court.

107 Subsection 76(2)

Omit “any Justice of the Peace may issue his or her”, substitute “an
issuing officer (within the meaning of Part IAA of the Crimes Act 1914)
may issue a’.

108 Section 81

After “High Court,”, insert “the Judges of the Federal Court of
Austraia,”.

Mutual Assistancein Criminal Matters Act 1987

109 Subsection 39A(1)

Omit “ Supreme Court of the State or Territory in which the proceeding
is being heard”, substitute “relevant court (see subsection (1A))".

110 After subsection 39A(1)
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Insert:

(1A) For the purposes of subsection (1), the relevant court is:

(@) if the proceeding is being heard in the Federal Court of
Australia—that Court; or

(b) otherwise—the Supreme Court of the State or Territory in
which the proceeding is being heard.

Proceeds of Crime Act 2002

111 At the end of section 335
Add:

Proceeds jurisdiction of Federal Court of Australia

(7) If the Federa Court of Australia hasjurisdiction to try a person
(whether on indictment or summarily) for an *indictable offence,
the Court has proceeds jurisdiction for an order if the order would,
if made, be an order made on the basis of:

(a) aproposal that the person be charged with the offence; or
(b) the person having been charged with the offence; or
(c) the person’s conviction of the offence.

(8) Subsection (7):
(a) has effect despite subsections (2) and (3); and
(b) does not prevent other courts having *proceeds jurisdiction
for the order under another subsection of this section.

Transfer of Prisoners Act 1983

112 Subsection 16(1)

Omit “any court of a State or Territory or to any Judge of such a court”,
substitute “a court, or to the Judge of a court, sitting in a State or
Territory”.
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