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Child Care Payments Act 1997

No. 195, 1997

An Act to providefor paymentsin respect of child
care, and for related purposes

[Assented to 8 December 1997]

The Parliament of Australia enacts:

*To find definitions of asterisked terms, see section 5.
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Chapter 1 Preliminary mattersand interpretation
Part 1 Preliminary matters

Section 1

Chapter 1—Preliminary mattersand
inter pretation

Part 1—Preliminary matters

1 Short title
This Act may be cited as the Child Care Payments Act 1997.

2 Commencement

This Act commences on the day after the day on which it receives
the Royal Assent.
Note: Payments under this Act will only be made in respect of child care

occurring on or after the *payment commencement day set under
section 12.

3 ldentifying defined terms

(1) Many of thetermsin this Act are defined in section 5. Some
definitions relevant only to limited areas of this Act are defined in
those areas.

(2) Most of the terms that are defined in section 5 are identified by an
asterisk appearing at the start of the term: asin “*payment
commencement day”. The footnote with the asterisk contains a
signpost to section 5.

(3) Anasterisk usually identifies the first occurrence of atermina
section (if not divided into subsections), subsection, note or
definition. Later occurrences of the term in the same provision are
not usually asterisked.

(4) Termsare not asterisked in headings or tables.

*To find definitions of asterisked terms, see section 5.
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Preliminary mattersand interpretation Chapter 1
Preliminary matters Part 1

Section 4

(5) Thefollowing basic terms used throughout the Act are not
identified with an asterisk:

Termsthat are not identified
Item Thisterm isdefined in section
AAT 5

child care assistance
child care rebate
child care service
partner

Secretary

SSAT

~N o oW N
o1 o1 (o1 o1 (o1 ol

4 Qverview

(1) ThisAct provides for the making of paymentsin respect of child
care.

(2) There are 2 main payment types:
(a) child care assistance; and
(b) child carerebate.

(3) Themain provisions relating to child care assistance are in Chapter
2 and Schedule 1. The main provisions relating to child care rebate
arein Chapter 3 and Schedule 2.

(4) Subject to the provisions of Chapters 2 and 3, it is possible for a
person to be entitled to receive both child care assistance and child
care rebate in respect of the same child care.

(5) Provisions dealing with overpayments of, and the recovery of debts
relating to, child care assistance and child care rebate are in
Chapter 4.

*To find definitions of asterisked terms, see section 5.
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(6) Thethird payment type is emergency child care assistance. Thisis
a short term payment made to child care services that provide
emergency care for children at risk. The main provisions relating to
emergency child care assistance are in Chapter 5.

(7) All 3 payment types are only payable in respect of care provided
by child care services that are either approved or registered under
Chapter 6.

(8) The other Chapters of this Act deal with the following matters:
(8) Chapter 7—information gathering and confidentiality;
(b) Chapter 8—general provisions about offences and penalties;
(c) Chapter 9—general provisions about review of decisions;
(d) Chapter 10—administration of the Act;
(e) Chapter 11—miscellaneous matters.

*To find definitions of asterisked terms, see section 5.
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Part 2—Interpretation

5 Definitions
Inthis Act:
AAT isshort for the Administrative Appeals Tribunal.

absence, in relation to a child and a child care service, does not
include any period after the service has stopped providing care for
the child (otherwise than temporarily).

Agency means the Commonwealth Services Delivery Agency
established by the Agency Act.

Agency Act means the Commonwealth Services Delivery Agency
Act 1997.

Australian mmunisation Handbook means the latest edition of
the Australian Immunisation Handbook published by the
Australian Government Publishing Service.

authorised review officer means an *officer authorised under
section 277 to perform duties as an authorised review officer for
the purposes of this Act.

centre based long day care service means a child care service
approved as a centre based long day care service under Part 1 of
Chapter 6.

CEO, inrelation to the *Agency, means the Chief Executive
Officer of the Agency.

child care assistance hours means child care assistance hours that
are, or are to be, allocated to *child care assistance services under
Part 1 of Chapter 6.

*To find definitions of asterisked terms, see section 5.
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child care assistance means child care assistance under Chapter 2.

child care assistance service means a child care service that has
been approved as a service of one of the following kinds under Part
1 of Chapter 6:

(a) acentre based long day care service;
(b) afamily day care service;

(c) anoccasional care service;

(d) an outside school hours care service.

child care payment means:
(a) child care assistance (see Chapter 2); or
(b) child care rebate (see Chapter 3); or
(c) emergency child care assistance (see Chapter 5).
Note: Emergency child care assistance is not a child care payment to which
Chapter 4 applies.
child care rebate means child care rebate under Chapter 3.

child care rebate service means:
(a) a*child care assistance service; or

(b) achild care servicethat isregistered under Part 2 of Chapter
6 asachild care rebate service.

child care service means a service that provides child care. For the
purposes of Part 2 of Chapter 6, an individual who cares for a child
istaken to operate a child care service.

comply with atax file number request has the meaning given by
sections 6 and 7.

conscientious objection, in relation to the immunisation of a child,
has the meaning given by section 8.

dependent child:

*To find definitions of asterisked terms, see section 5.
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(@) when used in relation to child care assistance, has the
meaning given by section 21; and

(b) when used in relation to child care rebate, has the meaning
given by section 79.

eligibility rules means:
(@) inPart 1 of Chapter 6—rules made under section 185, 186,
187 or 188; or
(b) in Part 2 of Chapter 6—rules made under section 216.

emergency child care assistance means emergency child care
assistance under Chapter 5.

employee, in relation to the *Agency, has the same meaning asin
the *Agency Act.

entitled:
(@) when used in relation to child care assistance, has the
meaning given by section 19; and
(b) when used in relation to child care rebate, has the meaning
given by section 77.

family day care service means a child care service approved as a
family day care service under Part 1 of Chapter 6.

group payment has the meaning given by subsection 60(2).

group payment notice, in relation to a*group payment, has the
meaning given by subsection 60(3).

immunised, in relation to a child, means the child isimmunised in
accordance with:

(a) astandard vaccination schedule determined under subsection
18(1); or

(b) acatch up vaccination schedule determined under subsection
18(1).

*To find definitions of asterisked terms, see section 5.
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information includes estimates.

inhabitant of Australia means:

() apersonwho isan inhabitant of Australiafor the purposes of
the Social Security Act 1991; or

(b) aperson described in section 9 or 10.

Note: The definition relevant to paragraph (a) isin subsection 23(1) of the
Social Security Act 1991.

maximum assistance period, in relation to aclaim for child care
assistance, means:

(a) if itisa"prospective claim:
(i) the period specified in accordance with section 48; or

(it) if that period has been extended under section 33—that
period as so extended; or

(b) if itisa*retrospective claim—the period specified in
accordance with section 51.

maximum rebate period, in relation to a claim for child care
rebate, means;

(@) if it isaprospective claim:
(i) the period specified in accordance with section 101; or
(it) if that period has been extended under section 87—that
period as so extended; or
(b) if it isaretrospective claim—the period specified in
accordance with section 104.

medical practitioner means a person registered or licensed as a
medical practitioner under a State or Territory law that provides for
the registration or licensing of medical practitioners.

member of a couple has the meaning given by section 11.

National Convener means the National Convener of the Social
Security Appeals Tribunal.

*To find definitions of asterisked terms, see section 5.
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occasional care service means a child care service approved as an
occasional care service under Part 1 of Chapter 6.

officer means a person performing duties, or exercising powers or
functions, under or in relation to this Act and, in relation to a
provision of Part 2 of Chapter 7, includes:

(a) aperson who has been such a person; and

(b) aperson who isor has been appointed or employed by the
Commonwealth and who, as aresult of that appointment or
employment, may acquire or has acquired “information about
aperson under this Act; and

(c) aperson who, although not appointed or employed by the
Commonwealth, performs or did perform services for the
Commonwealth and who, as aresult of performing those
services, may acquire or has acquired information about a
person under this Act.

outside school hours care service means a child care service
approved as an outside school hours care service under Part 1 of
Chapter 6.

partner, in relation to a person who is a*member of a couple,
means the other member of the couple.

payday means aday that is afamily payment payday for the
purposes of the Social Security Act 1991.

payment commencement day means the day that is, under section
12, the payment commencement day.

payment period means the period of 2 weeks starting on the
Monday that is the *payment commencement day and the period of
2 weeks starting on each succeeding alternate Monday.

prospective claim:

(&) when used in relation to child care assistance, has the
meaning given by paragraph 37(1)(a); and

*To find definitions of asterisked terms, see section 5.
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(b) when used in relation to child care rebate, has the meaning
given by paragraph 90(1)(a).

protected information means:

(& “information about a person or a child care service that is or
was held in the records of the Department or the Agency; or

(b) information that there is no information about a person or a
child care service held in the records of the Department or the
*Agency.

receiving has ameaning affected by section 13.

recipient notification notice means a notice under section 73 or
125.

recipient reconciliation notice means a notice under section 75 or
127.

recipient statement notice means a notice under section 74 or 126.

recognised immunisation provider has the same meaning asin
section 46A of the Health Insurance Act 1973.

retrospective claim:
(&) when used in relation to child care assistance, has the
meaning given by paragraph 37(1)(b); and
(b) when used in relation to child care rebate, has the meaning
given by paragraph 90(1)(b).
satisfies the work/training/study test has the meaning given by
section 14.

Secretary means the Secretary of the Department.

service arrangements has the same meaning as in the *Agency
Act.

*To find definitions of asterisked terms, see section 5.
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session of care has the meaning given by a determination in force
under subsection 18(2).

SSAT is short for the Social Security Appeals Tribunal.

tax file number has the same meaning asin Part VA of the Income
Tax Assessment Act 1936.

tax file number request means a request under subsection 44(1),
45(1), 71(1), 72(1), 97(1), 98(1), 123(1) or 124(1).

tax year has the same meaning as year of income has in the Income
Tax Assessment Act 1936.

Note: The relevant definition isin section 6 of the Income Tax Assessment
Act 1936.

6 Meaning of comply with a tax file number request—request for
person’stax file number

(1) This section deals with how a*tax file number request may be
complied with if it isarequest under section 44, 71, 97 or 123
(these are requests for a person’s “tax file number).

(2) To comply with a*tax file number request, the person may:

(a) givethe Secretary awritten statement of the person’s “tax file
number; or

(b) givethe Secretary adeclaration by the person in aform
approved in writing by the Secretary and satisfy either
subsection (3) or (4).

(3) The person satisfies this subsection if:
(a) the person’s declaration states that the person:
(i) hasa*tax file number but does not know what it is; and

(ii) has asked the Commissioner of Taxation to inform the
person of the person’s tax file number; and

*To find definitions of asterisked terms, see section 5.
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(b) the person has given the Secretary a document by the person
that authorises the Commissioner of Taxation to tell the
Secretary.

(i) whether the person has atax file number; and
(it) if the person has atax file number—the tax file number;
and

(c) the Commissioner of Taxation has not told the Secretary that
the person has no tax file number.

(4) The person satisfies this subsection if:
(a) the person’s declaration states that the person has applied for
a“tax file number; and
(b) the person has given the Secretary a document by the person
that authorises the Commissioner of Taxation to tell the
Secretary:
(i) if atax file number isissued to the person—the tax file
number; or
(ii) if the application is refused—that the application has
been refused; or
(iii) if the application is withdrawn—that the application has
been withdrawn; and
(c) the Commissioner of Taxation has not told the Secretary that
the person has not applied for atax file number; and
(d) the Commissioner of Taxation has not told the Secretary that
an application by the person for atax file number has been
refused; and
(e) the application for atax file number has not been withdrawn.

7 Meaning of comply with a tax file number request—request for tax
file number of person’s partner

(1) This section deals with how a *tax file number request may be
complied with if it isarequest under section 45, 72, 98 or 124

*To find definitions of asterisked terms, see section 5.
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(these are requests to a person for his or her partner’s *tax file
number).

(2) To comply with a*tax file number request, the person may:

(a) give the Secretary awritten statement of the partner’s "tax
file number; or

(b) givethe Secretary adeclaration by the partner in aform
approved in writing by the Secretary and satisfy either
subsection (3) or (4).

(3) The person satisfies this subsection if:
(a) the partner’s declaration states that the partner:
(i) hasa*tax file number but does not know what it is; and

(ii) has asked the Commissioner of Taxation to inform the
partner of the partner’ s tax file number; and

(b) the person has given the Secretary a document by the partner
that authorises the Commissioner of Taxation to tell the
Secretary:

(i) whether the partner has atax file number; and

(ii) if the partner has atax file number—the tax file number;
and

(c) the Commissioner of Taxation has not told the Secretary that
the partner has no tax file number.

(4) The person satisfies this subsection if:

(a) the partner’s declaration states that an application by the
partner for a*“tax file number is pending; and

(b) the person has given the Secretary a document by the partner
that authorises the Commissioner of Taxation to tell the

Secretary:
(i) if atax file number isissued to the partner—the tax file
number; or
(ii) if the application is refused—that the application has
been refused; or

*To find definitions of asterisked terms, see section 5.
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(iii) if the application is withdrawn—that the application has
been withdrawn; and

(c) the Commissioner of Taxation has not told the Secretary that
an application by the partner for atax file number has been
refused; and

(d) the application for atax file number has not been withdrawn.

8 Meaning of conscientious objection

A person has a conscientious objection to achild being
*immunised if the person’s objection is based on a personal,
philosophical, religious or medical belief involving a conviction
that vaccination under the latest edition of the Standard
Vaccination Schedule should not take place.

9 Extended meaning of inhabitant of Australia—studentsreceiving
financial assistance

A person is an inhabitant of Australia if the person:
(a) isundertaking a course of study in Australia; and

(b) isreceiving financial assistance directly from the
Commonwealth for the purpose of undertaking that course of
study.

10 Extended meaning of inhabitant of Australia—hardship and
special circumstances

(1) A personisaninhabitant of Australia if the Secretary determines
in writing that the person is an inhabitant of Australiafor the
purposes of this Act.

(2) The Secretary may make a determination under subsection (1) if
the Secretary is satisfied that:
(a) hardship would be caused to the applicant if the applicant
were not treated as an inhabitant of Australia; or

*To find definitions of asterisked terms, see section 5.
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(b) because of the specia circumstances of the particular case,
the applicant should be treated as an inhabitant of Australia.

(3) In making adetermination under subsection (1), the Secretary must
comply with any guidelinesin force under subsection (4) in
relation to the making of such declarations.

(4) The Minister may, by determination in writing, make guidelines
relating to the making of determinations under subsection (1).

(5) A determination under subsection (4) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

11 Meaning of member of a couple

(1) Subject to subsection (2), aperson isamember of a couple for the
purposes of thisAct if:

(a) the personislegaly married to another person and isnot, in
the Secretary’ s opinion (formed as mentioned in subsection
(2)), living separately and apart from the other person on a
permanent or indefinite basis; or

(b) all of the following conditions are met:
(i) the person has arelationship with a person of the
opposite sex (in this paragraph called the partner);
(if) the personisnot legally married to the partner;

(iii) the relationship between the person and the partner is, in
the Secretary’ s opinion (formed as mentioned in
subsections (2) and (3)), a marriage-like relationship;

(iv) both the person and the partner are over the age of
consent applicable in the State or Territory in which
they live;

(v) the person and the partner are not within a prohibited

relationship for the purposes of section 23B of the
Marriage Act 1961.

*To find definitions of asterisked terms, see section 5.
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Note: A prohibited relationship for the purposes of section 23B of the
Marriage Act 1961 is a relationship between a person and:

@ an ancestor of the person; or
(b) a descendant of the person; or

(© abrother or sister of the person (whether of the whole blood or
the part-blood).

(2) Informing an opinion about the relationship between 2 people for
the purposes of paragraph (1)(a) or subparagraph (1)(b)(iii), the
Secretary isto have regard to al the circumstances of the
relationship including, in particular, the following matters:

(a) thefinancial aspects of the relationship, including:
(i) any joint ownership of real estate or other major assets
and any joint liabilities; and
(ii) any significant pooling of financial resources, especialy
in relation to major financial commitments; and

(iii) any legal obligations owed by one person in respect of
the other person; and
(iv) the basis of any sharing of day-to-day household
expenses;
(b) the nature of the household, including:
(i) any joint responsibility for providing care or support of
children; and
(ii) the living arrangements of the people; and
(iii) the basis on which responsibility for housework is
distributed;
(c) the socia aspects of the relationship, including:
(i) whether the people hold themselves out as married to
each other; and
(ii) the assessment of friends and regular associates of the
peopl e about the nature of their relationship; and
(iii) the basis on which the people make plans for, or engage
in, joint social activities;

*To find definitions of asterisked terms, see section 5.

16 Child Care Payments Act 1997  No. 195, 1997



Preliminary mattersand interpretation Chapter 1
Interpretation Part 2

Section 11

(d) any sexual relationship between the people;
(e) the nature of the people’ s commitment to each other,
including:
(i) thelength of the relationship; and

(ii) the nature of any companionship and emotional support
that the people provide to each other; and

(iii) whether the people consider that the relationship is
likely to continue indefinitely; and

(iv) whether the people see their relationship as a
marriage-like relationship.

(3) The Secretary must not form the opinion that the relationship
between a person and his or her partner is amarriage-like
relationship if the person isliving separately and apart from the
partner on a permanent or indefinite basis.

(4) A personisnot amember of a coupleif adetermination under
subsection (5) or (6) isin forcein relation to the person.

(5) If:
(a) apersonislegaly married to another person; and

(b) the person isnot living separately and apart from the other
person on a permanent or indefinite basis; and

(c) the Secretary is satisfied that the person should, for a special
reason in the particular case, not be treated as a member of a
couple;

the Secretary may determine, in writing, that the person is not to be
treated as a member of a couple for the purposes of this Act.

(6) If:
() aperson has arelationship with a person of the opposite sex
(the partner); and
(b) the personisnot legally married to the partner; and

(c) the relationship between the person and the partner isa
marriage-like relationship; and

*To find definitions of asterisked terms, see section 5.
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(d) the Secretary is satisfied that the person should, for a specia
reason in the particular case, not be treated as a member of a
couple;

the Secretary may determine, in writing, that the person is not to be
treated as a member of a couple for the purposes of this Act.

12 Meaning of payment commencement day

(1) Subject to subsections (2), (3) and (4), the payment
commencement day is the day fixed by Proclamation as the
payment commencement day for the purposes of this Act.

(2) Theday fixed by Proclamation under subsection (1):

(8 must not be more than 6 months after the day on which this
Act commences; and

(b) must be aMonday next following a day that isafamily
payment payday for the purposes of the Social Security Act
1991.

(3) If the payment commencement day is not fixed by a Proclamation
under subsection (1) within the period of 6 months beginning on
the day on which this Act commences, the payment
commencement day isthe first Monday after the end of that period
that isaMonday next following a day that is afamily payment
payday for the purposes of the Social Security Act 1991.

(4) The payment commencement date will not be earlier than 27 Apiril
1998.

13 Meaning of receiving

(1) A personistaken to be receiving a*child care payment from the
earliest day on which the payment is payable to the person,
regardless of whether the first instalment of the payment is paid on
an earlier or later day.

*To find definitions of asterisked terms, see section 5.
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(2) A personistaken to be receiving a*child care payment until the
latest day on which the payment is payable to the person,
regardless of whether the last instalment of the payment is paid on
an earlier or later day.

(3) A personistaken to be receiving a*child care payment even if
amounts of the payment are being paid, on the person’ s behalf, to
another person (for example, the operator of a*child care
assistance service).

14 Meaning of satisfies the work/training/study test

(1) A person satisfies the work/training/study test if:
(a) the person has recognised work or work related commitments
within the meaning of section 15; or
(b) the person has recognised training commitments within the
meaning of section 16; or

(c) the person has recognised study commitments within the
meaning of section 17.

(2) The Minister may, in writing, determine that any person included
in a specified class of persons is exempt from the requirements of

paragraphs (1)(a), (b) and (c).

(3) A person covered by a determination under subsection (2) is taken
to satisfy the work/training/study test while the determinationisin
force.

(4) A determination under subsection (2) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

15 Work/training/study test—recognised work or work related
commitments

(1) A person has recognised work or work related commitmentsif the
person:

*To find definitions of asterisked terms, see section 5.
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(@) isin paid work (whether or not the person performs the work
as an employee); or

(b) receivesacarer payment under Part 2.5 of the Social Security
Act 1991; or

(c) receivesdomiciliary nursing care benefit under Part VB of
the National Health Act 1953; or

(d) isregistered with the Commonwealth Employment Servicein
an allowance category as being unemployed; or

(e) isamember of aclass of persons determined in writing by
the Minister to be a class of persons who are taken to have
recognised work or work related commitments for the
purposes of this section.

(2) For the purpose of paragraph (1)(d), apersonisregistered in an
allowance category if:
(a) the personisregistered in a category approved under
subsection 23(4A) of the Social Security Act 1991 for the
purposes of Part 2.12 of that Act as being unemployed; or

(b) the person isregistered in a category approved under
subsection 58(2) of the Student and Youth Assistance Act
1973 for the purposes of Part 8 of that Act as being
unemployed.
Note: The Commonwealth Employment Service registers the unemployed in
various categories. The relevant categories here are the categories that
arerelevant for the purposes of receiving a newstart allowance under

the Social Security Act 1991 or ayouth training allowance under Part
8 of the Sudent and Youth Assistance Act 1973.

(3) A determination under paragraph (1)(e) is adisallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.
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16 Work/training/study test—recognised training commitments

A person has recognised training commitmentsif the personis
undertaking a training course for the purpose of improving his or
her work skills and/or employment prospects.

17 Work/training/study test—recognised study commitments

A person has recognised study commitmentsiif the person:

(a) receives assistance under the Sudent and Youth Assistance
Act 1973 by way of a benefit under the AUSTUDY scheme;
or

(b) receives assistance under the scheme administered by the
Department of Employment, Education, Training and Y outh
Affairsthat is known asthe ABSTUDY scheme; or

(c) isenrolled in an Adult Migrant English Program
administered by the Department of Immigration and
Multicultural Affairs; or

(d) isundertaking any other course of education for the purposes
of improving his or her work skills and/or employment
prospects.

18 Minister’s power to make determinationsfor the purposes of
other definitions

Immunised

(1) The Minister may, for the purpose of the definition of immunised
in section 5, determine, in writing:
(&) one or more standard vaccination schedules for the
immunisation of children; and
(b) one or more catch up vaccination schedules for the
immunisation of children who have not been immunised in
accordance with a standard vaccination schedule.

*To find definitions of asterisked terms, see section 5.
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Session of care

(2) The Minister may, in writing, determine what constitutes a session
of care for the purposes of this Act.

(3) A determination under subsection (2) may also deal with how a
session of care that starts on one day and ends on ancther day isto
be treated for the purposes of this Act. The determination has effect
accordingly.

Determinations under this section are disallowable

(4) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.
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Chapter 2—Child care assistance

Part 1—Entitlement

19 Entitlement to child care assistance

(1) A personisentitled to child care assistance in respect of a
*payment period if:
(a) the personisqualified for child care assistance in respect of
the payment period (see Part 2); and

(b) the payability rules (see Part 3) do not preclude payment of
child care assistance to the person in respect of the whole
payment period.

Note: A person may also be entitled, in respect of the same payment period,
to child care rebate (see Chapter 3).

(2) The payability rules preclude payment of child care assistancein
respect of the *whole payment period if, in respect of all timesin
the payment period, a provision or provisions of Part 3 appliesto
make child care assistance not payable to the person.

Note: If the payability rules preclude payment of child care assistance to the
person in respect of part of the payment period, sessions of carein
that part of the period are not qualifying sessions of care for the
purposes of Schedule 1 (calculation of rate of child care assistance).

*To find definitions of asterisked terms, see section 5.
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Part 2—Qualification

20 Qualification for child care assistance

(1) A personisqualified for child care assistance in respect of a
*payment period if the conditions set out in subsection (2) are
satisfied in relation to a*session of care for a child, or a number of
sessions of care for a child, during the payment period.

(2) The conditionsto be satisfied in relation to a*session of care are:
(@ thechild isa”dependent child of the person, or the person’s
partner, during the session; and
(b) thecareisprovided in Australia by a*child care assistance
service; and

(c) the person, or the person’s partner, incurs or hasincurred a
liability to pay for the session (whether or not the liability has
been discharged); and

(d) none of the following provisions apply to make the person
not qualified to receive child care assistance in respect of the
session of care:

(i) section 22;
(i) section 23;
(iii) section 24; and
(e) the person, or the person’s partner, is an *inhabitant of
Australia during the session; and
(f) the session starts on or after the *payment commencement
day.

Note: See section 25 for treatment of a session of care when the child is
absent from some or all of the session.
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21 Meaning of dependent child

(1) A childisadependent child of another person for the purposes of
child care assistanceif:
(a) the child isadependent child of the person for the purposes
of Part 2.17 of the Social Security Act 1991; or
(b) adetermination by the Secretary under subsection (2) isin
force in relation to the child and the person.

Note: The definition relevant to paragraph (a) isin section 5 of the Social
Security Act 1991.

(2) The Secretary may determine in writing that, because of special
circumstances, a child isto be treated as a dependent child of
another person for the purposes of child care assistance.

22 Theimmunisation requirement—pr ospective claimants and
recipients

If:

(a) aperson isgiven anotice under subsection 43(1) relating to
the immunisation of a child under 7 in respect of whom the
person has made a *prospective claim for child care
assistance; or

(b) aperson isgiven anotice under subsection 70(1) relating to
the immunisation of a child under 7 in respect of whom the
person is “receiving child care assistance;

the person is not qualified to receive child care assistance in
respect of a”*session of care for the child that occurs after the end
of the period of 28 days after the noticeis given, unless, at the end
of that period, the Secretary is satisfied that:

(c) thechildis”immunised; or
(d) both of the following have occurred:
(i) a”recognised immunisation provider has certified in
writing that he or she has discussed with the person the
benefits and risks of immunising the child;
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(ii) the person has declared in writing that he or she hasa
*conscientious objection to the child being immunised;
or

(e) if the child is a”*dependent child of another person, both of
the following have occurred:
(i) arecognised immunisation provider has certified in
writing that he or she has discussed with the other
person the benefits and risks of immunising the child;

(ii) the other person has declared in writing that he or she
has a conscientious objection to the child being
immunised; or

(f) arecognised immunisation provider has certified in writing
that the immunisation of the child would be medically
contraindicated under the specifications set out in the
*Australian |mmunisation Handbook; or

(g) arecognised immunisation provider has certified in writing
that the vaccine for immunising the child is not, or will not
be, available immediately before or during a session of care
in respect of which a claim would otherwise be payable; or

(h) aregistered medical practitioner has certified in writing that
the child has recovered from the relevant disease, has
developed a natural immunity and does not require
immunisation.

Note 1: During the 28 days, the person may still be qualified to receive child
care assistance.

Note2:  “Retrospective claims are dealt with differently—see section 23.

23 Theimmunisation requirement—r etr ospective claimants

(1) A person who makes a *retrospective claim for child care
assistance in respect of a*session of care for a child under 7 is not
qualified to receive child care assistance in respect of that session
of care unless the Secretary is satisfied that:

(@) the child was *immunised at the time the session occurred; or
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(b) the session of care occurred after:

(i) a”recognised immunisation provider certified in writing
that he or she had discussed with the person the benefits
and risks of immunising the child; and

(i) the person declared in writing that he or she had a
* conscientious objection to the child being immunised;
or

(c) if the child is a”dependent child of another person, the
session of care occurred after:

(i) arecognised immunisation provider certified in writing
that he or she had discussed with the other person the
benefits and risks of immunising the child; and

(ii) the other person declared in writing that he or she had a
conscientious objection to the child being immunised;
or

(d) both of the following conditions are satisfied:

(i) at thetime of the session of care, the immunisation of
the child was medically contraindicated under the
specifications set out in the *Australian |mmunisation
Handbook;

(ii) arecognised immunisation provider has certified in
writing that the immunisation is medically
contraindicated under those specifications; or

(e) arecognised immunisation provider has certified in writing
that the vaccine for immunising the child was not available
immediately before or during the session of care for which a
claim has been made; or

(f) aregistered medical practitioner has certified in writing that
the child has recovered from the relevant disease, has
developed a natural immunity and does not require
immunisation.

@) If:
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() neither the person nor the person’ s partner has made an
earlier claim under this Act (whether retrospective or
prospective, whether for child care assistance or child care
rebate, and whether relating to the same or a different child);
and

(b) the Secretary is not satisfied as mentioned in subsection (1)
in respect of a session of care to which the claim relates;

the Secretary may give the person anotice to the effect that the
child must be *immunised if the person isto receive child care
assistance in respect of the child. The notice must also explain the
alternatives to immunisation that may be available under

paragraphs (1)(b) to (f).

(3) If the Secretary gives the person a notice under subsection (2), the
Secretary may apply subsection (1) to the claim and the session of
careasif:

(a) referencesin subsection (1) to particular requirements being
satisfied at the time of the session of care were instead
references to those requirements being satisfied at atime
during the period starting after the session of care and ending
at the end of the 28th day after the day on which the noticeis
given; and

(b) referencesin subsection (1) to particular requirements being
satisfied before the session of care were instead references to
those requirements being satisfied at a time during the period
referred to in paragraph (a).

The determination of the claim may be deferred until the end of the
period referred to in paragraph (a).

(4) If:
(8) the Secretary is satisfied as mentioned in a paragraph of

subsection (1) (including as applied under subsection (3)) in
relation to the child; and
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(b) the person or the person’s partner later makes another
“retrospective claim for child care assistance in relation to the
child;

the Secretary isto regard that paragraph as also being satisfied in
relation to the child and the later claim, unless the Secretary
considers that there is reason to require the matter in the paragraph
to be re-established.

24 Sessions of carein respect of which emergency child care
assistance generally not to count

(1) A personisnot qualified to receive child care assistance in respect
of a*session of care for achild if *emergency child care assistance
ispaid in respect of the same care to the operator of the *child care
assistance service that provides the care.

(2) Subsection (1) does not apply to a“session of careif the guidelines
in force under section 167 provide that child care assistance and
*emergency child care assistance may both be paid in respect of
that care.

25 Treatment of absences of child from care

(1) The "absence of achild from part only of a*session of care does
not prevent the whole session counting as a session of care for the
child for the purposes of the application of section 20 to a person,
the child and a " payment period.

(2) The "absence of achild from all of a”*session of care provided by
an *occasional care service prevents the session counting as a
session of care for the child for the purposes of section 20.

(3) The"absence of achild from all of a*session of care, other than a
session provided by an *occasional care service, does not prevent
the whole session counting as a session of care for the child for the
purposes of the application of section 20 to a person, the child and
a“payment period if, and only if:
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(a) thechild’ s absenceis covered by subsection (4); or
(b) the child’s absence iswithin the limit for other absences that

applies to the person, the child and the calendar year in which
the absence occurs (see subsection (5)).

(4) Thechild’'s™absence is covered by this subsection if:

(a) the absenceisdueto theillness of the child, the person or his
or her partner, or another person with whom the child lives,
and amedical certificate covering that illnessis obtained
from a*medical practitioner; or

(b) the absenceis dueto the child’s attendance at a pre-school;
or

(c) the absenceisdue to aternative care arrangements being
made for the child because the child does not have to be at
school on a pupil-free day; or

(d) the absenceis due to the person or his or her partner not
being at work:

(i) because of apublic holiday; or
(if) because of arostered day off; or

(iii) because he or sheisa shift worker who works a rotating
shift.

(5) Thelimit for other *absences that applies to the person, the child
and a calendar year is 30 days of other absences per calendar year.
A day isto be counted towards this limit if the following
conditions are satisfied:

(@) thechildisabsent for all of a*session of care on the day
(eveniif the child attends some or all of another session of
care on the day); and

(b) the absenceis not covered by subsection (4); and

(c) the session of careistaken into account in calculating the rate
of child care assistance payabl e to the person, or to the
person’s partner, in respect of the child; and

(d) that rateisnot anil rate.
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(6) Indetermining if the conditions set out in subsection 20(2) are
satisfied in relation to a*session of care from which the child is
*absent (wholly or partly) as mentioned in subsection (1) or (3):

(a) subject to paragraph (b), apply subsection 20(2) to the facts
asthey would be if the child attended al of the session of
care; but

(b) theliability referred to in paragraph 20(2)(c) must be a
liability actually incurred, despite the child's absence.
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Part 3—Limitations on payability

26 Part setsout limitson payability

This Part sets out circumstances in which, athough apersonis
qualified for child care assistance under Part 2, child care
assistance is not payable to the person.

27 Assetstest

(1) Child care assistance is not payable to a person in respect of any
time when the value of the person’ s assets exceeds $406,000.

(2) Theregulations may provide for child care assistance to be payable
to people, despite subsection (1), in situations of hardship.

28 Assetstest—determining value of assets

(1) For the purposes of section 27, the value of a person’s assetsis to
be worked out in accordance with the regulations.

(2) Without limiting subsection (1), the regul ations may:
(a) providethat a person’s assets are to include the assets of
another person (for example, the person’s partner); and
(b) identify thingsto beincluded in aperson’s assets; and
(c) identify things not to be included in a person’ s assets.

(3) Regulations made for the purposes of this section may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

29 Assetstest—indexation of assets limit
(1) The amount specified in subsection 27(1) is to be indexed.
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(2) The Minister may, in writing, before the day on which the amount
isfirst indexed, determine that a higher amount isto be substituted
for that amount. The determination has effect accordingly.

(3) A determination under subsection (2) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

(4) Theregulations may prescribe:
(a8) when the amount is to be indexed; and
(b) the way in which the amount isto be indexed.

(5) Regulations made for the purposes of this section may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

(6) If an amount (the indexable amount) isindexed in accordance with
the regulations, subsection 27(1) has effect asif the new amount
(asindexed) were substituted for the indexable amount on the day
when the indexation takes effect.

30 Non-temporary cessation of qualification criteria

Child care assistance is not payable to a person in respect of any
time after there have ceased (otherwise than temporarily) to be
sessions of carein relation to the person in relation to which the
conditions specified in subsection 20(2) are satisfied.

Note: Cessations due to a child being on holidays or being ill would
generally be only temporary.

31 No payment unless proper claim made

Child care assistance is not payable to a person unless the person
has made a proper claim for child care assistance.
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32 Nil rate of payment

Child care assistance is not payable to a person if the rate
calculated in respect of a*payment period would be nil.

33 Prospective claims—no payment in respect of periods before or
after the maximum assistance period

(1) Child care assistance is not payable to a person pursuant to a
*prospective claim in respect of any period before the start of, or
after the end of, the "maximum assistance period specified in the
determination granting the claim (see section 48), or that period as
extended under this section.

(2) The Secretary may extend the *maximum assistance period
(including as previously extended under this subsection) by a
period of at least 4 weeks and not more than 12 months if, before
the end of the period:

(a) the person has provided the Secretary with *information
relating to the period of the extension in the form approved in
writing by the Secretary; and

(b) the Secretary is satisfied that the information provides a
sufficient basis for the determination of the child care
assistance that will be payable to the person in respect of that
period.

(3) Thereisno limit to the number of times that the *maximum
assistance period may be extended.

34 Prospective claims—provision of tax file numbers

(1) Child care assistance is not payable to a person pursuant to a
“prospective claimif:
(a) the person isrequested under section 44 or 71 to:

(i) givethe Secretary awritten statement of the person’s
*tax file number; or

*To find definitions of asterisked terms, see section 5.

34 Child Care Payments Act 1997  No. 195, 1997



Child care assistance Chapter 2
Limitations on payability Part 3

Section 35

(ii) apply for atax file number and give the Secretary a
written statement of the person’stax file number once it
has been issued; and

(b) at the end of the period of 28 days after the request is made,
the person has not complied with the request; and

(c) the Secretary has not exempted the person from having to
comply with the request.
Notel:  Seesection 6 for how to comply with arequest.

Note 2: During the 28 days, child care assistance may still be payable to the
person.

Note3:  “Retrospective claims are dealt with differently—see subsection
44(5).

(2) Child care assistance is not payable to a person pursuant to a
“prospective claimiif:
(&) the personisa”member of acouple; and

(b) the person is requested under section 45 or 72 to give the
Secretary awritten statement of the *tax file number of the
person’s partner; and

(c) atthe end of the period of 28 days after the request is made
the person has not complied with the request; and

(d) the Secretary has not exempted the person from having to
comply with the request.

Notel:  Seesection 7 for how to comply with arequest.

Note 2: During the 28 days, child care assistance may <till be payable to the
person.

Note3:  “Retrospective claims are dealt with differently—see subsection
45(6).

35 Prospective claims—provision of information required by
recipient reconciliation notice

(1) Child care assistance is not payable to a person pursuant to a
*prospective claimiif:
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(a) the personis, by a*recipient reconciliation notice under
section 75, required to provide "information or evidence to
the Department; and

(b) at the end of the period specified in the notice, the person has
not provided the information or evidence.

Note: During the period, child care assistance may still be payable to the
person.

(2) Child care assistance continues not to be payable to the person
(even pursuant to alater claim) until the "information or evidence
is provided to the Department.

36 Retrospective claims—no payment in respect of periods before or
after maximum assistance period

Child care assistance is not payable to a person pursuant to a
“retrospective claim in respect of any period before the start of, or
after the end of, the “maximum assistance period specified in the
determination granting the claim (see section 50).
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Part 4—Claimsfor child care assistance

37 Prospective and retrospective claims

(1) A person may claim child care assistance in one of 2 ways:
(a) the claim may be for payment on an ongoing basis (see
subsection (2))—thisis a prospective claim; or
(b) the claim may be for payment in respect of a past period (see
subsection (3))—thisis aretrospective claim.
Note: Child care assistance is only payable in respect of sessions of care that

occur on or after the " payment commencement day. This applies both
to prospective and retrospective claims.

(2) Payment on an ongoing basis is payment starting from the
“payment period in which the claim is made or from a payment
period that starts within 4 weeks after the claim is made.

(3) The past period to which a*retrospective claim may relate must be
aperiod:
(a) starting not more than 26 weeks before the claim is made;
and

(b) ending not later than the end of the last *payment period
before the claim is made.

It must not include any part of the *maximum assistance period in
relation to an earlier claim made by the person.

(4) If a"retrospective claim relates to a period contrary to subsection
(3), the claim is taken not to relate to that period.

38 Need for aclaim

A person who wants to be paid child care assistance must make a
proper claim for that payment.
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Note 1: For what is a proper claim, see:
€) section 40 (form of claim); and
(b) section 41 (lodgment of claim).

Note2:  The Secretary has power to treat a proper claim for child care rebate
asthough it were also a proper claim for child care assistance—see
section 92.

39 Secretary may also treat claim asclaim for child carerebate

The Secretary may, if the Secretary thinksit is appropriate to do
so, treat a proper claim for child care assistance as though it were
also aproper claim for child care rebate.

40 Form of claim

To be aproper claim, aclaim must:
(a) beinwriting in the form approved in writing by the
Secretary; and

(b) include, or be accompanied by, the *information required by
the form.

41 Lodgment of claim

(1) Tobeaproper claim, aclaim must be lodged:
(a) at an office of the Department; or
(b) at aplace approved in writing for the purpose by the
Secretary; or
(c) with aperson approved in writing for the purpose by the
Secretary.

(2) A place or person approved by the Secretary must be a place or
person in Australia.
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42 Claim may be withdrawn

(1) A claimant for child care assistance, or a person on behalf of a
claimant, may withdraw a claim that has not been determined.

(2) A claimthat iswithdrawn is taken to have not been made.

(3) A withdrawa may be made orally or in writing.

43 Secretary may give notice stating that child must be immunised

(1) The Secretary may give a person who makes a *prospective claim
for child care assistance a notice stating that a child under 7 to
whom the claim relates must be *immunised if the personisto

receive child care assistance in respect of sessions of care for the
child.

(2) The notice must also explain the alternatives to immunisation that
may be available.

Note: The aternatives to immunisation are set out in paragraphs 22(d) to
(h).

44 Secretary may request claimant to give statement of tax file
number

(1) If aclaimant for child care assistanceisin Australia, the Secretary
may request but not compel the claimant:

(@ if the claimant has a "tax file number—to give the Secretary a
written statement of the claimant’ s tax file number; or

(b) if the claimant does not have atax file number:

(i) to apply to the Commissioner of Taxation for atax file
number; and

(ii) to givethe Secretary awritten statement of the
claimant’ s tax file number after the Commissioner of
Taxation hasissued it.

(2) Section 6 deals with how the request may be complied with.

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 39



Chapter 2 Child care assistance
Part 4 Claimsfor child care assistance

Section 45

(8) The Secretary may exempt the claimant from having to comply
with the request.

(4) If the claimis a*prospective claim, the consequences of failing to
comply with the request are as set out in subsection 34(1).

(5) If theclaimisa*retrospective claim:

(a) the determination of the claim may be deferred until the end
of the period of 28 days after the request is made; and

(b) theclaimistaken not to have been made if:

(i) at the end of that period, the person has not complied
with the request; and

(ii) the Secretary has not exempted the person from having
to comply with the request.

45 Secretary may request claimant to give statement of partner’stax
file number

() If:
(a) aclaimant for child care assistance is a“member of a couple;
and
(b) theclaimant’s partner isin Australia;

the Secretary may request but not compel the claimant to give the
Secretary awritten statement of the “tax file number of the
claimant’s partner.

(2) Section 7 deals with how the request may be complied with.

(3) The Secretary may exempt the claimant from having to comply
with the request.

(4) Without limiting subsection (3), the Secretary may exempt the
claimant from having to satisfy the request if the Secretary is
satisfied that:

(8 the claimant does not know the partner’s *tax file number;
and
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(b) the claimant can obtain none of the following from the
partner:

(i) the partner’stax file number;
(if) astatement of the partner’stax file number;
(iii) adeclaration by the partner under paragraph 7(2)(b).

(5) If the claimis a”prospective claim, the consequences of failing to
comply with the request are as set out in subsection 34(2).

(6) If theclaimis a*retrospective claim:

(a) the determination of the claim may be deferred until the end
of the period of 28 days after the request is made; and

(b) theclaimistaken not to have been made if:
(i) at the end of that period, the person has not complied
with the request; and
(ii) the Secretary has not exempted the person from having
to comply with the request.
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Part 5—Deter mination of claims
Division 1—Prospective claims

46 Division appliesif person makes a prospective claim that isa
proper claim

This Division appliesif a person makes a *prospective claim for
child care assistance and the claim is a proper claim.

47 Secretary to determine claim

(1) The Secretary must determine the claim in accordance with
subsection (2).

(2) The Secretary must grant the claim if the Secretary is satisfied that:

(a) the personis*entitled to child care assistance in respect of a
“payment period that starts at some time in the period:
(i) starting at the beginning of the payment period in which
the claim is made; and
(ii) ending 4 weeks after the day on which theclaimis
made; and
(b) the *information provided by the claimant in relation to the
claim provides a sufficient basis for the determination of the
child care assistance that is or will be payable to the person in
respect of a period consisting of at least the payment period
referred to in paragraph (a) and the next payment period.

Otherwise, the Secretary must reject the claim.

Note: For the application of this subsection to claims lodged before the
payment commencement day, see subsection (5).
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(3) If the Secretary grants the claim, the determination must specify:
(& the "maximum assistance period (see section 48); and
(b) therate or rates at which child care assistance isto be paid to
the person during that period.
Note: The determination will specify more than one rate if the amount to be
paid to the person in respect of the * payment periodsin the
maximum assistance period will not always be the same (for

example, because of variationsin the level of usage of ~child care
assistance services).

(4) A determination is not invalid merely because it fails to comply
with subsection (3).

(5) The Secretary may, in relation to a claim lodged before the
*payment commencement day, apply subsection (2) to the claim as
if:

(a) thereference in subparagraph (2)(a)(i) to the *payment period
in which the claim is made were instead a reference to the
payment period that starts on the payment commencement
day; and

(b) thereference in subparagraph (2)(a)(ii) to the day on which
the claim is made were instead a reference to the payment
commencement day.

48 Maximum assistance period

The maximum assistance period to be specified in a determination
granting the claim is the lesser of:

(a) the period in respect of which the Secretary is satisfied as
mentioned in paragraph 47(2)(b); and

(b) the period of 12 months starting at the beginning of that
period.

Note: The maximum assistance period may be extended under section 33.
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Division 2—Retrospective claims

49 Division appliesif person makes a retrospective claim that isa
proper claim

This Division appliesif a person makes a *retrospective claim for
child care assistance and the claim is a proper claim.

50 Secretary to determineclaim

(1) The Secretary must determine the claim in accordance with
subsection (2).

(2) The Secretary must grant the claim if the Secretary is satisfied that
the claimant is *entitled to child care assistance in respect of some
or al of the period to which the claim relates. Otherwise, the
Secretary must reject the claim.

Note: Subsection 37(3) limits the period to which a " retrospective claim
may relate.
(3) If the Secretary grants the claim, the determination must specify:
(a) the "maximum assistance period (see section 51); and

(b) the amount of child care assistance to be paid to the personin
respect of that period.

(4) A determination isnot invalid merely because it failsto comply
with subsection (3).

51 Maximum assistance period

The maximum assistance period to be specified in a determination
isthe period in respect of which the Secretary is satisfied as
mentioned in subsection 50(2).
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Division 3—Date of effect etc. of deter minations

52 Date of effect etc. of determinations may be dealt with in
regulations

(1) Theregulations may make provision in relation to the following
matters:

(8) the date of effect of a determination granting a claim or of a
determination of the rate at which child care assistance is
payable;

(b) the continuing effect of a determination granting a claim, and
the suspension, cancellation or resumption of such a
determination and the date from which a suspension,
cancellation or resumption takes effect;

(c) the continuing effect of a determination of the rate at which
child care assistance is payable, and the variation of such a
determination and the date from which a variation takes
effect.

(2) Decisions made, or taken to be made, under regulations made for
the purposes of subsection (1) are, for the purposes of Chapter 9
(review of decisions), taken to be made under this Act, unless the
regulations provide otherwise.
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Part 6—Rate of child care assistance

53 Rate of child care assistance

The rate at which child care assistance is payable to a person isto
be worked out in accordance with Schedule 1.
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Part 7—Payment of child care assistance
Divison 1—General provisions about payment

54 Payment by instalments

Aninstalment of child care assistance (worked out in accordance
with Part 6) is payable to a person in respect of each *payment
period in respect of which the person is *entitled to child care
assistance.

55 Prospective claims payment system

Payment of child care assistance pursuant to a *prospective claimis
to be made by instalments payable in advance of the *payment
periods to which they relate (see Division 2).

56 Retrospective claims payment system

Payment of child care assistance pursuant to a *retrospective claim
isto be made by alump sum payment consisting of the sum of the
instalments payable to the person in respect of the relevant
*payment periods (see Division 3).
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Division 2—Payment pursuant to prospective claims

57 Division dealswith payment pursuant to prospective claims

This Division deals with the payment of child care assistanceto a
person pursuant to a *prospective claim.

58 Commencement of payment

Child care assistance becomes payabl e to the person from the start
of the “maximum assistance period specified in the determination
granting the claim (see section 48).

59 Payment by instalments

(1) Child care assistance isto be paid to the person by instalmentsin
accordance with this section.

(2) Aninstalment of child care assistance isto be paid to the person on
each "payday after child care assistance becomes payable to the
person.

(3) Theinstalment to be paid to the person on a*payday is a payment
in advance, in respect of the next *payment period to start after the
payday, at the rate that will apply to that period.

(4) If itisnot practicable to pay the instalment in respect of a
“payment period on a*payday as required by subsections (2) and
(3) because the payday occurs before or soon after the claimis
determined, that instalment is instead to be paid as soon as
practicable after the payday, or the determination of the claim,
whichever islater.

*To find definitions of asterisked terms, see section 5.
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60 Payments generally to be madeto operator of child care
assistance service

(1) Subject to section 61, each amount of child care assistance isto be
paid, on behalf of the person, to the operator of the *child care
assistance service providing the relevant child care. If thereis more
than one such service, the amount is to be apportioned between the
operators of those services as directed by the Secretary.

(2) Anamount paid to a*child care assistance service on the person’s
behalf isto be paid to the operator of the service as part of alump
sum, known as a group payment, consisting of that amount and
amounts of child care assistance paid to the service on behalf of
other people.

(3) If a*group payment is paid to the operator, the operator isto be
given anotice (agroup payment notice):
(a) specifying the total amount payable, and giving particulars of
how that amount is made up of amounts to be paid to the
service on behalf of other people; and

(b) specifying how that total amount is to be applied to discharge
or reduce liabilities owed to the service by, or by partners of,
those people; and

(c) specifying the amount (if any) by which that total amount has
been reduced by a deduction or deductions under section
147, and the debt or debtsin respect of which the deduction
or deductions was or were made; and

(d) if paragraph (c) applies—the net amount actually paid to the
service.

(4) The operator must, in accordance with the *group payment notice,
apply the *group payment to discharge or reduce liabilities owed to
the service by, or by partners of, the people identified in the group
payment notice.

*To find definitions of asterisked terms, see section 5.
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Penalty: 20 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(5) The people identified in the *group payment notice are taken to
have paid the operator the amounts specified as mentioned in
paragraph (3)(a), even if the net amount actually paid to the
operator is, because of a deduction or deductions under section
147, less than the total of those amounts.

61 Payment may be madeto the person

Section 60 does not apply to al or part of an amount if the
Secretary directs that the amount, or the part of the amount, isto be
paid directly to the person:

() because theliahility in respect of the relevant care has
already been discharged; or

(b) because of some other special circumstance.
The direction has effect accordingly.

62 Payment into bank etc. account

(1) Anamount that is, under section 60, to be paid to the operator of a
*child care assistance service on the person’s behalf isto be paid to
the credit of a bank account, credit union account or building
society account nominated and maintained by the operator.

(2) Anamount that is, under section 61, to be paid directly to the
person is to be paid to the credit of abank account, credit union
account or building society account nominated and maintained by
the person.

(3) An account into which amounts are paid under this section may be
maintained by the operator or person either alone or jointly or in
common with another person or body.

*To find definitions of asterisked terms, see section 5.
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(4) The Secretary may direct that the whole or a part of an amount isto
be paid to the operator or person in away that is different from that
required by subsection (1) or (2). The direction has effect
accordingly.

63 Where payday would fall on public holiday etc.

If the Secretary is satisfied that an amount of child care assistance
that would normally be paid on a particular day cannot reasonably
be paid on that day (because, for example, it isa public holiday or
abank holiday), the Secretary may direct that the amount isto be

paid on an earlier day. The direction has effect accordingly.

64 Payment after death of person

Q) If:
(a) the person dies; and
(b) at the date of the person’s death the person had not *received

an amount of child care assistance to be paid directly to him
or her; and

(c) another person applies to receive the amount; and
(d) the application is made:
(i) within 26 weeks after the death; or

(ii) within afurther period allowed by the Secretary in
special circumstances,

the Secretary may pay the amount to the person who, in the
Secretary’ s opinion, is best entitled to it.

(2) If the Secretary pays an amount of child care assistance under
subsection (1), the Commonwealth has no further liability to
anyone in respect of that child care assistance.

*To find definitions of asterisked terms, see section 5.
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Division 3—Payment pursuant to retrospective claims

65 Division dealswith payment pursuant to retr ospective claims

This Division deals with the payment of child care assistanceto a
person pursuant to a *retrospective claim.

66 Payment in lump sum

(1) Thechild care assistance isto be paid to the person in alump sum
as soon as practicable after the determination of the claim.

(2) Theamount of the lump sum is the sum of the instalments to be
paid to the person in respect of the relevant *payment periods.

(3) Theinstalment to be paid to a person in respect of a*payment
period isapayment in respect of that period at the rate that applies
to that period.

67 Payment into bank etc. account

(1) The child care assistance isto be paid to the credit of a bank
account, credit union account or building society account
nominated and maintained by the person.

(2) The account may be maintained by the person either alone or
jointly or in common with another person or body.

(3) The Secretary may direct that the whole or a part of an amount of
the child care assistance isto be paid to the person in away that is
different from that required by subsection (1). The direction has
effect accordingly.

68 Payment after death of person

@) If:

*To find definitions of asterisked terms, see section 5.
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(@) the person dies; and
(b) at the date of the person’s death the person had not *received
an amount of child care assistance to be paid to him or her;
and
(c) another person applies to receive the amount; and
(d) the application is made:
(i) within 26 weeks after the death; or
(it) within afurther period allowed by the Secretary in
specia circumstances,

the Secretary may pay the amount to the person who, in the
Secretary’ s opinion, is best entitled to it.

(2) If the Secretary pays an amount of child care assistance under
subsection (1), the Commonwealth has no further liability to
anyone in respect of that child care assistance.
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Part 8—Recipient obligations

69 Part dealswith obligations of people paid pursuant to prospective
claims

This Part deals with the obligations of a person who is *receiving
child care assistance pursuant to a “prospective claim.

70 Secretary may give notice stating that child must be immunised

(1) The Secretary may give the person a notice stating that a child
under 7 in respect of whom the child care assistance is being paid
must be "immunised if the person is to continue to receive child
care assistance in respect of sessions of care for the child.

Note: See section 22 for the consequences of a child not being immunised.

(2) The notice must also explain the alternatives to immunisation that
may be available.

Note: The aternatives to immunisation are set out in paragraphs 22(d) to
(h).

71 Secretary may request person to give statement of tax file
number

(1) If thepersonisin Australia, the Secretary may request but not
compel the person:

(@) if the person has a"tax file number—to give the Secretary a
written statement of the person’s tax file number; or

(b) if the person does not have atax file number:

(i) to apply to the Commissioner of Taxation for atax file
number; and

*To find definitions of asterisked terms, see section 5.
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(ii) to givethe Secretary awritten statement of the person’s
tax file number after the Commissioner of Taxation has
issued it.

(2) Section 6 deals with how the request may be complied with.

(8) The Secretary may exempt the person from having to comply with
the request.

(4) The consequences of failing to comply with the request are as set
out in subsection 34(1).

72 Secretary may request person to give statement of partner’stax
file number

Q) If:
(a) the personisa”member of acouple; and
(b) the person’s partner isin Australia;
the Secretary may request but not compel the person to give the

Secretary awritten statement of the “tax file number of the
person’s partner.

(2) Section 7 deals with how the request may be complied with.

(8) The Secretary may exempt the person from having to comply with
the request.

(4) Without limiting subsection (3), the Secretary may exempt the
person from having to satisfy the request if the Secretary is
satisfied that:

(@) the person does not know the partner’s *tax file number; and
(b) the person can abtain none of the following from the partner:
(i) the partner’stax file number;
(if) astatement of the partner’stax file number;
(iii) adeclaration by the partner under paragraph 7(2)(b).

*To find definitions of asterisked terms, see section 5.
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(5) The consequences of failing to comply with the request are as set
out in subsection 34(2).

73 Secretary may require notice of the happening of an event or a
change of circumstances

(1) The Secretary may give the person a notice that requires the person
to inform the Department if:

() aspecified event or change of circumstances occurs; or

(b) the person becomes aware that a specified event or change of
circumstancesis likely to occur.

(2) Anevent or change of circumstancesis not to be specified in the
notice unless the occurrence of the event or change of
circumstances might affect the payment of the child care
assistance.

(3) Subject to subsection (4), the notice:
(&) must beinwriting; and
(b) may be given personally or by post; and
(c) must specify how the person isto give the *information to the
Department; and
(d) must specify the period within which the person isto give the
information to the Department; and

(e) must specify that the notice is a recipient naotification notice
given under this Act.

(4) Thenaticeisnot invalid merely because it fails to comply with
paragraph (3)(c) or (€).

(5) The period specified under paragraph (3)(d) must end at least 14
days after:

(a) the day on which the event or change of circumstances
occurs; or
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(b) the day on which the person becomes aware that the event or
change of circumstancesislikely to occur.

(6) If the notice requires the person to inform the Department of any
proposal by the person to leave Australia, subsection (5) does not
apply to that requirement.

(7) The person commits an offence if the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibilities.
(8) This section extendsto:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

74 Secretary may require person to give particular information
relevant to payment of child care assistance

(1) The Secretary may give the person a notice that requires the person
to give the Department a statement about a specified matter that
might affect the payment of child care assistance to the person.

(2) Subject to subsection (3), the notice:
(8 must beinwriting; and
(b) may be given personally or by post; and
(c) must specify how the statement is to be given to the
Department; and
(d) must specify the period within which the person isto give the
statement to the Department; and

(e) must specify that the notice is a recipient statement notice
given under this Act.
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(3) Thenaticeisnot invalid merely because it fails to comply with
paragraph (2)(c) or (€).

(4) The period specified under paragraph (2)(d) must end at least 14
days after the day on which the noticeis given.

(5) A statement given in response to the notice must be in writing and
in accordance with aform approved in writing by the Secretary.

(6) The person commits an offenceif the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(7) This section extends to:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

75 Secretary may require person to give information relating to
entitlement to child care assistance in a past period

(1) The Secretary may give the person a notice that requires the person
to give the Department *information about specified matters
relating to the person’ s entitlement to be paid child care assistance,
or the rate at which child care assistance was payable to the person,
in respect of a specified past period.

(2) The natice may also require the person to produce evidence of
liabilities of akind referred to in paragraph 20(2)(c) incurred in
respect of the period.

(3) Subject to subsection (4), the notice:
(&) must beinwriting; and
(b) may be given personally or by post; and

*To find definitions of asterisked terms, see section 5.

58 Child Care Payments Act 1997  No. 195, 1997



Child care assistance Chapter 2
Recipient obligations Part 8

Section 76

(c) must specify how the “information or evidence is to be given
to the Department; and

(d) must specify the period within which the person isto give the
information or evidence to the Department; and

(e) must specify that the notice is a recipient reconciliation
notice given under this Act.

(4) Thenaticeisnot invalid merely because it fails to comply with
paragraph (3)(c) or (€).

(5) The period specified under paragraph (3)(d) must end at least 14
days after the day on which the noticeis given.

(6) The person commits an offence if the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(7) This section extendsto:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

76 Secretary may require person to give notice of change of address

(1) The Secretary may give the person a notice that requires the person
to inform the Department if the person has changed or changes his
or her address.

(2) Subject to subsection (3), the notice:
(8 must beinwriting; and
(b) may be given personally or by post; and

(c) must specify how the person isto give the *information to the
Department; and
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(d) must specify the period within which the person isto give the
information to the Department; and

(e) must specify that the notice is a notice given under this Act.

(3) Thenaticeisnot invalid merely because it fails to comply with
paragraph (2)(c) or (€).
(4) The period specified under paragraph (2)(d) must end at least 14
days after the later of:
(a) the day on which the person changes address; or
(b) the day on which the noticeisgiven.
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Chapter 3—Child carerebate

Part 1—Entitlement

77 Entitlement to child carerebate

(1) A personisentitled to child care rebate in respect of a*payment
period if:
(a) the personisqualified for child care rebate in respect of the
payment period (see Part 2); and
(b) the payabhility rules (see Part 3) do not preclude payment of
child care rebate to the person in respect of the whole
payment period.

Note: A person may also be entitled, in respect of the same payment period,
to child care assistance (see Chapter 2).

(2) The payability rules preclude payment of child care rebatein
respect of the whole *payment period if, in respect of all timesin
the payment period, a provision or provisions of Part 3 appliesto
make child care rebate not payable to the person.

Note: If the payability rules preclude payment of child care rebate to the
person in respect of part of the payment period, sessions of carein
that part of the period are not qualifying sessions of care for the
purposes of Schedule 2 (calculation of rate of child care rebate).
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Part 2—Qualification

78 Qualification for child carerebate

(1) A personisqualified for child care rebate in respect of a”payment
period if the conditions set out in subsection (2) are satisfied in
relation to a”*session of care for a child, or a number of sessions of
care for achild, during the payment period.

(2) The conditionsto be satisfied in relation to a*session of care are:
(@ thechild isa”dependent child of the person, or the person’s
partner, during the session; and
(b) the careisprovided in Australia by a*child care rebate
service; and
(c) the childisnot a dependent child of aperson who is, or of the
partner of aperson whoiis:
(i) the operator of the service; or
(ii) amember of abusiness partnership that operates the
service, and

(d) the person, or the person’s partner, incurs or hasincurred a
liability to pay for the session (whether or not that liability
has been discharged); and

(e) the person, and the person’s partner (if any), *satisfy the
work/training/study test at some time during the week of the
*payment period in which the session occurs; and

(f) none of the following provisions apply to make the person
not qualified to receive child care rebate in respect of the
session of care:

(i) section 80;
(ii) section 81; and
(9) the person, or the person’s partner, is an *inhabitant of
Australia during the session; and
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(h) the session starts on or after the *payment commencement
day.

Note: See section 82 for treatment of a session of care when the child is
absent from some or all of the session.

(3) Inthissection:

business partnership means a partnership between 2 or more
persons carrying on a business of providing child care.

79 Meaning of dependent child

(1) A childisadependent child of another person for the purposes of
child carerebateif:
(a) thechild:
(i) isunder 13; or
(ii) hasturned 13 but isunder 17, and isadisabled child as
defined in subsection (2); and

(b) the relationship between the child and the other person
satisfies one of the conditions set out in subsection (3).

(2) A childisadisabled child if:
(a) the child hasaphysical, intellectual or psychiatric disability;
and
(b) because of that disability:
(i) the child needs care and attention from another person
on adaily basis; and
(i) the care and attention needed by the child is
substantially more than that needed by a child of the
same age who does not have a physical, intellectual or
psychiatric disability; and
(c) thechildislikely to need that care and attention permanently
or for an extended period.

(3) The conditions relating to the relationship between the child and
the other person are:
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(a) the other personislegally responsible (whether alone or
jointly with athird person) for the day-to-day care, welfare
and development of the child, and the child isin the other
person’s care; or

(b) thechild iswholly or substantially in the other person’s care,
and there is no one else who is in arelationship with the child
as described in paragraph (a); or

(c) adetermination by the Secretary under subsection (4) isin
force in relation to the relationship between the child and the
other person.

(4) The Secretary may, in writing, determine that the relationship
between the child and the other person is sufficient for the
purposes of this section if the other person has the day-to-day care
of the child on along term basis (otherwise than in the course of
carrying on a business of providing care or abusiness of a
pre-schooal).

80 Theimmunisation requirement—pr ospective claimants and
recipients

If:

(d) apersonisgiven anotice under subsection 96(1) relating to
the immunisation of achild under 7 in respect of whom the
person has made a *prospective claim for child care rebate; or

(b) apersonisgiven anotice under subsection 122(1) relating to
the immunisation of a child under 7 in respect of whom the
person is “receiving child care rebate;

the person is not qualified to receive child care rebate in respect of
a“session of care for the child that occurs after the end of the
period of 28 days after the notice is given, unless, at the end of that
period, the Secretary is satisfied that:

(c) thechild is*immunised; or

(d) both of the following have occurred:
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(i) a”recognised immunisation provider has certified in
writing that he or she has discussed with the person the
benefits and risks of immunising the child,;

(ii) the person has declared in writing that he or she hasa
*conscientious objection to the child being immunised;
or

(e) if the child is a”dependent child of another person, both of
the following have occurred:
(i) arecognised immunisation provider has certified in
writing that he or she has discussed with the other
person the benefits and risks of immunising the child;

(ii) the other person has declared in writing that he or she
has a conscientious objection to the child being
immunised; or

(f) arecognised immunisation provider has certified in writing
that the immunisation of the child would be medically
contraindicated under the specifications set out in the
*Australian |mmunisation Handbook; or

(g) arecognised immunisation provider has certified in writing
that the vaccine for immunising the child is not available
immediately before or during a session of carein respect of
which a claim would otherwise be payable; or

(h) aregistered medical practitioner has certified in writing that
the child has recovered from the relevant disease, has
developed a natural immunity and does not require
immunisation.

Notel:  During the 28 days, the person may still be qualified to receive child
care rebate.

Note2: * Retrospective claims are dealt with differently—see section 81.
81 Theimmunisation requirement—r etr ospective claimants

(1) A person who makes a *retrospective claim for child care rebate in
respect of a”*session of care for a child under 7 is not qualified to
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receive child care rebate in respect of that session of care unless the
Secretary is satisfied that:
(@ the child was "immunised at the time the session occurred; or
(b) the session of care occurred after:

(i) a”recognised immunisation provider certified in writing
that he or she had discussed with the person the benefits
and risks of immunising the child; and

(ii) the person declared in writing that he or she had a
*conscientious objection to the child being immunised;
or

(c) if the child is a”dependent child of another person, the
session of care occurred after:

(i) arecognised immunisation provider certified in writing
that he or she had discussed with the other person the
benefits and risks of immunising the child; and

(ii) the other person declared in writing that he or she had a
conscientious objection to the child being immunised;
or

(d) both of the following conditions are satisfied:

(i) at thetime of the session of care the immunisation of the
child was medically contraindicated under the
specifications set out in the *Australian Immunisation
Handbook;

(if) arecognised immunisation provider has certified in
writing that the immunisation is medically
contraindicated under those specifications; or

(e) arecognised immunisation provider has certified in writing
that the vaccine for immunising the child was not available
immediately before or during the session of care for which a
claim has been made; or

(f) aregistered medical practitioner has certified in writing that
the child has recovered from the relevant disease, has
developed a natural immunity and does not require
immunisation.
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(2) If:

(a) neither the person nor the person’s partner has made an
earlier claim under this Act (whether retrospective or
prospective, whether for child care assistance or child care
rebate, and whether relating to the same or a different child);
and

(b) the Secretary is not satisfied as mentioned in subsection (1)
in respect of a session of care to which the claim relates;

the Secretary may give the person anotice to the effect that the
child must be *immunised if the person isto receive child care

rebate in respect of the child. The notice must also explain the

aternatives to immunisation that may be available under

paragraphs (1)(b) to (f).

(3) If the Secretary gives the person a notice under subsection (2), the
Secretary may apply subsection (1) to the claim and the session of
care asif:

(a) referencesin subsection (1) to particular requirements being
satisfied at the time of the session of care were instead
references to those requirements being satisfied at atime
during the period starting after the session of care and ending
at the end of the 28th day after the day on which the noticeis
given; and

(b) referencesin subsection (1) to particular requirements being
satisfied before the session of care were instead referencesto
those reguirements being satisfied at a time during the period
referred to in paragraph (a).

The determination of the claim may be deferred until the end of the
period referred to in paragraph (a).

(4) If:
(a) the Secretary is satisfied as mentioned in a paragraph of

subsection (1) (including as applied under subsection (3)) in
relation to the child; and
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(b) the person or the person’s partner later makes another
“retrospective claim for child care rebate in relation to the
child;

the Secretary isto regard that paragraph as also being satisfied in
relation to the child and the later claim, unless the Secretary
considers that there is reason to require the matter in the paragraph
to be re-established.

82 Treatment of absences of child from care

(1) The "absence of achild from all or part of a*session of care does
not prevent the whole session of care counting as a session of care
for the child for the purposes of the application of section 78 to a
person, the child and a *payment period.

(2) Indetermining if the conditions set out in subsection 78(2) are
satisfied in relation to a*session of care during some or all of
which the child is "absent:

(a) subject to paragraph (b), apply the subsection to the facts as
they would be if the child attended all of the session of care;
but

(b) theliability referred to in paragraph 78(2)(d) must be a
liability actually incurred, despite the child’ s absence.
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Part 3—Limitations on payability

83 Part setsout limitson payability

This Part sets out circumstances in which, although a personis
qualified for child care rebate under Part 2, child care rebate is not
payable to the person.

84 Non-temporary cessation of qualification criteria

Child care rebate is not payable to a person in respect of any time
after there have ceased (otherwise than temporarily) to be sessions
of careinrelation to the person in relation to which the conditions
specified in subsection 78(2) are satisfied.

Note: Cessations due to a child being on holidays or being ill would
generaly be only temporary.

85 No payment unless proper claim made

Child care rebate is not payable to a person unless the person has
made a proper claim for child care rebate.

86 Nil rate of payment

Child care rebate is not payable to a person if the rate calculated in
respect of a”*payment period would be nil.

87 Prospective claims—no payment in respect of periods before or
after the maximum rebate period

(1) Child carerebate is not payable to a person pursuant to a
“prospective claim in respect of any period before the start of, or
after the end of, the “maximum rebate period specified in the
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determination granting the claim (see section 101), or that period
as extended under this section.

(2) The Secretary may extend the *maximum rebate period (including
as previously extended under this subsection) by a period of at
least 4 weeks and not more than 12 monthsiif, before the end of the
period:

(a) the person has provided the Secretary with *information
relating to the period of the extension in the form approved in
writing by the Secretary; and

(b) the Secretary is satisfied that the information provides a
sufficient basis for the determination of the child care rebate
that will be payable to the person in respect of that period.

(3) Thereisno limit to the number of times that the *maximum rebate
period may be extended.

88 Prospective claims—provision of information required by
recipient reconciliation notice

(1) Child carerebateis not payable to a person pursuant to a
“prospective claimiif:
(a) the personis, by a*recipient reconciliation notice under
section 127, required to provide “information or evidence to
the Department; and

(b) at the end of the period specified in the notice, the person has
not provided the information or evidence.

Note: During the period, child care rebate may still be payable to the person.
(2) Child care rebate continues to be not payable to the person (even

pursuant to alater claim) until the *information or evidenceis
provided to the Department.
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89 Retrospective claims—no payment in respect of periods before or
after maximum rebate period

Child care rebate is not payable to a person pursuant to a
*retrospective claim in respect of any period before the start of, or
after the end of, the “maximum rebate period specified in the
determination granting the claim (see section 103).
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Part 4—Claimsfor child carerebate

90 Prospective and retrospective claims

(1) A person may claim child care rebate in one of 2 ways:
(a) the claim may be for payment on an ongoing basis (see
subsection (2))—thisis a prospective claim; or
(b) the claim may be for payment in respect of a past period (see
subsection (3))—thisis aretrospective claim.
Note: Child care rebate is only payable in respect of sessions of care that

occur on or after the " payment commencement day. This applies both
to prospective and retrospective claims.

(2) Payment on an ongoing basis is payment starting from the
“payment period in which the claim is made or from a payment
period that starts within 4 weeks after the claim is made.

(3) The past period to which a*retrospective claim may relate must be
aperiod:

(a) starting not more than 26 weeks before the claim is made;
and

(b) ending not later than the end of the last *payment period
before the claim is made.

It must not include any part of the *maximum rebate period in
relation to an earlier claim made by the person.

(4) If a"retrospective claim relates to a period contrary to subsection
(3), the claim is taken not to relate to that period.

91 Need for aclaim

A person who wants to be paid child care rebate must make a
proper claim for that payment.
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Note 1: For what is a proper claim, see:
€) section 93 (form of claim); and
(b) section 94 (lodgment of claim).

Note2:  The Secretary has power to treat a proper claim for child care
assistance as though it were also a proper claim for child care
rebate—see section 39.

92 Secretary may also treat claim asclaim for child care assistance

The Secretary may, if the Secretary thinksit is appropriate to do
so, treat a proper claim for child care rebate as though it were also
aproper claim for child care assistance.

93 Form of claim

To be aproper claim, the claim must:
(a) beinwriting in the form approved in writing by the
Secretary; and

(b) include, or be accompanied by, the information required by
the form.

94 L odgment of claim

(1) Tobeaproper claim, aclaim must be lodged:
(a) at an office of the Department; or

(b) at aplace approved in writing for the purpose by the
Secretary; or

(c) with aperson approved in writing for the purpose by the
Secretary.

(2) A place or person approved by the Secretary must be a place or
person in Australia.
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95 Claim may be withdrawn

(1) A claimant for child care rebate, or a person on behalf of a
claimant, may withdraw a claim that has not been determined.

(2) A claimthat iswithdrawn is taken to have not been made.

(3) A withdrawa may be made orally or in writing.

96 Secretary may give notice stating that child must be immunised

(1) The Secretary may give a person who makes a *prospective claim
for child care rebate a notice stating that a child under 7 to whom
the claim relates must be "immunised if the person is to receive
child care rebate in respect of sessions of care for the child.

(2) The notice must also explain the aternatives to immunisation that
may be available.

Note: The aternatives to immunisation are set out in paragraphs 80(d) to
(h).

97 Secretary may request claimant to give statement of tax file
number

(1) If aclamant for child carerebateisin Australia, the Secretary may
request but not compel the claimant:

(@ if the claimant has a "tax file number—to give the Secretary a
written statement of the claimant’ s tax file number; or

(b) if the claimant does not have atax file number:

(i) to apply to the Commissioner of Taxation for atax file
number; and

(ii) to givethe Secretary awritten statement of the
claimant’ s tax file number after the Commissioner of
Taxation hasissued it.

(2) Section 6 deals with how the request may be complied with.
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(8) The Secretary may exempt the claimant from having to comply
with the request.

(4) If the claim is a "retrospective claim, the determination of the claim
may be deferred until the end of the period of 28 days after the
request is made.

(5) The consequences of failing to comply with the request are as set
out in point C2 of Schedule 2 (calculation of rate of child care
rebate).

98 Secretary may request claimant to give statement of partner’stax
file number

() If:
(a) aclaimant for child care rebate is a*member of a couple; and
(b) theclaimant’s partner isin Australia;

the Secretary may request but not compel the claimant to give the
Secretary awritten statement of the “tax file number of the
claimant’s partner.

(2) Section 7 deals with how the request may be complied with.

(3) The Secretary may exempt the claimant from having to comply
with the request.

(4) Without limiting subsection (3), the Secretary may exempt the
claimant from having to satisfy the request if the Secretary is
satisfied that:

(8 the claimant does not know the partner’s *tax file number;
and

(b) the claimant can obtain none of the following from the
partner:

(i) the partner’stax file number;
(ii) astatement of the partner’s tax file number;
(iii) adeclaration by the partner under paragraph 7(2)(b).
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(5) If the claimis a*retrospective claim, the determination of the claim
may be deferred until the end of the period of 28 days after the
request is made.

(6) The consequences of failing to comply with the request are as set
out in point C2 of Schedule 2 (calculation of rate of child care
rebate).
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Part 5—Deter mination of claims
Division 1—Prospective claims

99 Division appliesif person makes a prospective claim that isa
proper claim

This Division appliesif a person makes a *prospective claim for
child care rebate and the claim is a proper claim.

100 Secretary to determine claim

(1) The Secretary must determine the claim in accordance with
subsection (2).

(2) The Secretary must grant the claim if the Secretary is satisfied that:

(a) the person is*entitled to child care rebate in respect of a
“payment period that starts at some time in the period:
(i) starting at the beginning of the payment period in which
the claim is made; and
(ii) ending 4 weeks after the day on which theclaimis
made; and
(b) the *information provided by the claimant in relation to the
claim provides a sufficient basis for the determination of the
child care rebate that is or will be payable to the personin
respect of a period consisting of at least the payment period
referred to in paragraph (a) and the next payment period.

Otherwise, the Secretary must reject the claim.

Note: For the application of this subsection to claims lodged before the
payment commencement day, see subsection (5).

(3) If the Secretary grants the claim, the determination must specify:
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(&) the "maximum rebate period (see section 101); and

(b) therate or rates at which child care rebate is to be paid to the
person during that period.

Note: The determination will specify more than one rate if the amount to be
aid to the person in respect of the “payment periods in the
maximum rebate period will not aways be the same (for example,
because of variationsin the level of usage of “child care rebate
services).

(4) A determination isnot invalid merely because it failsto comply
with subsection (3).

(5) The Secretary may, in relation to aclaim lodged before the
*payment commencement day, apply subsection (2) to the claim as
if:

(a) thereference in subparagraph (2)(a)(i) to the *payment period
in which the claim is made were instead a reference to the
payment period that starts on the payment commencement
day; and

(b) thereference in subparagraph (2)(a)(ii) to the day on which
the claim is made were instead a reference to the payment
commencement day.

101 Maximum rebate period

The maximum rebate period to be specified in a determination
granting the claim is the lesser of:

(a) the period in respect of which the Secretary is satisfied as
mentioned in paragraph 100(2)(b); and

(b) the period of 12 months starting at the beginning of that
period.

Note: The maximum rebate period may be extended under section 87.
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Division 2—Retrospective claims

102 Division appliesif person makesa retrospective claim that isa
proper claim

This Division appliesif a person makes a *retrospective claim for
child care rebate and the claim is a proper claim.

103 Secretary to determineclaim

(1) The Secretary must determine the claim in accordance with
subsection (2).

(2) The Secretary must grant the claim if the Secretary is satisfied that
the claimant is *entitled to child care rebate in respect of some or
all of the period to which the claim relates. Otherwise, the
Secretary must reject the claim.

Note: Subsection 90(3) limits the period to which a *retrospective claim
may relate.
(3) If the Secretary grants the claim, the determination must specify:
(&) the "maximum rebate period (see section 104); and

(b) the amount of child care rebate to be paid to the personin
respect of that period.

(4) A determination isnot invalid merely because it failsto comply
with subsection (3).

104 Maximum rebate period

The maximum rebate period to be specified in a determination is
the period in respect of which the Secretary is satisfied as
mentioned in subsection 100(2).
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Division 3—Date of effect etc. of deter minations

105 Date of effect etc. of determinations may be dealt with in
regulations

(1) Theregulations may make provision in relation to the following
meatters:

(8) the date of effect of a determination granting a claim or of a
determination of the rate at which child care rebateis
payable;

(b) the continuing effect of a determination granting a claim, and
the suspension, cancellation or resumption of such a
determination and the date from which a suspension,
cancellation or resumption takes effect;

(c) the continuing effect of a determination of the rate at which
child care rebate is payable, and the variation of such a
determination and the date from which a variation takes
effect.

(2) Decisions made, or taken to be made, under regulations made for
the purposes of subsection (1) are, for the purposes of Chapter 9
(review of decisions), taken to be made under this Act, unless the
regulations provide otherwise.
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Part 6—Rate of child carerebate

106 Rate of child carerebate

The rate at which child care rebate is payable to aperson isto be
worked out in accordance with Schedule 2.
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Part 7—Payment of child carerebate
Divison 1—General provisions about payment

107 Payment by instalments

Aninstalment of child care rebate (worked out in accordance with
Part 6) is payable to a person in respect of each *payment period in
respect of which the person is "entitled to child care rebate.

108 Prospective claims payment system

Payment of child care rebate pursuant to a*prospective claim isto
be made by instalments payable after the *payment periods to
which they relate (see Division 2).

109 Retrospective claims payment system

Payment of child care rebate pursuant to a *retrospective claimisto
be made by alump sum payment consisting of the sum of the
instalments payable to the person in respect of the relevant
*payment periods (see Division 3).
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Division 2—Payment pursuant to prospective claims

110 Division dealswith payment pursuant to prospective claims

This Division deals with the payment of child care rebate to a
person pursuant to a *prospective claim.

111 Commencement of payment

Child care rebate becomes payabl e to the person from the start of
the “maximum rebate period specified in the determination
granting the claim (see section 101).

112 Payment by instalments

(1) Child care rebate isto be paid to the person by instalmentsin
accordance with this section.

(2) Aninstalment of child care rebate isto be paid to the person on
each "payday after child care rebate becomes payable to the person.

(3) Theinstalment to be paid to the person on a*payday is a payment
in arrears, in respect of the last *payment period to end before the
payday, at the rate that appliesto that period.

(4) If itisnot practicable to pay the instalment in respect of a
“payment period on a*payday as required by subsections (2) and
(3) because the payday occurs before or soon after the claimis
determined, that instalment is instead to be paid as soon as
practicable after the payday, or the determination of the claim,
whichever islater.

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 83



Chapter 3 Child carerebate
Part 7 Payment of child carerebate
Division 2 Payment pursuant to prospective claims

Section 113

113 Paymentsto be made to person

Each amount of child care rebate is to be paid to the person.

114 Payment into person’sbank etc. account

(1) Thechild care rebateisto be paid to the credit of a bank account,
credit union account or building society account nominated and
maintained by the person.

(2) The account may be maintained by the person either alone or
jointly or in common with another person or body.

(3) The Secretary may direct that the whole or a part of the amount is
to be paid to the person in away that is different from that required
by subsection (1). The direction has effect accordingly.

115 Where payday would fall on public holiday etc.

If the Secretary is satisfied that an amount of child care rebate that
would normally be paid on a particular day cannot reasonably be
paid on that day (because, for example, it isapublic holiday or a
bank holiday), the Secretary may direct that the amount isto be
paid on an earlier day.

116 Payment after death of person

() If:
(@) the person dies; and
(b) at the date of the person’s death the person had not *received
an amount of child care rebate to be paid to him or her; and
(c) another person applies to receive the amount; and
(d) the application is made:
(i) within 26 weeks after the death; or

(it) within afurther period allowed by the Secretary in
specia circumstances,
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the Secretary may pay the amount to the person who, in the
Secretary’ s opinion, is best entitled to it.

(2) If the Secretary pays an amount of child care rebate under
subsection (1), the Commonwealth has no further liability to
anyone in respect of that child care rebate.
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Division 3—Payment pursuant to retrospective claims

117 Division dealswith payment pursuant to retrospective claims

This Division deals with the payment of child care rebate to a
person pursuant to a *retrospective claim.

118 Payment in lump sum

(1) Thechild care rebateisto be paid to the person in alump sum as
soon as practicable after the determination of the claim.

(2) Theamount of the lump sum is the sum of the instalmentsto be
paid to the person in respect of the relevant *payment periods.

(3) Theinstalment to be paid to a person in respect of a*payment
period isapayment in respect of that period at the rate that applies
to that period.

119 Payment into bank etc. account

(1) The child care rebate is to be paid to the credit of abank account,
credit union account or building society account nominated and
maintained by the person.

(2) The account may be maintained by the person either alone or
jointly or in common with another person or body.

(3) The Secretary may direct that the whole or a part of an amount of
the child care rebate is to be paid to the person in away that is
different from that required by subsection (1). The direction has
effect accordingly.

120 Payment after death of person

@) If:
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(@) the person dies; and
(b) at the date of the person’s death the person had not *received
an amount of child care rebate to be paid to him or her; and
(c) another person applies to receive the amount; and
(d) the application is made:
(i) within 26 weeks after the death; or

(it) within afurther period allowed by the Secretary in
specia circumstances,

the Secretary may pay the amount to the person who, in the
Secretary’ s opinion, is best entitled to it.

(2) If the Secretary pays an amount of child care rebate under
subsection (1), the Commonwealth has no further liability to
anyone in respect of that child care rebate.
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Part 8—Recipient obligations

121 Part dealswith obligations of people paid pursuant to
prospective claims

This Part deals with the obligations of a person who is *receiving
child care rebate pursuant to a *prospective claim.

122 Secretary may give notice stating that child must be immunised

(1) The Secretary may give the person a notice stating that a child
under 7 in respect of whom the child care rebate is being paid must
be *immunised if the person is to continue to receive child care
rebate in respect of sessions of care for the child.

Note: See section 80 for the consequences of a child not being *immuni sed.

(2) The notice must also explain the alternatives to immunisation that
may be available under paragraphs 80(d) to (h).

123 Secretary may request person to give statement of tax file
number

(1) If thepersonisin Australia, the Secretary may request but not
compel the person:
(a) if the person has a "tax file number—to give the Secretary a
written statement of the person’s tax file number; or

(b) if the person does not have atax file number:

(i) to apply to the Commissioner of Taxation for atax file
number; and

(i) to givethe Secretary awritten statement of the person’s

tax file number after the Commissioner of Taxation has
issued it.
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(2) Section 6 deals with how the request may be complied with.

(3) The Secretary may exempt the person from having to comply with
the request.

(4) The consequences of failing to comply with the request are as set
out in point C2 of Schedule 2 (calculation of rate of child care
rebate).

124 Secretary may request person to give statement of partner’stax
file number

() If:
(a) the personisa”member of acouple; and
(b) the person’s partner isin Australia;
the Secretary may request but not compel the person to give the

Secretary awritten statement of the "tax file number of the
person’s partner.

(2) Section 7 deals with how the request may be complied with.

(3) The Secretary may exempt the person from having to comply with
the request.

(4) Without limiting subsection (3), the Secretary may exempt the
person from having to satisfy the request if the Secretary is
satisfied that:

(8 the person does not know the partner’s *tax file number; and
(b) the person can obtain none of the following from the partner:
(i) the partner’stax file number;
(ii) astatement of the partner’s tax file number;
(iii) adeclaration by the partner under paragraph 7(2)(b).

(5) The consequences of failing to comply with the request are as set
out in point C2 of Schedule 2 (calculation of rate of child care
rebate).
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125 Secretary may require notice of the happening of an event or a
change of circumstances

(1) The Secretary may give the person a notice that requires the person
to inform the Department if:

() aspecified event or change of circumstances occurs; or

(b) the person becomes aware that a specified event or change of
circumstances is likely to occur.

(2) Anevent or change of circumstancesis not to be specified in the
notice unless the occurrence of the event or change of
circumstances might affect the payment of the child care rebate.

() Subject to subsection (4), the notice:

(8 must beinwriting; and

(b) may be given personally or by post; and

(c) must specify how the person isto give the *information to the
Department; and

(d) must specify the period within which the person isto give the
information to the Department; and

(e) must specify that the notice is a recipient notification notice
given under this Act.

(4) Thenaticeisnot invalid merely because it fails to comply with
paragraph (3)(c) or (€).

(5) The period specified under paragraph (3)(d) must end at least 14
days after:
(a) the day on which the event or change of circumstances
occurs; or
(b) the day on which the person becomes aware that the event or
change of circumstancesis likely to occur.

(6) If the notice requires the person to inform the Department of any
proposal by the person to leave Australia, subsection (5) does not
apply to that requirement.
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(7) The person commits an offence if the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(8) This section extendsto:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

126 Secretary may require person to give particular information
relevant to payment of child carerebate

(1) The Secretary may give the person a notice that requires the person
to give the Department a statement about a specified matter than
might affect the payment of the child care rebate to the person.

(2) Subject to subsection (3), the notice:
(8 must beinwriting; and
(b) may be given personally or by post; and
(c) must specify how the statement is to be given to the
Department; and

(d) must specify the period within which the person isto give the
statement to the Department; and

(e) must specify that the notice is a recipient statement notice
given under this Act.

(3) Thenaticeisnot invalid merely because it fails to comply with
paragraph (2)(c) or (€).

(4) The period specified under paragraph (2)(d) must end at least 14
days after the day on which the noticeis given.
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(5) A statement given in response to the notice must be in writing and
in accordance with aform approved in writing by the Secretary.

(6) The person commits an offenceif the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(7) This section extends to:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

127 Secretary may require person to giveinformation relating to
entitlement to child carerebatein a past period

(1) The Secretary may give the person a notice that requires the person
to give the Department *information about specified matters
relating to the person’ s entitlement to be paid child care rebate, or
the rate at which child care rebate was payable to the person, in
respect of a specified past period.

(2) The natice may also require the person to produce evidence of
liabilities of akind referred to in paragraph 78(2)(d) incurred in
respect of the period.

(3) Subject to subsection (4), the notice:
(&) must beinwriting; and
(b) may be given personally or by post; and
(c) must specify how the *information or evidence is to be given
to the Department; and

(d) must specify the period within which the person isto give the
information or evidence to the Department; and
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(e) must specify that the notice is arecipient reconciliation
notice given under this Act.

(4) Thenaticeisnot invalid merely because it fails to comply with
paragraph (3)(c) or (€).

(5) The period specified under paragraph (3)(d) must end at least 14
days after the day on which the notice is given.

(6) The person commits an offenceif the person refuses or failsto
comply with the notice.

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(7) This section extends to:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

128 Secretary may require person to give notice of change of

dress
D %ﬂe Secretary may give the person a notice that requires the person
to inform the Department if the person has changed or changes his
or her address.

(2) Subject to subsection (3), the notice:
(@) must be in writing; and
(b) may be given personally or by post; and
(c) must specify how the person isto give the *information to the
Department; and

(d) must specify the period within which the person isto give the
information to the Department; and

(e) must specify that the notice is a notice given under this Act.

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 93



Chapter 3 Child carerebate
Part 8 Recipient obligations

Section 128

(3) Thenaticeisnot invalid merely because it fails to comply with
paragraph (2)(c) or (e).
(4) The period specified under paragraph (2)(d) must end at least 14
days after the later of:
(a) the day on which the person changes address; or
(b) the day on which the noticeis given.
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Chapter 4—Overpayments and debt recovery

Part 1—Preliminary

129 Amount paid to person includes amount paid on person’s behalf

to another person

For the purposes of this Chapter, an amount of a*child care
payment is taken to be paid to a person even if the amount is paid,
on the person’s behalf, to another person (for example, a*child
care assistance service).

130 Special provisionsrelating to operatorsof child care assistance

(D

)

services

For the purposes of this Chapter, areference to an amount being
paid to the operator of a*child care assistance service includes a
reference to an amount being paid to aformer operator of a child
care assistance service.

Debts under this Chapter are owed by the operator or former
operator that incurred the debt, even if the *child care assistance
service comes to have a new operator, and references to the
operator have effect accordingly.

131 Chapter does not apply to emergency child care assistance

This Chapter does not apply to *emergency child care assistance.
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Part 2—Amountsrecover able under thisAct

132 Debtsduetothe Commonwealth

If an amount has been paid by way of a*child care payment, the
amount is a debt due to the Commonwealth if, and only if, a
provision of this Act or the Data-matching Program (Assistance
and Tax) Act 1990 expressly providesthat it is.

Note: For the provisions of this Act that create debts due to the
Commonwealth, see sections 133, 134, 135, 136, 137, 138, 139 and
140.

133 Debtsarising under thisAct

No entitlement to amount—debt generally owed by person

(1) Subject to subsection (2), if:
(a) an amount has been paid to a person by way of a*child care
payment in respect of a period; and

(b) the person was not *entitled to the child care payment in
respect of that period;

the amount so paid is a debt due to the Commonwealth by the
person.

No entitlement to amount—debt may instead be owed by service
operator

(2) If:
(@) child care assistance is paid on behalf of a person to the
operator of a*child care assistance service; and
(b) the payment isin respect of aperiod after the serviceisno

longer providing care for any *dependent child of the person
or the person’s partner;
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the amount so paid:
(c) isadebt dueto the Commonwealth by the operator; and
(d) isnot adebt due to the Commonwealth by the person under
subsection (1).

Notel: A service may, for example, no longer provide care for a child
because the child starts going to another service, because the child
dies or because the service ceases to operate.

Note 2: g:hild care assistance paid on behalf of a person to the*operator of a
child care assistance service will be paid as part of a” group
payment.

Duplicate instalments—debt generally owed by person

(3) Subject to subsection (4), if:

() an amount has been paid to a person by way of an instalment
of a*child care payment; and

(b) another amount (the later amount) is paid to the personin
respect of the same instalment; and

(c) thelater amount is not a payment of arrears; and

(d) thelater amount would not otherwise be a debt due to the
Commonwealth;

the later amount is a debt due to the Commonwealth by the person.

Duplicate instalments—modified effect of subsection (3) taking into
account payments to service operator

(4) Subsection (3) has effect in relation to child care assistance subject
to the following qualifications:

(a) if thefirst amount and the later amount were both paid to the
operator of the same *child care assistance service on a
person’s behalf, the later amount is a debt due to the
Commonwealth by the operator, not the person;

(b) if one of the amounts was paid in accordance with the
method applicable under section 60 and the other was not, it
is that other amount (which may be the first amount or the
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Child Care Payments Act 1997  No. 195, 1997 97



Chapter 4 Overpayments and debt recovery
Part 2 Amounts recover able under this Act

Section 134

later amount) that is a debt due to the Commonwealth, and it
isdue by:
(i) the person, if it was paid directly to a person; or
(if) the operator of the child care assistance service, if it was
paid to the operator of a child care assistance service on
aperson’s behalf.

Note: ghi Id care assistance paid on behalf of a person to the*operator of a
child care assistance service will be paid as part of a” group
payment.

Incorrectly calculated amount—debt owed by person

(5) If:

(@) an amount (the received amount) has been paid to a person
by way of a*child care payment; and

(b) because the received amount had not been correctly
calculated using the relevant rate calculator, or for any other
reason, the received amount is greater than the amount (the
correct amount) of achild care payment that should have
been paid to the person under this Act;

the difference between the received amount and the correct amount
is a debt due to the Commonwealth by the person.

Note: Therelevant rate calculator is:
€) for child care assistance—Schedule 1; and
(b) for child care rebate—Schedule 2.

Regulations on date of effect to be taken into account

(6) Indetermining if thereisa debt due to the Commonwealth under
this section, the effect of regulations made for the purposes of
subsections 52(1) and 105(1) is to be taken into account.

134 Debtsarising from AAT stay orders
If:
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(@) aperson appliestothe AAT under section 263 for review of
adecision; and

(b) the AAT makes an order under subsection 41(2) of the
Administrative Appeals Tribunal Act 1975; and

(c) asaresult of the order, the amount that has in fact been paid
to the person by way of a*child care payment is greater than
the amount that was payabl e to the person;

the difference between the amount that wasin fact paid to the
person and the amount that was payable to the person is a debt due
to the Commonwesl th.

Note: Subsection 43(6) of the Administrative Appeals Tribunal Act 1975
provides that the AAT’s decision on the review will generally take
effect from the day on which the SSAT’ s decision had effect. Since
thisis the case, the amount payable to the person during the stay
period is the amount finally determined by the AAT as being payable
and not the amount that was paid in accordance with the terms of the
stay order.

135 Debtsarising from recipient’s contravention of this Act

If:

(a) an amount has been paid to arecipient by way of a*child
care payment; and

(b) the amount was paid because the recipient or another person:
(i) made afalse statement or afalse representation; or
(i) failed or omitted to comply with a provision of this Act;

the amount so paid is adebt due by the recipient to the
Commonwesl th.

136 Person other than payee obtaining payment of a cheque

If:
(@) aninstalment of a*child care payment is paid by cheque; and
(b) aperson other than the payee obtains possession of the
cheque from the payee; and
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(c) the chegueis not endorsed by the payee to the person; and
(d) the person obtains value for the cheque;

the amount of the cheque is a debt due by the person to the
Commonwealth.

137 Debtsarising from conviction of person for involvement in
contravention of this Act by debtor

If:
(a) arecipientisliableto pay adebt under section 135 because
the recipient contravened this Act; and

(b) another person is convicted of an offence under section 5, 7A
or 86 of the Crimes Act 1914 in relation to that
contravention;

the recipient and the other person are jointly and severaly liable to
pay the debt.
Notel:  Thissection does not create a new debt. It extends liability for a debt

that has already arisen under section 135 to a person who is convicted
of certain offences.

Note 2: In recovering a debt, the Department may have regard to any view
expressed by a court as to the responsibility of a person to pay the
debt.

138 Data-matching Program (Assistance and Tax) Act debts

If:

(a) an amount has been paid to a person by way of a*child care
payment; and

(b) the amount is a debt due to the Commonwealth under
subsection 11(6) of the Data-matching Program (Assistance
and Tax) Act 1990;

the amount so paid is recoverable by the Commonwealth.
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139 Interest payable on debt for failureto enter agreement to pay
debt

Notice may be given about interest becoming payable if person
fails to enter agreement to pay debt

Q) If:
() aperson owes adebt to the Commonwealth under a provision
of this Part; and
(b) either:
(i) the person owing the debt is an individual who is not
“receiving a*child care payment; or
(ii) the person owing the debt is the operator of a*child care
assistance service who is not receiving *group
payments; and
(c) the Secretary has given the person a naotice asking the person
to pay the debt; and
(d) at the end of the period of 21 days after the noticeis given,
the person:
(i) has not entered into negotiations to pay the debt; or
(ii) hasentered into negotiations to pay the debt, but has not
entered into an agreement to pay the debt by reasonable
instalments;
the Secretary may give the person a notice advising the person of
the following:
(e) the amount of the debt;
(f) that, unless the person, within 14 days after the notice is
given:
(i) paysthewhole of the debt; or
(ii) entersinto an agreement to pay the debt by reasonable
instalments;
interest may become payable on the debt;
(g) how any interest that becomes payableisto be calculated.
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When interest becomes payable

(2) Subject to subsection (3), if:
(a) thewhole of the debt is not paid within 14 days after the
person is given the notice; or

(b) the person does not enter into an agreement to pay the debt
within the 14 day period;

interest is payable by way of penalty on the debt by the person and
the amount of the interest is to be worked out under subsection (4).

Secretary may determine interest is not payable

(3) The Secretary may determine that interest is not payable on the
debt if the Secretary is satisfied that the person intends to pay the
debt as soon asis reasonably practicable having regard to the
circumstances of the person.

Note: For general provisions about determinations under this subsection, see
section 164.

The interest payable

(4) Interest is payable on the amount of the debt (excluding interest) as
remains due from time to time:

(@) onand from the day after the 14 day period ends; and
(b) at the penalty interest rate.

Note: For penalty interest rate see section 141.

Payments in satisfaction of debt and interest

(5) If:
(a) interest is payable on the debt; and

(b) an amount is paid for the purpose of paying the debt and the
interest;
the amount so paid isto be applied as follows:
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(c) until the debt (excluding interest) isfully paid—in
satisfaction of the amount of the debt that is due when the
payment is made;

(d) after the debt (excluding interest) isfully paid—in
satisfaction of the interest that had become payable on the
debt before the debt was fully paid.

Interest ceases to be payable if agreement entered into

(6) If aperson entersinto an agreement to pay the debt by reasonable
instalments, interest that would, apart from this subsection, become
payable on the debt on and from the day on which the agreement is
entered into is not payable.

Effect of compliance with garnishee notice

(7) If 2 or more payments are made in reduction of the debt in
compliance with a garnishee notice under subsection 150(1),
interest that would, apart from this subsection, become payable on
the debt during the garnishee notice period is not payable.

Meaning of garnishee notice period

(8) Inthissection, garnishee notice period means the period that
begins on the day the first payment is made in compliance with a
garnishee notice and ends on the day the last payment is madein
compliance with that notice (whether or not the debt is satisfied).

Interest payable is a debt due to the Commonwealth

(9) Theinterest that is payable on the debt is a debt due to the
Commonwealth.
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140 Interest payable on debt for breach of agreement to pay debt

Notice may be given about interest becoming payable if person
breaches agreement to pay debt

Q) If:
() aperson owes adebt to the Commonwealth under a provision
of this Part; and
(b) either:
(i) the person owing the debt is an individual who is not
“receiving a*child care payment; or
(ii) the person owing the debt is the operator of a*child care

assistance service who is not receiving *group
payments; and

(c) the person entersinto an agreement to pay the debt by
reasonabl e instalments; and
(d) the person does not pay an instalment;
the Secretary may give the person a notice advising the person of
the following:
(e) the amount of the debt;
(f) that, unless the person pays the instalment within 14 days

after the noticeis given, interest may become payable on the
debt;

(9) how any interest that becomes payableis to be calculated.

When interest becomes payable

(2) Subject to subsections (3) and (4), if theinstalment is not paid
within 14 days after the person is given the notice, interest is
payable by way of penalty on the debt by the person and the
amount of interest is to be worked out under subsection (5).
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Secretary may determine interest is not payable

(3) The Secretary may determine that interest is not payable on the
debt if the Secretary is satisfied that the person intends to pay the
instalment as soon asis reasonably practicable having regard to the
person’ s circumstances.

Note: For general provisions about determinations under this subsection, see
section 164.

Interest may cease to accrue

(4) Interest payable under subsection (2) ceases to accrue on and from
the day the person:

() next pays the instalment due under an agreement; or
(b) entersinto anew agreement;
whichever first occurs.

The interest payable

(5) Interest is payable on the amount of the debt (excluding interest) as
remains due from time to time:

(@) onand from the day after the 14 day period ends; and
(b) at the penalty interest rate.

Note: For penalty interest rate see section 141.

Payments in satisfaction of debt and interest

(6) If:
(a) interest is payable on the debt; and
(b) an amount is paid for the purpose of paying the debt and
interest;
the amount is to be applied as follows:

(c) until the debt (excluding interest) isfully paid—in
satisfaction of the amount of the debt that is due when the
payment is made;
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(d) after the debt (excluding interest) isfully paid—in
satisfaction of the interest that had become payable on the
debt before it was fully paid.

Interest payableis a debt due to the Commonwealth

(7) Theinterest payable on the debt is a debt due to the
Commonweslth.

141 Penalty interest rate

(1) The penalty interest rateis:
() 20% per year; or
(b) if alower rate is determined under subsection (2)—that lower
rate.

(2) The Minister may determine, in writing, arate of less than 20% per
year that is to be the penalty interest rate for the purposes of
sections 139 and 140.

(3) A determination under subsection (2) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

142 Debt from failureto comply with garnishee notice

Q) If:

() aperson (the garnishee debtor) is given a notice under
section 150 in respect of a debt due by another person (the
original debtor) under this Act; and

(b) the garnishee debtor fails to comply with the notice to the
extent that he or sheis capable of complying with it;

then the amount of the debt outstanding (worked out under
subsection (2)) is recoverable from the garnishee debtor by the
Commonweslth by means of:

(c) lega proceedings; or
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(d) garnishee notice.

Note: If the person does not pay the debt or enter into an agreement to pay
the debt within a certain time, interest may become payable on the
debt (see section 139). If the person enters into an agreement to pay
the debt and breaches the agreement, interest may become payable on
the debt (see section 140).

(2) Theamount of the debt outstanding is the amount equal to:
() as much of the amount required by the notice under section
150 to be paid by the garnishee debtor as the garnishee
debtor was able to pay; or
(b) as much of the debt due by the original debtor at the time
when the notice was given as remains due from time to time;

whichever isthe lesser.

(3) If the Commonwealth recovers:
(@) thewhole or part of the debt due by the garnishee debtor
under subsection (1); or
(b) thewhole or part of the debt due by the original debtor;
then:
(c) both debts are reduced by the amount that the
Commonwealth has so recovered; and

(d) the amount specified in the notice under section 150 isto be
taken to be reduced by the amount so recovered.

(4) This section applies to an amount in spite of any law of a State or
Territory (however expressed) under which the amount is
inalienable.

(5) This section bindsthe Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.

Note: The Crown is not liable to be prosecuted for an offence—see section
242.
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143 Overseas application of provisions

Sections 133, 135, 136 and 137 extend to:

(a) acts, omissions, matters and things outside Australia, whether
in aforeign country or not; and

(b) all personsirrespective of nationality or citizenship.

144 Recoverable debts

(1) A debt owed by a person, other than the operator of a*child care
assistance service, is recoverable by the Commonwealth by means
of:

(a) if the person is *receiving a*child care payment—deductions
from that person’s child care payment; or

(b) if section 153 appliesto another person who isreceiving a
child care payment—deductions from that other person’s
child care payment; or

(c) legal proceedings; or
(d) garnishee notice.

Note: The debt is also recoverable by the Commonwealth by deductions
from social security payments—see section 1228 of the Social
Security Act 1991.

(2) A debt owed by the operator of a*child care assistance serviceis
recoverable by the Commonwealth by means of:

(@) if "group payments are being made to the service—
deductions from those payments; or

(b) legal proceedings; or
(c) garnishee notice.

(3) Inthissection:

debt means;

() adebt due to the Commonwealth under section 133, 134,
135, 136, 138, 139 or 140; or
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(b) adebt due to the Commonwealth for which apersonisliable
because of section 137.
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Part 3—Methods of recovery

145 Deductions generally

(1) Sections 146, 147 and 153 provide for debt recovery by deductions
in the following situations:
(a) section 146—recovery of adebt owed by a person who is
*receiving a *child care payment;
(b) section 147—recovery of adebt owed by the operator of a
*child care assistance service who is receiving *group
payments;

(c) section 153—recovery of adebt by consent from a person
other than the debtor.

(2) For the purposes of this Part, a person is taken to be *receiving a
*child care payment even if the person is only to be paid asingle
payment (for example, alump sum payment paid pursuant to a
“retrospective claim). In such a case, a deduction from the single
payment may be made under the relevant section.

146 Deductionsfrom debtor’s child care payment

(1) Thissection appliesto adebt if, under section 144, the debt is
recoverable by the Commonwealth by means of deductions from a
*child care payment being “received by a person.

(2) The debt isto be deducted from the person’s *child care payment
in the following way:

Method statement
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Sepl. Takethe amount, decided under subsection (3), by which
each payment of the person’s *child care payment is to be
reduced.

Sep 2. Each payment of the person’s *child care payment is to
be reduced by that amount, until the sum of those
amountsis equal to the debt.

(3) Subject to subsection (4), the maximum amount by which each
payment of the person’s *child care payment may be reduced is
worked out as follows:

Amount of payment x 014

(4) If aperson makes arequest in writing to the Secretary for a higher
or lower rate of reduction, the Secretary may decide the amount by
which each payment of the person’s * child care payment isto be
reduced, and, if requested by the person, may vary the amount
from timeto time.

(5) Subject to section 148, the debt must be deducted unless:
(a) the Secretary takes action under Part 4 in relation to the
amount; or
(b) the amount is recovered by the Commonwealth under another
provision of this Chapter.

(6) If the person is “receiving both child care assistance and child care
rebate, the debt is to be deducted from the *child care payment in
relation to which it was incurred until the person is no longer
receiving that payment. Then, any remaining part of the debt isto
be deducted in accordance with subsection (2) from the other child
care payment, if it is still being received by the person.
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147 Deductionsfrom group payments madeto child care assistance
service

(1) Thissection appliesto adebt if, under section 144, the debt is
recoverable by the Commonwealth by means of deductions from
*group payments being received by the operator of a*child care
assistance service.

(2) Thedebt isto be deducted from the *group payments made to the
operator in the following way:

Method statement

Sepl. Takethe amount, decided under subsection (3), by which
each *group payment made to the operator isto be
reduced.

Sep 2.  Each group payment to the operator is to be reduced by
that amount, until the sum of those amountsis equal to
the debt.

Notel:  The deduction of an amount does not have the effect of reducing the
extent to which the group payment isto be applied in reducing or
extinguishing liabilities owed to the service—see subsections 60(4)
and (5).

Note2:  Theamount of adeduction isto be specified in the relevant *group
payment notice—see paragraph 60(3)(c).

(3) Subject to subsection (4), the maximum amount by which each
*group payment made to an operator may be reduced is worked out
asfollows:

Amount of payment x 014

(4) If an operator makes a request in writing to the Secretary for a
higher or lower rate of reduction, the Secretary may decide the
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amount by which each *group payment isto be reduced, and, if
requested by the operator, may vary the amount from time to time.

(5) Subject to section 148, the debt must be deducted unless:

(a) the Secretary takes action under Part 4 in relation to the
amount; or

(b) the amount is recovered by the Commonwealth under another
provision of this Chapter.

148 Timelimitson recovery action under sections 146 and 147

(1) Subject to subsections (2), (3), (4) and (5), action under this
section, or section 146 or 147, for the recovery of adebt is not to
be commenced after the end of the period of 6 years starting on the
day on which the debt arose.

(2) If the debt arose under section 135, action under section 146 for the
recovery of the debt may be commenced at any time within the
period of 6 years starting on the first day on which an *officer
becomes aware, or could reasonably be expected to have become
aware, of the circumstances that gave rise to the debt.

Note: The time limit in subsection (2) also appliesto action for recovery

against a person who is liable because of section 137 for a debt that
arises under section 135.

3 If:

() subsection (1) or (2) applies so that action under section 146
or 147 for the recovery of a debt must be commenced within
aparticular period; and

(b) within that period part of the amount owing is paid;

action under that section for the recovery of the balance of the debt
may be commenced within the period of 6 years starting on the day
of payment.

@) If:
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() subsection (1) or (2) applies so that action under section 146
or 147 for the recovery of a debt must be commenced within
aparticular period; and

(b) within that period, the person who owes the amount
acknowledges that he or she owesiit;

action under that section for the recovery of the debt may be
commenced within the period of 6 years starting on the day of
acknowledgment.

(5) If:

(a) subsection (1) or (2) applies so that action under section 146
or 147 for the recovery of a debt must be commenced within
aparticular period; and

(b) within that period:

(i) actionistaken under this section, or section 149 or 150,
for the recovery of the debt; or
(ii) areview of afilerelating to action for the recovery of
the debt occurs; or
(iii) other internal Departmental activity relating to action
for the recovery of the debt occurs;
action under section 146 or 147 for the recovery of the debt may be
commenced within the period of 6 years after the end of the
activity or action referred to in paragraph (b).

149 Legal proceedings

(1) If, under section 144, adebt is recoverable by the Commonwealth
by means of legal proceedings, the debt is recoverable by the
Commonwealth in a court of competent jurisdiction.

(2) Subject to subsections (3), (4), (5) and (6), legal proceedings for
the recovery of the debt are not to be commenced after the end of
the period of 6 years starting on the day on which the debt arose.
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(3) If the debt arose under section 135, legal proceedings for the
recovery of the debt may be commenced at any time within the
period of 6 years starting on the first day on which an *officer
becomes aware, or could reasonably be expected to have become
aware, of the circumstances giving rise to the debt.

Note: The time limit in subsection (3) also appliesto legal proceedings for

recovery against a person who isliable because of section 137 for a
debt that arises under section 135.

(4) If:

(a) subsection (2) or (3) applies so that legal proceedings for the
recovery of a debt must be commenced within a particular
period; and

(b) within that period part of the amount owing is paid;

legal proceedings for the recovery of the balance of the debt may
be commenced within the period of 6 years starting on the day of
payment.

(5) If:

() subsection (2) or (3) applies so that legal proceedings for the
recovery of adebt must be commenced within a particular
period; and

(b) within that period, the person who owes the amount
acknowledges that he or she owesit;

legal proceedings for the recovery of the debt may be commenced
within the period of 6 years starting on the day of
acknowledgment.

(6) If:
(8) subsection (2) or (3) applies so that action under this section
for the recovery of a debt must be commenced within a
particular period; and
(b) within that period:
(i) actionistaken under this section, or section 146, 147 or
section 150, for the recovery of the debt; or
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(ii) areview of afilerelating to action for the recovery of
the debt occurs; or

(iii) other internal Departmental activity relating to action
for the recovery of the debt occurs;

action under this section for the recovery of the debt may be

commenced within the period of 6 years after the end of the

activity or action referred to in paragraph (b).

150 Garnisheenotice

(1) If, under section 144, a debt is recoverable from a person (the
debtor) by the Commonwesalth by means of a garnishee notice, the
Secretary may by written notice given to another person:

(@) by whom any money is due or accruing, or may become due,
to the debtor; or

(b) who holds or may subsequently hold money for or on
account of the debtor; or

(c) who holds or may subsequently hold money on account of
some other person for payment to the debtor; or

(d) who has authority from some other person to pay money to
the debtor;

require the person to whom the notice is given to pay the
Commonwealth:

(e) an amount specified in the notice, not exceeding the amount
of the debt or the amount of the money referred to in the
preceding paragraph that is applicable; or

(f) such amount asis specified in the notice out of each payment
that the person becomes liable from time to time to make to
the debtor until that debt is satisfied; or

(g) such percentage asis specified in the notice of each payment
that the person becomes liable from time to time to make to
the debtor until that debt is satisfied.

(2) Thetime for making a payment in compliance with a notice under
subsection (1) is such time asis specified in the notice, not being a
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time before the money concerned becomes due or is held or before
the end of the period of 14 days after the notice is given.

(3) A person commits an offenceif the person refuses or failsto
comply with a notice under subsection (1).

Penalty: Imprisonment for 12 months.
Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Seealso section 142 for other consequences of failure to comply with
anotice under this section.

(4) If the Secretary gives a notice to a person under subsection (1), the
Secretary must give a copy of the notice to the debtor.

(5) A person who makes a payment to the Commonwealth in
compliance with a notice under subsection (1) isto be taken to
have made the payment under the authority of the debtor and of
any other person concerned.

(6) If:
() anoticeisgivento aperson under subsection (1) in respect
of adebt; and

(b) an amount is paid by another person in reduction or in
satisfaction of the debt;

the Secretary must notify the first-mentioned person accordingly,
and the amount specified in the notice isto be taken to be reduced
by the amount so paid.

(7) If, apart from this subsection, money is not due or repayable on
demand to a person unless a condition is fulfilled, the money isto
be taken, for the purposes of this section, to be due or repayable on
demand, as the case may be, even though the condition has not
been fulfilled.
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(8) This section appliesto money in spite of any law of a State or
Territory (however expressed) under which the amount is
inalienable.

(9) This section binds the Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.

Note: The Crown is not liable to be prosecuted for an offence—see section
242,

151 Timelimitson recovery action under section 150

(1) Subject to subsections (2), (3), (4) and (5), action under section
150 for the recovery of a debt is not to be commenced after the end
of the period of 6 years starting on the day on which the debt arose.

(2) If the debt arose under section 135, action under section 150 for the
recovery of the debt may be commenced at any time within the
period of 6 years starting on the first day on which an *officer
becomes aware, or could reasonably be expected to have become
aware, of the circumstances that gave rise to the debt.

Note: The time limit in subsection (2) also appliesto action for recovery
against a person who is liable because of section 137 for a debt that
arises under section 135.

3 If:
() subsection (1) or (2) applies so that action under section 150
for the recovery of adebt must be commenced within a
particular period; and
(b) within that period part of the amount owing is paid;
action under that section for the recovery of the balance of the debt

may be commenced within the period of 6 years starting on the day
of payment.

@) If:
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() subsection (1) or (2) applies so that action under section 150
for the recovery of adebt must be commenced within a
particular period; and

(b) within that period, the person who owes the amount
acknowledges that he or she owesiit;

action under that section for the recovery of the debt may be
commenced within the period of 6 years starting on the day of
acknowledgment.

(5) If:
(a) subsection (1) or (2) applies so that action under section 150
for the recovery of a debt must be commenced within a
particular period; and
(b) within that period:
(i) actionistaken under this section, or section 146, 147 or
149, for the recovery of the debt; or

(ii) areview of afilerelating to action for the recovery of
the debt occurs; or
(iii) other internal Departmental activity relating to action
for the recovery of the debt occurs;
action under section 150 for the recovery of the debt may be
commenced within the period of 6 years after the end of the
activity or action referred to in paragraph (b).

152 Secretary may allow payment of debt by instalments

(1) The Secretary may, on behalf of the Commonwealth, decide to
allow a person to pay a debt in one or more instalments.

(2) A decision made under subsection (1) takes effect:
(a) if no day is specified in the decision—on the day on which
the decision is made; or
(b) if aday isspecified in the decision—on the day so specified
(whether that day is before, after or on the day on which the
decision is made).
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(3) Insubsection (1):

debt means a debt recoverable by the Commonwealth under Part 2.

153 Deductions by consent from child care payment of person who is
not a debtor

() If:
(a) aperson (the debtor) incurs a debt under this Act; and
(b) another person (the consenting person) is “receiving a*child
care payment; and

(c) for the purpose of the recovery of the debt, the consenting
person consents to the deduction of an amount from the
consenting person’ s child care payment;

the Secretary may deduct the amount from the consenting person’s
child care payment.

(2) The debtor’s debt isreduced by an amount equal to the amount
deducted from the consenting person’s *child care payment.

(3) The consenting person may revoke the consent at any time.
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Part 4—Non-recovery of debts

154 Meaning of debt
In this Part:
debt means a debt recoverable by the Commonwealth under Part 2.

155 Secretary may write off debt

(1) Subject to subsection (2), the Secretary may, on behalf of the
Commonwealth, decide to write off a debt, for a stated period or
otherwise.

(2) The Secretary may decide to write off adebt under subsection (1)
if, and only if:

() thedebt isirrecoverable at law; or

(b) the debtor has no capacity to repay the debt; or

(c) the debtor’s whereabouts are unknown after al reasonable
efforts have been made to locate the debtor; or

(d) the debt cannot be recovered by deductions under this Act or
the Social Security Act 1991 and it is not cost effective for
the Commonwealth to take action to recover the debt.

(3) For the purposes of paragraph (2)(a), adebt is taken to be
irrecoverable at law if, and only if:

(a) the debt cannot be recovered by means of deductions under
section 146 or 147, or legal proceedings under section 149,
or garnishee notice under section 150, because the relevant
time limit for recovery action under that section has elapsed,;
or

(b) thereisno proof of the debt capable of sustaining legal
proceedings for its recovery; or
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(c) the debtor isdischarged from bankruptcy and the debt was
incurred before the discharge and was not incurred by fraud,;
or

(d) the debtor has died leaving no estate or insufficient fundsin
the debtor’ s estate to repay the debt.

(4) For the purposes of paragraph (2)(b), if a debt is recoverable by
means of deductions under section 146 or 147, the person is taken
to have a capacity to repay the debt unless recovery by those
means would cause the person severe financial hardship.

(5) A decision made under subsection (1) takes effect:
(a) if no day is specified in the decision—on the day on which
the decision is made; or
(b) if aday is specified in the decision—on the day so specified
(whether that day is before, after or on the day on which the
decision is made).

(6) Nothing in this section prevents anything being done at any timeto
recover a debt that has been written off under this section.

156 Power to waive Commonwealth’sright to recover debt

(1) On behalf of the Commonwealth, the Secretary may waive the
Commonwealth’ s right to recover the whole or a part of a debt
from a debtor only in the circumstances described in section 157,
158, 159, 160, 161, 162 or 163.

(2) A waiver takes effect:

(@) ontheday specified in the waiver (whether that day is before,
after or on the day on which the decision to waive is made);
or

(b) if the waiver does not specify when it takes effect—on the
day on which the decision to waive is made.
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Note: If the Secretary waives the Commonwealth’ s right to recover all or
part of adebt, thisis a permanent bar to recovery of the debt or part of
the debt—the debt or part of the debt effectively ceasesto exist.

157 Waiver of debt arising from error

(1) Subject to subsection (2), the Secretary must waive theright to
recover the proportion of a debt that is attributable solely to an
administrative error made by the Commonwealth if the debtor
“received in good faith the payment or payments that gave rise to
that proportion of the debt.

Note: Subsection (1) does not allow waiver of a part of adebt that was

caused partly by administrative error and partly by one or more other
factors (such as error by the debtor).

(2) Subsection (1) only appliesif:
(a) the debt is not raised within a period of 6 weeks from the first
payment that caused the debt; or

(b) if the debt arose because a person has complied with a
notification obligation, the debt is not raised within a period
of 6 weeks from the end of the notification period,;

whichever isthe later.

(3) If:

(a) adebt arose because the debtor or the debtor’ s partner
underestimated the value of particular property of the debtor
or partner; and

(b) the estimate was made in good faith; and

(c) thevaue of the property was not able to be easily determined
when the estimate was made;

the Secretary must waive the right to recover the proportion of the
debt attributable to the underestimate.

(4) For the purposes of this section, a proportion of a debt may be
100% of the debt.
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158 Waiver of debt relating to an offence

Q) If:
(a) adebtor has been convicted of an offence that gaveriseto a
proportion of a debt; and

(b) the court indicated in sentencing the debtor that it imposed a
longer custodial sentence on the debtor because he or she was
unable or unwilling to pay the debt;

the Secretary must waive the right to recover the proportion of the
debt that arose in connection with the offence.

(2) For the purposes of this section, a proportion of a debt may be
100% of the debt.

159 Waiver of small debt

(1) The Secretary must waive the right to recover a debt if:
(a) thedebtis, orislikely to be, less than $200; and

(b) itisnot cost effective for the Commonwealth to take action
to recover the debt.

(2) Subsection (1) does not apply if the debt is at least $50 and could
be recovered by deductions under section 146 or 147.

160 Waiver in relation to settlements

Settlement of civil action

(1) If the Commonwealth has agreed to settle a civil action against a
debtor for recovery of a debt for less than the full amount of the
debt, the Secretary must waive the right to recover the difference
between the debt and the amount that is the subject of the
Settlement.

*To find definitions of asterisked terms, see section 5.

124 Child Care Payments Act 1997  No. 195, 1997



Over paymentsand debt recovery Chapter 4
Non-recovery of debts Part 4

Section 160

Settlement of proceedings before the AAT

(2) If the Secretary has agreed to settle proceedings before the AAT
relating to recovery of adebt on the basis that the debtor will pay
less than the full amount of the debt, the Secretary must waive the
right to recover the difference between the debt and the amount
that is the subject of the settlement.

Waiver where at least 80% of debt recovered and debtor cannot
pay more

3) If:
(a) the Commonwealth has recovered at least 80% of the origina
value of a debt from a debtor; and

(b) the Commonwealth and the debtor agree that the recovery is
in full satisfaction for the whole of the debt; and

(c) the debtor cannot repay a greater proportion of the debt;

the Secretary must waive the remaining 20% or less of the value of
the original debt.

Agreement for part-payment in satisfaction of outstanding debt

(4) If the Secretary and a debtor agree that the debtor’ s debt will be
fully satisfied if the debtor pays the Commonwealth an agreed
amount less than the amount of the debt outstanding at the time of
the agreement (the unpaid amount), the Secretary must waive the
right to recover the difference between the unpaid amount and the
agreed amount.

Limits on agreement to accept part-payment in satisfaction of
outstanding debt

(5) The Secretary must not make an agreement described in subsection
(4) unlessthe Secretary is satisfied that:
(a) the debtor cannot repay more of the debt than the agreed
amount; and
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(6)

)

(b) the agreed amount is at least the present value of the unpaid
amount repaid in instalments whose amount and timing is
determined by the Secretary; and

(c) it would take at least a year to recover the unpaid amount
under Part 2 if subsection (4) did not apply.

Formula for working out present value of unpaid amount

For the purposes of subsection (5), the present value of the unpaid
amount is the amount worked out in accordance with the following
formula:

Annual repayment w1 - 1
Interest (1 + Interest )™

where:

annual repayment is the amount of the debt that the Secretary
believes would be recovered under Part 2 in ayear if subsection (4)
did not apply in relation to the debt.

interest isthe annual rate of interest specified by the Minister by
determination in writing.

rp (repayment period) isthe number of years needed to repay the
unpaid amount if repayments equal to the annual repayment were
made each year.

Determination is a disallowabl e instrument

A determination for the purposes of the definition of interest in
subsection (6) is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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161 Waiver wheredebtor or debtor’spartner would have been
entitled to child carerebate

Q) If:
(a) adebt arises under this Act from overpayments of child care
assistance made to the debtor; and
(b) the debtor or the debtor’ s partner does not claim child care
rebate for the period when the overpayments were made; and
(c) an amount of child care rebate would have been payable for
the period when the overpayments were made if the debtor or
the debtor’ s partner had lodged a claim,
the Secretary must waive the right to recover the debt to the extent
Set out in subsection (2).

(2) The Secretary must waive under subsection (1) the right to recover
the amount of debt equal to the amount of child care rebate that
would have been payable to the debtor or the debtor’ s partner in
the 3 year period ending on the day the overpayment is stopped if:

(a) the overpayments had not been made to the debtor; and

(b) the debtor or the debtor’ s partner had lodged a claim for the
payment.

(3) For the purposes of subsection (2), the amount of child care rebate
that would have been payable to the debtor or the debtor’ s partner
isto be worked out on the basis that the CCR% applicable was
20%.

Note: The CCR% is used in calculating the rate of child care rebate—see
Module C of Schedule 2.

162 Waiver in special circumstances

The Secretary may waive the right to recover all or part of adebt if
the Secretary is satisfied that:
(a) the debt did not result wholly or partly from the debtor or
another person knowingly:
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(i) making afalse statement or afalse representation; or
(ii) failing or omitting to comply with a provision of this
Act; and
(b) there are specia circumstances (other than financial hardship
alone) that make it desirable to waive; and

(c) itismore appropriate to waive than to write off the debt or
part of the debt.

Note: Section 155 allows the Secretary to write off a debt on behalf of the
Commonwealth.

163 Secretary may waive debts of a particular class

(1) The Secretary may, on behalf of the Commonwealth, decide to
waive the Commonwealth’ s right to recover debts arising under or
asaresult of this Act that areincluded in a class of debts specified
by the Minister by determination in writing.

(2) A decision under subsection (1) takes effect:
(a) if no day is specified in the decision—on the day on which
the decision is made; or
(b) if aday is specified in the decision—on the day so specified
(whether that day is before, after or on the day on which the
decision is made).

(3) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

164 Determination that penalty interest not payablein relation to
particular periods

(1) This section deals with the making of determinations under
subsections 139(3) and 140(3). These are determinations that
interest is not payable in certain circumstances.
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(2) The determination may relate to a period before the making of the
determination.

(3) The determination may be expressed to be subject to the person
complying with specified conditions.

(4) The Secretary must give a copy of the determination to the person
as soon as practicable after making the determination.

(5) A failureto comply with subsection (4) does not invalidate the
determination.

(6) If:
(a) the determination is expressed to be subject to the person
complying with specified conditions; and
(b) the person contravenes a condition;
the determination ceases to have effect.

(7) The Secretary may cancel or vary the determination by written
notice to the person.
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Chapter 5—Emergency child care assistance

165 Definitions
In this Chapter:

child at risk means a child that is at risk of physical, emotional or
psychological abuse.

ECA is short for “emergency child care assistance.

guidelines means guidelines in force under section 167.

166 What is emergency child care assistance?

ECA is a payment made to the operator of a*child care assistance
service who, believing a child to be a child at risk, provides child
care for the child on or after the *payment commencement day.

167 Minister may make guidelines

(1) The Minister may, by determination in writing, make guidelines
providing for matters:
() required by this Chapter to be provided; or
(b) necessary or convenient to be made for the purposes of this
Chapter.

(2) The guidelines may also provide that ECA and child care
assistance may both be paid in respect of a*session of care for a
child in specified circumstances.

(3) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.
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168 Application

(1) The operator of a*child care assistance service who believesthat a
childisachild at risk may apply to the Secretary to be paid ECA in
respect of child care provided by the service for the child on or
after the "payment commencement day.

(2) The application:
(8 must bein the form approved in writing by the Secretary; and

(b) must include the *information required by the form; and

(c) must include any other information relating to the application
that the Secretary requires.

169 Consequences of failureto comply with requirement for other
information

If:
(a) the Secretary requires further “information under paragraph
168(2)(c) in relation to an application; and
(b) the operator of the service concerned does not provide the
information within 28 days after the request is made, or
within such shorter period as the Secretary specifiesin the
request;
then:
(c) any payment of ECA made to the operator in relation to the
application may be recovered from the operator as provided
for in the guidelines as a debt due to the Commonweslth; and

(d) no further payment of ECA isto be made to the operator in
relation to the application.

170 Children in respect of whom emergency child care assistance is
not payable

(1) ECA isnot payablein respect of child care provided for a child:
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(@ who isunder the care (however described) of a person under
achild welfare law of a State or Territory; or

(b) who isamember of aclass of children specified in the
guidelines for the purposes of this section.

(2) The guidelines may specify laws of a State or Territory that areto
be child welfare laws for the purposes of subsection (1).

171 Payability and rate of payment of emergency child care
assistance

(1) The Secretary must determine, in writing, an application made
under section 168.

(2) The Secretary must determine that ECA is payable, unless section
170 or 172 makes it not payable.

(3) If the determination isthat ECA is payablethenit is payable at the
rate and in the manner provided for in the guidelines.

172 Duration of payment of emergency child care assistance

(1) ECA ispayablein respect of child care for achild:
(a) for asingle continuous period of up to 4 weeks; and
(b) not more than once in any 12 month period.

(2) Despite subsection (1), if the Secretary believesthat achildisa
child at risk, the Secretary may determine that ECA is payable for
the child even though ECA has aready been paid within the period
of the preceding 12 months for the child.

3 If:
(a) the Secretary has made a determination granting ECA to an
operator in respect of achild; and
(b) ECA has already been paid within the period of the preceding
12 monthsin respect of the child; and
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(c) the Secretary has not made a determination under subsection
(2) in respect of child care provided by the operator for the
child;

the Secretary must determine in writing that no further payment is
to be made under the determination granting ECA to the operator.

(4) The Secretary must inform the operator that the determination
under subsection (3) has been made.

(5) The determination takes effect on the day the operator is so
informed.
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Chapter 6—Approval and registration of
child care services

Part 1—Approval for child care assistance

— pu(r)poseﬁ. -
Division 1—Obtaining approval and conditions of
approval

173 What isthe significance of approval of a child care service?

Payments of child care assistance can only be made in respect of
child care provided for achild in a child care service approved
under this Part (see section 20).

174 Application

(1) A person or body who operates, or proposes to operate, achild care
service may apply to the Secretary to have the service approved as
aservice of one of the following kinds:

() acentre based long day care service;
(b) afamily day care service;

(c) an occasional care service;

(d) an outside school hours care service.

(2) The application:
(8 must bein the form approved in writing by the Secretary; and

(b) must include the *information required by the form; and

(c) must include any other information relating to the application
that the Secretary requires.
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175 Approval of child care services

(1) The Secretary must approve a child care service as aservice of a
particular kind if:

(a) an application has been made to approve the service as a
service of that kind; and

(b) the Secretary is satisfied that the service satisfies the
“eligibility rules for services to become approved as services
of that kind; and

(c) the Secretary is satisfied that the applicant meets the
requirements of section 176.

Note: The Secretary may exempt a child care service from complying with
an eligibility rule (see section 189).

(2) If the Secretary approves the service, the Secretary must give the
applicant a certificate of approval.

176 Statement that applicant hastax file number

(1) An applicant meets the requirements of this section if:
(&) the applicant has a*tax file number; and
(b) the application contains a statement to that effect.

(2) The Secretary must accept a statement made under paragraph
(D)(b) unless the Commissioner of Taxation has informed the
Secretary that the applicant does not have a *tax file number.

(3) This section does not authorise the Secretary:

(a) torequire or request a person to quote the person’s “tax file
number; or

(b) to seek or obtain, in any way, a person’ stax file number; or
(c) torecord aperson’stax file number.

(4) The Secretary may ask the Commissioner of Taxation to provide
information on whether an applicant or a*child care assistance
service has a *tax file number.
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(5) Subsection (1) does not apply if the Secretary is satisfied that the

applicant is a body whose income is, under the Income Tax
Assessment Act 1936, exempt from tax.

177 Conditions of approval

(D

)

©)

(4)

Eligibility requirements

Itisacondition of a*child care assistance service' s approval that
the service satisfies the *eligibility rules for services to continue to
be approved as services of that kind.

Notel:  Seesections 185, 186, 187 and 188 for the digibility rules.
Note2:  The Secretary may exempt a child care service from complying with
an eligibility rule (see section 189).

Allocation of child care assistance hours

Itisacondition of a*child care assistance service' s approval that
the service holds an allocation of *child care assistance hours per
fortnight.

Note: Division 2 of this Part (sections 192 to 204) deals with the allocation
of " child care assistance hours.

Allocation not to be exceeded

Itisacondition of a*child care assistance service' s approval that
the service does not exceed its *child care assistance hours limit.

Meaning of exceeding child care assistance hours limit

A *child care assistance service exceedsits child care assistance
hours limit if:
(&) ina*payment period, it provides a number of hours of child
care; and

(b) child care assistance is paid in respect of those hours of child
care; and

*To find definitions of asterisked terms, see section 5.
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(c) that number of hoursis greater than the number of hoursin
the service' s allocation of *child care assistance hours.

Compliance with child care laws

(5) Itisacondition of the approval of a*child care assistance service
that the provision of care by the service complies with all
applicable requirements imposed by alaw of the Commonwealth,
or of the State or Territory in which the service is situated, relating
to child care.

Conditions imposed by notice to operator

(6) The Secretary may impose other conditions on the approval of a
“child care assistance service by notice in writing to the operator of
the service.

Conditions imposed by notice in Gazette

(7) The Minister may at any time impose other conditions on the
approval of aclass of “child care assistance services by
determination in writing published in the Gazette.

178 Allocation of hours condition ceasesto apply to centre based
long day care services after 31 December 1999

After 31 December 1999, subsection 177(2) ceasesto apply to
*centre based long day care services.

179 Consequences of breach of conditions of approval

(1) The Secretary may impose one or more of the following sanctions
on a*child care assistance service if the Secretary is satisfied that
the service has breached a condition of approval of the service:

(a) vary the conditions of approval imposed under subsection
177(6);
(b) impose additional conditions on the service' s approval;
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(c) reduce the number of hoursin the service' s allocation of
*child care assistance hours per fortnight;

(d) suspend the service' s approval as a child care assistance
Service;

(e) cancel the service' s approval as achild care assistance
service.

(2) The Minister may determine, in writing, factors to be taken into
account in imposing a sanction under this section.

180 Procedurefor imposing a sanction

(1) Beforeimposing a sanction on a service under section 179, the
Secretary must give notice in writing to the operator of the service
that:

(a) statesthat the Secretary is considering imposing the sanction;
and

(b) sets out the grounds on which imposition of the sanctionis
being considered; and

(c) summarises the evidence and other material on which those
grounds are based; and

(d) summarisesthe effect of the notice (including the review
process provided for under this Act) on aperson’s
entitlement to child care assistance in respect of child care
provided by the service; and

(e) invitesthe operator to make written submissions to the

Secretary, within 28 days, stating why the sanction should
not be imposed.

(2) Indeciding whether to impose the sanction, the Secretary must
have regard to any submissions made by the operator as mentioned
in paragraph (1)(e).
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181 Cancellation

(1) The Secretary must cancel a*child care assistance service's
approval if the operator of the service requests the Secretary in
writing to do so.

(2) The Secretary must cancel a*child care assistance service's
approval if the Secretary is satisfied that the service should not
have been approved.

(3) The Secretary must cancel a*child care assistance service's
approval if the service failsto provide child care for a continuous
period of 3 months unless the Secretary is satisfied that, because of
specia circumstances affecting the service, the approval should not
be cancelled.

Note: The Secretary may aso cancel under section 179.

182 Procedurefor cancellation

(1) Before cancelling an approval under subsection 181(2) or (3), the
Secretary must give notice in writing to the operator of the service
that:

(a) statesthat the Secretary is considering cancelling the
service' s approval; and

(b) sets out the grounds on which the cancellation is being
considered; and

(c) summarises the evidence and other material on which those
grounds are based; and

(d) summarisesthe effect of the notice (including the review
processes provided for under this Act) on aperson’s
entitlement to child care assistance in respect of child care
provided by the service; and

(e) invitesthe operator to make written submissions to the
Secretary, within 28 days, stating why the approval should
not be cancelled.
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(2) Indeciding whether to cancel the approval the Secretary must have
regard to any submissions made by the operator as mentioned in

paragraph (1)(e).

183 Effect of cancellation of approval on child carerebate service
status

If a*child care assistance service' s approval is cancelled under
paragraph 179(1)(e) or subsection 181(2) or (3), the serviceis
taken to be registered under Part 2 as a child care rebate service.

184 Notification of matters affecting eligibility for approval

The operator of a*child care assistance service is guilty of an
offenceif the operator:
(@ has:
(i) after the service was approved, become aware of any
matter existing when the service was approved as a
result of which the service should not have been
approved; or

(if) become aware of any matter occurring after the service
was approved as aresult of which a condition of the
service' s approval has been breached; and

(b) hasfailed to notify the Secretary in writing of the matter as
soon as practicable after becoming aware of it.
Penalty: 20 penalty units
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

185 Eligibility rules—centre based long day car e services

The Minister may determine in writing:

(a) rulesrelating to the eligibility of child care servicesto
become approved as centre based long day care services; and
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(b) rulesrelating to the eligibility of these servicesto continue to
be so approved.

186 Eligibility rules—family day care services

The Minister may determine in writing:

() rulesrelating to the eligibility of child care servicesto
become approved as family day care services,; and

(b) rulesrelating to the eligibility of these servicesto continue to
be so approved.

187 Eligibility rules—occasional care services

The Minister may determine in writing:

(a) rulesrelating to the eligibility of child care servicesto
become approved as occasional care services; and

(b) rulesrelating to the eligibility of these services to continue to
be so approved.

188 Eligibility rules—outside school hours car e services

The Minister may determine in writing:
(a) rulesrelating to the eligibility of child care servicesto
become approved as outside school hours care services; and

(b) rulesrelating to the eligibility of these services to continue to
be so approved.

189 Exemption from €eligibility rules

The Secretary may, by determination in writing, exempt a specified
child care service, or a specified class of child care services, from a
specified “eligibility rule, or specified eligibility rules.
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Note: The *eligibility rules may relate to a child care service becoming
approved or continuing to be approved as a service of a particular
kind.

190 Eligibility rulesmay deal with who may oper ate a service and
change of operator of a service

Without limiting sections 185, 186, 187 and 188, rules made under
those sections may specify requirements:

(a) tobe met by the operators and staff of services, including
requirements relating to individual suitability to provide child
care; and

(b) to be met by the operator of aserviceif the operation of the
serviceis proposed to be transferred from one operator to
another.

191 Determinationsdisallowable

A determination under subsection 177(7) or 179(2) or section 185,
186, 187 or 188 is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Division 2—Allocation of child care assistance hours
Subdivision 1—General

192 Purpose of Division

This Division deals mainly with the allocation of new child care
assistance hours. Other child care assistance hours may be
allocated under the guidelines to take account of arrangementsin
existence before the payment commencement day.

193 Secretary to allocate child care assistance hours

The Secretary is to allocate child care assistance hours per fortnight

to "child care assistance services under this Division and the

guidelines.

Note: It is acondition of a " child care assistance service's approval that the
service holds an allocation of child care assistance hours per
fortnight—see subsection 177(2). However, this rule ceases to apply

to *centre based long day care services after 31 December 1999—see
section 178.

194 Allocation guidelines

(1) The Minister may, by determination in writing, make guidelines
specifying:

(a) proceduresrelating to the allocation (including re-allocation)
of child care assistance hours; and

(b) mattersto be taken into account in making such an
allocation; and

(c) any other matter authorised under this Division to be
specified in the guidelines.
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(2) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

195 Notice of allocation

The Secretary must give written notice to each *child care

assi stance service to whom an allocation of child care assistance
hoursis made, giving details of the allocation of hoursto that
service.

196 Re-allocation of surrendered child care assistance hours

(1) If a*child care assistance service' s alocation of hours under this
Division is reduced for any reason by a number of hours (the
surrendered hours), the Secretary may re-allocate the surrendered
hours in accordance with the guidelines.

(2) A re-alocation of surrendered hoursis taken not to be an allocation
of new child care assistance hours.

Note: Subdivisions 2 and 3 dea with the allocation of new child care
assistance hours.

197 Application for new child care assistance hours

(1) A person seeking an allocation of new child care assistance hours
to a*child care assistance service must apply to the Secretary.

(2) The application must:
() beintheform approved in writing by the Secretary; and
(b) must include the *information required by the form; and

(c) must include any other information relating to the application
that the Secretary requires; and

(d) must be accompanied by the prescribed application fee (if
any).
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(3) Theregulations may prescribe an application fee, or amethod for
working out an application fee.

(4) The amount of any application fee:

(&) must be reasonably related to the expenses incurred, or to be
incurred, by the Commonwealth in relation to the
application; and

(b) must not be such as to amount to taxation.

198 Deter mination of application

(1) The Secretary must determine whether to grant or refuse an
application under section 197.

(2) The determination must be in writing.

Subdivision 2—New child car e assistance hoursfor centre
based long day car e services

199 Allocation of new child care assistance hours—1998 and 1999

(1) For the calendar year 1998, the total number of new child care
assistance hours available for allocation to *centre based long day
care servicesis not to exceed 1,008,000 per fortnight.

(2) For the calendar year 1999, the total number of new child care
assistance hours available for allocation to *centre based long day
care servicesis not to exceed 1,008,000 per fortnight.

200 Total number to bedivided on regional basis

(1) For the purposes of alocating new child care assistance hours for
“centre based long day care servicesin 1998 and 1999, the Minister
must make a determination:

(a) specifying the regionsin respect of which allocations of new
child care assistance hours are to be made; and
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(b) dividing the total number of 1,008,000 hoursreferredtoin
section 199 into numbers of hours available for allocation to
centre based long day care services in each of those regions.

(2) The determination may also divide the number of hours specified
as available for alocation in aparticular region into numbers of
hours available for alocation in respect of different categories of
*centre based long day care service (for example, care provided to
children in a particular age group).

(3) The determination must be based on:
(a) therelative needs of different regions of Australiafor *centre
based long day care; and
(b) any other factor specified in the guidelines.

(4) The determination must be in writing.

(5) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

201 Allocation within aregion limited to hours availablein region

(1) Thissection appliesto the allocation of new child care assistance
hours to *centre based long day care services for 1998 and 1999.

Note: After 1999, " centre based long day care services are not required to
hold an allocation of child care assistance hours—see section 178.

(2) Indeciding whether to grant an application for an alocation of new
child care assistance hours to a service in aregion, the Secretary
must:

(a) ensure that the number of hours specified in the
determination under section 200 as available for alocation in
that region will not be exceeded by more than 15%; and

(b) ensurethat if the application relates to a category of child
care specified in the determination under section 200 in
relation to that region, the number of hours specified for that
category will not be exceeded by more than 15%.
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(3) Although the Secretary’ s allocation to a service or servicesin
respect of aregion or a category of child care may exceed, by up to
15%, the numbers of hours specified for that region or category in
the determination under section 200, this does not authorise the
Secretary to exceed the limit imposed by section 199.

202 Other factors affecting allocation

(1) Thissection appliesto the allocation of new child care assistance
hours to *centre based long day care services for 1998 and 1999.

Note: After 1999, * centre based long day care services are not required to
hold an allocation of child care assistance hours—see section 178.

(2) Indeciding whether to grant an application for an allocation of new
child care assistance hours, the Secretary must take into account
factors relevant to the nature and quality of the service in respect of
which the application is made.

(3) If thetotal number of hours applied for in relation to aregion or a
category of “centre based long day care service exceeds the number
specified for that region or category in the determination under
section 200, the Secretary must allocate the hours available among
services that will best meet child care assistance needs for centre
based long day care in that region, or in relation to that category
(asthe case requires).

(4) The guidelines may specify factors to be taken into account by the
Secretary for the purposes of subsections (2) and (3).

Subdivision 3—New child care assistance hoursfor other
services

203 Allocation of new child car e assistance hours

The Secretary may from time to time determine the number of new
child care assistance hours per fortnight available for allocation to
each of the following kinds of *child care assistance service:
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(a) *family day care services,

(b) *occasional care services;

(c) "outside school hours care services.
The determination must be in writing.

204 Factorsaffecting allocation of new hours

(D)

)

©)

In deciding whether to grant an application for an allocation of new
child care assistance hoursto a*family day care service, an
*occasional care service or an “outside school hours care service,
the Secretary must:

(a) takeinto account factors relevant to the nature and quality of
the service in respect of which the application is made; and

(b) ensure that the number of hours determined for that kind of
service under section 203 is not exceeded.

If the total number of new child care assistance hours applied for in
respect of akind of “child care assistance service exceeds the
number determined for that kind of service under section 203, the
Secretary must allocate the hours available to the service, or
services, that will best meet child care assistance needsin relation
to that kind of service.

The guidelines may specify factors to be taken into account by the
Secretary under this section.
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Part 2—Registration for child carerebate purposes

205 What isthe significance of registration of a child care service?

Payments of child care rebate can only be made in respect of child
care provided for achild in a*child care rebate service (see section
78). A child care service that is registered under this Part isachild
care rebate service.

Note: All *child care assistance services are also child care rebate services
(see the definition of child care rebate service in section 5).

206 Application

(1) A person or body who operates, or proposes to operate, achild care
service that is not a*child care assistance service may apply to the
Secretary to have the service registered as a child care rebate
service.

Note: A "child care assistance service whose approval has been cancelled is
taken to be registered under this Part as a child care rebate service
(see section 183).

(2) The application:
(8 must bein the form approved in writing by the Secretary; and

(b) must include the *information required by the form; and

(c) must include such other information relating to the
application that the Secretary requires.

207 Registration of child care services

(1) The Secretary must register achild care service as achild care
rebate serviceif:
(@) an application has been made to register the service; and
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(b) the Secretary is satisfied that the service satisfies the
*eligibility rules for a service to become registered as a child
care rebate service; and

(c) the Secretary is satisfied that the applicant meets the
requirements of section 208.

Note: ;I'he Secretary may exempt a child care service from complying with
eligibility rules (see section 217).

(2) If the Secretary registers the service, the Secretary must give the
applicant a certificate of registration.

208 Statement that applicant hastax file number

(1) An applicant meets the requirements of this section if:
(&) the applicant has a*tax file number; and
(b) the application contains a statement to that effect.

(2) The Secretary must accept a statement made under paragraph
(D)(b) unless the Commissioner of Taxation has informed the
Secretary that the applicant does not have a *tax file number.

(3) This section does not authorise the Secretary:
(a) torequire or request a person to quote the person’s “tax file
number; or
(b) to seek or obtain, in any way, a person’ stax file number; or
(c) torecord aperson’stax file number.

(4) The Secretary may ask the Commissioner of Taxation to provide
information on whether an applicant or a*child care rebate service
has a*tax file number.

(5) Subsection (1) does not apply if the Secretary is satisfied that the
applicant is a body whose income is, under the Income Tax
Assessment Act 1936, exempt from tax.
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209 When doesregistration take effect?

(D)

)

The registration of an applicant takes effect on the later of the
following 2 days:
(a) the day on which, in the Secretary’ s opinion, the applicant
was first eligible to be registered; or
(b) the day occurring 13 weeks before the day on which the
application for registration was made.

If the Secretary is satisfied that the applicant was not eligible to be
registered during a period occurring after the day the applicant’s
registration takes effect but before the day on which the application
was made, the Secretary may determine that the registration is not
to have had effect during that period.

210 Conditions of registration

(D)

)

©)

Eligibility requirements

Itisacondition of the registration of a*child care rebate service
that the service satisfies the "eligibility rules for servicesto
continue to be registered as child care rebate services.

Note: The Secretary may exempt a child care service from complying with
an eligibility rule (see section 217).

Compliance with child care laws

Itisacondition of the registration of a*child care rebate service
that the provision of care by the service complies with all
applicable requirements imposed by alaw of the Commonwealth,
or of the State or Territory in which the service is situated, relating
to child care.

Qualifications of individual operators

It is acondition of the registration of a*child care rebate service
that, if the service is operated by an individual, the operator of the
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service has turned 18 or has a qualification of akind specifiedin a
determination under subsection (4).

Determination of qualifications

(4) The Minister may make awritten determination that an operator
who has not turned 18 must have a qualification of akind specified
in the determination.

Body corporate’s powers

(5) Itisacondition of the registration of a*child care rebate service
that, if the service is operated by a body corporate, the powers of
the body corporate extend to providing the child care.

Conditions imposed by notice on operator

(6) The Secretary may impose other conditions on the registration of a
*child care rebate service by notice in writing to the operator of the
service.

Conditions imposed by notice in Gazette

(7) The Minister may at any time impose other conditions on the
registration of aclass of *child care rebate services by
determination in writing published in the Gazette.

211 Consequences of breach of conditions of registration

(1) The Secretary may impose one or more of the following sanctions
on a*child care rebate service if the Secretary is satisfied that the
service has breached a condition of registration of the service:

() vary the conditions of registration imposed under subsection
210(6);
(b) impose additional conditions on the service' sregistration;

(c) suspend the service' sregistration as a child care rebate
service;
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(d) cancel the service' sregistration as a child care rebate service.

(2) The Minister may determine, in writing, factors to be taken into
account in imposing a sanction under this section.

212 Procedurefor imposing a sanction

(1) Beforeimposing a sanction on a service under section 211, the

Secretary must give notice in writing to the operator of the service
that:

(a) statesthat the Secretary is considering imposing the sanction;
and

(b) sets out the grounds on which the imposition of the sanction
is being considered; and

(c) summarises the evidence and other material on which those
grounds are based; and

(d) summarisesthe effect of the notice (including the review
process provided for under this Act) on a person’s

entitlement to child care rebate in respect of child care
provided by the service; and

(e) invitesthe operator to make written submissions to the

Secretary, within 28 days, stating why the sanction should
not be imposed.

(2) Indeciding whether to impose the sanction, the Secretary must
have regard to any submissions made by the operator as mentioned
in paragraph (1)(e).

213 Cancellation
(1) The Secretary must cancel a*child care rebate service's

registration if the operator of the service requests the Secretary in
writing to do so.
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(2) The Secretary must cancel a*child care rebate service's
registration if the Secretary is satisfied that the service should not
have been registered.

Note: The Secretary may also cancel under section 211.

214 Procedurefor cancellation

(1) Before cancelling aregistration under subsection 213(2), the
Secretary must give notice in writing to the operator of the service
that:

(a) statesthat the Secretary is considering cancelling the
service' s registration; and

(b) sets out the grounds on which the cancellation is being
considered; and

(c) summarises the evidence and other material on which those
grounds are based; and

(d) summarisesthe effect of the notice (including the review
processes provided for under this Act) on aperson’s
entitlement to child care rebate in respect of child care
provided by the service; and

(e) invitesthe operator to make written submissions to the

Secretary, within 28 days, stating why the registration should
not be cancelled.

(2) Indeciding whether to cancel the registration, the Secretary must
have regard to any submissions made by the operator as mentioned

in paragraph (1)(e).

215 Notification of matters affecting eligibility for registration

The operator of a*child care rebate service is guilty of an offence
if the operator:
(& has:
(i) after the service was registered, become aware of any
matter existing when the service was registered as a

*To find definitions of asterisked terms, see section 5.

154 Child Care Payments Act 1997  No. 195, 1997



Approval and registration of child care services Chapter 6
Registration for child carerebate purposes Part 2

Section 216

result of which the service should not have been
registered; or
(ii) become aware of any matter occurring after the service
was registered as aresult of which a condition of the
service' s registration has been breached; and
(b) hasfailed to notify the Secretary in writing of the matter as
soon as practicable after becoming aware of it.

Penalty: 20 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

216 Eligibility rules

The Minister may determine in writing:
(a) rulesrelating to the eligibility of child care servicesto
become registered as child care rebate services; and

(b) rulesrelating to the eligibility of the services to continue to
be registered as child care rebate services.

217 Exemption from eligibility rules

The Secretary may, by determination in writing, exempt a specified
child care service, or a specified class of child care services, from a
specified “eligibility rule, or specified eligibility rules.

Note: The *eligibility rules may relate to a child care service becoming
registered or continuing to be registered as a child care rebate service.

218 Deter minations disallowable

A determination under subsection 210(4) or (7), subsection 211(2)
or section 216 is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Part 3—Review of decisions

219 Review by the AAT

(1) An application may be made to the AAT for the review of any of
the following decisions under this Chapter:

(a) torefuse an application for approval asaservice of a
particular kind (subsection 175(1));

(b) to impose a condition on the approval of a particular child
care assistance service (subsection 177(6));

(c) toimpose a sanction on achild care assistance service
(subsection 179(1));

(d) to cancel achild care assistance service's approval under
subsection 181(2);

(e) to cancel achild care assistance service' s approval under
subsection 181(3), but only if the operator of the service
made submissions under paragraph 182(1)(e) in relation to
the cancellation;

() torefuseto exempt a specified child care service from a
specified eligibility rule (section 189);

(9) torefuse an application for an allocation of new *child care
assistance hours under section 198, but only to the extent:

(i) inthe case of an application for an allocation to a
*centre based long day care service—that the decision
was based on subsection 202(2) (factors relating to the
nature and quality of the service); and

(ii) inany other case—that the decision was based on
paragraph 204(1)(a) (factors relating to the nature and
quality of the service);

(h) to refuse an application to register achild care service asa
child care rebate service (subsection 207(1));
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(i) to impose acondition on the registration of a particular child
care rebate service (subsection 210(6));

(j) toimpose asanction on a child care rebate service
(subsection 211(1));

(k) to cancel achild care rebate service's approva under
subsection (213(2));

() torefuse to exempt a specified child care service from a
specified eligibility rule (section 217).

(2) An application may be madeto the AAT for the review of a
decision under subpoint D2(7) of Schedule 1 (exemption of a
service from the 20 hour limit).

220 Internal review

(1) Theregulations may provide for internal reconsideration of a
decision that is reviewable by the AAT under section 219.

(2) Theregulations may provide for reconsideration by the Secretary
or by an "authorised review officer.
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Chapter 7—Information management

Part 1—Information gathering

221 General power to obtain information

(1) The Secretary may require a person to give “information, or
produce a document that isin the person’s custody or under the
person’s control, to the Department if the Secretary considers that
the information or document may be relevant to the question of:

(a) whether aperson isor was *entitled to a*child care payment
the person is *receiving or has received; or

(b) whether a person who has made a claim for a child care
payment is, was or will be entitled to the child care payment
in respect of a period; or

(c) therate of child care payment that is, was or will be
applicable to a person; or

(d) whether an amount of a child care payment has been received
by a particular person, or has been paid into a particular
account.

Note: See section 224 for general provisions about making requirements
under this section.

(2) A person commits an offence if the person refuses or fails to
comply with a notice imposing a requirement under this section.

Penalty: 60 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

() This section binds the Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.
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Note: The Crown is not liable to be prosecuted for an offence—see section
242,

(4) This section does not require a person to give *“information or
produce a document to the extent that in doing so the person would
contravene alaw of the Commonwealth (other than alaw of a
Territory).

(5) This section extends to:

(a) acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and

(b) all persons, irrespective of their nationality, who are making
or who have made a claim for a*child care payment; and

(c) al persons, irrespective of their nationality, who are
“receiving, or have received, a payment of achild care
payment.

Note: State or Territory law does not affect a person’s obligations under this
section—see section 228.

222 Power to obtain information from a person who owes a debt to
the Commonwealth

(1) The Secretary may require a person who owes a debt to the
Commonwealth under or as aresult of this Act:
(a) either to:
(i) givetothe Department “information that is relevant to
the person’sfinancial situation; or
(ii) produce to the Department a document that isin the

person’ s custody or under the person’s control and is
relevant to the person’s financial situation; and

(b) if the person’ s address changes—to notify the Department of

the new address within 14 days of the change.

Note: See section 224 for general provisions about making requirements
under this section.
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(2) A person commits an offenceif the person refuses or failsto
comply with a notice imposing a requirement under this section.

Penalty: 60 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) Thissection binds the Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.

Note: The Crown is not liable to be prosecuted for an offence—see section
242,

(4) This section does not require a person to provide *information or
produce a document to the extent that in doing so the person would
contravene alaw of the Commonwealth (other than alaw of a
Territory).

Note: State or Territory law does not affect a person’ s obligations under this
section—see section 228.

(5) Thissection does not limit section 221.

(6) This section extends to:

(a) acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and

(b) all persons, irrespective of their nationality, who are making
or who have made a claim for a*child care payment; and

(c) al persons, irrespective of their nationality, who are
“receiving, or have received, a payment of achild care
payment.

223 Power to obtain information about a per son who owes a debt to
the Commonwealth

(1) If the Secretary believes that a person may have “information or a
document:
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(a) that would help the Department |ocate another person (the
debtor) who owes a debt to the Commonwealth under or as a
result of this Act; or

(b) that isrelevant to the debtor’ s financial situation;
the Secretary may require the person to give the information, or
produce the documents, to the Department.

Note: See section 224 for general provisions about making requirements
under this section.

(2) A person commits an offenceif the person refuses or failsto
comply with a notice imposing a requirement under this section.

Penalty: 60 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) Thissection binds the Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.

Note: The Crown is not liable to be prosecuted for an offence—see section
242

(4) This section does not require a person to provide *information or
produce a document to the extent that in doing so the person would
contravene alaw of the Commonwealth (other than alaw of a
Territory).

Note: State or Territory law does not affect a person’s obligations under this
section—see section 228.
(5) This section extends to:
() acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and
(b) all persons, irrespective of their nationality, who are making
or who have made a claim for a*child care payment; and
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(c) all persons, irrespective of their nationality, who are
“receiving, or have received, a payment of achild care
payment.

224 General provisions about making requirementsunder sections
221 to 223

(1) Thissection contains general provisions relating to requiring a
person, under section 221, 222 or 223, to give *“information or
produce a document.

(2) Therequirement isto be made by notice in writing given to the
person.

(3) The natice must specify:

(a) how the person isto give the “information, or produce the
document, to the Department; and

(b) the period within which the person isto give the information,
or produce the document, to the Department; and

(c) the™officer (if any) to whom the information is to be given or
the document is to be produced; and

(d) the section under which the noticeis given.

(4) The period specified under paragraph (3)(b) must end at least 14
days after the notice is given.

(5) The notice may require the person to give the *information by
appearing before a specified *officer to answer questions.

(6) If the notice requires the person to appear before an *officer, the
notice must specify atime and a place for the person to appear, and
the time must be at least 14 days after the notice is given.
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225 Power to obtain information to verify claims etc.

(1) The Secretary may require a person to give “information about a
class of personsto the Department for either or both of the
following purposes:

(a) detecting cases in which amounts of *child care payment
have been paid when they should not have been paid;

(b) verifying the entitlement of persons who have made claims
for child care payments.

Notel:  Seesection 226 for general provisions about making requirements
under this section.

Note2:  Seesection 227 for provisi ons relating to the Secretary’s obligations
to consider the relevance of “information given in response to a
requirement under this section.

(2) The"information that the Secretary may require about each person
in the class of personsisall or any of the following information
(but no other information):

(8 full name and any previous name;

(b) address;

(c) sex;

(d) marital status;

(e) date of birth;

(f) date of death;

(g) datesof entriesinto and departures from Australia;

(h) any payments received by the person from the person
required to provide the information, in a specified period (not
being a period starting more than 12 months before the notice
is given), and the account number of any account into which
any of those payments were paid;

(i) inrelation to acourse of study or training being undertaken
by the person:

(i) thedate on which the person started the course; and
(ii) the date on which the person completed the course;
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() in relation to any employment of the person by the person
given the notice:

(i) the date on which the person’s employment started; and
(ii) the date on which the person’s employment ended.

(3) A person commits an offence if the person refuses or failsto
comply with a notice imposing a requirement under this section.

Penalty: 60 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(4) This section binds the Crown in right of the Commonwealth, of
each of the States, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island.

Note: The Crown is not liable to be prosecuted for an offence—see section
242,

(5) This section does not require a person to give *information to the
extent that in doing so the person would contravene alaw of the
Commonweslth (other than alaw of a Territory).

Note: State or Territory law does not affect a person’ s obligations under this
section—see section 228.

(6) This section extendsto:

(a) acts, omissions, matters and things outside Australia, whether
or not in aforeign country; and

(b) all persons, irrespective of their nationality, who are making
or who have made a claim for a*child care payment; and

(c) all persons, irrespective of their nationality, who are
“receiving, or have received, a payment of a child care
payment.
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226 General provisionsabout making requirements under section
225

(1) Thissection contains general provisions relating to requiring a
person, under section 225, to give “information.

(2) The person must bein aclass of persons specified in a
determination in force under paragraph (11)(a).

(3) Therequirement isto be made by notice in writing given to the
person.

(4) The notice must specify:
(8 the class of persons about whom the *information is to be
given; and
(b) how the person isto give the information to the Department;
and
(c) the period within which the person is to give the information
to the Department; and

(d) the *officer (if any) to whom the information isto be given;
and

(e) that the notice is given under section 225.

(5) The notice must also ask the person to take steps, that are
reasonable in the circumstances, to inform persons about whom
*information is to be given that information about them has been, is
being or may be given to the Department.

(6) The class of persons specified in the notice must be some or all of
the members of a class of persons specified in adetermination in
force under paragraph (11)(b).

(7) The Secretary may specify a class of personsin the notice whether
or not the Secretary is able to identify any of the personsin that
class as being persons who have *received, are receiving, or have
made claims for, *child care payments.
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(8) The period specified under paragraph (4)(c) must be at least 14
days after the notice is given.

(9) The notice may require the person to give the *information by
appearing before a specified *officer to answer questions.

(10) If the notice requires the person to appear before an *officer, the
notice must specify atime and a place for the person to appear, and
the time must be at least 14 days after the notice is given.

(11) The Minister may, by determination in writing:
(a) specify aclass or classes of persons who may be required to
giveinformation; and
(b) specify aclassor classes of persons about whom information
may be required to be given.

(12) A determination under subsection (11) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

227 Secretary’sobligation in relation to information given under
section 225

(1) This section applies to *information given to the Secretary in
response to a requirement under section 225.

(2) Within 3 months after the *information is given, the Secretary must
decide which (if any) of theinformation is, or islikely to be,
relevant to the mattersreferred to in subsection 225(1).

(3) If the Secretary decides, within the 3 month period, that some or al
of the “information is not, or is not likely to be, relevant to the
matters referred to in subsection 225(1), the Secretary must ensure
that any record of theirrelevant information is destroyed.
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(4) If the Secretary has not made a decision under subsection (3) at the
end of the 3 month period, the Secretary must ensure that any
record of all or any part of the *information is destroyed.

228 State/Territory law does not affect obligationsto provide
information under this Act

(1) Nothing contained in any law of a State or a Territory operates to
prevent a person from:

(& giving "information; or

(b) producing documents; or

(c) giving evidence,
that the person isrequired to give or produce to the Department or
to an "officer for the purposes of this Act.

(2) This section extendsto:

(a) acts, omissions, matters and things outside Australia whether
or not in aforeign country; and

(b) all personsirrespective of their nationality or citizenship.

229 Part doesnot create offencesin relation to emergency child care
assistance

Nothing in this Part creates an offence in relation to the provision
of *information relating to “emergency child care assistance, or
relating to debts that relate to emergency child care assistance.
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Part 2—Confidentiality

230 Authorised accessto and use of protected information

(1) A person may obtain *protected information if the information is
obtained for the purposes of this Act or the Social Security Act
1991.

Note: In certain circumstances it is an offence for a person to obtain
protected information without authority (see section 231).
(2) A person may:
(a) make arecord of *protected information; or
(b) disclose protected information to any person; or
(c) otherwise use protected information;

if the record, disclosure or use made of the information by the
person is made:

(d) for the purposes of this Act or the Social Security Act 1991;
or

(e) for the purpose for which the information was disclosed to
the person under section 233 or 234.

Note: In certain circumstancesit is an offence for a person to use *protected
information without authority (see section 232).

231 Offence—unauthorised accessto protected infor mation

A person is guilty of an offenceif:
(a) the person obtains *information; and
(b) theinformation is*protected information; and
(c) the person:
(i) isnot authorised or required by or under this Act or the
Social Security Act 1991; and
(if) hasno other lawful authority;
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to obtain the information; and

(d) the person knows, or is reckless as to whether, the
information is protected information.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

232 Offence—unauthorised use of protected infor mation

A person is guilty of an offenceif:
(a) the person:
(i) makesarecord of; or
(ii) disclosesto any other person; or
(iii) otherwise makes use of;
*information; and
(b) theinformation is *protected information; and
(c) the person:
(i) isnot authorised or required by or under this Act or the
Social Security Act 1991; and
(ii) has no other lawful authority;

to make the record, disclosure or use of the information that
is made by the person; and

(d) the person knows, or is reckless as to whether, the
information is protected information.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

233 Protection extendsto court, tribunal etc. proceedings

(1) An*officer must not, except for the purposes of this Act, the Social
Security Act 1991 or the former payments legislation, be required:
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)

(a) to produce any document in his or her possession; or
(b) to disclose any matter or thing of which he or she had notice;

by reason of the performance or exercise of his or her duties,
functions or powers under this Act, or the Social Security Act 1991
or the former payments legidation to:

(c) acourt; or

(d) atribunal; or

(e) an authority; or

(f) aperson;
that has power to require the production of documents or the
answering of questions.

In this section:

former payments legislation means the Child Care Act 1972 or the
Childcare Rebate Act 1993.

234 Secretary’scertificate

(1)

Despite sections 232 and 233, the Secretary may:

(a) if the Secretary certifiesthat it is necessary in the public
interest to do so in a particular case or class of cases—
disclose *information acquired by an *officer in the
performance of his or her functions or duties or in the
exercise of his or her powers under this Act or the Social
Security Act 1991 to such persons and for such purposes as
the Secretary determines; or

(b) disclose any such information to the Secretary of a
Department of State of the Commonwealth or to the head of
an authority of the Commonwealth for the purposes of that
Department or authority; or

(c) disclose any such information to a person who is expressly or
impliedly authorised by the person to whom the information
relatesto obtain it.
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Note: A person to whom information is disclosed may commit an offence if
the person uses the information without authority (see section 232).

(2) Ingiving certificates for the purposes of paragraph (1)(a), the
Secretary must act in accordance with guidelinesin force under
subsection 235(1).

(3) Indisclosing *information under paragraph (1)(b), the Secretary
must act in accordance with guidelinesin force under subsection
235(1).

235 Guidelinesfor exercise of Secretary’s disclosure power

(1) The Minister, by determination in writing:

(@) must make guidelines for the exercise of the Secretary’s
power to give certificates for the purposes of paragraph
234(1)(a); and

(b) must make guidelines for the exercise of the Secretary’s
power under paragraph 234(1)(b).

(2) The guidelines must not be inconsistent with the provisions of the
Privacy Act 1988.

(3) Before making a determination under subsection (1), the Minister
must consult the Privacy Commissioner.

(4) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

236 Offence—soliciting disclosure of protected information

A person is guilty of an offenceif:
(a) the person solicits the disclosure of *information from an
*officer or another person; and

(b) the disclosure would be in contravention of this Part; and

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 171



Chapter 7 Information management
Part 2 Confidentiality

Section 237

(c) thefirst-mentioned person knows, or isreckless asto
whether, the information is *protected information.

The offence is committed whether or not any protected information

isactualy disclosed.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

237 Offence—untrue representations

A person commits an offenceif:

(&) the person solicits the disclosure of *protected information
from an *officer; and

(b) for that purpose makes representations which the person
knows are untrue.

The offence is committed whether or not any protected information
isactually disclosed.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

238 Offences—offering to supply protected infor mation

(1) A personisguilty of an offence if the person:

(a) offersto supply (whether to a particular person or otherwise)
*information about another person; and

(b) knows that the information is *protected information.
The offence is committed whether or not any protected information
isactually supplied.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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(2) A personisqguilty of an offenceif the person:

(a) holds himself or herself out as being able to supply (whether
to a particular person or otherwise) “information about
another person; and

(b) knows that the information is *protected information.

The offence is committed whether or not any protected information
isactually supplied.

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) Nothing in subsection (1) or (2) renders an *officer acting in the
exercise or performance of hisor her duties, functions or powers
under this Act or the Social Security Act 1991 guilty of an offence.

239 Officer’soath or declaration

An *officer must make an oath or declaration in aform approved
by the Minister or the Secretary if required to do so by the Minister
or the Secretary.

240 Freedom of Information Act not affected

The provisions of this Part that relate to the disclosure of
*information do not affect the operation of the Freedom of
Information Act 1982.
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Chapter 8—General provisions about
offences and penalties

241 Application of the Criminal Code

Chapter 2 of the Criminal Code appliesto all offences against this
Act.

242 Crown not liableto be prosecuted for offences

The Crown is not liable to be prosecuted for an offence against, or
arising out of, this Act.

243 Conviction of an offence—repayment of child care payment

(1) Thissection appliesif:
(@) apersonisconvicted of an offence against section 29A, 29B,
29C or 29D of the Crimes Act 1914; and

(b) the offence relatesto a*child care payment.

(2) The court may:
(@) impose a penalty in respect of the offence; and
(b) order the person to pay the Commonwealth an amount equal
to any amount paid by way of *child care payment because of
the act, failure or omission for which the person is convicted.

Note: The amount referred to in paragraph (b) will be evidenced by a
certificate prepared by the Secretary under section 244.

(3) In gpite of anything in this Act, or any other law, a personis not to
be imprisoned for failing to pay an amount payable to the
Commonwealth under paragraph (2)(b).
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244 Secretary’s certificate

(1) For the purposes of paragraph 243(2)(b), a certificate signed by the
Secretary is evidence of the matters specified in the certificate.

(2) The certificate may specify:
(8 aperson; and
(b) an amount that has been paid to the person by way of *child
care payment because of:
(i) anact; or
(ii) afailure; or
(iif) an omission; and
(c) theact, failure or omission which caused the amount to be
paid to the person.

245 Court certificate

If:

(a) the court makes an order under paragraph 243(2)(b) for the
payment to the Commonwealth of an amount of money; and
(b) theclerk or other appropriate officer of the court signsa
certificate specifying:
(i) the amount ordered to be paid to the Commonwealth;
and
(ii) the person by whom the amount is to be paid; and

(c) the certificateisfiled in acourt (which may be the court that
made the order) that has civil jurisdiction to the extent of the
amount to be paid;

the certificate is enforceable in all respects as a final judgment of
the court in which the certificate is filed.

246 Proceedings against non-cor porations

(2) If, in proceedings for an offence against this Act in respect of
conduct engaged in by a person other than abody corporate, it is
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necessary to establish the state of mind of the person, it is
sufficient to show that:

(a) the conduct was engaged in by an employee or agent of the
person within the scope of his or her actual or apparent
authority; and

(b) the employee or agent had that state of mind.

(2) If:
(a) conduct isengaged in on behalf of a person other than a body
corporate by an employee or agent of the person; and

(b) the conduct iswithin the employee’s or agent’s actual or
apparent authority;
the conduct is taken, for the purposes of a prosecution for an
offence against this Act, to have been engaged in by the person
unless the person establishes that he or she took reasonable
precautions and exercised due diligence to avoid the conduct.

(3) Despite any other provision in this Act, if:
(a) apersonisconvicted of an offence; and

(b) the person would not have been convicted of the offence if
subsections (1) and (2) had not been in force;

the person is not liable to be punished by imprisonment for that
offence.

(4) A referencein this section to the state of mind of a person includes
areference to:
(a) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’s reasons for the intention, opinion, belief or
purpose.

(5) A referencein this section to engaging in conduct includes a
reference to failing or refusing to engage in conduct.
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(6) A referencein this section to an offence against this Act includes a
reference to an offence created by section 5, 6, 7 or 7A, or
subsection 86 (1), of the Crimes Act 1914 that relates to this Act.
Note 1: For other provisions about how this Act applies to non-corporations,

see section 282 (treatment of unincorporated associations) and section
283 (treatment of partnerships).

Note 2: For proceedings for an offence in respect of conduct engaged in by a
body corporate, see Part 2.5 of the Criminal Code.
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Chapter 9—General provisions about review
of decisions

Part 1—Internal review

247 Decisionsto which Part applies

(1) ThisPart appliesto any decision of an *officer under this Act,
other than a decision specified in subsection (2) or (3).

(2) This Part does not apply to adecision under:

(8) section 40, 41, 93 or 94 (form or place of lodgment of claim);
or

(b) section 70, 73, 74, 75, 76, 122, 125, 126, 127 or 128 (notices
requiring the provision of information etc.); or

(c) subsection 44(1), 45(1), 71(1), 72(1), 97(1), 98(1), 123(1) or
124(1) (tax file number requests); or

(d) section 43, 70, 96 or 122 (immunisation notices); or

(e) Chapter 6 (registration and approval of services); or

(f) section 221, 222, 223 or 225 (requirementsto provide
information or documents); or

(g) section 250 or 257 (continuing a payment); or

(h) section 266 (settling proceedings); or

(i) Chapter 8 (offences and penalties), Chapter 10
(administration) or Chapter 11 (miscellaneous); or

(1) subpoint D2(7) of Schedule 1 (exemption from the 20 hour
limit).

Note: For the review of decisions under Chapter 6 (registration and approval

of services) and subpoint D2(7) of Schedule 1 (exemption from the 20
hour limit), see section 219.
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() This Part does not apply to adecision to make, revoke or vary any
instrument that is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901 or to make, amend
or repeal any regulations.

248 Secretary may review decisions

(1) The Secretary may review a decision to which this Part applies if
the Secretary is satisfied that there is sufficient reason to review the
decision.

(2) The Secretary may review adecision even if an application has
been made to the SSAT or the AAT for review of the decision.

(3) The Secretary may:
(a) affirm the decision; or
(b) vary the decision; or
(c) set the decision aside and substitute a new decision.

(4) If:
(8) the Secretary makes a decision under subsection (3); and

(b) when the Secretary makes that decision, a person has applied
to the SSAT for review of the decision that was reviewed by
the Secretary;

the Secretary must give the "National Convener written notice of
the Secretary’ s decision under subsection (3).

(5) If:
(a) the Secretary makes a decision under subsection (3); and

(b) when the Secretary makes that decision, a person has applied
tothe AAT for review of the decision that was reviewed by
the Secretary;

the Secretary must give the Registrar of the AAT written notice of
the Secretary’ s decision under subsection (3).

(6) If:
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(a) the Secretary sets adecision aside under subsection (3); and
(b) the Secretary is satisfied that an event that did not occur
would have occurred if the decision had not been made;

the Secretary may, if satisfied that it is reasonable to do so, treat
the event as having occurred for the purposes of this Act.

249 Application for review

(1) Subject to subsections (2) and (3), a person affected by a decision
to which this Part applies may apply to the Secretary for review of
the decision.

(2) If adecision to which this Part appliesis made by an *employee of
the *Agency in the exercise of adelegated power, a person affected
by the decision may apply to the *CEO for review of the decision.

(3) Subsection (1) does not apply to a decision made by:
(a) the Secretary personally; or
(b) the *CEO personally.

(4) If aperson applies under subsection (1) for review of adecision,
the Secretary or an "authorised review officer may review the
decision under section 251.

(5) If aperson applies under subsection (2) for review of a decision,
the "CEO, or an "authorised review officer, may review the
decision under section 251.

(6) If aperson applies under subsection (2) for the review of adecision
made by an *employee of the *Agency, the reference in subsection
(5) to an "authorised review officer istaken to be areference to an
authorised review officer who is another employee of the Agency.

(7) Despite subsections (4) and (5), an "authorised review officer
cannot review a decision whether to exercise the Secretary’ s power
under section 266.
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(8) If:

(8) aperson who may apply to the Secretary for review of a
decision under subsection (1), or to the *CEO for review of
the decision under subsection (2), has not so applied; and

(b) the person appliesto the SSAT for review of the decision;

the person is taken to apply to the Secretary or CEO for review of
the decision under subsection (1) or (2), as the case may be, on the
day on which the person appliesto the SSAT.

250 Secretary or CEO may continue payment pending outcome of
application for review

Q) If:
(a) an adverse decisionis madein relation to a*child care
payment; and
(b) the adverse decision depends on:
(i) the exercise of adiscretion by a person; or
(if) the holding of an opinion by a person; and
(c) aperson appliesto the Secretary or the *CEO under
subsection 249(1) or (2) for review of the adverse decision;

the person to whom the application is made may, in writing,
declare that payment of the child care payment is to continue,
pending the determination of the review, asif the adverse decision
had not been made.

(2) While adeclaration under subsection (1) isin force in relation to
the adverse decision, this Act (other than this Chapter) applies asiif
the adverse decision had not been made.

(3) A declaration under subsection (1) in relation to an adverse
decision:
(a) startsto have effect on the day on which the declaration is
made or on the earlier day (if any) stated in the declaration;
and

(b) stopshaving effect if:
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(i) the application for review of the adverse decisionis
withdrawn; or

(ii) thereview of the adverse decision is determined; or
(iii) the declaration isrevoked.

(4) A referencein subsection (1) to a person’s holding of an opinion
is areference to the person’s holding the opinion whether or not
this Act expressly requires the opinion to be held before making
the decision concerned.

(5) Inthissection:

adverse decision, in relation to a*child care payment, means:
(a) adecision to cancel or suspend the child care payment; or
(b) adecision to reduce the rate of the child care payment.

251 Powers of Secretary, CEO or authorised review officer if
application for review

(1) If an application for review of adecision is made under subsection
249(1) or (2), the Secretary, the *CEO or an *authorised review
officer must:

(a) affirm the decision; or
(b) vary the decision; or
(c) set the decision aside and substitute a new decision.

(2) If aperson makes a decision under subsection (1), the person must
give the applicant written notice of the decision.

(3 If:
(8) aperson sets adecision aside under subsection (1); and
(b) the Secretary is satisfied that an event that did not occur
would have occurred if the decision had not been made;

the Secretary may, if satisfied that it is reasonable to do so, treat
the event as having occurred for the purposes of this Act.
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252 Certain determinations not to berevived

Q) If:
() the Secretary makes a determination (the first determination)
that:
(i) apersonis”entitled to a*child care payment; or
(if) achild care payment is payable at a particular rateto a
person; and
(b) the Secretary makes a determination (the second
determination):
(i) to cancel the child care payment; or

(ii) to reduce the rate at which the child care payment is
payable; and

(c) notice of the second determination is given to the person; and

(d) the person applies under section 249 for review of the second
determination; and

(e) the application is made more than 13 weeks after the notice is
given; and
(f) adecision (the review decision) is made by the Secretary, the

*CEO, an *authorised review officer, the SSAT or the AAT;
and

(g) thereview decision, or the effect of the review decision, is:
(i) to set aside the second determination; or

(i) to affirm adecision setting aside the second
determination;

the following provisions have effect:

(h) the second determination does not become void from the time
when it was made;

(i) the mere setting aside of the second determination does not
of itself revive the first determination.

(2) For the purposes of this section, a person is taken to have applied
for review of adetermination (the primary determination) if:

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 183



Chapter 9 General provisions about review of decisions
Part 1 Internal review

Section 253

(@) the person appliesfor review of another determination or
decision; and

(b) an examination of the primary determination is necessary to
resolve the issues raised by the review of the other
determination or decision.

253 Noatification of further rights of review

(1) If aperson gives the applicant notice under subsection 251(2), the
notice must include:

(a) astatement to the effect that the applicant may, subject to this
Act, apply to the SSAT for review of the person’s decision;
and

(b) astatement about the person’s decision that:

(i) setsout the reasons for the decision; and
(ii) sets out the findings by the person on material questions
of fact; and
(iii) refersto the evidence or other material on which those
findings were based; and

(c) astatement to the effect that, if the person is dissatisfied with
the SSAT’ s decision, application may, subject to the
Administrative Appeals Tribunal Act 1975, be made to the
AAT for review of the SSAT’ s decision.

(2) A contravention of subsection (1) in relation to a decision does not
affect the validity of the decision.
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Part 2—Review by Social Security Appeals
Tribunal

254 Decisionsto which Part applies

(1) This Part appliesto any decision of an *officer under this Act,
other than a decision specified in subsection (2) or (3).

(2) ThisPart does not apply to adecision under:

(a) section 40, 41, 93 or 94 (form or place of lodgment of claim);
or

(b) section 70, 73, 74, 75, 76, 122, 125, 126, 127 or 128 (notices
requiring the provision of information etc.); or

(c) subsection 44(1), 45(1), 71(1), 72(1), 97(1), 98(1), 123(1) or
124(1) (tax file number requests); or

(d) section 43, 70, 96 or 122 (immunisation notices); or

(e) Chapter 6 (registration and approval of services); or

() section 221, 222, 223 or 225 (requirements to provide
information or documents); or

(g) section 250 or 257 (continuing a payment); or

(h) section 266 (settling proceedings); or

(i) Chapter 8 (offences and penalties), Chapter 10
(administration) or Chapter 11 (miscellaneous); or

(j) subpoint D2(7) of Schedule 1 (exemption from the 20 hour
limit).

Note: For the review of decisions under Chapter 6 (registration and approval

of services) and subpoint D2(7) of Schedule 1 (exemption from the 20
hour limit), see section 219.

(3) This Part does not apply to a decision to make, revoke or vary any
instrument that is a disallowable instrument for the purposes of
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section 46A of the Acts Interpretation Act 1901 or to make, amend
or repeal any regulations.

255 SSAT objectives

The SSAT must, in carrying out its functions under this Act,
pursue the objective of providing a mechanism of review that is
fair, just, economical, informal and quick.

Note: For the establishment and membership of the SSAT, see Division 1 of
Part 7.3 of the Social Security Act 1991. For the procedures for review
by the SSAT, see Part 6.3 of that Act.

256 Application for review by SSAT

Q) If:
() adecision to which this Part applies has been made by the
Secretary or the *CEQO personally; or

(b) adecision to which this Part applies has been:

(i) reviewed by the Secretary, the CEO or an *authorised

review officer under section 251; and
(i) the decision has been affirmed, varied or set aside;
aperson affected by the decision of the Secretary, the CEO or the

authorised review officer may apply to the SSAT for review of that
decision.

(2) For the purposes of subsection (1), the decision made by the
Secretary, the *CEO or the "authorised review officer is taken to
be:

(@) if the Secretary, the CEO or the authorised review officer
affirms a decision—the decision as affirmed; and

(b) if the Secretary, the CEO or the authorised review officer
varies a decision—the decision as varied; and

(c) if the Secretary, the CEO or the authorised review officer sets

adecision aside and substitutes a new decision—the new
decision.
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257 Secretary may continue payment pending outcome of
application for review

Q) If:
(a) an adverse decisionis madein relation to a*child care
payment; and
(b) the adverse decision depends on:
(i) the exercise of adiscretion by a person; or
(if) the holding of an opinion by a person; and
(c) aperson appliesto the SSAT under subsection 256(1) for
review of the adverse decision;

the Secretary may, in writing, declare that payment of the child
care payment is to continue, pending the determination of the
review, asif the adverse decision had not been made.

(2) While adeclaration under subsection (1) isin force in relation to
the adverse decision, this Act (other than this Chapter) applies asiif
the adverse decision had not been made.

() A declaration under subsection (1) in relation to an adverse
decision:
(a) startsto have effect on the day on which the declaration is
made or on the earlier day (if any) stated in the declaration;
and

(b) stopshaving effect if:
(i) the application to the SSAT for review of the adverse
decision is withdrawn; or
(ii) thereview of the adverse decision is determined by the
SSAT; or
(iii) the declaration isrevoked by the Secretary.

(4) A referencein subsection (1) to a person’s holding of an opinion
is areference to the person’ s holding that opinion whether or not
this Act expressly requires the opinion to be held before making
the decision concerned.
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(5) Inthissection:

adverse decision, in relation to a*child care payment, means:
(a) adecision to cancel or suspend the child care payment; or
(b) adecision to reduce the rate of the child care payment.

258 SSAT review powers

(1) If aperson appliesto the SSAT for review of a decision to which
this Part applies, the SSAT must:
(a) affirm the decision; or
(b) vary the decision; or
(c) setthe decision aside; and
(i) substitute anew decision; or
(ii) send the matter back to the Secretary or the “CEO, as

the case requires, for reconsideration in accordance with
any directions or recommendations of the SSAT.

(2) If the SSAT sets adecision aside and substitutes for it adecision
that a person is *entitled to a*child care payment, the SSAT must:

(a) assesstherate at which child care payment isto be paid to
the person; or

(b) ask the Secretary or the *CEOQ, as the case requires, to assess
the rate at which the child care payment is to be paid to the
person.

() Subject to subsection (4), the SSAT may, for the purpose of
reviewing a decision under this Act, exercise all the powers and
discretions that are conferred by this Act on the Secretary.

(4) Thereference in subsection (3) to powers and discretions conferred
by this Act does not include a reference to powers and discretions
conferred by:

(a) section 40, 41, 93 or 94 (form or place of lodgment of claim);
or
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(b) section 70, 73, 74, 75, 76, 122, 125, 126, 127 or 128 (notices
requiring the provision of information etc.); or

(c) section44, 45,71, 72, 97, 98, 123 or 124 (tax file number
reguests); or

(d) section 43, 70, 96 or 122 (immunisation notices); or

(e) Part 7 of Chapter 2 or Part 7 of Chapter 3 (manner of
payment); or

() section 150 (garnishee natice); or

(g) Chapter 6 (registration and approval of services); or

(h) section 221, 222, 223 or 225 (requirements to provide
information or documents); or

(i) section 250 or 257 (continuing a payment); or

(j) section 266 (settling proceedings); or

(k) Chapter 8 (offences and penalties), Chapter 10
(administration) or Chapter 11 (miscellaneous).

(5) If:
() the SSAT sets a decision aside under subsection (1); and
(b) the Secretary, or the SSAT, is satisfied that an event that did
not occur would have occurred if the decision had not been
made;

the Secretary or the SSAT (as the case may be) may, if satisfied
that it is reasonable to do so, treat the event as having occurred for
the purposes of this Act.

259 Date of effect of SSAT decisions

(1) Subject to subsections (2) and (3), adecision by the SSAT comes
into operation immediately on the giving of the decision.

(2) The SSAT may providein adecision that the decision is not to
come into operation until alater day stated in the decision and, if it
does so, the decision comes into operation on that later day.

(3) Subject to subsections (4) and (5), if the SSAT:
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(a) variesthe decision under review; or

(b) sets aside the decision under review and substitutes a new
decision for the decision under review;

the decision as varied or the new decision (as the case may be) has
effect, or istaken to have had effect, on and from the day on which
the decision under review has or had effect.

(4) If:
(a) aperson isgiven written notice of adecision to which this
Part applies; and
(b) the person appliesto the SSAT more than 3 months after the
notice was given for review of the decision; and

(c) the SSAT variesthe decision or sets the decision aside and
substitutes a new decision; and

(d) the effect of the SSAT’ sdecisionis:
(i) togrant the person’sclaim for a*child care payment; or

(i) to direct the making of a payment of achild care
payment to the person; or

(iii) toincreasethe rate of the person’s child care payment;

subsection (3) applies as if references in that subsection to the day
on which the decision under review had effect were references to
the day on which the application was made to the SSAT for review
of the decision under review.

(5) The SSAT may order:

(a) that subsection (3) not apply to a decision to which this Part
applies by the SSAT on areview; and

(b) that subsections (1) and (2) apply instead.

260 Application requirements

(1) A person may apply to the SSAT for review of a decision to which
this Part applies by:
(@) sending or delivering a written application to:
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(i) an office of the SSAT; or
(ii) an office of the Department; or
(iii) if the decision was made by the *CEO or an *employee
of the "Agency—an office of the Agency; or
(b) going to an office of the SSAT and making an oral
application; or
(c) telephoning an office of the SSAT and making an ora
application.

(2) If aperson makes an oral application under paragraph (1)(b) or (c),
the person receiving the oral application must make awritten
record of the details of the oral application and note on the record
the date on which the application is made.

(3) If awritten record of an oral application is made under subsection
(2), the written record is taken to be a written application by the
applicant and to be delivered to an office of the SSAT on the day
on which the oral application is made.

(4) An application may include a statement of the reasons for seeking
areview of the decision.

261 Variation of decision before SSAT review completed

(1) If an~officer varies adecision after an application has been made
to the SSAT for review of the decision but before determination of
the review, the application isto be treated asiif it were an
application for review of the decision as varied.

(2) If an™officer sets a decision aside and substitutes a new decision
after an application has been made to the SSAT for review of the
decision set aside but before determination of the review, the
application isto be treated asif it were an application for review of
the new decision.

@3) If:
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() aperson appliestothe SSAT for areview of adecision; and

(b) before determination of the review, an *officer varies the
decision or sets the decision aside and substitutes a new
decision;

the person may either:

(c) proceed with the application for review of the decision as
varied or the new decision; or

(d) withdraw the application under section 1274 of the Social
Security Act 1991.

262 Partiesto SSAT review

(1) The partiesto areview by the SSAT of adecision are:
() the applicant; and
(b) the Secretary; and
(c) if the decision was made by the *CEO or an "employee of the
*Agency in the exercise of adelegated power—the CEO; and
(d) any other person who has been made a party to the review
under subsection (4).

(2) If aperson has applied under subsection 256(1) for review of a
decision, any other person whose interests are affected by the
decision may apply to the *National Convener to be made a party

to the review.
(3) An application under subsection (2) must be in writing.

(4) The*National Convener may order that a person who has applied
under subsection (2) be made a party to the review.

Note: For the role of *National Convener, see section 1323 of the Social
Security Act 1991.
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Part 3—Right to review by Administrative Appeals
Tribunal

263 Review of SSAT decision by AAT

(1) If adecision has been reviewed by the SSAT and has been
affirmed, varied or set aside, application may be made to the AAT
for areview of the decision of the SSAT.

(2) For the purposes of subsection (1), the decision made by the SSAT
is taken to be:
(@) if the SSAT affirms a decision—the decision as affirmed; and

(b) if the SSAT varies a decision—the decision as varied; and

(c) if the SSAT sets adecision aside and substitutes a new
decision—the new decision; and

(d) if the SSAT sets a decision aside and sends the matter back to
the Secretary for reconsideration in accordance with any
directions or recommendations of the SSAT—the directions
or recommendations of the SSAT.

(3) Subsection (1) has effect subject to section 29 of the Administrative
Appeals Tribunal Act 1975.

Note: Section 29 of the Administrative Appeals Tribunal Act 1975 sets out
the manner in which an application of the AAT for review of a
decision must be made.

(4) If:
() the AAT setsadecision aside; and
(b) the Secretary is satisfied that an event that did not occur
would have occurred if the decision had not been made;
the Secretary may, if satisfied that it is reasonable to do so, treat
the event as having occurred for the purposes of this Act.
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264 Variation of decision before AAT review completed

(D

)

©)

If an *officer varies a decision after an application has been made
tothe AAT for review of the decision but before the determination
of the review, the application isto be treated asiif it were an
application for review of the decision as varied.

If an "officer sets a decision aside and substitutes a new decision
after an application has been made to the AAT for review of the
decision set aside but before determination of the review, the
application isto be treated as if it were an application for review of
the new decision.

If:
() aperson appliesto the AAT for review of adecision; and
(b) before determination of the review, an *officer varies the
decision or sets the decision aside and substitutes a new
decision;
the person may either:
(c) proceed with the application for review of the decision as
varied or the new decision; or

(d) withdraw the application.

265 Review of SSAT decision on application by the Secretary

(1) If adecision has been reviewed by the SSAT and has been varied

or set aside, the Administrative Appeals Tribunal Act 1975 applies
to areview under section 263 of the SSAT’ sdecision asif the
Secretary were, for the purposes of section 27 of that Act, a person
whose interests are affected by the SSAT’ s decision.

Note: Section 27 of the Administrative Appeals Tribunal Act 1975 provides
that, if an Act provides that an application may be madeto the AAT
for areview of adecision, the application may be made by or on
behalf of any person whose interests are affected by the decision.
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(2) If the decision reviewed by the SSAT was made by the *CEOQ or an
“employee of the *Agency, subsection (1) applies asif the
reference to the Secretary were areference to the CEO.

266 Secretary may settle proceedings beforethe AAT

(1) The Secretary may agree, with other parties to proceedings before
the AAT that relate to recovering a debt, to settle the proceedings.
The agreement must be in writing.

(2) If the proceedings are settled and the Secretary givesthe AAT a
copy of the agreement to settle the proceedings, the application for
review of the decision that was the subject of the proceedingsis
taken to have been dismissed.
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Part 4—M odification of the Administrative Appeals
Tribunal Act 1975

267 Modification of the Administrative Appeals Tribunal Act

This Part sets out the modifications of the Administrative Appeals
Tribunal Act 1975 that need to be made for applications for review
under section 263.

268 Statement of reasonsfor decision

The Administrative Appeals Tribunal Act 1975 appliesto an
application under section 263 for review of adecision asif
references in section 28 of that Act to the person who made the
decision were references to the “National Convener.

Note: Section 28 of the Administrative Appeals Tribunal Act 1975 sets out
the rights of a person affected by a decision in obtaining reasons for
the decision.

269 Notice of application for review

The Administrative Appeals Tribunal Act 1975 appliesto an
application under section 263 for review of adecision asif the
reference in subsection 29(11) of that Act to the person who made
the decision were areference to each party to areview by the
SSAT (other than a party making the application under section
263).

Note: Subsection 29(11) of the Administrative Appeals Tribunal Act 1975
requires notice of an application to the AAT for review of a decision
to be given to the person who made the decision.
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270 Partiestoreview by the AAT

The Administrative Appeals Tribunal Act 1975 appliesto an
application for review under section 263 asif the referencein
paragraph 30(1)(b) of that Act to the person who made the decision
were areference to each person who was a party to the review by
the SSAT.

Note: Paragraph 30(1)(b) of the Administrative Appeals Tribunal Act 1975
provides that the person who made the decision under review isa
party to the proceeding before the AAT for review of the decision.

271 Lodging documentswith the AAT

(1) The Administrative Appeals Tribunal Act 1975 appliesto an
application for review under section 263 as if referencesin section
37 of that Act to the person who made the decision that is the
subject of an application for review by the AAT were references
to:

(a) if the original decision was made by the "CEO or an
*employee of the *Agency—the CEO; or
(b) inany other case—the Secretary.
Note: Subsection 37(1) of the Administrative Appeals Tribunal Act 1975

requires a person who has made a decision that is under review by the
AAT to givethe AAT copies of:

@ a statement setting out the findings on material questions of fact,
referring to the evidence or other material on which those
findings were based and giving the reasons for the decision; and

(b) every other document or part of a document that isin the
person’s possession or under the person’s control and is
considered by the person to be relevant to the review.

(2) If aperson appliesto the AAT under section 263 for areview of a
decision, the Secretary istaken to have complied with his or her
obligations under paragraph 37(1)(a) of the Administrative Appeals
Tribunal Act 1975 in relation to the decision if he or she givesthe
AAT the prescribed number of copies of the statement prepared by
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the SSAT under paragraph 1281(1)(a) of the Social Security Act
1991.

Note: Paragraph 1281(1)(a) of the Social Security Act 1991 requires the
SSAT to give the parties to the SSAT review a written statement
setting out the decision of the SSAT on review, the reasons for the
decision, findings on any material questions of fact and a reference to
the evidence or other material on which the findings were based.

(3) Subsection (2) does not limit the AAT’ s powers under section 38
of the Administrative Appeals Tribunal Act 1975.
Note: Section 38 of the Administrative Appeals Tribunal Act 1975 allows
the AAT to order the person who lodged a statement under paragraph

37(1)(a) of the Administrative Appeals Tribunal Act 1975, to lodge an
additional statement containing further and better particulars.

(4) If:
() aperson appliesto the AAT under section 263 for review of
adecision; and
(b) the origina decision was made by the *CEO or an *employee
of the *Agency;

subsection (2) applies asif references to the Secretary were
referencesto the CEO.

(5) Inthissection:

original decision means the decision that was reviewed by the
SSAT.

272 Power of the AAT to obtain additional statements

The Administrative Appeals Tribunal Act 1975 appliesto an
application for review under section 263 asif referencesin section
38 of that Act to the person who lodges a statement referred to in
paragraph 37(1)(a) of that Act with the AAT were references to the
*National Convener.

*To find definitions of asterisked terms, see section 5.

198 Child Care Payments Act 1997  No. 195, 1997



General provisions about review of decisions Chapter 9
Modification of the Administrative Appeals Tribunal Act 1975 Part 4

Section 273

273 Operation and implementation of the decision under review

(1) The Administrative Appeals Tribunal Act 1975 appliesto an
application for review under section 263 asif the referencesin
subsection 41(4) of that Act to the person who made the decision
were references to each party to the review by the SSAT.

Note: Section 41 of the Administrative Appeals Tribunal Act 1975 deals

with the operation and implementation of a decision under review by
the AAT.

(2) The Administrative Appeals Tribunal Act 1975 appliesto an
application for review under section 263 asif the referencesin
section 41 of that Act to the decision to which the relevant
proceeding relates were references to:

() if the SSAT affirmed the original decision—the original
decision; or
(b) if the SSAT varied the original decision:
(i) the original decision as varied by the SSAT; and
(ii) the origina decision; or
(c) if the SSAT set aside the original decision and substituted a
new decision:
(i) the new decision; and
(ii) the original decision; or
(d) if the SSAT set aside the original decision and sent the matter

back to the Secretary for reconsideration in accordance with
any directions or recommendations of the SSAT:

(i) any decision made as aresult of that reconsideration;
and

(if) theoriginal decision.

(3) For the purposes of subsection (2), the original decision isthe
decision that was reviewed by the SSAT.
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274 Power of the AAT if party failsto appear

The Administrative Appeals Tribunal Act 1975 appliesto areview
under section 263 as if the reference in subsection 42A(2) of that
Act to the person who made the decision were areference to the
Secretary.

Note: Subsection 42A (2) of the Administrative Appeals Tribunal Act 1975
empowersthe AAT to direct that, if a person failsto appear (other
than the person who made the decision that is under review), that
person is to cease to be a party to the proceedings before the AAT or
the application for review is to be dismissed.
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Section 275

Chapter 10—Administration

Part 1—General administration

275 Secretary to have general administration of Act

The Secretary is, subject to any direction of the Minister, to have
the general administration of this Act.

276 Delegation by Secretary

(1) The Secretary may by signed instrument delegate to an *officer all
or any of the powers of the Secretary under this Act.

(2) The Secretary may, in accordance with *service arrangements, by
signed instrument, delegate to the *CEO or an *employee of the
*Agency all or any of the Secretary’s powers under this Act.

277 Authorised review officers

The Secretary may, in writing, authorise an *officer to perform
duties as an authorised review officer for the purposes of this Act.

278 Decisionsto bein writing
(1) A decision of an *officer under this Act must be in writing.

(2) A decision under this Act istaken to bein writing if it is entered
into, or recorded with the use of, a computer.

279 Notice of decisionsunder this Act

(1) If notice of adecision under thisAct is:
(a) delivered to aperson personally; or
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(b) left at the address of the place of residence or business of the
person last known to the Secretary; or

(c) sent by pre-paid post to the postal address of the person last
known to the Secretary;

notice of the decision is taken, for the purposes of this Act, to have
been given to the person.

(2) Notice of adecision under this Act may be given to a person by
properly addressing, prepaying and posting the document as a
letter.

(3) If notice of adecision under this Act is given in accordance with
subsection (2), notice of the decision istaken to have been givento
the person at the time at which the letter would be delivered in the
ordinary course of the post unless the contrary is proved.

(4) Thissection only applies to notices of decisions and nothing in this
section affects the operation of sections 28A and 29 of the Acts
Interpretation Act 1901 in relation to other notices under this Act
(for example, a notice that requires a person to inform the
Department about some matter or a notice that requires a person to
give the Secretary a statement about some matter).

*To find definitions of asterisked terms, see section 5.

202 Child Care Payments Act 1997  No. 195, 1997



Administration Chapter 10
Special provisions about the Agency Part 2

Section 280

Part 2—Special provisions about the Agency

280 Referencesto the Secretary and the Department—requirements
etc. by delegate

(1) If the Secretary delegates to the *CEO or an "employee of the
*Agency a power under this Act to require or request a person to
give the Secretary a document or “information, the delegate may,
in exercising the power, require or request the person to give the
document or information to the CEQO instead of the Secretary.

(2) If the Secretary delegates to the "CEO or an “employee of the
*Agency a power under this Act to require or request a person to
give or send to, or lodge with, the Department a document or
*information, the delegate may, in exercising the power, require or
request the person to give or send the document or information to
the Agency, or lodge it with the Agency, instead of the
Department.

(3) A person who:
(a) givesadocument or *information to the *CEQ; or

(b) gives or sends adocument or information to the *Agency, or
lodges it with the Agency;

in compliance with arequirement or arequest by a delegate of the
Secretary is to be treated for all purposes asif the person had:

(c) given the document or information to the Secretary; or

(d) given or sent the document or information to the Department,
or lodged it with the Department;

as the case may be, in compliance with a requirement or request by
the Secretary.

(4) A person who:
(a) does not give adocument or “information to the *CEO; or
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(b) does not give or send a document or information to the
*Agency, or lodge it with the Agency;
in compliance with a requirement or request by a delegate of the
Secretary is to be treated for all purposes asif the person:
(c) had not given the document or information to the Secretary;
or
(d) had not given or sent the document or information to the
Department, or lodged it with the Department;
as the case may be, in compliance with a requirement or request by
the Secretary.

281 Referencesto the Secretary and the Department—dir ections by
Secretary

() If:

(a) the Secretary delegatesto the "CEO of the *Agency or an
“employee of the Agency all or any of the Secretary’ s powers
under this Act; and

(b) because of the delegation, areference to the Secretary, the
Department, or an officer of the Department, in another
provision of this Act isinappropriate, whether for
administrative reasons or any other reason;

the Secretary may, in writing, direct that the provision is to have
effect asif:
(c) thereference to the Secretary were areference to the *CEO
of the "Agency; or
(d) thereference to the Department were a reference to the
Agency; or
(e) thereferenceto an officer of the Department were areference
to an employee of the Agency;
as the case requires.

Note: See section 276 for tbe Secretary’ s power to delegate to the “CEO or
an employee of the " Agency.
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(2) If the Secretary givesadirection in relation to a provision, the
provision has effect in accordance with the direction while the
directionisin force.

(3) A direction comesinto force on the day it is notified in the Gazette,
or on such later days asis specified in it, and remains in force until
itisrevoked.

(4) A directionisadisalowable instrument for the purposes of section
46A of the Acts Interpretation Act 1901.

*To find definitions of asterisked terms, see section 5.

Child Care Payments Act 1997  No. 195, 1997 205



Chapter 11 Miscellaneous
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Chapter 11—Miscellaneous

282 Treatment of unincor porated associations

This Act appliesto an unincorporated association asif the
association were a person, but it applies with the following
changes:

(a) obligations that would be imposed on the unincorporated
association are imposed instead on each member of the
committee of management of the association, but may be
discharged by any of those members;

(b) an offence against this Act that would be committed by an
unincorporated association is taken instead to have been
committed by each member of the committee of management
of the association who:

(i) aided, abetted, counselled or procured the relevant act or
omission; or

(if) wasin any way knowingly concerned in, or party to, the
relevant act or omission (whether directly or indirectly
and whether by any act or omission of the member).

283 Treatment of partnerships

(1) ThisAct appliesto apartnership asif the partnership were a
person, but it applies with the following changes.

(a) obligationsthat would be imposed on the partnership are
imposed instead on each partner, but may be discharged by
any of the partners,

(b) any offence against this Act that would be committed by the
partnership is taken instead to have been committed by each
partner who:
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Section 284

(i) aided, abetted, counselled or procured the relevant act or
omission; or

(ii) wasin any way knowingly concerned in, or party to, the
relevant act or omission (whether directly or indirectly
and whether by any act or omission of the partner).

(2) For the purposes of this Act, achange in the composition of a
partnership does not affect the continuity of the partnership.

284 Judicial noticeto betaken of certain matters

(1) All courts must take judicial notice of asignature that purports to
be attached or appended to any official document if the signatureis
of a person who:

(a) holds or has held the office of Secretary; or
(b) isor wasan *officer.

(2) If the signature of a person referred to in subsection (1) purports to
be attached or appended to any official document, all courts must
take judicial notice of the fact that the person holds, or has held,
the office referred to in subsection (1) or is or was an *officer.

285 Evidence

(1) If the signature of any person who:
(a) holds or has held the office of Secretary; or
(b) isor wasan *officer;
purports to be attached or appended to any official document, the

document must be received in al courts as primafacie evidence of
the facts and statements contained in it.

(2) A statement in writing signed by a person referred to in subsection
(1) that a person is or was “receiving a *child care payment on a
certain date at a certain rate must be received in al courts as prima
facie evidence that the person is or was receiving the payment on
the date and at the rate stated.
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286 Source of payments

(1) Payments of child care assistance and of "emergency child care
assistance are to be made out of money appropriated by the
Parliament for the purposes of such payments.

(2) Payments of child care rebate are to be made out of the
Consolidated Revenue Fund, which is appropriated accordingly.

287 Regulations
The Governor-General may make regulations, not inconsistent with
this Act, prescribing matters:
(a) required or permitted by this Act to be prescribed; or
(b) necessary or convenient for carrying out or giving effect to
this Act and, in particular, may make regulations prescribing
penalties not exceeding 5 penalty units for any breach of the
regulations.
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Schedule 1—Calculation of rate of child care

assistance

Note: See section 53.

Module A—Inter pretation

Definitions

Al Inthis Schedule:

A2(1)

minimum family payment rate, in relation to a person, has the
same meaning as in the Social Security Act 1991.

Note: The relevant definition is in subsection 6(1) of the Social Security Act
1901.

non-school child means a child who is not a school child.

non-standard hours family day care means hours of care provided
by a*family day care service at times that are identified in the
service' s conditions of approval as being non-standard hours of the
service.

part-time family day care means standard hours family day care
provided by a*family day care service for a child in aweek during
which the service provides atotal of less than 50 hours of standard
hours family day care for the child.

school child has the meaning given by point A2.

standard hours family day care means hours of care provided by a
“family day care service at times that are identified in the service's
conditions of approval as being standard hours of care.

week means the first or second week of a*payment period.

Meaning of school child

A childisaschool child for the purposes of this Schedule if the
child is attending primary or secondary school, or is on a break
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from school (for example, school holidays) and will be attending
primary or secondary school after that break.

(2) The Minister may determine in writing that children in a specified
class are to be treated as though they were attending primary or
secondary school for the purposes of this Schedule. The
determination has effect accordingly.

(3) The Minister may determine in writing that children in a specified
class are to be treated as though they were not attending primary or
secondary school for the purposes of this Schedule. The
determination has effect accordingly.

(4) A determination under subpoints (2) and (3) isa disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

Module B—Over all rate calculation process

Method of calculating rate

B1 Therate of child care assistance is arate per *payment period
worked out in accordance with Method statement B1.

Method statement B1

Sepl. Identify the qualifying sessions of care for the person and
for each week of the “payment period (see Module C).

Sep 2. ldentify the eligible hours of care (see Module D) in
relation to:

(@ thefirst week of the payment period; and
(b) the second week of the payment period.

Sep 3. Work out the amount cal culated in accordance with the
formula set out in point B2 in relation to:
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(@ each of the eligible hours of carein the first week;
and

(b) each of the eligible hours of carein the second
week.

Sep 4.  Add together the total of those amounts for each week.
Sep 5. Therate of child care assistance is worked out by adding

together the amounts worked out under Step 4 and then
rounding the total in accordance with point B3.

The main formula

B2(1) Theformulato be applied in relation to an eligible hour of care for
the purposes of Step 3 in Method statement Bl is:

Hourly rebateable fee x CA%

Note: For how this formula appliesin cases of hardship, see point B4.
(2) Inthisformula

hourly rebateable fee has the meaning given by Module E.

CA% has the meaning given by Module F.

Rounding amounts

B3 Amounts worked out under Step 5 in Method statement B1 are to
be rounded to the nearest 10 cents (rounding 5 cents upwards).

Payment of child care assistance at maximum rate to peoplein
hardship

B4(1) The Secretary may, in writing, determine that a person should
receive child care assistance at the maximum rate because the
person is or was in hardship. The determination:

(8 isto comply with subpoint (3); and
(b) isto be made in accordance with guidelines in force under
subpoint (4).
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(2) Theformulain subpoint B2(1) applies to the person in respect of
the period to which a determination under subpoint (1) applies
subject to the following modifications:

(a) the hourly rebateable fee, in relation to an eligible hour of
care, is the fee charged by the *child care assistance service
for the hour of care; and

(b) the CA% is 100%.

(3) A determination under subpoint (1) appliesin respect of the period
specified in the determination (which may be a period starting
before or after the determination is made). Unless there are
exceptional circumstances, the period specified must not be such
that the total of that period, and the period specified in each other
determination (if any) under this point in relation to the person and
the same calendar year, exceeds 13 weeks.

(4) The Minister may, by determination in writing, make guidelines
relating to the making of determinations under subpoint (1).

(5) A determination under subpoint (4) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

M odule C—Qualifying session of care
Qualifying session of care—basic meaning

C1 Subject to points C2 and C3, a*"session of carefor achildisa
qualifying session of carein relation to a person and a*payment
period if:

(a) itisasession of carein the payment period in relation to
which the conditions specified in subsection 20(2) are
satisfied; and

(b) no provision of Part 3 of Chapter 2 appliesto make child care
assistance not payabl e to the person in respect of the time of
the session.
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Session cannot be counted twice as a qualifying session of care

C2 Once a”session of care for a child has been counted (for the
purposes of this Schedule) as a qualifying session of carein
relation to a person, it cannot be counted again as a qualifying
session of care for the purposes of determining the child care
assistance payable to the person, or another person, pursuant to
another claim.

Dealing with session of care in respect of which 2 people have
made claims

C3(1) If 2 people claim child care assistance in respect of the same
*session of care for achild, the Secretary is to decide in writing
which of them isto receive any child care assistance payablein
respect of the session. The session is not a qualifying session of
care in relation to the other person.

(2) In making the decision, the Secretary must have regard to whether
one of the peopleisthe primary carer for the child.

(3) The Secretary isto give notice of the decision to each of the
people.

Module D—Eligible hour of care

Eligible hour of care—basic meaning

D1(1) Each of the hoursin aqualifying session of careis, subject to
points D2 and D3, an eligible hour of care.
Note: A "session of care can still be aqualifying session of care (and each

of its hours an eligible hour of care) even if the child is *absent from
some or al of the session—see section 25.

(2) If aqualifying session of care includes part only of an hour, and
the service charges only for that part of that hour (rather than for
the whole of that hour), this Schedule applies, with appropriate
modifications, to that part of that hour.
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(3) If aqualifying session of care includes part only of an hour, and
the service charges for the whole of that hour, the whole of that
hour is, subject to points D2 and D3, an eligible hour of care.

Eligible hour of care—the 20 hour per week per child limit if
wor k/training/study test not satisfied

D2(1) Thispoint appliesto aperson in respect of aweek unless:
(a) one of the following subparagraphs applies:

(i) if the person isnot a*member of a couple—the person
* satisfies the work/training/study test at sometimein
the week; or

(ii) if the person is amember of a couple—both the person
and the person’s partner satisfy the work/training/study
test at some time in the week; or

(b) child disability allowance under the Social Security Act 1991
is payable to the person or the person’s partner in respect of
some or all of the week:

(i) inrespect of adependent child of the person or the
person’ s partner; and
(i) pursuant to a claim that was determined before the
week.

(2) Thispoint appliesin relation to qualifying sessions of carein the
week, other than:
(8 any session provided by an *occasional care service; or
(b) any session provided by aservice at atime in relation to
which a determination under subpoint (7) applies.

(3) Subject to subpoint (6), it isonly thefirst 20 hours of carein the
qualifying sessions of care for achild in aweek that are eligible
hours of carein those sessions.

(4) The Secretary may, in writing, determine which of the hoursin the
qualifying sessions of care for a child in aweek are to count asthe
first 20 hours. The determination is to be made in accordance with
guidelines in force under subpoint (10).
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(5) The Secretary may, in writing, determine that a child needs or
needed access to a specified higher total number of hours of care
per week because:

(a) thechildisor wasat risk of neglect or abuse; or

(b) the child’sfamily isor wasin crisis; or

(c) thechildis or was adependent child of a person who is or
was disabled and whose partner (if any) is or was also
disabled.

The determination is to be made in accordance with guidelinesin
force under subpoint (10).

(6) Subpoint (3) has effect in respect of the period to which a
determination under subpoint (5) applies asif the reference in that
subpoint to 20 hours were instead a reference to the higher number
of hours specified in the determination.

(7) The Minister may, by determination in writing, exempt a specified
“child care assistance service from the limit imposed by this point
if:

(a) the serviceisthe sole provider in an area of the kind of care
the service provides; and

(b) not to grant the exemption would be likely to result in the
closure of the service.

Note: Decisions under this subpoint are reviewable under Part 3 of Chapter
6, rather than under Chapter 9.

(8) A determination under subpoint (7):
(a) isto be madein accordance with guidelinesin force under
subpoint (10); and
(b) may be expressed so that the exemption is made subject to
conditions.

(9) A determination under subpoint (5) or (7) appliesin respect of the
period specified in the determination (which may be a period
starting before or after the determination is made).

(10) The Minister may, by determination in writing, make guidelines
relating to making of determinations under subpoints (4), (5) and
(7).
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(11)

D3(1)

)

©)

(4)

©)

(6)

(7)

A determination under subpoint (10) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

Eligible hour of care—the 50 hour limit per week per child

Subject to subpoint (5), it is only the first 50 hours of care in the
qualifying sessions of care for achild in aweek that are eligible
hours of carein those sessions.

The Secretary may, in writing, determine which of the hoursin the
qualifying sessions of care for a child in aweek are to count asthe
first 50 hours. The determination is to be made in accordance with
guidelines in force under subpoint (7).

The Secretary may, in writing, determine that, because of work
related commitments, the person needs or needed a specified
higher total number of hours of care per week for the child. The
determination is to be made in accordance with guidelines in force
under subpoint (7).

The Secretary may, in writing, determine that a child needs or
needed access to a specified higher total number of hours of care
per week because:

(a) thechildisor wasat risk of neglect or abuse; or

(b) thechild’sfamily isor wasin crisis.
The determination is to be made in accordance with guidelinesin
force under subpoint (7).

Subpoint (1) has effect in respect of the period to which a
determination under subpoint (3) or (4) applies asif the reference
init to 50 hours were instead a reference to the higher number of
hours specified in the determination.

A determination under subpoint (3) or (4) appliesin respect of the
period specified in the determination (which may be a period
starting before or after the determination is made).

The Minister may, by determination in writing, make guidelines
relating to the making of determinations under subpoints (2), (3)
and (4).
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(8) A determination under subpoint (7) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

Module E—Hourly rebateable fee

Hourly rebateable fee—basic meaning

E1(1) The hourly rebateable feein relation to an eligible hour of careis
the lesser of:
(a) thefee charged by the "child care assistance service for the
hour of care, or if point E2 (reimbursements) applies, that fee
as reduced under that point; and

(b) the applicable fee limit set out in the table below.

Applicable fee limit
Item Kind of care provided in hour Feelimit

1 Care for anon-school child, other than $2.30
part-time family day care or non-standard
hours family day care

2 Carefor aschool child, other than part-time $1.95
family day care or non-standard hours family
day care
3 Part-time family day care for a non-school the lesser of $3.05
child and the ceiling rate
(see subpoaint (2))
4 Part-time family day care for a school child the lesser of $2.60
and the ceiling rate
(see subpoaint (3))
5 Non-standard hours family day care for a $3.05
non-school child
6 Non-standard hours family day care for a $2.60
school child
Note: The amounts specified in this table are to be indexed in accordance
with Module G.

(2) For the purposes of item 3 of the table in subpoint (1), the ceiling
rate is the amount worked out by dividing $115 by the total
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©)

E2(1)

)

number of eligible hours of care of the kind referred to in that item
that were provided for the child during the week.

Note: The amount specified in this subpoint is to be indexed in accordance
with Module G.

For the purposes of item 4 of the table in subpoint (1), the ceiling
rate is the amount worked out by dividing $97.50 by the total
number of eligible hours of care of the kind referred to in that item
that were provided for the child during the week.

Note: The amount specified in this subpoint is to be indexed in accordance
with Module G.

Treatment of reimbursements

This point appliesif the person, or the person’s partner, is
reimbursed for some or all of the fee charged by a*child care
assistance service in respect of one or more eligible hours of care
in aweek.

In respect of each eligible hour of care in the week (not just the
hours to which the reimbursement relates), the fee charged by the
*child care assistance service for the hour of careis, for the
purposes of point E1, to be reduced by the amount worked out in
accordance with Method statement E1.

Method statement E1

Sep1l. Work out the total amount reimbursed to the person, or
the person’ s partner, as mentioned in subpoint (1) in
respect of the week.

Sep 2. Divide the amount by the total number of eligible hours
of carein the week.

Sep 3. Thefee charged by the *child care assistance service for
each of those eligible hours of careisto be reduced by
the amount worked out under Step 2.

©)

The Minister may determine in writing:
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(a) the circumstancesin which a person is taken to be
reimbursed for the purposes of this point; and

(b) amechanism for working out the amount taken to be
reimbursed to a person for the purposes of this point.

(4) A determination under subpoint (3) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

Module F—CA%

Method of calculating CA%

F1 The CA % in relation to a person and an €ligible hour of careis
worked out in accordance with Method statement F1.

Method statement F1

Sepl. Work out if the person isreceiving family payment at
more than the minimum family payment rate. The
following rules then apply:

(& if the personisreceiving family payment at more
than that rate—the CA% isto be worked out in
accordance with point F5;

(b) inany other case—go to Step 2.

Sep 2.  Work out the person’s annual income (see point F2). The
following rules then apply:

(@ if the person’s annual incomeis at or below the
income cut out point (see point F3), go to Step 3;

(b) if the person’s annual income exceeds the income
cut out point, the CA% is 0% (resulting in anil
rate of payment).

Sep 3. Divide the person’s annual income by 52 to produce a
weekly rate of income. The following rules then apply:

*To find definitions of asterisked terms, see section 5.
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(@ if the person’sweekly incomeis at or below the
threshold amount (see point F4), the CA% isto be
worked out in accordance with point F5;

(b) if the person’s weekly income exceeds the
threshold amount, the CA% isto be worked out in
accordance with point F6.

The person’s annual income

F2(1) For the purpose of this Module, the person’s annual incomeisto
be worked out in accordance with the regulations.

(2) Without limiting subpoint (1), the regul ations may:
(a) providethat a person’s annual incomeisto include the
income of another person (for example, the person’ s partner);
and

(b) identify amountsto be included in a person’sincome; and
(c) identify amounts not to be included in a person’ s income; and

(d) provide for the use of estimatesin determining a person’s
income; and

(e) providefor aperson’sincome to be recalculated in certain
circumstances; and

(f) make different provision in respect of different classes of
people.

(3) Regulations made for the purposes of this point may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

The income cut out point

F3 Theincome cut out point, in relation to the person and the eligible
hour of care, is:

(@) if the number of children in care of that kind is 1—$65,743;
or

*To find definitions of asterisked terms, see section 5.
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(b) if the number of children in care of that kind is 2—$77,084;
or

(c) if the number of children in care of that kind is 3 or more—
$94,095.

Notel:  Seepoint F7 for the meaning of number of children in care of that
kind.

Note2:  The amounts specified in this subpoint are to be indexed in
accordance with Module G.

The threshold amount
F4 Thethreshold amount is $522.

Note: The amount specified in this subpoint is to be indexed in accordance
with Module G.

Calculation of CA%—maximum income tested rate

F5(1) The CA% in relation to aperson and an eligible hour of careisto
be worked out in accordance with the formulain subpoint (2) if:

() paragraph (a) of Step 1 in Method statement F1 applies; or
(b) paragraph (a) of Step 3 in Method statement F1 applies.

(2) Theformulais:

Ceiling — Minimum fee
Ceiling

x 100

(3) Inthisformula:

ceiling, in relation to the person and the eligible hour of care,
means the amount worked out by multiplying $115 by the number
of children in care of that kind.

minimum fee, in relation to the person and the eligible hour of
care, means:
(@) if the number of children in care of that kind is 1—$19.50; or
(b) if the number of children in care of that kind is 2 or more—
$22.

Notel:  Seepoint F7 for the meaning of number of children in care of that
kind.

*To find definitions of asterisked terms, see section 5.
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F6(1)

)

©)

(4)

Note2:  The amounts specified in the definitions of ceiling and minimum fee
are to be indexed in accordance with Module G.

Calculation of CA%— educed income tested rate

The CA% in relation to a person and an eligible hour of careisto
be worked out in accordance with the formulain subpoint (2) if
paragraph (b) of Step 3 in Method statement F1 applies.

The formulais:

{ 1- (Excessincome x Withdrawal rate + Minimum feg)

— x 100
Ceiling

In this formula

excess income means the amount of the excessreferred to in
paragraph (b) of Step 3 in Method statement F1.

withdrawal rate means the amount worked out in accordance with
the formula set out in subpoint (4).

minimum fee, in relation to the person and the eligible hour of
care, means.
(@) if the number of childrenin care of that kind is 1—$19.50; or

(b) if the number of children in care of that kind is 2 or more—
$22.

ceiling, in relation to the person and the eligible hour of care,
means the amount worked out by multiplying $115 by the number
of children in care of that kind.

Notel:  Seepoint F7 for the meaning of number of children in care of that
kind.

Note2:  The amounts specified in the definitions of ceiling and minimum fee
are to be indexed in accordance with Module G.

The formulafor working out the withdrawal rateis:

Ceiling — Minimum fee
Weekly cut out point — Threshold amount

*To find definitions of asterisked terms, see section 5.
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(5) Inthisformula:
ceiling has the same meaning as in subpaint (3).
minimum fee has the same meaning as in subpoint (3).

weekly cut out point means the amount worked out by dividing the
income cut out point worked out under point F3 by 52.

threshold amount has the same meaning as in point F4.

Meaning of number of children in care of that kind

F7 For the purposes of applying this Module to a person and an
eligible hour of care, the number of children in care of that kind,
in relation to the person and the eligible hour of care, is worked out
in accordance with Method statement F2.

Method statement F2

Sep1l. Work out what kind of care was provided in that hour.
For this purpose, the kinds of care are:

(@) careprovided for aschool child by a*child care
assistance service, other than an *occasional care
SEervice;

(b) careprovided for anon-school child by achild
care assistance service, other than an occasional
care service;

(c) careprovided for a school child by an occasional
care service;

(d) careprovided for anon-school child by an
occasional care service.

Sep 2. Work out, in relation to the person, how many children
arein qualifying sessions of care of that kind in the week
concerned. That number isthe number of children in

*To find definitions of asterisked terms, see section 5.
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care of that kind in relation to the person and the eligible
hour of care.

M odule G—Indexation

Amounts to be indexed

G1 The amounts specified in the table below are to be indexed in
accordance with the regulations.

Amountsto beindexed

Item Amount

1 Each amount specified in the table at the end of subpoint
E1(1)

2 The amount specified in subpoint E1(2)

3 The amount specified in subpoint E1(3)

4 Each amount specified in point F3

5 The amount specified in point F4

6 Each amount specified in the definitions of celling and

minimum fee in subpoint F5(3)

7 Each amount specified in the definitions of celling and
minimum fee in subpoint F6(3)

SQubstituting a higher amount before first indexation

G2(1) The Minister may, in writing, before the day on which an amount
isfirst indexed, determine that a higher amount isto be substituted
for that amount. The determination has effect accordingly.

(2) A determination under subpoint (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.
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Regulations on indexation

G3(1) Theregulations may:
(a) prescribe when an amount is to be indexed; and
(b) prescribe the way in which an amount isto be indexed; and
(c) make different provision in respect of different amounts.

(2) Regulations made for the purposes of this point may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

Consequence of indexing amounts

G4 If an amount (the indexable amount) isindexed in accordance with
the regulations, this Schedule has effect as if the new amount (as
indexed) were substituted for the indexable amount on the day
when the indexation takes effect.

*To find definitions of asterisked terms, see section 5.
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Schedule 2—Calculation of rate of child care
rebate

Note: See section 106.

Module A—Overall rate calculation process

Method of calculating rate

A1l Therate of child care rebate is arate per *payment period worked
out in accordance with Method statement A1.

Method statement Al

Sepl. Identify the qualifying sessions of care for the person and
for each week of the “payment period (see Module B).

Sep 2. Work out the child care rebate for the person for each
week of the payment period (see point A2).

Sep 3. Therate of child care rebate is worked out by adding
together the child care rebate for each week of the
payment period and then rounding the total in accordance
with point A3.

The weekly child care rebate formula

A2(1) Theformulafor working out the child care rebate under Step 2 in
Method statement Al is:

CCR % x (Weekly child care expenditure — Minimum fee)
(2) Inthisformula
CCR% has the meaning given by Module C.

weekly child care expenditure has the meaning given by Module
D.

*To find definitions of asterisked terms, see section 5.
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minimum fee means $19.50. Thisis the minimum amount that the

person must pay for child care for aweek before rebate will be

paid.

Note: The amount specified in the definition of minimum feeisto be
indexed in accordance with Module E.

(3) If the person’sweekly child care expenditure is below the
minimum fee, the child care rebate for the week is nil.

Rounding amounts

A3 Amounts worked out under Step 3 in Method statement Al are to
be rounded upwards to the nearest 5 cents.

M odule B—Qualifying session of care

Qualifying session of care—basic meaning

B1 Subject to points B2 and B3, a*session of carefor achildisa
qualifying session of carein relation to a person and a*payment
period if:

(a) itisasession of carein the payment period in relation to
which the conditions specified in subsection 78(2) are
satisfied; and

(b) no provision of Part 3 of Chapter 3 applies to make child care
rebate not payable to the person in respect of the time of the
session.

Session cannot be counted twice as a qualifying session of care

B2 Once a*session of care for achild has been counted (for the
purposes of this Schedule) as a qualifying session of carein
relation to a person, it cannot be counted again as a qualifying
session of care for the purposes of determining the child care
rebate payable to the person, or another person, pursuant to another
claim.

*To find definitions of asterisked terms, see section 5.
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Dealing with session of care in respect of which 2 people have
made claims

B3(1) If 2 people claim child care rebate in respect of the same *session
of carefor achild, the Secretary isto decide in writing which of
them isto receive any child care rebate payable in respect of the
session. The session is not a qualifying session of carein relation
to the other person.

(2) In making the decision, the Secretary must have regard to whether
one of the people isthe primary carer for the child.

(3) The Secretary isto give notice of the decision to each of the
people.

Module C—CCR%

The CCR%

C1 The CCR% for apersonis:
(@) if the CCR% for the person is set at 20% under point C2 or
C3—20%,; or
(b) if the person’s annual income exceeds the income cut out
point (see points C4 and C5)—20%; or
(c) in any other case—30%.

Non-compliance with tax file number request—CCR% is 20%

C2(1) The CCR% for the person is 20% if:
(a) the person isrequested under section 97 or 123 to:

(i) givethe Secretary awritten statement of the person’s
*tax file number; or
(ii) apply for atax file number and give the Secretary a
written statement of the person’stax file number once it
has been issued; and
(b) at the end of the period of 28 days after the request is made,
the person has not complied with the request; and
(c) the Secretary has not exempted the person from having to
comply with the request.
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Notel:  Seesection 6 for how to comply with arequest.
Note 2: During the 28 days, the CCR% for the person may still be 30%.

(2) The CCR% for the person is 20% if:
(&) the personisa”member of acouple; and
(b) the person is requested under section 98 or 124 to give the
Secretary awritten statement of the *tax file number of the
person’s partner; and
(c) attheend of the period of 28 days after the request is made,
the person has not complied with the request; and

(d) the Secretary has not exempted the person from having to
comply with the request.

Notel:  Seesection 7 for how to comply with arequest.
Note 2: During the 28 days, the CCR% for the person may still be 30%.

(3) If the person’s claim for child care rebate is a *prospective claim,
once the CCR% for the person is 20%, it remains fixed at that rate
for the purposes of that claim until the person complies with the
request.

(4) If the person’s claim for child care rebate is a *retrospective claim,
once the CCR% for the person is 20%, it remains fixed at that rate
for the purposes of that claim.

Non-compliance with requirement for information about income

C3(1) The CCR% for the person is 20% if:

(a) the person isrequested under the regulations to provide
*information relevant to the calculation of annual income for
the purposes of this Module; and

(b) the person has not provided the information within the period
required by the regulations.

Note: During the period for complying with the request, the CCR% for the
person may still be 30%.

(2) If the person’s claim for child care rebate is a *prospective claim,
once the CCR% for the person if 20%, it remains fixed at that rate
for the purposes of that claim until the person complies with the
request.
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(3) If the person’s claim for child care rebate is a *retrospective claim,
once the CCR% for the person is 20%, it remains fixed at that rate
for the purposes of that claim.

The person’s annual income

C4(1) For the purposes of this Module, the person’s annual incomeisto
be worked out in accordance with the regulations.

(2) Without limiting subpoint (1), the regulations may:
(a) providethat a person’sannua incomeisto include the

income of another person (for example, the person’s partner);
and

(b) identify amountsto be included in a person’sincome; and
(c) identify amounts not to be included in a person’s income; and

(d) provide for the use of estimatesin determining a person’s
income; and

(e) providefor aperson’sincome to be recalculated in certain
circumstances.

(3) Regulations made for the purposes of this point may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

The income cut out point

C5(1) Theincome cut out point, in relation to the person and the week,
is:

(@) if the person has only one *dependent child in the week—
$70,000; or

(b) if the person has more than one dependent child in the
week—the amount worked out in accordance with the
formulain subpoint (2).

Note: The amount specified in this point is to be indexed in accordance with
Module E.

(2) Theformulais:
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$70,000 + [( Number of dependent children — 1) x $3,000 |

Note: The amounts specified in this point are to be indexed in accordance
with Module E.

(3) Inthispaint:

dependent child, in relation to the person, means a *dependent
child of the person or the person’s partner.

Module D—Weekly child care expenditure

Method of cal culating weekly child care expenditure

D1 Theweekly child care expenditure for a person for aweek is
worked out in accordance with Method statement D1.

Method statement D1

Sepl. Work out thetotal of all liabilities that the person, or the
person’s partner, has incurred for qualifying sessions of
care during the week.

Sep 2. Deduct the amountsreferred to in point D2. Theresult is
the uncapped weekly child care expenditure.

Sep 3. Apply the expenditure ceiling specified in point D3 to the
uncapped weekly child care expenditure, then apply the
following rules:

(@ if the uncapped weekly child care expenditure is
less than the expenditure ceiling, the weekly child
care expenditure is equal to the uncapped weekly
child care expenditure;

(b) if the uncapped weekly child care expenditureis
equal to or greater than the expenditure ceiling, the
weekly child care expenditure is equal to the
expenditure ceiling.
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Amounts to be deducted

D2(1) The amountsto be deducted under Step 2 in Method statement D1
are:

(@) any child care assistance that is paid to or on behalf of the
person or the person’s partner for the week; and

(b) any other amount specified in a determination in force under
subpoint (2).

(2) The Minister may determine in writing amounts that are to be
deducted under Step 2.

(3) A determination under subpoint (2) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

The expenditure ceiling

D3 The expenditure ceiling is asfollows:

(a) if rebateis paid in respect of one *dependent child of the
person, or the person’s partner, for the week—$115;

(b) if rebateis paid in respect of two or more dependent children
of the person, or the person’s partner, for the week—$230.

Note: The amounts specified in this point are to be indexed in accordance
with Module E.
Module E—Indexation

Amounts to be indexed

E1 The amounts specified in the table below are to be indexed.

Amountsto beindexed

[tem Amount

1 The amount specified in subpoint A2(2) (definition of
minimum fee)

2 Each amount specified in point C5
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Amountsto beindexed

tem Amount
3 Each amount specified in point D3

SQubstituting a higher amount before first indexation

E2(1) The Minister may, in writing, before the day on which an amount
isfirst indexed, determine that a higher amount is to be substituted
for that amount. The determination has effect accordingly.

(2) A determination under subpoint (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

Regulations on indexation

E3(1) The regulations may:
(a) prescribe when an amount is to be indexed; and
(b) prescribe the way in which an amount is to be indexed; and
(c) make different provision in respect of different amounts.

(2) Regulations made for the purposes of this point may adopt a
provision or provisions of the Social Security Act 1991, with or
without modification.

Conseguence of indexing amounts

E4 If an amount (the indexable amount) is indexed in accordance with
the regulations, this Schedul e has effect as if the new amount (as
indexed) were substituted for the indexable amount on the day
when the indexation takes effect.
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