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Superannuation Contributions and Termination Payments Taxes Legislation Amendment Act 1997
No. 191, 1997



An Act to amend various Acts in relation to superannuation contributions taxes and termination payments taxes, and for related purposes
[Assented to 7 December 1997]
The Parliament of Australia enacts:
[bookmark: _Toc313538257][bookmark: _Toc313693988][bookmark: _Toc317143067][bookmark: _Toc317251939][bookmark: _Toc395931000][bookmark: _Toc395938061][bookmark: _Toc396017357][bookmark: _Toc396110000][bookmark: _Toc396123702][bookmark: _Toc396188014][bookmark: _Toc396194462][bookmark: _Toc396194508][bookmark: _Toc396202555][bookmark: _Toc396206917][bookmark: _Toc396532508][bookmark: _Toc396723001][bookmark: _Toc396724957][bookmark: _Toc396804668][bookmark: _Toc396808780][bookmark: _Toc398713749][bookmark: _Toc398716914][bookmark: _Toc399750342][bookmark: _Toc399751942][bookmark: _Toc399752606][bookmark: _Toc399827752][bookmark: _Toc399832209][bookmark: _Toc399906393][bookmark: _Toc400181370][bookmark: _Toc400333087][bookmark: _Toc405881885][bookmark: _Toc318795567]1  Short title
		This Act may be cited as the Superannuation Contributions and Termination Payments Taxes Legislation Amendment Act 1997.
[bookmark: _FOPNextObject][bookmark: _Toc313692954][bookmark: _Toc313695428][bookmark: _Toc317653189][bookmark: _Toc318795378][bookmark: _Toc320629538][bookmark: _Toc320629619][bookmark: _Toc320629673][bookmark: _Toc320629808][bookmark: _Toc395931001][bookmark: _Toc395938062][bookmark: _Toc396017358][bookmark: _Toc396110001][bookmark: _Toc396123703][bookmark: _Toc396188015][bookmark: _Toc396194463][bookmark: _Toc396194509][bookmark: _Toc396202556][bookmark: _Toc396206918][bookmark: _Toc396532509][bookmark: _Toc396723002][bookmark: _Toc396724958][bookmark: _Toc396804669][bookmark: _Toc396808781][bookmark: _Toc398713750][bookmark: _Toc398716915][bookmark: _Toc399750343][bookmark: _Toc399751943][bookmark: _Toc399752607][bookmark: _Toc399827753][bookmark: _Toc399832210][bookmark: _Toc399906394][bookmark: _Toc400181371][bookmark: _Toc400333088][bookmark: _Toc405881886]2  Commencement
[bookmark: _Toc313692955][bookmark: _Toc313695429][bookmark: _Toc317653190][bookmark: _Toc318795379][bookmark: _Toc320629539][bookmark: _Toc320629620][bookmark: _Toc320629674][bookmark: _Toc320629809]	(1)	Subject to this section, this Act commences on the day on which it receives the Royal Assent.
	(2)	Schedule 3 is taken to have commenced on 5 June 1997, immediately after the commencement of the Superannuation Contributions Tax (Application to the Commonwealth) Act 1997.
	(3)	Items 1 and 2, and 4 to 50, of Schedule 4 are taken to have commenced on 5 June 1997, immediately after the commencement of the Superannuation Contributions Tax (Assessment and Collection) Act 1997.
	(4)	Schedule 5 is taken to have commenced on 5 June 1997, immediately after the commencement of the Superannuation Contributions Tax (Consequential Amendments) Act 1997.
	(5)	Schedule 9 is taken to have commenced on 5 June 1997, immediately after the commencement of the Termination Payments Tax (Assessment and Collection) Act 1997.
[bookmark: _Toc395931002][bookmark: _Toc395938063][bookmark: _Toc396017359][bookmark: _Toc396110002][bookmark: _Toc396123704][bookmark: _Toc396188016][bookmark: _Toc396194464][bookmark: _Toc396194510][bookmark: _Toc396202557][bookmark: _Toc396206919][bookmark: _Toc396532510][bookmark: _Toc396723003][bookmark: _Toc396724959][bookmark: _Toc396804670][bookmark: _Toc396808782][bookmark: _Toc398713751][bookmark: _Toc398716916][bookmark: _Toc399750344][bookmark: _Toc399751944][bookmark: _Toc399752608][bookmark: _Toc399827754][bookmark: _Toc399832211][bookmark: _Toc399906395][bookmark: _Toc400181372][bookmark: _Toc400333089][bookmark: _Toc405881887]3  Schedule(s)
		Subject to section 2, each Act that is specified in a Schedule to this Act is amended or repealed as set out in the applicable items in the Schedule concerned, and any other item in a Schedule to this Act has effect according to its terms.


[bookmark: _Toc395931003][bookmark: _Toc395938064][bookmark: _Toc396017360][bookmark: _Toc396110003][bookmark: _Toc396123705][bookmark: _Toc396188017][bookmark: _Toc396194465][bookmark: _Toc396194511][bookmark: _Toc396202558][bookmark: _Toc396206920][bookmark: _Toc396532511][bookmark: _Toc396723004][bookmark: _Toc396724960][bookmark: _Toc396804671][bookmark: _Toc396808783][bookmark: _Toc398713752][bookmark: _Toc398716917][bookmark: _Toc399750345][bookmark: _Toc399751945][bookmark: _Toc399752609][bookmark: _Toc399827755][bookmark: _Toc399832212][bookmark: _Toc399906396][bookmark: _Toc400181373][bookmark: _Toc400333090][bookmark: _Toc405881888]Schedule 1—Amendment of the Income Tax Assessment Act 1936
  
1  Subsection 27A(1) (at the end of the definition of eligible termination payment)
Add:
	or (r)	an amount received by the taxpayer as a result of the commutation of a pension payable from a constitutionally protected fund (within the meaning of Part IX) solely for the purpose of paying a superannuation contributions surcharge (as defined in section 38 of the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997).
2  Paragraph 202(l) and subsection 202DH(1)
After “1997” (first occurring), insert “, the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997”.
3  Subsection 202DJ(1)
Repeal the subsection, substitute:
	(1)	If a person who is:
	(a)	a beneficiary of an eligible superannuation entity or of a regulated exempt public sector superannuation scheme; or
	(b)	 a member of a constitutionally protected superannuation fund; or
	(c)	the holder of an RSA;
has quoted his or her tax file number as mentioned in subregulation 98(8) or regulation 100 of the Income Tax Regulations, the person is taken, so long as he or she continues to be such a beneficiary, member or holder, to have quoted that tax file number to the trustee of the entity, scheme or fund or to the RSA provider, as the case may be, in connection with the operation or possible future operation of the Superannuation Contributions Tax (Assessment and Collection) Act 1997, the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997 and the Termination Payments Tax (Assessment and Collection) Act 1997.
4  Subsection 202DJ(2)
Insert:
constitutionally protected superannuation fund has the same meaning as constitutionally protected fund has in Part IX.
5  After paragraph 214A(2)(f)
Insert:
	(fa)	section 18 of the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997; or 


[bookmark: _Toc395938065][bookmark: _Toc396017361][bookmark: _Toc396110004][bookmark: _Toc396123706][bookmark: _Toc396188018][bookmark: _Toc396194466][bookmark: _Toc396194512][bookmark: _Toc396202559][bookmark: _Toc396206921][bookmark: _Toc396532512][bookmark: _Toc396723005][bookmark: _Toc396724961][bookmark: _Toc396804672][bookmark: _Toc396808784][bookmark: _Toc398713753][bookmark: _Toc398716918][bookmark: _Toc399750346][bookmark: _Toc399751946][bookmark: _Toc399752610][bookmark: _Toc399827756][bookmark: _Toc399832213][bookmark: _Toc399906397][bookmark: _Toc400181374][bookmark: _Toc400333091][bookmark: _Toc405881889]Schedule 2—Amendment of the Income Tax Assessment Act 1997
  
1  Section 12-5
Insert in their appropriate alphabetical positions, determined on a letter‑by‑letter basis:
	superannuation contributions surcharge
	

	no deduction 	
	26-60

	termination payments surcharge	
	

	no deduction 	
	26-65


2  After section 26‑55
Insert:
[bookmark: _Toc395938066][bookmark: _Toc396017362][bookmark: _Toc396110005][bookmark: _Toc396123707][bookmark: _Toc396188019][bookmark: _Toc396194467][bookmark: _Toc396194513][bookmark: _Toc396202560][bookmark: _Toc396206922][bookmark: _Toc396532513][bookmark: _Toc396723006][bookmark: _Toc396724962][bookmark: _Toc396804673][bookmark: _Toc396808785][bookmark: _Toc398713754][bookmark: _Toc398716919][bookmark: _Toc399750347][bookmark: _Toc399751947][bookmark: _Toc399752611][bookmark: _Toc399827757][bookmark: _Toc399832214][bookmark: _Toc399906398][bookmark: _Toc400181375][bookmark: _Toc400333092][bookmark: _Toc405881890]26‑60  Superannuation contributions surcharge
		You cannot deduct under this Act:
	(a)	a superannuation contributions surcharge within the meaning of the Superannuation Contributions Tax (Assessment and Collection) Act 1997; or
	(b)	a superannuation contributions surcharge within the meaning of the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997.
[bookmark: _Toc396123708][bookmark: _Toc396188020][bookmark: _Toc396194468][bookmark: _Toc396194514][bookmark: _Toc396202561][bookmark: _Toc396206923][bookmark: _Toc396532514][bookmark: _Toc396723007][bookmark: _Toc396724963][bookmark: _Toc396804674][bookmark: _Toc396808786][bookmark: _Toc398713755][bookmark: _Toc398716920][bookmark: _Toc399750348][bookmark: _Toc399751948][bookmark: _Toc399752612][bookmark: _Toc399827758][bookmark: _Toc399832215][bookmark: _Toc399906399][bookmark: _Toc400181376][bookmark: _Toc400333093][bookmark: _Toc405881891]26-65  Termination payments surcharge
		You cannot deduct under this Act a termination payments surcharge within the meaning of the Termination Payments Tax (Assessment and Collection) Act 1997.


[bookmark: _Toc395931004][bookmark: _Toc395938067][bookmark: _Toc396017363][bookmark: _Toc396110006][bookmark: _Toc396123709][bookmark: _Toc396188021][bookmark: _Toc396194469][bookmark: _Toc396194515][bookmark: _Toc396202562][bookmark: _Toc396206924][bookmark: _Toc396532515][bookmark: _Toc396723008][bookmark: _Toc396724964][bookmark: _Toc396804675][bookmark: _Toc396808787][bookmark: _Toc398713756][bookmark: _Toc398716921][bookmark: _Toc399750349][bookmark: _Toc399751949][bookmark: _Toc399752613][bookmark: _Toc399827759][bookmark: _Toc399832216][bookmark: _Toc399906400][bookmark: _Toc400181377][bookmark: _Toc400333094][bookmark: _Toc405881892]Schedule 3—Amendment of the Superannuation Contributions Tax (Application to the Commonwealth) Act 1997
  
1  Section 3
Omit “Any”, substitute “Subject to subsection (2), any”.
2  At the end of section 3
Add:
	(2)	For the purposes of the application of the Superannuation Contributions Tax (Assessment and Collection) Act 1997 to a trustee of an unfunded defined benefits superannuation scheme to whom section 5 of this Act applies, a reference in that Act to superannuation contributions surcharge includes a reference to superannuation contributions surcharge that is payable because of the operation of that section.


[bookmark: _Toc389021634][bookmark: _Toc389032807][bookmark: _Toc389380795][bookmark: _Toc389623527][bookmark: _Toc390062873][bookmark: _Toc390070790][bookmark: _Toc390145073][bookmark: _Toc390157981][bookmark: _Toc391798607][bookmark: _Toc391798708][bookmark: _Toc391799278][bookmark: _Toc391799624][bookmark: _Toc391800532][bookmark: _Toc391802152][bookmark: _Toc391867316][bookmark: _Toc392046751][bookmark: _Toc393019936][bookmark: _Toc395931005][bookmark: _Toc395938068][bookmark: _Toc396017364][bookmark: _Toc396110007][bookmark: _Toc396123710][bookmark: _Toc396188022][bookmark: _Toc396194470][bookmark: _Toc396194516][bookmark: _Toc396202563][bookmark: _Toc396206925][bookmark: _Toc396532516][bookmark: _Toc396723009][bookmark: _Toc396724965][bookmark: _Toc396804676][bookmark: _Toc396808788][bookmark: _Toc398713757][bookmark: _Toc398716922][bookmark: _Toc399750350][bookmark: _Toc399751950][bookmark: _Toc399752614][bookmark: _Toc399827760][bookmark: _Toc399832217][bookmark: _Toc399906401][bookmark: _Toc400181378][bookmark: _Toc400333095][bookmark: _Toc405881893]Schedule 4—Amendment of the Superannuation Contributions Tax (Assessment and Collection) Act 1997
  
1  Section 6 (seventh dot point)
Omit “the contributions are withdrawn from the fund in which they are held or are rolled over, or”.
2  Section 6 (ninth dot point)
Omit:
•	A superannuation provider may reduce a member’s benefit to take account of surcharge or advance contribution paid on the member’s contributions.
3  At the end of section 7
Add:
No surcharge is payable if surcharge is payable under another Act
	(4)	Surcharge is not payable on a member’s surchargeable contributions if surcharge is payable on those contributions under the Superannuation Contributions Tax (Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997.
4  At the end of subsection 8(1)
Add:
•	In the case of members of accumulated benefits schemes, the surchargeable contributions are calculated by reference to amounts actually paid to the superannuation providers.
•	In the case of members of defined benefits schemes, the surchargeable contributions are based on their respective annual salaries multiplied by a notional factor to equate the effective increase in the values of the benefits under the schemes in the financial year to the level of contributions to equivalent accumulated benefits schemes.
5  Paragraph 8(2)(a)
Repeal the paragraph, substitute:
	(a)	either of the following applies:
	(i)	any amounts are paid for or by a member to a superannuation (accumulated benefits) provider for a financial year;
	(ii)	there is an allocated surplus amount in relation to a member in respect of a financial year after the 1996-97 financial year; and

6  Subsection 8(2)
Omit all the words after paragraph (b), substitute:
the member’s surchargeable contributions for the financial year are the sum of:
	(c)	so much of the amounts referred to in subparagraph (a)(i) as:
	(i)	are taxable contributions under subparagraph 274(1)(a)(i), (b)(ii), (ba)(i) or (ba)(iv) or paragraph 274(1)(d) or (e) of the Income Tax Assessment Act; or
	(ii)	are allowed as deductions to the member under section 82AAT of that Act; or
	(iii)	subject to subsection (2A), are specified roll-over amounts that constitute amounts accrued after 20 August 1996 that are eligible termination payments under paragraph (a) of the definition of eligible termination payment in subsection 27A(1) of that Act and are rolled over on or after 1 July 1997; and
	(d)	any allocated surplus amounts referred to in subparagraph (a)(ii).
7  After subsection 8(2)
Insert:
	(2A)	If an eligible termination payment within the meaning of subparagraph (2)(c)(iii) has been made or is made to or for a taxpayer after 20 August 1996 and before 20 August 2001, surcharge is payable only on the part of the eligible termination payment that is worked out using the formula:

		
where:
post-20 August 1996 period means the number of days in the period of the taxpayer’s employment for which the eligible termination payment was made that occurred after 20 August 1996.
total period means the number of days in the period of the taxpayer’s employment for which the eligible termination payment was made.
8  Paragraph 8(4)(a)
Repeal the paragraph, substitute:
	(a)	if any amounts were paid for or by the member to a superannuation (accumulated benefits) provider for the financial year or there was an allocated surplus amount in relation to the member in respect of the financial year—the part of so much of those amounts that would otherwise be the member’s surchargeable contributions as was paid to the provider or allocated to the member after 7.30 pm by legal time in the Australian Capital Territory on 20 August 1996; or
Note:	The heading to subsection 10(3) is altered by omitting “hold” and substituting “be the holder of the”.
9  Subsection 13(1)
Repeal the subsection, substitute:
	(1)	This section applies in respect of every member.
10  Subsection 13(2)
Omit all the words before paragraph (a), substitute:
		Each superannuation provider must, after the end of each financial year but not later than the notification date for the financial year or such later date (if any) as the Commissioner allows, give the Commissioner, in respect of each member in relation to whom the provider was a superannuation provider at the end of the financial year, a statement setting out:
Note:	The heading to subsection 13(2) is replaced by “Superannuation provider to give statement to Commissioner at end of financial year”.
11  Subsection 13(3)
Omit all the words before paragraph (a), substitute:
		If, after 7.30 pm by legal time in the Australian Capital Territory on 20 August 1996, any of the contributed amounts in relation to the member were or are paid by a superannuation provider to the member, the provider must, not later than the notification date for the financial year in which the payment was or is made or such later date (if any) as the Commissioner allows, give the Commissioner a statement setting out:
12  At the end of subsection 13(3)
Add:
	; and (d)	any other matters required by the regulations.
13  Paragraph 13(4)(a)
After “transferred” (last occurring), insert “or such later date (if any) as the Commissioner allows”.
14  Before subparagraph 13(4)(a)(i)
Insert:
	(ia)	the name and address of the other provider; and
15  Subparagraph 13(4)(a)(ii)
Repeal the subparagraph, substitute:
	(ii)	the particulars referred to in subsection (7); and
	(iii)	any other matters required by the regulations; or
Note:	The heading to subsection 13(4) is replaced by “Statements to be given by superannuation provider that transfers contributed amounts to another superannuation provider”.
16  At the end of paragraph 13(4)(b)
Add “and any other matters required by the regulations”.
17  After subsection 13(4)
Insert:
Statement to be given by superannuation provider to which contributed amounts have been transferred
	(4A)	If, after 7.30 pm by legal time in the Australian Capital Territory on 20 August 1996, any of the contributed amounts were or are transferred by a superannuation provider to another superannuation provider, the other provider must give to the provider:
	(a)	if the amounts were or are transferred in the 1996‑97 financial year or the 1997‑98 financial year—not later than the notification date for the financial year in which the amounts were or are transferred; or
	(b)	if the amounts were or are transferred in a later financial year—within 30 days after the day on which the amounts were or are transferred;
a statement setting out any matters required by the regulations.
18  Subsection 13(5)
Repeal the subsection, substitute:
Information to be given to member 
	(5)	A superannuation provider who is required to give a statement to the Commissioner under this section must, not later than 12 months after the statement is given, give to the member the particulars referred to in subsection (7) that are required to be included in the statement.
19  Subsection 13(6)
Repeal the subsection, substitute:
Offences
	(6)	A superannuation provider who contravenes this section is guilty of an offence punishable on conviction by a fine of not more than 60 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
20  Subsection 13(7)
After “transferred amounts”, insert “(if any) in relation to the member for the financial year”.
21  Subparagraph 13(7)(a)(i)
Omit “paragraph 8(2)(c)”, substitute “subparagraph 8(2)(c)(i)”.
22  Subparagraph 13(7)(a)(ii)
Omit “paragraph 8(2)(e)”, substitute “subparagraph 8(2)(c)(iii)”.
23  At the end of paragraph 13(7)(a)
Add:
	(iii)	the total of the allocated surplus amounts referred to in paragraph 8(2)(d); or
24  Subsection 14(4)
Repeal the subsection, substitute:
Offences
	(4)	A person who contravenes this section is guilty of an offence punishable on conviction by a fine of not more than 60 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
25  After section 14
Insert:
[bookmark: _Toc396188024][bookmark: _Toc396194472][bookmark: _Toc396194518][bookmark: _Toc396202565][bookmark: _Toc396206927][bookmark: _Toc396532518][bookmark: _Toc396723010][bookmark: _Toc396724966][bookmark: _Toc396804677][bookmark: _Toc396808789][bookmark: _Toc398713758][bookmark: _Toc398716923][bookmark: _Toc399750351][bookmark: _Toc399751951][bookmark: _Toc399752615][bookmark: _Toc399827761][bookmark: _Toc399832218][bookmark: _Toc399906402][bookmark: _Toc400181379][bookmark: _Toc400333096][bookmark: _Toc405881894]14A  Commissioner may require member to provide information as to the holder of the member’s surchargeable contributions
	(1)	The Commissioner may, at any time and from time to time, by written notice served on a member, require the member to give the Commissioner, within a period stated in the notice (being a period of not less than 21 days from the date of service of the notice), a statement setting out:
	(a)	the name and address of any person who is the holder of surchargeable contributions of the member; and
	(b)	any other matters required by the regulations.
	(2)	A person on whom such a notice is served must not fail to comply with the notice.
Penalty:	50 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
[bookmark: _Toc396194473][bookmark: _Toc396194519][bookmark: _Toc396202566][bookmark: _Toc396206928][bookmark: _Toc396532519]26  Subsection 16(6)
After “Commissioner”, insert “, within one month after the day on which the lump sum, or the first instalment of pension or annuity, becomes payable,”.
27  Subsection 16(7)
Omit “deferred amount in the surcharge debt account”, substitute “amount by which the surcharge debt account is in debit”.
28  Subsections 17(2) and (3)
Repeal the subsections, substitute:
Advance instalment to reduce surcharge
	(2)	If surcharge is assessed on the contributions:
	(a)	the Commissioner is to apply the advance instalment to reduce the surcharge payable; and
	(b)	if the instalment exceeds the surcharge:
	(i)	the excess is to be applied in reduction of any liability of the holder of the contributions under this Act; and
	(ii)	any amount remaining is to be paid to the holder of the contributions.
Repayment of advance instalment if no surcharge
	(3)	If no surcharge is assessed on the contributions:
	(a)	the advance instalment is to be applied in reduction of any liability of the holder of the contributions under this Act; and
	(b)	any amount remaining is to be paid to the holder of the contributions.
29  Paragraph 18(1)(b)
Repeal the paragraph.
30  Subsection 19(3)
Omit “(2)(c)”, substitute “(2)(a), (b) or (c)”.
31  Subsection 19(5)
Repeal the subsection, substitute:
Amendment reducing surcharge
	(5)	If, as a result of the amendment of the assessment, the amount of surcharge is reduced:
	(a)	the amount by which the surcharge is reduced is taken never to have been payable; and
	(b)	the Commissioner must:
	(i)	refund the amount of any surcharge overpaid; or
	(ii)	apply that amount against any liability of the holder of the surchargeable contributions to the Commonwealth under this Act, and refund to the holder any part of that amount not so applied.
32  Paragraph 20(6)(b)
Repeal the paragraph, substitute:
	(b)	the difference is to be applied in reduction of any liability of the holder of the surchargeable contributions under this Act; and
	(c)	any amount remaining is to be paid to the holder of the surchargeable contributions.
33  Section 24
Omit “the member may object”, substitute “the member or a superannuation provider may object”.
34  Subsections 25(1), (2) and (3)
Repeal the subsections, substitute:
Penalty for non‑payment
	(1)	If an amount of surcharge, advance instalment, interest under section 21 or 22, or penalty payable under a previous application of this subsection, that is payable by a person remains unpaid after the time when it became due and payable, the person is liable to pay to the Commonwealth, for each day on which the amount remains unpaid, a penalty on the unpaid amount at such annual rate or rates as are provided for interest payments by section 214A of the Income Tax Assessment Act.
When late payment penalty becomes due and payable
	(2)	Late payment penalty on an amount of surcharge, advance instalment, or interest under section 21 or 22, is due and payable on the day after the day on which the amount of surcharge, advance instalment or interest became due and payable.
	(3)	Late payment penalty on an amount of penalty payable under subsection (1) is due and payable on the day after the day on which that amount of penalty became due and payable.
Judgment for payment
	(3A)	If judgment is given by, or entered in, a court for the payment of:
	(a)	an amount of surcharge, advance instalment, interest under section 21 or 22 or late payment penalty; or
	(b)	an amount that includes an amount of surcharge, advance instalment, interest under section 21 or 22 or late payment penalty;
the amount of surcharge, advance instalment, interest or late payment penalty is not taken, for the purposes of subsection (1), to have ceased to be due and payable merely because of the giving or entering of the judgment.
Commissioner’s right to sue not affected
	(3B)	This section does not prevent the Commissioner from suing for the recovery of any unpaid surcharge, advance instalment, interest or late payment penalty at any time after it becomes due and payable.
35  Subsection 32(2) (note)
Repeal the note, substitute:
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	Subsection 4B(2) of the Crimes Act 1914 allows a court to impose in respect of an offence an appropriate fine instead of, or in addition to, a term of imprisonment. The maximum fine that a court can impose on an individual is worked out by multiplying the resulting number by the amount of a penalty unit. The amount of a penalty unit is stated in section 4AA of that Act. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
36  At the end of subsection 32(8)
Add:
Note:	In a prosecution for an offence against subsection (2), the defendant bears an evidential burden in relation to the matters in paragraphs (2)(c) and (d) and subsections (3), (6), (7) and (8) (see subsection 13.3(3) of the Criminal Code).
37  After section 34
Insert:
[bookmark: _Toc399751952][bookmark: _Toc399752616][bookmark: _Toc399827762][bookmark: _Toc399832219][bookmark: _Toc399906403][bookmark: _Toc400181380][bookmark: _Toc400333097][bookmark: _Toc405881895]34A  Exclusion of certain members
		This Act does not apply to a person who is a member because he or she is a judge of a court of a Territory at the commencement of this Act.
38  Section 35
Repeal the section, substitute:
[bookmark: _Toc396723011][bookmark: _Toc396724967][bookmark: _Toc396804678][bookmark: _Toc396808790][bookmark: _Toc398713759][bookmark: _Toc398716924][bookmark: _Toc399750352][bookmark: _Toc399751953][bookmark: _Toc399752617][bookmark: _Toc399827763][bookmark: _Toc399832220][bookmark: _Toc399906404][bookmark: _Toc400181381][bookmark: _Toc400333098][bookmark: _Toc405881896]35  Information to be given to Commissioner by superannuation provider who pays surcharge or advance instalment
	(1)	A superannuation provider who makes a payment to the Commissioner of surcharge or advance instalment on a member’s surchargeable contributions for a financial year must give the Commissioner, within a period notified to the provider by the Commissioner, a statement setting out such information as is required by the regulations.
	(2)	The information that may be required includes information about other members or former members in relation to whom the provider is or was a superannuation provider.
Penalty:	60 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
[bookmark: _Toc396110008][bookmark: _Toc396123711][bookmark: _Toc396188023][bookmark: _Toc396194471][bookmark: _Toc396194517][bookmark: _Toc396202564][bookmark: _Toc396206926][bookmark: _Toc396532517][bookmark: _Toc396723012][bookmark: _Toc396724968][bookmark: _Toc396804679][bookmark: _Toc396808791][bookmark: _Toc398713760][bookmark: _Toc398716925][bookmark: _Toc399750353][bookmark: _Toc399751954][bookmark: _Toc399752618][bookmark: _Toc399827764][bookmark: _Toc399832221][bookmark: _Toc399906405][bookmark: _Toc400181382][bookmark: _Toc400333099][bookmark: _Toc405881897]35A  Contravention notices
Service of notice
	(1)	If the Commissioner has reason to believe that a superannuation provider has contravened section 13, 14 or 35, the Commissioner may cause a notice (a contravention notice) to be served on the provider in accordance with the regulations.
Particulars to be included in the notice
	(2)	A contravention notice is to set out:
	(a)	particulars of the alleged contravention; and
	(b)	the prescribed penalty for the contravention and the person to whom, the place at which, and the manner in which, the penalty may be paid; and
	(c)	the date of the notice and a statement that the penalty may be paid within 14 days after that date;
and may contain any other particulars that the Commissioner thinks necessary.
Notification that person may pay prescribed penalty
	(3)	A contravention notice is to state that, if the provider does not wish the matter to be dealt with by a court, the provider may lodge with the Commissioner a signed statement to that effect in the manner stated in the notice and pay the prescribed penalty for the contravention.
Prescribed penalty
	(4)	For the purposes of this section, the prescribed penalty for a contravention is $500 for each week or part of a week during which the contravention continues.
Consequences of payment of prescribed penalty
	(5)	If:
	(a)	a contravention notice has been served on a superannuation provider; and
	(b)	before the end of the period of 14 days stated in the notice or, if the Commissioner so allows, at any time before service of a summons in respect of the contravention, the amount of the prescribed penalty is paid in accordance with the notice; and
	(c)	a statement, signed by the provider, to the effect that the provider does not wish the matter to be dealt with by a court, is received by the person to whom the amount of the penalty is paid; and
	(d)	the contravention that resulted in the service of the contravention notice has ceased;
the following provisions have effect:
	(e)	any liability of the provider in respect of the contravention is taken to be discharged;
	(f)	no further proceedings are to be taken in respect of the contravention;
	(g)	no conviction for the contravention is taken to have been recorded.
Payment by cheque
	(6)	If the amount of the prescribed penalty is paid by cheque, payment is taken not to be made unless the cheque is honoured upon presentation.
Other proceedings not affected
	(7)	Except as provided by subsection (5), this section does not prejudice or affect the institution or prosecution of proceedings in respect of a contravention of section 13, 14 or 35 or limit the amount of the fine that may be imposed by a court in respect of such a contravention.
No requirement to serve contravention notice
	(8)	This section does not require the service of a contravention notice or affect the liability of a person to be prosecuted in a court in respect of a contravention of section 13, 14 or 35 in relation to which a contravention notice has not been served.
39  After section 35
Insert:
[bookmark: _Toc405881898]35A  Prohibition of avoidance schemes
		A superannuation provider or fund trustee must not enter into, commence to carry out, or carry out, a scheme if the superannuation provider or fund trustee entered into, commenced to carry out, or carried out, the scheme or any part of the scheme with the intention that the scheme would result, or be likely to result, in the avoidance of the surcharge tax, including through the use of allocated surplus amounts.
40  Section 36
Omit “this Act”, substitute “this Part”.
41  Subsection 40(5)
Repeal the subsection, substitute:
Offences
	(5)	A superannuation provider who contravenes this section is guilty of an offence punishable on conviction by a fine of not more than 60 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
Note 3:	In a prosecution for an offence against subsection (5), the defendant bears an evidential burden in relation to the matter in subsection (4) (see subsection 13.3(3) of the Criminal Code).
42  After section 40
Insert:
[bookmark: _Toc396188025][bookmark: _Toc396194474][bookmark: _Toc396194520][bookmark: _Toc396202567][bookmark: _Toc396206929][bookmark: _Toc396532520][bookmark: _Toc396723013][bookmark: _Toc396724969][bookmark: _Toc396804680][bookmark: _Toc396808792][bookmark: _Toc398713761][bookmark: _Toc398716926][bookmark: _Toc399750354][bookmark: _Toc399751955][bookmark: _Toc399752619][bookmark: _Toc399827765][bookmark: _Toc399832222][bookmark: _Toc399906406][bookmark: _Toc400181383][bookmark: _Toc400333100][bookmark: _Toc405881899]40A  Commissioner may collect money from person who owes money to a surcharge payer
	(1)	This section allows the Commissioner to collect money from a person who owes money to a surcharge payer who has a surcharge debt.
	(2)	The Commissioner may direct a person (the third party) who owes, or may later owe, money (the available money) to the surcharge payer to pay some or all of the available money to the Commissioner in accordance with the direction. The Commissioner must send a copy of the direction to the surcharge payer to the last place of address known to the Commissioner.
	(3)	The direction cannot require an amount to be paid to the Commissioner at a time before it becomes owing by the third party to the surcharge payer.
	(4)	The third party must comply with the direction, so far as the third party is able to do so.
Penalty:	20 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
	(5)	If a person is convicted of an offence in relation to a refusal or failure of the third party to comply with subsection (4), the court may (in addition to imposing a penalty on the convicted person) order the convicted person to pay to the Commissioner an amount up to the amount involved in the refusal or failure of the third party.
	(6)	Any payment made by the third party under this section is taken to have been made with the authority of the surcharge payer and of all other persons concerned, and the third party is indemnified for the payment.
	(7)	If the whole of the surcharge debt of the surcharge payer is discharged before any payment is made by the third party, the Commissioner must immediately give notice to the third party of that fact.
	(8)	The third party is taken to owe money to the surcharge payer if:
	(a)	money is due or accruing by the third party to the surcharge payer; or
	(b)	the third party holds money for or on account of the surcharge payer; or
	(c)	the third party holds money on account of some other person for payment to the surcharge payer; or
	(d)	the third party has authority from some other person to pay money to the surcharge payer;
whether or not the payment of the money to the surcharge payer is dependent on a pre‑condition that has not been fulfilled.
	(9)	For the purposes of this section, money that has been paid by a person to a building society for the issue of withdrawable shares in the capital of the society, but has not been repaid, is taken to be:
	(a)	if the money is repayable on demand—money due by the building society to the person; or
	(b)	if the money is not repayable on demand—money that may become due by the building society to the person.
	(10)	In this section:
building society means a society registered or incorporated as a building society, co‑operative housing society or other similar society under the law in force in a State or Territory.
person includes:
	(a)	the Commonwealth, a State or a Territory; and
	(b)	a public authority of the Commonwealth or of a State or Territory, whether or not the authority is incorporated.
surcharge debt means any of the following amounts payable by a person (whether or not the amount has become due for payment):
	(a)	superannuation contributions surcharge;
	(b)	advance instalment;
	(c)	interest;
	(d)	late payment penalty;
	(e)	a judgment debt, or costs, for surcharge, advance instalment, interest or late payment penalty;
	(f)	a fine, or costs, that a court has imposed for an offence against this Act;
	(g)	an amount that a court has ordered the person to pay to the Commissioner, following conviction of the person for an offence against this Act.
surcharge payer means a person who is liable to pay the superannuation contributions surcharge on a member’s surchargeable contributions for a financial year.
43  Section 42
Repeal the section, substitute:
[bookmark: _Toc396202568][bookmark: _Toc396206930][bookmark: _Toc396532521][bookmark: _Toc396723014][bookmark: _Toc396724970][bookmark: _Toc396804681][bookmark: _Toc396808793][bookmark: _Toc398713762][bookmark: _Toc398716927][bookmark: _Toc399750355][bookmark: _Toc399751956][bookmark: _Toc399752620][bookmark: _Toc399827766][bookmark: _Toc399832223][bookmark: _Toc399906407][bookmark: _Toc400181384][bookmark: _Toc400333101][bookmark: _Toc405881900]42  Regulations
		The Governor‑General may make regulations prescribing matters:
	(a)	required or permitted by this Act to be prescribed; or
	(b)	necessary or convenient to be prescribed for carrying out or giving effect to this Act;
and, in particular, prescribing:
	(c)	how statements are to be given to the Commissioner; and
	(d)	penalties, not exceeding a fine of 5 penalty units, for offences against the regulations.
44  Section 43 (at the end of subparagraph (a)(i) of the definition of adjusted taxable income)
Add “or”.
45  Section 43
Insert:
allocated surplus amount, in relation to a member of a superannuation fund in relation to a financial year, means an amount that is allocated by the relevant superannuation (accumulated benefits) provider for the benefit of the member in respect of the financial year (other than an amount paid for or by the member to the provider) to the extent to which the allocated amount exceeds an amount that, in the opinion of an eligible actuary according to Australian actuarial practice, is reasonable having regard to:
	(a)	the amounts paid by or for the member to the provider; and
	(b)	the fund’s investment earnings relating to the member’s interest in the fund; and
	(c)	any other relevant matters.
46  Section 43 (definition of contributed amounts)
Repeal the definition, substitute:
contributed amounts, in relation to a member in relation to a financial year, means:
	(a)	amounts paid for or by the member to a superannuation provider for the financial year; or
	(b)	any allocated surplus amount in relation to the member in respect of the financial year.
47  Section 43 (definition of notional surchargeable contributions factor)
Omit “for amounts paid”, substitute “in relation”.
48  Section 43 (definition of superannuation contributions surcharge or surcharge)
Repeal the definition, substitute:
superannuation contributions surcharge or surcharge means the tax imposed by the Superannuation Contributions Tax Imposition Act 1997.
49  Section 43 (definition of surcharge)
Repeal the definition.
50  Section 43 (definition of unfunded defined benefits superannuation scheme)
Repeal the definition, substitute:
unfunded defined benefits superannuation scheme means a defined benefits superannuation scheme:
	(a)	in respect of which no fund is established for the purposes of the scheme; or
	(b)	under which all or some of the amounts that will be required for the payment of benefits are not paid into the fund established for the purposes of the scheme or are not so paid until the members become entitled to receive the benefits.


[bookmark: _Toc392046752][bookmark: _Toc393019937][bookmark: _Toc395931006][bookmark: _Toc395938069][bookmark: _Toc396017365][bookmark: _Toc396110009][bookmark: _Toc396123712][bookmark: _Toc396188026][bookmark: _Toc396194475][bookmark: _Toc396194521][bookmark: _Toc396202569][bookmark: _Toc396206931][bookmark: _Toc396532522][bookmark: _Toc396723015][bookmark: _Toc396724971][bookmark: _Toc396804682][bookmark: _Toc396808794][bookmark: _Toc398713763][bookmark: _Toc398716928][bookmark: _Toc399750356][bookmark: _Toc399751957][bookmark: _Toc399752621][bookmark: _Toc399827767][bookmark: _Toc399832224][bookmark: _Toc399906408][bookmark: _Toc400181385][bookmark: _Toc400333102][bookmark: _Toc405881901]Schedule 5—Amendment of the Superannuation Contributions Tax (Consequential Amendments) Act 1997
  
1  Item 2 of Schedule 2
Omit “129”, substitute “131”.
2  Item 3 of Schedule 2
Omit “130(b)”, substitute “132(b)”.
3  Item 4 of Schedule 2
Omit “131(1)(a)”, substitute “133(1)(a)”.
4  Item 5 of Schedule 2
Omit “132”, substitute “134”.
5  Item 6 of Schedule 2
Omit “133(1)”, substitute “135(1)”.
6  Item 7 of Schedule 2
Omit “134(1)(b)”, substitute “136(1)(b)”.
7  Item 8 of Schedule 2
Omit “134(1)”, substitute “136(1)”.
8  Item 9 of Schedule 2
Omit “134(3)”, substitute “136(3)”.
9  Item 10 of Schedule 2
Omit “135(1)”, substitute “137(1)”.
10  Item 11 of Schedule 2
Omit “136(1)(b)”, substitute “138(1)(b)”.
11  Item 12 of Schedule 2
Omit “137”, substitute “139”.
12  Item 13 of Schedule 2
Omit “137(b)”, substitute “139(b)”.
13  Item 14 of Schedule 2
Omit “138(c)”, substitute “140(c)”.
14  Item 15 of Schedule 2
Omit “139(a)”, substitute “141(a)”.
15  Item 16 of Schedule 2
Omit “140(2)(a)”, substitute “142(2)(a)”.
16  Item 17 of Schedule 2
Omit “141(a)”, substitute “143(a)”.
17  Item 18 of Schedule 2
Omit “142(3)(a)(ii)”, substitute “144(3)(a)(ii)”.
18  Item 19 of Schedule 2
Omit “145A”, substitute “147A”.
[bookmark: _Toc398713764]

[bookmark: _Toc398716929][bookmark: _Toc399750357][bookmark: _Toc399751958][bookmark: _Toc399752622][bookmark: _Toc399827768][bookmark: _Toc399832225][bookmark: _Toc399906409][bookmark: _Toc400181386][bookmark: _Toc400333103][bookmark: _Toc405881902]Schedule 6—Amendment of the Superannuation Industry (Supervision) Act 1993
  
1  Section 299W (definition of Surcharge Acts)
Repeal the definition, substitute:
Surcharge Acts means:
	(a)	the Superannuation Contributions Tax (Assessment and Collection) Act 1997; and
	(b)	the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997; and
	(c)	the Termination Payments Tax (Assessment and Collection) Act 1997.


[bookmark: _Toc389021636][bookmark: _Toc389032809][bookmark: _Toc389380797][bookmark: _Toc389623529][bookmark: _Toc390062875][bookmark: _Toc390070792][bookmark: _Toc390145076][bookmark: _Toc390157983][bookmark: _Toc391798609][bookmark: _Toc391798710][bookmark: _Toc391799280][bookmark: _Toc391799626][bookmark: _Toc391800534][bookmark: _Toc391802154][bookmark: _Toc391867318][bookmark: _Toc392046754][bookmark: _Toc393019939][bookmark: _Toc395931008][bookmark: _Toc395938071][bookmark: _Toc396017367][bookmark: _Toc396110011][bookmark: _Toc396123714][bookmark: _Toc396188028][bookmark: _Toc396194477][bookmark: _Toc396194523][bookmark: _Toc396202571][bookmark: _Toc396206932][bookmark: _Toc396532523][bookmark: _Toc396723016][bookmark: _Toc396724972][bookmark: _Toc396804683][bookmark: _Toc396808795][bookmark: _Toc398713765][bookmark: _Toc398716930][bookmark: _Toc399750358][bookmark: _Toc399751959][bookmark: _Toc399752623][bookmark: _Toc399827769][bookmark: _Toc399832226][bookmark: _Toc399906410][bookmark: _Toc400181387][bookmark: _Toc400333104][bookmark: _Toc405881903]Schedule 7—Amendment of the Superannuation (Resolution of Complaints) Act 1993
  
1  Subsection 3(2) (definition of superannuation provider)
Repeal the definition, substitute:
superannuation provider means a person who is a superannuation provider within the meaning of the Superannuation Contributions Tax (Assessment and Collection) Act 1997 or the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997.
2  Subsection 15CA(1)
Repeal the subsection, substitute:
	(1)	If a superannuation provider has given the Commissioner of Taxation a statement under:
	(a)	section 13 of the Superannuation Contributions Tax (Assessment and Collection) Act 1997; or
	(b)	section 12 of the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997;
setting out an amount or amounts in respect of a person, the person may make a complaint (other than an excluded complaint) to the Tribunal that the decision to set out the amount or amounts in the statement was unfair or unreasonable.
3  Subsection 15CA(2)
After “1997”, insert “or section 12 of the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997”.
[bookmark: _Toc398713766][bookmark: _Toc398716931][bookmark: _Toc399750359][bookmark: _Toc399751960][bookmark: _Toc399752624][bookmark: _Toc399827770][bookmark: _Toc399832227][bookmark: _Toc399906411][bookmark: _Toc400181388][bookmark: _Toc400333105][bookmark: _Toc405881904]Schedule 8—Amendment of the Taxation (Interest on Overpayments and Early Payments) Act 1983
  
1  After Part IID
Insert:
[bookmark: _Toc398713767][bookmark: _Toc398716932][bookmark: _Toc399750360][bookmark: _Toc399751961][bookmark: _Toc399752625][bookmark: _Toc399827771][bookmark: _Toc399832228][bookmark: _Toc399906412][bookmark: _Toc400181389][bookmark: _Toc400333106][bookmark: _Toc405881905]Part IIE—Interest on overpayments resulting from certain amendments of assessments made under the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997
[bookmark: _Toc398713768][bookmark: _Toc398716933][bookmark: _Toc399750361][bookmark: _Toc399751962][bookmark: _Toc399752626][bookmark: _Toc399827772][bookmark: _Toc399832229][bookmark: _Toc399906413]  
[bookmark: _Toc400181390][bookmark: _Toc400333107][bookmark: _Toc405881906]8U  Interpretation
		Expressions used in this Part that are defined in the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997 have the same meanings as in that Act.
[bookmark: _Toc398713769][bookmark: _Toc398716934][bookmark: _Toc399750362][bookmark: _Toc399751963][bookmark: _Toc399752627][bookmark: _Toc399827773][bookmark: _Toc399832230][bookmark: _Toc399906414][bookmark: _Toc400181391][bookmark: _Toc400333108][bookmark: _Toc405881907]8V  Entitlement to interest
		If:
	(a)	an assessment is made under the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997 in respect of a person’s liability to pay superannuation contributions surcharge; and
	(b)	the person has paid the assessed amount of the surcharge; and
	(c)	the assessment is amended (otherwise than under section 16 of that Act) reducing the liability of the person to pay surcharge;
interest is payable by the Commissioner to the person in accordance with this Part on the amount by which the surcharge payable by the person under the amended assessment is less than the surcharge that was paid by the person under the assessment that was amended.
[bookmark: _Toc398713770][bookmark: _Toc398716935][bookmark: _Toc399750363][bookmark: _Toc399751964][bookmark: _Toc399752628][bookmark: _Toc399827774][bookmark: _Toc399832231][bookmark: _Toc399906415][bookmark: _Toc400181392][bookmark: _Toc400333109][bookmark: _Toc405881908]8W  Period of interest
		The interest is payable for the period that:
	(a)	started on the later of the following days:
	(i)	the day on which the amount of the surcharge was paid;
	(ii)	the day by which the amount of the surcharge was required to be paid; and
	(b)	ends on the day on which the assessment was amended.
[bookmark: _Toc398713771][bookmark: _Toc398716936][bookmark: _Toc399750364][bookmark: _Toc399751965][bookmark: _Toc399752629][bookmark: _Toc399827775][bookmark: _Toc399832232][bookmark: _Toc399906416][bookmark: _Toc400181393][bookmark: _Toc400333110][bookmark: _Toc405881909]8X  Rate of interest
		Interest under this Part is payable at such annual rate or rates as are provided for by section 214A of the Income Tax Assessment Act, less 4 percentage points.
[bookmark: _Toc405881910]Part IIF—Interest on overpayments resulting from certain amendments of assessments made under the Superannuation Contributions Tax (Assessment and Collection) Act 1997
[bookmark: _Toc405881911]8Y  Interpretation
Expressions used in this Part that are defined in the Superannuation Contributions Tax (Assessment and Collection) Act 1997 have the same meanings as in that Act.
[bookmark: _Toc405881912]8Z  Entitlement to interest
If:
	(a)	an assessment is made under the Superannuation Contributions Tax (Assessment and Collection) Act 1997 in respect of a superannuation provider’s liability to pay superannuation contributions surcharge in respect of a person who has failed to provide a tax file number; and
	(b)	the superannuation provider has paid the assessed amount of the surcharge in respect of the person; and
	(c)	the assessment is amended under section 18 of the Superannuation Contributions Tax (Assessment and Collection) Act 1997 after the person provides a tax file number reducing the liability of the provider to pay surcharge;
interest is payable by the Commissioner to the superannuation provider in accordance with this Part on the amount by which the surcharge payable by the provider under the amended assessment is less than the surcharge that was paid by the provider under the assessment that was amended.
[bookmark: _Toc405881913]8ZA  Period of interest
The interest is payable for the period that:
	(a)	started on the later of the following days:
	(i)	the day on which the amount of the surcharge was paid;
	(ii)	the day by which the amount of the surcharge was required to be paid; and
	(b)	ends on the day on which the assessment was amended.
[bookmark: _Toc405881914]8ZB  Rate of interest
Interest under this Part is payable at such annual rate or rates as are provided for by section 214A of the Income Tax Assessment Act.
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1  Subsection 12(4)
Repeal the subsection, substitute:
Amendment reducing surcharge
	(4)	If, as a result of the amendment of the assessment, the amount of surcharge is reduced:
	(a)	the amount by which the surcharge is reduced is taken never to have been payable; and
	(b)	the Commissioner must:
	(i)	refund the amount of any surcharge overpaid; or
	(ii)	apply that amount against any liability of the taxpayer to the Commonwealth under this Act, and refund to the taxpayer any part of that amount not so applied.
2  Subsections 16(1), (2) and (3)
Repeal the subsections, substitute:
Penalty for non‑payment
	(1)	If an amount of surcharge, interest under section 13 or penalty payable under a previous application of this subsection, that is payable by a taxpayer remains unpaid after the time when it became due and payable, the taxpayer is liable to pay to the Commonwealth, for each day on which the amount remains unpaid, a penalty on the unpaid amount at such annual rate or rates as are provided for interest payments by section 214A of the Income Tax Assessment Act.
When late payment penalty becomes due and payable
	(2)	Late payment penalty on an amount of surcharge or on an amount of interest under section 13 is due and payable on the day after the day on which the amount of surcharge or interest became due and payable.
	(3)	Late payment penalty on an amount of penalty payable under subsection (1) is due and payable on the day after the day on which that amount of penalty became due and payable.
Judgment for payment
	(3A)	If judgment is given by, or entered in, a court for the payment of:
	(a)	an amount of surcharge, interest or late payment penalty; or
	(b)	an amount that includes an amount of surcharge, interest or late payment penalty;
the amount of surcharge, interest or late payment penalty is not taken, for the purposes of subsection (1), to have ceased to be due and payable merely because of the giving or entering of the judgment.
Commissioner’s right to sue not affected
	(3B)	This section does not prevent the Commissioner from suing for the recovery of any unpaid surcharge, interest or late payment penalty at any time after it becomes due and payable.
3  Subsection 23(2) (note)
Repeal the note, substitute:
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	Subsection 4B(2) of the Crimes Act 1914 allows a court to impose in respect of an offence an appropriate fine instead of, or in addition to, a term of imprisonment. The maximum fine that a court can impose on an individual is worked out by multiplying the resulting number by the amount of a penalty unit. The amount of a penalty unit is stated in section 4AA of that Act. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
4  Section 24
Omit “this Act”, substitute “this Part”.
5  Subsection 28(5)
Repeal the subsection, substitute:
Offences
	(5)	An employer who contravenes this section is guilty of an offence punishable on conviction by a fine of not more than 60 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
Note 3:	In a prosecution for an offence against subsection (5), the defendant bears an evidential burden in relation to the matter in subsection (4) (see subsection 13.3(3) of the Criminal Code).
6  After section 28
Insert:
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	(1)	This section allows the Commissioner to collect money from a person who owes money to a surcharge payer who has a surcharge debt.
	(2)	The Commissioner may direct a person (the third party) who owes, or may later owe, money (the available money) to the surcharge payer to pay some or all of the available money to the Commissioner in accordance with the direction. The Commissioner must send a copy of the direction to the surcharge payer to the last place of address known to the Commissioner.
	(3)	The direction cannot require an amount to be paid to the Commissioner at a time before it becomes owing by the third party to the surcharge payer.
	(4)	The third party must comply with the direction, so far as the third party is able to do so.
Penalty:	20 penalty units.
Note 1:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
Note 2:	The amount of a penalty unit is stated in section 4AA of the Crimes Act 1914. If a body corporate is convicted of an offence, subsection 4B(3) of that Act allows a court to impose a fine that is not greater than 5 times the maximum fine that could be imposed by the court on an individual convicted of the same offence.
	(5)	If a person is convicted of an offence in relation to a refusal or failure of the third party to comply with subsection (4), the court may (in addition to imposing a penalty on the convicted person) order the convicted person to pay to the Commissioner an amount up to the amount involved in the refusal or failure of the third party.
	(6)	Any payment made by the third party under this section is taken to have been made with the authority of the surcharge payer and of all other persons concerned, and the third party is indemnified for the payment.
	(7)	If the whole of the surcharge debt of the surcharge payer is discharged before any payment is made by the third party, the Commissioner must immediately give notice to the third party of that fact.
	(8)	The third party is taken to owe money to the surcharge payer if:
	(a)	money is due or accruing by the third party to the surcharge payer; or
	(b)	the third party holds money for or on account of the surcharge payer; or
	(c)	the third party holds money on account of some other person for payment to the surcharge payer; or
	(d)	the third party has authority from some other person to pay money to the surcharge payer;
whether or not the payment of the money to the surcharge payer is dependent on a pre‑condition that has not been fulfilled.
	(9)	For the purposes of this section, money that has been paid by a person to a building society for the issue of withdrawable shares in the capital of the society, but has not been repaid, is taken to be:
	(a)	if the money is repayable on demand—money due by the building society to the person; or
	(b)	if the money is not repayable on demand—money that may become due by the building society to the person.
	(10)	In this section:
building society means a society registered or incorporated as a building society, co‑operative housing society or other similar society under the law in force in a State or Territory.
person includes:
	(a)	the Commonwealth, a State or a Territory; and
[bookmark: _GoBack]	(b)	a public authority of the Commonwealth or of a State or Territory, whether or not the authority is incorporated.
surcharge debt means any of the following amounts payable by a person (whether or not the amount has become due for payment):
	(a)	termination payments surcharge;
	(b)	interest;
	(c)	late payment penalty;
	(d)	a judgment debt, or costs, for surcharge, interest or late payment penalty;
	(e)	a fine, or costs, that a court has imposed for an offence against this Act;
	(f)	an amount that a court has ordered the person to pay to the Commissioner, following conviction of the person for an offence against this Act.
surcharge payer means a person who is liable to pay termination payments surcharge.
7  Section 31 (definition of termination payments surcharge or surcharge)
Repeal the definition, substitute:
termination payments surcharge or surcharge means the tax imposed by the Termination Payments Tax Imposition Act 1997.


(186/97)
[Minister's second reading speech made in the
House of Representatives on 2 October 1997
Senate on 22 October 1997]
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