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Telecommunications Act 1997

No. 47,1997

An Act about telecommunications, and for related purposes

[Assented to 22 April 1997]

The Parliament of Australia enacts:

Part 1—Introduction

1 Short title

This Act may be cited as the Telecommunications Act 1997.

2 Commencement

(1) Thefollowing provisions of this Act commence on the day on which this Act
receives the Royal Assent:

(@) thisPart;

(b) Part 2;

(c) Divisions 2, 3 and 4 of Part 4;
(d) Division 3 of Part 25;

(e) Part 33;

(f) section 589;

(g) section 594.

(2) Sections 52 to 55 (inclusive) commence on 5 June 1997.

(3) Theremaining provisions of this Act commence on 1 July 1997.
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3 Objects

(1) The main object of this Act, when read together with Parts XIB and XIC of the
Trade Practices Act 1974, isto provide aregulatory framework that promotes:
(a) thelong-term interests of end-users of carriage services or of services
provided by means of carriage services; and
(b) the efficiency and international competitiveness of the Australian
telecommunications industry.

(2) The other objects of this Act, when read together with Parts XIB and XIC of the
Trade Practices Act 1974, are asfollows:

(a) to ensure that standard telephone services, payphones and other carriage

services of social importance are:
(i) reasonably accessible to all people in Australia on an equitable basis,
wherever they reside or carry on business; and
(i) are supplied as efficiently and economically as practicable; and
(iii) are supplied at performance standards that reasonably meet the social,
industrial and commercial needs of the Australian community;

(b) to provide aframework under which a carriage service that provides digital
data capability comparable to an ISDN channel is to become available to
all peoplein Austraia:

(i) by 1 January 2000; or
(ii) by another date having regard to the findings of the review into the
timing of the availability of that service;

(c) to promote the supply of diverse and innovative carriage services and
content services,

(d) to promote the development of an Australian telecommunications industry
that is efficient, competitive and responsive to the needs of the Australian
community;

(e) to promote the effective participation by all sectors of the Australian
telecommunications industry in markets (whether in Australia or
elsewhere);

(f) to promote:

(i) the development of the technical capabilities and skills of the
Australian telecommunications industry; and
(i) the development of the value-adding and export-oriented activities of
the Australian telecommunications industry; and
(iii) research and development that contributes to the growth of the
Australian telecommunications industry;

(g) to promote the equitable distribution of benefits from improvementsin the
efficiency and effectiveness of:

(i) the provision of telecommunications networks and facilities; and
(i) the supply of carriage services,

(h) to provide appropriate community safeguardsin relation to
telecommunications activities and to regulate adequately participantsin
sections of the Australian telecommunications industry;

(i) to promote the placement of lines underground, taking into account
economic and technical issues, where placing such lines underground is
supported by the affected community.
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Regulatory policy

The Parliament intends that telecommunications be regulated in a manner that:

(8 promotes the greatest practicable use of industry self-regulation; and

(b) does not impose undue financial and administrative burdens on participants

in the Australian telecommunications industry;

but does not compromise the effectiveness of regulation in achieving the objects
mentioned in section 3.

5 Simplified outline

Thefollowing isasimplified outline of this Act:

This Act sets up a system for regulating telecommunications.
The main entities regul ated by this Act are carriers and service providers.
A carrier isthe holder of acarrier licence granted under this Act.

The owner of anetwork unit that is used to supply carriage servicesto the
public must hold a carrier licence unless responsibility for the unit is
transferred from the owner to a carrier.

There are 4 types of network unit:

(@ asinglelinelink connecting distinct placesin Australia, where
the line link meets certain minimum distance reguirements;

(b)  multipleline links connecting distinct placesin Australia, where
the line links meet certain minimum distance reguirements;

(c) adesignated radiocommunications facility;

(d)y afacility specified in aMinisterial determination.
Carrier licences are subject to conditions.
There are 2 types of service provider:

(@) acarriage service provider;

(b) acontent service provider.

A carriage service provider is aperson who supplies, or proposes to supply,
certain carriage services.

A content service provider is aperson who supplies, or proposes to supply,
certain content services.

Service providers must comply with the service provider rules.
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The Australian Communications Authority (ACA) isto monitor, and report
each year to the Minister on, significant matters relating to the performance
of carriers and carriage service providers.

Bodies and associations that represent sections of the telecommunications
industry may develop industry codes.

Industry codes may be registered by the ACA.

Compliance with an industry code is voluntary unless the ACA directsa
particular participant in the telecommunications industry to comply with the
code.

The ACA has areserve power to make an industry standard if there are no
industry codes or if an industry codeis deficient.

Compliance with industry standards is mandatory.

A universal service regime is established. The main object of the universal
service regimeisto ensure that al peoplein Australia, wherever they reside
or carry on business, should have reasonable access, on an equitable basis,
to:

(@) standard telephone services; and
(b)  payphones; and

(c) prescribed carriage services.
Certain local calls are to be charged for on an untimed basis.

The ACA may make performance standards to be complied with by
carriage service providersin relation to customer service.

Certain carriers and carriage service providers must enter into the
Telecommunications I ndustry Ombudsman scheme.

Provision is made for the protection of residential customers of carriage
service providers against failure by the providersto supply standard
telephone services.

The ACA may impose requirements on carriers, carriage service providers
and certain other persons in relation to emergency call services.

Carriers and carriage service providers must protect the confidentiality of
communications.

The ACA, carriers and carriage service providers must do their best to
prevent telecommunications networks and facilities from being used to
commit offences.
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* A carrier or carriage service provider may be required to have an
interception capability.

* Carriersand carriage service providers must ensure that it is possible to

execute awarrant issued under the Telecommunications (Interception) Act
1979.

* Carriage service providers may be required to supply carriage services for
defence purposes or for the management of natural disasters.

* A carrier or carriage service provider may be required to enter into an
agreement with the Commonwealth about:

(@ planning for network survivability; or

(b) operational requirementsin times of crisis.

*  The ACA may require certain carriers and carriage service providers to
provide pre-selection in favour of carriage service providers.

*  The Advanced Mobile Phone System isto be phased out by 1 January 2000.

®* Carriersand carriage service providers may be required to comply with
certain international conventions.

®*  TheMinister may make Rules of Conduct about dealings with international
telecommuni cations operators.

*  Provision is made for the technical regulation of customer equipment,
customer cabling and cabling work.

* The ACA may regulate numbering by means of anumbering plan.

*  Provision is made for standard agreements for the supply of carriage
services.

* TheACA and the ACCC may hold public inquiries about certain matters
relating to telecommunications.

* The ACA may investigate certain matters relating to telecommunications.

®  Certain switching systems must be capable of providing calling line
identification.

*  Provisionismade for the following ancillary matters:
(@ information-gathering powers;
(b) powers of search, entry and seizure;

(c) review of decisions;
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(d) injunctions;

(e) the prohibition of false and misleading statements.

6 Main index

The following is amain index to this Act:

Main Index

Item Topic Provisions

1 AMPS (Advanced Maobile Phone System) Part 19

2 Calling line identification Part 18

3 Carriers’ powers and immunities Part 24, Schedule
3

4 Carrier licence conditions Part 3, Schedule 1

5 Carriers Part 3

6 Communications, protection of Part 13

7 Customer service guarantee Part 9

8 Decisions, review of Part 29,
Schedule 4

9 Defence requirements and disaster plans Part 16

10 Emergency call services Part 12

11 Enforcement Part 28

12 Industry codes and industry standards Part 6

13 I nformati on-gathering powers Part 27

14 Injunctions Part 30

15 Inquiries, public Part 25

16 International aspects Part 20

17 Investigations Part 26

18 Law enforcement agencies, co-operation with ~ Part 15

19 Liability, vicarious Part 32

20 Local calls, untimed Part 8

21 National interest matters Part 14

22 Network units Part 2

23 Numbering and el ectronic addressing Part 22

24 Penalties, civil Part 31

25 Performance of carriers and carriage service Part 5

providers, monitoring of

26 Pre-selection Part 17

27 Residential customers, protection of Part 11

28 Service provider rules Part 4, Schedule 2

29 Service providers Part 4

30 Standard agreements for the supply of carriage  Part 23

services
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31

Statements, false and misleading Part 33

32

Technical regulation Part 21

33

Telecommunications Industry Ombudsman Part 10

34

Universal service regime Part 7

7 Definitions

In this Act, unless the contrary intention appears.
ACA means the Australian Communications Authority.

ACA’s telecommunications functions has the same meaning as in the Australian
Communications Authority Act 1997.

ACA'’ s telecommunications powers means the powers conferred on the ACA by
or under:

(&) thisAct; or
(b) Part XIC of the Trade Practices Act 1974; or

(c) section 9 of the Australian Communications Authority Act 1997, in so far
as that section relates to the ACA’ s telecommuni cations functions.

ACCC means the Australian Competition and Consumer Commission.

ACCC' stelecommunications functions and powers means the functions and
powers conferred on the ACCC by or under:

(@) thisAct; or

(b) the Telstra Corporation Act 1991; or

(c) Part XIB of the Trade Practices Act 1974; or
(d) Part XIC of the Trade Practices Act 1974; or

(e) any other provision of the Trade Practices Act 1974, in so far as that
provision applies to a matter connected with telecommunications.

For this purpose, telecommunications means the carriage of communications by
means of guided and/or unguided electromagnetic energy.

access, in relation to an emergency call service, has a meaning affected by
section 18.

aircraft includes a balloon.

approved universal service plan means an approved universal service plan under
Division 4 of Part 7.

Australia, when used in a geographical sense, includes the eligible Territories.

base station that is part of aterrestrial radiocommunications customer access
network has the meaning given by section 34.

broadcasting service has the same meaning as in the Broadcasting Services Act
1992.

cabling licence means alicence granted under section 427.

carriage service means a service for carrying communications by means of
guided and/or unguided electromagnetic energy.
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carriage service intermediary means a person who is a carriage service provider
under subsection 87(5).

carriage service provider has the meaning given by section 87.
carrier means the holder of a carrier licence.

carrier licence means a licence granted under section 56.
carry includes transmit, switch and receive.

Chairman means the Chairman of the ACA.

civil penalty provision means:

(a) subsection 68(1); or
(b) subsection 68(2); or
(c) subsection 101(1); or
(d) subsection 101(2); or
(e) subsection 121(2); or
(f) subsection 121(3); or
(g) subsection 128(1); or
(h) subsection 128(2); or
(i) subsection 221(1); or
(j) subsection 221(2); or
(K) subsection 266(1); or
(1) subsection 266(3).

communications includes any communication:
(&) whether between persons and persons, things and things or persons and
things; and
(b) whether in the form of speech, music or other sounds; and
(c) whether in the form of data; and
(d) whether in the form of text; and
(e) whether in the form of visual images (animated or otherwise); and
(f) whether in the form of signals; and
(g) whether in any other form; and
(h) whether in any combination of forms.

connected, in relation to:

() atelecommunications network; or

(b) afacility; or

(c) customer cabling; or

(d) customer equipment;
includes connection otherwise than by means of physical contact, for example, a
connection by means of radiocommunication.

connection permit means a permit issued under section 394.

constitutional corporation means a corporation to which paragraph 51(xx) of the
Constitution applies.

content service has the meaning given by section 15.

content service provider has the meaning given by section 97.
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controlled carriage service has the meaning given by section 14.
controlled facility has the meaning given by section 14.
controlled network has the meaning given by section 14.
customer cabling has the meaning given by section 20.
customer eguipment has the meaning given by section 21.

data processing device means any article or material (for example, adisk) from
which information is capable of being reproduced, with or without the aid of any
other article or device.

defence purposes means any one or more of the following:
(a) the operation of command or control systems;
(b) the operation, direction or use of a defence organisation;
(c) the operation of intelligence systems;

(d) the collection or dissemination of information relevant to the security or
defence of:

(i) the Commonwealth; or
(ii) aforeign country that is allied or associated with the Commonwealth;

(e) the operation or control of weapons systems, including any thing that, by
itself or together with any other thing or things, isintended for defensive or
offensive use in combat;

(f) any other matter specified in the regulations.
designated radiocommunications facility has the meaning given by section 31.

directory assistance services means services that are:

(8 provided to an end-user of a standard telephone service to help the end-user
find the number of another end-user of a standard telephone service; and

(b) provided by an operator or by means of:
(i) an automated voice response system; or
(if) another technology-based system.

distinct places has the meaning given by section 36.

draft universal service plan means a draft universal service plan under Division
4 of Part 7.

eligible partnership means a partnership where each partner is a constitutional
corporation.

eligible Territory means:
(@) the Territory of Christmas Island; or
(b) the Territory of Cocos (Kedling) Islands; or
(c) anexternal Territory prescribed for the purposes of section 10.

emergency call contractor means a person who performs services for or on
behalf of arecognised person who operates an emergency call service, but does
not include a person who performs such servicesin the capacity of an employee
of the person who operates the emergency call service.

Note: Recognised person who operates an emergency call service is defined by section 19.

emergency call person means:
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(a) arecognised person who operates an emergency call service; or
(b) an employee of such a person; or

(c) an emergency call contractor; or

(d) an employee of an emergency call contractor.

Note: Recognised person who operates an emergency call service is defined by section 19.

emergency call service means aservicefor:
(8 receiving and handling calls to an emergency service number; and
(b) transferring such callsto:
(i) apoliceforce or service; or
(ii) afireservice; or
(iii) an ambulance service; or
(iv) aservice specified in the numbering plan for the purposes of this
subparagraph; or
(v) aservicefor despatching aforce or service referred to in subparagraph
(), (i), (iii) or (iv).
For the purposes of paragraph (b), transferring acall includes giving
information in relation to the call for purposes connected with dealing with the
matter or matters raised by the call.

emergency service number has the meaning given by section 466.

exempt network-user means.
(8) aperson:
(i) who isentitled to use a network unit to supply a carriage service; and

(if) whose entitlement derives, directly or indirectly, from rights granted
to acarrier; or

(b) if:
(i) apoliceforce or service; or
(if) afireservice; or
(iii) an ambulance service; or
(iv) an emergency service specified in the regulations;
(thefirst force or service) uses a network unit for the sole or principal
purpose of enabling either or both of the following:
(v) communication between the members of the first force or service;

(vi) communication between the members of the first force or service and
the members of another force or service, where the other force or
serviceis of akind covered by subparagraph (i), (ii), (iii) or (iv);

thefirst force or service.

For the purposes of paragraph (b), an employee of aforce or serviceistaken to
be a member of the force or service.

facility means:
(a) any part of the infrastructure of a telecommunications network; or

(b) any line, equipment, apparatus, tower, mast, antenna, tunnel, duct, hole, pit,
pole or other structure or thing used, or for use, in or in connection with a
telecommuni cations network;

Federal Court means the Federal Court of Australia

fixed radiocommunications link has the meaning given by section 35.
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immediate circle has the meaning given by section 23.

import means import into Australia.

inspector has the meaning given by section 533.

intercell hand-over functions has the meaning given by section 33.

levy means levy imposed by the Telecommunications (Universal Service Levy)
Act 1997.

line means awire, cable, optical fibre, tube, conduit, waveguide or other physical
medium used, or for use, as a continuous artificial guide for or in connection
with carrying communications by means of guided electromagnetic energy.

line link has the meaning given by section 30.
listed carriage service has the meaning given by section 16.

member means a member of the ACA (and does not include an associate
member).

National Relay Service means the service operated by the Australian
Communication Exchange from 30 May 1995 for the purpose of facilitating the
transfer of messages between text tel egphone users and voice tel ephone users.

national universal service provider has the meaning given by section 150.
net cost area has the meaning given by section 179 or 181.
network unit has the meaning given by Division 2 of Part 2.

nominated carrier means a carrier in respect of whom a nominated carrier
declaration isin force.

nominated carrier declaration means a declaration under section 81.
numbering plan has the meaning given by section 455.

owner, in relation to a network unit, means a person who legally owns the unit
(whether alone or together with one or more other persons).

participating carrier has the meaning given by section 146.
person includes a partnership.

point-to-multipoint service means a carriage service which allows a person to
transmit a communication to more than one end-user simultaneously.

public body means:
(& the Commonweadlth, a State or a Territory; or
(b) an authority, or ingtitution, of the Commonwealth, a State or a Territory; or

(c) anincorporated company all the stock or shares in the capital of whichis
beneficially owned by one of the following:

(i) the Commonwealth;
(i) aState;
(iii) aTerritory; or
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(d) anincorporated company limited by guarantee, where the interests and
rights of the membersin or in relation to the company are beneficially
owned by one of the following:

(i) the Commonwealth;
(i) aState;
(iii) aTerritory.

public mobile telecommunications service has the meaning given by section 32.

radiocommunication has the same meaning as in the Radiocommunications Act
1992.

radiocommunications receiver has the same meaning as in the
Radiocommunications Act 1992.

radiocommunications transmitter has the same meaning asin the
Radiocommunications Act 1992.

recognised person who operates an emergency call service has the meaning
given by section 19.

recognised testing authority has the meaning given by section 409.
record-keeping rule means arule under section 529.
regional universal service provider has the meaning given by section 150.

satellite-based facility means a radiocommunications transmitter, or a
radiocommunications receiver, in a satellite.

service provider has the meaning given by section 86.
service provider rules has the meaning given by section 98.
standard telephone service has the meaning given by section 17.

telecommunicationsindustry includes an industry that involves:
(&) carrying on business asacarrier; or
(b) carrying on business as a carriage service provider; or
(c) supplying goods or services for use in connection with the supply of a
listed carriage service; or
(d) supplying a content service using alisted carriage service; or
(e) manufacturing or importing customer equipment or customer cabling; or
() installing, maintaining, operating or providing access to:
(i) atelecommunications network; or
(i) afacility;
used to supply alisted carriage service.

Telecommunications | ndustry Ombudsman means the Telecommunications
Industry Ombudsman appointed under the Telecommunications Industry
Ombudsman scheme.

Telecommunications I ndustry Ombudsman scheme means the scheme referred
to in section 246.
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telecommunications network means a system, or series of systems, that carries,
or is capable of carrying, communications by means of guided and/or unguided
electromagnetic energy.

Telstra has the same meaning as in the Telstra Corporation Act 1991.
this Act includes the regulations.
universal service obligation has the meaning given by section 149.

universal service provider means:
(a) the national universal service provider; or
(b) aregional universal service provider.

vessel means avessel or boat of any description, and includes:
(&) an air-cushion vehicle; and
(b) any floating structure.

8 Crown to be bound

(1) ThisAct bindsthe Crown in right of the Commonwealth, of each of the States, of
the Australian Capital Territory, of the Northern Territory and of Norfolk Island.

(2) ThisAct does not make the Crown liable to a pecuniary penalty or to be
prosecuted for an offence.

(3) The protection in subsection (2) does not apply to an authority of the Crown.

9 Extra-territorial application

This Act applies both within and outside Australia.

10 Extension to external Territories

This Act extends to:
(@) the Territory of Christmas Island; and
(b) the Territory of Cocos (Keeling) Islands; and
(c) such other external Territories (if any) as are prescribed.

11 Extension to adjacent areas

(1) ThisAct appliesin relation to the adjacent areas of:
(a) each of the States; and
(b) each of the eligible Territories;

asif referencesin this Act to Australiaincluded references to those adjacent
areas. This subsection has effect subject to subsection (2).

(2) The application of this Act in accordance with subsection (1) in relation to an
adjacent area extends only in relation to acts, matters and things touching,
concerning, arising out of or connected with:

(a) the exploration of the continental shelf of Australia; or
(b) the exploitation of the resources of the continental shelf of Australia.

(3) The application of this Act in accordance with subsection (1) in relation to an
adjacent area extends in relation to all acts done by or in relation to, and all
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matters, circumstances and things affecting, any person who isin the adjacent
areafor areason touching, concerning, arising out of or connected with:

(a) the exploration of the continental shelf of Australia; or
(b) the exploitation of the resources of the continental shelf of Australia.

(4) Subsection (3) does not, by implication, limit subsection (2).
(5) Inthissection:

adjacent area, in relation to a State or Territory, has the same meaning asin the
Petroleum (Submerged Lands) Act 1967.

continental shelf has the same meaning as in the Seas and Submerged Lands Act
1973.

12 Act subject to Radiocommunications Act
(1) ThisAct has effect subject to the Radiocommunications Act 1992.

(2) However, to avoid doubt, the fact that a person is authorised to do something
under alicence under the Radiocommunications Act 1992 does not entitle the
person to do that thing if the person is prohibited by or under this Act from doing
it, unless a condition of the licence requires the person to do it.

13 Continuity of partnerships

For the purposes of this Act, a change in the composition of a partnership does
not affect the continuity of the partnership.

14 Controlled carriage services, controlled networks and controlled facilities

Controlled carriage services

(1) For the purposes of this Act, if:

(8) acarrier or carriage service provider supplies, or proposes to supply, a
carriage service; and
(b) the carriage serviceinvolves, or will involve, the use of a controlled

network, or a controlled facility, of the carrier or of the provider, asthe
case may be;

the carriage service is a controlled carriage service of the carrier or the provider,
as the case may be.

Controlled networks

(2) For the purposes of thisAct, if:

(a) acarrier or carriage service provider operates a telecommunications
network; and

(b) the network satisfies the geographical test set out in subsection (4);

the network is a controlled network of the carrier or the provider, asthe case
may be.

Controlled facilities

(3) For the purposes of this Act, if:
(a) acarrier or carriage service provider operates afacility; and
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(b) thefacility satisfies the geographical test set out in subsection (4);
the facility isacontrolled facility of the carrier or provider, as the case may be.

Geographical test

(4) For the purposes of this section, atelecommunications network, or afacility,
satisfies the geographical test if:
(a) thewhole or any part of the network or facility, as the case requires, is, or
will be, located in Australia; or
(b) all of the following conditions are satisfied:

(i) aperson, or agroup of persons, operates the network or the facility, as
the case requires;

(ii) the person, or at least one of the members of the group, carries on, or
will carry on, atelecommunications-related business wholly or partly
in Australia;

(iii) the network, or the facility, as the case requires, is used, or will be
used, to supply alisted carriage service, or aservicethat is ancillary
or incidental to such aservice.

Definition
(5) Inthissection:

telecommunications-related business means a business that consists of, or
includes:

(&) supplying acarriage service; or
(b) supplying goods or services for use in connection with the supply of a
carriage service; or
(c) supplying a content service; or
(d) installing, maintaining, operating or providing access to:
(i) atelecommunications network; or
(i) afacility.

15 Content service

(1) For the purposes of this Act, a content serviceis:
(a) abroadcasting service; or
(b) anon-line information service (for example, adia-up information service);
or

(c) anon-line entertainment service (for example, a video-on-demand service
or an interactive computer game service); or

(d) any other on-line service (for example, an education service provided by a
State or Territory government); or

(e) aserviceof akind specified in a determination made by the Minister for
the purposes of this paragraph.

(2) The Minister may make awritten determination for the purposes of paragraph
(1)(e).

(3) A determination made for the purposes of paragraph (1)(e) is a disalowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901.
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16 Listed carriage services

(1) For the purposes of this Act, the following carriage services are listed carriage
Services:

(a) acarriage service between a point in Australia and one or more other points
inAustraia;

(b) acarriage service between a point and one or more other points, where the
first-mentioned point isin Australia and at least one of the other pointsis
outside Australia;

(c) acarriage service between a point and one or more other points, where the
first-mentioned point is outside Australia and at least one of the other
pointsisin Australia.

(2) For the purposes of this section, a point includes a mobile or potentially mobile
point, whether on land, underground, in the atmosphere, in outer space,
underwater, at sea or anywhere else.

(3) For the purposes of this section, apoint that is:
(@ inthe atmosphere; and
(b) in or below the stratosphere; and
(c) aboveAustraia;
istakento beapoint in Australia.

(4) For the purposes of this section, apoint that is:
(a8 onasatellite; and
(b) above the stratosphere;
istaken to be a point outside Australia.

17 Standard telephone service

(1) A referencein aparticular provision of this Act to a standard telephone service
isareferenceto a carriage service for each of the following purposes:
(a) the purpose of voice telephony;
(b) if:

(i) voicetelephony isnot practical for a particular end-user with a
disability (for example, because the user has a hearing impairment);
and

(ii) another form of communication that is equivalent to voice telephony
(for example, communication by means of ateletypewriter) would be
required to be supplied to the end-user in order to comply with the
Disability Discrimination Act 1992;
the purpose of that form of communication;
(c) apurpose declared by the regulations to be a designated purpose for the
purposes of that provision;
where:
(d) the service passes the connectivity test set out in subsection (2); and
(e) tothe extent that the service isfor the purpose referred to in paragraph
(a—the service has the characteristics (if any) declared by the regulations
to be the designated characteristicsin relation to that service for the
purposes of that provision; and
(f) tothe extent that the service isfor the purpose referred to in paragraph
(b)—the service has the characteristics (if any) declared by the regulations
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to be the designated characteristics in relation to that service for the
purposes of that provision; and

(g) to the extent that the serviceisfor a particular purpose referred to in
paragraph (c)—the service has the characteristics (if any) declared by the
regulations to be the designated characteristicsin relation to that service for
the purposes of that provision.

(2) A service passes the connectivity test if an end-user supplied with the service for
a purpose mentioned in paragraph (1)(a), (b) or (c) isordinarily ableto
communicate, by means of the service, with each other end-user who is supplied
with the same service for the same purpose, whether or not the end-users are
connected to the same telecommunications network.

(3) Thefollowing are examples of purposes that could be declared by regulations
made for the purposes of paragraph (1)(c):
(a) the purpose of the carriage of data;
(b) the purpose of tone signalling.

(4) In making a recommendation to the Governor-General at a particular time about
the making of regulations for the purposes of paragraph (1)(c), the Minister must
have regard to the following matters:

() whether acarriage service for the purpose proposed to be declared by the
regulations can be supplied using the same infrastructure as s, at that time,
being used by universal service providers to supply a standard telephone
service for the purpose referred to in paragraph (1)(a);

(b) such other matters (if any) as the Minister considers relevant.

(5) Thissection does not prevent a characteristic declared by regulations made for
the purposes of paragraph (1)(e), (f) or (g) from being a performance
characterigtic.

18 Accessto an emergency call service

For the purposes of this Act, aperson is taken not to have accessto an
emergency call service unless, in the event that the person attempts to place a call
to the relevant emergency service number, the call can be established and
maintained.

19 Recognised per son who oper ates an emergency call service

(1) A referencein this Act to arecognised person who operates an emergency call
service is areference to a person who:

(a) operates an emergency call service; and
(b) isspecified, in awritten determination made by the ACA for the purposes
of this paragraph, as:
(i) anational operator of emergency call services; or
(if) aregional operator of emergency call services.

(2) A copy of adetermination under paragraph (1)(b) isto be published in the
Gazette.

20 Customer cabling

(1) For the purposes of this Act, customer cabling means aline that, under the
regulations, is treated as customer cabling.
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(2) Regulations made for the purposes of subsection (1) may deal with a matter by
reference to the boundary of atelecommunications network.

Note: Boundary of a telecommunications network is defined by section 22.
(3) Subsection (2) does not, by implication, limit subsection (1).

(4) If noregulations are in force for the purposes of subsection (1), then, for the
purposes of this Act, customer cabling means aline that is used, installed ready
for use or intended for use on the customer side of the boundary of a
telecommuni cations network.

Note: Boundary of a telecommunications network is defined by section 22.

21 Customer equipment

(1) For the purposes of this Act, customer equipment means:

(a) any equipment, apparatus, tower, mast, antenna or other structure or thing;
or

(b) any system (whether software-based or otherwise);
that:
(c) isused, installed ready for use or intended for use in connection with a
carriage service; and
(d) under the regulations, is treated as customer equipment;
but does not include aline.

(2) Regulations made for the purposes of subsection (1) may deal with a matter by
reference to the boundary of atelecommunications network.

Note: Boundary of a telecommunications network is defined by section 22.
(3) Subsection (2) does not, by implication, limit subsection (1).

(4) 1f noregulations are in force for the purposes of subsection (1), then, for the
purposes of this Act, customer equipment means:
(a) any equipment, apparatus, tower, mast, antenna or other structure or thing
that is used, installed ready for use or intended for use on the customer side
of the boundary of atelecommunications network; or

(b) any system (whether software-based or otherwise) that is used, installed
ready for use or intended for use on the customer side of the boundary of a
telecommuni cations network;

but does not include:

(c) aline; or

(d) equipment of akind specified in regulations made for the purposes of this
paragraph; or

(e) an apparatus, tower, mast, antenna or other structure or thing that is of a
kind specified in regulations made for the purposes of this paragraph; or

(f) asystem (whether software-based or otherwise) that is of akind specified
in regulations made for the purposes of this paragraph.

Note: Boundary of a telecommunications network is defined by section 22.

22 Customer cabling and customer equipment—boundary of a
telecommunications networ k

(1) For the purposes of sections 20 and 21, the boundary of a telecommunications
network isto be ascertained in accordance with the regulations.
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(2) Regulations made for the purposes of subsection (1) may deal with a matter by

reference to any or al of the following:

(a) theterms of an agreement between 2 or more carriers, where the agreement
is entered into for the purposes of those regulations;

(b) theterms of an agreement between 2 or more carriage service providers,
where the agreement is entered into for the purposes of those regulations;

(c) theterms of an agreement between a carrier and a carriage service provider,
where the agreement is entered into for the purposes of those regulations;

(d) theterms of an agreement between a carrier and a customer of the carrier,
where the agreement is entered into for the purposes of those regulations;

(e) theterms of an agreement between a carriage service provider and a
customer of the provider, where the agreement is entered into for the
purposes of those regulations.

(3) Subsection (2) does not, by implication, limit subsection (1).

(4) If noregulations arein force for the purposes of subsection (1), then, for the

purposes of sections 20 and 21, the boundary of a telecommunications network
is.

(a) in acase where atelecommunications network is used to supply a carriage
service to an end-user in a building by means of aline that entersthe
building—the point agreed between the customer and the carrier or carriage
service provider who operates the telecommunications network, or, failing
agreement:

(i) if thereisamain distribution frame in the building and thelineis
connected to the frame—the side of the frame nearest to the end-user;
or

(i) if subparagraph (i) does not apply but the line is connected to a
network termination device located in, on or within close proximity
to, the building—the side of the device nearest to the end-user; or

(iii) if neither subparagraph (i) nor (ii) applies but the line is connected to
one or more sockets in the building—the side nearest to the end-user
of the first socket after the building entry point; or

(b) in a case where atelecommunications network is used to supply acarriage
service to an end-user by means of a satellite-based facility that transmits
to, or receives transmissions from, the point where the end user is
located—the outer surface of the satellite-based facility; or

(¢) inacasewhere:

(i) atelecommunications network is used to supply a carriage service to
an end-user; and

(if) paragraphs (a) and (b) do not apply;

the outer surface of the fixed facility nearest to the end-user, where the
facility isused, installed ready for use or intended for use to supply the
carriage service.

(5) If, immediately before 1 July 1997, the boundary of atelecommunications

network used to supply a standard telephone service to an end-user in abuilding
by means of aline that enters the building is the side of a main distribution
frame, or atelephone socket, nearest to the end-user, paragraph (4)(a) has effect,
on and after 1 July 1997, as if the customer and the carrier or carriage service
provider who operates the network had agreed to the boundary at that point.
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(6) Subsection (5) does not prevent the customer and the carrier or carriage service
provider agreeing to a boundary at a different point.

(7) For the purposes of subsection (4), the building entry point is the point at which
alinethat is used to provide a carriage service to an end-user in a building meets
the outer surface of that building, immediately before entering the building.

(8) Inthissection:

building includes a structure, a caravan and a mobile home.

23 Immediatecircle

(1) For the purposes of this Act, aperson’simmediate circle consists of the person,
together with the following persons:

(@) if the person isan individual—an employee of the individual;
(b) if the person is a partnership—an employee of the partnership;
(c) if the personisabody corporate:

(i) an officer of the body corporate;

(i) if another body corporate is related to the first-mentioned body
corporate (within the meaning of the Corporations Law)—that other
body corporate and an officer of that other body corporate;

(d) if the person isthe Commonwealth:

(i) anauthority or ingtitution of the Commonwealth (other than an
authority or institution that carries on a business as a core function)
and a constituent member or an employee of such an authority or
institution;

(ii) an officer or employee of the Commonwealth;
(iii) amember of the Australian Defence Force;
(iv) amember of the Australian Federal Police;

(v) amember of the Parliament and a member of the staff of a member of
the Parliament;

(vi) aperson who holds or performs the duties of an office under the
Constitution or alaw of the Commonwealth;

(e) if the personisa State:

(i) anauthority or institution of the State (other than an authority or
institution that carries on abusiness as a core function) and a
constituent member or an employee of such an authority or institution;

(if) an officer or employee of the State;
(iif) amember of the police force of the State;

(iv) amember of the Parliament of the State and a member of the staff of a
member of the Parliament of the State;

(v) aperson who holds or performs the duties of an office under alaw of
the State;
(f) if the personisaTeritory:
(i) an authority or institution of the Territory (other than an authority or
institution that carries on a business as a core function) and a
constituent member or an employee of such an authority or institution;

(ii) an officer or employee of the Territory;
(iii) amember of the police force of the Territory;

(iv) amember of the Legislative Assembly of the Territory and a member
of the staff of amember of the Legidative Assembly of the Territory;
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(v) aperson who holds or performs the duties of an office under alaw of
the Territory;

(g) if the personisan authority or institution of the Commonwealth (other than
an authority or institution that carries on a business as a core function):
(i) aconstituent member or an employee of the authority or institution;
(ii) the Commonwealth;
(iii) an officer or employee of the Commonwealth;
(iv) amember of the Australian Defence Force;
(v) amember of the Australian Federal Police;

(vi) amember of the Parliament and a member of the staff of a member of
the Parliament;

(vii) aperson who holds or performsthe duties of an office under the
Constitution or alaw of the Commonwealth;

(viii) another authority or institution of the Commonwealth (other than an
authority or institution that carries on a business as a core function)
and a constituent member or an employee of the other authority or
institution;

(h) if the person is an authority or institution of the Commonwealth, being an
authority or institution that carries on a business as a core function—a
constituent member or an employee of the authority or institution;

(i) if the person is an authority or institution of a State (other than an authority
or institution that carries on a business as a core function):

(i) aconstituent member or an employee of the authority or institution;
(i) the State;
(i) an officer or employee of the State;
(iv) amember of the police force of the State;
(v) amember of the Parliament of the State and a member of the staff of a
member of the Parliament of the State;
(vi) aperson who holds or performs the duties of an office under alaw of
the State;

(vii) another authority or institution of the State (other than an authority or
institution that carries on a business as a core function) and a
constituent member or an employee of the other authority or
institution;

(j) if the person is an authority or institution of a State, being an authority or
institution that carries on a business as a core function—a constituent
member or an employee of the authority or institution;

(k) if the person is an authority or institution of a Territory (other than an
authority or institution that carries on a business as a core function):

(i) aconstituent member or an employee of the authority or institution;
(i) the Territory;
(iii) an officer or employee of the Territory;
(iv) amember of the police force of the Territory;
(v) amember of the Legislative Assembly of the Territory and a member
of the staff of amember of the Legidative Assembly of the Territory;
(vi) aperson who holds or performs the duties of an office under alaw of
the Territory;
(vii) another authority or institution of the Territory (other than an
authority or institution that carries on a business as a core function)
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and a constituent member or an employee of the other authority or
institution;
() if the person is an authority or institution of a Territory, being an authority
or ingtitution that carries on a business as a core function—a constituent
member or employee of the authority or institution;

(m) if the person is atertiary education institution:
(i) amember of the governing body of the tertiary education institution;
(ii) an officer or employee of thetertiary education institution;
(iii) astudent of the tertiary education institution;
(n) aperson specified in adetermination under subsection (2).

(2) The Minister may make awritten determination specifying persons for the
purposes of paragraph (1)(n).

(3) A determination under subsection (2) may be unconditional or subject to such
conditions (if any) as are specified in the determination.

(4) Paragraphs (1)(a) to (m) (inclusive) do not, by implication, limit subsections (2)
and (3).

(5) The Minister may make a written determination providing that a specified
authority or specified institution is taken to carry on a business as a core function
for the purposes of subsection (1).

(6) The Minister may make awritten determination providing that a specified
authority or specified institution is taken not to carry on abusiness as a core
function for the purposes of subsection (1).

(7) A determination under subsection (2), (5) or (6) has effect accordingly.

(8) A determination under subsection (2), (5) or (6) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(9) For the purposes of this section, a person who holds or performs the duties of the
office of Administrator of the Northern Territory is taken to be an officer of that
Territory.

(10) For the purposes of this section, the Australian Federal Policeistaken to be the
police force of the Australian Capital Territory.

(11) In this section:

core function, in relation to an authority or institution, means afunction of the
authority or institution other than a secondary or incidental function.

director includes a constituent member of a body corporate incorporated for a
public purpose by alaw of the Commonwealth, a State or a Territory.

executive officer, in relation to abody corporate, means a person, by whatever
name called and whether or not a director of the body, who is concerned in, or
takes part in, the management of the body.

officer, in relation to abody corporate, includes a director, secretary, executive
officer or employee of the body.

tertiary education institution means:
(a) ahigher education institution (within the meaning of the Sudent and Youth
Assistance Act 1973); or
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(b) atechnical and further education institution (within the meaning of that
Act).

24 Extended meaning of use

Unless the contrary intention appears, areference in this Act to the use of athing
is areference to the use of the thing either:

(@) inisolation; or
(b) in conjunction with one or more other things.

Part 2—Network units
Division 1—Simplified outline

25 Simplified outline

Thefollowing isasimplified outline of this Part:

®* Theobject of this Part is to define the expression network unit.

®* Thereare4 types of network unit:

(@ asinglelinelink connecting distinct placesin Australia, where
the line link meets certain minimum distance regquirements;

(b)  multipleline links connecting distinct placesin Australia, where
the line links meet certain minimum distance regquirements;

(c) adesignated radiocommunications facility;

(d)y afacility specified in aMinisterial determination.

Division 2—Basic definition
26 Singlelinelinksconnecting distinct placesin Australia

Q) If:
(@ alinelink connects distinct placesin Australia; and
(b) thedistinct places are at |east the statutory distance apart;
theline link is a network unit.

(2) For the purposes of this section, the statutory distanceis:
() 500 metres; or

(b) if alonger distance, not exceeding 50 kilometres, is specified in the
regul ations—that longer distance.

27 Multiplelinelinks connecting distinct placesin Australia

(1) If:
(a) the same person owns, or the same persons own, 2 or more line links; and
(b) each of those line links connects distinct placesin Australia; and
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(c) the aggregate of the distances between the distinct placesis more than the
statutory distance;

each of those line links is a network unit.
Note: Statutory distanceis defined by subsection (3).

(2 If:
(a) thefollowing conditions are satisfied in relation to 2 or more line links:
(i) the owners of the line links are bodies corporate;
(if) the ownersof thelinelinks are all members of the same related
company group; and
(b) each of those line links connects distinct placesin Australia; and

(c) the aggregate of the distances between the distinct placesis more than the
statutory distance;

each of those line links is a network unit.
Note: Statutory distanceis defined by subsection (3).

(3) For the purposes of this section, the statutory distanceis:
(8 5 kilometres; or

(b) if alonger distance, not exceeding 500 kilometres, is specified in the
regulations—that longer distance.

(4) Inthissection:
owner means legal or beneficial owner, and own has a corresponding meaning.

related company group means a group of 2 or more bodies corporate, where
each member of the group is related to each other member of the group.

(5) For the purposes of this section, the question whether a body corporate is related
to another body corporate isto be determined in the same manner as that
guestion is determined under the Corporations Law.

28 Designated radiocommunications facility

(1) If adesignated radiocommunications facility is used, or isfor use, to supply a
carriage service between apoint in Australia and one or more other pointsin
Australia, the facility is anetwork unit.

(2) It does not matter whether the supply involves:
(8) theuse of asatellite; or
(b) theuse of aline or other facility outside Australia.

(3) For the purposes of this section, a point includes a maobile or potentially mobile
point, whether on land, underground, in the atmosphere, in outer space,
underwater, at sea or anywhere else.

(4) For the purposes of this section, apoint that is:
(a) inthe atmosphere; and
(b) inor below the stratosphere; and
(c) aboveAustraia;
istakento beapoint in Australia.

(5) For the purposes of this section, apoint that is:
() onasatellite; and

53  Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



(b) above the stratosphere;
istaken to be a point outside Australia.

29 Facilities specified in Ministerial determination

(1) The Minister may, by written instrument, determine that a specified facility isa
network unit for the purposes of this Act.

(2) The determination has effect accordingly.

(3) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(4) Toavoid doubt, nothing in the other provisions of this Part limits the power
conferred by subsection (1).

Divison 3—Related definitions

30 Linelinks
(1) A line constitutes alinelink.

(2 If:
(&) alineis connected to another line; and
(b) the other line constitutes, or forms part of, alinelink;

the first-mentioned line, and the line link referred to in paragraph (b), together
constitute aline link.

(3) Subsection (2) isrecursive, that is, the reference in paragraph (2)(b) to aline link
is areference to something that is aline link because of any other application or
applications of this section.

(4) For the purposes of subsection (2), aline is connected to another lineif, and only
if:
(8) thelines are connected to each other; or
(b) each of the linesis connected to the same facility (other than aline);

in such away that a communication can be carried, by means of the 2 lines, or by
means of facilitiesincluding the 2 lines, in the sasme way asif the 2 lineswere a
singleline.

(5) A facility other than aline does not form part of any line link.

31 Designated radiocommunications facility

(1) A referencein this Act to adesignated radiocommunications facility isa
reference to:

() abase station used, or for use, to supply a public mobile
telecommunications service; or

(b) abase station that is part of aterrestrial radiocommunications customer
access network; or

(c) afixed radiocommunications link; or

(d) asatellite-based facility; or

(e) aradiocommunications transmitter of akind specified in a determination
under subsection (2); or
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(f) aradiocommunications receiver of akind specified in a determination
under subsection (3);

but does not include areference to:

(g) abase station of akind declared under subsection (5) to be exempt from
this section; or

(h) afixed radiocommunications link of akind declared under subsection (5)
to be exempt from this section; or

(i) asatellite-based facility of akind declared under subsection (5) to be
exempt from this section.
Note 1: Public mobile telecommunications service is defined by section 32.

Note 2: Base station that is part of aterrestrial radiocommunications customer access
network is defined by section 34.

Note 3: Fixed radiocommunicationslink is defined by section 35.
Note 4: Satellite-based facility is defined by section 7.

(2) The Minister may make awritten determination for the purposes of paragraph
(1)(e).

(3) The Minister may make awritten determination for the purposes of paragraph
(D).

(4) A determination under subsection (2) or (3) is adisalowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) The Minister may make awritten declaration for the purposes of paragraph
(1)(g). (h) or (i).

(6) A declaration under subsection (5) is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

(7) Toavoid doubt, nothing in the other provisions of this Part limits a power
conferred by subsection (2), (3) or (5).

32 Public mobile telecommunications service

(1) For the purposes of this Act, if:

(a) an end-user can use a carriage service while moving continuously between
places; and

(b) the customer equipment used for or in relation to the supply of the service
isnot in physical contact with any part of the telecommunications network
by means of which the service is supplied; and

(c) theserviceis supplied by use of atelecommunications network that has
intercell hand-over functions; and

(d) the serviceisnot an exempt service (as defined by subsection (2), (3) or
4);

the service is a public mobile telecommunications service.

(2) For the purposes of this section, a carriage service is an exempt serviceif:

(a) theserviceis supplied by means of a telecommunications network (a
primary network) that is connected to one or more line links or other
facilities that, apart from this section, are eligible network units; and

(b) the principal function of the primary network isto supply carriage services
between customer equipment connected to the primary network and other
such equipment; and
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(c) thesupply of carriage services between such equipment and equipment
connected to the network unitsis, at most, an ancillary function of the
primary network; and

(d) despite the connection or connections referred to in paragraph (a), the
primary network cannot be used in carrying a communication, asasingle
transaction, between equipment connected to the network units and other
such equipment.

(3) For the purposes of this section, a carriage service is an exempt service if the
serviceis:
(8 aone-way only, store-and-forward communications service; or
(b) aservicethat performs the same functions as such a service.

(4) For the purposes of this section, a carriage service is an exempt serviceif all of
the end-users of the service are located at the same distinct place.

(5) Inthissection:

eligible network unit means a network unit:
(a) that isowned by one or more carriers; or
(b) inrelation to which anominated carrier declarationisin force.

33 Intercell hand-over functions

(1) For the purposes of this Act, atelecommunications network is taken to have
intercell hand-over functionsif, and only if:

(@) thefacilities of the network include at least 2 base stations each of which
transmits and receives signals to and from customer equipment (mobile
equipment) that is:

(i) used for or in relation to the supply of an eligible mobile
telecommuni cations service; and

(ii) located within a particular area (acell); and

(b) the network includes the functions necessary to do the following while the
network is carrying a communication made to or from particular mobile
equipment:

(i) determinein which cell the equipment is located and cause the base
station in that cell to transmit and receive signalsto and from the
equipment;

(ii) when the egquipment moves from one cell to ancther, cause the base
station in the one cell to stop, and the base station in the other cell to
start, transmitting and receiving signals to and from the equipment.

(2) For the purposes of this section, a carriage service is an eligible mobile
telecommunications service if:
() an end-user can use it while moving continuously between places; and

(b) customer equipment used for or in relation to the supply of the serviceis
not in physical contact with any part of the telecommunications network by
means of which the serviceis supplied.

34 When a base station is part of aterrestrial radiocommunications customer
access networ k

(1) For the purposes of this Act, abase station is part of aterrestrial
radiocommunications customer access network if, and only if:
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(a) the base station is part of atelecommunications network; and

(b) the base station is not an exempt base station (as defined by subsection
(2); and

(c) the base station is used, or for use, in connection with the supply of a
carriage service; and

(d) customer equipment used for or in relation to the supply of the serviceis
not in physical contact with any part of the telecommunications network by
means of which the serviceis supplied; and

(e) theserviceiswholly or principally used, or wholly or principally for use,
by each end-user:
(i) at premises occupied or used by the end-user; or
(if) intheimmediate vicinity of those premises; and
(f) the network does not have intercell hand-over functions; and
(g) the conditions (if any) specified in the regulations are satisfied; and
(h) the network is not an exempt network (as defined by subsection (3)).

(2) For the purposes of paragraph (1)(b), a base station is an exempt base station if
the sole use of the base station is use by a broadcaster to:
(8 supply broadcasting services to the public; or
(b) supply asecondary carriage service by means of the main carrier signal of
aprimary broadcasting service;
or both.

(3) For the purposes of paragraph (1)(h), a network is an exempt network if:

(a) the network is used, or for use, for the sole purpose of supplying carriage
services on anon-commercial basis; or

(b) the network is of akind specified in the regulations.
(4) Inthissection:

broadcaster means:
(8 the Australian Broadcasting Corporation; or
(b) the Special Broadcasting Service Corporation; or
(c) theholder of alicence under the Broadcasting Services Act 1992; or

(d) aperson who provides a broadcasting service under a class licence under
the Broadcasting Services Act 1992.

35 Fixed radiocommunications link

(1) For the purposes of this Act, afixed radiocommunicationslink isafacility, or a
combination of facilities, where:

(a) thefacility or combination is used, or for use, in connection with the
supply of acarriage service between 2 or more fixed points by means of
radiocommunication; and

(b) some or al of the communications carried by means of the facility or
combination have the characteristic of double-ended interconnection (as
defined by subsection (3)); and

(c) thefacility or combination does not consist of:

(i) oneor more base stations that are part of aterrestrial
radiocommunications customer access network; or

(ii) one or more base stations that would be part of such a network if
paragraph 34(1)(h) had not been enacted.
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(2) For the purposes of this section, afixed point is afixed point on:
(@ land; or
(b) abuilding or structure on land.

(3) For the purposes of this section, if:

(8 acommunication is carried over alinelink or other facility that, apart from
this section, is an eligible network unit; and

(b) the communication isthen carried (immediately or with a transmission
delay of not longer than 30 seconds), by means of radiocommunication,
between 2 or more fixed points; and

(c) the communication isthen carried (immediately or with atransmission
delay of not longer than 30 seconds) over another line link or other facility
that, apart from this section, is an eligible network unit;

the communication referred to in paragraph (b) has the characteristic of
double-ended interconnection.

(4) Inthissection:

eligible network unit means a network unit:
(a) that isowned by one or more carriers; or
(b) inrelation to which anominated carrier declarationisin force.

Division 4—Distinct places

36 Distinct places—basic rules

(1) Placesaredistinct unlessthey are al in the same area because of subsection (2),
(3) or (4).

(2) Placesareinthe same areaif they are all situated in the same property as defined
by section 37.

(3) Placesarein the same areaif they are situated in properties each of which forms
part of a combined area as defined by section 38 and:

(a) the same person or personsis or are the principal user (as defined by
section 39) of all the properties that together constitute that combined area;
or

(b) because of a determination in force under section 40, that combined areais
an eligible combined areafor the purposes of this paragraph.

(4) Placesarein the same areaif they are al situated in the same eligible Territory.

(5) Thelater provisions of this Division have effect only for the purposes of this
Division.

37 Properties

(1) Anareaof landisaproperty if:
(@) thereisasingle freehold or leasehold titlein relation to that area (whether

or not that title isregistered under alaw of a State or Territory relating to
the registration of interestsin land); and

(b) no part of that areais subject to alease granted by the holder of that title;
and

(c) thetitleto the areais defined by reference to geographical coordinates.
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(2 If:
(a) thereisasinglefreehold or leasehold title (as mentioned in paragraph
(1(a)) inrelation to an area of land; and

(b) some but not all of that areais subject to alease granted by the holder of
that title;

then, an area of land:

(c) dl of which iswithin the areareferred to in paragraph (a) of this
subsection; and

(d) none of which is subject to such alease;
isaproperty unlessit isonly part of another such area.

(3 Anareaof land is not a property except as provided in this section.

(4) Theregulations may prescribe the circumstances in which an area of land in
relation to which there isa single freehold or leasehold title is not to constitute a
property for the purposes of this Division.

(5) Despite paragraph (1)(c), the regulations may prescribe the circumstancesin
which an area of land, the title to which is defined otherwise than by reference to
geographical coordinates, is a property.

(6) Inthissection:

land includes premises and a part of premises, but does not include unalienated
Crown land.

lease includes sublease and leasehold title has a corresponding meaning.

38 Combined areas
(1) 2 contiguous properties form a combined area.

(2 If:
() aproperty is contiguous with another property; and
(b) the other property forms part of a combined area;

the first-mentioned property, and the combined area referred to in paragraph (b),
together form a combined area.

(3) Subsection (2) isrecursive, that is, the reference in paragraph (2)(b) to a
combined areais areference to something that is a combined area because of any
other application or applications of this section.

39 Principal user of a property

(1) The principal user of a property is the person who:
(a) occupiesthe property; or
(b) usesthe property for the purpose that is the sole or principal purpose for
which the property is used.

(2) However, if 2 or more persons:
(a) together occupy aproperty; or

(b) together use a property for the purpose that is the sole or principal purpose
for which the property is used;

they are taken to together be the principal user of the property.
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40 Eligible combined areas

(1) The Minister may, by writing, determine that specified combined areas are
eligible combined areas for the purposes of paragraph 36(3)(b).

(2) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

Part 3—Carriers
Division 1—Simplified outline

41 Simplified outline

Thefollowing isasimplified outline of this Part:

*  The owner of anetwork unit that is used to supply carriage servicesto the
public must hold a carrier licence unless:

(@ anominated carrier declaration isin forcein relation to the
network unit; or

(b) an exemption applies.
®  Carrier licences are granted by the ACA.

* Theholder of acarrier licenceisknown asacarrier.

* If responsibility for a network unit is transferred from the owner of the unit
to acarrier, the ACA may make anominated carrier declaration that
declares the carrier to be the nominated carrier in relation to the unit.

®  Carier licences are subject to conditions.

Division 2—Prohibitionsrelatingto carriers

42 Network unit not to be used without carrier licence or nominated carrier
declaration

(1) If thereisonly one owner of anetwork unit, the owner of the network unit must
not use the unit, either alone or jointly with one or more other persons, to supply
acarriage service to the public, unless;

(a) the owner holdsacarrier licence; or
(b) anominated carrier declaration isin force in relation to the unit.

(2) If thereisonly one owner of anetwork unit, the owner of the network unit must
not allow or permit another person to use the unit to supply a carriage service to
the public unless:

(a) the owner holdsacarrier licence; or
(b) anominated carrier declaration isin force in relation to the unit.
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(3) If there are 2 or more owners of a network unit, an owner of the network unit
must not use the unit, either alone or jointly with one or more other persons, to
supply acarriage service to the public, unless:

(a) the owner holdsacarrier licence; or
(b) anominated carrier declaration isin forcein relation to the unit.

(4) If there are 2 or more owners of a network unit, an owner of the network unit
must not, either alone or together with one or more other owners, alow or permit
another person to use the unit to supply a carriage service to the public unless:

(a) the owner holdsacarrier licence; or
(b) anominated carrier declaration isin forcein relation to the unit.

(5) A person who intentionally or recklessly contravenes subsection (1), (2), (3) or
(4) is guilty of an offence punishable on conviction by afine not exceeding
20,000 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

43 Continuing offences

A person who contravenes section 42 is guilty of a separate offence in respect of
each day (including aday of a conviction under this section or any later day)
during which the contravention continues.

44 Supply to the public

(1) Thissection sets out the circumstances in which a network unit is taken, for the
purposes of section 42, to be used to supply a carriage service to the public.

(2 If:
(a) thereisonly one owner of a network unit; and
(b) no nominated carrier declaration isin force in relation to the unit; and
(c) any of the following conditionsis satisfied:

(i) the unit is used for the carriage of communications between 2
end-users, where each end-user is outside the immediate circle of the
owner of the unit;

(ii) theunit is used to supply point-to-multipoint services to end-users,
where at |east one end-user is outside the immediate circle of the
owner of the unit;

(iii) theunit is used to supply designated content services (other than
point-to-multipoint services) to one or more end-users, where at |east
one end-user is outside the immediate circle of the owner of the unit;

the unit is used to supply a carriage service to the public.

(3) If:
(8 thereare 2 or more owners of anetwork unit; and
(b) no nominated carrier declaration isin force in relation to the unit; and
(c) any of the following conditionsis satisfied:

(i) theunit isused for the carriage of communications between 2
end-users, where each end-user is outside the overlap of the
immediate circles of the owners of the unit;

(i) theunit isused to supply point-to-multipoint services to end-users,
where at least one end-user is outside the overlap of the immediate
circles of the owners of the unit;
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(iii) the unit is used to supply designated content services (other than
point-to-multipoint services) to one or more end-users, where at least
one end-user is outside the overlap of the immediate circles of the
owners of the unit;

the unit is used to supply a carriage service to the public.

4 If:
(d) anominated carrier declaration isin force in relation to a network unit; and
(b) any of the following conditionsis satisfied:

(i) theunit isused for the carriage of communications between 2
end-users, where each end-user is outside the immediate circle of the
nominated carrier in relation to the unit;

(ii) the unit isused to supply point-to-multipoint servicesto end-users,
where at least one end-user is outside the immediate circle of the
nominated carrier in relation to the unit;

(iii) the unit is used to supply designated content services (other than
point-to-multipoint services) to one or more end-users, where at least
one end-user is outside the immediate circle of the nominated carrier
in relation to the unit;

the unit is used to supply a carriage service to the public.

(5) For the purposes of this section, aperson is outside the overlap of the immediate
circles of the owners of a network unit unless the personiis:

(a) within the immediate circles of each of the owners of the unit; or
(b) the owner, or one of the owners, of the unit.

(6) For the purposes of this section, a designated content service is a content service
of akind specified in awritten determination made by the Minister.

(7) A determination under subsection (6) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

45 Exemption—defence

(1) If the sole use of anetwork unit is use by, or on behalf of, a defence organisation
to carry communications necessary or desirable for defence purposes, section 42
does not apply to the unit.

(2 If:

(@) the principal use of a network unit is use by, or on behalf of, a defence
organisation to carry communications necessary or desirable for defence
purposes; and

(b) theremaining use of the unit is use by one or more carriers, or by one or

more exempt network-users, to supply carriage services and/or content
Sservices,

section 42 does not apply to the unit.
(3) Inthissection:

defence organisation means:
(@) the Department of Defence; or
(b) the Australian Defence Force; or
(c) anorganisation of aforeign country, so far as the organisation:
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(i) hasfunctions corresponding to functions of, or of apart of, the
Department of Defence or the Australian Defence Force; and

(ii) isauthorised by the Commonwealth to operate or train in Australia or
an external Territory; or

(d) apart of such an organisation or body.

46 Exemption—intelligence operations

Section 42 does not apply to a network unit that is used wholly or principally:
() by the Australian Secret Intelligence Service; or
(b) by the Australian Security Intelligence Organization.

47 Exemption—transport authorities

(1) Section 42 does not apply to a network unit if the sole use of the unit is use by
Airservices Australia to carry communications necessary or desirable for the
workings of aviation services.

(2) Section 42 does not apply to a network unit if the sole use of the unit is use by
the Australian National Railways Commission to carry communications
necessary or desirable for the workings of train services.

(3) Section 42 does not apply to a network unit if the sole use of the unit isuse by a
State or Territory transport authority to carry communications necessary or
desirable for the workings of any or all of the following services:

(@) train services of akind provided by the authority;
(b) bus or other road services of akind provided by the authority;
(c) tram services of akind provided by the authority.

(4) Section 42 does not apply to a network unit if the sole use of the unit isuse by a
rail corporation to carry communications necessary or desirable for the workings
of train services.

(5) Section 42 does not apply to a network unit if:

(@) the principal use of the unit is use by Airservices Australiato carry
communications necessary or desirable for the workings of aviation
services, and

(b) theremaining use of the unit is use by one or more carriers, or by one or

more exempt network-users, to supply carriage services and/or content
services.

(6) Section 42 does not apply to a network unit if:

(@) theprincipal use of the unit is use by the Australian National Railways
Commission to carry communications necessary or desirable for the
workings of train services; and

(b) theremaining use of the unit is use by one or more carriers, or by one or
more exempt network-users, to supply carriage services and/or content
services.

(7) Section 42 does not apply to a network unit if:

(&) the principal use of the unit is use by a State or Territory transport authority
to carry communications necessary or desirable for the workings of any or
all of the following services:

(i) train services of akind provided by the authority;
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(ii) bus or other road services of akind provided by the authority;
(iii) tram services of akind provided by the authority; and

(b) theremaining use of the unit is use by one or more carriers, or by one or
more exempt network-users, to supply carriage services and/or content
services.

(8) Section 42 does not apply to a network unit if:

(a) the principal use of the unit is use by arail corporation to carry
communications necessary or desirable for the workings of train services;
and

(b) theremaining use of the unit is use by one or more carriers, or by one or
more exempt network-users, to supply carriage services and/or content
services.

(9) Inthissection:

rail corporation means a body corporate that manages or operates either or both
of the following:

(a) rail transport services;
(b) rail transport infrastructure.

48 Exemption—broadcasting services

Q) If:
(a) the sole use of anetwork unit is use to carry communications that are
necessary or desirable for either or both of the following purposes:
(i) the supply of broadcasting services to the public;

(i) the supply of asecondary carriage service by means of the main
carrier signal of a primary broadcasting service; and

(b) the unit does not consist of, or include, afacility used to carry
communications between:

(i) the head end of a cable transmission system; and

(i) the equipment used by an end-user to receive a broadcasting service;
and

(c) the unit does not consist of a broadcasting transmitter transmitting a signal
of abroadcasting service to its intended audience;

section 42 does not apply to the unit.

(2 If:
(8 theprincipal use of anetwork unit is use to carry communications that are
necessary or desirable for either or both of the following purposes:
(i) thesupply of broadcasting services to the public;

(i) the supply of asecondary carriage service by means of the main
carrier signal of a primary broadcasting service; and

(b) the unit does not consist of, or include, afacility used to carry
communications between:

(i) the head end of a cable transmission system; and
(i) the equipment used by an end-user to receive a broadcasting service;
and
(c) the unit does not consist of a broadcasting transmitter transmitting a signal
of abroadcasting service to its intended audience; and

64  Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



(d) theremaining use of the unit is use by one or more carriers, or by one or

more exempt network-users, to supply carriage services and/or content
SEervices,

section 42 does not apply to the unit.

(3) If thesoleuse of alinelink is use for the purpose of are-transmission of akind

mentioned in paragraph 212(1)(a) or (b) of the Broadcasting Services Act 1992,
section 42 of this Act does not apply to the linelink.

@) If:

(@ theprincipal use of alinelink isuse for the purpose of are-transmission of
akind mentioned in paragraph 212(1)(a) or (b) of the Broadcasting
Services Act 1992; and

(b) theremaining use of thelinelink is use by one or more carriers, or by one

or more exempt network-users, to supply carriage services and/or content
Sservices,

section 42 of this Act does not apply to theline link.
(5) Inthissection:

broadcasting transmitter means a radiocommunications transmitter used, or for
use, to deliver a broadcasting service.

head end of a cable transmission system means afacility that:
(a) isconnectedto alinelink; and

(b) isused, or for use, in connection with the delivery of abroadcasting
service; and

(c) processessignalsfor delivery by the line link to end-users having
equipment appropriate for receiving the service.

49 Exemption—electricity supply bodies

(1) If the sole use of a network unit is use by an electricity supply body to carry
communications necessary or desirable for:

(8 managing the generation, transmission, distribution or supply of electricity;
or

(b) charging for the supply of electricity;
section 42 does not apply to the unit.

2 If:
(8 theprincipal use of anetwork unit is use by an electricity supply body to
carry communications necessary or desirable for:

(i) managing the generation, transmission, distribution or supply of
electricity; or

(ii) charging for the supply of eectricity; and
(b) theremaining use of the unit is use by one or more carriers, or by one or

more exempt network-users, to supply carriage services and/or content
Services;

section 42 does not apply to the unit.

(3) Inthissection:

electricity supply body means an authority, or a body corporate, that carries on a
business, or performs a function, of:
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() generating, transmitting, distributing or supplying electricity; or
(b) managing the generation, transmission, distribution or supply of electricity.

50 Exemption—Iinelinksauthorised by or under previouslaws

Q) If:

(@) alinelink consists of facilitiesin relation to which an authorisation wasin
force under paragraph 13(1)(a) of the Telecommunications Act 1975
immediately before the repeal of that Act; and

(b) the sole use of thelinelink is use as provided in, and in accordance with
any conditions specified in, the authorisation;

section 42 of this Act does not apply to the line link.

(2 If:

() alinelink consists of facilitiesin relation to which an authorisation wasin
force under paragraph 13(1)(a) of the Telecommunications Act 1975
immediately before the repeal of that Act; and

(b) the principal use of the linelink is use as provided in, and in accordance
with any conditions specified in, the authorisation; and

(c) theremaining use of thelinelink is use by one or more carriers, or by one
or more exempt network-users, to supply carriage services and/or content
services,

section 42 of this Act does not apply to the line link.

(3) If alinelink consists of facilities that:
(8 wereinstalled before the repeal of section 45 of the Telecommunications
Act 1989; and
(b) immediately before that repeal, were permitted by that section to be
maintained and operated;
section 42 of this Act does not apply to theline link.

4) If:

(&) alinelink consists of facilitiesin relation to which an authorisation wasin
force under section 46 of the Telecommunications Act 1989 immediately
before the repeal of that Act; and

(b) the sole use of thelinelink is use as provided in, and in accordance with
any conditions specified in, the authorisation;

section 42 of this Act does not apply to the line link.

(5) If:

() alinelink consists of facilitiesin relation to which an authorisation wasin
force under section 46 of the Telecommunications Act 1989 immediately
before the repeal of that Act; and

(b) the principal use of the line link is use as provided in, and in accordance
with any conditions specified in, the authorisation; and

(c) theremaining use of thelinelink is use by one or more carriers, or by one
or more exempt network-users, to supply carriage services and/or content
services,

section 42 of this Act does not apply to the line link.

(6) If:
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() alinelink consists of facilitiesin relation to which an authorisation wasin
force under section 108 of the Telecommunications Act 1991 immediately
before the repeal of that Act; and

(b) the sole use of thelinelink is use as provided in, and in accordance with
any conditions specified in, the authorisation;

section 42 of this Act does not apply to the line link.

(7) If:

(&) alinelink consists of facilitiesin relation to which an authorisation wasin
force under section 108 of the Telecommunications Act 1991 immediately
before the repeal of that Act; and

(b) the principal use of the linelink is use as provided in, and in accordance
with any conditions specified in, the authorisation; and

(c) theremaining use of thelinelink is use by one or more carriers, or by one
or more exempt network-users, to supply carriage services and/or content
services,

section 42 of this Act does not apply to theline link.

51 Exemption—Ministerial determination

(1) The Minister may, by written instrument, determine that section 42 does not
apply inrelation to:
() aspecified network unit; or
(b) aspecified person; or
(c) aspecified use of a network unit.

(2) A determination under this section may be unconditional or subject to such
conditions (if any) as are specified in the determination.

(3) A determination under this section has effect accordingly.

(4) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

Division 3—Carrier licences

52 Applicationsfor carrier licence

A person may apply to the ACA for acarrier licence, so long asthe personiis:
(a) aconstitutional corporation; or
(b) an eligible partnership; or
(c) apublic body.

53 Form of application etc.

An application must be:
(& inwriting; and
(b) in accordance with the form approved in writing by the ACA.
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54 Application to be accompanied by charge

An application must be accompanied by the charge (if any) imposed on the
application by Part 2 of the Telecommunications (Carrier Licence Charges) Act
1997.

55 Further information

(1) The ACA may, within 28 days after an application is made, request the applicant
to givethe ACA, within the period specified in the request, further information
about the application.

(2) The ACA may refuse to consider the application until the applicant gives the
ACA theinformation.

56 Grant of licence

(1) After considering an application, the ACA may grant acarrier licencein
accordance with the application.

(2) If the ACA grantsacarrier licence to a person, the ACA must give the person a
written notice stating that the licence has been granted.

(3) If the ACA grantsacarrier licence, the ACA must cause to be published in the
Gazette a notice stating that the licence has been granted.

57 Carrier licence has effect subject to this Act

A carrier licence has effect subject to this Act.

58 Refusal of carrier licence—disqualified applicant

(1) The ACA may refuse to grant a carrier licence to an applicant if, immediately
before the ACA makes its decision on the application, the applicant is
disqualified.

When body corporateis disqualified

(2) For the purposes of this section, abody corporate is disqualified at a particular
time (the test time) if:
(a) at any time before the test time, a carrier licence held by the body corporate
was cancelled under subsection 72(1) or (2); or
(b) at any time before the test time, a carrier licence held by a partnership in
which the body corporate was a partner was cancelled under subsection
72(1) or (2); or
(c) atthetest time, any of the following individualsis disqualified:
(i) adirector of the body corporate;
(i) the secretary of the body corporate;

(iii) aperson (by whatever name called and whether or not a director of
the body corporate) who is concerned in, or takes part in, the
management of the body corporate.

When individual is disqualified—failure to pay annual charge

(3) For the purposes of subsection (2), an individual is disqualified at a particular
time (the test time) if:
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(a) at any time before the test time, acarrier licence held by a body corporate
or partnership was cancelled under subsection 72(1) because of afailure by
the body corporate or partnership to pay in full the chargereferred toin
that subsection; and

(b) inthe case of abody corporate—at the time when the charge referred to in
subsection 72(1) was due and payable, the individual was:

(i) adirector of the body corporate; or
(i) the secretary of the body corporate; or

(iii) aperson (by whatever name called and whether or not a director of
the body corporate) who was concerned in, or took part in, the
management of the body corporate; and

(c) inthe case of apartnership—at the time when the charge referred to in
subsection 72(1) was due and payable, the individual:
(i) wasan employee of the partnership; and
(ii) was concerned in, or took part in, the management of the partnership;
and
(d) theindividual:
(i) aided, abetted, counselled or procured the failure of the body
corporate or partnership; or
(if) wasin any way, by act or omission, directly or indirectly, knowingly
concerned in, or party to, the failure of the body corporate or
partnership.

When individual is disqualified—failure to pay universal service levy

(4) For the purposes of subsection (2), an individual is disqualified at a particular
time (the test time) if:

(a) at any time before the test time, a carrier licence held by a body corporate
or partnership was cancelled under subsection 72(2) because of afailure by
the body corporate or partnership to pay in full the levy referred to in that
subsection; and

(b) inthe case of abody corporate—at the time when the levy referred to in
subsection 72(2) was due and payable, the individua was:

(i) adirector of the body corporate; or
(ii) the secretary of the body corporate; or
(iii) aperson (by whatever name called and whether or not a director of
the body corporate) who was concerned in, or took part in, the
management of the body corporate; and

(c) inthe case of a partnership—at the time when the levy referred to in

subsection 72(2) was due and payable, the individual:
(i) wasan employee of the partnership; and
(ii) was concerned in, or took part in, the management of the partnership;
and

(d) theindividual:

(i) aided, abetted, counselled or procured the failure of the body
corporate or partnership; or

(if) wasin any way, by act or omission, directly or indirectly, knowingly
concerned in, or party to, the failure of the body corporate or
partnership.
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When partnership is disqualified

(5) For the purposes of this section, a partnership is disqualified at a particular time
(the test time) if:

(a) at any time before the test time, a carrier licence held by the partnership
was cancelled under subsection 72(1) or (2); or
(b) at thetest time, any of the partnersis disqualified; or
(c) atthetest time, anindividua who:
(i) isan employee of the partnership; and
(if) isconcernedin, or takes part in, the management of the partnership;
isdisqualified.

This section does not limit grounds for refusal to grant carrier licence

(6) This section does not, by implication, limit the grounds on which the ACA may
refuse to grant a carrier licence.

59 Timelimit on licence decision

If the ACA neither grants, nor refusesto grant, acarrier licence before the end of
whichever of the following periodsis applicable:

(a) if the ACA did not give arequest under section 55 in relation to the licence
application—the period of 28 days after the day on which the ACA
received the application;

(b) if:
(i) the ACA gave arequest under section 55 in relation to the licence
application; and
(ii) the request was complied with;
the period of 14 days after the day on which the request was complied
with;
(o) if:
(i) the ACA gave arequest under section 55 in relation to the licence
application; and
(ii) the request was not complied with;
the period of 28 days after the end of the period specified in the request;
the ACA istaken, at the end of that period, to have refused to grant the licence.

60 Notification of refusal of application

If the ACA refusesto grant a carrier licence, the ACA must give written notice of
the refusal to the applicant.

61 Conditionsof carrier licence specified in Schedule 1

A carrier licenceis subject to the conditions specified in Schedule 1.

62 Condition of carrier licence set out in section 152AZ of the Trade Practices
Act 1974

A carrier licence is subject to the condition set out in section 152AZ of the Trade
Practices Act 1974.

Note: Section 152AZ of the Trade Practices Act 1974 deals with standard access obligations.
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63 Conditionsof carrier licence declared by Minister

D)

(2)

3)

(4)

()

(6)

(")

(8)

(9)

Conditions applying to each carrier licence

The Minister may, by written instrument, declare that each carrier licenceis
subject to such conditions as are specified in the instrument.

Conditions applying to specified existing carrier licences

The Minister may, by written instrument, declare that a specified carrier licence
is subject to such conditions as are specified in the instrument.

Note: A licence may be specified by name, by inclusion in a specified class or in any other
way.

Conditions applying to specified future carrier licences

The Minister may, by written instrument, declare that, in the event that a carrier
licence is granted to a specified person during a specified period, the carrier
licence is subject to such conditions as are specified in the instrument.

Declarations have effect

A declaration under this section has effect accordingly.

Variation of conditions

The Minister may, by written instrument, vary an instrument under subsection

(1), (@ or (3).
Revocation of conditions

The Minister may, by written instrument, revoke an instrument under subsection
(1), () or (3).

Notification of conditions—existing licences

As soon as practicable after the Minister makes an instrument under subsection
(1), (2), (5) or (6) that relates to alicence, the Minister must give the holder of
the licence a copy of the instrument.

Notification of conditions—future licences

As soon as practicable after the Minister makes an instrument under subsection
(3) that relates to alicence, the Minister must give the applicant for the licence a
copy of the instrument.

Validity not affected by failure to notify conditions

A contravention of subsection (7) or (8) does not affect the validity of an
instrument.

Gazettal

(10) A copy of an instrument under subsection (1), (2), (3), (5) or (6) isto be

published in the Gazette.
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Date of effect—existing licences

(11) Aninstrument under subsection (1), (2), (5) or (6) takes effect:

() ontheday on which acopy of theinstrument is published in the Gazette;
or

(b) if the instrument specifies alater day—on that later day.

Date of effect—future licences

(12) Aninstrument under subsection (3) relating to a licence takes effect when the
licenceis granted.

Disallowable instrument

(13) Aninstrument under subsection (1), (2), (3), (5) or (6) isadisallowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901.

64 Consultation about declared licence conditions

(1) Before making an instrument under subsection 63(1), (2), (5) or (6) that relatesto
alicence, the Minister must first:
(a) cause the holder of the licence to be given awritten notice setting out a
draft version of the instrument and inviting the holder to make submissions
to the Minister on the draft; and

(b) consider any submissions that were received within the time limit specified
in the notice.

(2) Thetimelimit specified in anotice under subsection (1) must be at least 30 days.

(3) Before making an instrument under subsection 63(3) that relates to alicence, the
Minister must first:

(a) causethe applicant for the licence to be given awritten notice setting out a
draft version of the instrument and inviting the applicant to make
submissions to the Minister on the draft; and

(b) consider any submissions that were received within the time limit specified
in the notice.

65 Conditions about foreign owner ship or control

(1) A condition of acarrier licence may relate to the extent of foreign ownership or
control (whether direct or indirect) of the holder.

(2) Subsection (1) does not, by implication, limit the conditions that may be declared
under section 63.

66 Conditionsabout Telstra’sISDN obligations

(1) The Minister must ensure that Telstra' s carrier licence is subject to one or more
conditions directed towards achieving:

(@) theresult that, by 1 July 1997, Telstraisin aposition to make available, to
at least 93.4% of the Australian population, a carriage service that provides
adigital data capability broadly comparable to that provided by a data
channel with a data transmission speed of 64 kilobits per second supplied
to end-users as part of the designated basic rate ISDN service; and
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(b) theresult that, by 31 December 1998, Telstraisin a position to make
available, to at least 96% of the Australian population, a carriage service
that provides adigital data capability broadly comparable to that provided
by a data channel with a data transmission speed of 64 kilobits per second
supplied to end-users as part of the designated basic rate ISDN service.

(2) For the purposes of this section, if:

(@ immediately before 1 July 1997, Telstra supplied a basic rate Integrated
Services Digital Network (ISDN) service; and

(b) the service complied with any of the standards for ISDN services made by
the European Telecommunications Standards Institute (ETSI);

the serviceis adesignated basic rate | SDN service.

(3) For the purposes of this section, the determination of the comparability of the
digital data capability of a carriage serviceisto be based solely on a comparison
of the data transmission speed available to an end-user of the service.

(4) This section does not, by implication, limit the application of section 63 to
Telstra

67 Carrier licence conditions—special provisions

(1) A condition of acarrier licence held by a carrier has effect subject to the
provisions of alicence under the Radiocommunications Act 1992 under which
the carrier is authorised to do something.

(2) A condition of acarrier licence held by a carrier may remove or restrict aright or
privilege that the carrier would otherwise have under a provision of this Act
(whether or not in the carrier’ s capacity as a carrier).

68 Compliance with conditions

(1) A carrier must not contravene a condition of the carrier licence held by the
carrier.

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1); or
(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (1); or
(d) conspire with others to effect a contravention of subsection (1).

(3) Subsections (1) and (2) are civil penalty provisions.
Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.
69 Remedial directions—breach of condition

(1) Thissection appliesif acarrier has contravened, or is contravening, a condition
of the carrier licence held by the carrier.

(2) The ACA may give the carrier awritten direction requiring the carrier to take
specified action directed towards ensuring that the carrier does not contravene
the condition, or is unlikely to contravene the condition, in the future.
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3)

(4)
()

(6)

(7)

The following are examples of the kinds of direction that may be givento a
carrier under subsection (2):

(a) adirection that the carrier implement effective administrative systems for
monitoring compliance with a condition of the licence;

(b) adirection that the carrier implement a system designed to give the
carrier’ s employees, agents and contractors a reasonable knowledge and
understanding of the requirements of a condition of the licence, in so far as
those requirements affect the employees, agents or contractors concerned.

A carrier must not contravene a direction under subsection (2).

Subsection (1) does not apply to a condition set out in Part 1 of Schedule 1in so
far asthat condition relates to section 369.

Note: Section 369 deals with Rules of Conduct under section 367.

Subsection (1) does not apply to a condition set out in Part 3 or 4 of Schedule 1.

Note: Parts 3 and 4 of Schedule 1 deal with access to supplementary facilities and network
information.

Subsection (1) does not apply to the condition set out in section 152AZ of the
Trade Practices Act 1974.

Note: Section 152AZ of the Trade Practices Act 1974 deals with standard access obligations.

70 Formal warnings—breach of condition

D)

2

3)

(4)

()

The ACA may issue aformal warning if a carrier contravenes a condition of the
carrier licence held by the carrier.

Subsection (1) does not apply to a condition set out in Part 1 of Schedule 1in so
far as that condition relates to section 369.

Note: Section 369 deals with Rules of Conduct under section 367.

Subsection (1) does not apply to a condition set out in Part 3 or 4 of Schedule 1.

Note: Parts 3 and 4 of Schedule 1 deal with access to supplementary facilities and network
information.

Subsection (1) does not apply to the condition set out in section 152AZ of the
Trade Practices Act 1974.

Note: Section 152AZ of the Trade Practices Act 1974 deals with standard access obligations.

The ACCC may issue aformal warning if a carrier contravenes any of the
following conditions of the carrier licence held by the carrier:

(a) thecondition set out in Part 1 of Schedule 1 in so far as that condition
relates to section 369;

(b) acondition set out in Part 3 or 4 of Schedule 1;
(c) the condition set out in section 152AZ of the Trade Practices Act 1974.

71 Surrender of carrier licence

A carrier may, by written notice given to the ACA, surrender the carrier licence
held by the carrier.
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72 Cancellation of carrier licence

Failureto pay annual charge

(1) The ACA may cancel acarrier licence held by acarrier if the carrier fails to pay
in full any annual charge on or before the date on which the charge becomes due
and payable. For this purpose, annual charge means charge imposed by Part 3
of the Telecommunications (Carrier Licence Charges) Act 1997.

Failure to pay universal service levy

(2) The ACA may cancel acarrier licence held by a carrier if the carrier failsto pay
in full any levy on or before the date on which the levy becomes due and

payable.

Note: Levy isdefined by section 7 to mean levy imposed by the Telecommunications
(Universal Service Levy) Act 1997.

Becoming a disqualified body corporate

(3) If the holder of acarrier licence becomes a disqualified body corporate (within
the meaning of section 58), the ACA may cancel the licence.

Becoming a disqualified partnership

(4) If the holder of acarrier licence becomes a disqualified partnership (within the
meaning of section 58), the ACA may cancel the licence.

Ceasing to be a constitutional corporation, eligible partnership or public body

(5) If, at aparticular time, the holder of acarrier licence is none of the following:
(8) aconstitutional corporation;
(b) an eligible partnership;
(c) apublic body;
the licence is taken to have been cancelled at that time.

Submissions relating to proposed cancellation

(6) The ACA must not cancel a carrier licence under subsection (1), (2), (3) or (4)
unlessthe ACA hasfirst:

(a) given the carrier awritten notice:
(i) setting out a proposal to cancel the licence; and

(ii) inviting the carrier to make a submission to the ACA on the proposal;
and

(b) considered any submission that was received within the time limit specified
in the notice.

Time limit

(7) A timelimit specified in the notice under subsection (6) must run for at least 7
days.
Notification of cancellation

(8) If acarrier licence held by a person is cancelled, the ACA must give written
notice of the cancellation to the person.

75  Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



73 Collection of chargesrelatingto carrier licences

D)

(2)

3)

(4)

()

(6)

(7)

(8)

Definitions
In this section:

annual charge means charge imposed by Part 3 of the Telecommunications
(Carrier Licence Charges) Act 1997.

application charge means charge imposed by Part 2 of the Telecommunications
(Carrier Licence Charges) Act 1997.

late payment penalty means an amount that is payable by way of penalty in
accordance with a determination under subsection (4).

When application charge due and payable

Application charge imposed on an application for a carrier licence is due and
payable when the application is made.

When annual charge due and payable

Annual charge is due and payable at the time ascertained in accordance with a
written determination made by the ACA.

Late payment penalty

The ACA may, by written instrument, determine that, if any annual charge
payable by a person remains unpaid after the time when it became due for
payment, the person is liable to pay to the Commonwealth, by way of penalty, an
amount calculated at the rate of :

() 20% per annum; or
(b) if the determination specifies alower percentage—that lower percentage
per annum;

on the amount unpaid, computed from that time.

Determination has effect

A determination under subsection (4) has effect accordingly.

Remission of penalty

A determination under subsection (4) may authorise the ACA to make decisions
about the remission of the whole or a part of an amount of late payment penalty.

Payment of charge and late payment penalty

Annual charge, application charge and late payment penalty are payable to the
ACA on behalf of the Commonwealth.

Recovery of charge and penalty

Annual charge, application charge and late payment penalty may be recovered by
the ACA, on behalf of the Commonwealth, as debts due to the Commonweal th.
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Payment into Consolidated Revenue Fund

(9) Amounts received by way of annual charge, application charge or late payment
penalty must be paid into the Consolidated Revenue Fund.

Disallowable instrument

(10) A determination under subsection (3) or (4) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

74 Collection of chargeson behalf of the Commonwealth

The ACA may enter into an arrangement with a person under which the person
may, on behalf of the Commonwealth, collect payments of charge imposed by
the Telecommunications (Carrier Licence Charges) Act 1997.

75 Cancellation of certain exemptions from charge

(1) This section cancels the effect of a provision of another Act that would have the
effect of exempting a person from liability to pay charge imposed by the
Telecommunications (Carrier Licence Charges) Act 1997.

(2) The cancellation does not apply if the provision of the other Act is enacted after
the commencement of this section and refers specifically to charge imposed by
the Telecommunications (Carrier Licence Charges) Act 1997.

76 Commonwealth not liable to charge

(1) The Commonwealth isnot liableto pay charge imposed by the
Telecommunications (Carrier Licence Charges) Act 1997.

(2) A referencein this section to the Commonwealth includes areference to an
authority of the Commonwealth that cannot, by law of the Commonwealth, be
made liable to taxation by the Commonwealth.

Division 4—Nominated carrier declarations

77 Applicationsfor nominated carrier declarations

A carrier may apply to the ACA for anominated carrier declaration in relation to
one or more specified network units.

Note: A network unit may be specified by name, by inclusion in a specified class or in any
other way.

78 Application to be accompanied by charge etc.

An application must be accompanied by:

(@) thecharge (if any) fixed by a determination under section 53 of the
Australian Communications Authority Act 1997; and

(b) the consent of the owner, or each of the owners, of the network units; and

(c) the election of the applicant accepting responsibility for the units for the
purposes of this Act.
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79 Form of application etc.

The application, consent and election must be:
(8 inwriting; and
(b) in accordance with aform approved in writing by the ACA.

80 Further information

(1) The ACA may request the applicant to give the ACA, within the period specified
in the request, further information about the application.

(2) The ACA may refuse to consider the application until the applicant gives the
ACA theinformation.

81 Making a nominated carrier declaration

(1) After considering the application, the ACA may declare in writing that the
applicant is the nominated carrier in relation to the network unitsif the ACA is
satisfied that:

(@) if the declaration were made, the applicant would be in a position to
comply with all of the obligations imposed on the applicant in the
applicant’ s capacity as the nominated carrier in relation to the units; and

(b) the making of the declaration will not impede the efficient administration
of thisAct.

(2) The ACA may only declare one carrier to be the nominated carrier in relation to
the network units.

(3) The ACA must give a copy of the declaration to:
(8 the applicant; and
(b) the owner, or each of the owners, of the network units.

(4) A copy of the declaration is to be published in the Gazette.

82 Notification of refusal of application

If the ACA refuses to make a nominated carrier declaration, the ACA must give
written notice of the refusal to:

(@ the applicant; and

(b) the owner, or each of the owners, of the network units.

83 Revocation of nominated carrier declaration

(1) The ACA may, by writing, revoke a nominated carrier declaration relating to a
nominated carrier if the ACA is satisfied that, if it were assumed that the
nominated carrier were to apply for the declaration, the ACA would refuse to
make the declaration.

(2) The ACA must, by writing, revoke the nominated carrier declaration relating to a
nominated carrier and relating to one or more network units if:
(&) the owner, or any of the owners, of the network units givesthe ACA a
written notice stating that the owner does not consent to the continued
operation of the declaration; or

(b) the nominated carrier givesthe ACA awritten notice stating that it does not
accept responsibility for the units for the purposes of this Act.
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(3) The ACA must give a copy of the revocation to:
(a) theformer nominated carrier; and
(b) the owner, or each of the owners, of the network units concerned.

(4) A copy of the revocation must be published in the Gazette.

(5) A revocation under subsection (1) or (2) takes effect on the date specified in the
revocation.

(6) The ACA must not revoke a nominated carrier declaration under subsection (1)
unlessthe ACA hasfirst:

(8) given the nominated carrier awritten notice:
(i) setting out a proposal to revoke the declaration; and
(i) inviting the nominated carrier to make a submission to the ACA on
the proposal; and
(b) considered any submission that was received within the time limit specified
in the notice.

(7) A timelimit specified in a notice under subsection (6) must run for at least 7
days.

Division 5—Register of nominated carrier declarationsand carrier
licences

84 Register of nominated carrier declarationsand carrier licences

(1) The ACA isto maintain a Register in which the ACA includes:
(& dal nominated carrier declarations currently in force; and
(b) all carrier licences currently in force; and
(c) al conditions of such licences.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997:

(8) inspect the Register; and
(b) make acopy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the ACA givesthe person a printout of, or of the relevant parts of, the
Register.

(5) If aperson requests that a copy be provided in an electronic form, the ACA may
provide the relevant information:

() on adataprocessing device; or
(b) by way of electronic transmission.
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Part 4—Service providers
Division 1—Simplified outline

85 Simplified outline

The following is asimplified outline of this Part:

* A serviceprovider is.
(@) acarriage service provider; or
(b) acontent service provider.

* A carriage service provider is aperson who supplies, or proposes to supply,
certain carriage services.

* A content service provider is aperson who supplies, or proposes to supply,
certain content services.

®*  Service providers must comply with the service provider rules.

Division 2—Service providers

86 Serviceproviders

For the purposes of this Act, aservice provider is:
(a) acarriage service provider; or
(b) acontent service provider.

Note 1: Carriage service provider is defined by section 87.

Note2:  Content service provider is defined by section 97.
Divison 3—Carriage service providers

87 Carriage service providers
Basic definition
(1) For the purposes of this Act, if a person supplies, or proposes to supply, alisted
carriage service to the public using:

(d) anetwork unit owned by one or more carriers; or

(b) anetwork unit in relation to which a nominated carrier declaration isin
force;

the person is a carriage service provider.

International carriage service providers

(2) For the purposes of this Act, if:

(8) aperson supplies, or proposes to supply, alisted carriage service to the
public using:
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(i) alinelink connecting aplace in Australia and a place outside
Australia; or

(i) asatellite-based facility; and
(b) the carriage serviceis mentioned in paragraph 16(1)(b) or (c);
the person is a carriage service provider.

Secondary users of exempt network units

(3) For the purposes of this Act, if:

(a) acarrier or an exempt network-user supplies a carriage service as
mentioned in any of the following provisions:

(i) paragraph 45(2)(b);

(ii) paragraph 47(5)(b);
(iii) paragraph 47(6)(b);
(iv) paragraph 47(7)(b);

(v) paragraph 47(8)(b);
(vi) paragraph 48(2)(d);
(vii) paragraph 48(4)(b);

(viii) paragraph 49(2)(b);

(ix) paragraph 50(2)(c);

(x) paragraph 50(5)(c);

(xi) paragraph 50(7)(c); and

(b) the carriage serviceis supplied to the public;

the carrier or the exempt network-user, as the case may be, isacarriage service
provider.

Declared carriage service providers

(4) The Minister may, by written instrument, declare that a specified person who
supplies, or proposes to supply, a specified listed carriage serviceisacarriage
service provider for the purposes of this Act. A declaration under this subsection
has effect accordingly.

Note: For specification by class, see subsection 46(2) of the Acts Interpretation Act 1901.

Intermediaries

(5) For the purposes of this Act, if:

(a) aperson (thefirst person), for reward, arranges, or proposes to arrange, for
the supply of alisted carriage service by a carriage service provider to a
third person; and

(b) the first person would be a carriage service provider under subsection (1)
or (2) if the person had supplied that carriage service; and

(c) the commercia relationship between the first person and the third person
is, or isto be, governed (in whole or in part) by an agreement between the
first person and the third person that deals with one or more matters
relating to the continuing supply of the service (whether or not that supply
is, oristo be, for areadily ascertainable period); and

(d) the conditions (if any) specified in a determination under subsection (8) are
satisfied;

the person is a carriage service provider.

Note: Under section 7, carriage service intermediary is defined to mean a person who isa
carriage service provider under this subsection.
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(6) For the purposes of paragraph (5)(a), it does not matter whether the first person
makes arrangements as agent for:

(a) the carriage service provider; or
(b) thethird person; or
(c) any other person.

(7) Thereferencein paragraph (5)(a) to reward does not include areference to
remuneration received in the capacity of employee.

(8 The Minister may make awritten determination for the purposes of paragraph
(5)(d).

Disallowable instrument

(9) Aninstrument under subsection (4) or (8) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

88 Supply tothe public

(1) Thissection sets out the circumstances in which a carriage service istaken, for
the purposes of subsections 87(1), (2) and (3), to be supplied to the public.

(2 If:
(8) acarriage serviceis used for the carriage of communications between 2
end-users; and
(b) each end-user is outside the immediate circle of the supplier of the service;
the serviceis supplied to the public.

(3) If:
(a) acarriage serviceis used to supply point-to-multipoint services to
end-users; and
(b) at least one end-user is outside the immediate circle of the supplier of the
Service;
the serviceis supplied to the public.

4) If:
(a) acarriage serviceis used to supply designated content services (other than
point-to-multipoint services) to end-users; and
(b) at least one end-user is outside the immediate circle of the supplier of the
service;
the serviceis supplied to the public.

(5) For the purposes of this section, a designated content service is a content service
of akind specified in awritten determination made by the Minister.

(6) A determination under subsection (5) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

89 Exemption from definition—customerslocated on the same premises

Q) If:
(a) the supplier of a carriage service manages a business or other activity
carried on at particular premises; and
(b) that business or activity isthe sole or principal use of the premises; and
(c) dl of the customers of the service are physically present on the premises;
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subsections 87(1) and (2) do not apply to the carriage service.
(2) Inthissection:

premises includes:
(@ land; and
(b) agroup of buildingsthat islocated in the same vicinity.

90 Exemption from definition—defence

(1) If thesoleor principal use of acarriage serviceis use by, or on behaf of, a
defence organisation to carry communications necessary or desirable for defence
purposes, subsections 87(1) and (2) do not apply to the service.

(2) Inthissection:

defence organisation means:
(a) the Department of Defence; or
(b) the Australian Defence Force; or
(c) anorganisation of aforeign country, so far as the organisation:

(i) has functions corresponding to functions of, or of a part of, the
Department of Defence or the Australian Defence Force; and

(i) isauthorised by the Commonwealth to operate or train in Australia or
an external Territory; or

(d) apart of such an organisation or body.

91 Exemption from definition—intelligence operations

Subsections 87(1) and (2) do not apply to a carriage service that is used wholly
or principaly:

(8 by the Australian Secret Intelligence Service; or

(b) by the Australian Security Intelligence Organization.

92 Exemption from definition—transport authorities

(1) Subsections 87(1) and (2) do not apply to acarriage serviceif the sole or
principal use of the carriage service is use by Airservices Australiato carry
communications necessary or desirable for the workings of aviation services.

(2) Subsections 87(1) and (2) do not apply to acarriage serviceif the sole or
principal use of the carriage service is use by the Australian National Railways
Commission to carry communications necessary or desirable for the workings of
train services.

(3) Subsections 87(1) and (2) do not apply to acarriage serviceif the sole or
principal use of the unit is use by a State or Territory transport authority to carry
communications necessary or desirable for the workings of the following
services:

(a) train services of akind provided by the authority;
(b) busor other road services of akind provided by the authority;
(c) tram services of akind provided by the authority.

(4) Subsections 87(1) and (2) do not apply to a carriage service if the sole or
principal use of the carriage service is use by arail corporation to carry
communications necessary or desirable for the workings of train services.
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(5) Inthissection:

rail corporation means a body corporate that manages or operates either or both
of the following:

(a) rail transport services;
(b) rail transport infrastructure.

93 Exemption from definition—broadcasting services

(1) If:
(a) thesole or principal use of acarriage serviceisuseto carry

communications that are necessary or desirable for either or both of the
following purposes:

(i) the supply of broadcasting services to the public;

(ii) the supply of asecondary carriage service by means of the main
carrier signal of a primary broadcasting service; and

(b) those communications are neither:

(i) communications carried between the head end of a cable transmission
system and the equipment used by an end-user to receive a
broadcasting service; nor

(if) communications carried from a broadcasting transmitter transmitting a
signal of abroadcasting serviceto its intended audience;

subsections 87(1) and (2) do not apply to the carriage service.

(2) If the sole or principal use of a carriage service is use for the purpose of are-
transmission of akind mentioned in paragraph 212(1)(a) or (b) of the
Broadcasting Services Act 1992, subsections 87(1) and (2) of this Act do not
apply to the service.

(3) Inthissection:

broadcasting transmitter means a radiocommunications transmitter used, or for
use, to deliver a broadcasting service.

head end of a cable transmission system means a facility that:
(8 isconnected to alinelink; and
(b) isused, or for use, in connection with the delivery of abroadcasting
service; and
(c) processes signals for delivery by the line link to end-users having
eguipment appropriate for receiving the service.

94 Exemption from definition—electricity supply bodies

(1) If the soleor principal use of acarriage service is use by an electricity supply
body to carry communications necessary or desirable for:

(8 managing the generation, transmission, distribution or supply of electricity;
or

(b) charging for the supply of electricity;
subsection 87(1) does not apply to the service.

(2) Inthissection:

electricity supply body means an authority, or a body corporate, that carries on a
business, or performs a function, of:
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() generating, transmitting, distributing or supplying electricity; or
(b) managing the generation, transmission, distribution or supply of electricity.

95 Exemption from definition—Ministerial deter mination

(1) The Minister may, by written instrument, determine that a specified eligible
definition provision does not apply in relation to:

() aspecified carriage service; or
(b) aspecified person.
Note: For specification by class, see subsection 46(2) of the Acts Interpretation Act 1901.

(2) A determination under this section may be unconditional or subject to such
conditions (if any) as are specified in the determination.

(3) A determination under this section has effect accordingly.

(4) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

(5) For the purposes of this section, each of the following provisionsis an eligible
definition provision:
(8) subsection 87(1);
(b) subsection 87(2);
(c) subsection 87(3);
(d) subsection 87(5).

96 Exemption from certain regulatory provisions—Ministerial deter mination

(1) The Minister may, by written instrument, determine that a specified regulatory
provision does not apply to a specified person in the person’ s capacity asa
designated carriage service provider. For this purpose, a designated carriage
service provider is aperson who is a carriage service provider under subsection
87(4) or (5).

Note: For specification by class, see subsection 46(2) of the Acts Interpretation Act 1901.

(2) A determination under this section may be unconditional or subject to such
conditions (if any) as are specified in the determination.

(3) A determination under this section has effect accordingly.

(4) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

(5) For the purposes of this section, aregulatory provision is a provision of:
(a) thisAct; or
(b) any other law of the Commonwealth;

that contains a reference to a carriage service provider or to carriage service
providers.

85  Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



Division 4—Content service providers

97 Content service providers

(1) For the purposes of this Act, if a person uses, or proposes to use, alisted carriage
service to supply a content service to the public, the person is a content service
provider.

(2) For the purposes of subsection (1), a content serviceis supplied to the public if,
and only if, at least one end-user of the content service is outside the immediate
circle of the supplier of the content service.

Divison 5—Service provider rules

98 Serviceprovider rules

(1) For the purposes of this Act, the following are the service provider rules:
(@) therulesset out in Schedule 2;

(b) therules (if any) set out in service provider determinations in force under
section 99.

(2) Inaddition to the rules mentioned in subsection (1), the rule set out in subsection
152BA(2) of the Trade Practices Act 1974 is a service provider rule for the
purposes of this Act.

Note: Subsection 152BA (2) of the Trade Practices Act 1974 provides that a carriage service
provider must comply with any standard access obligations that are applicable to the
provider.

99 Serviceprovider determinations

(1) The ACA may make awritten determination setting out rules that apply to
service providersin relation to the supply of either or both of the following:

(a) specified carriage services;
(b) specified content services.
The determination is called a service provider determination.

(2) A service provider determination has effect only to the extent that:
(8 itisauthorised by paragraph 51(v) of the Constitution (either alone or
when read together with paragraph 51(xxxix) of the Constitution); or
(b) both:
(i) itisauthorised by section 122 of the Constitution; and
(i) it would have been authorised by paragraph 51(v) of the Constitution
(either alone or when read together with paragraph 51(xxxix) of the
Constitution) if section 51 of the Constitution extended to the
Territories.

(3) The ACA must not make a service provider determination unless the
determination relates to a matter specified in the regulations or in section 346.

(4) Before making a service provider determination, the ACA must consult the
ACCC.

(5) A service provider determination may make provision for or in relationto a
particular matter by empowering the ACA to make decisions of an administrative
character.
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(6) A service provider determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

100 Exemptionsfrom service provider rules

(1) The Minister may, by written instrument, determine that a specified service
provider is exempt from the service provider rules.

(2) The Minister may, by written instrument, determine that a specified service
provider is exempt from a specified service provider rule.

(3) A determination under this section may be unconditional or subject to such
conditions (if any) as are specified in the determination.

(4) A determination under this section has effect accordingly.

(5) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

101 Service providers must comply with service provider rules

(1) A service provider must comply with the service provider rules that apply to the
provider.

Note: Service provider rulesisdefined by section 98.

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1); or
(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (1); or
(d) conspire with others to effect a contravention of subsection (1).

(3) Subsections (1) and (2) are civil penalty provisions.

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.

102 Remedial directions—breach of service provider rules

(1) Thissection appliesif aservice provider has contravened, or is contravening, a
service provider rule.

(2) The ACA may give the provider awritten direction requiring the provider to take
specified action directed towards ensuring that the provider does not contravene
therule, or isunlikely to contravene the rule, in the future.

(3) Thefollowing are examples of the kinds of direction that may be givento a
service provider under subsection (2):

(a) adirection that the provider implement effective administrative systems for
monitoring compliance with a service provider rule;

(b) adirection that the provider implement a system designed to give the
provider’ s employees, agents and contractors a reasonable knowledge and
understanding of the requirements of a service provider rule, in so far as
those requirements affect the employees, agents or contractors concerned.

(4) A service provider must not contravene a direction under subsection (2).
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(5) Subsection (1) does not apply to the rule set out in Part 1 of Schedule 2 in so far
asthat rule relates to section 369.

Note: Section 369 deals with Rules of Conduct under section 367.

(6) Subsection (1) does not apply to the rule set out in subsection 152BA(2) of the
Trade Practices Act 1974.

Note: Subsection 152BA (2) of the Trade Practices Act 1974 provides that a carriage service
provider must comply with any standard access obligations that are applicable to the
provider.

103 Formal warnings—breach of service provider rules

(1) The ACA may issue aformal warning if a person contravenes a service provider
rule.

(2) Subsection (1) does not apply to the rule set out in Part 1 of Schedule 2 in so far
asthat rule relates to section 369.

Note: Section 369 deals with Rules of Conduct under section 367.

(3) Subsection (1) does not apply to the rule set out in subsection 152BA(2) of the

Trade Practices Act 1974.

Note: Subsection 152BA (2) of the Trade Practices Act 1974 provides that a carriage service
provider must comply with any standard access obligations that are applicable to the
provider.

(4) The ACCC may issue aformal warning if a person contravenes the service
provider rule set out in subsection 152BA(2) of the Trade Practices Act 1974.

(5) The ACCC may issue aformal warning if a person contravenes the service
provider rule set out in Part 1 of Schedule 2 in so far asthat rule relates to section
369.

Part 5—Monitoring of the performance of carriersand
carriage service providers

104 Simplified outline

The following is asimplified outline of this Part:

TheACA isto monitor, and report each year to the Minister on, significant
matters relating to the performance of carriers and carriage service
providers.

105 Monitoring of performance

(1) The ACA must monitor, and report each financial year to the Minister on, all
significant matters relating to the performance of:

(@) carriers; and

(b) carriage service providers,
with particular reference to:

(c) consumer satisfaction; and

(d) consumer benefits; and

(e) quality of service.
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(2) In performing its functions under subsection (1), the ACA must have regard to
such world best practice performance indicators as the ACA considers
appropriate. This subsection does not, by implication, limit subsection (1).

(3) A report under subsection (1) must set out details of the following matters:
(@) the efficiency with which carriers and carriage service providers supply:
(i) carriage services; or
(ii) ancillary goods; or
(iii) ancillary services,
(b) the adequacy and quality of the:
(i) carriage services; or
(i) billing services; or
(iii) billing information services; or
(iv) ancillary goods; or
(v) ancillary services,
supplied by carriers or carriage service providers,
(c) the adequacy of each carrier’s and each carriage service provider's
compliance with its obligations under Part 6;
(d) the adequacy of each carrier’s and each carriage service provider’'s
compliance with:
(i) codesregistered under Part 6; and
(ii) standards determined under Part 6;
(e) the adequacy of each universal service provider’ s compliance with its
obligations under Part 7;
(f) such other matters relating to the performance of carriers or carriage
service providers as the ACA thinks appropriate.

(4) The ACA must monitor, and report each financial year to the Minister on, the
appropriateness and adequacy of the approaches taken by the carriage service
providersin carrying out their obligations, and discharging their liabilities, under
Part 9.

(5) The ACA must monitor, and report each financial year to the Minister on, the
progress made by carriers and carriage service providers towards making a
carriage service that provides digital data capability comparable to an ISDN
channel availableto all peoplein Australia.

(6) The ACA must give areport under subsection (1), (4) or (5) to the Minister as
soon as practicable after the end of the financial year concerned.

(7) The Minister must cause a copy of areport under subsection (1), (4) or (5) to be
laid before each House of the Parliament within 15 sitting days of that House
after receiving the report.

(8) Inthissection:
ancillary goods means goods for use in connection with a carriage service.

ancillary service means a service for use in connection with a carriage service.
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Part 6—Industry codes and industry standards
Division 1—Simplified outline

106 Simplified outline

The following is asimplified outline of this Part.

* Bodies and associations that represent sections of the telecommunications
industry may develop industry codes.

* |ndustry codes may be registered by the ACA.

®*  Compliance with an industry code is voluntary unless the ACA directsa
particular participant in the telecommunications industry to comply with the
code.

®* TheACA hasareserve power to make an industry standard if there are no
industry codes or if an industry code is deficient.

®*  Compliance with industry standards is mandatory.

Division 2—Inter pretation

107 Industry codes

For the purposes of this Part, an industry code is a code developed under this
Part (whether or not in response to arequest under this Part).

108 Industry standards

For the purposes of this Part, an industry standard is a standard determined
under this Part.

109 Telecommunications activity

For the purposes of this Part, atelecommunications activity is an activity that
consists of :

(8 carrying on business asacarrier; or
(b) carrying on business as a carriage service provider; or
(c) supplying goods or services for use in connection with the supply of a
listed carriage service; or
(d) supplying a content service using alisted carriage service; or
(e) manufacturing or importing customer equipment or customer cabling; or
(f) installing, maintaining, operating or providing access to:
(i) atelecommunications network; or
(i) afacility;
used to supply alisted carriage service.
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110 Sections of the telecommunicationsindustry

(1) For the purposes of this Part, sections of the telecommunicationsindustry are to
be ascertained in accordance with this section.

(2) For the purposes of this Part, each of the following groupsis a section of the
telecommunications industry:

(@) carriers;

(b) service providers;

(c) carriage service providers;

(d) carriage service providers who supply standard telephone services;

(e) carriage service providers who supply public mobile telecommunications
services,

(f) content service providers;

(g) personswho perform cabling work (within the meaning of Division 9 of
Part 21);

(h) personswho manufacture or import customer equipment or customer
cabling.

(3) The ACA may, by written instrument, determine that persons carrying on, or
proposing to carry on, one or more specified kinds of telecommunications
activity constitute a section of the telecommunications industry for the purposes
of this Part.

(4) The section must be identified in the determination by unique name and/or
number.

(5) A determination under subsection (3) has effect accordingly.

(6) Sections of the telecommunications industry determined under subsection (3):
(8 need not be mutually exclusive; and

(b) may consist of the aggregate of any 2 or more sections of the
telecommunications industry mentioned in subsection (2) or determined
under subsection (3); and

(c) may be subsets of a section of the telecommunications industry mentioned
in subsection (2) or determined under subsection (3).

(7) Subsection (6) does not, by implication, limit subsection (3).
(8) A copy of adetermination under subsection (3) is to be published in the Gazette.

111 Participantsin a section of the telecommunicationsindustry

For the purposes of this Part, if a person isamember of a group that constitutes a
section of the telecommunications industry, the person is a participant in that
section of the telecommunications industry.

Divison 3—General principlesrelating to industry codes and
industry standards

112 Statement of regulatory policy

(1) The Parliament intends that bodies or associations that the ACA is satisfied
represent sections of the telecommunications industry should develop codes
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(industry codes) that are to apply to participants in the respective sections of the
industry in relation to the telecommunications activities of the participants.

(2) The Parliament intends that the ACA, in exercising its powers under sections
117, 118, 119, 123, 124 and 125, will act in amanner that, in the opinion of the
ACA, enables public interest considerations to be addressed in away that does
not impose undue financial and administrative burdens on participantsin sections
of the telecommunications industry.

(3) In determining whether public interest considerations are being addressed in a
way that does not impose undue financial and administrative burdens on
participants in sections of the telecommunications industry, the ACA must have
regard to:

(8 the number of customerswho would be likely to benefit from the code or
standard concerned; and

(b) the extent to which those customers are residential or small business
customers; and

(c) thelegitimate business interests of participantsin sections of the
telecommunications industry; and

(d) the public interest, including the public interest in the efficient, equitable
and ecologically sustainable supply of:

(i) carriage services, and
(if) goods for usein connection with carriage services; and
(iii) servicesfor use in connection with carriage services;

in amanner that reflects the legitimate expectations of the Australian
community.

(4) Subsection (3) does not, by implication, limit the matters to which regard may be
had.

113 Examples of mattersthat may be dealt with by industry codes and industry
standards

(1) Thissection sets out examples of matters that may be dealt with by industry
codes and industry standards.

(2) The applicability of a particular example will depend on which section of the
telecommunications industry is involved.

(3) The examples are asfollows:
(@) telling customers about:
(i) goods or services on offer; and
(i) the prices of those goods or services; and

(iii) the other terms and conditions on which those goods or services are
offered;

(b) giving customersinformation about performance indicators customers can
use to evaluate the quality of services;

(c) regular reporting to customers about performance against those
performance indicators;

(d) theinternal handling of customer complaints;
(e) reporting about customer complaints;
(f) privacy and, in particular:

(i) the protection of personal information; and
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(ii) theintrusive use of telecommunications by carriers or service
providers; and

(iii) the monitoring or recording of communications; and
(iv) calling number display; and
(v) theprovision of directory products and services;

(g) the“churning” of customers;

(h) security deposits given by customers;

(i) debt collection practices,

(i) customer credit practices;

(K) disconnection of customers;

(1) ensuring that customers have an informed basis on which to enter into
agreements of a kind mentioned in paragraph 22(2)(d) or (€) or (4)(a)
(which deal with boundaries of telecommunications networks);

(m) the quality of standard telephone services;

(n) the accuracy of billing of customers of carriage service providersin
relation to the supply of standard telephone services;

(o) thetimeliness and comprehensibility of bills;

(p) the procedures to be followed in order to generate standard billing reports
to assist in the investigation of customer complaints about bills.

114 Industry codes and industry standards may confer powerson the
Telecommunications Industry Ombudsman

(1) If the Telecommunications Industry Ombudsman consents, an industry code or
industry standard may confer functions and powers on the Telecommunications
Industry Ombudsman.

(2) The continuity of aconsent under subsection (1) is not affected by:

(8 achange in the occupancy of the paosition of Telecommunications Industry
Ombudsman; or

(b) avacancy in the position of Telecommunications Industry Ombudsman
that does not continue for more than 4 months.

115 Industry codes and industry standards not to deal with certain design
features and performance requirements

(1) For the purposes of this Part, an industry code or an industry standard has no
effect:

(a) totheextent (if any) to which compliance with the code or standard is
likely to have the effect (whether direct or indirect) of requiring customer
eguipment, customer cabling, a telecommunications network or afacility:

(i) to have particular design features; or
(i) to meet particular performance requirements; or
(b) to the extent (if any) to which it deals with the content of content services.

(2) Therulein subsection (1) does not apply to an industry code or an industry
standard to the extent (if any) to which compliance with the code or standard is
likely:

(a) tohavetheindirect effect of requiring customer equipment, customer
cabling, atelecommunications network or afacility to have particular
design features that relate to:
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(i) the accuracy of billing of customers of carriage service providersin
relation to the supply of standard telephone services; or
(ii) the quality of standard telephone services; or
(iif) amatter specified in the regulations; or
(b) to havethedirect or indirect effect of requiring customer equipment,
customer cabling, atelecommunications network or afacility to meet
performance regquirements that relate to:
(i) the accuracy of billing of customers of carriage service providersin
relation to the supply of standard telephone services; or
(i) the quality of standard telephone services; or
(iif) amatter specified in the regulations.

(3) Therulein subsection (1) does not apply to an industry code or an industry
standard to the extent (if any) to which the code or standard deals with a matter
referred to in paragraph 113(3)(f).

116 Industry codes and industry standards not to deal with mattersdealt with
by codes and standards under Part 9 of the Broadcasting Services Act

For the purposes of this Part, an industry code or an industry standard that deals
with amatter relating to a content service has no effect to the extent (if any) to
which the matter is dealt with by a code registered, or standard determined, under
Part 9 of the Broadcasting Services Act 1992.

Division 4—Industry codes

117 Registration of industry codes

(1) Thissection appliesif:

(a) the ACA issatisfied that a body or association represents a particular
section of the telecommunications industry; and

(b) that body or association develops an industry code that appliesto
participants in that section of the industry and deals with one or more
matters relating to the telecommunications activities of those participants;
and

(c) the body or association gives a copy of the codeto the ACA; and

(d) the ACA issdtisfied that:

(i) inacase where the code deals with matters of substantial relevance to
the community—the code provides appropriate community safeguards
for the matters covered by the code; or

(ii) inacase where the code does not deal with matters of substantial
relevance to the community—the code deals with the matters covered
by the code in an appropriate manner; and

(e) the ACA issatisfied that, before giving the copy of the code to the ACA:

(i) the body or association published a draft of the code and invited
participants in that section of the industry to make submissions to the
body or association about the draft within a specified period; and

(i) the body or association gave consideration to any submissions that
were received from participants in that section of the industry within
that period; and

(f) the ACA issatisfied that, before giving the copy of the code to the ACA:
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(i) the body or association published a draft of the code and invited
members of the public to make submissions to the body or association
about the draft within a specified period; and

(ii) the body or association gave consideration to any submissions that
were received from members of the public within that period; and

(9) the ACA issatisfied that the ACCC has been consulted about the
development of the code; and

(h) the ACA issatisfied that the Telecommunications Industry Ombudsman
has been consulted about the development of the code; and

(i) the ACA issatisfied that at |east one body or association that represents the

interests of consumers has been consulted about the development of the
code; and

() in acasewhere the code deals with a matter set out in paragraph
113(3)(f)—the ACA is satisfied that the Privacy Commissioner has been
consulted about the development of the code.

(2) The ACA must register the code by including it in the Register of industry codes
kept under section 136.

(3) A period specified under subparagraph (1)(e)(i) or (1)(f)(i) must run for at |least
30 days.
4) If:
(8 anindustry code (the new code) is registered under this Part; and
(b) the new codeis expressed to replace another industry code;

the other code ceases to be registered under this Part when the new codeis
registered.

118 ACA may request codes

(1) If the ACA issatisfied that abody or association represents a particular section
of the telecommunications industry, the ACA may, by written notice given to the
body or association, request the body or association to:

(8) develop an industry code that applies to participantsin that section of the
industry and deals with one or more specified matters relating to the
telecommunications activities of those participants; and

(b) givethe ACA acopy of the code within the period specified in the notice.

(2) The period specified in anotice under subsection (1) must run for at least 120
days.

(3) The ACA must not make arequest under subsection (1) in relation to a particular
section of the telecommunications industry unless the ACA is satisfied that:

(a) the development of the code is necessary or convenient in order to:
(i) provide appropriate community safeguards; or

(ii) otherwise deal with the performance or conduct of participantsin that
section of the industry; and

(b) in the absence of the request, it is unlikely that an industry code would be
developed within a reasonable period.

(4) The ACA must not make a request under subsection (1) in relation to a code if:

(8 the code would deal with a matter referred to in paragraph 113(3)(f) (which
relates to privacy); and
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(b) compliance with the code would be likely to have the effect (whether direct
or indirect) of requiring customer equipment, customer cabling, a
telecommuni cations network or afacility:

(i) to have particular design features; or
(i) to meet particular performance requirements.

However, this rule does not apply if the ACA is satisfied that the benefits to the
community from the operation of the code would outweigh the costs of
compliance with the code.

(5) The ACA may vary anotice under subsection (1) by extending the period
specified in the notice.

(6) Subsection (5) does not, by implication, limit the application of subsection 33(3)
of the Acts Interpretation Act 1901.

(7) A notice under subsection (1) may specify indicative targets for achieving
progress in the devel opment of the code (for example, atarget of 60 daysto
develop a preliminary draft of the code).

119 Publication of notice where no body or association represents a section of
the telecommunicationsindustry

(D) If the ACA issatisfied that a particular section of the telecommunications
industry is not represented by a body or association, the ACA may publish a
notice in the Gazette:

(a) stating that, if such abody or association were to come into existence
within a specified period, the ACA would be likely to give anotice to that
body or association under subsection 118(1); and

(b) setting out the matter or matters relating to telecommunications activities
that would be likely to be specified in the subsection 118(1) notice.

(2) The period specified in a notice under subsection (1) must run for at least 60
days.

120 Replacement of industry codes

(1) Changesto anindustry code areto be achieved by replacing the code instead of
varying the code.

(2) If the replacement code differs only in minor respects from the original code,
section 117 has effect, in relation to the registration of the code, asif paragraphs
117(1)(e) and (f) had not been enacted.

Note: Paragraphs 117(1)(e) and (f) deal with submissions about draft codes.

121 Directions about compliance with industry codes

Q) If:
() apersonisaparticipant in aparticular section of the telecommunications
industry; and

(b) the ACA issatisfied that the person has contravened or is contravening an
industry code that:

(i) isregistered under this Part; and
(ii) appliesto participantsin that section of the industry;
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the ACA may, by written notice given to the person, direct the person to comply
with the industry code.

(2) A person must comply with adirection under subsection (1).

(3) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (2); or
(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (2); or
(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (2); or
(d) conspire with others to effect a contravention of subsection (2).

(4) Subsections (2) and (3) arecivil penalty provisions.

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.

122 Formal warnings—breach of industry codes

(1) Thissection appliesto aperson who isaparticipant in a particular section of the
telecommunications industry.

(2) The ACA may issue aformal warning if the person contravenes an industry code
registered under this Part.

Divison 5—Industry standards

123 ACA may determine an industry standard if a request for an industry code
isnot complied with

(1) Thissection appliesif:
(a) the ACA has made arequest under subsection 118(1) in relation to the
development of acodethat isto:
(i) apply to participantsin a particular section of the telecommunications
industry; and

(ii) deal with one or more matters relating to the telecommunications
activities of those participants; and

(b) any of the following conditionsis satisfied:
(i) therequest isnot complied with;

(i) if indicative targets for achieving progress in the development of the
code were specified in the notice of request—any of those indicative
targets were not met;

(iii) therequest is complied with, but the ACA subsequently refusesto
register the code; and
(c) the ACA issatisfied that it is necessary or convenient for the ACA to
determine a standard in order to:
(i) provide appropriate community safeguardsin relation to that matter or
those matters; or

(i) otherwise regulate adequately participants in that section of the

industry in relation to that matter or those matters.

(2) The ACA may, by written instrument, determine a standard that applies to
participants in that section of the industry and deals with that matter or those
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matters. A standard under this subsection is to be known as an industry
standard.

(3) Before determining an industry standard under this section, the ACA must
consult the body or association to whom the request mentioned in paragraph
(D(a) was made.

(4) A standard under subsection (2) is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

124 ACA may determineindustry standard where no industry body or
association formed

(1) Thissection appliesif:
(a) the ACA issatisfied that a particular section of the telecommunications
industry is not represented by a body or association; and
(b) the ACA has published a notice under subsection 119(1) relating to that
section of the industry; and
(c) that notice:

(i) statesthat, if such abody or association were to come into existence
within a particular period, the ACA would be likely to give anotice to
that body or association under subsection 118(1); and

(i) setsout one or more matters relating to the telecommunications
activities of the participantsin that section of the industry; and
(d) no such body or association comes into existence within that period; and
(e) the ACA issatisfied that it is necessary or convenient for the ACA to
determine a standard in order to:

(i) provide appropriate community safeguardsin relation to that matter or
those matters; or

(if) otherwise regulate adequately participants in that section of the
industry in relation to that matter or those matters.

(2) The ACA may, by written instrument, determine a standard that applies to
participants in that section of the industry and deals with that matter or those
matters. A standard under this subsection is to be known as an industry
standard.

(3) A standard under subsection (2) is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

125 ACA may determineindustry standardswhereindustry codes fail

(1) Thissection appliesif:
(8 anindustry code that:
(i) appliesto participantsin a particular section of the
telecommunications industry; and
(ii) dealswith one or more matters relating to the telecommunications
activities of those participants,
has been registered under this Part for at least 180 days; and
(b) the ACA issatisfied that the codeis deficient (as defined by subsection
(7)); and
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(c) the ACA has given the body or association that devel oped the code a
written notice requesting that deficiencies in the code be addressed within a
specified period; and

(d) that period ends and the ACA is satisfied that it is necessary or convenient
for the ACA to determine a standard that appliesto participants in that
section of the industry and deals with that matter or those matters.

(2) The period specified in anotice under paragraph (1)(c) must run for at least 30
days.

(3) The ACA may, by written instrument, determine a standard that appliesto
participants in that section of the industry and deals with that matter or those
matters. A standard under this subsection is to be known as an industry
standard.

(4) If the ACA issatisfied that a body or association represents that section of the
industry, the ACA must consult the body or association before determining an
industry standard under subsection (3).

(5) A standard under subsection (3) is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(6) Theindustry code ceasesto be registered under this Part on the day on which the
industry standard comesinto force.

(7) For the purposes of this section, an industry code that appliesto participantsin a
particular section of the telecommunications industry and deals with one or more
matters relating to the telecommunications activities of those participantsis
deficient if, and only if:

(a) the codeis not operating to provide appropriate community safeguardsin
relation to that matter or those matters; or

(b) the codeis not otherwise operating to regulate adequately participantsin
that section of the industry in relation to that matter or those matters.

126 Industry standards not to be determined for certain privacy matters

The ACA must not determine an industry standard if:

(a) the standard would deal with a matter referred to in paragraph 113(3)(f)
(which relates to privacy); and

(b) compliance with the standard would be likely to have the effect (whether
direct or indirect) of requiring customer equipment, customer cabling, a
telecommunications network or afacility:

(i) to have particular design features; or
(ii) to meet particular performance requirements.

However, this rule does not apply if the ACA is satisfied that the benefits to the
community from the operation of the standard would outweigh the costs of
compliance with the standard.

127 Industry standardsnot to be determined during the first 180 days after
commencement

The ACA must not determine an industry standard during the first 180 days after
the commencement of this section.
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128 Compliance with industry standards

(D) If anindustry standard that applies to participantsin a particular section of the
telecommunications industry is registered under this Part, each participant in that
section of the industry must comply with the standard.

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1); or
(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (1); or
(d) conspire with others to effect a contravention of subsection (1).

(3) Subsections (1) and (2) are civil penalty provisions.

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.

129 Formal warnings—breach of industry standards

(1) Thissection appliesto aperson who is aparticipant in a particular section of the
telecommunications industry.

(2) The ACA may issue aformal warning if the person contravenes an industry
standard registered under this Part.

130 Variation of industry standards

(1) The ACA may, by written instrument, vary an industry standard that applies to
participants in a particular section of the telecommunications industry if it is
satisfied that it is necessary or convenient to do so to:

(8) provide appropriate community safeguards in relation to one or more
matters relating to the telecommunications activities of those participants;
and

(b) otherwise regulate adequately those participants in relation to one or more
matters relating to the telecommunications activities of those participants.

(2) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.
131 Revocation of industry standards
(1) The ACA may, by written instrument, revoke an industry standard.

(2 If:
() anindustry code is registered under this Part; and
(b) the codeis expressed to replace an industry standard;
the industry standard is revoked when the code is registered.

(3 Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

132 Public consultation on industry standards

(1) Beforedetermining or varying an industry standard, the ACA must:
(a) causeto be published in a newspaper circulating in each State a notice:
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(i) stating that the ACA has prepared a draft of the industry standard or
variation; and
(i) stating that free copies of the draft will be made available to members
of the public during normal office hours throughout the period
specified in the notice; and
(iii) specifying the place or places where the copies will be available; and
(iv) inviting interested persons to give written comments about the draft to
the ACA within the period specified under subparagraph (ii); and
(b) make copies of the draft available in accordance with the notice.
(2) The period specified under subparagraph (1)(a)(ii) must run for at least 30 days
after the publication of the notice.

(3) Subsection (1) does not apply to avariation if the variation is of a minor nature.

(4) If interested persons have given comments in accordance with a notice under
subsection (1), the ACA must have due regard to those comments in determining
or varying the industry standard, as the case may be.

(5) Inthissection:
State includes the Northern Territory and the Australian Capital Territory.
133 Consultation with ACCC and the Telecommunications I ndustry
Ombudsman

(1) Beforedetermining or varying an industry standard, the ACA must consult the
ACCC and the Telecommunications Industry Ombudsman.

(2) Beforerevoking an industry standard under subsection 131(1), the ACA must
consult the ACCC and the Telecommunications | ndustry Ombudsman.

134 Consultation with Privacy Commissioner

(1) Thissection appliesto an industry standard that deals with a matter set out in
paragraph 113(3)(f).

(2) Before determining or varying the industry standard, the ACA must consult the
Privacy Commissioner.

(3) Beforerevoking the industry standard under subsection 131(1), the ACA must
consult the Privacy Commissioner.

135 Consultation with consumer body

(1) Before determining or varying an industry standard, the ACA must consult at
least one body or association that represents the interests of consumers.

(2) Beforerevoking an industry standard under subsection 131(1), the ACA must
consult at least one body or association that represents the interests of consumers.

Division 6—Register of industry codes and industry standards

136 ACA to maintain Register of industry codes and industry standards
(1) The ACA isto maintain a Register in which the ACA includes:
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(a) al industry codes required to be registered under this Part; and
(b) al industry standards; and

(c) dl requests made under section 118; and

(d) all notices under section 119; and

(e) dl directions given under section 121.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997:

(8) inspect the Register; and
(b) make acopy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the ACA givesthe person a printout of, or of the relevant parts of, the
Register.

(5) If aperson requests that a copy be provided in an electronic form, the ACA may
provide the relevant information:

() on adataprocessing device; or
(b) by way of electronic transmission.

Part 7—Universal serviceregime
Division 1—Introduction

137 Simplified outline

Thefollowing isasimplified outline of this Part:

®  ThisPart establishes a universal service regime.

*  Themain object of the universal serviceregimeisto ensure that all people
in Australia, wherever they reside or carry on business, should have
reasonable access, on an equitable basis, to:

(@) standard telephone services; and

(b)  payphones; and

(c) prescribed carriage services.

* Thekey elements of the universal service regime are as follows:
() the specification of the universal service obligation;
(b) the declaration of universal service providers,
(c) thecarrying out of universal service plans,

(d) theregulation of universal service charges;
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(e) the assessment, collection, recovery and distribution of the levy
imposed by the Telecommunications (Universal Service Levy)
Act 1997.

138 Objects

The objects of this Part are to give effect to the following policy principles:

(a) al peoplein Australia, wherever they reside or carry on business, should
have reasonable access, on an equitable basis, to:

(i) standard telephone services; and
(ii) payphones; and
(iii) prescribed carriage services;
(b) the universal service obligation described in section 149 should be fulfilled
as efficiently and economically as practicable;

(c) thelossesthat result from supplying loss-making services in the course of
fulfilling the universal service obligation should be shared among carriers;

(d) information on the basis of which, and the methods by which, those losses
and those carriers' respective shares in those losses are to be determined
should be open to scrutiny by:

(i) those carriers; and

(ii) the public;
to the greatest extent possible without undue damage to a carrier’ s interests
being caused by the disclosure of confidential commercial information.

139 Special meaning of Australia

(1) A referencein this Part to Australia includes areference to:
(a) the Territory of Christmas Island; and
(b) the Territory of Cocos (Keeling) Islands; and
(c) anexternal Territory specified in the regulations.

(2) Thedefinition of Australia in section 7 does not apply to this Part.

140 Payphones

For the purposes of this Part, a payphoneis afixed telephone that:
() isameans by which a standard telephone service is supplied; and

(b) when in normal working order, cannot be used to make a telephone call
(other than afree call or a call made with operator assistance) unless, as
payment for the call, or to enable payment for the call to be collected:

(i) money, or atoken, card or other object, has been put into a device that
forms part of, is attached to, or islocated near, the telephone; or

(ii) anidentification number, or a code or other information (in numerical
or any other form) has been input into a device that forms part of, is
attached to, or is located near, the telephone; or

(iii) aprescribed act has been done.

141 Prescribed carriage services

(1) For the purposes of this Part, a prescribed carriage service is a carriage service
specified in the regulations.
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(2) Before 30 September 1998, the Minister must cause to be conducted areview to
determine whether a carriage service that provides a digital data capability
broadly comparable to that provided by a data channel with a datatransmission
speed of 64 kilobits per second supplied to end-users as part of the designated
basic rate ISDN service should be specified, on and after 31 December 1998, in
regulations made for the purposes of subsection (1).

(3) Thereview isto dea with the question whether the benefits to the community
resulting from so specifying that carriage service would outweigh the costs to the
community from so specifying that carriage service.

4) If:
(8) acarrier makes a submission to the review; and

(b) the submission includes a claim that the costs to the community resulting
from so specifying that carriage service would outweigh the benefits to the
community from so specifying that carriage service;

the review isto include an examination of whether there is sufficient evidence to
substantiate the claim.

(5) For the purposes of this section, the determination of the comparability of the
digital data capability of acarriage serviceis to be based solely on a comparison
of the data transmission speed available to an end-user of the service.

(6) The Minister must cause to be prepared areport of the review.

(7) The Minister must cause copies of the report to be laid before each House of the
Parliament within 15 sitting days of that House after the completion of the
preparation of the report.

(8) Inthissection:

designated basic rate | SDN service has the same meaning as in section 66.

142 Supply of standard telephone services

(1) A referencein this Part to the supply of a standard telephone service includes a
reference to the supply of:

(a) if the regulations prescribe customer equipment for the purposes of this
paragraph—whichever of the following is applicable:

(i) that customer equipment;

(i) if other customer equipment is supplied, instead of the first-mentioned
customer equipment, in order to comply with the Disability
Discrimination Act 1992—that other customer equipment; and

(b) if paragraph (a) does not apply—whichever of the following is applicable:
(i) atelephone handset that does not have switching functions;

(i) if other customer equipment is supplied, instead of such a handset, in
order to comply with the Disability Discrimination Act 1992—that
other customer equipment; and

(c) other goods of akind specified in the regulations; and
(d) services of akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for usein
connection with the standard telephone service.

(2) A referencein this Part to the supply of a standard telephone service includes a
reference to the supply, to a person with a disability, of:
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() customer equipment of akind specified in the regulations; and

(b) other goods of akind specified in the regulations; and

(c) services of akind specified in the regulations;
where the equipment, goods or services, as the case may be, arefor usein
connection with the standard telephone service.

(3) Inthissection:
disability has the same meaning as in the Disability Discrimination Act 1992.

143 Supply of servicessimilar to the National Relay Serviceto betreated asthe
supply of standard telephone services

(1) A referencein this Part to the supply of a standard telephone service includes a
reference to the supply of aservicethat is:

(a) specified in the regulations; and
(b) similar in scope and purpose to the National Relay Service; and

(c) intended to facilitate personal communication by persons with hearing
and/or speech impairments; and

(d) for usein connection with the standard telephone service.

(2) The Minister must take all reasonable steps to ensure that, at all timeson and
after 30 June 1998, regulations are in force for the purposes of paragraph (1)(a).

144 Supply of prescribed carriage services

A referencein this Part to the supply of a prescribed carriage service includes a
reference to the supply of:

(&) customer equipment of akind specified in the regulations; and
(b) other goods of akind specified in the regulations; and
(c) servicesof akind specified in the regulations;

where the equipment, goods or services, as the case may be, arefor usein
connection with the prescribed carriage service.

145 Servicearea

For the purposes of this Part, aserviceareais:
() ageographical areawithin Australia; or
(b) any areaof land; or
(c) any premises or part of premises;

regardless of size.

146 Participating carriers

(1) For the purposes of this Part, a person is a participating carrier in relation to a
financial year if the person was a carrier at any time during the financial year.

(2) This section does not apply to a person if the person is of akind declared by the
regulations to be exempt from this section.

105 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



147 Eligiblerevenue

For the purposes of this Part, the eligible revenue of a participating carrier for a
financial year isthe amount that, under the regulations, is taken to be the eligible
revenue of the carrier for the financial year.

148 Approved auditor

(1) A referencein this Part to an approved auditor is areference to a person
included in aclass of persons specified in awritten determination made by the
ACA for the purposes of this section.

(2) A copy of adetermination under subsection (1) isto be published in the Gazette.
Division 2—Univer sal service obligation

149 Universal serviceobligation

(1) For the purposes of this Act, the universal service obligation is the obligation:

(a) to ensure that standard telephone services are reasonably accessible to all
people in Australia on an equitable basis, wherever they reside or carry on
business; and

(b) to ensure that payphones are reasonably accessible to all peoplein
Australia on an equitable basis, wherever they reside or carry on business;
and

(c) to ensure that prescribed carriage services are reasonably accessible to all
people in Australia on an equitable basis, wherever they reside or carry on
business.

(2) To the extent necessary to achieve the obligation mentioned in subsection (1), it
is part of the universal service obligation:

(a) to supply standard telephone services to people in Australia on request; and
(b) to supply, install and maintain payphonesin Australia; and
(c) tosupply prescribed carriage services to people in Australia on request.

(3) The Minister may make awritten determination that it is part of the universal
service obligation to supply, install and maintain payphones at specified
locationsin Australia. The determination has effect accordingly.

(4) A copy of adetermination under subsection (3) must be published in the Gazette.

(5) Theregulations may prescribe, for the purpose of paragraph (1)(b), what is, or is
not, necessary to ensure that payphones are reasonably accessible as mentioned
in that paragraph, including:

(@) criteriafor determining the locations of payphones; and

(b) the process for public consultation on the location of payphones; and

(c) the process for resolution of any complaints about the location of
payphones.

(6) Subsection (3) does not limit the generality of subsection (5).
(7) Subsection (5) does not limit the generality of subsection (3).

(8) Anobligation does not arise under paragraph (2)(a) in relation to particular
equipment, goods or services the supply of which istreated under section 142 as
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the supply of a standard telephone service if the customer concerned requests not
to be supplied with the equipment, goods or services.

(9) Anobligation does not arise under paragraph (2)(c) in relation to particular
equipment, goods or services the supply of which istreated under section 144 as
the supply of a prescribed carriage service if the customer concerned requests not
to be supplied with the equipment, goods or services.

(10) To avoid doubt, an obligation arising under paragraph (2)(a) in relation to
customer equipment requires the customer concerned to be given the option of
hiring the equipment.

Division 3—Universal service providers

150 Universal service providers

(1) The Minister may make a written declaration stating that a specified carrier isthe
national universal service provider.

Note: If a selection system has been determined under section 152, a declaration under this
subsection must be consistent with the system.

(2) The Minister may make awritten declaration stating that a specified carrier isthe
regional universal service provider for a specified service area.

Note: If a selection system has been determined under section 153, a declaration under this
subsection must be consistent with the system.

(3) A declaration under subsection (1) or (2) has effect accordingly.

(4) The Minister must exercise his or her powers under this section in such away
that:

(a) at any particular time, there is not more than one declaration in force under
subsection (1); and

(b) no service areain relation to which a declaration is in force under
subsection (2) overlaps (either wholly or in part) with another service area.

(5) A declaration under this section:

(a) takeseffect at the start of the next financial year after the onein whichitis
made; and

(b) if it specifiesafinancial year at whose end it ceases to have effect—ceases
to have effect at the end of that financia year, unless sooner revoked.

This subsection has effect subject to subsections (7), (8) and (9).

(6) A revocation of adeclaration under this section takes effect:
(a) if it specifiesafinancial year at whose end it is to take effect—at the end of
that financial year; or
(b) otherwise—at the end of the financial year in which it is made.
This subsection has effect subject to subsections (7) and (8).

(7) If:
() adeclaration (the original declaration) isin force under subsection (1) in
relation to a particular carrier; and
(b) afresh declaration is made under subsection (1); and

(c) thefresh declaration is expressed to replace the original declaration with
effect from a specified time; and

(d) the fresh declaration specifies another carrier;
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then:
(e) thefresh declaration takes effect at that time; and
(f) the original declaration ceases to have effect at that time.

(8) If:
() adeclaration (the original declaration) isin force under subsection (2) in

relation to a particular carrier and in relation to a particular service areg;
and

(b) afresh declaration is made under subsection (2); and

(c) thefresh declaration is expressed to replace the original declaration with
effect from a specified time; and

(d) the fresh declaration specifies another carrier; and

(e) the service area specified in the fresh declaration is the same as the service
area specified in the original declaration;

then:
(f) thefresh declaration takes effect at that time; and
(g) theoriginal declaration ceasesto have effect at that time.

(9) If:
() adeclarationisin force under subsection (2) in relation to a particular
carrier; and
(b) at aparticular time, the carrier ceasesto hold a carrier licence;
the declaration ceases to be in force at that time.

(10) A declaration under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(11) A referencein thissection to acarrier does not include areference to a person of
akind declared by the regulations to be exempt from section 146.

151 Effect of universal service provider declaration

(1) Thenational universal service provider isthe universal service provider:
(a) for Australia, except each service areain relation to which adeclaration is
in force under subsection 150(2); and
(b) for so much of any service area asis not within such an area.

(2) A regional universal service provider in relation to a particular service areais the
universal service provider:

(a) for that area; and
(b) for each service areathat iswithin that area.

Note: If, at aparticular time during afinancial year, a carrier ceases to be the regional
universal service provider for aparticular service area and is not replaced as the
regional universal service provider for that area by another carrier, the national
universal service provider automatically becomes the universal service provider for
that area.

(3) For the purposes of this Part, a person in relation to whom adeclarationisin
force under subsection 150(1) or (2) at any time during afinancial year isa
universal service provider in relation to the financia year.

(4) For the purposes of this Part, the areas for which a person is a universal service
provider are taken to be asingle area.
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(5) Theuniversal service provider for an areamust take all reasonable steps to fulfil
the universal service obligation, so far as the obligation relates to that area.

152 Selection system for national universal service provider

(1) The Minister may, by written instrument, determine a selection system for the
purpose of selecting a carrier to be the national universal service provider in
relation to specified financial years.

(2) A system so determined must require the selected carrier to have elected that:

(d) an amount specified in the election will be the carrier’ s net universal
service cost for the financial year concerned; or

(b) amethod of ascertaining an amount, being a method specified in the
election, will apply for the purposes of determining the carrier’s net
universal service cost for the financial year concerned.

(3) A system so determined may require an applicant for selection to give the
Minister a copy of the document that the applicant would be required to giveto
the Minister under section 157 in the event that the applicant is successful. This
subsection does not, by implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister must not
exercise the powers conferred by subsection 150(1) in away that isinconsistent
with the system.

(5) ThisPart does not prevent a method mentioned in paragraph (2)(b) from being
the same as a method that would have applied if the system concerned had not
been determined.

(6) A determination under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

153 Selection system for regional universal service providers

(1) The Minister may, by written instrument, determine a selection system for the
purpose of selecting carriers to be regional universal service providers for
specified service areasin relation to specified financia years.

(2) A system so determined must require the selected carrier to have elected that:

(8 an amount specified in the election will be the carrier’ s net universal
service cost for the financial year concerned; or

(b) amethod of ascertaining an amount, being a method specified in the
election, will apply for the purposes of determining the carrier’s net
universal service cost for the financial year concerned.

(3) A system so determined may require an applicant for selection to give the
Minister a copy of the document that the applicant would be required to give to
the Minister under section 157 in the event that the applicant is successful. This
subsection does not, by implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister must not
exercise the powers conferred by subsection 150(2) in away that isinconsistent
with the system.

(5) This Part does not prevent a method mentioned in paragraph (2)(b) from being
the same as a method that would have applied if the system concerned had not
been determined.
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(6) A determination under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

154 Selection systems—infor mation-gathering powers

(1) If the Minister has reason to believe that a carrier or carriage service provider has
information that is relevant to:

(8 the exercise of the powers conferred on the Minister by subsection 152(1)
or 153(1); or
(b) the administration of a system determined under subsection 152(1) or
153(2);
the Minister may, by written notice given to the carrier or provider, require the
carrier or provider to give to the Minister, within the period and in the manner
and form specified in the notice, any such information.

(2) A carrier or carriage service provider must comply with arequirement under
subsection (1).

155 Multiple national universal service providers

(1) Theregulations may authorise the Minister to declare that 2 or more carriers are
to be national universal service providers.

(2) Theregulations may also authorise the Minister to declare that this Act has
effect, in relation to any such declared provider, asif the universal service
obligation applicable to the provider were limited as set out in the declaration.
However, declarations may only be made in accordance with this subsection for
the purpose of dividing the universal service obligation between 2 or more
declared providers.

(3) A declaration made in accordance with this section has effect accordingly.

(4) Theregulations may provide that this Part appliesin relation to any such
declared providers subject to such modifications as are specified in the
regulations.

(5) Inthissection:

modifications includes additions, omissions and substitutions.

156 Multipleregional universal service providers

(1) Theregulations may authorise the Minister to declare that 2 or more carriers are
to be regional universal service providers for the same service area.

(2) Theregulations may also authorise the Minister to declare that this Act has
effect, in relation to any such declared provider, asif the universal service
obligation applicable to the provider were limited as set out in the declaration.
However, declarations may only be made in accordance with this subsection for
the purpose of dividing the universal service obligation between 2 or more
declared providers.

(3) A declaration made in accordance with this section has effect accordingly.

(4) Theregulations may provide that this Part appliesin relation to any such
declared providers subject to such modifications as are specified in the
regulations.
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(5) Inthissection:

modifications includes additions, omissions and substitutions.
Division 4—Universal service plans

157 Universal service provider must submit universal service plan

(1) A universal service provider for a particular area must give the Minister a draft
universal service plan for that area.

(2) The provider must give the Minister the plan within 90 days after the provider
became the universal service provider for that area.

158 Universal service plans

A draft or approved universal service plan for an areais a plan that sets out how
the universal service provider for that areawill progressively fulfil the universal
service obligation (in so far as the obligation relates to that area).

Note: An approved universal service plan is adraft universal service plan that has been
approved by the Minister.

159 Replacement of approved universal service plan

If an approved universal service plan (the original plan) for an areaisin force, a
draft universal service plan for the area may be expressed to replace the original
plan. When the draft plan becomes an approved universal service plan, the
original plan ceasesto bein force.

160 Approval of draft universal service plan by Minister

(1) If auniversal service provider givesthe Minister adraft universal service plan,
the Minister must:

(a) approve the draft plan; or
(b) refuseto approve the draft plan.

(2) If the Minister approves the draft plan, the draft plan becomes an approved
universal service plan.

(3) If the Minister refuses to approve the draft plan, the Minister may, by written
notice given to the provider, direct the provider to give the Minister, within the
period and in the terms specified in the direction, a fresh draft universal service
plan for the area concerned. The provider must comply with the direction.

161 Public comment—dr aft plan

(1) Beforegiving the Minister adraft universal service plan under section 160, a
universal service provider must:

(&) publish apreliminary version of the draft plan and invite members of the
public to make submissions to the provider about the preliminary version
within a specified period; and

(b) give consideration to any submissions received from members of the public
within that period.

(2) The period specified in the invitation must run for at least 30 days.
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(3) This section does not apply to a draft plan given to the Minister in accordance
with a direction under subsection 160(3).

(4) This section does not apply to adraft plan given to the Minister in accordance
with a notice under section 168.

162 Minister to haveregard to certain matters

(1) Indeciding whether to approve adraft universal service plan for an area, the
Minister must have regard to whether:

(a) the plan providesfor the universal service obligation (in so far asit relates
to that area) to be fulfilled:

(i) asefficiently and economically as practicable; and

(i) at performance standards that reasonably meet the social, industrial
and commercial needs of the Australian community; and

(iii) progressively throughout that area within such period as the Minister
considers reasonable; and

(b) the draft plan complies with any requirementsin force under section 163.

(2) Subsection (1) does not, by implication, limit the matters to which regard may be
had.

163 Minister may formulate requirementsfor draft plans

(1) The Minister may, by writing, formulate requirements to be complied with by
draft universal service plans.

(2) Thefollowing are examples of requirements:

(&) timetablesfor the supply of services;

(b) performance standards relating to the fulfilment of the universal service
obligation;

(c) theform of adraft universal service plan.

(3) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

164 Notification of decision

(1) After deciding whether to approve a draft universal service plan for an area, the
Minister must give awritten notice setting out the decision to:

(a) theuniversal service provider for the area; and
(b) the ACA.

(2) A copy of anatice under subsection (1) must be published in the Gazette.

(3) If the Minister refuses to approve adraft universal service plan for an area, the
Minister must give awritten notice setting out the reasons for the refusal to the
universal service provider for the area.

165 Variation of approved universal service plan

(1) Thissection appliesif:

() an approved universal service plan for an area (the current plan) isin
force; and
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(b) the universal service provider for the area gives the Minister a draft
variation of the plan.

(2) The Minister must:
() approvethe variation; or
(b) refuse to approve the variation.

(3) The Minister must not approve the variation unless the Minister is satisfied that,
if it were assumed that the universal service provider were to give the Minister a
draft universal service plan in the same terms as the current plan (as proposed to
be varied), the Minister would approve that draft plan.

(4) After deciding whether to approve the variation, the Minister must give awritten
notice setting out the decision to:

(8 theuniversal service provider; and
(b) the ACA.

(5) A copy of anotice under subsection (4) must be published in the Gazette.

(6) If the Minister refuses to approve the variation, the Minister must give awritten
notice setting out the reasons for the refusal to the universal service provider.

(7) If the Minister approves the variation, the current plan is varied accordingly.

166 Public comment—variation of plan

(1) Beforegiving the Minister adraft variation of a plan under section 165, a
universal service provider must:

(8 publish apreliminary version of the draft variation and invite members of
the public to make submissions to the provider about the preliminary
version within a specified period; and

(b) give consideration to any submissions that were received from members of
the public within that period.

(2) The period specified in the invitation must run for at least 30 days.

(3) Thissection does not apply to a draft variation given to the Minister in
accordance with a notice under section 168.

167 Minister may direct the ACA to givereportsand/or advice

(1) Before deciding whether to approve a draft universal service plan or a draft
variation of an approved universal service plan, the Minister may direct the ACA
to give the Minister such reports and/or advice as the Minister requires to assist
in making the decision.

(2) The ACA must comply with the direction.

(3) This section does not, by implication, limit the Minister’ s powers under section
486 (which deals with public inquiries).

168 Minister may direct variation or replacement of plan

(1) Thissection appliesif an approved universal service plan (the current plan) for
an areaisinforce.
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(2) The Minister may give the universal service provider for the area a written notice
requiring the provider:
(a) within the period and in the terms set out in the notice, to give the Minister
adraft variation of the current plan; or

(b) within the period and in the terms set out in the notice, to give the Minister
afresh draft universal service plan for the areathat is expressed to replace
the current plan.

(3) The provider must comply with the notice.

169 Compliance with approved universal service plan

If an approved universal service plan for an areaisin force, the universal service
provider for the area must take all reasonable steps to ensure that the planis
complied with.

170 Register of universal service plans

(1) The ACA isto maintain a Register in which the ACA includes al approved
universal service plans currently in force.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997:

(&) inspect the Register; and
(b) make acopy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the ACA gives the person a printout of, or of the relevant parts of, the
Register.

(5) If aperson requests that a copy be provided in an electronic form, the ACA may
provide the relevant information:

() onadataprocessing device; or
(b) by way of electronic transmission.

Division 5—Regulation of universal service charges

171 Universal service charges

(1) Thissection appliesif aperson isthe universal service provider for a particular
area

(2) For the purposes of this Division, auniversal service chargeisacharge
imposed, or proposed to be imposed, by the person for:
(a) the supply of standard telephone servicesto personsin the area; or
(b) calls made from payphonesin the area; or
(c) the supply of prescribed carriage servicesto personsin the area.
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172 Declaration subjecting universal service chargesto price control
arrangements

(1) The Minister may, by notice published in the Gazette, declare that specified
universal service charges are subject to price control arrangements under this
Division.

(2) A declaration under subsection (1) is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

173 Price control deter minations

(1) Thissection appliesif adeclaration isin force under section 172 in relationto a
particular universal service charge.

(2) The Minister may make awritten determination setting out:
(a) price-cap arrangements and other price control arrangements that are to
apply inrelation to the charge; or
(b) principles or rulesin accordance with which the universal service provider
may impose or alter the charge;
or both.

(3) A determination has effect accordingly.

(4) A determination under this section takes effect at the start of the next financial
year after the onein which it is made.

(5) A determination under this section may make different provision with respect to
different customers. This section does not, by implication, limit subsection
33(3A) of the Acts Interpretation Act 1901.

(6) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

174 Content of price control determinations

(1) A determination under section 173 relating to a universal service charge may:

(a) prohibit the charge from being imposed or atered without the Minister’s
consent; or

(b) prohibit the charge from being imposed or altered without the ACCC’s
consent; or

(c) prohibit the charge from being imposed or atered without prior notice
being given to the Minister; or

(d) prohibit the charge from being imposed or altered without prior notice
being given to the ACCC; or

(e) empower the Minister to direct the ACCC to give the Minister such reports
and advice as the Minister requires for the purposes of assisting the
Minister in deciding whether to give a consent in accordance with the
determination.

(2) Subsection (1) does not, by implication, limit section 173.
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175 Price control determinations subject to determinationsunder Telstra
Corporation Act

(1) Thissection appliesif a determination under subsection 20(1) or 23(1) of the
Telstra Corporation Act 1991 isin force in relation to a charge imposed, or
proposed to be imposed, by Telstra.

(2) A determination under this Division is of no effect in so far asit relates to that
charge.

176 Compliance with price control deter minations

A universal service provider must comply with a determination in force under
this Division.

Division 6—Assessment, collection, recovery and distribution of
universal service levy

Subdivision A—Simplified outline

177 Simplified outline

The following is asimplified outline of this Division:

* ThisDivision sets out a scheme under which losses that result from
supplying servicesin the course of fulfilling the universal service obligation
are shared among carriers.

* |f auniversal service provider incurs aloss (called anet universal service
cost) from supplying services to certain areas (net cost areas) in the course
of fulfilling the universal service obligation, the provider may be entitled to
apayment (alevy credit) to recoup those losses.

* Alevy creditisfunded out of the proceeds of the levy imposed on carriers
by the Telecommunications (Universal Service Levy) Act 1997.

*  Certain information about the operation of the scheme is available to the
public.

* TheACA isrequired to make an annual assessment of levies and levy
credits.

* The ACA may make advances on account of levy credits.

* Certain carriers are required to abtain guarantees given by third personsin
relation to the discharge of the carriers' liability for levy.
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Subdivision B—Net cost areas

178 Universal service provider must propose service areas for declaration as net
cost areas—ordinary declaration

(1) Thissection appliesif apersonisauniversa service provider on the first day of
afinancial year.

(2) Within 60 days after the beginning of the financial year, the person must give the
ACA awritten notice that:

() specifies service areas for which the person is the universal service

provider and that, in the person’s opinion, the ACA should declare under
section 179 as net cost areas for the financia year; and

(b) setsout why, in the person’s opinion, the ACA should so declare the
specified areas.

(3) A notice under subsection (2) must be in aform approved in writing by the ACA.

(4) Inaddition to the matters set out in paragraphs (2)(a) and (b), a notice under

subsection (2) must contain such other information (if any) as the approved form
of notice requires.

179 Net cost areas—ordinary declarations

(1) The ACA must comply with this section within 60 days after receiving a notice
under section 178 from a person.

(2) For each service area specified in the notice, the ACA must decide:
(a) to declarethe area as anet cost areafor the financial year; or

(b) to declare as anet cost areafor the financial year a service areaiif:

(i) the personisthe universal service provider for the area; and

(ii) the areaincludesthe whole or a part of the service area specified in
the notice; or

(c) not to declare as mentioned in paragraph (a) or (b).

(3) If the ACA makes a decision under paragraph (2)(a) or (b), the ACA must make
awritten declaration stating that the area concerned is a net cost areafor the
financial year. The declaration has effect accordingly.

(4) Before making a decision under subsection (2), the ACA may make whatever

inquiries it thinks necessary or desirable in order to determine what decision it
should make under that subsection.

(5) In making adecision under subsection (2), the ACA must:

() have regard to the reasons specified in accordance with paragraph
178(2)(b); and

(b) comply with any directionsin force under section 182.

180 Universal service provider may propose service areasfor declaration as net
cost areas—special declaration

(1) Thissection appliesif apersonisauniversal service provider on thefirst day of
afinancial year.
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(2) During the financial year, or within 45 days after the end of the financial year,
the person may give the ACA written notice that:

(a) specifies service areas for which the person is the universal service
provider and that, in the person’s opinion, the ACA should declare under
section 181 as net cost areas for the financial year; and

(b) setsout why, in the person’s opinion, the ACA should so declare the
specified areas.

(3) A notice under subsection (2) must be in aform approved in writing by the ACA.

(4) Inaddition to the matters set out in paragraphs (2)(a) and (b), a notice under
subsection (2) must contain such other information (if any) as the approved form
of notice requires.

181 Net cost areas—special declarations

(1) The ACA must comply with this section within 30 days after receiving anotice
under section 180 from a person.

(2) For each service area specified in the notice, the ACA must decide:
(a) to declarethe areaas anet cost areafor the financial year; or
(b) not to declare as mentioned in paragraph (a).

(3) If the ACA makes a decision under paragraph (2)(a), the ACA must make a
written declaration stating that the area concerned is a net cost areafor the
financial year. The declaration has effect accordingly.

(4) Before making a decision under subsection (2), the ACA may make whatever
inquiriesit thinks necessary or desirable in order to determine what decision it
should make under that subsection.

(5) In making adecision under subsection (2), the ACA must:
() have regard to the reasons specified in accordance with paragraph
180(2)(b); and
(b) comply with any directionsin force under section 182.

(6) The ACA must not make a declaration under this section stating that an areais a
net cost area for the financial year unlessthe ACA is satisfied that:

(a) the person hasincurred, or islikely to incur, a substantial loss attributable
to the supply by the person of services to the area during the financial year;
and

(b) thelossiswholly the result of circumstances beyond the person’s control;
and

(c) when the person became aware of those circumstances, the person took all
reasonable steps to minimise the loss.

(7) A referencein subsection (6) to a person supplying servicesto an areaduring a
financial year is areference to the person:

(8 supplying standard telephone services to persons in the area; or
(b) supplying, installing or maintaining payphones in the area; or
(c) supplying prescribed carriage servicesin the areg;

during that financial year.
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182 Minister may give directions about declaring net cost areas

The Minister may give the ACA written directions about:

(a) thecriteriait should apply; or

(b) the mattersto which it should have regard;
in deciding whether or not to declare an area as a net cost area for afinancial
year.

Subdivision C—Assessment of liability for levy and of entitlement to levy
distributions

183 Claimsfor levy credit

(1) Thissection appliesto afinancial year if apersonisauniversal service provider
in relation to the financial year.

(2) Within the period of 90 days after the end of the financia year, the person may
give the ACA awritten claim for alevy credit for that financial year.

(3) The claim must bein aform approved in writing by the ACA.

(4) The claim must set out:
(a) the person’s net universal service cost for the financial year (worked out
under section 186); and
(b) details of how that net universal service cost has been worked out; and
(c) such other information (if any) as the approved form of claim requires.

(5) The claim must be accompanied by areport of an approved auditor that:
(@ isinaform approved in writing by the ACA; and
(b) statesthat the auditor has been given sufficient access to the person’s
records in order to audit the claim; and

(c) statesthat the auditor has audited the claim; and

(d) contains adeclaration of the opinion of the auditor, being a declaration in
the terms specified in the form.

(6) A form approved by the ACA for the purposes of subsection (3) may provide for
verification by a statutory declaration of statementsin claimsfor levy credits.
184 No levy payable unless at least one claim for alevy credit is made

(1) Thissection appliesto afinancial year if, at the end of the period of 90 days after
the end of the financial year, no claim for alevy credit for that financial year has
been lodged under section 183.

(2) No personisliableto pay an amount of levy in respect of the financial year.

185 ACA togive copies of claimsto other participating carriers

(1) Thissection appliesif aclaimfor alevy credit for afinancia year islodged
under section 183.

(2) Assoon as practicable, and in any case within 14 days, after the lodgment, the
ACA must give a copy of the claim to each person (other than the person who
lodged the claim) who is a participating carrier for that financial year.

119 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



186 Net universal service cost of a universal service provider for afinancial year

(1) A person’snet universal service cost for afinancial year depends on which of the
following paragraphs is applicable for that financial year:
@ if:
(i) the personisauniversal service provider in relation to that financial
year because of the operation of a selection system determined under
section 152 or 153; and

(ii) the person has elected that a specified amount will be the person’s net
universal service cost for the financia year;

the person’s net universal service cost for the financial year is equal to that
amount;
(b) if:

(i) the personisauniversal service provider in relation to that financial
year because of the operation of a selection system determined under
section 152 or 153; and

(i) the person has elected that a specified method of ascertaining an
amount will apply for the purposes of determining the person’s net
universal service cost for the financia year;

the person’s net universal service cost for the financial year isworked out
using that method,;
(o) if:

(i) the personisauniversal service provider in relation to that financial
year; and

(ii) the personisnot auniversal service provider in relation to that
financial year because of the operation of a selection system
determined under section 152 or 153; and

(iii) adetermination isin force under subsection (6) in relation to that
financia year;
the person’s net universal service cost for the financial year isworked out
in accordance with the determination;
(d) if:

(i) the personisauniversal service provider in relation to that financial
year; and

(ii) the personisnot auniversal service provider in relation to that

financial year because of the operation of a selection system
determined under section 152 or 153; and

(iif) no determination isin force under subsection (6) in relation to that
financia year;

then:

(iv) if the amount worked out using the formulain subsection (2) is
greater than zero dollars—the person’s net universal service cost for
the financial year is equal to that amount; or

(v) if the amount worked out using the formulain subsection (2) is not

greater than zero dollars—the person’s net universal service cost for
the financial year is zero dollars.

(2) Theformulais:
Avoidablecosts — Revenue fogone

where:
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3)

(4)

()

(6)

(7)

avoidable costs means:
(@) if adeterminationisin force under subsection (9)—the amount ascertained
in accordance with the determination; or
(b) if no determination isin force under subsection (9)—the total of:
(i) the amount (if any) by which thetotal costs (in this definition called
the operating costs) incurred by the person during that financial year
(other than the allowances, costs and amounts referred to in
subparagraphs (ii), (iii) and (iv)) exceed what it is reasonable to
expect that the operating costs would have been if the person had not
supplied servicesto net cost areas during the financia year; and
(if) the amount (if any) by which the total allowances made by the person
for depreciation during that financial year of capital items exceed
what it is reasonable to expect that the total allowances so made
would have been if the person had not supplied services to net cost
areas during the financia year; and
(iii) the amount (if any) by which the person’s total opportunity costs of
capital for that financial year exceed what it is reasonable to expect
that those costs would have been if the person had not supplied
services to net cost areas during the financia year; and
(iv) theamounts (if any) specified, for the purposes of this paragraph, in
such provisions of determinations under section 189 as apply in
relation to the person, in relation to the financial year, because of
section 190.

revenue forgone means an amount equal to so much of the revenue earned by
the person during that financial year asit is reasonable to expect that the person
would not have earned during that financial year if the person had not supplied
services to net cost areas during that financial year.

A reference in subsection (2) to a person supplying services to net cost areas
during afinancia year is areference to the person:

(&) supplying standard telephone services to personsin the net cost areas for
that financial year for which the person was the universal service provider;
or

(b) supplying, installing or maintaining payphones in those areas; or

(c) supplying prescribed carriage services in those aress;

during that financial year.

If the person was a carrier for part only of the financial year, areferencein
subsection (2) or (3) to the financia year is areference to that part of the
financia year.

An amount applicable to a person under subsection (2) for afinancial year must
be determined in accordance with such provisions of determinations under
section 189 as apply in relation to the person, in relation to the financial year,
because of section 190.

The Minister may make a written determination specifying a method of
ascertaining an amount for the purposes of paragraph (1)(c). The determination
has no effect unless each person who was a participating carrier immediately
before the determination was made gave a written consent to the making of the
determination.

The amount worked out under a determination under subsection (6) may be zero
dollars.
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(8) A copy of adetermination under subsection (6) must be published in the Gazette.

(9) The ACA may make awritten determination specifying a method of ascertaining
an amount for the purposes of paragraph (a) of the definition of avoidable costs
in subsection (2).

(10) A determination under subsection (9) must provide for an amount to be
ascertained wholly or partly by reference to an indexation factor.

(11) A determination under subsection (9):
(&) may only be made with the Minister’s consent; and

(b) isadisallowableinstrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(12) Before making a determination under subsection (9), the ACA must consult each
person who was a participating carrier immediately before the determination was
made.

187 Reduction of excessive costs etc.

(1) The Minister may, by written instrument, formulate principles that are to be
applied in determining the extent (if any) to which costs, allowances or
opportunity costs of a kind mentioned in subparagraph (b)(i), (ii) or (iii) of the
definition of avoidable costsin subsection 186(2) are to be treated as excessive
for the purposes of subsection (2) of this section.

(2) For the purposes of the calculation of the formulain subsection 186(2) in relation
to aparticular financial year, if:
() any of the following conditions are satisfied:
(i) aperson hasincurred costs of a kind mentioned in subparagraph (b)(i)
of the definition of avoidable costsin subsection 186(2);
(ii) aperson has made allowances of a kind mentioned in subparagraph
(b)(ii) of that definition;
(iii) aperson has opportunity costs of a kind mentioned in subparagraph
(b)(iii) of that definition; and
(b) the costs, allowances or opportunity costs are treated, under the principles
in force under subsection (1), as excessive to any extent;

the amount of the costs, allowances or opportunity costs, as the case may be, isto
be reduced by the amount of the excess.

(3 Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

188 Shortfallsin revenue ear ned

(1) The Minister may, by written instrument, formulate principles that are to be
applied in determining the extent (if any) to which thereis taken, for the
purposes of subsection (2), to be a shortfall in relation to revenue earned as
mentioned in the definition of revenue forgone in subsection 186(2).

(2) For the purposes of the calculation of the formulain subsection 186(2) in relation
to aparticular financial year, if:

(a) aperson has earned revenue as mentioned in the definition of revenue
forgone in subsection 186(2); and
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(b) under the principlesin force under subsection (1), there istaken to be a
shortfall in relation to that revenue;

the amount of the revenue is to be increased by the amount of the shortfall.

(3) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

189 ACA determinations about working out a universal service provider’s net
universal service cost

(1) The ACA may make written determinations:
(@) for or in relation to specifying methods of calculating an amount referred to
in:
(i) subparagraph (b)(i), (ii) or (iii) of the definition of avoidable costsin
subsection 186(2); or
(ii) the definition of revenue forgone in subsection 186(2);
as applying in relation to a universal service provider inrelationto a
financial year; or
(b) specifying amounts for the purposes of subparagraph (b)(iv) of the
definition of avoidable costsin subsection 186(2) as so applying.

(2) Aninstrument under this section:
(8 may only be made with the Minister’s consent; and

(b) isadisallowableinstrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(3) Before making adetermination in relation to afinancial year under this section,
the ACA must consult each person who was a participating carrier immediately
before the determination was made.

190 Application of determinations under section 189

(1) Except so far as the contrary intention appears in a determination under section
189, a provision of such a determination appliesin relation to:
(@) thefirst financial year that ends after the commencement of the last-
mentioned provision; and
(b) each later financial year.

(2) Despite anything in an instrument under section 189, but subject to subsection
(4) of this section, a provision of a determination under that section does not
apply inrelation to afinancial year ending before the commencement of that
provision.

(3) A person may elect in writing that a provision that, apart from subsection (4),
does not apply in relation to the person in relation to a particular financial year is
to apply in relation to the person in relation to that financial year.

(4) An election under subsection (3) has effect accordingly.
(5) Inthissection:

commencement, in relation to a provision of a determination under section 189,
means:
(&) inthe case of such aprovision as originally in effect—the time when the
provision took effect; or
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(b) inthe case of aprovision as varied by another provision of an instrument
under section 189—the time when the last-mentioned provision took effect.

191 Participating carriers must lodgereturnsof eligible revenue

(1) Within 90 days after the end of afinancial year, each participating carrier in
relation to that financial year must give the ACA awritten return of the carrier’s
eligible revenue for that financial year.

(2) Thereturn must be in aform approved in writing by the ACA.

(3) Thereturn must set out:
(@) thecarrier’ s eligible revenue for that financial year; and
(b) details of how that eligible revenue was worked out; and
(c) such other information (if any) as the approved form of return requires.

(4) A personwho intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 50 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

(5) A form approved by the ACA for the purposes of subsection (2) may provide for
verification by a statutory declaration of statements in returns under this section.

(6) The return must be accompanied by areport of an approved auditor that:
(& isinaform approved in writing by the ACA; and

(b) statesthat the auditor has been given sufficient access to the person’s
records in order to audit the return; and

(c) statesthat the auditor has audited the return; and

(d) contains adeclaration of the opinion of the auditor, being a declaration in
the terms specified in the form.

192 ACA may inquireinto the correctnessof a claim or return

The ACA may make whatever inquiriesit thinks necessary or desirable in order
to determine:

(8 whether or not a claim by auniversal service provider for alevy credit for a
financia year correctly states the universal service provider’s net universal
service cost for that financial year; or

(b) whether or not areturn by a participating carrier of the carrier’ s eligible
revenue for afinancial year correctly states the carrier’s eligible revenue
for that financial year.

193 ACA to assessliabilities and entitlement

(1) For each financial year, the ACA must make awritten assessment for the
purposes of this Part.

(2) The assessment must set out, for each participating carrier in relation to that
financia year:
(a) thecarrier’seligible revenue for the financial year; and
(b) the carrier’slevy debit under section 196 for the financia year; and

(c) thecarrier’ slevy debit balance (if any) under section 197 for the financial
year; and
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(d) if the assessment sets out alevy debit balance of the carrier for the financial
year—the levy payable by the carrier on that levy debit balance.

(3) The assessment must set out, for each universal service provider in relation to
that financial year:
(&) the universal service provider's net universal service cost for the financial
year; and
(b) the universal service provider’slevy credit balance (if any) under section
198 for the financial year; and

(c) if the assessment sets out alevy credit balance of the universal service
provider for the financial year—the amount payable to the universal
service provider under section 214 for the financial year.

(4) The assessment must be made on the basis of :

(a) therespective claimsfor levy credits lodged by universal service providers
in relation to the financia year; and

(b) the respective returns under section 191 lodged by the participating carriers
in relation to the financial year; and

(c) theinformation and documents obtained by the ACA because of its
inquiries under section 192; and

(d) any other information or documents that the ACA has and that it thinks
relevant to making the assessment.

(5) Despite anything in this Part, the ACA may, for the purposes of making its
assessment, accept, either in whole or in part, a statement in a claim or return.
194 Explanation to the Minister if assessment not made within 270 days

(1) Thissection appliesif the ACA has not made its assessment under section 193 in
relation to afinancial year within 270 days after the end of the financial year.

(2) The ACA must givethe Minister awritten statement explaining why the ACA
has not made its assessment within that 270-day period.

(3) Inthissection:

assessment does not include an amended assessment.

195 Amendment of assessments

(1) The ACA may amend its assessment by making such alterations and additions as
it thinks necessary, even if levy credits or levy has been paid in respect of the
assessment.

(2) Unlessthe contrary intention appears, an amended assessment is taken, for the
purposes of this Part, to be an assessment under section 193.
196 Levy debit of a participating carrier for afinancial year

(1) A participating carrier’s levy debit for afinancia year is the amount worked out
using the formula:
Contribution factor x Total netuniversalservice cat

where;

contribution factor has the meaning given by subsection (2).
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total net universal service cost means the total net universal service costs for the
financial year of all the universal service providersin relation to the financial
year.

(2) The contribution factor for the financial year depends on whether a
determination isin force under subsection (3) in relation to the financial year:

(a) if adetermination isin force under subsection (3) in relation to the
financial year—the contribution factor is ascertained in accordance with
the determination;

(b) if no determination isin force under subsection (3) in relation to the
financial year—the contribution factor is worked out using the following
formula:

Carriers eligiblerevenue
Total eligble reverue
where:

carrier’s eligible revenue means the participating carrier’ s eligible revenue
for the financial year.

total eligible revenue means the total eigible revenue for the financial year
of all the participating carriersin relation to the financial year.

(3) The Minister may make a written determination specifying a method of
ascertaining the contribution factor for the purposes of paragraph (2)(a). The
determination has no effect unless each person who was a participating carrier
immediately before the determination was made gave a written consent to the
making of the determination.

(4) A copy of adetermination under subsection (3) must be published in the Gazette.

197 Levy debit balance of a participating carrier for afinancial year

If aperson’slevy debit under subsection 196(1) for afinancial year exceeds the
person’s net universal service cost for that financial year:

(a) the person has alevy debit balance for that financial year; and
(b) the amount of that balance is the amount of the excess.

198 Levy credit balance of a universal service provider for afinancial year

If aperson’s net universal service cost for afinancial year exceeds the person’s
levy debit under subsection 196(1) for that financial year:

(a) the person has alevy credit balance for that financial year; and
(b) the amount of that balance is the amount of the excess.

199 Publication of assessment

As soon as practicable after making an assessment under section 193 for a
financial year, the ACA must:

(a) cause acopy of the assessment to be published in the Gazette; and

(b) give acopy of the assessment to each participating carrier in relation to that
financial year.
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Subdivision D—Disclosure by the ACA of infor mation about decisions
relating to net cost areas and assessments

200 Public may request information

(1) A person may request the ACA to make available to the person:
(8 specified information or documents on the basis of which the ACA has
made its assessment under section 193 for afinancia year; or
(b) specified information about how the ACA has worked out the matters that
such an assessment sets out because of subsection 193(2) or (3); or

(c) specified information or documents relating to a decision by the ACA
under section 179 or 181 to declare an area as a net cost areafor afinancial
year.

(2) The ACA must comply with arequest as provided in section 202. This
subsection has effect subject to subsection (3).

(3) The ACA must not make available under this section:
(8 information (other than information prescribed for the purposes of this
paragraph):
(i) that was obtained from, or relates to, a person who is a universal
service provider in relation to afinancia year; and
(ii) the making available of which under this section can reasonably be
expected to cause substantial damage to the person referred to in
subparagraph (i); or
(b) information prescribed for the purposes of this paragraph; or
(c) so much of adocument as sets out information of akind referred to in
paragraph (a) or (b).

201 Request for information that isunavailable under section 200

(1) For the purposes of this section, each of the following personsis an eligible
person:

(8) apersonwhoisauniversal service provider in relation to afinancia year;
(b) apersonwho isa participating carrier in relation to afinancial year.

(2) An €ligible person may request the ACA to make availableto it specified
information or documents of akind referred to in subsection 200(1) that

subsection 200(3) prevents the ACA from making available to the eligible person
under section 200.

(3) The ACA must comply with areguest as provided for in section 202. This
section has effect subject to subsection (4).

(4) The ACA must not, under this section, make available to an eligible person (in
this section called thefirst eligible person) information, or so much of a
document as sets out information:

(a) that was obtained from, or relates to, another eligible person; and
(b) the making available of which to the first eligible person can reasonably be
expected to cause substantial damage to the other eligible person’s
commercial or other interests;
unlessthe ACA is satisfied:
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(c) that the information could be obtained by the first eligible person lawfully,
and without the other eligible person’s consent, from a source other than
the ACA; or

(d) inthe case of arequest under paragraph 200(1)(a) or (b)—that:

(i) thefirst eligible person has made the request in good faith for the sole
purpose of informing itself about the basis on which, or the methods
by which, the ACA made the assessment concerned; and

(ii) having regard to the policy principlesin section 138, the first eligible
person’sinterest in being able to examine that basis and those
methods in order to see how its liability to pay levy, or its entitlement
to a payment under section 214, as the case requires, has been
assessed outweighs the other eigible person’sinterest in avoiding the
damage referred to in paragraph (b); or

(e) inthe case of areguest under paragraph 200(1)(c)—that:

(i) thefirst eligible person has made the request in good faith for the sole
purpose of informing itself about the basis on which, or the methods
by which, the ACA made the decision to make the declaration
concerned; and

(if) having regard to the policy principlesin section 138, thefirst eligible
person’sinterest in being able to examine that decision outweighs the
other eligible person’sinterest in avoiding the damage referred to in
paragraph (b).

(5) In determining the question referred to in paragraph (4)(b), the ACA must have

regard to:

(8 whether any undertakings have been given under subsection (6) and, if so,
the nature of those undertakings; and

(b) such other matters (if any) asthe ACA considersrelevant.

(6) For the purposes of this section, a person may give the ACA awritten
undertaking that, in the event that specified information, or the whole or a part of
a specified document, is made available to the person under this section, the
person will not disclose the information, or the contents of the document, except
to one or more specified persons.
Note: Information, documents or persons may be specified by name, by inclusionin aclass
or in any other way.

(7) If aperson gives an undertaking under subsection (6), the person must comply
with the undertaking.

202 How the ACA isto comply with arequest

(1) The ACA may comply with arequest by a person under section 200 or 201 by:

(8) communicating information to the person in writing or in some other form;
or

(b) making documents available for inspection by the person or by an
employee, agent or professional adviser of the person; or

(c) giving to the person copies of, extracts from, or summaries of, documents.
(2) Inthissection:

document includes a part of a document.
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Subdivision E—Collection and recovery of levy

203 When levy payable

Levy assessed under section 193 becomes due and payable on the 28th day after
the ACA gives a copy of the assessment to the participating carrier in respect of
which the levy has been assessed.

204 Levy adebt duetothe Commonwealth

Levy may be recovered in a court of competent jurisdiction as a debt due to the
Commonwealth.

205 Validity of assessment

The validity of an assessment under section 193 is not affected by a
contravention of this Act.

206 Evidence of assessment

(1) Thissection appliesif thereis produced:

() acopy of the Gazette that sets out what purports to be a copy of an
assessment made under section 193; or

(b) adocument that purportsto be such a copy.

(2) Except so far asthe contrary is established, it must be presumed:

(a) that the copy of the Gazette sets out, or that the document is, as the case
may be, a copy of such an assessment; and

(b) that the ACA has duly made the assessment; and
(c) that the amounts and other particulars set out in the assessment are correct.

207 Onus of establishing incorrectness of assessment

In any proceeding, the onus of establishing that an assessment under section 193
isincorrect is on the party making that assertion.

208 Refund of over payment of levy

If there is an overpayment of levy, the overpayment isto be refunded.

209 Cancellation of certain exemptionsfrom levy

(1) This section cancels the effect of a provision of another Act that would have the
effect of exempting a person from liability to pay levy.

(2) The cancellation does not apply if the provision of the other Act is enacted after
the commencement of this section and refers specifically to levy imposed by the
Telecommunications (Universal Service Levy) Act 1997.

210 Commonwealth not liableto levy
(1) The Commonwealth isnot liableto pay levy.
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(2) A referencein this section to the Commonwealth includes a reference to an
authority of the Commonwealth that cannot, by law of the Commonwealth, be
made liable to taxation by the Commonwealth.

Subdivision F—Distribution of levy

211 Universal Service Reserve

This section establishes an account called the Universal Service Reserve, which
isatrust account for the purposes of section 62A of the Audit Act 1901 and isto
be administered by the Department.

212 Paymentsinto Universal Service Reserve

There must be paid into the Universal Service Reserve:
(8 amounts equal to amounts of levy paid under this Part; and

(b) money appropriated by law for the Universal Service Reserve' s purposes;
and

(c) amounts equal to interest from the investment of money in the Universal
Service Reserve; and

(d) amounts equal to amounts that were overpaid under section 214 and have
been recovered; and

(e) amounts equal to amounts paid under section 218.

213 Purposes of Universal Service Reserve

(1) The purposes of the Universal Service Reserve are:
(8 making payments under section 214 or 217; and
(b) refunding any overpaid amounts of levy; and
(c) refunding any other amounts paid into the Universal Service Reservein
error; and
(d) reimbursing the Commonwealth for:
(i) the costs or expenses incurred by the Commonwealth or the ACA in
administering the Telecommunications (Universal Service Levy) Act
1997 and this Division during any period; and
(it) without limiting subparagraph (i), costs or expensesincurred in
connection with recovering levy; and
(iii) costsincurred by the Commonwealth during the period in collecting,
compiling, analysing and publishing information about the operation
of that Act and this Division.

(2) For the purposes of paragraph (1)(d), the Minister for Finance may, from time to
time, determine the amount of areimbursement to be made to the
Commonwealth in relation to a period on such basis as he or she thinks

appropriate.

(3) Despite subsection (2), the total of the amounts reimbursed under paragraph
(2)(d) must not exceed the total of the amounts paid into the Universal Service
Reserve under paragraphs 212(b) and (c).
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214 Levy distribution to a universal service provider

If aperson has alevy credit balance for afinancial year because of section 198,
an amount equal to the amount of that balance is payable to the person out of the
Universal Service Reserve.

215 Levy not to bedistributed until paid

No amount is payable under section 214 in relation to afinancia year unless and
until:
(&) the ACA has made an assessment under section 193 for that financial year;
and
(b) each participating carrier in respect of which levy was assessed has paid the
levy.

216 Recovery of over payments

(1) For the purposes of this section, an overpaid amount is so much of an amount
paid under section 214 as represents an overpayment.

(2) Anoverpaid amount is a debt due to the Commonwealth.

(3) Anoverpaid amount may be recovered by the Commonwealth by action in a
court of competent jurisdiction.

(4) If apersonisliableto pay an overpaid amount, the overpaid amount may be
deducted from one or more other amounts that are payable to the person under
this Part, and if it is so deducted, the other amounts are taken to have been paid
in full to the person.

Subdivision G—Advance on account of distribution of levy

217 Advance on account of distribution of levy

If the ACA is satisfied that, because of special circumstances, it is appropriate to
do so, the ACA may, on behalf of the Commonwealth, make an advance on
account of payments that may become payable to a person under section 214 in
relation to afinancial year.

218 Repayment of excess advances

(1) If:
() aperson has received atotal amount, by way of advances on account of
payments that may become payable to the person under section 214 in
relation to a particular financial year; and

(b) that total amount is greater than the amount that became payable to the
person under section 214 in relation to that financial year;

the person isliable to pay to the Commonwealth the amount of the excess.

(2) If apersonisliableto pay an amount to the Commonwealth under subsection
(2):
() the amount may be recovered, as a debt due to the Commonwealth, by
action in a court of competent jurisdiction; or
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(b) the amount may be deducted from any other amount that is payable to the
person under this Part, and if the amount is so deducted, the other amount
istaken to have been paid in full to the person.

Subdivision H—L evy guarantee

219 Levy guarantee

(1) Thissection appliesto aperson (the first person) at a particular time if:
(a) thefirst personisacarrier at that time; or

(b) thefirst person ceased to be a carrier during the 2-year period that ended at
that time.

(2) Thefirst person must ensure that, at that time, there isin force a guarantee given
by athird person in respect of the discharge of the first person’s liability (if any)
for levy.

(3) Thethird person must be:
(8 abank (within the meaning of the Banking Act 1959); or

(b) abody corporate formed under the law of a State or Territory to carry on
the business of banking within Australia; or

(c) abody corporate whose sole or principal businessis the provision of
financial accommodation to other persons, where the body corporateisa
registered corporation within the meaning of the Financial Corporations
Act 1974; or

(d) abody corporate accredited in writing by the ACA for the purposes of this
paragraph.

(4) A referenceinthissectionto acarrier does not include areference to a person
who, under subsection 146(2), is exempt from section 146.

220 Exemptionsfrom levy guarantee

(1) A personisexempt from section 219 if the person held a general
telecommunications licence, or a public maobile licence, that was in force under
the Telecommunications Act 1991 on 30 June 1997.

(2) The ACA may make awritten determination exempting a specified person from
section 219 if:

(&) inthe ACA’sopinion, thereis no reasonable likelihood that the person will
incur aliability for levy; or
(b) both:
(i) the person has held a carrier licence for at least 2 years; and

(ii) inthe ACA’sopinion, thereis no significant risk that the person will
fail to discharge fully the person’sliability for levy.

(3) A determination under subsection (2) has effect accordingly.

221 Compliance with levy guar antee obligations
(1) A person must not contravene section 219.

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1); or
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(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (1); or

(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (1); or

(d) conspire with others to effect a contravention of subsection (1).

(3) Subsections (1) and (2) are civil penalty provisions.

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.

Part 8—Continued accessto untimed local calls

222 Simplified outline
The following is asimplified outline of this Part:

®* Certainlocal calsareto be charged for on an untimed basis.

223 Requirement to provide an untimed local call option

If acarriage service provider charges an eligible customer for eligible local calls
made using a standard tel ephone service supplied to the customer, the provider
must give the customer an untimed local call option.

Note 1: Eligible customer is defined by section 229.
Note 2: Eligiblelocal call is defined by section 225.
Note 3: Untimed local call option is defined by section 224.

224 Untimed local call option

(1) For the purposes of this Part, if a carriage service provider charges an eligible
customer for eligible local calls made using a standard telephone service supplied
to the customer, the provider gives the customer an untimed local call option if,
and only if, the serviceis supplied to the customer on terms and conditions under
which:

(a) the customer may choose, on connection of the service, to have the charges
for eligible local callsthat are made using the service worked out on an
untimed basis; and

(b) if the customer chooses as mentioned in paragraph (a)—the carriage
service provider must not work out the charges for such callsin any other
way except with the customer’ s written consent; and

(c) if the customer:

(i) doesnot choose as mentioned in paragraph (a); or
(if) consentsto having the charges for such calls worked out otherwise
than on an untimed basis;
the customer may later give the carriage service provider awritten notice to
the effect that the customer wishes the charges for such calls to be worked
out on an untimed basis; and

(d) if the customer gives the carriage service provider such a notice—the
carriage service provider:

(i) must, in respect of the earliest practicable period beginning after it
receives the notice, work out the charges for such calls on an untimed
basis, and
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(it) must not, in respect of a period after the period referred to in
subparagraph (i), work out the charges for such callsin any other way
except with the customer’ s written consent.

Note 1: Eligible customer is defined by section 229.
Note2:  Untimed basisis defined by subsection (2).

(2) For the purposes of this section, charges for eligible local calls are worked out on
an untimed basisif, and only if, the charges for those calls are worked out by
reference to the number of such calls made during a particular period, regardless
of how long each call lasted.

225 Eligiblelocal calls

(1) For the purposes of the application of this Part to a carriage service provider who
charges for a call made using a standard telephone service supplied to an eligible
customer in a particular standard zone, being an eligible customer who isa
residential/charity customer, if the call:

(a) is made between points in the applicable zone in relation to the provider
and in relation to the customer; and
(b) iseither:

(i) of akind that, immediately before 20 September 1996, a general
carrier offered to supply, or supplied, on an untimed basis between
pointsin that standard zone; or

(if) made using a standard telephone service supplied to the customer in
fulfilment of the universal service obligation;
the call isan eligible local call unless the call involves the use, by at least one
party to the call, of a public mobile telecommunications service, or a satellite
service, that is not supplied to that party in fulfilment of the universal service
obligation.

Notel:  Eligible customer is defined by section 229.
Note 2: Standard zone is defined by section 227.
Note3:  Applicable zone is defined by section 228.
Note 4: Untimed basisis defined by subsection (3).

(2) For the purposes of the application of this Part to a carriage service provider who
charges for a call made using a standard telephone service supplied to an eligible
customer in a particular standard zone, being an eligible customer who is not a
residential/charity customer, if the call:

(@) isavoicecal or, if avoice call isnot practical for a particular end-user
with a disability, acall that is equivalent to avoice call; and

(b) is made between pointsin the applicable zone in relation to the provider
and in relation to the customer; and

(c) iseither:

(i) of akind that, immediately before 20 September 1996, a general
carrier offered to supply, or supplied, on an untimed basis between
pointsin that standard zone; or

(ii) made using a standard telephone service supplied to the customer in
fulfilment of the universal service obligation;
the call isan eligible local call unlessthe call involvesthe use, by at least one
party to the cal, of a public mobile telecommunications service, or a satellite
service, that is not supplied to that party in fulfilment of the universal service
obligation.
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Note 1: Eligible customer is defined by section 229.
Note 2: Standard zone is defined by section 227.
Note3:  Applicable zone is defined by section 228.
Note4:  Untimed basisis defined by subsection (3).

(3) For the purposes of this section, calls of a particular kind are supplied on an
untimed basis if, and only if, the charges for the calls of that kind are worked out
by reference to the number of such calls made during a particular period,
regardless of how long each call lasted.

(4) Inthissection:

general carrier means a person who held a general telecommunications licence
under the Telecommunications Act 1991 immediately before 20 September 1996.

residential/charity customer means:
(a) aresidential customer; or
(b) acustomer that is:
(i) acharitable body or organisation; or
(ii) awelfare body or organisation.

satellite service means a carriage service, where customer equipment used in
connection with the supply of the service communicates directly with a satellite-
based facility.

226 Benefitsfor customersoutside standard zones

(1) For the purposes of this section, if a customer of a carriage service provider isin
Australia, but is not in a standard zone, the customer is a designated customer .

(2) The regulations may formulate a scheme to give benefits to designated
customers, where the benefits:
(a) relateto chargesfor calls made using a standard tel ephone service supplied
to the customer; and
(b) are comparable to the benefits given to eligible customers under section
223 (which deals with the requirement to provide an untimed local call
option).

(3) For the purposes of subsection (2), a comparison of benefitsisto have regard to
(among other things), the ability to make calls to essential business and
community services on an untimed basis.

(4) Regulations made for the purposes of subsection (2) may impose requirements
on carriage service providers.

(5) A carriage service provider must comply with any applicable requirements
imposed by regulations made for the purposes of subsection (2).

(6) The Minister must take all reasonable steps to ensure that, at all times on and
after 1 January 1998, regulations are in force for the purposes of subsection (2).

(7) For the purposes of this section, charges for particular calls are worked out on an
untimed basisif, and only if, the charges for those calls are worked out by
reference to the number of such calls made during a particular period, regardless
of how long each call lasted.
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227 Standard zones

(1) For the purposes of this Part, if:

(8 immediately before 1 July 1991, Telecom supplied, or offered to supply, to
persons within a particular area within Australia, a carriage service that
was, immediately before that date, a standard telephone service (within the
meaning of the Telecommunications Act 1991); and

(b) under the terms and conditions on which Telecom supplied, or would
supply, that service to personsin that area, the charges for calls of a
particular kind between points within that area made using the service
were, or would be, worked out on an untimed basis;

that areais a standard zone.
Note: Untimed basisis defined by subsection (2).

(2) For the purposes of this section, charges for calls of a particular kind are worked
out on an untimed basisif, and only if, the charges for the calls of that kind are
worked out by reference to the number of such calls made during a particular
period, regardless of how long each call lasted.

(3) Inthissection:

Telecom means the Australian Telecommunications Corporation, asit existed
immediately before 1 July 1991.

228 Applicable zones

(1) A referencein this Part to the applicable zone in relation to a carriage service
provider and in relation to an eligible customer, being a customer in a particular
standard zone, is areference to whichever of the following is applicable;

@ if:
(i) the provider isthe universal service provider for the customer; and

(ii) thereisin force awritten notice given to the ACA by the provider
nominating a specified area as a nominated area; and

(iii) the customer isin the nominated area and chooses to adopt that
nominated area as the applicable zone in relation to the provider and
in relation to the customer;

the nominated area;
(b) if:
(i) the provider isthe universal service provider for the customer; and
(ii) paragraph (@) does not apply;
the standard zone;
(o) if:
(i) the provider isnot the universal service provider for the customer; and

(ii) thereisin force awritten notice given to the ACA by the provider
nominating a specified area as a nominated area; and

(iii) the customer isin the nominated ares;
the nominated area;
(d) if:
(i) the provider is not the universal service provider for the customer; and
(i) paragraph (c) does not apply;
the standard zone.
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(2) To avoid doubt, an area nominated under subsection (1) may overlap a standard
zone.

(3) For the purposes of this section, if:
() acustomer of acarriage service provider isin a particular area; and
(b) the provider isthe universal service provider for that area;
the provider is the universal service provider for the customer.

229 Eligible customer

For the purposes of this Part, if acustomer of a carriage service provider isin a
standard zone, the customer is an eligible customer.

230 Points

For the purposes of the application of this Part to a mobile-type carriage service,
apoint includes a mobile or potentially maobile paint.

231 Application of this Part

This Part does not apply in relation to a contract for the supply of a standard
telephone serviceif:

(a) the contract was entered into before the commencement of this section; and

(b) the contract would not have complied with this Part if it had been entered
into immediately after the commencement of this section.

Part 9—Customer service guarantee

232 Simplified outline

The following is asimplified outline of this Part:

»  The ACA may make performance standards to be complied with by carriage
service providersin relation to customer service.

» If acarriage service provider contravenes a performance standard, the
carriage service provider is liable to pay damages to the customer for the
contravention.

»  Theamount of damages payable for a particular contravention is equal to
the relevant amount specified in the scale of damages determined by the
ACA.

*  The Telecommunications Industry Ombudsman may issue an evidentiary
certificate in relation to a contravention of a performance standard.

233 Interpretation
(D) InthisPart:
customer includes prospective customer.

damages includes punitive damages.
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(2) In determining the meaning that an expression has when used in a provision of
this Act other than this Part, subsection (1) is to be disregarded.

234 Performance standards

(1) The ACA may, by written instrument, make standards to be complied with by
carriage service providersin relation to:

(a) the making of arrangements with customers about the period taken to
comply with requests to connect customers to specified kinds of carriage
services, and

(b) the periods that carriage service providers may offer to customers when
making those arrangements; and

(c) the compliance by carriage service providers with the terms of those
arrangements; and

(d) the period taken to comply with requests to rectify faults or service
difficulties relating to specified kinds of carriage services, where the
rectification follows the making of a customer report about a fault or
service difficulty; and

(e) the keeping of appointments to meet customers, or representatives of
customers, where the appointment rel ates to:

(i) aconnection of akind covered by paragraph (a); or
(ii) arectification of akind covered by paragraph (d); and
(f) any other matter concerning the supply, or proposed supply, of acarriage
service to a customer.

(2) A standard under this section that relates to a particular kind of carriage service
does not apply to a particular carriage service provider in connection with the
supply of that kind of service at a particular location unless the carriage service
provider:

() suppliesthat kind of service at that location; or
(b) offersto supply that kind of service at that |ocation.

(3) The ACA must not make a standard under this section unlessit is directed to do
so by the Minister under section 242.

(4) A standard under this section may be of general application or may be limited as
provided in the standard. This subsection does not, by implication, limit
subsection 33(3A) of the Acts Interpretation Act 1901.

(5) A standard under this section takes effect:

(a) if the instrument making the standard specifies aday for the purpose—on
that day; or

(b) otherwise—on the day on which the standard was notified in the Gazette.

(6) A standard under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

235 Damagesfor breach of performance standards

@) If:

(a) acarriage service provider contravenes a standard in force under section
234; and

(b) the contravention relates to a particular customer;
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the carriage service provider isliable to pay damages to the customer for the
contravention.

(2) The amount of damages payable for a particular contravention is equal to the
relevant amount specified in the scale in force under section 236.

(3) However, if:
(a) the carriage service provider:

(i) credits an amount to an account that the customer has with the
provider; or

(ii) pays an amount to the customer; and

(b) the credit or payment was made as aresult of aright or remedy that:
(i) wasavailable to the customer otherwise than under this Division; and
(if) arose out of the same event or transaction as the contravention;

the amount of damages payable for the contravention is to be reduced (but not
below zero) by the amount of the credit or payment.

(4) The customer may recover the amount of the damages by action against the
carriage service provider in a court of competent jurisdiction.

(5) Theliability of the carriage service provider under this section may be
discharged:
() by giving the customer a credit in an account the customer has with the
carriage service provider; or

(b) in any other manner agreed between the carriage service provider and the
customer.

(6) Anaction under this section must be instituted within 2 years after:

(a) inthe case of a contravention that continued throughout a period—the time
when the contravention began; or

(b) in any other case—the time when the contravention occurred.

(7) If the customer dies, areference in this section to the customer includes a
reference to the legal personal representative of the customer.

236 Scale of damagesfor breach of performance standards

(1) The ACA may, by written instrument, specify a scale of damages for
contraventions of standards under section 234.

(2) The scale must:
(a) specify categories of contraventions; and

(b) specify adollar amount as the amount of damages payable for
contraventions covered by each of those categories.

(3) A dollar amount specified in accordance with paragraph (2)(b) must not exceed
$25,000.

(4) A category may be specified by reference to contraventions that continue over a
specified number of days.

(5) Subsection (4) does not, by implication, limit the ways in which a category may
be specified.

(6) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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237 Evidentiary certificate issued by the Telecommunications I ndustry
Ombudsman

(1) The Telecommunications Industry Ombudsman may issue awritten certificate:

(a) stating that a specified carriage service provider has contravened a standard
in force under section 234; and

(b) setting out particulars of that contravention.

(2) Inany proceedings under this Part, a certificate under subsection (1) is prima
facie evidence of the mattersin the certificate.

(3) A document purporting to be a certificate under subsection (1) must, unless the
contrary is established, be taken to be a certificate and to have been properly
given.

(4) Subsection (1) does not apply to the Telecommunications Industry Ombudsman
unless the Telecommunications Industry Ombudsman gives the Minister a
written notice consenting to the conferral of the powers conferred by that
subsection.

(5) If nonoticeisin force under subsection (4), subsection (1) has effect asiif the
reference in that subsection to the Telecommunications Industry Ombudsman
were areference to the ACA.

(6) The Minister must cause a copy of a notice under subsection (4) to be published
in the Gazette.

(7) The continuity of anotice under subsection (4) is not affected by:

(8 achangein the occupancy of the position of Telecommunications Industry
Ombudsman; or

(b) avacancy in the position of Telecommunications Industry Ombudsman
that does not continue for more than 4 months.

238 Waiver of customer service guarantee

(1) The ACA may, by written instrument, make provision for customers of carriage
service providersto waive, in whole or in part, their protection and rights under
this Part in relation to a particular carriage service supplied, or proposed to be
supplied, by the carriage service provider concerned.

(2) If such awaiver is made, then, to the extent of the waiver, the carriage service
provider is not bound by, and need not comply with, any standards in force under
section 234 in relation to the supply of that service to that customer.

(3) A waiver must be made in accordance with the rules set out in the instrument.

(4) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

239 Savings of other laws and remedies

(1) ThisPartisnot intended to exclude or limit the concurrent operation of any law
of a State or Territory.

(2) This Part does not limit, restrict or otherwise affect any right or remedy a person
would have if this Part had not been enacted.
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(3) This Part does not limit, restrict or otherwise affect the operation of the
Telecommunications Industry Ombudsman scheme. In particular, this Part does
not affect a customer’ sright to complain to the Telecommunications Industry
Ombudsman.

(4) Subsection (3) does not, by implication, limit subsection (2).

240 Breach of performance standard isnot an offence

A contravention of a standard in force under section 234 is not an offence.

241 Clause 1 of Schedule 2 does not apply to a breach of a performance
standard

Clause 1 of Schedule 2 does not apply to a contravention of a standard in force
under section 234.

Note: Clause 1 of Schedule 2 requires carriage service providers to comply with this Act.

242 Minister may direct the ACA about the use of its powersunder this Part

(1) The Minister may give the ACA written directions about how the ACA isto
exercise its powers under this Part.

(2) The ACA must comply with adirection under this section.

(3) Thissection does not affect the Minister’s power to give the ACA directions
under other provisions about other matters.

(4) A direction under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(5) The Minister must not give the ACA adirection under section 12 of the
Australian Communications Authority Act 1997 about how the ACA isto
exercise its powers under this Part.

243 Review of performance standards following Ministerial direction

(1) Thissection appliesto adirection under section 242 that requires the ACA to
make a standard under section 234.

(2) If the Minister revokes a direction, the ACA must revoke the section 234
standard that isin force because of the direction.

(3) If the Minister varies adirection, the ACA must either:

(a) vary the section 234 standard that isin force because of the direction so
that the standard complies with the varied direction; or

(b) revoke the section 234 standard and determine a new section 234 standard
that so complies.

(4) If asection 234 standard isin force because of a direction:
() the ACA may vary the standard on its own initiative, but only in such a
way that the varied standard still complies with the direction; and

(b) the ACA may, onitsown initiative, revoke the standard and determine a
new section 234 standard that so complies.
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Part 10—The Telecommunications | ndustry Ombudsman

244 Simplified outline

Thefollowing isasimplified outline of this Part:

e Certain carriers and carriage service providers must enter into the
Telecommunications Industry Ombudsman scheme.

*  The membership of the scheme must be opento all carriers and carriage
service providers.

»  Carriers and carriage service providers must comply with the scheme.

245 Eligible carriage service providers

For the purposes of this Part, an eligible carriage service provider is:
(a) acarriage service provider who supplies:

(i) astandard telephone service, where any of the customers are
residential customers or small business customers; or

(ii) apublic mobile telecommunications service; or
(iii) acarriage service that enables end-users to access the Internet; or

(b) acarriage service intermediary who arranges for the supply of a service
referred to in subparagraph (a)(i) or (ii).

246 Telecommunications Industry Ombudsman scheme

(1) Each carrier and each eligible carriage service provider must, in association with
other carriers and other eligible carriage service providers, enter into a scheme
providing for a Telecommunications Industry Ombudsman.

Note: Section 247 provides for exemptions from subsection (1) of this section.

(2) The schemeisto be known as the Telecommunications I ndustry Ombudsman
scheme.

(3) The scheme must provide for the Telecommunications I ndustry Ombudsman to:
(a) investigate; and
(b) make determinations relating to; and
(c) givedirectionsrelating to;
complaints about carriage services by end-users of those services.

(4) Thefollowing isan example of such acomplaint: a complaint about billing, or
the manner of charging, for the supply of carriage services.

(5) The scheme must not provide for the Telecommunications |ndustry Ombudsman
to investigate complaints about:

(a) thelevelsat which tariffs are set; or
(b) the content of a content service.

(6) The membership of the scheme must be open to all:
(a) carriers; and
(b) carriage service providers.
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247 Exemptionsfrom requirement tojoin scheme

(1) The ACA may, by natice in the Gazette, declare that a specified carrier or
eligible carriage service provider is exempt from the requirement set out in
subsection 246(1). The declaration has effect accordingly.

Note: Carriers or providers may be specified by name, by inclusionin aparticular classor in
any other way.

(2) Indeciding whether acarrier or provider should be exempt from the requirement
set out in subsection 246(1), the ACA must have regard to the following matters:

(a) the extent to which the carrier or provider deals with residential customers
in relation to the supply of carriage services,

(b) the extent to which the carrier or provider deals with proprietors of small
businesses in relation to the supply of carriage services,

(c) the potential for complaints under the Telecommunications Industry
Ombudsman scheme about services supplied by the carrier or provider.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

(4) Before making a declaration under this section, the ACA must consult the
Telecommunications Industry Ombudsman.

248 Direction to join scheme

(1) The ACA may give acarriage service provider awritten notice directing the
provider to enter into the Telecommunications Industry Ombudsman scheme.

(2) The provider must comply with the direction.

(3) Indeciding whether to give adirection to a provider under this section, the ACA
must have regard to the following matters:

(a) the extent to which the provider deals with residential customersin relation
to the supply of carriage services;

(b) the extent to which the provider deals with proprietors of small businesses
in relation to the supply of carriage services,

(c) the potential for complaints under the Telecommunications Industry
Ombudsman scheme about the services supplied by the provider.

(4) Subsection (3) does not, by implication, limit the matters to which the ACA may
have regard.

(5) Beforegiving adirection under this section, the ACA must consult the
Telecommunications Industry Ombudsman.

249 Determination that a class of carriage service providers must join scheme

(1) The ACA may make awritten determination that the members of a specified
class of carriage service providers must enter into the Telecommunications
Industry Ombudsman scheme.

(2) A copy of the determination must be published in the Gazette.

(3) In deciding whether to make a determination under this sectionin relation to a
class of carriage service providers, the ACA must have regard to the following
matters:
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(a) the extent to which members of that class deal with residential customersin
relation to the supply of carriage services;

(b) the extent to which members of that class deal with proprietors of small
businesses in relation to the supply of carriage services,

(c) the potential for complaints under the Telecommunications Industry
Ombudsman scheme about services supplied by members of that class.

(4) Subsection (3) does not, by implication, limit the matters to which the ACA may
have regard.

(5) Before making a determination under this section, the ACA must consult the
Telecommunications Industry Ombudsman.

250 Members of scheme must comply with scheme

A carrier or carriage service provider who is amember of the
Telecommunications Industry Ombudsman scheme must comply with the
scheme.

251 Register of members of scheme

(1) The Telecommunications Industry Ombudsman is to maintain a Register of the
names of the members of the Telecommunications Industry Ombudsman scheme.

(2) The Register may be maintained by electronic means.
(3) The Telecommunications Industry Ombudsman must ensure that the Register is

open for inspection, at all reasonable times, by members of the public.

Part 11—Protection for residential customersagainst failure
by carriage service providersto provide standard
carriage services

252 Simplified outline

The following is asimplified outline of this Part:

»  The ACA may determine that certain payments received by a carriage
service provider from residential customers are protected payments.

*  The ACA may formulate schemes aimed at ensuring that if:

(@) aresidential customer of acarriage service provider makes a
protected payment to the provider; and

(b) the provider failsto supply a standard telephone service to the
customer;

the customer is protected.

* A protection scheme may be enforced by the Federal Court on the
application of the ACA or aresidential customer.
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253 Scope of Part

(1) ThisPart appliesto acarriage service provider if the provider supplies, or
proposes to supply, a standard tel ephone service to residential customers.

(2) A carriage service provider is exempt from this Part if the provider was a carrier
(within the meaning of the Telecommunications Act 1991) immediately before 1
July 1997.

(3 The ACA may, by notice in the Gazette, declare that a specified provider is
exempt from this Part. The declaration has effect accordingly.

Note: Providers may be specified by name, by inclusion in a particular class or in any other
way.

(4) Indeciding whether a person should be exempt from this Part, the ACA must
have regard to the following matters:

(a) theduration of the prior period (if any) during which the person carried on
businessin Australia as a carriage service provider;

(b) the scale of the person’s prior operationsin Australia as a carriage service
provider;

(c) the person’s business record;

(d) if the person is a partnership—the business record of each of the partners;

(e) if the person isan incorporated company—the business record of each
individual, by whatever name called and whether or not a director of the
company, who is concerned, or takes part, in the management of the
company.

(5) Subsection (4) does not, by implication, limit the matters to which the ACA may
have regard.

254 Standard residential customer

(1) For the purposes of this Part, if aresidential customer, or a proposed residential
customer, of a carriage service provider is supplied, or proposed to be supplied,
with a standard telephone service by the provider, then:

(a) the customer isastandard residential customer of the provider; and
(b) the serviceisastandard carriage service.

(2) Subsection (1) does not apply to a standard telephone service if:
(8) theserviceisa public mobile telecommunications service; and

(b) the serviceisneither supplied, nor proposed to be supplied, to the customer
in fulfilment of the universal service obligation.

255 Protected payments

(1) The ACA may make awritten determination that a specified payment made, or
liable to be made, to a carriage service provider by a standard residential
customer of that provider is a protected payment for the purposes of this Part.
The determination has effect accordingly.

Note: Payments may be specified by name, by inclusion in aparticular class or in any other
way.

(2) The payment must be received, or proposed to be received, by the provider
directly or indirectly in connection with its business as a carriage service
provider.
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(3) Thefollowing are examples of payments that may be specified in the
determination:

(8 paymentsfor line rental;

(b) payments for equipment rental;

(c) payments by way of connection fees;

(d) apre-payment for a standard carriage service.

(4) For each protected payment, the determination must specify, or specify a means
of ascertaining, a period for the purposes of this subsection. That period is called
the minimum service period for the payment.

(5) The minimum service period for a protected payment:
(8 must begin when the payment is made; and
(b) must not run for longer than 2 years.

(6) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

256 Compliance with protection schemesfor protected payments

(1) Before demanding or receiving a protected payment, a carriage service provider
must give the ACA awritten election to be bound by a specified scheme
formulated under this Part.

(2) If acarriage service provider givesthe ACA such an election, the provider is
bound by, and must comply with, the scheme specified in the election.

(3) If an election under this section isin force in relation to a particular scheme (the
original scheme), the provider may give the ACA awritten notice varying the
election by omitting the original scheme and substituting another scheme
formulated under this Part. The variation takes effect at the time specified in the
notice.

(4) Despite the variation, the original scheme continues to apply, in relation to
protected payments made before the variation took effect, asif the variation had
not been made.

257 Protection schemesfor protected payments—alter native supply of standard
carriage services

(1) The ACA may, by written instrument, formulate a scheme that requires a
carriage service provider bound by the scheme to enter into and maintain a
legally enforceable arrangement aimed at ensuring that, if:

(a) aresidential customer of the provider makes a protected payment to the
provider; and

(b) at any time during the minimum service period for that payment, the
provider fails to supply standard carriage services to the customer;

the customer:

(c) issupplied, during the remainder of the period, with standard carriage
services that are equivalent to the standard carriage services that the
provider has not supplied; and

(d) isnot required to pay more for the supply of those equivalent services than
the customer would have had to pay had the provider supplied them.
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(2) A scheme formulated under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

258 Protection schemesfor protected payments—third party guarantee

(1) The ACA may, by written instrument, formulate a scheme that:
(8) makes acarriage service provider that is bound by the scheme liable, in the
event that:

(i) aresidential customer of the provider makes a protected payment to
the provider; and
(ii) at any time during the minimum service period for that payment, the
provider failsto supply standard carriage services to the customer;
to reimburse the payment on a pro-rata basis in proportion to that part or
parts of the period during which the provider fails to supply the servicesto
the customer; and

(b) requiresthe provider to obtain a guarantee from athird person in respect of
the provider’s discharge of that liability.

(2) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

259 Protection schemesfor protected payments—insurance cover

(1) The ACA may, by written instrument, formulate a scheme that:

(8) makes acarriage service provider that is bound by the scheme liable, in the
event that:

(i) aresidential customer of the provider makes a protected payment to
the provider; and
(ii) at any time during the minimum service period for that payment, the
provider failsto supply standard carriage services to the customer;
to reimburse the payment on a pro-rata basis in proportion to that part or
parts of the period during which the provider fails to supply the servicesto
the customer; and
(b) requiresthe provider to take out and maintain an insurance policy to

indemnify residential customers against atotal or partial failure to
discharge that liability.

(2) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

260 Protection schemesfor protected payments—holding of paymentsin trust
accounts

(1) The ACA may, by written instrument, formulate a scheme that:

(d) makes acarriage service provider that is bound by the scheme liable, in the
event that:

(i) aresidential customer of the provider makes a protected payment to
the provider; and
(i) at any time during the minimum service period for that payment, the
provider failsto supply standard carriage services to the customer;
to reimburse the payment on a pro-rata basis in proportion to that part or

parts of the period during which the provider failsto supply the servicesto
the customer; and
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(b) requiresthe provider to hold protected payments it receivesin trust
accounts; and

(c) prohibitsthe provider from transferring any or all of the money in such an
account to its beneficial ownership except in accordance with the draw-
down rules set out in the scheme.

(2) Aninstrument under subsection (1) is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

261 Waiver of protection by customers

(1) A scheme formulated under this Part may provide for standard residential
customers of a carriage service provider to waive their protection and rights
under the scheme in relation to a particular protected payment made to the
provider.

(2) If such awaiver is made, the provider is not bound by, and need not comply
with, the scheme in relation to that payment.

(3) A waiver must be made in accordance with the rules set out in the scheme
concerned.

(4) Rules mentioned in subsection (3) may require a carriage service provider to
inform a customer about the consequences of awaiver.

(5) Subsection (4) does not, by implication, limit the matters that may be dealt with
by:
(8) acoderegistered under Part 6; or
(b) astandard under Part 6.

262 Incidental rules

(1) A scheme formulated under this Part may require carriage service providersto
comply with such ancillary or incidental rules (if any) as are set out in the
scheme.

(2) Thoserulesinclude (but are not limited to) requiring carriage service providers
toinform their standard residential customers about matters relating to the
implementation of the scheme.

263 Enforcement of protection schemes

(1) Thissection appliesif acarriage service provider is bound by a scheme
formulated under this Part.

(2 If:
(a) the ACA; or
(b) astandard residential customer of the provider;
thinks that the provider has:
(c) failedto discharge aliahbility of the provider under the scheme; or
(d) otherwise breached the scheme;

the ACA or the customer may apply to the Federal Court for an order under
subsection (3).

(3) If the Federal Court is satisfied that the provider has:
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(a) failedto dischargealiahbility of the provider under the scheme; or
(b) otherwise breached the scheme;
the Court may make all or any of the following orders:
(c) an order directing the provider to discharge aliability under the scheme;
(d) an order directing the provider to comply with the scheme;

(e) an order directing the provider to compensate any person who has suffered
loss or damage as a result of the breach;

(f) any other order that the Court thinks appropriate.
(4) The Federal Court may discharge or vary an order granted under this section.
(5) Thissection does not, by implication, limit other remedies.

(6) A referencein thissectionto acarriage service provider includes a reference to:

(a) inacasewherethe provider isan individual or a partnership—the
provider’ s trustee in bankruptcy; or

(b) in acase where the provider isabody corporate or a partnership—each of
the following:

(i) areceiver, receiver and manager, or other controller, of property of
the body or partnership;

(if) an administrator of the body or partnership;

(iii) an administrator of a deed of arrangement entered into by the body or
partnership;

(iv) aliquidator or provisional liquidator of the body or partnership;

(v) atrustee or other person administering a compromise or arrangement
made between the body or partnership and any other person or
persons.

Part 12—Provision of emergency call services

264 Simplified outline

The following is asimplified outline of this Part:

The ACA may impose requirements on any or all of the following:
(@ carriers;
(b) carriage service providers;
(c) emergency cal persons;

in relation to emergency call services.

265 Provision of emergency call services

(1) The ACA must make awritten determination imposing requirements on any or
all of the following:

(a) carriers;
(b) carriage service providers;
(c) emergency call persons;
in relation to emergency call services.
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(2) In making a determination under this section, the ACA must have regard to the
following:

(a) the objective that a carriage service provider who supplies a standard
telephone service should provide each end-user of that standard telephone
service with access, free of charge, to an emergency call service, unlessthe
ACA considers that it would be unreasonable for such accessto be
provided;

(b) the objective that, if a carriage service provider who supplies a standard
telephone service is required to provide each end-user of that standard
telephone service with access to an emergency call service operated by a
recognised person, the recognised person should:

(i) receive and handle calls made by those end-users to the relevant
emergency service number; and
(i) if appropriate—transfer such callsto an appropriate emergency
service organisation; and
(iii) if appropriate—give information in relation to such callsto an
appropriate emergency service organisation;

(c) the objective that emergency service organisations should not be charged
for services provided by a recognised person who operates an emergency
call service, being services by way of:

(i) receiving and handling calls to an emergency service number; or
(ii) transferring such callsto an emergency service organisation; or
(i) giving information in relation to such calls to an emergency service
organisation;

(d) the objective that emergency service organisations should not be charged

for the following carriage services:
(i) carriage services used to connect calls made to an emergency service
number;
(ii) carriage services used to transfer such calls to an emergency service
organisation;
(iii) carriage services used to give information in relation to such callsto
an emergency service organisation;

(e) the objectivethat, asfar as practicable, acommon system is used to:

(i) transfer calls made to an emergency service number to an emergency
service organisation; and

(ii) giveinformation in relation to such callsto an emergency service
organisation;

(f) the objective that calls made to an emergency service number are
transferred to an appropriate emergency service organisation with the
minimum of delay;

(9) the objective that, from the perspective of an ordinary end-user of a
standard telephone service, there appears to be a single national emergency
call system;

(h) the objective that reasonable community expectations for the handling of
callsto emergency service numbers are met;

(i) the objective that carriage services used to make calls to an emergency
service number should, as far as practicable, provide the emergency call
person concerned with automatic information about:

(i) thelocation of the caller; and
(i) theidentity of the customer of the service being used by the caller;
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(j) the objective that carriers should provide carriage service providers with
access to:

(i) controlled carriage services of the carriers; and
(i) controlled networks of the carriers; and
(iii) controlled facilities of the carriers;

in order that the providers can comply with their obligations under the
determination;

(k) the objective that carriage service providers should provide other carriage
service providers with access to:

(i) controlled carriage services of the first-mentioned providers; and
(ii) controlled networks of the first-mentioned providers; and
(iii) controlled facilities of the first-mentioned providers;

in order that the other providers can comply with their obligations under
the determination;

(1) the objective that a determination should be consistent with the following:

(i) Principle 11 of the Information Privacy Principles set out in section
14 of the Privacy Act 1988;

(ii) codesregistered under Part 6;
(iii) standards determined under Part 6.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

(4) A determination under this section may deal with ancillary or incidental matters,
including the protection of the privacy of information transmitted in connection
with acall to an emergency service number.

(5) A determination under this section may deal with performance standards,
including (but not limited to) performance standards relating to:
() the answering of callsto emergency service numbers; and
(b) delaysin transferring calls made to an emergency service number to the
appropriate emergency service organisation; and
(c) the handling of complaints about emergency call services.

(6) Subsections (4) and (5) do not, by implication, limit subsection (1).

(7) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

(8 In making a determination under this section, the ACA may apply, adopt or
incorporate (with or without modification) any matter contained in a code or
standard proposed or approved by a body or association, either:

(8 asinforceor existing at a particular time; or
(b) asinforce or existing from timeto time.
This subsection does not, by implication, limit section 589.

(9) Before making a determination under this section, the ACA must consult
representatives of each of the following groups:

(@) carriers;

(b) carriage service providers;

(c) recognised persons who operate an emergency call service;
(d) emergency service organisations;

(e) consumers of standard telephone services.
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(10) A carriage service provider may provide the access referred to in paragraph
(2)(a) itself or by arranging with another person for the access to be provided.

(11) In this section:

emergency service organisation means:

(a) apoliceforceor service; or

(b) afireservice; or

(c) an ambulance service; or

(d) aservice specified in the numbering plan for the purposes of this
paragraph; or

(e) aservicefor despatching aforce or service referred to in paragraph (a), (b),
(c) or (d).

266 Compliance with determination

(1) A person on whom arequirement isimposed by a determination in force under
section 265 must comply with the determination.

(2) Subsection (1) has effect subject to sections 267 and 269.

(3) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1); or
(b) induce, whether by threats or promises or otherwise, a contravention of
subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of subsection (1); or
(d) conspire with others to effect a contravention of subsection (1).

(4) Subsections (1) and (3) are civil penalty provisions.

Note: Part 31 provides for pecuniary penalties for breaches of civil penalty provisions.

267 Accessto emergency call services

(1) Thissection appliesif:
() an emergency call serviceis operated by arecognised person; and
(b) adetermination under section 265 requires a carriage service provider who
supplies a standard telephone service to provide each end-user of that
standard tel ephone service with access to that emergency call service; and

(c) adetermination under section 265 requires the recognised person to:

(i) receive and handle calls made by those end-users to the relevant
emergency service number; and
(i) if appropriate—transfer such calls to an appropriate emergency
service organisation; and
(iii) if appropriate—give information in relation to such callsto an
appropriate emergency service organisation.

(2) The recognised person must comply with the requirement mentioned in
paragraph (1)(c) on such terms and conditions as are:

(a) agreed between the following parties:
(i) the carriage service provider;
(i) the recognised person; or
(b) failing agreement, determined by an arbitrator appointed by the parties.
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3)

(4)

()
(6)

If the parties fail to agree on the appointment of an arbitrator, the ACCC isto be
the arbitrator.

The regulations may make provision for and in relation to the conduct of an
arbitration under this section.

The regulations may provide that, for the purposes of a particular arbitration
conducted by the ACCC under this section, the ACCC may be constituted by a
single member, or a specified number of members, of the ACCC. For each such
arbitration, that member or those members are to be nominated in writing by the
Chairperson of the ACCC.

Subsection (4) does not, by implication, limit subsection (3).

A determination made in an arbitration under this section must not be
inconsistent with a Ministerial pricing determination in force under section 268.

268 Ministerial pricing deter minations

D)

(2)

3

The Minister may make awritten determination setting out principles dealing
with price-related terms and conditions relating to requirements of akind
referred to in subsection 267(1). The determination is to be known as a
Ministerial pricing determination.

A determination under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

In this section:

price-related terms and conditions means terms and conditions relating to price
or amethod of ascertaining price.

269 Accessto be provided

D)

(2)

3

(4)

()

This section appliesif a determination under section 265 requires a person to
provide access as mentioned in paragraph 265(2)(j) or (k).

The person must provide that access in accordance with the requirements set out
in the determination and on such terms and conditions as are:

(8) agreed between the following parties:
(i) the person;
(i) the carriage service provider to whom access is required to be
provided; or
(b) failing agreement, determined by an arbitrator appointed by the parties.

If the parties fail to agree on the appointment of an arbitrator, the ACCC isto be
the arbitrator.

The regulations may make provision for and in relation to the conduct of an
arbitration under this section.

The regulations may provide that, for the purposes of a particular arbitration
conducted by the ACCC under this section, the ACCC may be constituted by a
single member, or a specified number of members, of the ACCC. For each such
arbitration, that member or those members are to be nominated in writing by the
Chairperson of the ACCC.

Subsection (4) does not, by implication, limit subsection (3).
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Part 13—Protection of communications
Division 1—Introduction

270 Simplified outline

The following is asimplified outline of this Part:

* Carriers, carriage service providers, number-database operators, emergency
call persons and their respective associates must protect the confidentiality
of information that relates to:

(@) the contents of communications that have been, or are being,
carried by carriers or carriage service providers; and

(b) carriage services supplied by carriers and carriage service
providers; and

(c) theaffairsor persona particulars of other persons.

®* Thedisclosure or use of protected information is authorised in limited

circumstances (for example, disclosure or use for purposes relating to the
enforcement of the criminal law).

*  Anauthorised recipient of protected information may only disclose or use
the information for an authorised purpose.

®  Certain record-keeping requirements are imposed in relation to authorised
disclosures or uses of information.

271 Eligible person

For the purposes of this Part, an eligible person isaperson who is:
(&) acarrier; or
(b) acarriage service provider; or
(c) anemployee of acarrier; or
(d) an employee of a carriage service provider; or
(e) atelecommunications contractor; or
(f) an employee of atelecommunications contractor.

272 Number-database operator and eligible number-database per son

(1) For the purposes of this Part, a number-database operator is a person in respect
of which a determination isin force under subsection 472(1).

(2) For the purposes of this Part, an eligible number-database person is a person
whoiis:

(8 anumber-database operator; or

(b) an employee of a number-database operator; or
() anumber-database contractor; or

(d) an employee of a number-database contractor.
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273 Information

A referencein this Part to information includes a reference to opinion.

274 Telecommunications contractor

A reference in this Part to atelecommunications contractor is areferenceto a
person who performs services for or on behalf of:

() acarrier; or

(b) acarriage service provider;
but does not include a reference to a person who performs such servicesin the
capacity of an employee of the carrier or provider.

275 Number-database contractor

A referencein this Part to a number-database contractor isareferenceto a
person who performs services for or on behalf of a number-database operator,
but does not include a reference to a person who performs such servicesin the
capacity of an employee of the operator.

Division 2—Primary disclosure/use offences

276 Primary disclosure/use offence—eligible persons

Current eligible persons

(1) Ané€ligible person must not disclose or use any information or document that:
(@) relatesto:

(i) the contents or substance of a communication that has been carried by

acarrier or carriage service provider; or

(ii) the contents or substance of a communication that is being carried by
acarrier or carriage service provider (including a communication that
has been collected or received by such a carrier or provider for
carriage by it but has not been delivered by it); or

(iii) carriage services supplied, or intended to be supplied, to another
person by acarrier or carriage service provider; or

(iv) theaffairsor personal particulars (including any unlisted telephone
number or any address) of another person; and

(b) comesto the person’s knowledge, or into the person’s possession:
(i) if the personisacarrier or carriage service provider—in connection

with the person’ s business as such a carrier or provider; or

(if) if the personisan employee of acarrier or carriage service provider—
because the person is employed by the carrier or provider in
connection with its business as such a carrier or provider; or

(iii) if the person is a telecommunications contractor—in connection with
the person’ s business as such a contractor; or

(iv) if the person is an employee of atelecommunications contractor—

because the person is employed by the contractor in connection with
its business as such a contractor.
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Former eligible persons

(2) A person who has been an eligible person must not disclose or use any
information or document that:

(a) relatesto amatter mentioned in paragraph (1)(a); and
(b) came to the person’s knowledge, or into the person’s possession:

(i) if the person was acarrier or carriage service provider—in connection
with the person’ s business as such a carrier or provider; or

(i) if the person was an employee of acarrier or carriage service
provider—because the person was employed by the carrier or provider
in connection with its business as such a carrier or provider; or

(iii) if the person was a telecommunications contractor—in connection
with the person’ s business as such a contractor; or

(iv) if the person was an employee of a telecommunications contractor—
because the person was employed by the contractor in connection
with its business as such a contractor.

Offence

(3) A person who intentionally or recklessly contravenes this section is guilty of an
offence punishable on conviction by imprisonment for aterm not exceeding 2
years.

Notel:  Thissection issubject to the exceptionsin Division 3.

Note 2: See also sections 4AA and 4B of the Crimes Act 1914.

Scope of subsection (1)—carriage by means of electromagnetic energy

(4) Subparagraphs (1)(a)(i) and (ii) do not apply to a communication that is or has
been carried by a carrier or carriage service provider unless the carriage was by
means of, is by means of, or is proposed to be delivered by means of, guided
and/or unguided el ectromagnetic energy.

277 Primary disclosure/use offence—eligible number-database per sons

Current eligible number-database persons

(1) An€ligible number-database person must not disclose or use any information or
document that:
(a) relatesto:
(i) carriage services supplied, or intended to be supplied, to another
person by a carrier or carriage service provider; or
(i) the affairs or personal particulars (including any unlisted telephone
number or any address) of another person; and
(b) comesto the person’s knowledge, or into the person’s possession:
(i) if the person is a number-database operator—in connection with the
person’ s business as such an operator; or
(if) if the person is an employee of a number-database operator—because
the person is employed by the operator in connection with its business
as such an operator; or
(iii) if the person is a number-database contractor—in connection with the
person’ s business as such a contractor; or
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(iv) if the person is an employee of a number-database contractor—
because the person is employed by the contractor in connection with
its business as such a contractor.

Former eligible number-database persons

(2) A person who has been an eligible number-database person must not disclose or
use any information or document that:

(a) relatesto amatter mentioned in paragraph (1)(a); and
(b) came to the person’s knowledge, or into the person’s possession:

(i) if the person was a number-database operator—in connection with the
person’ s business as such an operator; or

(if) if the person was an employee of a number-database operator—
because the person was employed by the operator in connection with
its business as such an operator; or

(iii) if the person was a number-database contractor—in connection with
the person’ s business as such a contractor; or

(iv) if the person was an employee of a number-database contractor—
because the person was employed by the contractor in connection
with its business as such a contractor.

Offence

(3) A person who intentionally or recklessly contravenes this section is guilty of an
offence punishable on conviction by imprisonment for a term not exceeding 2
years.

Notel:  Thissection issubject to the exceptionsin Division 3.

Note 2: See also sections 4AA and 4B of the Crimes Act 1914,

278 Primary disclosure/use offence—emer gency call persons

Current emergency call persons

(1) Anemergency call person must not disclose or use any information or document
that:

(a) relatesto:

(i) the contents or substance of a communication that has been carried by
acarrier or carriage service provider; or

(ii) the contents or substance of a communication that is being carried by
acarrier or carriage service provider; or

(iii) the affairs or personal particulars (including any unlisted telephone
number or any address) of another person; and

(b) comes to the person’s knowledge, or into the person’s possession, in
connection with the operation of an emergency call service.

Former emergency call persons

(2) A person who has been an emergency call person must not disclose or use any
information or document that:

(a) relatesto amatter mentioned in paragraph (1)(a); and
(b) came to the person’s knowledge, or into the person’s possession, in
connection with the operation of an emergency call service.
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Offence

(3) A person who intentionally or recklessly contravenes this section is guilty of an
offence punishable on conviction by imprisonment for aterm not exceeding 2
years.

Notel:  Thissection issubject to the exceptionsin Division 3.
Note2:  Seeaso sections4AA and 4B of the Crimes Act 1914.

Scope of subsection (1)—carriage by means of electromagnetic energy

(4) Subparagraphs (1)(a)(i) and (ii) do not apply to a communication that is or has
been carried by acarrier or carriage service provider unless the carriage was by
means of, is by means of, or is proposed to be delivered by means of, guided
and/or unguided el ectromagnetic energy.

Division 3—Exceptionsto primary disclosure/use offences
Subdivision A—Exceptions

279 Performance of person’sduties

(1) Section 276 does not prohibit a disclosure or use by a person of information or a
document if:

(a) the person isan employee of:
(i) acarrier; or
(ii) acarriage service provider; or
(iii) atelecommunications contractor; and

(b) thedisclosure or use is made in the performance of the person’s duties as
such an employee.

(2) Section 276 does not prohibit a disclosure or use by a person of information or a
document if:

(a) the person is atelecommunications contractor; and

(b) thedisclosure or use is made in the performance of the person’s duties as
such a contractor.

(3) Section 277 does not prohibit a disclosure or use by a person of information or a
document if:

(a) the personisan employee of:
(i) anumber-database operator; or
(ii) anumber-database contractor; and
(b) thedisclosure or use is made in the performance of the person’s duties as
such an employee.

(4) Section 277 does not prohibit a disclosure or use by a person of information or a
document if:

(a) the person is anumber-database contractor; and

(b) thedisclosure or use is made in the performance of the person’s duties as
such a contractor.

(5) Section 278 does not prohibit a disclosure or use by a person of information or a
document if:

(8 the person isan employee of:
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(i) arecognised person who operates an emergency call service; or
(ii) an emergency call contractor; and

(b) thedisclosure or use is made in the performance of the person’s duties as
such an employee.

(6) Section 278 does not prohibit a disclosure or use by a person of information or a
document if:

(a) the personisan emergency call contractor; and

(b) thedisclosure or use is made in the performance of the person’s duties as
such a contractor.

280 Authorisation by or under law

(1) Division 2 does not prohibit a disclosure or use of information or a document if:

(a) in acasewherethe disclosure or useisin connection with the operation of
an enforcement agency—the disclosure or useis required or authorised
under awarrant; or

(b) in any other case—the disclosure or useis required or authorised by or
under law.

(2) Inthissection:

enforcement agency has the same meaning as in section 282.

281 Witnesses

Division 2 does not prohibit a disclosure by a person of information or a
document if the person makes the disclosure as a witness summoned to give
evidence or to produce documents.

282 Law enforcement and protection of public revenue

(1) Division 2 does not prohibit a disclosure or use by a person of information or a
document if the disclosure or use is reasonably necessary for the enforcement of
the criminal law.

(2) Sections 276 and 277 do not prohibit a disclosure or use by a person of
information or a document if the disclosure or use is reasonably necessary for:

(@) the enforcement of alaw imposing a pecuniary penalty; or
(b) the protection of the public revenue.

(3) Division 2 does not prohibit a disclosure by a person of information or a
document if an authorised officer of a criminal law-enforcement agency has
certified that the disclosure is reasonably necessary for the enforcement of the
criminal law.

(4) Sections 276 and 277 do not prohibit a disclosure by a person of information or a
document if an authorised officer of:

(8 acriminal law-enforcement agency; or

(b) acivil penalty-enforcement agency;
has certified that the disclosure is reasonably necessary for the enforcement of a
law imposing a pecuniary penalty.

(5) Sections 276 and 277 do not prohibit a disclosure by a person of information or a
document if an authorised officer of:
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() acriminal law-enforcement agency; or

(b) apublic revenue agency;
has certified that the disclosure is reasonably necessary for the protection of the
public revenue.

(6) Subsections (3), (4) and (5) do not apply to the disclosure by a person of
information or a document that relates to:

(a) the contents or substance of a communication that has been carried by a
carrier or carriage service provider; or

(b) the contents or substance of acommunication that is being carried by a
carrier or carriage service provider (including a communication that has
been collected or received by such acarrier or provider for carriage by it
but has not been delivered by it).

(7) A certificate under subsection (3), (4) or (5) must comply with such requirements
as are determined in writing by the ACA.

(8) Before making a determination under subsection (7), the ACA must consult the
Privacy Commissioner.

(9) A certificate under subsection (3), (4) or (5) may be:
(& inwritten form; or
(b) in electronic form (for example, electronic mail).

(10) Inthis section:
agency includes a Department of the Commonwealth, a State or a Territory.

authorised officer, in relation to an enforcement agency, means a senior officer
of the agency authorised in writing by the head of the agency to give certificates
for the purposes of this section.

civil penalty-enforcement agency means an agency responsible for administering
alaw imposing a pecuniary penalty.

criminal law-enforcement agency means.
(a) the Australian Federal Police; or
(b) apoliceforce or service of a State or a Territory; or
(c) the National Crime Authority; or
(d) the New South Wales Crime Commission; or
(e) the Independent Commission Against Corruption of New South Wales; or
(f) the Criminal Justice Commission of Queensland; or

(g) aprescribed authority established by or under alaw of the Commonwealth,
a State or a Territory; or

(h) abody or organisation responsible to the Australasian Police Ministers
Council for the facilitation of national law enforcement support;

and includes the National Exchange of Police Information.

enforcement agency means:
(8 acrimina law-enforcement agency; or
(b) acivil penalty-enforcement agency; or
(c) apublic revenue agency.

officer, in relation to an enforcement agency, means:
(8 amember of the agency; or
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(b) an officer, employee or member of staff of the agency.

public revenue agency means an agency responsible for the administration of a
law relating to the protection of the public revenue, and includes the Australian
Taxation Office.

senior officer, in relation to an enforcement agency, means:
(a) if the agency isapolice force or service—a commissioned officer of that
force or service; or
(b) if the agency has a senior executive service (however described)—an
officer of that service; or
(c) if the agency does not have a senior executive service (however
described)—an officer of the agency (by whatever name called) who is
concerned in, or takes part in, the management of the agency; or
(d) if agroup of officers of the agency perform their duties at premises that
are:
(i) occupied by the agency; and
(ii) located at a place outside the boundaries of a capital city of a State or
internal Territory;
the most senior of that group of officers.
For the purposes of paragraph (d), the boundaries of a capital city are to be
ascertained in accordance with the regulations. However, if no regulationsarein
force, the boundary of a capital city isacircle with a 50 kilometre radius from
the general post office of the capital city.

283 ASIO

(1) Division 2 does not prohibit a disclosure of information or a document if the
disclosureis made:

(a) toan officer or employee of the Australian Security Intelligence
Organization authorised in writing by the Director-General of Security to
receive the disclosure; and

(b) in connection with the performance by the Organization of its functions.

(2) Division 2 does not prohibit a disclosure of information or a document if:

(a) thedisclosure is madeto an officer or employee of the Australian Security
Intelligence Organization authorised in writing by the Director-General of
Security to receive the disclosure; and

(b) an officer or employee of the Organization authorised in writing by the
Director-General for the purposes of this paragraph has certified that the
disclosure would be connected with the performance by the Organization
of itsfunctions.

284 Assistingthe ACA, the ACCC or the Telecommunications Industry
Ombudsman

(1) Sections 276 and 277 do not prohibit a disclosure by a person of information or a
document if:
(a) thedisclosureis made to, or to amember of the staff of, the ACA; and
(b) theinformation or document may assist the ACA to carry out its functions
or powers.
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(2) Sections 276 and 277 do not prohibit a disclosure by a person of information or a
document if:
(a) thedisclosureis made to, or to amember of the staff of, the ACCC; and
(b) theinformation or document may assist the ACCC to carry out its
telecommuni cations functions and powers.

(3) Sections 276 and 277 do not prohibit a disclosure by a person of information or a
document if:
(a) thedisclosureis made to the Telecommunications Industry Ombudsman, or
to an employee of the Telecommunications Industry Ombudsman; and
(b) theinformation or document may assist the Telecommunications Industry
Ombudsman in the consideration of a complaint made to the
Telecommunications Industry Ombudsman.

285 Integrated public number database

(1) Sections 276 and 277 do not prohibit a disclosure or use by a person of
information or a document if:

(a) theinformation or document relates to information (other than information
relating to an unlisted telegphone number) contained in an integrated public
number database; and

(b) theinformation or document relates to:

(i) carriage services supplied, or intended to be supplied, to another
person by a carrier or carriage service provider; or

(i) the affairs or personal particulars of another person (other than an
address relating to an unlisted telephone number); and

(c) thedisclosure or useis made for purposes connected with:

(i) the provision of directory assistance services by or on behalf of a

carriage service provider; or

(i) the publication or maintenance of adirectory of public numbers,
where the directory does not enable a person who only knows a
customer’ s number to readily identify the customer’s name and/or
address; or

(iii) dealing with the matter or matters raised by a call to an emergency
service number.

(2) Inthissection:

integrated public number database means:
(8 anintegrated public number database maintained by Telstra as mentioned
in Part 4 of Schedule 2; or
(b) anintegrated public number database maintained by a person as mentioned
in section 472.

public number means a number specified in the numbering plan as mentioned in
subsection 455(3), but does not include an unlisted number.

286 Callsto emergency service number

Division 2 does not prohibit a disclosure by a person of information or a
document if:
(@) theinformation or document came to the person’s knowledge, or into the
person’ s possession, because of a call to an emergency service number; and
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(b) theinformation, or the contents of the document, consists of any or al of
the following:

(i) aname;
(if) atelephone number;
(iii) an address;
(iv) alocation;
(v) the matter or matters raised by the call; and
(c) thedisclosureis made to:
(i) amember of apolice force or service; or
(i) amember of afire service; or
(iii) amember of an ambulance service; or
(iv) an emergency call person; or
(v) amember of a service specified in the numbering plan for the
purposes of this subparagraph; or
(vi) aservicefor despatching aforce or service referred to in subparagraph
(i), (i), (iii) or (v);
for purposes connected with dealing with the matter or matters raised by
the call.

287 Threat to person’slifeor health

Division 2 does not prohibit a disclosure or use by a person (the first person) of
information or a document if:

(a) theinformation or document relates to the affairs or personal particulars
(including any unlisted telephone number or any address) of another
person; and

(b) thefirst person believes on reasonable grounds that the disclosure or useis

reasonably necessary to prevent or lessen a serious and imminent threat to
thelife or health of a person.

288 Communicationsfor maritime purposes

Division 2 does not prohibit a disclosure or use of information or a document if:

(a) thedisclosure or useis reasonably necessary for the purpose of the
preservation of human life at sea; or

(b) thedisclosure or use:
(i) relatesto thelocation of avessal at sea; and
(if) ismade for maritime communications purposes.

289 Knowledge or consent of person concer ned

Division 2 does not prohibit a disclosure or use by a person of information or a
document if:

(a) theinformation or document relates to the affairs or personal particulars
(including any unlisted telephone number or any address) of another
person; and

(b) the other person:

(i) isreasonably likely to have been aware or made aware that
information or a document of that kind is usually disclosed, or used,
asthe case requires, in the circumstances concerned; or
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(ii) has consented to the disclosure, or use, as the case requires, in the
circumstances concerned.

290 Implicit consent of sender and recipient of communication

Section 276 does not prohibit a disclosure or use by a person if:
(&) theinformation or document relates to the contents or substance of a
communication made by another person; and
(b) having regard to al the relevant circumstances, it might reasonably be
expected that the sender and the recipient of the communication would
have consented to the disclosure or use, if they had been aware of the
disclosure or use.

291 Business needs of other carriersor service providers

(1) Section 276 does not prohibit a disclosure or use by a person of information or a
document if:
(a) thedisclosure or useis made by or on behalf of:
(i) acarrier (thefirst carrier); or
(ii) acarriage service provider (thefirst provider); and
(b) thedisclosure or use is made for a purpose of, or is connected with, any
other carrier or service provider carrying on its business as such a carrier or
provider; and
(c) theinformation or document relates to a person (the third person) who isa
customer or former customer of:
(i) thefirst carrier or the first provider; or
(i) the other carrier or the other provider; and
(d) thedisclosure or use is made for a purpose of, or is connected with:
(i) the supply, or proposed supply, by the other carrier or other provider
to the third person of a carriage service or a content service; or
(i) the supply, or proposed supply, by the other carrier or other provider
to the third person of goods or services for use in connection with the
supply of acarriage service or a content service; or
(iii) theinstallation, maintenance, operation or provision of accessto a
telecommuni cations network or afacility, where the network or
facility isused, or for use, by the other carrier or the other provider to
supply acarriage service or a content service to the third person.

(2) Section 276 does not prohibit a disclosure or use by a person of information or a
document if:
(a) thedisclosure or useis made by or on behalf of a carriage service provider;
and
(b) thedisclosure or use is made for a purpose of, or is connected with, an
arrangement, or proposed arrangement, made by a carriage service
intermediary for the supply of a carriage service by the provider to athird

person; and
(c) theinformation or document relates to the third person; and
(d) thedisclosure or use is made for a purpose of, or is connected with:
(i) thesupply, or proposed supply, by the provider to the third person of
that service; or
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(ii) the supply, or proposed supply, by the provider to the third person of
goods or services for use in connection with the supply of the
first-mentioned service; or

(iii) theinstallation, maintenance, operation or provision of accessto a
telecommunications network or afacility, where the network or
facility isused, or for use, by the provider to supply the
first-mentioned service to the third person.

(3) Section 276 does not prohibit a disclosure or use by a person of information or a
document if:

(a) thedisclosure or useis made by or on behalf of a carriage service
intermediary; and

(b) thedisclosure or use is made for a purpose of, or is connected with, an
arrangement, or proposed arrangement, made by the intermediary for the
supply of acarriage service by a carriage service provider to athird person;
and

(c) theinformation or document relates to the third person; and
(d) thedisclosure or use is made for a purpose of, or is connected with:

(i) the supply, or proposed supply, by the provider to the third person of
that service; or

(i) the supply, or proposed supply, by the provider to the third person of
goods or services for use in connection with the supply of the
first-mentioned service; or

(iii) theinstallation, maintenance, operation or provision of accessto a
telecommuni cations network or afacility, where the network or
facility isused, or for use, by the provider to supply the
first-mentioned service to the third person.

292 Circumstances prescribed in the regulations

(1) Section 276 does not prohibit a disclosure or use of information or a document in
circumstances specified in the regulations.

(2) Section 277 does not prohibit a disclosure or use of information or a document in
circumstances specified in the regulations.

(3) Section 278 does naot prohibit a disclosure or use of information or a document in
circumstances specified in the regulations.

293 Uses connected with exempt disclosures

(1) Section 276 does not prohibit a use of information or a document if:

(a) the useis made for the purposes of, or in connection with, a disclosure of
the information or document by the person; and

(b) because of this Division, the disclosure is not prohibited by section 276.

(2) Section 277 does not prohibit a use of information or a document if:

(a) the useis made for the purposes of, or in connection with, a disclosure of
the information or document by the person; and

(b) because of this Division, the disclosure is not prohibited by section 277.

(3) Section 278 does not prohibit a use of information or a document if:

(a) the useis made for the purposes of, or in connection with, a disclosure of
the information or document by the person; and
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(b) because of this Division, the disclosureis not prohibited by section 278.

294 Generality of Subdivision not limited
Nothing in this Subdivision limits the generality of anything elseinit.

Subdivision B—Burden of proof

295 Burden of proof

(1) For the purposes of determining the persuasive burden of proof in proceedings
for an offence against Division 2, the exceptions set out in this Division are taken
to be part of the description of the offence.

(2) In proceedings for an offence against Division 2, the defendant bears the
evidential burden in relation to an exception set out in this Division.

(3) Inthissection:

evidential burden, in relation to a matter, means the burden of adducing or
pointing to evidence that suggests a reasonabl e possibility that the matter exists
or does not exist.

Division 4—Secondary disclosure/use offences

296 Performance of person’sduties

If:
(8 information or a document is disclosed to a person for a particular purpose
as permitted by section 279 or this section; and
(b) theinformation or the contents of the document does not relate to the
person’s affairs or persona particulars;
the person must not disclose or use the information or document except for that
purpose.

297 Authorisation by or under law

If information or adocument is disclosed to a person for a particular purpose as
permitted by section 280 or this section, the person must not disclose or use the
information or document unless the disclosure or useis required or authorised by
or under law.

298 Law enforcement and protection of public revenue

(1) If information or adocument is disclosed to a person as permitted by subsection
282(1) or (3) or this subsection, the person must not disclose or use the
information or document unless the disclosure or use is reasonably necessary for
the enforcement of the criminal law.

(2) If information or a document is disclosed to a person as permitted by paragraph
282(2)(a), subsection 282(4) or this subsection, the person must not disclose or
use the information or document unless the disclosure or use is reasonably
necessary for the enforcement of alaw imposing a pecuniary penalty.

(3) If information or a document is disclosed to a person as permitted by paragraph
282(2)(b), subsection 282(5) or this subsection, the person must not disclose or

166 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



use the information or document unless the disclosure or use is reasonably
necessary for the protection of the public revenue.

Note: Section 282 deals with the disclosure or use of information or documents reasonably
necessary for law enforcement purposes or the protection of the public revenue.

299 Assistingthe ACA, the ACCC or the Telecommunications Industry
Ombudsman

(1) If information or a document is disclosed to a person as permitted by subsection
284(1) or this subsection, the person must not disclose or use the information or
document except for the purpose of, or in connection with, the carrying out of the
ACA'’sfunctions and powers.

(2) If information or adocument is disclosed to a person as permitted by subsection
284(2) or this subsection, the person must not disclose or use the information or
document except for the purpose of, or in connection with, the carrying out of the
ACCC'’ s telecommunications functions and powers.

(3) If information or a document is disclosed to a person as permitted by subsection
284(3) or this subsection, the person must not disclose or use the information or
document except for the purpose of, or in connection with, assisting the
Telecommunications Industry Ombudsman in the consideration of a complaint
made to the Telecommunications Industry Ombudsman.

Note: Section 284 deals with the disclosure or use of information or documents to assist the
ACA, the ACCC or the Telecommunications Industry Ombudsman.

300 Threat to person’slife or health

If information or adocument is disclosed to a person (the first person) as
permitted by section 287 or this section, the first person must not disclose or use
the information or document unless:

(a) thedisclosure or useisfor the purpose of, or in connection with,
preventing or lessening a serious and imminent threat to the life or health
of another person; or

(b) thefirst person believes on reasonable grounds that the disclosure or useis
reasonably necessary to prevent or lessen a serious and imminent threat to
the life or health of another person.

Note: Section 287 deals with the disclosure or use of information or documents by a person
where the person believes on reasonabl e grounds that the disclosure or useis

reasonably necessary to prevent or lessen a serious and imminent threat to the life or
health of another person.

301 Communicationsfor maritime purposes

If information or adocument is disclosed to a person as permitted by section 288
or this section, the person must not disclose or use the information or document
unless:

(a) thedisclosure or useis reasonably necessary for the purpose of the
preservation of human life at sea; or

(b) thedisclosure or use:
(i) relatesto thelocation of avessal at sea; and
(if) ismade for maritime communications purposes.

Note: Section 288 deals with the disclosure or use of information or documents where the
disclosure or use is made for certain maritime purposes.
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302 Business needs of other carriersor service providers

If information or adocument is disclosed to a person as permitted by section 291
or this section, a person must not disclose or use the information or document
except for:

(a) the purpose of, or in connection with, the carrying on by:
(i) acarier; or
(ii) aservice provider;
of its business as such a carrier or provider; and
(b) the purpose of, or in connection with:
(i) the supply, or proposed supply, by acarrier or service provider of a
carriage service or a content service; or
(i) the supply, or proposed supply, by acarrier or service provider of
goods or services for use in connection with the supply of a carriage
service or a content service; or
(iii) theinstallation, maintenance, operation or provision of accessto a
telecommuni cations network or afacility, where the network or
facility is used, or for use, by acarrier or service provider to supply a
carriage service or a content service to a person.
Note: Section 291 deals with the disclosure or use of information or documents for the

purposes of acarrier or a service provider carrying on its business as such a carrier or
provider.

303 Secondary offence—contravening this Division

A person who intentionally or recklessly contravenes this Division is guilty of an
offence punishable on conviction by imprisonment for aterm not exceeding 2
years.

Note: See also sections 4AA and 4B of the Crimes Act 1914.
Division 5—Recor d-keeping requirements

304 Associate

A reference in this Division to an associate of a carrier, carriage service provider
or number-database operator is areference to:
(8 an employee of the carrier, provider or operator; or
(b) aperson (other than an employee) who performs services for or on behal f
of the carrier, provider or operator; or
(c) an employee of aperson covered by paragraph (b).

305 Certificatesissued by authorised officers of enforcement agencies

(1) Thissection appliesif a person issues a certificate under subsection 282(3), (4)
or (5).

(2) If the certificate authorises the disclosure of information or adocument by a
carrier, carriage service provider or number-database operator, the person must
give acopy of the certificate to the carrier, provider or operator as soon as
practicable after the issue of the certificate and, in any event, within 5 days after
the issue of the certificate.
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(3) If the certificate authorises the disclosure of information or adocument by an
associate of acarrier, carriage service provider or number-database operator, the
person must give acopy of the certificate to the carrier, provider or operator as
soon as practicable after the issue of the certificate and, in any event, within 5
days after the issue of the certificate.

(4) A copy may be given under subsection (2) or (3):
(& inwritten form; or
(b) in electronic form (for example, by electronic mail).

(5) If acarrier, carriage service provider or number-database operator is given a
copy under subsection (2) or (3), the carrier, provider or operator must retain the
copy for 3 years.

(6) A copy may be retained under subsection (5):
(& inwritten form; or
(b) in electronic form.

306 Record of disclosures

(1) Thissection appliesif:
(@) ane€ligible person or an eligible number-database person discloses
information or a document; and
(b) thedisclosureis authorised by a provision of Division 3 (other than section
279, 283, 285, 290 or 291).

(2) If the person isa carrier, carriage service provider or number-database operator,
the carrier, provider or operator must:
(&) make arecord of the disclosure as soon as practicable after the disclosure
and, in any event, within 5 days after the disclosure; and

(b) retain that record for 3 years.

(3) If the person is an associate of a carrier, carriage service provider or number-
database operator, the person must:

(8) make arecord of the disclosure as soon as practicable after the disclosure
and, in any event, within 5 days after the disclosure; and

(b) give acopy of that record to the carrier, provider or operator within 5 days
after the making of the record.

(4) If acopy of arecordisgiven to acarrier, carriage service provider or number-
database operator under subsection (3), the carrier, provider or operator must
retain that copy for 3 years.

(5) A record made under subsection (2) or (3) must set out:
(a) the name of the person who disclosed the information or document
concerned; and
(b) the date of the disclosure; and
(c) astatement of the grounds for the disclosure; and
(d) if the disclosure is made on the grounds of a certificate under subsection
282(3), (4) or (5):
(i) the name of the person who issued the certificate; and
(i) the date of the issue of the certificate; and

(e) if paragraph (d) does not apply and the disclosure was at the request of
another agency or person:
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(i) the name of the agency or person; and
(ii) the date of the request; and

(f) if theinformation or document relates to the contents or substance of a
communication that was carried by means of a carriage service—
particulars of that carriage service.

(6) A record, or acopy of arecord, may be made, given or retained under this
section:

(& inwritten form; or
(b) in electronic form.

(7) A person who intentionally or recklessly contravenes this section is guilty of an
offence punishable on conviction by afine not exceeding 300 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

307 Incorrect records

(1) A person must not, in purported compliance with section 306, make arecord of

any matter or thing in such away that it does not correctly record the matter or
thing.

(2) A personwho intentionally or recklessly contravenes subsection (1) is guilty of

an offence punishable on conviction by imprisonment for aterm not exceeding 6
months.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

308 Annual reportstothe ACA by carriers, carriage service providersor
number -database operators

Q) If:
(8 information or a document is disclosed during afinancia year; and
(b) either:
(i) under section 306, a carrier, carriage service provider or number-
database operator makes a record of the disclosure; or
(ii) under section 306, a carrier, carriage service provider or number-
database operator is given a copy of arecord of the disclosure;

the carrier, carriage service provider or number-database operator must, within 2

months after the end of the financial year, give the ACA awritten report relating
to the disclosure.

(2) The report must set out such information about the disclosure as the ACA
requires.

309 Monitoring by the Privacy Commissioner

(1) Inaddition to the functions conferred on the Privacy Commissioner by the
Privacy Act 1988, the Privacy Commissioner has the function of monitoring
compliance with this Division.

(2) Inparticular, the function conferred on the Privacy Commissioner by subsection
(2) includes monitoring:

(&) whether arecord made under section 306 sets out a statement of the
grounds for a disclosure; and
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(b) whether that statement is covered by Division 3 (which deals with
exceptions).

(3) A carrier, carriage service provider or number-database operator must give the
Privacy Commissioner such access to the records of the carrier, provider or
operator as the Privacy Commissioner reasonably requires for the purposes of the
performance of the function conferred by subsection (1).

(4) The Privacy Commissioner may give the Minister awritten report about any
matters arising out of the performance of the function conferred by subsection

(2.

(5) Section 99 of the Privacy Act 1988 appliesto this section asif this section were a
provision of the Privacy Act 1988.

Note: Section 99 of the Privacy Act 1988 deals with delegation.
Division 6—Instrument-making powersnot limited

310 Instrument-making powersnot limited

(1) ThisPart does not, by implication, limit a power conferred by or under this Act
to make an instrument.

(2) ThisPart does not, by implication, limit the matters that may be dealt with by
codes or standards referred to in Part 6.

(3) Thissection does not, by implication, limit subsection 33(3B) of the Acts
Interpretation Act 1901.

Part 14—National interest matters

311 Simplified outline

Thefollowing isasimplified outline of this Part:

* TheACA, carriers and carriage service providers must do their best to
prevent telecommunications networks and facilities from being used to
commit offences.

* TheACA, cariers and carriage service providers must give the authorities
such help asis reasonably necessary for the purposes of:

(@ enforcing the criminal law and laws imposing pecuniary
penalties; and

(b) protecting the public revenue; and
(c) safeguarding national security.

* A carriage service provider may suspend the supply of a carriage servicein
an emergency if requested to do so by a senior police officer.
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312 ACA’sobligations

(1) The ACA must, in performing its telecommunications functions or exercising its
telecommunications powers, do its best to prevent:

(a) telecommunications networks; and

(b) facilities,
from being used in, or in relation to, the commission of offences against the laws
of the Commonwealth and of the States and Territories.

(2) The ACA must, in performing its telecommunications functions or exercising its
telecommunications powers, give officers and authorities of the Commonwealth
and of the States and Territories such help asis reasonably necessary for the
following purposes:

(& enforcing the criminal law and laws imposing pecuniary penalties;
(b) protecting the public revenue;
(c) safeguarding national security.

(3) The ACA isnot liable to an action or other proceeding for damages for or in
relation to an act done or omitted in good faith in performance of the duty
imposed by subsection (1) or (2).

(4) An officer, employee or agent of the ACA isnot liable to an action or other
proceeding for damages for or in relation to an act done or omitted in good faith
in connection with an act done or omitted by the ACA as mentioned in
subsection (3).

313 Obligationsof carriersand carriage service providers

(1) A carrier or carriage service provider must, in connection with:
(a) the operation by the carrier or provider of telecommunications networks or
facilities; or
(b) the supply by the carrier or provider of carriage services;

do the carrier’ s best or the provider’ s best to prevent telecommunications
networks and facilities from being used in, or in relation to, the commission of
offences against the laws of the Commonwealth or of the States and Territories.

(2) A carriage service intermediary must do the intermediary’ s best to prevent
telecommunications networks and facilities from being used in, or in relation to,
the commission of offences against the laws of the Commonwealth or of the
States and Territories.

(3) A carrier or carriage service provider must, in connection with:
(a) the operation by the carrier or provider of telecommunications networks or
facilities; or
(b) the supply by the carrier or provider of carriage services;

give officers and authorities of the Commonwealth and of the States and
Territories such help asis reasonably necessary for the following purposes:

(c) enforcing the criminal law and laws imposing pecuniary penalties;
(d) protecting the public revenue;
(e) safeguarding national security.
Note: Section 314 deals with the terms and conditions on which such help is to be provided.

(4) A carriage service intermediary who arranges for the supply by a carriage service
provider of carriage services must, in connection with:
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(a) the operation by the provider of telecommunications networks or facilities;
or

(b) the supply by the provider of carriage services,
give officers and authorities of the Commonwealth and of the States and
Territories such help asis reasonably necessary for the following purposes:

(c) enforcing the criminal law and laws imposing pecuniary penalties,

(d) protecting the public revenue;

(e) safeguarding national security.
Note: Section 314 deals with the terms and conditions on which such help is to be provided.

(5) A carrier or carriage service provider isnot liable to an action or other
proceeding for damages for or in relation to an act done or omitted in good faith:
(@ in performance of the duty imposed by subsection (1), (2), (3) or (4); or
(b) in compliance with adirection that the ACA givesin good faith in
performance of its duties under section 312.

(6) An officer, employee or agent of a carrier or of acarriage service provider isnot
liable to an action or other proceeding for damages for or in relation to an act
done or omitted in good faith in connection with an act done or omitted by the
carrier or provider as mentioned in subsection (5).

(7) A referencein this section to giving help includes areference to giving help by
way of the provision of interception services.

314 Termsand conditions on which help isto be given

(1) Thissection appliesif apersonisrequired to give help to an officer or authority
of the Commonwealth, a State or a Territory as mentioned in subsection 313(3)
or (4).

(2) The person must comply with the requirement on the basis that the person neither
profits from, nor bears the costs of, giving that help.

(3) The person must comply with the requirement on such terms and conditions as
are:

(a) agreed between the following parties:

(i) the person;

(if) the Commonwealth, the State or the Territory, as the case may be; or
(b) failing agreement, determined by an arbitrator appointed by the parties.

If the parties fail to agree on the appointment of an arbitrator, the ACA isto
appoint the arbitrator.

(4) Anarbitrator appointed by the ACA under subsection (3) must be a person
specified in awritten determination made by the Minister.

Note: A person may be specified by name, by inclusion in a specified class or in any other
way.

(5) Before making a determination under subsection (4), the Minister must consult
the Attorney-General.

(6) If an arbitration under this section is conducted by an arbitrator appointed by the
ACA, the cost of the arbitration must be apportioned equally between the parties.

(7) Theregulations may make provision for and in relation to the conduct of an
arbitration under this section.
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315 Suspension of supply of carriage servicein an emer gency

(1) If asenior officer of apolice force or service has reasonable grounds to believe
that:

(8 anindividual has accessto a particular carriage service; and
(b) theindividua has:

(i) done an act that has resulted, or islikely to result, in loss of life or in
the infliction of serious personal injury; or

(ii) made an imminent threat to kill, or seriously injure, another person; or
(iii) made an imminent threat to cause serious damage to property; or
(iv) made an imminent threat to take the individual’s own life; or

(v) made an imminent threat to do an act that will, or islikely to,
endanger the individual’s own life or create a serious threat to the
individual’ s health or safety; and

(c) the suspension of the supply of the carriage service is reasonably necessary
to:

(i) prevent arecurrence of the act mentioned in subparagraph (b)(i); or
(if) prevent or reduce the likelihood of the carrying out of athreat
mentioned in subparagraph (b)(ii), (iii), (iv) or (v);
the officer may request a carriage service provider to suspend the supply of the
carriage service.

(2) The carriage service provider may comply with the request.

(3) Thissection does not, by implication, limit any other powers that the provider
may have to suspend the supply of the carriage service.

(4) Inthissection:

senior officer, in relation to a police force or service, means a commissioned
officer of the force or service who holds arank not lower than the rank of
Assistant Commissioner.

316 Generality of Part not limited

Nothing in this Part limits the generality of anything elsein it.
Part 15—Co-operation with law enforcement agencies
Division 1—Simplified outline

317 Simplified outline

The following is asimplified outline of this Part:

* Carriersand carriage service providers must ensure that it is possible to
execute awarrant issued under the Telecommunications (Interception) Act
1979.

* A carrier or carriage service provider may be required to have an
interception capability.
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* Carriers and carriage service providers must comply with consultation
reguirements relating to the effect of new technology on the operation of
certain law enforcement agencies.

Division 2—Execution of warrantsunder the Telecommunications
(Interception) Act 1979

318 Scopeof Division

(1) ThisDivision appliesto aperson if the personis:
(&) acarrier; or
(b) amember of aclass of carriage service providers specified in awritten
determination made by the Minister.

(2) Before making a determination under paragraph (1)(b), the Minister must consult
the Attorney-General.

(3) A determination under paragraph (1)(b) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

319 Execution of warrants

(1) A person must ensure that it is possible to execute a warrant issued under the
Telecommunications (Interception) Act 1979 in relation to a carriage service
supplied by means of:

(a) acontrolled network of the person; or
(b) acontrolled facility of the person.

(2) A person must ensure that it is possible to execute a warrant issued under the
Telecommunications (Interception) Act 1979 in relation to a controlled carriage
service of the person.

320 Exemptions

(1) The Minister may make awritten determination exempting a specified person
from the requirements of section 319 in so far as those requirementsrelate to a
specified carriage service.

(2) The exemption may be:
() unconditional; or
(b) subject to such conditions as are specified in the determination.

(3) Before making a determination under subsection (1), the Minister must consult
the Attorney-General.

Division 3—Interception capability

321 Scope of Division

This Division appliesto a carrier or carriage service provider who, under section
320, is exempt from the requirements of section 319.
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322 Requirement to provide interception capability

The Minister may give acarrier or carriage service provider awritten notice
requiring that:
(a) acontrolled network of the carrier or provider have a specified kind of
interception capability; or
(b) acontrolled facility of the carrier or provider have a specified kind of
interception capability; or
(c) acontrolled carriage service of the carrier or provider have a specified kind
of interception capability.
Note: I nterception capability is defined by section 326.

323 Interception capability to be provided

(1) If arequirement isin force under section 322 in relation to a carrier or carriage
service provider, the carrier or provider must provide the interception capability
in accordance with the requirement and on such terms and conditions as are:

(a) agreed between the following parties:

(i) the carrier or provider;

(i) the agency or agencies specified by the Minister in the notice; or
(b) failing agreement, determined by an arbitrator appointed by the parties.

If the parties fail to agree on the appointment of an arbitrator, the ACA isto
appoint the arbitrator.

(2) An arbitrator appointed by the ACA under subsection (1) must be a person
specified in awritten determination made by the Minister.

Note: A person may be specified by name, by inclusion in a specified class or in any other
way.

(3) Before making a determination under subsection (2), the Minister must consult
the Attorney-General.

(4) If an arbitration under this section is conducted by an arbitrator appointed by the
ACA, the cost of the arbitration must be apportioned equally between the parties.

(5) The regulations may make provision for and in relation to the conduct of an
arbitration under this section.

(6) A referencein subsection (1) to an agency includes a reference to:
(a) inthe case of an agency of a State—the State on behalf of the agency; and

(b) in the case of an agency of the Commonwealth—the Commonwealth on
behalf of the agency.

324 Termsand conditions—compliance with principles

The terms and conditions on which acarrier or carriage service provider isto
provide an interception capability are to comply with the following principles:
(@) the principle that the carrier or provider isto incur the costs (whether of a
capital nature or otherwise) relating to the creation or development of the
interception capability;
(b) the principle that the carrier or provider may recover those costs, over time,
from the other party or parties.
This section does not, by implication, limit section 323.
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325 Termsand conditions—timing of implementation of requirement

A term or condition agreed or determined under section 323 may relate to the
period within which the requirement is to be implemented. This section does not,
by implication, limit section 323.

326 M eaning of interception capability

For the purposes of this Division, a telecommunications network, afacility, or a
carriage service has an interception capability if, and only if:
() assuming that a warrant were issued to an agency; and

(b) assuming that the warrant authorised the interception of a communication
passing over the network, facility or service, as the case may be;

the network, facility or service, as the case requires, will be capable of enabling
that communication to be intercepted.

327 Expressionsto have the same meaning asin the Telecommunications
(Interception) Act 1979

Unless the contrary intention appears, an expression used in this Division and in
the Telecommunications (Interception) Act 1979 has the same meaning in this
Division asit hasin that Act.

328 Meaning of agency
In this Division:

agency means.
(a8 an agency within the meaning of Part VI of the Telecommunications
(Interception) Act 1979; or
(b) the Australian Security Intelligence Organization.

Division 4—Consultation about new technology

329 Designated agency

For the purposes of this Division, each of the following is a designated agency:
(a) the Australian Federal Police;
(b) apoliceforce or service of a State or a Territory;
(c) the National Crime Authority;
(d) the New South Wales Crime Commission;
(e) the Independent Commission Against Corruption of New South Wales;
(f) the Criminal Justice Commission of Queensland;
(g) the Australian Security Intelligence Organization;

(h) aprescribed authority established by or under alaw of the Commonwealth,
a State or a Territory.

330 Consultation about new techialogy—advisory committee established

(1) Thissection appliesif the ACA has established an advisory committee for the
purposes of facilitating consultation with designated agencies about new
technology.
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(2) A carrier or carriage service provider must, in accordance with directions given
to it by the ACA, consult with the advisory committee about the carrier’s
proposals or the provider’ s proposals to:

(8 use new technology in relation to its controlled networks, controlled
facilities or controlled carriage services; and

(b) develop new technology in order to use the technology in relation to its
controlled networks, controlled facilities or controlled carriage services.

331 Consultation about new technology—no advisory committee established

(1) Thissection appliesif no advisory committee is established by the ACA for the
purposes of facilitating consultation with designated agencies about new
technology.

(2) A carrier or carriage service provider must, in accordance with directions given
toit by the ACA, consult with designated agencies about proposals to:

(8 use new technology in relation to its controlled networks, controlled
facilities or controlled carriage services; and

(b) develop new technology in order to use the technology in relation to its
controlled networks, controlled facilities or controlled carriage services.

332 Exemptions

(1) The Minister may make awritten determination exempting the members of a
specified class of persons from the requirements of this Division.

(2) The exemption may be:
(& unconditional; or
(b) subject to such conditions as are specified in the determination.

(3) Before making a determination under subsection (1), the Minister must consult
the Attorney-General.

Part 16—Defence requirements and disaster plans
Division 1—Introduction

333 Simplified outline

Thefollowing isasimplified outline of this Part:

* A carriage service provider may be required to supply acarriage service for
defence purposes or for the management of natural disasters.

* A carrier or carriage service provider may be required to enter into an
agreement with the Commonwealth about:

(@ planning for network survivability; or

(b) operational requirementsin times of crisis.
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* A carrier licence condition or a service provider rule may deal with
compliance with a disaster plan.

334 Defence authority

For the purposes of this Part, a defence authority is:
(8) the Secretary to the Department of Defence; or
(b) the Chief of the Defence Force.

Division 2—Supply of carriage services

335 Requirement to supply carriage servicesfor defence purposesor for the
management of natural disasters

(1) A defence authority may give a carriage service provider a written notice
requiring the provider to supply a specified carriage service for the use of:
(a) the Department of Defence; or
(b) the Defence Force.

(2) A defence authority must not issue a notice about a carriage service unless the
serviceisrequired for:
(a) defence purposes; or
(b) for the purposes of the management of natural disasters;
or both.

(3) A noticeissued by adefence authority requiring a carriage service provider to
supply acarriage service in particular circumstancesis of no effect if thereisin
force awritten certificate issued by the ACA stating that, in the ACA’ s opinion,
it would be unreasonable for the provider to be required to supply the servicein
those circumstances.

(4) If arequirement isin force, the provider must supply the carriage service in
accordance with the requirement and on such terms and conditions as are:
() agreed between the provider and the defence authority; or
(b) failing agreement, determined by an arbitrator appointed by the parties.

If the parties cannot agree on the appointment of an arbitrator, the ACCC isto be
the arbitrator.

(5) Theregulations may make provision for and in relation to the conduct of an
arbitration under this section.

(6) Theregulations may provide that, for the purposes of a particular arbitration
conducted by the ACCC under this section, the ACCC may be constituted by a
single member, or a specified number of members, of the ACCC. For each such
arbitration, that member or those members are to be nominated in writing by the
Chairperson of the ACCC.

(7) Subsection (6) does not, by implication, limit subsection (5).
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Division 3—Defence planning

336 Definitions
In this Division:
certified agreement has the meaning given by section 338.

crisis means:
(& war, war-like conflict or war-like operations; or
(b) civil disturbance; or
(c) terrorism; or
(d) earthquakes, floods, fire, cyclones, storms or other disasters (whether
natural or resulting from the acts or omissions of humans).

draft agreement means a draft agreement prepared under section 337.

network survivability means the ability of atelecommunications network, or of a
facility, to continue to function in times of crisis.

337 Preparation of draft agreement

(1) A defence authority may prepare a draft agreement to be entered into by the
defence authority (on behaf of the Commonwealth) and:

() acarrier; or
(b) acarriage service provider.

(2) The agreement must be about:
() planning for network survivability; or
(b) operationa requirementsin times of crisis;
or both.

(3) In preparing the draft agreement, the defence authority must consult the carrier or
provider concerned.

338 ACA’scertification of draft agreement

(1) The ACA may certify a draft agreement if the ACA is of the opinion that the
draft agreement is reasonable.

(2) On being certified, the draft agreement becomes a certified agreement.

(3) Indeciding whether to certify a draft agreement, the ACA must have regard to
whether the draft agreement deals with the following mattersin areasonable
way':

(&) consultation with a defence authority about maintenance, installation,
modification and removal of telecommunications networks or facilities;

(b) consultation with a defence authority about operational arrangementsin
times of crisis;

(c) the protection of confidential information, including restrictions on the uses
to which such information may be puit;

(d) grantsof financial assistance (including conditional grants) by the
Commonwealth for purposes relating to:

() network survivability; or
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(ii) operational requirementsin times of crisis;
or both.

(4) For the purposes of this section, in determining whether a particular matter is
reasonable, the ACA must have regard to:
(a) the needs of the Department of Defence and of the Defence Force; and
(b) theinterests of the carrier or carriage service provider concerned.
This subsection does not, by implication, limit the meaning of the expression
“reasonable”’.

(5) Indeciding whether to certify a draft agreement, the ACA must consult the
parties to the agreement.

(6) Assoon as practicable after deciding whether to certify a draft agreement, the
ACA must give each of the parties to the agreement a written notice setting out
its decision.

339 Requirement to enter into certified agreement

(1) Thissection appliesif the ACA has certified a draft agreement relating to a
carrier or carriage service provider.

(2) A defence authority may give:
(@) thecarrier; or
(b) the carriage service provider;
as the case requires, awritten notice requiring the carrier or provider to enter into
the agreement within 30 days after receiving the notice.

(3) Thecarrier or provider must comply with the notice.

340 Compliance with agreement

If:

() acarrier; or

(b) acarriage service provider;
has entered into a certified agreement, the carrier or provider, as the case
requires, must comply with the agreement, so long as the agreement remainsin
force.

341 Withdrawal of certification of agreement

(1) Thissection appliesif:
() acertified agreement isin force at a particular time; and
(b) the ACA isof the opinion that, if the agreement were a draft agreement at
that time, the ACA would have refused to certify it.

(2) The ACA must withdraw its certification of the agreement.

(3) Assoon as practicable after withdrawing its certification of the agreement, the
ACA must give each of the parties to the agreement a written notice stating that
it has withdrawn its certification of the agreement.
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342 Duration of agreement

(1) If acertified agreement has been entered into, it remainsin force until it is
revoked under this section.

(2) A certified agreement isrevoked if the parties enter into afresh certified
agreement that is expressed to replace the original agreement.

(3) If the ACA withdrawsiits certification of a certified agreement, the agreement is
revoked 60 days after the withdrawal.
343 Variation of agreement
(1) Thissection appliesif acertified agreement isin force.
(2) A defence authority may prepare a draft variation of the agreement.

(3) In preparing the draft variation, the defence authority must consult the carrier or
carriage service provider concerned.

4 If:
() adefence authority has prepared a draft variation of a certified agreement;
and

(b) the ACA isof the opinion that, if the agreement, as proposed to be varied,
were a draft agreement, the ACA would certify the agreement;

the ACA must certify the variation.

(5) Beforeforming an opinion referred to in paragraph (4)(b) about an agreement,
the ACA must consult the parties to the agreement.

(6) After deciding whether to certify adraft variation of a certified agreement, the
ACA must give each of the parties to the agreement a written notice setting out
its decision.

(7) 1f the ACA certifies adraft variation of a certified agreement, the agreement is
varied accordingly.

Division 4—Disaster plans

344 Designated disaster plans

For the purposes of this Division, a designated disaster plan isaplan that:
(a) isfor coping with disasters and/or civil emergencies,; and
(b) isprepared by the Commonwealth, a State or a Territory.

345 Carrier licence conditions about designated disaster plans

(1) Aninstrument under section 63 imposing conditions on a carrier licence held by
acarrier may make provision for and in relation to compliance by the carrier
with one or more specified designated disaster plans.

(2) Subsection (1) does not, by implication, limit section 63.

182 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



346 Service provider determinations about designated disaster plans

(1) Service provider determinations under section 99 may make provision for and in
relation to compliance by one or more specified carriage service providers with
one or more specified designated disaster plans.

(2) Subsection (1) does not, by implication, limit section 99.
Division 5—Delegation

347 Delegation

(1) The Secretary to the Department of Defence may, by writing, delegate to a
person holding or performing the duties of a Senior Executive Service officein
that Department any or all of the Secretary’ s powers under this Part.

(2) The Chief of the Defence Force may, by writing, delegate to a member of the
Defence Force holding a senior rank any or al of the powers conferred on the
Chief of the Defence Force by this Part.

(3) Inthissection:

Senior Executive Service office has the same meaning as in the Public Service
Act 1922.

senior rank means arank not lower than:
(&) inthe case of the Royal Australian Navy—the rank of Commaodore; or
(b) inthe case of the Australian Army—the rank of Brigadier; or

(c) inthe case of the Royal Australian Air Force—the rank of Air
Commodore.

Part 17—Pre-selection in favour of carriage service
providers

348 Simplified outline

The following is asimplified outline of this Part:

* The ACA may require certain carriers and carriage service providersto
provide pre-selection in favour of carriage service providers.

®*  Pre-selection must include over-ride dial codes for selecting alternative
carriage service providers on a call-by-call basis.

349 Requirement to provide pre-selection

(1) The ACA must make awritten determination requiring each carrier or carriage
service provider who supplies a standard tel ephone service to:
(8) provide pre-selection in favour of a specified carriage service provider, in
relation to calls made using a standard tel ephone service, in the manner
specified in the determination; and

(b) comply with such ancillary or incidental rules (if any) as are set out in the
determination.
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(2) The ACA may make awritten determination requiring each carrier or carriage
service provider who supplies a specified carriage service to:

(a) provide pre-selection in favour of a specified carriage service provider, in
relation to calls made using the carriage service, in the manner specified in
the determination; and

(b) comply with such ancillary or incidental rules (if any) as are set out in the
determination.

(3) In making a determination under subsection (1) or (2), the ACA must have
regard to:
(a) thetechnical feasibility of complying with the requirement concerned; and
(b) the costs and benefits of complying with the requirement concerned.

(4) Subsection (3) does not, by implication, limit the matters to which regard may be
had.

(5) A referencein this section to a standard telephone service does not include a
reference to a service that is supplied by means of a public mobile
telecommunications service.

(6) Before making a determination under this section, the ACA must consult the
ACCC.

(7) In making adetermination under this section, the ACA may apply, adopt or
incorporate (with or without modification) any matter contained in a code or
standard proposed or approved by a body or association, either:

() asinforce or existing at a particular time; or
(b) asinforce or existing from time to time.
This subsection does not, by implication, limit section 589.

(8) A determination under this section is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

350 When pre-selection isprovided in favour of a carriage service provider

(1) For the purposes of this Part, a determination requires a carrier to provide pre-
selection in favour of a carriage service provider in relation to calls made using a
particular carriage serviceif, and only if, the determination requires:

(@) the controlled networks and controlled facilities of the carrier to permit an
end-user to:

(i) pre-select the carriage service provider as the end-user’ s preferred
carriage service provider for such of the end-user’ s requirements, in
relation to calls made using that carriage service, as are specified in
the determination; and

(ii) change that selection from time to time; and

(b) the controlled networks and controlled facilities of the carrier to provide an
end-user with separate carriage service provider pre-selection for such of
the end-user’ s requirements, in relation to calls made using that carriage
service, as are specified in the determination; and

(c) the controlled networks and controlled facilities of the carrier to provide
over-ride dial codes for selecting aternative carriage service providers, in
relation to calls made using that carriage service, on acall-by-call basis.

Note: End-user is defined by subsection (3).
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(2) For the purposes of this Part, a determination requires a carriage service provider
(thefirst provider) to provide pre-selection in favour of another carriage service
provider (the second provider) in relation to calls made using a particular
carriage serviceif, and only if, the determination requires:

(@) the controlled networks and controlled facilities of the first provider to
permit an end-user to:

(i) pre-select the second provider as the end-user’s preferred carriage
service provider for such of the end-user’ s requirements, in relation to
calls made using that carriage service, as are specified in the
determination; and

(ii) changethat selection from time to time; and

(b) the controlled networks and controlled facilities of the first provider to
provide an end-user with separate carriage service provider pre-selection
for such of the end-user’ s requirements, in relation to calls made using that
carriage service, as are specified in the determination; and

(c) the controlled networks and controlled facilities of the first provider to
provide over-ride dial codes for selecting alternative carriage service
providers, in relation to calls made using that carriage service, on a call-by-
cal basis.

Note: End-user is defined by subsection (3).

(3) For the purposes of this section, an end-user, in relation to a controlled network
or acontrolled facility, is an end-user of a carriage service that involves the use
of the network or facility.

(4) Each of the following is an example of an end-user’ s requirements:
(a) the end-user’s requirements relating to domestic long-distance calls;
(b) the end-user’s requirements relating to international calls.

351 Pre-selection to be provided

(1) Thissection appliesto a person if a determination under section 349 isin force
and that determination requires the person to provide pre-selection.

(2) A person must provide pre-selection in accordance with the requirements set out
in the determination and on such terms and conditions as are;

(8) agreed between the following parties:
(i) the person;
(i) the carriage service provider in whose favour pre-selection is regquired
to be provided; or
(b) failing agreement, determined by an arbitrator appointed by the parties.

If the parties fail to agree on the appointment of an arbitrator, the ACCC isto be
the arbitrator.

(3) Theregulations may make provision for and in relation to the conduct of an
arbitration under this section.

(4) Theregulations may provide that, for the purposes of a particular arbitration
conducted by the ACCC under this section, the ACCC may be constituted by a
single member, or a specified number of members, of the ACCC. For each such
arbitration, that member or those members are to be nominated in writing by the
Chairperson of the ACCC.

(5) Subsection (4) does not, by implication, limit subsection (3).

185 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



(6) A person must comply with any rules set out in the determination as mentioned
in paragraph 349(1)(b) or (2)(b).

352 Exemptions from requirement to provide pre-selection

(1) The ACA may, by notice in the Gazette, declare that a specified carrier or
carriage service provider is exempt from a requirement imposed under section
349. The declaration has effect accordingly.

Note: Carriers or providers may be specified by name, by inclusion in a particular classor in
any other way.

(2) Indeciding whether a carrier or carriage service provider should be exempt from
arequirement imposed under section 349, the ACA must have regard to the
following matters:

() whether it would be technically feasible for the carrier or provider to
comply with the requirement concerned;

(b) whether compliance with the requirement concerned would impose
unreasonable financial hardship on the carrier or provider.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

353 Useof over-ridedial codes

(1) Thissection appliesto acarriage service provider (thefirst provider) if:
(a) thefirst provider supplies a carriage service that involves the use of a
controlled network, or a controlled facility, of acarrier, of the first provider
or of another carriage service provider; and

(b) in accordance with a determination under section 349, the network or
facility, as the case may be, provides over-ride dial codes for selecting
alternative carriage service providers on a call-by-call basis.

(2) Unless, inthe ACA’sopinion:
(8 itwould not be technically feasible; or
(b) it would impose unreasonable financial hardship on the first provider;

the first provider must take such steps as are necessary to ensure that each end-
user of the carriage service is able to make use of those codes for selecting
aternative carriage service providers on acall-by-call basis.

(3) Therequirement in subsection (2) does not, by implication, prevent an

aternative carriage service provider from refusing to supply a carriage service to
the end-user concerned.

Part 18—Calling line identification

354 Simplified outline

The following is asimplified outline of this Part:

®  Certain switching systems must be capable of providing caling line
identification.
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355 Calling lineidentification

(1) This section appliesto aperson if:
(a) the personisacarrier or acarriage service provider; and
(b) acontrolled facility of the person consists of:

(i) aswitching system used in connection with the supply of a standard
telephone service; or

(ii) aswitching system of akind specified in a determination under
subsection (3); and
(c) either:
(i) the completion of the installation of the system occurred on or after 1
July 1997; or

(ii) immediately before 1 July 1997, the system was capable of providing
calling line identification.

(2) The person must take all reasonable steps to ensure that the system is capable of
providing calling line identification.

(3) The ACA may make awritten determination for the purposes of subparagraph
(Db)(i).

(4) A determination under subsection (3) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

356 Exemptionsfrom calling line identification requirement

(1) The ACA may, by notice in the Gazette, declare that a specified person is exempt
from the requirement set out in section 355. The declaration has effect

accordingly.
Note: A person may be identified by name, by inclusion in a particular class or in any other
way.

(2) Indeciding whether a person should be exempt from the requirement set out in
section 355, the ACA must have regard to the following matters:

(8 whether it would be unreasonable to impose the requirement;
(b) whether it isin the public interest to impose the requirement.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

Part 19—Advanced M obile Phone System (AMPYS)

357 Simplified outline

The following is asimplified outline of this Part:

*  The Advanced Mobile Phone System isto be phased out by 1 January 2000.

358 Meaning of AMPS
In this Part:

AMPS means the Advanced Mobile Phone System.
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Note: The Advanced Mobile Phone System does not incorporate digital modulation
techniques.

359 Scope of Part

This Part appliesto aperson whois:
() acarrier; or
(b) acarriage service provider.

360 No new AMPS

Before 1 January 2000, a person other than Telstra must not install or operate an
AMPS network.

361 AMPSto be phased out

(1) Onor after 1 January 2000, a person must not install or operate an AMPS
network.

(2) Before 1 January 2000, a person must comply with any written plan determined
by the Minister in relation to:

(a) ceasing installation or operation of an AMPS network; or
(b) ceasing the supply of AMPS services; or

(c) ceasing to use, for AMPS purposes, the radiocommunications spectrum
used in relation to AMPS services.

(3) Subsections (1) and (2) have effect subject to section 362.

(4) A plan under subsection (2) may make provision in relation to a matter by
applying, adopting or incorporating (with or without modifications) provisions of

any frequency band plan (within the meaning of the Radiocommunications Act
1992), either:

(a) asinforceat aparticular time; or
(b) asinforcefrom timeto time.

(5) Subsection (4) does not, by implication, limit section 589.

362 Limited exemption from phase-out of AMPS

(1) A person may install or operate an AMPS network in a particular area:
(& onor after 1 January 2000; or
(b) contrary to the requirements of a plan of akind to which subsection 361(2)
applies,
if:
(c) the Minister and each eligible mobile carrier agreein writing; or
(d) the Minister agrees in writing after:
(i) the Minister has consulted each eligible mobile carrier; and
(ii) the Minister has determined that the installation or operation of the

AMPS network will not erode unduly the practical valueto an eligible
mobile carrier of the regime embodied in sections 360 and 361.

(2) Subsection (1) does not authorise a person to do anything that would contravene
aprovision of this Act (other than section 360 or 361).

(3) Inthissection:
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eligible mobile carrier means a person who was a mobile carrier (within the
meaning of the Telecommunications Act 1991) immediately before 1 July 1997.

363 Competition not to be reduced
(1) Thissection appliesif apersoninstalls or operates an AMPS network.

(2) The person must not use the installation of the AMPS network, or operate the
AMPS network, in away that could unfairly reduce the scope for competition
between carriage service providers who supply public mobile
telecommuni cations services.

Part 20—I nter national aspects of activities of the
telecommunicationsindustry

Division 1—Simplified outline

364 Simplified outline

The following is asimplified outline of this Part:

®*  TheMinister may give directionsto the Signatoriesto the INTELSAT
Agreement and the Inmarsat Convention.

®* Carriersand carriage service providers may be required to comply with
certain international conventions.

®*  TheMinister may make Rules of Conduct about dealings with international
telecommuni cations operators.

Division 2—Compliance with inter national agreements

365 INTELSAT and Inmarsat—directionsto Signatories

(1) Thissection appliesto aperson if:
(@) thepersonis:
(i) acarrier; or
(ii) acarriage service provider; and
(b) either:
(i) the personisa Signatory within the meaning of the INTELSAT
Agreement because the person has been designated, by or on behalf of

the Commonwealth and in accordance with Article 11(b) of that
Agreement, to sign the INTELSAT Operating Agreement; or

(ii) the person isa Signatory within the meaning of the Convention on the
International Maritime Satellite Organisation (Inmarsat) because the
person has been designated, by or on behalf of the Commonwealth
and in accordance with Article 2(3) of that Convention, to sign the
Operating Agreement on the International Maritime Satellite
Organisation (Inmarsat).
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(2) The Minister may give the person such written directions as the Minister thinks
necessary in relation to the person’s performance of the person’s functions as a
Signatory within the meaning of that Agreement or Convention.

(3) The Minister must not give a direction under subsection (2) that relates to the
manner in which the person isto deal with a particular customer.

(4) A person must comply with a direction under subsection (2).

366 Compliance with conventions

(1) Thissection appliesto aperson whois:
(&) acarrier; or
(b) acarriage service provider.

(2) The Minister may, by notice published in the Gazette, declare that, for the
purposes of this section, a specified convention is binding in relation to the
members of a specified class of persons.

(3) A person who isamember of that class must, in connection with:
(a) the operation by the person of telecommunications networks or of
facilities; or
(b) the supply by the person of carriage services,
act in away consistent with Australia s obligations under that convention.

(4) The Minister may, by notice published in the Gazette, declare that, for the
purposes of this section, a specified part of a specified convention is binding in
relation to the members of a specified class of persons.

(5) A person who isamember of that class must, in connection with:
(a) the operation by the person of telecommunications networks or of
facilities; or
(b) the supply by the person of carriage services;

act in away consistent with Australia’s obligations under that part of the
convention.

(6) Inthissection:

convention means:
(8 aconvention to which Australiaisa party; or
(b) an agreement or arrangement between Australia and aforeign country;

and includes, for example, an agreement, arrangement or understanding between
aMinister and an official or authority of aforeign country.

Division 3—Rules of Conduct about dealings with international
telecommunications operators

367 Rulesof Conduct about dealings with inter national telecommunications
operators

(1) For the purposes of this section, an international telecommunications operator
engages in unacceptable conduct if, and only if:
(a) the operator uses, in amanner that is, or islikely to be, contrary to the
national interest, the operator’s power in amarket for:
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(i) carriage services; or
(ii) goods or servicesfor usein connection with the supply of carriage
services; or;
(iii) theinstallation of, maintenance of, operation of, or provision of access
to, telecommunications networks or facilities; or

(b) the operator uses, in amanner that is, or islikely to be, contrary to the
national interest, any legal rights or legal status that the operator has
because of foreign laws that relate to:

(i) carriage services; or
(if) goods or servicesfor use in connection with the supply of carriage
services; or
(iii) theinstallation of, maintenance of, operation of, or provision of access
to, telecommunications networks or facilities; or

(c) the operator engages in any other conduct that is, or is likely to be, contrary
to the national interest.

(2) With aview to preventing, mitigating or remedying unacceptable conduct
engaged in by international telecommunications operators, the Minister may, by
written instrument, make Rules of Conduct:

(&) prohibiting or regulating dealings by either or both of the following:
() cariers;
(ii) carriage service providers,
with such operators and with other persons; or

(b) authorising the ACCC to make written determinations of alegidative
character, where the determination imposes requirements, prohibitions or
restrictions on either or both of the following:

() cariers;
(ii) carriage service providers; or
(c) authorising the ACCC to give either or both of the following:
(i) cariers;
(ii) carriage service providers,
written directions of an administrative character, where the direction

imposes a requirement, prohibition or restriction on the carrier or provider,
as the case requires; or

(d) requiring:
(i) carriers, and
(ii) carriage service providers,
to comply with:
(i) adetermination mentioned in paragraph (b); or
(iv) adirection mentioned in paragraph (c); or
(e) authorising the ACCC to make information available to:
(i) the public; or
(if) aspecified class of persons; or
(iii) aspecified person;
if, in the opinion of the ACCC, the disclosure of the information:
(iv) would promote the fair and efficient operation of a market; or
(v) would otherwise be in the national interest.

(3) Beforethe ACCC makes a determination, or gives a direction, under the Rules of
Conduct, the ACCC must consult the ACA.
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(4) Rulesof Conduct are disallowable instruments for the purposes of section 46A of
the Acts Interpretation Act 1901.

(5) A determination mentioned in paragraph (2)(b) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(6) For the purposes of this section, if a person carries on activities outside Australia
that involve:

(a) the supply of acarriage service specified in paragraph 16(1)(b) or (c); or
(b) the supply of goods or services for use in connection with the supply of a
carriage service specified in paragraph 16(1)(b) or (c); or
(c) theingtallation of, maintenance of, operation of or provision of access to:
(i) atelecommunications network; or

(i) afacility;
where the network or facility is used to supply a carriage service specified
in paragraph 16(1)(b) or (c);

the person is an international telecommunications operator.
(7) Inthissection:
engaging in conduct has the same meaning as in the Trade Practices Act 1974.

foreign law means alaw of a place outside Australia.

international telecommunications operator has the meaning given by subsection

(6).
368 ACCC to administer Rules of Conduct

The ACCC has the general administration of the Rules of Conduct in force under
section 367.

369 Rulesof Conduct to bind carriersand carriage service providers

(1) Thissection appliesto aperson whois:
() acarrier; or
(b) acarriage service provider.

(2) The person must comply with Rules of Conduct in force under section 367.

(3) If aprovision of an agreement made by the person isinconsistent with Rules of
Conduct in force under section 367, the provision is unenforceable (see section
370).

370 Unenforceability of agreements

(1) Thissection appliesif an agreement, or a provision of an agreement, is
unenforceable because of section 369.

(2) A party to the agreement is not entitled, as against any other party:
(a) to enforce the agreement or provision, as the case may be, whether directly
or indirectly; or

(b) to rely on the agreement or provision, as the case may be, whether directly
or indirectly and whether by way of defence or otherwise.
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(3) A party (thefirst party) to the agreement is not entitled to recover by any means
(including, for example, set-off, a quasi-contractual claim or aclaim for a
restitutionary remedy) any amount that another party would have been liable to
pay to thefirst party under or in connection with the agreement or provision, as
the case may be, if this section had not been enacted.

371 Investigations by the ACCC

(1) ThisAct does not prevent the ACCC from carrying out an investigation of a
contravention of Rules of Conduct in force under section 367.

(2) If the ACCC begins an investigation of a contravention of the Rules of Conduct,
the ACCC must:

(& notify the ACA accordingly; and

(b) consult the ACA about any significant developments that occur in the
course of that investigation.

372 Reviews of the operation of thisDivision

(1) The ACCC must review, and report each financial year to the Minister on, the
operation of this Division.

(2) The ACCC must give areport under subsection (1) to the Minister as soon as
practicable after the end of the financial year concerned.

(3) The ACCC must, if directed in writing to do so by the Minister, review, and
report to the Minister on, specified matters relating to the operation of this
Division.

(4) The ACCC must give areport under subsection (3) to the Minister before the end
of the period specified in the direction.

(5) The Minister must cause a copy of areport under this section to be laid before

each House of the Parliament within 15 sitting days of that House after receiving
the report.

Part 21—Technical regulation
Division 1—Simplified outline

373 Simplified outline

The following is asimplified outline of this Part:

*  The ACA may make the following types of standards:

(@) technical standards about customer equipment and customer
cabling;

(b) standards relating to the features of customer equipment that are
designed to cater for the special needs of persons with
disabilities;

(c) technical standards about the interconnection of facilities.
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*  The ACA may require customer egquipment and customer cabling to be
labelled so as to indicate compliance with standards.

*  The ACA may issue connection permits, and make connection rules,
authorising the connection of customer equipment and customer cabling that
does not comply with the labelling requirements.

* A label may include a compliance symbol. The unauthorised use of
compliance symbols is prohibited.

* The ACA may grant cabling licences, and make cabling provider rules,
authorising the performance of cabling work.

*  Civil actions may beinstituted for unlawful or dangerous connections of
customer equipment or customer cabling.

¢ Dangerous equipment and cabling may be disconnected from networks.

*  The ACA may prohibit the supply or possession of dangerous equipment or
cabling.

Division 2—Interpretative provisions

374 Part appliesto networks or facilitiesin Australia operated by carriersor
carriage service providers

(1) A referencein this Part to atelecommunications network is areferenceto a
telecommunications network in Australiathat is operated by a carrier or carriage
service provider.

(2) A referencein this Part to afacility isareference to afacility in Australiathat is
operated by a carrier or carriage service provider.

375 Manager of network or facility

For the purposes of this Part, the manager of:
() atelecommunications network; or
(b) afacility of atelecommunications network;

isthe carrier, or carriage service provider, who operates the network or facility,
as the case may be.

Division 3—Technical standards about customer equipment and
customer cabling
376 ACA’spower to maketechnical standards

(1) The ACA may, by written instrument, make a technical standard relating to
specified customer equipment or specified customer cabling.

(2) Standards under this section areto consist only of such requirements as are
necessary or convenient for:
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(a) protecting the integrity of atelecommunications network or afacility; or
(b) protecting the health or safety of persons who:
(i) operate; or
(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
atelecommunications network or afacility; or
(c) ensuring that customer equipment can be used to give accessto an
emergency call service; or
(d) ensuring, for the purpose of the supply of a standard telephone service, the

interoperability of customer equipment with a telecommunications network
to which the equipment is, or is proposed to be, connected; or

(e) achieving an abjective specified in the regulations.

(3) Regulations made for the purposes of paragraph (2)(e) must not specify an
objective if the achievement of the objective is likely to have the effect (whether
direct or indirect) of requiring a telecommunications network or afacility to:

() have particular design features; or
(b) meet particular performance requirements.

(4) A standard under this section may be of general application or may be limited as
provided in the standard. This subsection does not, by implication, limit
subsection 33(3A) of the Acts Interpretation Act 1901.

(5) A standard under this section takes effect:
(@ if theinstrument making the standard specifies a day for the purpose—on
that day; or
(b) otherwise—on the day on which the standard was notified in the Gazette.

(6) A standard under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

377 Adoption of voluntary standards

(1) Inmaking atechnical standard under section 376, the ACA may apply, adopt or
incorporate (with or without modification) any matter contained in a standard
proposed or approved by:
(a) the Standards Association of Australia; or
(b) any other body or association;

either:
(c) asinforceor existing at a particular time; or
(d) asinforce or existing from timeto time.

(2) Subsection (1) does not, by implication, limit section 589.

378 Proceduresfor making technical standards

(1) Before making atechnical standard under section 376, the ACA must, so far asis
practicable, try to ensure that:

(a) interested persons have had an adequate opportunity to make
representations about the proposed standard (either directly, or indirectly
by means of areport under paragraph (2)(g)); and

(b) due consideration has been given to any representation so made.
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Note: This subsection has effect subject to section 379 (which deals with the ACA’s power to
make standards in cases of urgency).

(2) The ACA may make an arrangement with any of the following bodies or
associations:

(a) the Standards Association of Australia;

(b) abody or association approved in writing by the Standards Association of
Australiafor the purposes of this subsection;

(c) abody or association specified in awritten determination made by the
ACA for the purposes of this subsection;

under which the body or association:
(d) prepares adraft of a standard; and
(e) publishesthe draft standard; and
(f) undertakes aprocess of public consultation on the draft standard; and
(g) reportstothe ACA on the results of that process of public consultation.

(3) A copy of an approva under paragraph (2)(b) is to be published in the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be published in the
Gazette.

(5) For the purposes of subsection (1), interested persons are taken not to have had
an adequate opportunity to make representations unless there was a period of at
least 60 days during which the representations could be made.

379 Making technical standardsin cases of urgency

(1) The ACA isnot required to comply with subsection 378(1) in relation to the
making of a particular technical standard if the ACA issatisfied that it is
necessary to make the standard as a matter of urgency in order to:

(a) protect the integrity of atelecommunications network or of afacility; or
(b) protect the health or safety of persons who:
(i) operate; or
(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
a telecommunications network or afacility.

(2) If subsection (1) appliesto astandard (the urgent standard), the urgent standard
ceases to have effect 12 months after it came into operation. However, thisrule
does not prevent the ACA from revoking the urgent standard and making another
standard under section 376 that:

(&) isnot astandard to which subsection (1) applies; and
(b) dealswith the same subject matter as the urgent standard.

Division 4—Disability standards

380 Disability standards

(1) The ACA may, by written instrument, make a standard relating to specified
customer equipment if:
(a) the customer equipment isfor use in connection with the standard
telephone service; and
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(b) the customer equipment is for use primarily by persons who do not have a
disability; and

(c) the standard relates to the features of the equipment that are designed to
cater for any or all of the special needs of persons with disabilities.

(2) Thefollowing are examples of features mentioned in paragraph (1)(c):
() aninduction loop that is designed to assist in the operation of a hearing aid;
(b) araised dot on the button labelled “5” on atelephone.

(3) A standard under this section may be of general application or may be limited as
provided in the standard. This subsection does not, by implication, limit
subsection 33(3A) of the Acts Interpretation Act 1901.

(4) A standard under this section takes effect:

(@ if theinstrument making the standard specifies a day for the purpose—on
that day; or
(b) otherwise—on the day on which the standard was notified in the Gazette.

(5) A standard under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(6) Inthissection:

disability has the same meaning as in the Disability Discrimination Act 1992.

381 Adoption of voluntary standards

(1) In making a standard under section 380, the ACA may apply, adopt or
incorporate (with or without modification) any matter contained in a standard
proposed or approved by:

(a) the Standards Association of Australia; or
(b) any other body or association;

either:
(c) asinforceor existing at a particular time; or
(d) asinforceor existing from time to time.

(2) Subsection (1) does not, by implication, limit section 589.

382 Proceduresfor making disability standards

(1) Before making a standard under section 380, the ACA must, so far asis
practicable, try to ensure that:

(a) interested persons have had an adequate opportunity to make
representations about the proposed standard (either directly, or indirectly
by means of areport under paragraph (2)(g)); and

(b) due consideration has been given to any representation so made.

(2) The ACA may make an arrangement with any of the following bodies or
associations:
(a) the Standards Association of Australia;
(b) abody or association approved in writing by the Standards Association of
Australiafor the purposes of this subsection;
(c) abody or association specified in awritten determination made by the
ACA for the purposes of this subsection;
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under which the body or association:
(d) prepares adraft of a standard; and
(e) publishesthe draft standard; and
(f) undertakes aprocess of public consultation on the draft standard; and
(g) reportsto the ACA on the results of that process of public consultation.

(3) A copy of an approva under paragraph (2)(b) is to be published in the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be published in the
Gazette.

(5) For the purposes of subsection (1), interested persons are taken not to have had
an adequate opportunity to make representations unless there was a period of at
least 60 days during which the representations could be made.

383 Effect of compliance with disability standards

(1) Indetermining whether a person has infringed section 24 of the Disability
Discrimination Act 1992 in relation to the supply or provision of customer
equipment, regard must be had to whether the customer egquipment complies with
astandard in force under section 380.

(2) Subsection (1) does not, by implication, limit the matters to which regard may be
had.

Division 5—Technical standards about the interconnection of
facilities

384 ACA’spower to maketechnical standards

(1) The ACA may, by written instrument, make a technical standard relating to the
interconnection of facilities.

Note: For enforcement of the standards, see section 152AR of the Trade Practices Act 1974.

(2) The ACA must not make a standard under subsection (1) unlessthe ACA is
directed to do so by the ACCC under subsection (3).

(3) The ACCC may give written directions to the ACA in relation to the exercise of
the power to make standards under subsection (1).

(4) The ACA must exerciseits powers under subsection (1) in a manner consi stent
with any directions given by the ACCC under subsection (3).

(5) The ACCC must not give adirection under subsection (3) unless, inthe ACCC'’s
opinion, it is necessary to do so in order to:

() promote the long-term interests of end-users of carriage services or of
services supplied by means of carriage services; or

(b) reduce or eliminate the likelihood of hindrance to the provision of accessto
declared services.

(6) A standard under subsection (1) may be of general application or may be limited
as provided in the standard. This subsection does not, by implication, limit
subsection 33(3A) of the Acts Interpretation Act 1901.

(7) A standard under subsection (1) takes effect:
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(a) if the instrument making the standard specifies aday for the purpose—on
that day; or

(b) otherwise—on the day on which the standard was notified in the Gazette.

(8) A standard under subsection (1) is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(9) Inthissection:

declared service has the same meaning as in Part X1C of the Trade Practices Act
1974.

385 Adoption of voluntary standards

(1) Inmaking atechnical standard under section 384, the ACA may apply, adopt or
incorporate (with or without modification) any matter contained in a standard
proposed or approved by:

(a) the Standards Association of Australia; or
(b) any other body or association;

either:
(c) asinforceor existing at a particular time; or
(d) asinforce or existing from timeto time.

(2) Subsection (1) does not, by implication, limit section 589.

386 Proceduresfor making technical standards

(1) Before making atechnical standard under section 384, the ACA must, so far asis
practicable, try to ensure that:

(@) interested persons have had an adequate opportunity to make
representations about the proposed standard (either directly, or indirectly
by means of areport under paragraph (2)(g)); and

(b) due consideration has been given to any representations so made.

(2) The ACA may make an arrangement with any of the following bodies or
associations:

(a) the Standards Association of Austraia;

(b) abody or association approved in writing by the Standards Association of
Australiafor the purposes of this subsection;

(c) abody or association specified in awritten determination made by the
ACA for the purposes of this subsection;

under which the body or association:
(d) prepares adraft of a standard; and
(e) publishesthe draft standard; and
(f) undertakes a process of public consultation on the draft standard; and
(g) reportsto the ACA on theresults of that process of public consultation.

(3) A copy of an approval under paragraph (2)(b) is to be published in the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be published in the
Gagzette.
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(5) For the purposes of subsection (1), interested persons are taken not to have had
an adequate opportunity to make representations unless there was a period of at
least 60 days during which the representations could be made.

387 Proceduresfor making technical standards

(1) The ACA must not make a standard under section 384 relating to a particular
matter unless:

(a) the ACA has given abody or association awritten notice requesting the
body or association to make a standard relating to that matter within the
period specified in the notice; and

(b) one of the following subparagraphs applies:

(i) the body or association does not comply with the request;

(ii) the body or association complies with the request, but the ACA is not
satisfied that the body’ s or association’s standard deals with that
matter in an adequate way;

(iii) the body or association complies with the request, but the ACA is not
satisfied that the body’ s or association’s standard is operating
adequately.

(2) The period specified under paragraph (1)(a) must run for at least 120 days after
the notice was given.

(3) In making adecision under subparagraph (1)(b)(ii) or (iii), the ACA must have
regard to:

(8 whether the body’ s or association’s standard is likely to promote the
long-term interests of end-users of carriage services and of services
supplied by means of carriage services; and

(b) whether the body’ s or association’ s standard is likely to reduce or eliminate
the likelihood of hindrance to the provision of accessto declared services.

(4) Subsection (3) does not, by implication, limit the matters to which the ACA may
have regard.

(5) Before making adecision under subparagraph (1)(b)(ii) or (iii), the ACA must
consult the ACCC.

388 Provision of access

A referencein this Division to the provision of accessis areference to the
provision of access to:

(a) service providers generally; or
(b) aparticular class or classes of service providers; or
(c) aparticular service provider or particular service providers,

in order that the service provider or providers can provide carriage services
and/or content services.

389 Promotion of the long-term interests of end-usersof carriage services and of
services supplied by means of carriage services

For the purposes of this Division, the question whether a particular thing
promotes the long-term interests of end-users of carriage services or of services
supplied by means of carriage servicesis to be determined in the same manner as
it is determined for the purposes of Part XIC of the Trade Practices Act 1974.
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Division 6—Connection permits and connection rules

Subdivision A—Connection per mits authorising the connection of non-
standard customer equipment and non-standard cabling

390 Application for connection permit

Customer equipment

(1) A person (the applicant) may apply to the ACA for a permit authorising the
applicant, and such other persons as are from time to time nominated by the
applicant, to:

(a) connect specified customer equipment to a telecommunications network or
to afacility; and
(b) maintain such a connection.
The permit is called a connection permit.

Customer cabling

(2) A person (the applicant) may apply to the ACA for a permit authorising the
applicant, and such other persons as are from time to time nominated by the
applicant, to:

(a) connect specified customer cabling to atelecommunications network or to
afacility; and
(b) maintain such a connection.
The permit is called a connection permit.

391 Form of application

An application must be:
(& inwriting; and
(b) in accordance with the form approved in writing by the ACA.
392 Application to be accompanied by charge

An application must be accompanied by the charge (if any) fixed by a
determination under section 53 of the Australian Communications Authority Act
1997.

393 Further information

(1) The ACA may request the applicant to give the ACA further information about
the application.

(2) The ACA may refuse to consider the application until the applicant gives the
ACA theinformation.

394 Issue of connection permits

(1) After considering an application, the ACA may issue a connection permit in
accordance with the application.

(2) In deciding whether to issue a connection permit, the ACA may have regard to:
(8 whether the purpose for which the permit is sought is a purpose related to:
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(i) education or research; or
(i) thetesting of customer equipment or customer cabling; or
(iii) the demonstration of customer equipment or customer cabling; and
(b) the knowledge and experience of the applicant.

(3) Indeciding whether to issue a connection permit, the ACA must have regard to:
(a) the protection of the integrity of atelecommunications network or of a
facility; and
(b) the protection of the health or safety of persons who:
(i) operate; or
(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
atelecommunications network or afacility.

(4) Subsections (2) and (3) do not, by implication, limit the matters to which the
ACA may have regard.

(5) If the ACA decidesto refuse to issue the connection permit, it must give the
applicant a written notice setting out the decision.

395 Connection permit has effect subject to this Act

A connection permit has effect subject to this Act.

396 Nominees of holder

If the ACA issues a connection permit, the persons nominated by the holder are
called the holder’ s nominees.

397 Duration of connection permits

(1) A connection permit comes into force when it isissued and remainsin force:
(a) if the permit specifies aday of expiration—until the end of that day; or
(b) otherwise—indefinitely.

(2) The ACA may, by written notice given to the holder of a connection permit,
declare that the permit has effect asif the permit had specified a day specified in
the notice as the day of expiration of the connection permit. The declaration has
effect accordingly.

(3) A day specified in anotice under subsection (2) must be later than the day on
which the notice is given to the holder of the connection permit.

398 Conditions of connection per mits

(1) A connection permit is subject to the following conditions:
() acondition that the holder and the holder’ s nominees must comply with
this Division;
(b) any condition to which the permit is subject under subsection (2);
(c) any other conditions specified in the permit.

(2) The ACA may, by written instrument, determine that:
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() each connection permit is subject to such conditions as are specified in the
determination; or

(b) each connection permit included in a specified class of connection permits
is subject to such conditions as are specified in the determination.

(3) The ACA may, by written notice given to the holder of a connection permit:
() impose one or more further conditions to which the permit is subject; or
(b) vary or revoke any condition:
(i) imposed under paragraph (a); or
(i) specified in the permit.

(4) A condition of aconnection permit may relate to the kinds of persons who can be
the holder’ s nominees.

(5) Subsection (4) does not, by implication, limit the conditions to which a
connection permit may be subject.

(6) A determination under subsection (2) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

399 Offence of contravening condition

(1) The holder of aconnection permit, or a nominee of the holder, must not
contravene a condition to which the permit is subject.

(2) A person who intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

400 Formal war nings—breach of condition

The ACA may issue aformal warning to the holder of a connection permit if the
holder, or anominee of the holder, contravenes a condition to which the permit is
subject.

401 Surrender of connection permit

The holder of a connection permit may, at any time, surrender the permit by
written notice given to the ACA.

402 Cancellation of connection per mit

(1) The ACA may, by written notice given to the holder of a connection permit,
cancel the permit.

(2) Indeciding whether to cancel the permit, the ACA may have regard to any
matter which the ACA was entitled, under subsection 394(2), to haveregard in
deciding whether to issue a permit.

(3) Indeciding whether to cancel the permit, the ACA must have regard to:
(&) any matter to which the ACA was required, under subsection 394(3), to
have regard in deciding whether to issue a permit; and
(b) whether or not the holder, or a nominee of the holder, has been convicted
of an offence against this Division.
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(4) Subsections (2) and (3) do not, by implication, limit the matters to which the
ACA may haveregard.

403 Register of connection per mits

(1) The ACA isto maintain a Register in which it includes:
(&) al connection permits currently in force; and
(b) all conditions of such permits.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997:

(a) inspect the Register; and
(b) make acopy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the ACA gives the person a printout of, or of the relevant parts of, the
Register.

(5) If aperson requests that a copy be provided in an electronic form, the ACA may
provide the relevant information:

() onadataprocessing device; or
(b) by way of electronic transmission.

Subdivision B—Connection rules

404 Connection rules

(1) The ACA may, by written instrument, make rules (connection rules) that:
(a) are expressed to apply to specified persons; and
(b) relateto any or al of the following:

(i) the connection of specified customer equipment to a
telecommunications network or to afacility;

(if) maintaining a connection referred to in subparagraph (i);
(iii) the connection of specified customer cabling to atelecommunications
network or to afacility;
(iv) maintaining a connection referred to in subparagraph (iii).
Notel: A person may be specified by name, by inclusion in a specified class or in any other
way.
Note 2: Equipment or cabling may be specified by name, by inclusion in a specified classor in
any other way.
(2) A person specified under paragraph (1)(a) is said to be subject to the connection
rules.

(3) The connection rules may make provision for or in relation to a particular matter
by empowering the ACA to make decisions of an administrative character.

(4) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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405 Proceduresfor making connection rules

(1) Before making connection rules under section 404, the ACA must, so far asis
practicable, try to ensure that:

(a) interested persons have had an adequate opportunity to make
representations about the proposed rules (either directly, or indirectly by
means of areport under paragraph (2)(g)); and

(b) due consideration has been given to any representation so made.

(2) The ACA may make an arrangement with any of the following bodies or
associations:

(a) the Standards Association of Australia;

(b) abody or association approved in writing by the Standards Association of
Australiafor the purposes of this subsection;

(c) abody or association specified in awritten determination made by the
ACA for the purposes of this subsection;

under which the body or association:
(d) preparesdraft rules; and
(e) publishesthe draft rules; and
(f) undertakes the process of public consultation on the draft rules; and
(g) reportstothe ACA on the results of that process of public consultation.

(3) A copy of an approva under paragraph (2)(b) is to be published in the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be published in the
Gagzette.

(5) For the purposes of subsection (1), interested persons are taken not to have had
an adequate opportunity to make representations unless there was a period of at
least 60 days during which the representations could be made.

Divison 7—L abelling of customer equipment and customer cabling

406 Application of labels
(1) A referencein this Division to alabel includes areference to a statement.

(2) For the purposes of this Division, alabel istaken to be applied to athing if:
(a) thelabel isaffixed to the thing; or
(b) thelabel iswoven in, impressed on, worked into or annexed to the thing; or
(c) thelabel is affixed to a container, covering, package, case, box or other
thing in or with which the first-mentioned thing is supplied; or

(d) thelabel isaffixed to, or incorporated in, an instruction or other document
that accompanies the first-mentioned thing.

407 Labelling requirements

(1) The ACA may, by written instrument, require any person who manufactures or
imports specified customer equipment or specified customer cabling to apply to
the equipment or cabling alabel that indicates whether the equipment or cabling
meets the requirements of the section 376 standards specified in the instrument.

(2) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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408 Requirementsto apply labels—ancillary matters
(1) This section appliesto an instrument under section 407.
(2) Thelabel must bein the form specified by the ACA in the instrument.

(3 The method of applying the label to the equipment or cabling must be as
specified by the ACA in the instrument.

(4) Theinstrument may state that the requirement does not apply to imported
customer equipment, or imported customer cabling, if thereis applied to the
equipment or cabling alabel of a specified kind that indicates that the equipment
or cabling complies with the requirements of:

() aspecified law of a specified foreign country; or

(b) aspecified instrument in force under a specified law of a specified foreign
country; or

(c) aspecified convention, treaty or international agreement; or

(d) aspecified instrument in force under a specified convention, treaty or
international agreement.

(5) Theinstrument may specify requirements that must be met before alabel can be
applied, including (but not limited to):

(a) arequirement that, before a manufacturer or importer applies the label to
the equipment or cabling, the manufacturer or importer must have obtained
awritten statement from a certification body certifying that the equipment
or cabling complies with a specified section 376 standard; and

(b) arequirement that, before a manufacturer or importer applies the label to
the equipment or cabling, the equipment or cabling must have been tested
by arecognised testing authority for compliance with the standards
specified in the instrument; and

(c) arequirement that a manufacturer or importer must:

(i) conduct quality assurance programs; or

(i) be satisfied that quality assurance programs have been conducted; or
(iii) have regard to the results of quality assurance programs;
before the manufacturer or importer applies the label to the equipment or
cabling; and

(d) arequirement that, before a manufacturer or importer applies the label to
the equipment or cabling, the manufacturer must
have obtained awritten statement from a competent body certifying that
reasonabl e efforts have been made to avoid a contravention of a specified
section 376 standard; and

(e) arequirement that, before a manufacturer or importer applies the label to
the equipment or cabling, the manufacturer or importer must make a
written declaration in relation to the equipment or cabling, being a
declaration in aform specified in the instrument.

Note 1: Certification body is defined by section 410.
Note 2: Recognised testing authority is defined by section 409.
Note 3: Competent body is defined by section 409.
(6) Theinstrument may specify requirements that must be met after alabel has been
applied to customer equipment or customer cabling, including (but not limited

to) arequirement that a manufacturer or importer retain for inspection, for the
period specified in the instrument:
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(a) records of the quality assurance programs conducted in accordance with
the instrument in respect of the equipment or cabling; and

(b) records of any results of any tests conducted in relation to compliance with
the standards specified in the instrument; and

(c) adeclaration, or acopy of adeclaration, made as mentioned in paragraph

()(e).

409 Recognised testing authorities and competent bodies

(1) The ACA may, by natice published in the Gazette, determine that a specified
person or association is an accreditation body for the purposes of this section.
The determination has effect accordingly.

(2) An accreditation body may, by written instrument, determine that a specified
person is arecognised testing authority for the purposes of this Division. The
determination has effect accordingly.

(3) An accreditation body may, by written instrument, determine that a specified
person or association is a competent body for the purposes of this Division. The
determination has effect accordingly.

410 Certification bodies

(1) The ACA may, by natice published in the Gazette, determine that a specified
person or association is an approving body for the purposes of this section. The
determination has effect accordingly.

(2) An approving body may, by written instrument, determine that a specified person
or association is a certification body for the purposes of this Division. The
determination has effect accordingly.

411 Connection of customer equipment or customer cabling—breach of section
376 standards

Basic prohibition

(1) A person must not:
(a) connect customer equipment or customer cabling to a telecommunications
network or to afacility; or
(b) maintain such a connection;
if:
(c) the manufacturer or importer of the equipment or cabling was required by
subsection 407(1) to apply alabel to the equipment or cabling; and
(d) either:
(i) the manufacturer or importer did not comply with the requirement; or
(ii) the manufacturer or importer complied with the requirement, but the
label indicated that the equipment or cabling did not meet the

requirements of the section 376 standards that were specified in the
first-mentioned requirement.
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Offence

(2) A person who, without reasonable excuse, intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by afine not
exceeding 120 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914,

Exception—connection permit

(3) A person does not contravene subsection (1) in relation to:

(8 connecting customer equipment, or customer cabling, to a
telecommunications network, or to afacility; or

(b) maintaining such a connection;
if the connection, or the maintenance of the connection, as the case may be, isin
accordance with a connection permit.

Note: Connection permits are issued under section 394.

Exception—compliance with connection rules

(4) A person does not contravene subsection (1) in relation to:

(8 connecting customer equipment, or customer cabling, to a
telecommunications network, or to afacility; or

(b) maintaining such a connection;
if:
(c) the person is subject to the connection rules; and
(d) the connection, or the maintenance of the connection, as the case may be, is
in accordance with the connection rules.

Note: The connection rules are dealt with by section 404.

Exception—consent of network manager

(5) A person does not contravene subsection (1) in relation to the connection of
customer equipment, or customer cabling, to a telecommunications network, or
to afacility, if:

(a) the manager of the network or facility consents in writing to the
connection; and

(b) the equipment or cabling has applied to it alabel that indicates that the
equipment or cabling does not meet the requirements of each of the
standards under section 376 that were applicable to it when it was
connected.

Note: Manager is defined by section 375.

412 Connection of labelled customer equipment or customer cabling not to be
refused

Q) If:
(a) at aparticular time, a person proposes to connect customer equipment or
customer cabling to a telecommunications network or to afacility; and

(b) the manufacturer or importer of the equipment or cabling was required by
subsection 407(1) to apply alabel to the equipment or cabling; and

(c) both:
(i) the manufacturer or importer complied with the requirement; and
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(2)

3

(4)

(ii) thelabel indicated that the equipment or cabling met the requirements
of the section 376 standards that were specified in the first-mentioned
requirement;

the manager of the network or facility must not refuse to give written consent to
the connection.

Note: Manager is defined by section 375.

A person who, without reasonabl e excuse, intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by afine not
exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

A manager of atelecommunications network, or of afacility, does not
contravene subsection (1) in relation to arefusal to give consent to the
connection of customer equipment, or customer cabling, to the network, or to the
facility, if:
() the manager has reasonable grounds to believe that alabel has been applied
to the equipment or cabling in contravention of section 414 or 416; or

(b) the manager has reasonable grounds to believe that the connection would,
or would be likely to, constitute a threat to the integrity of a
telecommunications network or of afacility; or

(c) the manager has reasonable grounds to believe that the connection would,
or would be likely to, constitute a threat to the health or safety of persons
who:

(i) operate; or

(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
atelecommunications network or afacility.

This section does not, by implication, impose an obligation to supply a carriage
service to aparticular person.

413 Supply of unlabelled customer equipment or unlabelled customer cabling

D)

2

3)

If aperson:

() has manufactured or imported customer equipment or customer cabling;
and

(b) isrequired under section 407 to apply to it alabel in aparticular form;

the person must not supply the equipment or cabling unless alabel in that form
has been applied to the equipment or cabling.

A person who, without reasonabl e excuse, intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by afine not
exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

In this section:

supply includes supply (including re-supply) by way of sale, exchange, lease,
hire or hire-purchase.
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414 Applying labels befor e satisfying requirements under subsection 408(5)

(1) If aperson is subject to requirements that:
(8) have been specified under subsection 408(5); and

(b) must be met before applying a particular label to customer equipment or
customer cabling;

the person must not apply:

(c) thelabel; or

(d) alabel that purportsto be such alabel;
before the person satisfies those requirements.

(2) A person who, without reasonable excuse, intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by afine not
exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

415 Failuretoretain recordsetc.

(1) If the ACA makes an instrument under subsection 407(1) that specifies
requirements to be met after alabel has been applied, a manufacturer or importer
must not contravene those requirements.

(2) A person who, without reasonable excuse, intentionally or recklessly contravenes
subsection (1) is guilty of an offence punishable on conviction by afine not
exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

416 Application of labels containing false statements about compliance with
standards

(1) A person must not apply alabel to customer equipment or customer cabling if:

(a) thelabel contains a statement to the effect that the equipment or cabling
complies with a section 376 standard; and

(b) the statement is false or misleading.

(2) A person who intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 120 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.
Division 8—Protected symbols

417 Protected symbols

(1) A person must not:
(a) useinrelation to a business, trade, profession or occupation; or

(b) apply, as atrade mark or otherwise, to goods imported, manufactured,
produced, sold, offered for sale or let on hire; or

(c) useinrelation to:
(i) goods or services; or

(ii) the promotion, by any means, of the supply or use of goods or
services,
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a protected symbol, or a symbol so closely resembling a protected symbol asto
be likely to be mistaken for it.

(2) A personwho intentionally or recklessly contravenes subsection (1) is guilty of

3
(4)

()

(6)

(7)

(8)

an offence punishable on conviction by afine not exceeding 30 penalty units.
Note: See also sections 4AA and 4B of the Crimes Act 1914.

Nothing in subsection (1) limits anything else in that subsection.

Nothing in subsection (1), so far asit appliesin relation to a protected symbol,
affects rights conferred by law on a person in relation to:

(a) atrade mark that is registered under the Trade Marks Act 1995; or
(b) adesign that isregistered under the Designs Act 1906;

and was so registered immediately before 16 August 1996 in relation to the
symbol.

Nothing in this section, so far asit appliesto a protected symbol, affects the use,
or rights conferred by law relating to the use, of the symbol by apersonin a
particular manner if, immediately before 16 August 1996, the person:
(8 was using the symbol in good faith in that manner; or
(b) would have been entitled to prevent another person from passing off, by
means of the use of the symbol or asimilar symbol, goods or services as
the goods or services of the first-mentioned person.

This section does not apply to a person who uses or applies a protected symbol
for the purposes of labelling customer equipment or customer cabling in
accordance with section 407 of this Act or |abelling a device in accordance with
section 182 of the Radiocommunications Act 1992. For this purpose, device has
the same meaning as in the Radiocommunications Act 1992.

This section does not apply to a person who uses or applies a protected symbol
for a purpose of akind specified in awritten determination made by the ACA.

A reference in this section to a protected symbol is a reference to:
(8 the symbol known in the telecommunications industry asthe C-Tick mark:
(i) thedesign of which isset out in awritten determination made by the
ACA; and
(ii) apurpose of which, after the commencement of this section, isto
indicate compliance by customer equipment or customer cabling with
applicable section 376 standards; or
(b) asymboal:
(i) thedesign of which isset out in awritten determination made by the
ACA; and
(if) apurpose of which, after the commencement of this section, isto
indicate compliance by customer equipment or customer cabling with
applicable section 376 standards; or
(c) asymbol:
(i) the design of which is set out in awritten determination made by the
ACA; and
(if) apurpose of which, after the commencement of this section, is to
indicate non-compliance by customer equipment or customer cabling
with applicable section 376 standards.

(9) For the purposes of this Part, if:
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() alabel isapplied to customer equipment or customer cabling; and

(b) the label embodies a symbol referred to in paragraph (8)(a) or (b);
the label istaken to indicate that the equipment or cabling meets the
reguirements of each applicable section 376 standard.

(10) For the purposes of this Part, if:
(a) alabel isapplied to customer equipment or customer cabling; and
(b) the label embodies a symbol referred to in paragraph (8)(c);

the label istaken to indicate that the equipment or cabling does not meet the
regquirements of each applicable section 376 standard.

(11) For the purposes of this section, a section 376 standard is taken to be applicable
in relation to customer equipment or customer cabling if, and only if, the
standard was specified in the section 407 requirement that dealt with the
manufacture or importation of the equipment or cabling.

(12) A determination made by the ACA under subsection (7) or (8) is adisallowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901.

(13) In addition to its effect apart from this subsection, this section also has the effect
it would have if areference in subsection (1) to a person were, by express
provision, confined to a corporation to which paragraph 51(xx) of the
Constitution applies.

(14) In addition to its effect apart from this subsection, this section also has the effect
it would have if each reference in subsection (1) to use, or to application, were a
reference to use or application, as the case may be, in the course of, or in relation
to:

(a) trade or commerce between Australia and places outside Australia; or
(b) trade or commerce among the States; or

(c) trade or commerce within a Territory, between a State and a Territory or
between 2 Territories; or

(d) the supply of goods or services to the Commonwealth, to a Territory or to
an authority or instrumentality of the Commonwealth or of a Territory; or

(e) the defence of Australia; or

(f) the operation of lighthouses, lightships, beacons or buoys; or

(g) astronomical or meteorological observations; or

(h) an activity of acorporation to which paragraph 51(xx) of the Constitution
applies; or

(i) banking, other than State banking; or

(j) insurance, other than State insurance; or

(k) weighing or measuring.

Divison 9—Cabling providers

418 Cablingwork

A referencein this Division to cabling work is areference to:
(a) theingtalation of customer cabling for connection to a telecommunications
network or to afacility; or
(b) the connection of customer cabling to atelecommunications network or to
afacility; or
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(c) the maintenance of customer cabling connected to a telecommunications
network or to afacility.

419 Types of cabling work

(1) The ACA may, by notice in the Gazette, declare that a specified kind of cabling
work is atype of cabling work for the purposes of this Division.

(2) The declaration has effect accordingly.

(3) For the purposes of this Division, the type of cabling work is to be ascertained
solely by reference to the declaration.

(4) A declaration under subsection (1) is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

420 Prohibition of unauthorised cabling wor k

(1) A person must not perform a particular type of cabling work unless:
(a) the person is subject to the cabling provider rules; or

(b) the person performs the work under the supervision of another person who
is subject to the cabling provider rules; or

(c) the personisthe holder of acabling licence that authorises the performance
of that type of cabling work; or

(d) the person performs the work under the supervision of the holder of a
cabling licence that authorises the performance of that type of cabling
work.

(2) A personwho intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 120 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

421 Cabling provider rules

(1) The ACA may, by written instrument, make rules (cabling provider rules) that:
(a) areexpressed to apply to specified persons,; and
(b) relateto:
(i) the performance of cabling work; or
(i) the supervision of the performance of cabling work;
or both.
Note: A person may be specified by name, by inclusion in a specified class or in any other
way.
(2) A person specified under paragraph (1)(a) is said to be subject to the cabling
provider rules.

(3) A person who is subject to the cabling provider rules must comply with the
cabling provider rules.

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction by afine not exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.
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(5) The cabling provider rules may make provision for or in relation to a particular
matter by empowering the ACA to make decisions of an administrative
character.

(6) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

422 Proceduresfor making cabling provider rules

(1) Before making cabling provider rules under section 421, the ACA must, so far as
is practicable, try to ensure that:

(a) interested persons have had an adequate opportunity to make
representations about the proposed rules (either directly, or indirectly by
means of areport under paragraph (2)(g)); and

(b) due consideration has been given to any representation so made.

(2) The ACA may make an arrangement with any of the following bodies or
associations:

(a) the Standards Association of Australia;

(b) abody or association approved in writing by the Standards Association of
Australiafor the purposes of this subsection;

(c) abody or association specified in awritten determination made by the
ACA for the purposes of this subsection;

under which the body or association:
(d) prepares adraft of the cabling provider rules; and
(e) publishesthe draft rules; and
(f) undertakes a process of public consultation on the draft rules; and
(g) reportsto the ACA on the results of that process of public consultation.

(3) A copy of an approva under paragraph (2)(b) is to be published in the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be published in the
Gazette.

(5) For the purposes of subsection (1), interested persons are taken not to have had
an adequate opportunity to make representations unless there was a period of at
least 60 days during which the representations could be made.

423 Application for cabling licence

An individual may apply to the ACA for a cabling licence that authorises the
performance of a particular type of cabling work.

424 Form of application

(1) Anapplication must:
() beinwriting; and
(b) describe the knowledge and experience of the applicant to perform cabling
work; and
(c) bein accordance with the form approved in writing by the ACA.

(2) The approved form of application may provide for verification by statutory
declaration of statementsin applications.
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425 Application to be accompanied by charge

An application must be accompanied by the charge (if any) fixed by a
determination under section 53 of the Australian Communications Authority Act
1997.

426 Further information

(1) The ACA may, within 7 days after an application is made, request the applicant
to give the ACA further information about the application.

(2) The ACA may refuse to consider the application until the applicant gives the
ACA theinformation.

427 Grant of cabling licence

(1) After considering an application, the ACA may grant a cabling licencein
accordance with the application.

(2) The ACA must not grant a cabling licence authorising the performance of a
particular type of cabling work unlessit is satisfied that:

(a) the applicant has the necessary knowledge and experience to perform
cabling work of that type; and

(b) cabling work of that type performed in accordance with the conditions
included in the licence would comply with standards in force under section
376; and

(c) theissue of thelicence is not contrary to directions given by the Minister
under section 440.

428 Timelimit on licence decision

If the ACA neither grants, nor refuses to grant, a cabling licence before the end
of whichever of the following periodsis applicable:

(@) if the ACA did not give arequest under section 426 in relation to the
licence application—the period of 30 days after the day on which the ACA
received the application;

(b) if:
(i) the ACA gave arequest under section 426 in relation to the licence
application; and
(i) the request was complied with;
the period of 30 days after the day on which the request was complied
with;
(o) if:
(i) the ACA gave arequest under section 426 in relation to the licence
application; and
(i) the request was not complied with;
the period of 30 days after the end of the period specified in the request;

the ACA istaken, at the end of that 30-day period, to have refused to grant the
licence under section 427.
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429 Noatification of refusal of application

If the ACA decides to refuse to grant a cabling licence, the ACA must give
written notice of the decision to the applicant.

430 Cabling licence has effect subject to thisAct

A cabling licence has effect subject to this Act.

431 Duration of cabling licence

A cabling licence comesinto force when it isissued and remainsin force:
(@) if thelicence specifies aday of expiration—until the end of that day; or
(b) otherwise—indefinitely.

432 Conditionsof cabling licence

(1) A cabling licenceis subject to such conditions as are specified in awritten
determination made by the ACA for the purposes of this subsection.

(2) A cabling licence is subject to such conditions as are specified in the licence.

(3) The ACA may, by written notice given to the holder of a cabling licence:
(8 impose one or more further conditions to which the licence is subject; or
(b) revoke or vary any condition:
(i) imposed under paragraph (a); or
(ii) specified in the licence.

(4) Thefollowing are examples of conditions to which a cabling licence could be
subject:
(a) conditions relating to the types of premisesin or on which the holder of the
licence may perform cabling work;

(b) conditions requiring customer cabling to be inspected by persons
authorised in writing by the ACA for the purposes of this paragraph.

(5) A determination under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

433 Proceduresfor changing licence conditions

(1) The ACA’s powers under subsection 432(3) may be exercised:
(8 onthe ACA’sown initiative; or
(b) on application made to the ACA by the holder of the licence.

(2) An application under paragraph (1)(b) must:
(8 beinwriting; and
(b) bein accordance with the form approved in writing by the ACA.

(3) The approved form of application may provide for verification by statutory
declaration of statementsin applications.

(4) If the ACA refuses an application under paragraph (1)(b), the ACA must give
written notice of the refusal to the applicant.
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(5) If the ACA neither grants, nor refuses to grant, an application under paragraph
(D (b) before the end of 30 days after receiving the application, the ACA istaken,
at the end of that period, to have refused the application.

434 Offence of contravening condition

(1) The holder of acabling licence that authorises the performance of a particular
type of cabling work must not, in performing cabling work of that type,
contravene a condition to which the licence is subject.

(2) The holder of acabling licence that authorises the performance of a particular
type of cabling work must take all reasonable steps to ensure that cabling work
of that type performed under his or her supervision does not contravene the
conditions of the licence.

(3) A person who intentionally or recklessly contravenes subsection (1) or (2) is
guilty of an offence punishable on conviction by afine not exceeding 100
penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914,

435 Formal war nings—breach of condition

The ACA may issue aformal warning if the holder of a cabling licence
contravenes a condition to which the licence is subject.

436 Surrender of cabling licence

(1) The holder of acabling licence may, at any time, surrender the licence by:
(@ returning it tothe ACA; and
(b) giving the ACA written notice that it is surrendered.

(2) The surrender of a cabling licence takes effect on the day on which the notice is
given to the ACA.

437 Suspension of cabling licence

(1) The ACA may, by written notice given to the holder of a cabling licence,
suspend the cabling licence for a period of not longer than 28 days.

(2) Indeciding whether to suspend the cabling licence, the ACA must have regard
to:

(& any matter to which the ACA was required, under section 427, to have
regard in deciding whether to grant a cabling licence; and

(b) whether or not the holder of the cabling licence has been convicted of an
offence against this Division.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

(4) During the period of suspension, section 420 has effect asif the licence did not
exist.

438 Cancellation of cabling licence

(1) The ACA may, by written notice given to the holder of a cabling licence, cancel
the cabling licence.
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(2) Indeciding whether to cancel the cabling licence, the ACA must have regard to:
(a) any matter to which the ACA was required, under section 427, to have
regard in deciding whether to grant a cabling licence; and
(b) whether or not the holder of the cabling licence has been convicted of an
offence against this Division.

(3) Subsection (2) does not, by implication, limit the matters to which the ACA may
have regard.

439 ACA may limit application of Division in relation to customer cabling

(1) The ACA may, by written instrument, declare that this Division, or specified
provisions of it, do not apply in relation to specified kinds of customer cabling.

(2) Aninstrument under subsection (1) may specify akind of customer cabling:
() by reference to the technical characteristics of the cabling; or
(b) by reference to the functions of the cabling; or
(c) by reference to the purposes for which the cabling is used, or isintended to
be used, by the customer concerned; or
(d) by reference to the location of the cabling.

(3) Subsection (2) does not, by implication, limit subsection (1).
(4) ThisDivision has effect in accordance with an instrument in force under
subsection (1).

(5) Aninstrument under subsection (1) is a disallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

440 Ministerial directions

(1) The Minister may give the ACA written directions about how it isto perform its
functions or exercise its powers under this Division.

(2) A direction under subsection (1) is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(3) A direction under subsection (1) must not concern the way in which the ACA is
to deal with a particular application for a cabling licence.

(4) The Minister must not give the ACA adirection under section 12 of the
Australian Communications Authority Act 1997 about how the ACA isto
perform its functions or exercise its powers under this Division.

441 Delegation

(1) The ACA may, by writing, delegate to a person any or al of its functions and
powers under this Division.

(2) Subsection (1) does not apply to the following powers:
(a) the power to refuse an application for a cabling licence;
(b) the power conferred by subsection 432(3);
(c) the power to cancel or suspend a cabling licence;
(d) the power to make a declaration under section 439.
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(3) Thedelegateis, inthe exercise of the delegated function or power, subject to the
written directions of the ACA.

(4) Thissection has effect in addition to section 49 of the Australian
Communications Authority Act 1997.

442 Register of cabling licences

(1) The ACA isto maintain a Register in which it includes:
(a) al cabling licences currently in force; and
(b) all conditions of such licences.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997:

(a) inspect the Register; and
(b) make acopy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the ACA gives the person a printout of, or of the relevant parts of, the
Register.

(5) If aperson requests that a copy be provided in an electronic form, the ACA may
provide the relevant information:

() on adata processing device; or
(b) by way of electronic transmission.

Divison 10—Remedies for unauthorised connectionsto
telecommunications networ ks etc.

443 Civil action for unauthorised connectionsto telecommunications networks
etc.

Q) If:
() aperson:
(i) connects customer equipment, or customer cabling, to a

telecommunications network, or to afacility, contrary to section 411;
or

(ii) hasunder his or her control customer equipment, or customer cabling,
connected to a telecommunications network, or to afacility, where the
equipment or cabling was so connected by another person contrary to
section 411; and

(b) asaresult of:

(i) the connection of the customer equipment or customer cabling to the
network or facility; or

(ii) the customer equipment or customer cabling being used while it was
S0 connected;

either:
(iii) damageis caused to the network or the facility; or

(iv) the manager of the network or facility suffersaloss or incurs a
ligbility;
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the manager of the network or facility may apply to the Federal Court for
remedial relief.

(2) Therelief that may be granted includes an injunction and, at the option of the
manager, either damages or an account of profits.

(3) If an application is made to the Federal Court for an injunction under this
section, the court may grant an interim injunction pending determination of the
application.

(4) The power of the court under this section to grant an injunction restraining a
person from engaging in conduct of a particular kind may be exercised:

(@) if the court is satisfied that the person has engaged in conduct of that
kind—whether or not it appears to the court that the person intendsto
engage again, or to continue to engage, in conduct of that kind; or

(b) if it appearsto the court that, if an injunction is not granted, it islikely that
the person will engage in conduct of that kind—whether or not the person
has previously engaged in conduct of that kind and whether or not thereis
an imminent danger of substantial damage to any person if the person
engages in conduct of that kind.

(5) The power of the court under this section to grant an injunction requiring a
person to do an act or thing may be exercised:

(@) if the court is satisfied that the person has refused or failed to do that act or
thing—whether or not it appears to the court that the person intends to
refuse or fail again, or to continue to refuse or fail, to do that act or thing;
or

(b) if it appearsto the court that, if an injunction is not granted, it islikely that
the person will refuse or fail to do that act or thing—whether or not the
person has previously refused or failed to do that act or thing and whether
or not thereis an imminent danger of substantial damage to any person if
the person refuses or fails to do that act or thing.

(6) An application under this section must be made within 3 years after the damage
was caused, the loss was suffered or the liability was incurred, as the case
requires.

444 Remedy for contravention of labelling requirements

(1) If:
(8) aperson (thefirst person) contravenes section 413, 414 or 415 in relation
to particular customer equipment or particular customer cabling; and

(b) aperson (who may be the first person) connects the equipment or cabling
to a telecommunications network or to afacility; and

(c) asaresult of:

(i) the connection of the equipment or cabling to the network or facility;
or

(i) the equipment or cabling being used while it was so connected;
either:

(iii) damage is caused to the network or the facility; or

(iv) the manager of the network or facility suffers aloss;

the manager of the network or facility may apply to the Federal Court for the
recovery from the first person of the amount of the loss or damage.
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(2) An application under this section must be made within 3 years after the damage
was caused or the loss was suffered, as the case requires.

445 Remediesfor connection of unlabelled customer equipment or unlabelled
customer cabling

(1) Thissection appliesif:
() aperson:
(i) connects customer equipment, or customer cabling, to a
telecommunications network or to afacility; or
(if) hasunder his or her control customer equipment, or customer cabling,
connected to a telecommunications network or to afacility; and
(b) the manufacturer or importer of the equipment or cabling was required by
subsection 407(1) to apply alabel to the equipment or cabling; and
(c) ether:
(i) the manufacturer or importer did not comply with the requirement; or
(i) the manufacturer or importer complied with the requirement, but the
label indicated that the equipment or cabling did not meet the
requirements of the section 376 standards that were specified in the
first-mentioned requirement.

(2) If, asaresult of:
(8 the connection of the equipment or cabling to the network or facility; or
(b) the equipment or cabling being used while it was so connected;
either:
(c) damageis caused to the network or the facility; or
(d) the manager of the network or facility suffersaloss,

the manager of the network or facility may apply to the Federal Court for
remedial relief.

(3) Therelief that may be granted includes an injunction and, at the option of the
manager, either damages or an account of profits.

(4) The manager of the network or facility may disconnect the equipment or cabling
from the network or facility.

(5) If itisnecessary for other customer equipment or other customer cabling to be
disconnected from the network or facility in order to achieve the disconnection
mentioned in subsection (4), the manager may disconnect that other equipment
or cabling.

(6) If an application is made to the Federal Court for an injunction under this
section, the court may grant an interim injunction pending determination of the
application.

(7) The power of the court under this section to grant an injunction restraining a
person from engaging in conduct of a particular kind may be exercised:

(&) if the court is satisfied that the person has engaged in conduct of that
kind—whether or not it appears to the court that the person intends to
engage again, or to continue to engage, in conduct of that kind; or

(b) if it appearsto the court that, if an injunction is not granted, it is likely that
the person will engage in conduct of that kind—whether or not the person
has previously engaged in conduct of that kind and whether or not thereis
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an imminent danger of substantial damage to any person if the person
engages in conduct of that kind.

(8) The power of the court under this section to grant an injunction requiring a
person to do an act or thing may be exercised:

(@) if the court is satisfied that the person has refused or failed to do that act or
thing—whether or not it appears to the court that the person intends to
refuse or fail again, or to continue to refuse or fail, to do that act or thing;
or

(b) if it appearsto the court that, if an injunction is not granted, it islikely that
the person will refuse or fail to do that act or thing—whether or not the
person has previously refused or failed to do that act or thing and whether
or not thereis an imminent danger of substantial damage to any person if
the person refuses or fails to do that act or thing.

(9) An application under this section must be made within 3 years after the damage
was caused or the loss was suffered, as the case requires.

446 Disconnection of dangerous customer equipment or customer cabling

Q) If:
(8) aperson (thefirst person):
(i) connects customer equipment, or customer cabling, to a
telecommunications network or to afacility; or

(if) hasunder his or her control customer equipment, or customer cabling,
connected to a telecommunications network or to afacility; and

(b) the manager of the network or facility has an honest belief that the
equipment or cabling is, or islikely to be, athreat to the health or safety of
persons who:

(i) operate; or
(if) work on; or
(iii) use services supplied by means of; or
(iv) are otherwise reasonably likely to be affected by the operation of;
a telecommunications network or afacility;
the manager of the network or facility may:
(c) disconnect the equipment or cabling; and

(d) if it is necessary to disconnect other customer equipment or other customer
cabling for the purposes of achieving the disconnection referred toin
paragraph (¢)—disconnect that other equipment or cabling.

(2) If:
() equipment or cabling is disconnected, or purportedly disconnected, under
subsection (1); and
(b) the ACA issatisfied that there were no reasonable grounds for the belief
mentioned in paragraph (1)(b);
the ACA may, by written notice given to the manager of the network or facility,
direct the manager to reconnect the equipment or cabling.

(3) A person must comply with adirection under subsection (2).

@) If:

(8 equipment or cabling is disconnected, or purportedly disconnected, under
subsection (1); and
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(b) the manager of the network or facility had no reasonable grounds for the
belief mentioned in paragraph (1)(b); and
(c) asaresult of the disconnection, the first person suffersloss or damage;

the first person may apply to the Federal Court for the recovery from the
manager of the amount of the loss or damage.

(5) An application under subsection (4) must be made within 3 years after the
damage was caused or the |oss was suffered, as the case requires.

447 Disconnection of customer equipment or customer cabling—jpr otection of
theintegrity of networks and facilities

Q) If:
(8) aperson (thefirst person):
(i) connects customer equipment, or customer cabling, to a
telecommuni cations network or to afacility; or

(ii) hasunder his or her control customer equipment, or customer cabling,
connected to a telecommunications network or to afacility; and

(b) the manager of the network or facility has an honest belief that the
equipment or cabling is, or islikely to be, athreat to the integrity of a
telecommuni cations network or afacility;

the manager of the network or facility may:
(c) disconnect the equipment or cabling; and

(d) if itisnecessary to disconnect other customer equipment or other customer
cabling for the purposes of achieving the disconnection referred to in
paragraph (c)—disconnect that other equipment or cabling.

(2 If:
(8 equipment or cabling is disconnected, or purportedly disconnected, under
subsection (1); and
(b) the ACA issatisfied that there were no reasonable grounds for the belief
mentioned in paragraph (1)(b);
the ACA may, by written notice given to the manager of the network or facility,
direct the manager to reconnect the equipment or cabling.

(3) A person must comply with adirection under subsection (2).

4) If:
(8 equipment or cabling is disconnected, or purportedly disconnected, under
subsection (1); and
(b) the manager of the network or facility had no reasonable grounds for the
belief mentioned in paragraph (1)(b); and
(c) asaresult of the disconnection, the first person suffersloss or damage;

the first person may apply to the Federal Court for the recovery from the
manager of the amount of the loss or damage.

(5) An application under subsection (4) must be made within 3 years after the
damage was caused or the loss was suffered, as the case requires.
448 Civil action for dangerous connectionsto telecommunications networks etc.

Q) If:
() aperson:
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(i) connects customer equipment, or customer cabling, to a
telecommuni cations network or to afacility; or

(ii) hasunder his or her control customer equipment, or customer cabling,
connected to a telecommunications network or to afacility; and

(b) the equipment or cabling is, or islikely to be, athreat to the health or safety
of personswho:
(i) operate; or
(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
atelecommunications network or afacility; and
(c) asaresult of:

(i) the connection of the equipment or cabling to the network or facility;
or

(i) the equipment or cabling being used while it was so connected;
either:

(iii) damage is caused to the network or the facility; or

(iv) the manager of the network or facility suffersaloss;

the manager of the network or facility may apply to the Federal Court for the
recovery from the person of the amount of the loss or damage.

(2) An application under subsection (1) must be made within 3 years after the
damage was caused or the loss was suffered, as the case requires.

449 Other remedies not affected

This Division does not, by implication, affect other remedies.

Division 11—Prohibited customer equipment and prohibited
customer cabling

450 Declaration of prohibited customer equipment or prohibited customer
cabling

(1) The ACA may, by written instrument, declare that operation or supply, or
possession for the purpose of operation or supply, of:

(a) specified customer equipment; or
(b) specified customer cabling;
is prohibited for the reasons set out in the instrument.

(2) Those reasons must relate to:
(a) the protection of the integrity of atelecommunications network or of a
facility; or
(b) the protection of the health or safety of persons who:
(i) operate; or
(ii) work on; or
(iii) use services supplied by means of; or
(iv) areotherwise reasonably likely to be affected by the operation of;
a telecommunications network or afacility.
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(3) A copy of an instrument under subsection (1) must be published in one or more
newspapers circulating generally in the capital city of each State.

(4) Aninstrument under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(5) Inthissection:

State includes the Northern Territory and the Australian Capital Territory.

supply includes supply (including re-supply) by way of sale, exchange, lease,
hire or hire-purchase.

451 Consultation on proposed declaration

(1) Before making an instrument under section 450, the ACA must, by notice
published in the Gazette:

(a) describe the customer equipment or customer cabling concerned; and
(b) specify the reasons why the ACA proposes to make the instrument; and

(c) invite interested persons to make representations about the proposed
declaration within the period specified in the notice.

The period must not be less than 28 days.

(2) If aperson makes representations to the ACA in accordance with the notice, the
ACA must give due consideration to those representations.

(3) Thissection does not apply if the ACA is satisfied that making the instrument is
amatter of urgency.

452 Operation of prohibited customer equipment or customer cabling

(1) A person must not:

(a) operate or supply customer equipment, or customer cabling, in respect of
which a declaration isin force under section 450; or

(b) havein hisor her possession customer equipment, or customer cabling, in
respect of which such adeclarationisin force, if the possessionisfor the
purpose of operating or supplying the equipment or cabling.

(2) A personwho intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 2,000 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.
(3) Inthissection:

supply includes supply (including re-supply) by way of sale, exchange, lease,
hire or hire-purchase.

Division 12—Pre-commencement labels

453 Pre-commencement labels

(1) This section appliesif:
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(a) before the commencement of this section, customer equipment was labelled
in accordance with a condition of a kind mentioned in paragraph 258(2)(a)
of the Telecommunications Act 1991; and

(b) the label embodied the protected symbol (within the meaning of section
402A of that Act).

(2) ThisPart has effect asiif:

(a) at the time when the equipment was manufactured or imported, the
manufacturer or importer had been required by subsection 407(1) to apply
the label to the equipment; and

(b) the manufacturer or importer had complied with that requirement by
applying the label to the equipment; and

(c) thelabel had indicated that the equipment met the requirements of each of
the section 376 standards that were applicable to the equipment when it
was manufactured or imported.

Part 22—Numbering of carriage services and regulation of
electronic addressing

Division 1—Simplified outline

454 Simplified outline

The following is asimplified outline of this Part:

The ACA isrequired to make a plan for:
(@ thenumbering of carriage servicesin Australia; and

(b)  the use of numbersin connection with the supply of such
services.

®* Theplaniscaled the numbering plan.

* Numbers may be allocated to carriage service providers:
(@ inaccordance with an allocation system; or
(b) otherwise than in accordance with such a system.

®*  Thenumbering plan will specify emergency service numbers.

* The ACA and the ACCC may give directions to managers of electronic
addressing so long as the electronic addressing is of public importance.
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Division 2—Numbering of carriage services
Subdivision A—Numbering plan

455 Numbering plan

(1) The ACA must, by written instrument, make a plan for:
() the numbering of carriage servicesin Australia; and
(b) the use of numbersin connection with the supply of such services.

(2) Theplaniscalled the numbering plan.

(3) The numbering plan must specify the numbers that are for use in connection with
the supply of carriage servicesto the public in Australia.
Note: Specification isthe “first tier” concept. It operates at the level of a general
specification of numbers.

(4) Different numbers may be specified for use in connection with the supply of
different types of carriage services.

(5) The numbering plan may set out rules about:
(@) theallocation of numbersto carriage service providers; and
(b) thetransfer of allocated numbers between carriage service providers; and
(c) thesurrender or withdrawal of allocated numbers; and

(d) the portability of allocated numbers (including rules about the maintenance
of, and access to, databases that facilitate portability); and

(e) the use of allocated numbersin connection with the supply of carriage
servicesto the public in Australia (including rules about the issue of
allocated numbers by carriage service providers to customersfor usein
connection with the supply of carriage services).

Notel:  Allocation isthe “second tier” concept. It operates at the level of particular carriage
service providers.

Note 2: Issueisthe “third tier” concept. It operates at the level of particular customers of
carriage service providers. The issue of an allocated number to a customer does not
affect the allocation of the number to the carriage service provider concerned.

(6) Rules made for the purposes of paragraph (5)(a) may authorise the allocation of
specified numbers:

(&) in accordance with an allocation system determined under section 463; or
(b) otherwise than in accordance with such a system.

(7) The numbering plan may make provision for, or in relation to, a matter by
empowering the ACA to make decisions of an administrative character.

(8) Subsections (3) to (7) (inclusive) do not, by implication, limit the matters that
may be dealt with by the numbering plan.

(9) The renumbering of a number in accordance with the numbering plan does not
affect the continuity of:

(@) the allocation of the number; or
(b) theissue of the number.

(10) In making or varying the numbering plan, the ACA must have regard to:
(a) the obligationsimposed on carriage service providers by Part 8; and
(b) recognised international standards.
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This subsection does not, by implication, limit the matters to which regard may
be had.

(11) Aninstrument under subsection (1) is adisallowable instrument for the purposes
of section 46A of the Acts Interpretation Act 1901.

(12) Despite subsection (1), the ACA is not required to make a numbering plan before
1 January 1998.

456 Numbering plan—supply to the public

(1) Thissection sets out the circumstances in which a carriage service is taken, for
the purposes of section 455, to be supplied to the public.

(2 If:
() acarriage serviceis used for the carriage of communications between 2
end-users; and
(b) each end-user is outside the immediate circle of the supplier of the service;
the serviceis supplied to the public.

457 Numbering plan—allocation otherwise than in accor dance with an
allocation system

(1) The numbering plan must impose the following requirementsin relation to an
application for the allocation of a number otherwise than in accordance with an
allocation system determined under section 463:

() arequirement that the application must be accompanied by the charge (if
any) fixed by a determination under section 53 of the Australian
Communications Authority Act 1997

(b) arequirement that the applicant must tender the amount of charge (if any)
imposed on the allocation by Part 2 of the Telecommunications
(Numbering Charges) Act 1997.

(2) If an applicant tenders an amount as mentioned in paragraph (1)(b), but the
application is not successful, the amount isto be refunded to the applicant.

458 Numbering plan—rules about portability of allocated numbers

(1) The ACA must not make a numbering plan that sets out rules about the matter
mentioned in paragraph 455(5)(d) (portability of allocated numbers) unless the
ACA isdirected to do so by the ACCC under subsection (2).

(2) The ACCC may give written directions to the ACA in relation to the exercise of
the power to determine a numbering plan setting out rules as mentioned in
subsection (1).

(3) Inexercising the power conferred by subsection (1), the ACCC must ensure that,
at all times when the numbering plan isin force, the plan sets out rules about the
matter mentioned in paragraph 455(5)(d).

(4) The ACA must exercise its powers under section 455 in a manner consistent with
any directions given by the ACCC under subsection (2).

(5) Inexercising the power conferred by subsection (2), the ACCC must have regard
to whether portability of particular allocated numbersis required in order to
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promote the long-term interests of end-users of carriage services or of services
supplied by means of carriage services.

(6) For the purposes of this section, the question whether a particular thing promotes
the long-term interests of end-users of carriage services or of services supplied
by means of carriage servicesisto be determined in the same manner as that
guestion is determined for the purposes of Part X1C of the Trade Practices Act
1974.

459 ACA to administer numbering plan

The ACA has the general administration of the numbering plan.

460 Consultation about numbering plan

(1) Before making a numbering plan, the ACA must:
(8) causeto be published in a newspaper circulating in each State a notice:
(i) stating that the ACA has prepared a draft of the plan; and
(i) stating that copies of the draft will be available for inspection and
purchase by members of the public during normal office hours
throughout the period of 90 days after the publication of the notice;
and
(iii) specifying the place or places where the copies will be available for
inspection and purchase; and
(iv) inviting interested persons to give written comments about the draft to
the ACA within 90 days after the publication of the notice; and
(b) make copies of the draft available for inspection and purchase in
accordance with the notice.

(2) If interested persons have given comments about the draft in accordance with the
notice, the ACA must have due regard to those comments in making the plan.

(3) If the ACA isof the opinion:

(a) that avariation of a numbering plan will affect a number issued to a
customer of a carriage service provider, being a customer located in a
particular State; or

(b) that it isinthe public interest that the public in a particular State should be
consulted about a variation of a numbering plan;

the ACA must:
(c) causeto be published in a newspaper circulating in the State a notice:
(i) stating that the ACA has prepared a draft of the variation; and

(ii) stating that copies of the draft will be available for inspection and
purchase by members of the public during normal office hours
throughout the period of 90 days after the publication of the notice;
and

(iii) specifying the place or places where the copies will be available for
inspection and purchase; and

(iv) inviting interested persons to give written comments about the draft to
the ACA within 90 days after the publication of the notice; and

(d) make copies of the draft available for inspection and purchase in
accordance with the notice.
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(4) If interested persons have given comments about the draft in accordance with the
notice, the ACA must have due regard to those commentsin varying the plan.

(5) Inthissection:

State includes the Northern Territory and the Australian Capital Territory.

461 Consultation with ACCC
(1) Before making or varying a numbering plan, the ACA must consult the ACCC.

(2) The numbering plan may provide that, before exercising a power conferred on
the ACA by the numbering plan, the ACA must consult the ACCC.

462 Compliance with the numbering plan

(1) A personwhoisacarrier or acarriage service provider must comply with the
numbering plan.

(2 If:
(a) aperson (thefirst person) isacarrier or acarriage service provider; and

(b) the plan requires the first person to provide number portability in relation
to customers of a carriage service provider;

the first person must comply with that requirement on such terms and conditions
asare:

(c) agreed between the following parties:
(i) thefirst person;
(i) the carriage service provider; or
(d) failing agreement, determined by an arbitrator appointed by the parties.

If the parties fail to agree on the appointment of an arbitrator, the ACCC isto be
the arbitrator.

(3) Theregulations may make provision for and in relation to the conduct of an
arbitration under this section.

(4) Theregulations may provide that, for the purposes of a particular arbitration
conducted by the ACCC under this section, the ACCC may be constituted by a
single member, or a specified number of members, of the ACCC. For each such
arbitration, that member or those members are to be nominated in writing by the
Chairperson of the ACCC.

(5) Subsection (4) does not, by implication, limit subsection (3).

(6) A determination made in an arbitration under this section must not be
inconsi stent with:

(8 the numbering plan; or
(b) with apricing principles determination.
For this purpose, a pricing principles determination is a written determination

made by the Minister that sets out principles dealing with price-related terms and
conditions relating to a requirement of akind referred to in paragraph (2)(b).

(7) A determination made by the Minister under subsection (6) is adisallowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901.

(8) In thissection:
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price-related terms and conditions means terms and conditions relating to price
or amethod of ascertaining price.

Subdivision B—Allocation system for numbers

463 Allocation system for numbers

(1) The ACA may, by written instrument, determine an allocation system for
allocating specified numbers to carriage service providers.

(2) Before so determining the system, the ACA must consult the ACCC.

(3) A system so determined:
(&) may apply generally or in respect of aparticular area; and
(b) may require payment of an application fee.

(4) A system so determined may:
() impose limits on the quantity of numbers that the ACA may allocate to:
(i) any one person; or
(i) aspecified person; or
(b) impose limits on the quantity of numbers that the ACA may, in total,
allocate to the members of a specified group of persons.

Note: Persons or groups may be specified by name, by inclusion in a specified class or in any
other way.

(5) Subsections (3) and (4) do not, by implication, limit subsection (1).

(6) A system so determined must provide for:
(a) the successful applicant for the alocation of a particular number; and

(b) an amount, to be known as the eligible amount, in relation to the allocation
of that number;

to be determined by reference to the results of:
(c) atender process; or
(d) apublic auction; or
(e) another process;
carried out or conducted as provided by the system.

(7) The ACA may enter into an arrangement with a person about the collection, on
behalf of the ACA, of fees of akind referred to in subsection (3).

464 Consultation about an allocation system

(1) Before determining or varying an allocation system under section 463, the ACA
must:
(a) causeto be published in a newspaper circulating in each State a notice:
(i) stating that the ACA has prepared a draft of the plan or variation; and
(ii) stating that copies of the draft will be available for inspection and
purchase by members of the public during normal office hours
throughout the period of 30 days after the publication of the notice;
and
(iii) specifying the place or places where the copies will be available for
inspection and purchase; and
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(iv) inviting interested persons to give written comments about the draft to
the ACA within 30 days after the publication of the notice; and

(b) make copies of the draft available for inspection and purchase in
accordance with the notice.

(2) If interested persons have given comments about the draft in accordance with the
notice, the ACA must have due regard to those comments in determining or
varying the system, as the case may be.

(3) Subsection (1) does not apply to avariation if the variation is of aminor nature.

(4) Inthissection:

State includes the Northern Territory and the Australian Capital Territory.

Subdivision C—M iscellaneous

465 Register of allocated numbers

(1) For the purposes of this section, the designated authority is:
(&) the ACA; or
(b) if the ACA entersinto an arrangement with another person under which the
other person agrees to perform the functions conferred on the designated
authority by this section—that other person.

Note: An arrangement under paragraph (b) may provide for the payment of amounts by the
ACA to the other person.

(2) The designated authority isto maintain a Register in which the designated
authority includes:

(a) particulars of numbersthat have been allocated to carriage service
providers under the authority of the numbering plan; and
(b) in the case of a number that has been allocated in accordance with an
allocation system determined under section 463:
(i) the name of the successful applicant for the allocation; and
(ii) the eligible amount in relation to the allocation of the number; and

(¢) inthe case of numbers that have been allocated otherwise than in
accordance with such a system—the names of the persons to whom the
numbers were all ocated.

(3) Thedesignated authority may include in the Register particulars relating to
numbers that are taken, for the purposes of Part 3 of the Telecommunications
(Numbering Charges) Act 1997, to be held by carriage service providers. Those
particulars are to include the names of the carriage service providers concerned.

(4) The Register may be maintained by electronic means.

(5) If the ACA isthe designated authority, a person may, on payment of the charge
(if any) fixed by a determination under section 53 of the Australian
Communications Authority Act 1997:

(8 inspect the Register; and
(b) make acopy of, or take extracts from, the Register.
(6) If the ACA isnot the designated authority, a person may, on payment to the

designated authority of the fee (if any) specified in the regulations:
(8 inspect the Register; and

232 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC 30/6/08 4:19 PM



(b) make acopy of, or take extracts from, the Register.

(7) For the purposes of this section, if the Register is maintained by electronic
means, a person is taken to have made a copy of, or taken an extract from, the
Register if the designated authority gives the person a printout of, or of the
relevant parts of, the Register.

(8) If aperson requeststhat acopy be provided in an electronic form, the designated
authority may provide the relevant information:

() onadataprocessing device; or
(b) by way of electronic transmission.

466 Emergency service numbers

(1) The object of this section is to identify numbers for the purpose of calling an
emergency call servicein connection with emergencies that are likely to require
the provision of assistance by any or all of the following services:

() apoliceforceor service;

(b) afireservice;

(c) an ambulance service;

(d) aservice specified in the numbering plan for the purposes of this
paragraph.

(2) For the purposes of this Act, an emergency service number isanumber specified
in the numbering plan for the purposes of this subsection.

(3) The numbering plan may specify different numbers for use in different areas.

(4) The numbering plan may specify different numbers for use in connection with
different types of services.

(5) The numbering plan may set out rules about the use of emergency service
numbers.

(6) In making the numbering plan, the ACA must have regard to the objective that,
as far as practicable, there should be no more than one emergency service
number for use throughout Australia.

(7) Subsection (6) does not, by implication, limit section 455.

467 Delegation

(1) The ACA may, by writing, delegate any or al of the powers conferred on the
ACA by the numbering plan to a body corporate.

(2) Thedelegateis, in the exercise of adelegated power, subject to the written
directions of the ACA.

(3) Beforegiving adirection under subsection (2), the ACA must consult the ACCC.
468 Collection of numbering charges
Definitions

(1) Inthissection:
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allocation charge means a charge imposed by Part 2 of the Telecommunications
(Numbering Charges) Act 1997.

annual charge means a charge imposed by Part 3 of the Telecommunications
(Numbering Charges) Act 1997.

late payment penalty means an amount that is payable by way of penalty in
accordance with a determination under subsection (4).

When allocation charge due and payable

(2) Anallocation charge imposed on the alocation of a number is due and payable
when the number is allocated.

When annual charge due and payable

(3) Anannual chargeisdue and payable at the time ascertained in accordance with a
written determination made by the ACA.

Late payment penalty

(4) The ACA may, by written instrument, determine that, if any annual charge
payable by a person remains unpaid after the time when it became due for
payment, the person is liable to pay to the Commonwealth, by way of penalty, an
amount calculated at the rate of:

(& 20% per annum; or
(b) if the determination specifies alower percentage—that lower percentage
per annum;

on the amount unpaid, computed from that time.

Determination has effect

(5) A determination under subsection (4) has effect accordingly.

Remission of penalty

(6) A determination under subsection (4) may authorise the ACA to make decisions
about the remission of the whole or a part of an amount of |ate payment penalty.

Payment of charge and |ate payment penalty

(7) Allocation charge, annual charge and late payment penalty are payable to the
ACA on behalf of the Commonwealth.

Recovery of charge and penalty

(8) Allocation charge, annual charge and late payment penalty may be recovered by
the ACA, on behalf of the Commonwealth, as debts due to the Commonweal th.

Payment into Consolidated Revenue Fund

(9) Amounts received by way of alocation charge, annual charge or late payment
penalty must be paid into the Consolidated Revenue Fund.

Withdrawal of number for non-payment of annual charge

(10) If any annual charge payable by aperson in relation to a number remains unpaid
after the time when it became due for payment, the ACA may, by written notice
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given to the person, withdraw the number. Such awithdrawal istakento bein
accordance with the numbering plan.

Disallowable instrument

(11) A determination under subsection (3) or (4) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

469 Collection of charges on behalf of the Commonwealth

The ACA may enter into an arrangement with a person under which the person
may, on behalf of the Commonwealth, collect payments of charge imposed by
the Telecommunications (Numbering Charges) Act 1997.

470 Cancellation of certain exemptionsfrom charge

(1) Thissection cancelsthe effect of aprovision of another Act that would have the
effect of exempting a person from liability to pay charge imposed by the
Telecommunications (Numbering Charges) Act 1997.

(2) The cancellation does not apply if the provision of the other Act is enacted after
the commencement of this section and refers specifically to charge imposed by
the Telecommunications (Numbering Charges) Act 1997.

471 Commonwealth not liableto charge

(1) The Commonwealth isnot liableto pay charge imposed by the
Telecommunications (Numbering Charges) Act 1997.

(2) Eventhough the Commonwealth is not liable to pay charge imposed by Division
1 of Part 2 of the Telecommunications (Numbering Charges) Act 1997, it isthe
intention of the Parliament that the following should be notionally liable for such
acharge:

(8) aDepartment of State;
(b) aDepartment of the Parliament;

(c) abranch or part of the Australian Public Servicein relation to which a
person has, under an Act, the powers of, or exercisable by, the Secretary to
a Department of the Australian Public Service;

(d) an authority of the Commonwealth that cannot, by alaw of the
Commonwealth, be made liable to taxation by the Commonwealth.

(3) The Minister for Finance may give such written directions as are necessary or
convenient to be given for carrying out or giving effect to subsection (2) and, in
particular, may give directionsin relation to the transfer of money within the
Public Account.

(4) Directions under subsection (3) have effect, and must be complied with, despite
any other law of the Commonwealth.

(5) A referencein this section to the Commonwealth includes areference to an
authority of the Commonwealth that cannot, by alaw of the Commonwealth, be
made liable to taxation by the Commonwealth.
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472 Integrated public number database

(1) The Minister may, by written instrument, determine that a specified person (other
than Telstra) is to provide and maintain an integrated public number database.

(2) If adetermination isin force under subsection (1) in relation to a person, the
person must comply with the determination.

(3) If adetermination isin force under subsection (1) in relation to a person, the
Minister may, by written notice given to the person, direct the person to do, or
refrain from doing, a specified act or thing relating to the provision or
maintenance of the integrated public number database.

(4) A direction under subsection (3) may require the database to include specified
information. This subsection does not, by implication, limit subsection (3).

(5) A determination under subsection (1) has no effect if Telstrais obliged by a
condition of acarrier licence to provide and maintain an integrated public
number database.

(6) A determination under subsection (1) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(7) Inthissection:

public number means a number specified in the numbering plan as mentioned in
subsection 455(3).

473 Lettersand symbolstaken to be numbers

For the purposes of this Division, aletter or a symbol is taken to be a number.
Division 3—Regulation of electronic addressing

474 Declared manager of electronic addressing

(1) The ACA may, by notice in the Gazette, determine that, for the purposes of this
Division, a specified person or association is the declared manager of electronic
addressing in relation to a specified kind of listed carriage service.

(2) The determination has effect accordingly.

(3) The ACA must not make a determination under subsection (1) inrelation to a
particular person or association unless.
(8) the ACA isdirected to do so by the ACCC under subsection (4); or
(b) the ACA isof the opinion that the person or association is not managing
electronic addressing in accordance with generally accepted principles and
standards.

(4) The ACCC may give written directions to the ACA in relation to the exercise of
the power conferred by subsection (1).

(5) The ACA must exercise its powers under subsection (1) in a manner consi stent
with directions given by the ACCC under subsection (4).

(6) The ACCC must not give a direction under subsection (4) unless, inthe ACCC's
opinion, compliance with the direction is likely to have a bearing on competition.
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475 ACA may givedirectionsto declared manager of electronic addressing

(1) The ACA may, by written notice given to a declared manager of electronic
addressing in relation to a particular kind of carriage service, direct the manager
to do, or refrain from doing, a specified

act or thing relating to electronic addressing in connection with that kind of
carriage service.

(2) The ACA must not give adirection under this section unless, inthe ACA’s
opinion, the electronic addressing is of public importance.

(3) Indetermining whether the electronic addressing is of public importance, the
ACA must have regard to the extent to which the addressing is of significant
socia and/or economic importance to:

(@) service providers; and
(b) end-users of carriage services.

(4) Subsection (3) does not, by implication, limit the matters to which the ACA may
have regard.

(5) Before giving adirection under this section, the ACA must consult the ACCC.
(6) A person must comply with adirection under this section.

(7) A person who intentionally or recklessly contravenes subsection (6) is guilty of
an offence punishable on conviction by afine not exceeding 10 penalty units.
Note: See also sections 4AA and 4B of the Crimes Act 1914.

(8) A direction under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

476 ACCC may givedirectionsto declared manager of electronic addressing

(1) The ACCC may, by written notice given to a declared manager of electronic
addressing in relation to a particular kind of carriage service, direct the manager
to do, or refrain from doing, a specified act or thing relating to electronic
addressing in connection with that kind of carriage service.

(2) The ACCC must not give adirection under this section unless, inthe ACCC's
opinion:
(a) the electronic addressing is of public importance; and
(b) compliance with the direction is likely to have a bearing on competition.

(3) In determining whether the electronic addressing is of public importance, the
ACCC must have regard to the extent to which the addressing is of significant
social and/or economic importance to:

(a) service providers; and
(b) end-users of carriage services.

(4) Subsection (3) does not, by implication, limit the matters to which the ACCC
may have regard.

(5) Beforegiving adirection under this section, the ACCC must consult the ACA.

(6) A person must comply with adirection under this section.
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(7) A person who intentionally or recklessly contravenes subsection (6) is guilty of
an offence punishable on conviction by afine not exceeding 10 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

(8) A direction under this section is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

477 ACCC’sdirectionsto prevail over the ACA’sdirections

A direction given by the ACA under section 475 has no effect to the extent to
which it isinconsistent with a direction given by the ACCC under section 476.

Part 23—3andard agreementsfor the supply of carriage
services

478 Simplified outline

Thefollowing isasimplified outline of this Part:

*  Theterms and conditions on which certain telecommunications-rel ated
goods and services are supplied are:

(8) asagreed between the supplier and the customer; or

(b) failing agreement, set out in a standard form of agreement
formulated for the purposes of this Part.

479 Standard termsand conditions apply unless excluded

(1) Thissection appliesto the supply to an ordinary person by a carriage service
provider of:

() astandard telephone service; or

(b) acarriage service of akind specified in the regulations; or
(c) ancillary goods of akind specified in the regulations; or
(d) anancillary service of akind specified in the regulations.

(2) Thetermsand conditions on which the goods or services are supplied are:

() sofar asthe provider and the person agree on the terms and conditions on
which the goods or services are supplied—the agreed terms and conditions;
and

(b) if the provider and the person do not agree on terms and conditions, but
terms and conditions are set out in a standard form of agreement that:

(i) isformulated by the provider for the purpose of this section; and
(i) relatesto the goods or services; and
(iii) isinforce at the time of the supply;

the terms and conditions so set out, so far as they are applicable to the
supply of the goods or services.

(3) Subsection (2) has effect subject to any express provision of this Act or any other
Act.

(4) Inthissection:
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ancillary goods means goods for use in connection with a carriage service.
ancillary service means a service for use in connection with a carriage service.

ordinary person means a person other than a carrier or a carriage service
provider.

terms and conditions, in relation to the supply of goods or services, includes:
(a) chargesfor the supply of the goods or services; and

(b) any discounts, allowances, rebates or credits given or alowed in relation to
the supply of the goods or services; and

(c) any commissions or similar benefits (whether monetary or otherwise)
payable or given in relation to the supply of the goods or services; and

(d) the supply of other goods or services, where the other goods or services are
supplied in connection with the first-mentioned goods or services; and

(e) the making of payments for such other goods or services.

480 Standard form of agreement to be publicly available

(1) This section appliesto astandard form of agreement formulated by a carriage
service provider for the purposes of section 479.

(2) The provider must ensure that copies of the agreement are made available for
inspection and purchase at each of its business offices.

(3) A person may request the provider to give the person a copy of the whole, or of a
specified part, of the agreement.

(4) The provider must comply with arequest under subsection (3):

(@) if the agreement isrelevant to ascertaining the terms and conditions
governing the commercial relationship between the provider and the person
who made the request—without requiring any payment from the person; or

(b) inany other case—on payment, by the person who made the request, of
such reasonable charge (if any) as the provider requires.

(5) If the agreement is relevant to ascertaining the terms and conditions governing
the commercia relationship between the provider and a customer of the provider,
the provider must, if requested to do so by the customer, give the customer afree
copy of asummary of the material terms and conditions set out in the agreement.

(6) If:

(a) the agreement isrelevant to ascertaining the terms and conditions
governing the commercial relationship between the provider and any of its
customers; and

(b) the provider proposes to vary the agreement;

then, before varying the agreement, the provider must cause a copy of a summary
of the effect of the proposed variation to be published in one or more newspapers

circulating generally in the capital city of each State in which those customers
are located.

However, this subsection does not apply if the variation would not cause
detriment to any of those customers.

(7) Inthissection:
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State includes the Northern Territory and the Australian Capital Territory.

481 Standard form of agreement to be given tothe ACA

(1) Thissection appliesto a standard form of agreement formulated by a carriage
service provider for the purposes of section 479.

(2) The provider must give a copy of:
(8 the agreement; and
(b) any variation of that agreement;

to the ACA as soon as practicable after the agreement or variation comes into
force.

482 Concurrent operation of State/Territory laws

This Part does not prevent or limit the operation of alaw of a State or Territory
that is capable of operating concurrently with this Part.

483 Trade Practices Act not affected by this Part

This Part has no effect to the extent (if any) to which it isinconsistent with the
Trade Practices Act 1974.

Part 24—Carriers powersand immunities

484 Schedule 3
Schedule 3 has effect.

Part 25—Public inquiries
Division 1—Simplified outline

485 Simplified outline

Thefollowing isasimplified outline of this Part:

* The ACA and the ACCC may hold public inquiries about certain matters
relating to telecommunications.

Division 2—Inquiries by the ACA

486 When inquiry must be held

(1) The Minister may give the ACA awritten direction to hold a public inquiry
under this Division about a specified matter concerning:

(a) carriage services; or
(b) content services; or
(c) thetelecommunicationsindustry.

(2) The Minister must not give the ACA adirection under subsection (1) to hold a
public inquiry about a matter concerning the content of a content service.
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(3) If the Minister gives adirection under subsection (1) about a particular public
inquiry, the Minister may direct the ACA to:
(a) consult with one or more specified persons, bodies or agenciesin
connection with the conduct of the inquiry; and

(b) have regard to one or more specified matters in connection with the
conduct of the inquiry.

(4) The ACA must comply with adirection under this section.

487 When inquiry may be held

(1) Thissection appliesif the ACA considersthat it is appropriate and practicable to
hold a public inquiry under this Division about a matter relating to:

(@) the performance of any of the ACA’s telecommunications functions; or
(b) the exercise of any of the ACA’ s telecommunications powers.

(2) The ACA may hold such an inquiry about the matter.

488 Informing the public about an inquiry

(1) If the ACA holds apublic inquiry, it must publish, in whatever waysit thinks
appropriate, notice of:
(@) thefact that it is holding the inquiry; and
(b) the period during which the inquiry isto be held; and
(c) the nature of the matter to which the inquiry relates; and
(d) the period within which, and the form in which, members of the public may
make submissions to the ACA about that matter; and
(e) the mattersthat the ACA would like such submissions to deal with; and
(f) the address or addresses to which submissions may be sent.

(2) The ACA need not publish at the same time or in the same way notice of all the
meatters referred to in subsection (1).

489 Discussion paper

(1) After deciding to hold a public inquiry about a matter, the ACA may cause to be
prepared a discussion paper that:
(a) identifiestheissuesthat, inthe ACA’sopinion, are relevant to that matter;
and
(b) setsout such background material about, and discussion of, those issues as
the ACA thinks appropriate.

(2) The ACA must make copies of the discussion paper available at each of the
ACA’soffices. The ACA may charge areasonable price for supplying copies of
the discussion paper in accordance with this subsection.

(3) The ACA may otherwise publish the discussion paper, including in electronic
form. The ACA may charge for supplying a publication under this subsection in
accordance with a determination under section 53 of the Australian
Communications Authority Act 1997.
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490 Written submissions and protection from civil actions

(1) The ACA must provide a reasonable opportunity for any member of the public to
make a written submission to the ACA about the matter to which a public inquiry
relates.

(2) For the purposes of subsection (1), the ACA is taken not to have provided a
reasonabl e opportunity to make submissions unless there was a period of at |east
28 days during which the submissions could be made.

(3) Civil proceedings do not lie against a person in respect of loss, damage or injury
of any kind suffered by another person because of the making in good faith of a
statement, or the giving in good faith of a document or information, to the ACA
in connection with a public inquiry under this Division.

(4) Therulein subsection (3) applies whether or not the statement is made, or the
document or information is given, in connection with awritten submission or a
public hearing.

491 Hearings
(1) The ACA may hold hearings for the purposes of a public inquiry.

(2) Hearings may be held, for example:

(a) in order to receive submissions about the matter to which the inquiry
relates; or

(b) in order to provide aforum for public discussion of issues relevant to that
matter.

(3) At ahearing, the ACA may be constituted by:

(8 amember or members determined in writing by the Chairman for the
purposes of that hearing; or

(b) if the functions and powers of the ACA in relation to the hearing have been
delegated to a person under section 49 of the Australian Communications
Authority Act 1997—that person.

(4) The Chairmanisto preside at al hearings at which he or sheis present.

(5) If, at ahearing:
() the ACA isnot constituted by a delegate referred to in paragraph (3)(b);
and

(b) the Chairman is not present at the hearing;

the member specified, in an instrument under paragraph (3)(a), as the member
who isto preside at the hearing isto preside.

(6) The ACA may regulate the conduct of proceedings at a hearing asit thinks
appropriate.

492 Hearingto bein public except in exceptional cases
(1) Thissection appliesto a hearing conducted under this Division.
(2) Thebasic ruleisthat the hearing must take place in public.

(3) However, the hearing, or a part of the hearing, may be conducted in private if the
ACA issatisfied that:
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() evidencethat may be given, or a matter that may arise, during the hearing
or a part of the hearing is of a confidential nature; or

(b) hearing a matter, or part of a matter, in public would not be conducive to
the due administration of this Act.

(4) If the hearing isto be conducted in public, the ACA must give reasonable public
notice of the conduct of the hearing.

493 Confidential material not to be published
(1) This section appliesto a hearing conducted under this Division.

(2 If:

(a) the hearing, or a part of the hearing, takes place in public; and

(b) the ACA isof the opinion that:
(i) evidence or other material presented to the hearing; or
(if) material in awritten submission lodged with the ACA;

is of aconfidential nature;
the ACA may order that:
(c) the evidence or material not be published; or
(d) itsdisclosure be restricted.

(3) A person must not, without reasonable excuse, fail to comply with an order
under subsection (2).

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction by afine not exceeding 50 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

494 Direction about private hearings
(1) Thissection appliesto a hearing conducted under this Division.

(2) If the hearing, or a part of the hearing, takes place in private, the ACA:

(8 must give directions as to the persons who may be present at the hearing or
the part of the hearing; and

(b) may give directions restricting the disclosure of evidence or other material
presented at the hearing or the part of the hearing.

(3) A person must not, without reasonable excuse, fail to comply with adirection
under subsection (2).

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction:
(&) inthe case of adirection under paragraph (2)(a)—by afine not exceeding
10 penalty units; or
(b) inthe case of adirection under paragraph (2)(b)—by afine not exceeding
50 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

495 Reportson inquiries

(1) If the ACA holds a public inquiry, the ACA must prepare areport setting out its
findings as aresult of the inquiry.
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(2) If theinquiry was held because of a direction given by the Minister under section
486, the ACA must give acopy of the report to the Minister.

(3) If theinquiry was held otherwise than because of adirection given by the
Minister under section 486, the ACA must publish the report.

(4) The ACA isnot required to include in areport any material:
(a) that isof aconfidential nature; or
(b) thedisclosure of which islikely to prejudice the fair trial of a person; or
(c) that isthe subject of an order or direction under section 493 or 494.

Division 3—Inquiriesby the ACCC

496 When inquiry must be held

(1) The Minister may give the ACCC awritten direction to hold a public inquiry
under this Division about a specified matter concerning:

(a) carriage services; or
(b) content services; or
(c) thetelecommunications industry.

(2) The Minister must not give the ACCC adirection under subsection (1) to hold a
public inquiry about a matter concerning the content of a content service.

(3) If the Minister gives adirection under subsection (1) about a particular public
inquiry, the Minister may direct the ACCC to:

(a) consult with one or more specified persons, bodies or agenciesin
connection with the conduct of the inquiry; and

(b) have regard to one or more specified matters in connection with the
conduct of the inquiry.

(4) The ACCC must comply with adirection under this section.

497 When inquiry may be held

(1) Thissection appliesif the ACCC considersthat it is appropriate and practicable
to hold a public inquiry under this Division about a matter relating to the
ACCC' s telecommunications functions and powers.

(2) The ACCC may hold such an inquiry about the matter.

498 Informingthe public about an inquiry

(1) If the ACCC holds apublic inquiry, it must publish, in whatever waysit thinks
appropriate, notice of:
(a) thefact that it is holding the inquiry; and
(b) the period during which the inquiry isto be held; and
(c) the nature of the matter to which the inquiry relates; and

(d) the period within which, and the form in which, members of the public may
make submissions to the ACCC about that matter; and

(e) the mattersthat the ACCC would like such submissions to deal with; and
(f) the address or addresses to which submissions may be sent.
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(2) The ACCC need not publish at the same time or in the same way notice of all the
matters referred to in subsection (1).

499 Discussion paper

(1) After deciding to hold a public inquiry about a matter, the ACCC may cause to
be prepared a discussion paper that:
(a) identifiestheissuesthat, in the ACCC’ s opinion, are relevant to that
matter; and

(b) setsout such background material about, and discussion of, those issues as
the ACCC thinks appropriate.

(2) The ACCC must make copies of the discussion paper available at each of the
ACCC offices. The ACCC may charge areasonable price for supplying copies of
the discussion paper in accordance with this subsection.

(3) The ACCC may otherwise publish the discussion paper, including in electronic
form. The ACCC may charge afee for supplying a publication under this
subsection.

500 Written submissions and protection from civil actions

(1) The ACCC must provide areasonable opportunity for any member of the public
to make awritten submission to the ACCC about the matter to which a public
inquiry relates.

(2) For the purposes of subsection (1), the ACCC istaken not to have provided a
reasonabl e opportunity to make submissions unless there was a period of at |east
28 days during which the submissions could be made.

(3) Civil proceedings do not lie against a person in respect of loss, damage or injury
of any kind suffered by another person because of the making in good faith of a
statement, or the giving in good faith of a document or information, to the ACCC
in connection with a public inquiry under this Division.

(4) Therulein subsection (3) applies whether or not the statement is made, or the
document or information is given, in connection with awritten submission or a
public hearing.

501 Hearings
(1) The ACCC may hold hearings for the purposes of a public inquiry.

(2) Hearings may be held, for example:

(a) in order to receive submissions about the matter to which the inquiry
relates; or

(b) in order to provide aforum for public discussion of issues relevant to that
matter.

(3) At ahearing, the ACCC may be constituted by a member or members determined
in writing by the Chairperson for the purposes of that hearing.

(4) The Chairpersonisto preside at all hearings at which he or sheis present.

(5) If the Chairperson is not present at a hearing, the member specified, in an
instrument under subsection (3), as the member who isto preside at the hearing
isto preside.
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(6) The ACCC may regulate the conduct of proceedings at a hearing as it thinks
appropriate.

502 Hearingto bein public except in exceptional cases
(1) Thissection appliesto ahearing conducted under this Division.
(2) Thebasic ruleisthat the hearing must take place in public.

(3) However, the hearing, or a part of the hearing, may be conducted in private if the
ACCC is satisfied that:

(a) evidence that may be given, or amatter that may arise, during the hearing
or apart of the hearing is of a confidential nature; or

(b) hearing a matter, or part of a matter, in public would not be conducive to
the due administration of this Act.

(4) If the hearing isto be conducted in public, the ACCC must give reasonable
public naotice of the conduct of the hearing.

503 Confidential material not to be published
(1) Thissection applies to a hearing conducted under this Division.

(2 If:

(8 the hearing, or apart of the hearing, takes place in public; and

(b) the ACCC isof the opinion that:
(i) evidence or other material presented to the hearing; or
(ii) material in awritten submission lodged with the ACCC,;

is of aconfidential nature;
the ACCC may order that:
(c) the evidence or material not be published; or
(d) itsdisclosure be restricted.

(3) A person must not, without reasonable excuse, fail to comply with an order
under subsection (2).

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction by afine not exceeding 50 penalty units.
Note: See also sections 4AA and 4B of the Crimes Act 1914.

504 Direction about private hearings
(1) This section appliesto a hearing conducted under this Division.

(2) If the hearing, or a part of the hearing, takes place in private, the ACCC:
(8 must give directions as to the persons who may be present at the hearing or
the part of the hearing; and
(b) may give directions restricting the disclosure of evidence or other material
presented at the hearing or the part of the hearing.

(3) A person must not, without reasonable excuse, fail to comply with a direction
under subsection (2).

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction:
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(a) inthe case of adirection under paragraph (2)(a)—by afine not exceeding
10 penalty units; or

(b) in the case of adirection under paragraph (2)(b)—by afine not exceeding
50 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914,
505 Reportson inquiries

(1) If the ACCC holdsa public inquiry, the ACCC must prepare a report setting out
itsfindings as aresult of theinquiry.

(2) If theinquiry was held because of a direction given by the Minister under section
496, the ACCC must give acopy of the report to the Minister.

(3) If theinquiry was held otherwise than because of adirection given by the
Minister under section 496, the ACCC must publish the report.

(4) The ACCCisnot required toinclude in areport any material:
(a) that isof aconfidential nature; or
(b) thedisclosure of which islikely to prejudice the fair trial of a person; or
(c) that isthe subject of an order or direction under section 503 or 504.

506 ACCC’sother powersnot limited

This Division does not, by implication, limit the powers conferred on the ACCC
by the Trade Practices Act 1974.

Part 26—I nvestigations

507 Simplified outline

Thefollowing isasimplified outline of this Part:

*  The ACA may investigate certain matters relating to telecommunications.

508 Mattersto which thisPart applies

This Part applies to the following matters:

() acontravention of thisAct;

(b) acontravention of a code registered under Part 6;

(c) afailure by acarriage service provider to comply with an obligation, or
discharge aliability, under Part 9;

(d) amatter relating to the supply of, or arefusal or failure to supply, a
carriage service;

(e) amatter relating to the connection of, or arefusal or failure to connect,
customer equipment;

(f) amatter relating to the performance of the ACA’ s telecommunications
functions, or the exercise of the ACA’ s telecommunications powers;
except to the extent (if any) to which the matter relates to the content of a content
service.
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509 Complaintstothe ACA
(1) A person may complain to the ACA about a matter.
(2) A complaint must bein writing.

(3) A complaint must specify, as the respondent in respect of the complaint, the
person against whom the complaint is made.

(4) If it appearsto the ACA that:
(a) aperson wishesto make acomplaint; and
(b) the person requires assistance to formulate the complaint or to reduce it to
writing;
it isthe duty of the ACA to take reasonabl e steps to provide appropriate
assistance to the person.

510 Investigations by the ACA

(1) The ACA may investigate a matter of akind referred to in section 508 if:

(@) inthe case of amatter covered by paragraph 508(a)—the ACA has reason
to suspect that a person may have contravened this Act; or

(b) inany case—acomplaint is made under section 509; or
(c) inany case—the ACA thinksthat it is desirable to investigate the matter.

(2) The ACA must not conduct such an investigation if it thinks that the subject
matter of the investigation would not be a matter relevant to the performance of
any of itsfunctions.

(3) The ACA must investigate:
() amatter of akind referred to in section 508; or

(b) any other matter concerning carriage services or the telecommunications
industry;
if the Minister requests the ACA so to investigate.

511 Preliminary inquiries

If acomplaint has been made to the ACA under section 509, the ACA may make
inquiries of the respondent for the purposes of determining:

(8 whether the ACA has power to investigate the matter to which the
complaint relates; or

(b) whether the ACA should, in its discretion, investigate the matter.
512 Conduct of investigations

(1) Before beginning an investigation of a matter to which a complaint relates, the
ACA must inform the respondent that the matter is to be investigated.

(2) Aninvestigation under this Part is to be conducted as the ACA thinksfit.

(3) The ACA may, for the purposes of an investigation, obtain information from
such persons, and make such inquiries, asit thinks fit.

(4) Itisnot necessary for acomplainant or a respondent to be given an opportunity
to appear before the ACA in connection with an investigation. This subsection
has effect subject to subsection (5).
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(5) The ACA must not, as aresult of the investigation, make a finding that is adverse
to acomplainant or a respondent unless it has given the complainant or
respondent an opportunity to make submissions about the matter to which the
investigation relates.

513 Complainant and certain other personsto be informed of various matters

If the ACA decides not to investigate, or not to investigate further, a matter to
which acomplaint relates, it must, as soon as practicable and in such manner as it
thinks fit, inform the complainant and the respondent of the decision and of the
reasons for the decision.

514 Reference of mattersto Ombudsman or other responsible person

(1) If, beforethe ACA starts, or after it has started, an investigation of a matter to
which a complaint relates, the ACA forms the opinion that:

(&) acomplaint relating to that matter has been, or could have been, made by
the complainant to:

(i) the Ombudsman under the Ombudsman Act 1976; or
(ii) the Telecommunications Industry Ombudsman; or

(iii) another person or body responsible for handling complaints under a
code registered, or standard determined, under Part 6; and

(b) the matter could be more conveniently or effectively dealt with by:
(i) the Ombudsman; or
(ii) the Telecommunications Industry Ombudsman; or

(iii) another person or body responsible for handling complaints under a
code registered, or standard determined, under Part 6;

the ACA may decide not to investigate the matter, or not to investigate the matter
further, as the case may be.

(2) If the ACA decides as mentioned in subsection (1), it must:
(@) transfer the complaint to:
(i) the Ombudsman; or
(ii) the Telecommunications Industry Ombudsman; or
(i) another person or body responsible for handling complaints under a
code registered, or standard determined, under Part 6;
asthe case requires; and

(b) give written notice to the complainant stating that the complaint has been
so transferred.

(3) If the ACA decides as mentioned in subsection (1), then:

(8 inacasewhere subparagraph (1)(a)(i) applies—the ACA must give the
Ombudsman any information or documents that relate to the complaint and
that arein the ACA’ s possession or under its control; and

(b) in acase where subparagraph (1)(a)(ii) applies—the ACA may give the
Telecommunications Industry Ombudsman any information or documents
that relate to the complaint and that are in the ACA’ s possession or under
its control; and

(c) inacasewhere subparagraph (1)(a)(iii) applies—the ACA may givethe
person or body mentioned in that subparagraph:

(i) any information or documents that relate to the complaint and that are
in the ACA’ s possession or under its control; or
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(ii) copiesof, or extracts from, such information or documents.

(4) A complaint transferred under subsection (2) to the Ombudsman is taken to be a
complaint made to the Ombudsman under the Ombudsman Act 1976.

515 Reference of matterstothe ACCC

(1) If, beforethe ACA commences, or after it has commenced, an investigation of a
matter to which a complaint relates, the ACA forms the opinion that the matter
could be more conveniently or effectively dealt with by the ACCC, it may decide
not to investigate the matter, or not to investigate the matter further, as the case
may be.

(2) If the ACA so decides, it must:
(@) transfer the complaint to the ACCC; and

(b) give written notice to the complainant stating that the complaint has been
so transferred; and

(c) givetothe ACCC any information or documents that relate to the
complaint and that are in the ACA’ s possession or under its control.

(3) The ACCC may hold an investigation into the matter and, if it decidesto do so, it
must report to the ACA on:

(&) the conduct of the investigation; and
(b) any findingsthat it has made as aresult of the investigation; and
(c) the evidence and other material on which those findings were based; and

(d) such other mattersrelating to, or arising out of, the investigation as the
ACCC thinksfit.

(4) 1f the ACCC decides not to hold an investigation into the matter, it must giveto
the ACA awritten notice informing the ACA of its decision and of the reasons
for its decision.

516 Reportson investigations

(1) After concluding an investigation under subsection 510(1), the ACA may
prepare and give to the Minister areport under this section.

(2) After concluding an investigation under subsection 510(3), the ACA must
prepare and give to the Minister areport under this section.

(3) A report under this section must cover:
(&) the conduct of the investigation concerned; and
(b) any findings that the ACA has made as aresult of the investigation; and
(c) the evidence and other material on which those findings were based; and

(d) such other mattersrelating to, or arising out of, the investigation as the
ACA thinksfit or asthe Minister directs.

517 Publication of reports
(1) Thissection appliesif the ACA prepares areport under section 516.

(2) If the report was prepared under subsection 516(1), the ACA may cause the
report to be published.
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(3) If the report was prepared under subsection 516(2), the Minister may direct the
ACA to publish the report. The ACA must comply with the direction. The ACA
must not otherwise cause the report to be published.

(4) The ACA isnot required to publish, or to disclose to a person to whose affairsit
relates, areport or apart of areport if the publication or disclosure would:

(a) disclose amatter of a confidential character; or
(b) belikely to prejudice the fair trial of a person.

(5) The ACA isnot required to publish areport or part of areport if the publication
would involve the unreasonabl e disclosure of personal information about any
individual (including a deceased individual).

518 Person adversely affected by report to be given opportunity to comment

(1) Thissection appliesif the publication of amatter in areport or a part of areport
would, or would be likely to, adversely affect the interests of a person.

(2) The ACA must not publish the report or the part of the report, as the case may
be, until the ACA has given the person a reasonable period (not exceeding 30
days) to make representations, either orally or in writing, in relation to the
matter.

519 Protection from civil actions

(1) Civil proceedings do not lie against a person in respect of loss, damage or injury
of any kind suffered by another person because of any of the following acts done
in good faith:

(&) the making of a complaint under section 509;

(b) the making of a statement to, or the giving of a document or information to,
the ACA in connection with an investigation under section 510;

(c) the making of a complaint to the Telecommunications Industry
Ombudsman;

(d) subject to subsection (2), the making of a statement to, or the giving of a
document or information to, the Telecommunications Industry Ombudsman
in connection with the consideration by the Telecommunications Industry
Ombudsman of a complaint.

(2) Paragraph (1)(d) does not apply to the making of a statement, or the giving of a
document or information, by:
(8 acarrier; or
(b) aperson who isaservice provider and who is participating in the
Telecommunications Industry Ombudsman scheme under which the
Telecommunications Industry Ombudsman has been appointed.

Part 27—The ACA’sinformation-gathering powers
Division 1—Simplified outline

520 Simplified outline

Thefollowing isasimplified outline of this Part:
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* The ACA may obtain information from carriers, service providers and other
personsif the information is relevant to:

(@ the performance of any of the ACA’s telecommunications
functions; or

(b) the exercise of any of the ACA’s telecommunications powers.

*  The ACA may make record-keeping rules that apply to carriers and carriage
service providers.

Divison 2—Information-gathering powers

521 The ACA may obtain information and documents from carriersand service
providers

(1) Thissection appliesto acarrier or aservice provider if the ACA has reason to
believe that the carrier or provider:

(8 hasinformation or adocument that is relevant to:

(i) the performance of any of the ACA’ s telecommunications functions,
or

(ii) the exercise of any of the ACA’s telecommunications powers; or

(b) iscapable of giving evidence which the ACA hasreason to believeis
relevant to:

(i) the performance of any of the ACA’s telecommunications functions;
or

(ii) the exercise of any of the ACA’s telecommunications powers.

(2) The ACA may, by written notice given to the carrier or provider, require the
carrier or provider:

(a) togivetothe ACA, within the period and in the manner and form specified
in the notice, any such information; or

(b) to produceto the ACA, within the period and in the manner specified in the
notice, any such documents; or

(c) to make copies of any such documents and to produce to the ACA, within
the period and in the manner specified in the notice, those copies; or

(d) if the carrier or provider is an individual—to appear before the ACA at a
time and place specified in the notice to give any such evidence, either
orally or in writing, and produce any such documents; or

(e) if the carrier or provider is abody corporate or a public body—to cause a
competent officer of the body to appear

before the ACA at atime and place specified in the notice to give any such
evidence, either orally or in writing, and produce any such documents; or

(f) if the carrier or provider is a partnership—to cause an individua whois:
(i) apartner in the partnership; or
(ii) an employee of the partnership;
to appear before the ACA at atime and place specified in the notice to give

any such evidence, either orally or in writing, and produce any such
documents.
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(3) A carrier or service provider must comply with arequirement under subsection

).

(4) A notice given to acarrier under this section must set out the effect of the
following provisions:

(a) subsection (3);

(b) section 68;

(c) section 570;

(d) Part 1 of Schedule 1;
(e) section 525;

(f) section 526.

(5) A notice given to a service provider under this section must set out the effect of
the following provisions:

(a) subsection (3);

(b) section 101,

(c) section 570;

(d) Part 1 of Schedule 2;
(e) section 525;

(f) section 526.

522 The ACA may obtain infor mation and documents from other persons

(1) Thissection appliesto aperson if the ACA has reason to believe that the person:
(8 hasinformation or adocument that is relevant to:

() the performance of any of the ACA’s telecommunications functions;
or

(ii) the exercise of any of the ACA’s telecommunications powers; or

(b) iscapable of giving evidence which the ACA hasreason to believeis
relevant to:

(i) the performance of any of the ACA’s telecommunications functions,
or

(i) the exercise of any of the ACA’s telecommunications powers.

(2) The ACA may, by written notice given to the person, require the person:
(a) togivetothe ACA, within the period and in the manner and form specified
in the notice, any such information; or
(b) to produce to the ACA, within the period and in the manner specified in the
notice, any such documents; or
(c) to make copies of any such documents and to produce to the ACA, within
the period and in the manner specified in the notice, those copies; or
(d) if the person is an individual—to appear before the ACA at atime and
place specified in the notice to give any such evidence, either oraly or in
writing, and produce any such documents; or
(e) if the personisabody corporate or a public body—to cause a competent
officer of the body to appear before the ACA at atime and place specified
in the notice to give any such evidence, either orally or in writing, and
produce any such documents; or
(f) if the person is a partnership—to cause an individual who is:
(i) apartner in the partnership; or
(if) an employee of the partnership;
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to appear before the ACA at atime and place specified in the notice to give

any such evidence, either orally or in writing, and produce any such
documents.

(3) A person must comply with arequirement under subsection (2).

(4) A person who intentionally or recklessly contravenes subsection (3) is guilty of
an offence punishable on conviction by afine not exceeding 20 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

(5) A notice under this section must set out the effect of the following provisions:
(a) subsection (4);
(b) section 525;
(c) section 526.

523 Copying documents—r easonable compensation

A person is entitled to be paid by the ACA reasonable compensation for
complying with a requirement covered by paragraph 521(2)(c) or 522(2)(c).

524 Sdlf-incrimination

(1) Anindividua is not excused from giving information or evidence or producing a
document or a copy of a document under this Division on the ground that the
information or evidence or the production of the document or copy might tend to
incriminate the individual or expose the individual to a penalty.

(2) However:

(a) giving theinformation or evidence or producing the document or copy; or

(b) any information, document or thing obtained as a direct or indirect

consequence of giving the information or evidence or producing the
document or copy;

is not admissible in evidence against the individual in:

(c) criminal proceedings other than proceedings under, or arising out of,
subsection 522(4) or section 525 or 526; or

(d) proceedings under section 570 for recovery of apecuniary penalty in
relation to a contravention of section 521.

525 Giving false or misleading information or evidence

A person must not, under section 521 or 522, intentionally or recklessly give
information or evidence that is false or misleading.

Penalty: Imprisonment for 12 months.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

526 Provision of false or misleading documents

(1) A person must not, under section 521 or 522, produce a document, or a copy of a

document, that, to the knowledge of the person, isfalse or misleading in a
material particular.

Penalty: Imprisonment for 12 months.
Note: See also sections 4AA and 4B of the Crimes Act 1914.
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(2) Subsection (1) does not apply to a person who produces a document, or a copy of
a document, that, to the knowledge of the person, isfalse or misleading in a
material particular if the document or copy is accompanied by awritten
statement signed by the person or, in the case of a body corporate, by a
competent officer of the body corporate:

(8 stating that the document or copy is, to the knowledge of the first-
mentioned person, false or misleading in amaterial particular; and
(b) setting out, or referring to, the material particular in which the document or

copy is, to the knowledge of the first-mentioned person, false or
misleading.

527 Copiesof documents

(1) The ACA may inspect adocument or copy produced under this Division and
may make and retain copies of, or take and retain extracts from, such a
document.

(2) The ACA may retain possession of a copy of adocument produced in accordance
with areguirement covered by paragraph 521(2)(c) or 522(2)(c).

528 ACA may retain documents

(1) The ACA may take, and retain for as long as is necessary, possession of a
document produced under this Division.

(2) The person otherwise entitled to possession of the document is entitled to be
supplied, as soon as practicable, with a copy certified by the ACA to be atrue
copy.

(3) The certified copy must be received in all courts and tribunals as evidence as if it
were the original.

(4) Until acertified copy is supplied, the ACA must, at such times and places as the
ACA thinks appropriate, permit the person otherwise entitled to possession of the
document, or a person authorised by that person, to inspect and make copies of,
or take extracts from, the document.

Division 3—Recor d-keeping rules

529 ACA may make record-keeping rules

(1) The ACA may, by written instrument, make rules for and in relation to requiring
one or more specified carriers or one or more specified carriage service providers
to keep and retain records. Rules under this subsection are to be known as
record-keeping rules.

Note: Carriers and carriage service providers may be specified by name, by inclusionin a
specified class or in any other way.

(2) Therules may specify the manner and form in which the records are to be kept.

(3) If therules apply to a particular carrier or carriage service provider, the ACA
must give the carrier or provider a copy of the rules.

(4) The ACA must not exercise its powers under this section so as to require the
keeping or retention of records unless the records contain, or will contain,
information that is relevant to:
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(a) the performance by the ACA of afunction, or the exercise by the ACA of a
power, conferred on the ACA by or under Part 5 (which deals with the
monitoring of the performance of carriers and carriage service providers);
or

(b) the performance by the ACA of afunction, or the exercise by the ACA of a
power, conferred on the ACA by or under Part 7 (which deals with
universal service).

Note: Under section 521, the ACA may require acarrier or carriage service provider to
produce a document (including a record kept in accordance with the record-keeping
rules).

530 Compliance with record-keeping rules

A carrier or carriage service provider must comply with any record-keeping rules
that are applicable to the carrier or provider.

531 Incorrect records

(1) A person must not, in purported compliance with a requirement imposed by the
record-keeping rules, make a record of any matter or thing in such away that it
does not correctly record the matter or thing.

(2) A personwho intentionally or recklessly contravenes subsection (1) is guilty of
an offence punishable on conviction by afine not exceeding 100 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

Part 28—Enforcement
Division 1—Simplified outline

532 Simplified outline

The following is asimplified outline of this Part:

* A person may be appointed as an inspector.

*  Searchesrelating to offences against Part 21 (technical regulation) may be
conducted:

(@) under the authority of a search warrant; or
(b)  with the consent of the owner or occupier concerned; or
(c) inanemergency.

®  Searchesto monitor compliance with Part 21 (technical regulation) may be
conducted with the consent of the occupier concerned.

* Aninspector may require the production of a carrier licence.
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* Aninspector may require the giving of certain information, and the
production of certain documents, relevant to compliance with Part 21
(technical regulation).

* A court may order forfeiture of goods used or otherwise involved in the
commission of an offence against this Act.

Division 2—Inspectorsand identity cards

533 Inspectors

(1) A personisaninspector for the purposes of a particular provision of this Act if:
(a) the personisan officer appointed by the ACA, by written instrument, to be
an inspector:
(i) for the purposes of this Act in general; or
(ii) for the purposes of that provision; or
(b) the person isan officer included in a class of officers appointed by the
ACA, by notice in the Gazette, to be inspectors:
(i) for the purposes of this Act in genera; or
(ii) for the purposes of that provision; or
(c) if the person is a member (other than a special member) of the Australian
Federal Police or of the police force of a Territory.

(2) Inthissection:

Commonwealth officer means:

(a) aperson who, whether on afull-time or a part-time basis, and whether in a
permanent capacity or otherwise:

(i) isinthe service or employment of the Commonwealth, the
Administration of an external Territory or an authority of the
Commonwealth; or

(ii) holds or performsthe duties of any office or position established by or
under alaw of the Commonwealth or an external Territory; or

(b) amember of the Defence Force.

officer means:
(8 aCommonwealth officer; or
(b) aState officer.

State includes:
(&) the Australian Capital Territory; and
(b) the Northern Territory.

State officer means a person who, whether on afull-time basis or a part-time
basis and whether in a permanent capacity or otherwise:

(@) isinthe service or employment of a State or an authority of a State; or

(b) holdsor performs the duties of any office or position established by or
under alaw of a State;

and includes a member of a police force of a State.
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534 |dentity cards

(1) The ACA may issue an identity card to an inspector, other than a member of a
police force, in aform approved, in writing, by the ACA.

(2) A person who ceases to be an inspector must, as soon as practicable, return his or
her identity card to the ACA.

(3) A person must not, without reasonable excuse, intentionally or recklessly
contravene subsection (2).

Penalty: 5 penalty units.
Note: See also sections 4AA and 4B of the Crimes Act 1914.

Division 3—Search warrantsrelating to offences against Part 21

535 Magistrate may issue warrant

Q) If:

(d) aninformation on oath islaid before a magistrate alleging that an inspector
suspects on reasonable grounds that there may be on any land, or in or on
any premises, vessel, aircraft or vehicle:

(i) anything in respect of which an offence against Part 21 has been
committed; or
(if) anything that may afford evidence about the commission of an
offence against Part 21; or
(iii) anything that was used, or isintended to be used, for the purposes of
committing an offence against Part 21; and

(b) theinformation sets out those grounds;

the magistrate may issue a search warrant authorising the inspector named in the
warrant, with such assistance, and by such force, asis necessary and reasonable,
to enter the land, premises, vessdl, aircraft or vehicle and exercise the powers
referred to in paragraphs 542(2)(b), (c) and (d), in respect of the thing.

(2) A referencein this section to an offence against Part 21 includes areference to
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relatesto Part 21 of this Act.

536 Reasonablegroundsfor issuing warrant etc.

A magistrate is not to issue a warrant under section 535 unless:

(a) theinformant or some other person has given to the magistrate, either
orally or by affidavit, such further information (if any) as the magistrate
reguires concerning the grounds on which the issue of the warrant is being
sought; and

(b) the magistrate is satisfied that there are reasonable grounds for issuing the
warrant.

537 Contentsof warrant

The following must be stated in awarrant issued under section 535:

(a) the purpose for which the warrant isissued, and the nature of the offencein
relation to which the entry and search are authorised,;
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(b) whether entry is authorised to be made at any time of the day or night or
during specified hours of the day or night;

(c) adescription of the kind of things to be seized;

(d) aday, not later than 7 days after the day of issue of the warrant, upon
which the warrant ceases to have effect.

538 Warrantsmay be issued by telephone etc.

If, because of circumstances of urgency, an inspector thinks it necessary to do so,
the inspector may apply to a magistrate for a warrant under section 535 by
telephone, telex, fax or other electronic means.

539 Provisionsrelating to issue of warrant by telephone etc.

(1) Before applying under section 538 for a warrant, an inspector must prepare an
information of akind referred to in section 535 that sets out the grounds on
which the issue of the warrant is being sought. However, the inspector may, if it
is necessary to do so, make the application before the information has been
sworn.

(2) If the magistrate to whom an application under section 538 is made is satisfied:
(a) after having considered the terms of the information prepared under
subsection (1); and
(b) after having received such further information (if any) as the magistrate
requires concerning the grounds on which the issue of the warrant is being
sought;
that there are reasonable grounds for issuing the warrant, the magistrate must
complete and sign such a search warrant as the magistrate would issue under
section 535 if the application had been made under that section.

(3) If the magistrate signs awarrant under subsection (2):
() the magistrate must:
(i) inform the inspector of the terms of the warrant; and

(if) inform the inspector of the day on which and the time at which the
warrant was signed; and

(iii) inform the inspector of the day (not more than 7 days after the
magistrate completes and signs the warrant) on which the warrant
ceases to have effect; and

(iv) record on the warrant the reasons for issuing the warrant; and
(b) theinspector must:

(i) complete aform of warrant in the same terms as the warrant
completed and signed by the magistrate; and

(if) write on it the magistrate’ s name and the day on which and the time at
which the warrant was signed.

(4) Theinspector must, not later than the day after the date of expiry or execution of
the warrant, whichever is the earlier, send to the magistrate:

(@) theform of warrant completed by the inspector; and
(b) theinformation duly sworn in connection with the warrant.

(5) On receiving the documents referred to in subsection (4), the magistrate must:
(@) attach to them the warrant signed by the magistrate; and
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(b) deal with the documents in the way which the magistrate would have dealt
with the information if the application for the warrant had been made under
section 535.

(6) A form of warrant duly completed by an inspector under subsection (3), if itisin
accordance with the terms of the warrant signed by the magistrate, is authority
for an entry, search, seizure or other exercise of a power that the warrant so
signed authorises.

540 Proceedingsinvolving warrant issued by telephone etc.

If:

(a) itismateria in any proceedings for a court to be satisfied that an entry,
search, seizure or other exercise of power was authorised in accordance
with section 539; and

(b) awarrant signed by a magistrate under section 539 authorising the entry,
search, seizure or other exercise of power is not produced in evidence;

the court is to assume, unless the contrary is proved, that the entry, search,
seizure or other exercise of power was not authorised by such awarrant.

Division 4—Searches and seizuresrelating to offences against Part 21

541 When isathing connected with an offence?

For the purposes of this Division, athing is connected with a particular offence
ifitis:

(&) athingin respect of which the offence has been committed; or

(b) athing that may afford evidence about the commission of the offence; or

(c) athing that was used, or isintended to be used, for the purposes of
committing the offence.

542 Offence-related searches and seizures

(1) Thissection appliesif an inspector suspects on reasonable grounds that thereis
on any land, or on or in any premises, vessel, aircraft or vehicle anything
connected with a particular offence against Part 21.

(2) Theinspector may, with the consent of the owner or occupier of the land,
premises, vessel, aircraft or vehicle, or in accordance with awarrant issued under
Division 3:

(a) enter the land, premises, vessdl, aircraft or vehicle; and

(b) search the land, premises, vessel, aircraft or vehicle; and

(c) break open and search a cupboard, drawer, chest, trunk, box, package or
other receptacle, whether a fixture or not, in which the inspector suspects
on reasonable grounds there to be anything of akind referred to in
subsection (1); and

(d) examine and seize anything that the inspector suspects on reasonable
grounds to be connected with the offence.

(3) If aninspector may enter avessel, aircraft or vehicle under subsection (2), the
inspector may, for that purpose and for the purpose of exercising a power
referred to in paragraph (2)(b), (c) or (d), stop and detain the vessel, aircraft or
vehicle.
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(4) A referencein this section to an offence against Part 21 includes areferenceto
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relates to Part 21 of this Act.

543 Production of identity card etc.

(1) Aninspector (other than a member of a police force who isin uniform) who
proposes to enter land or premises under section 542 must:

(&) inthe case of amember of a police force—produce, for inspection by the
owner or occupier of the land or premises written evidence of the fact that
the inspector is amember of a police force; or

(b) inany other case—produce the inspector’ s identity card for inspection by
the owner or occupier;

and, if the inspector failsto do so, he or she is not authorised to enter the land or
premises.

(2) If theentry isin accordance with awarrant issued under Division 3, the inspector
is taken not to have complied with subsection (1) unless he or she also produces
the warrant for inspection by the owner or occupier.

544 Evidence of commission of other offences

(1) If:
(8 inthe course of searching, in accordance with awarrant issued under
Division 3, for aparticular thing in relation to a particular offence, an

inspector finds a thing that the inspector believes on reasonable groundsto
be:

(i) athing that is connected with the offence, athough not the thing
specified in the warrant; or
(if) athing that is connected with another offence against Part 21; and

(b) theinspector believes, on reasonable grounds, that it is necessary to seize
that thing in order to prevent its concealment, loss or destruction, or its use
in committing, continuing or repeating the offence or the other offence;

the warrant is taken to authorise the inspector to seize that thing.

(2) A referencein this section to an offence against Part 21 includes areference to
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relatesto Part 21 of this Act.

545 Emergency entry, search and seizure

(1) If aninspector has reasonable grounds to believe:

(a) that aperson is carrying anything that is connected with an offence against
Part 21; and

(b) that the exercise of the powers under this section is necessary to prevent the
concealment, loss or destruction of athing connected with a particular
offence;

the inspector may:

(c) search the person, the person’s clothing and any property in the person’s
immediate control; and

(d) seize any thing found in the course of the search;
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s0 long as those powers are exercised in circumstances of such seriousness and
urgency asto require and justify the immediate exercise of those powers without
the authority of awarrant issued under Division 3.

(2) If aninspector has reasonable grounds to believe:
(a) that thereisonany land or on or in any premises, vessel, aircraft or vehicle
any thing that is connected with a particular offence against Part 21; and
(b) that the exercise of powers conferred under this section is necessary to
prevent the concealment, loss or destruction of the thing;
the ingpector may, with such assistance as the inspector thinksfit, and if
necessary by force:
(c) enter theland, premises, vessel, aircraft or vehicle; and
(d) search for the thing; and
(e) seize any such thing found in the course of the search;
so long as those powers are exercised in circumstances of such seriousness and
urgency as to require and justify the immediate exercise of those powers without
the authority of awarrant issued under Division 3.

(3) If aningpector may enter avessel, aircraft or vehicle under subsection (2), the
inspector may, for that purpose and for the purpose of exercising a power
referred to in paragraph (2)(d) or (e), stop and detain the vessdl, aircraft or
vehicle,

(4) A referencein this section to an offence against Part 21 includes areference to
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relates to Part 21 of this Act.

546 Retention of things seized

(1) If aninspector seizes athing under this Division, the inspector or the ACA may
retain it until:
() theend of the period of 60 days after the seizure; or
(b) if proceedings for an offence against, or arising out of, this Act in respect
of which the thing may afford evidence are instituted within that period—
the proceedings (including any appeal to a court in relation to those
proceedings) are completed.

(2) The ACA may, by written instrument, authorise athing seized under this
Division to be released to the owner, or to the person from whom it was seized,
either:

() unconditionally; or

(b) on such conditions as the ACA thinks fit, including conditions as to giving
security for payment of itsvalue if it isforfeited under section 551.

Division 5—Searchesto monitor compliance with Part 21

547 Searchesto monitor compliance with Part 21

(1) Aninspector may, to the extent that it is reasonably necessary for the purpose of
ascertaining whether Part 21 has been complied with, enter, at any time during
the day or night, any premises that the inspector has reasonable cause to believe
are premises to which this section applies and:

(a) search the premises; or
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(b) inspect and take photographs, or make sketches, of the premises or any
substance or thing at the premises; or

(c) inspect any document kept at the premises; or
(d) remove, or make copies of, any such document.
This section has effect subject to subsections (2) and (3).

(2) Aninspector may not, under subsection (1), enter premises that are aresidence
unless the occupier of the premises has consented to the entry.

(3) Aninspector isnot entitled to exercise any powers under subsection (1) in
relation to premisesif:

(a) the occupier of the premises has required the inspector to produce his or
her identity card for inspection by the occupier; and

(b) theinspector failsto comply with the requirement.

(4) Thissection appliesto premises at which:
(a) activitiesthat are the subject of regulation under Part 21 are engaged in; or
(b) recordsrelating to any such activities are kept.

Divison 6—Other powers of inspectors

548 General powersof inspectors

(1) Aninspector may:
(a) require a person whom he or she suspects on reasonabl e grounds of having
done an act in respect of which the person is required to hold:
(i) acarrier licence; or
(if) aconnection permit; or
(iii) acabling licence;
to produce the licence or permit (as the case may be), or evidence of its
existence and contents; and

(b) require a person to produce evidence of having applied alabel in
accordance with an obligation imposed on the person under section 407;
and

(c) require aperson who has been required under paragraph 408(5)(a) or (d)
to:

(i) obtain awritten statement from a certification body certifying that
customer equipment or customer cabling complies with a specified
section 376 standard; or

(ii) obtain awritten statement from a competent body stating that
reasonabl e efforts have been made to avoid a contravention of a
specified section 376 standard;

to produce the statement, or evidence of its existence and contents; and

(d) require a person who has been required under paragraph 408(5)(b) to have
customer equipment or customer cabling tested by arecognised testing
authority to produce evidence of the testing; and

(e) require aperson who has been required under subsection 408(6) to retain:
(i) records; or
(if) adeclaration; or
(iii) acopy of adeclaration;
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(2)

3)

for aparticular period to produce those records, that declaration or that copy, so
long as the inspector does not require the production of those records, that
declaration or that copy after the end of that period.

A person must not, without reasonable excuse, intentionally or recklessly
contravene a requirement under this section.

Penalty: 20 penalty units
Note: See also sections 4AA and 4B of the Crimes Act 1914.

In this section:

application, in relation to alabel, has the same meaning as in Division 7 of Part
21.

certification body has the same meaning asin Division 7 of Part 21.
competent body has the same meaning asin Division 7 of Part 21.

recognised testing authority has the same meaning as in Division 7 of Part 21.

549 Power to requireinformation etc.

D)

(2)

3)

(4)

An inspector who has entered land, premises, avessel, an aircraft or avehicle
under Division 4 or 5 may, to the extent that is reasonably necessary for the
purpose of ascertaining whether Part 21 has been complied with, require the
person to:

() answer any questions put by the inspector; and
(b) produce any documents requested by the inspector.

An inspector is not entitled to make a requirement of a person under subsection
(1) unless:

(a) theinspector produces his or her identity card for inspection by the person;
or

(b) theinspector isamember of a police force and iswearing the uniform of
that police force.

A person must not, without reasonable excuse, intentionally or recklessly
contravene a requirement made of the person under subsection (1).

Penalty: 20 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

Anindividual is excused from giving information or producing a document

under this section if the information or the production of the document might
tend to incriminate the individual or expose the individual to a penalty.

550 Retention of documents

If:
(8 aninspector removes a document from any land, premises, vessel, aircraft
or vehicle under section 542 or 547; or
(b) aperson produces a document to an inspector in accordance with a
regquirement under subsection 549(1);
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then:

(c) theinspector may retain possession of the document for such period asis
necessary and reasonable for the purpose of ascertaining whether Part 21
has been complied with; and

(d) during that period, the inspector must permit a person who would be
entitled to inspect the document if it were not in the inspector’ s possession
to inspect the document at all reasonable times.

Division 7—Forfeiture

551 Court may order forfeiture

(1) If acourt convicts a person of an offence against this Act, the court may order
the forfeiture to the Commonwealth of anything used or otherwise involved in
the commission of the offence.

(2) A referencein this section to an offence against this Act includes areferenceto
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relates to this Act.

552 Forfeited goods may be sold

A thing forfeited under section 551

(8 may be sold or otherwise disposed of in accordance with the directions of
the ACA; and

(b) pending such directions, must be kept in such custody as the ACA directs.
Division 8—Future offences

553 Offencesthat are going to be committed

(1) If:
(a) there are reasonable grounds for suspecting that an offence against this Act
is going to be committed; and
(b) the commission of that offence would pose a threat to the safety of human
life or cause substantial loss or damage;

this Part appliesin relation to the offence asif there were reasonable grounds for
suspecting that it had been committed.

(2) A referencein this section to an offence against this Act includes areference to
an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes Act
1914 that relates to this Act.

Part 29—Review of decisions

554 Simplified outline

The following is asimplified outline of this Part:

®*  Certain decisions of the ACA may be reviewed by the Administrative
Appeals Tribunal following a process of internal reconsideration by the
ACA.
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555 Decisionsthat may be subject to reconsideration by the ACA

An application may be made to the ACA for reconsideration of adecision of a
kind specified in Part 1 of Schedule 4.

556 Deadlinesfor reaching certain decisions

(1) Thissection appliesto adecision of akind referred to in section 555, other than a
decision of akind specified in Part 2 of Schedule 4.

(2) If this Act providesfor a person to make an application to the ACA for such a
decision, the ACA must make the decision:
(a) within 90 days after receiving the application; or
(b) if the ACA has, within those 90 days, given the applicant awritten request
for further information about the application—within 90 days after
receiving that further information.

(3) The ACA istaken, for the purposes of this Part, to have made a decision to
refuse the application if it has not informed the applicant of its decision before
the end of the relevant period of 90 days.

557 Statementsto accompany notification of decisions

(1) If the ACA makes adecision of akind referred to in section 555 and gives
written notice of the decision to a person whose interests it affects, the notice
must include:

(a) astatement to the effect that a person affected by the decision may, if he or
sheis dissatisfied with the decision, seek a reconsideration of the decision
by the ACA under subsection 558(1); and

(b) astatement to the effect that, if a person who has applied for a
reconsideration is dissatisfied with the ACA’ s decision on the
reconsideration:

(i) subject to the Administrative Appeals Tribunal Act 1975, application
may be made to the Administrative Appeals Tribunal for review of the
decision on that reconsideration; and

(ii) the person may request a statement under section 28 of that Act in
relation to the decision on that reconsideration.

(2) Failure to comply with this section does not affect the validity of a decision.

558 Applicationsfor reconsideration of decisions

(1) A person affected by a decision of akind referred to in section 555 who is
dissatisfied with the decision may apply to the ACA for the ACA to reconsider
the decision.

(2) The application must:
(8 beinaform approved in writing by the ACA; and
(b) set out the reasons for the application.

(3) The application must be made within:
(8) 28 days after the applicant isinformed of the decision; or
(b) if, either before or after the end of that period of 28 days, the ACA extends

the period within which the application may be made—the extended period
for making the application.
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(4) Anapproved form of an application may provide for verification by statutory
declaration of statementsin applications.

559 Reconsideration by the ACA

(1) Upon receiving such an application, the ACA must:
(a) reconsider the decision; and
(b) affirm, vary or revoke the decision.

(2) The ACA’sdecision on reconsideration of adecision has effect asif it had been
made under the provision under which the original decision was made.

(3) The ACA must giveto the applicant a notice stating its decision on the
reconsideration together with a statement of its reasons for its decision.

560 Deadlinesfor reconsiderations

(1) The ACA must make its decision on reconsideration of a decision within 90 days
after receiving an application for reconsideration.

(2) The ACA istaken, for the purposes of this Part, to have made a decision
affirming the original decision if it has not informed the applicant of its decision
on the reconsideration before the end of the period of 90 days.

561 Statementsto accompany notification of decisionson reconsideration

(1) A notice under subsection 559(3) notifying the applicant that a decision has been
affirmed or varied must include:

() astatement to the effect that a person affected by the decision so affirmed
or varied may, subject to the

Administrative Appeals Tribunal Act 1975, if he or sheis dissatisfied with
the decision so affirmed or varied, apply to the Administrative Appeals
Tribunal for review of the decision; and

(b) astatement to the effect that the person may request a statement under
section 28 of that Act in relation to the decision so affirmed or varied.

(2) Failureto comply with this section does not affect the validity of adecision.

562 Review by the Administrative Appeals Tribunal

Applications may be made to the Administrative Appeals Tribunal to review a
decision of akind referred to in section 555 if the ACA has affirmed or varied
the decision under section 559.

Part 30—I njunctions

563 Simplified outline

Thefollowing isasimplified outline of this Part:

e The Federa Court may grant injunctionsin relation to contraventions of this
Act.
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564 Injunctions
Restraining injunctions

(1) If aperson has engaged, is engaging or is proposing to engage, in any conduct in
contravention of this Act, the Federal Court may, on the application of the
Minister, the ACA or the ACCC, grant an injunction:

(a) restraining the person from engaging in the conduct; and
(b) if, inthe court’s opinion, it is desirable to do so—requiring the person to do
something.

Performance injunctions

(2) If:
(a) aperson hasrefused or failed, or isrefusing or failing, or is proposing to
refuse or fail, to do an act or thing; and
(b) therefusal or failure was, is or would be a contravention of this Act;

the Federal Court may, on the application of the Minister, the ACA or the
ACCC, grant an injunction requiring the person to do that act or thing.

Limit on standing of the ACA

(3) Despite subsections (1) and (2), the ACA is not entitled to apply for an
injunction in relation to a contravention of:

(a) thecarrier licence condition set out in Part 1 of Schedule 1 in so far as that
condition relates to section 369; or

(b) acarrier licence condition set out in Part 3 or 4 of Schedule 1; or

(c) theservice provider rule set out in Part 1 of Schedule 2 in so far asthat rule
relates to section 369; or

(d) the carrier licence condition set out in section 152AZ of the Trade
Practices Act 1974; or

(e) the service provider rule set out in subsection 152BA(2) of the Trade
Practices Act 1974.

Note 1: Section 369 deals with Rules of Conduct under section 367.

Note 2: Parts 3 and 4 of Schedule 1 deal with access to supplementary facilities and network
information.

Note 3: Section 152AZ of the Trade Practices Act 1974 deals with standard access obligations.

Note 4: Subsection 152BA (2) of the Trade Practices Act 1974 provides that a carriage service
provider must comply with any standard access obligations that are applicable to the
provider.

565 Interim injunctions

Grant of interiminjunction

(1) If an application is made to the court for an injunction under section 564, the
court may, before considering the application, grant an interim injunction
restraining a person from engaging in conduct of akind referred to in that
section.
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No undertakings as to damages

(2) Thecourt is not to require an applicant for an injunction under section 564, as a
condition of granting an interim injunction, to give any undertakings asto
damages.

566 Discharge etc. of injunctions

The court may discharge or vary an injunction granted under this Part.

567 Certain limitson granting injunctions not to apply
Restraining injunctions

(1) The power of the court under this Part to grant an injunction restraining a person
from engaging in conduct of a particular kind may be exercised:

(@) if the court is satisfied that the person has engaged in conduct of that
kind—whether or not it appears to the court that the person intendsto
engage again, or to continue to engage, in conduct of that kind; or

(b) if it appearsto the court that, if an injunction is not granted, it islikely that
the person will engage in conduct of that kind—whether or not the person
has previously engaged in conduct of that kind and whether or not thereis
an imminent danger of substantial damage to any person if the person
engages in conduct of that kind.

Performance injunctions

(2) The power of the court to grant an injunction requiring a person to do an act or
thing may be exercised:

(8 if the court is satisfied that the person has refused or failed to do that act or
thing—whether or not it appears to the court that the person intends to
refuse or fail again, or to continue to refuse or fail, to do that act or thing;
or

(b) if it appearsto the court that, if an injunction is not granted, it is likely that
the person will refuse or fail to do that act or thing—whether or not the
person has previously refused or failed to do that act or thing and whether
or not thereis an imminent danger of substantial damage to any person if
the person refuses or fails to do that act or thing.

568 Other powers of the court unaffected

The powers conferred on the court under this Part are in addition to, and not
instead of, any other powers of the court, whether conferred by this Act or
otherwise.

Part 31—Civil penalties

569 Simplified outline

The following is asimplified outline of this Part:

®*  Pecuniary penalties are payable for contraventions of civil penalty
provisions.
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570 Pecuniary penaltiesfor contravention of civil penalty provisions

(1) If the Federal Court is satisfied that a person has contravened a civil penalty
provision, the Court may order the person to pay to the Commonweal th such
pecuniary penalty, in respect of each contravention, as the Court determinesto be

appropriate.

(2) Indetermining the pecuniary penalty, the Court must have regard to all relevant
meatters, including:
(&) the nature and extent of the contravention; and

(b) the nature and extent of any loss or damage suffered as aresult of the
contravention; and

(c) the circumstances in which the contravention took place; and

(d) whether the person has previously been found by the Court in proceedings
under this Act to have engaged in any similar conduct.

(3) The pecuniary penalty payable under subsection (1) by a body corporate is not to
exceed:

(8 inthe case of acontravention of subsection 68(1) or (2) or 101(1) or (2)—
$10 million for each contravention; or

(b) inany other case—$250,000 for each contravention.

(4) The pecuniary penalty payable under subsection (1) by a person other than a
body corporate is not to exceed $50,000 for each contravention.

(5) If conduct constitutes a contravention of 2 or more civil penalty provisions,
proceedings may be instituted under this Act against a person in relation to the
contravention of any one or more of those provisions. However, the person is not
liable to more than one pecuniary penalty under this section in respect of the
same conduct. This subsection has effect subject to subsection (6).

(6) If conduct constitutes a contravention of:
(8 section 68 or 101; and
(b) one or more other civil penalty provisions,

proceedings must not be instituted under this Act against the person in relation to
the contravention of section 68 or 101, as the case may be.

571 Civil action for recovery of pecuniary penalties

(1) The Minister, the ACA or the ACCC may institute a proceeding in the Federa
Court for the recovery on behalf of the Commonwealth of a pecuniary penalty
referred to in section 570.

(2) A proceeding under subsection (1) may be commenced within 6 years after the
contravention.

(3) Despite subsection (1), the ACA isnot entitled to institute a proceeding for the
recovery of apecuniary penalty in respect of a contravention of:

(a) thecarrier licence condition set out in Part 1 of Schedule 1 in so far as that
condition relates to section 369; or

(b) acarrier licence condition set out in Part 3 or 4 of Schedule 1; or

(c) theservice provider rule set out in Part 1 of Schedule 2 in so far asthat rule
relates to section 369; or

(d) the carrier licence condition set out in section 152AZ of the Trade
Practices Act 1974; or
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(e) the service provider rule set out in subsection 152BA(2) of the Trade
Practices Act 1974.

Note 1: Section 369 deals with Rules of Conduct under section 367.

Note 2: Parts 3 and 4 of Schedule 1 deal with access to supplementary facilities and network
information.

Note3:  Section 152AZ of the Trade Practices Act 1974 deals with standard access obligations.

Note 4: Subsection 152BA (2) of the Trade Practices Act 1974 provides that a carriage service
provider must comply with any standard access obligations that are applicable to the
provider.

572 Criminal proceedings not to be brought for contravention of civil penalty
provisions

Criminal proceedings do not lie against a person only because the person has
contravened acivil penalty provision.

Part 32—Vicarious liability

573 Simplified outline

The following is asimplified outline of this Part:

*  ThisPart deals with the proof of matters that involve employees, agents etc.

574 Proceedingsunder thisAct

A referencein this Part to a proceeding under this Act includes a reference to:
(&) an action under this Act; and
(b) aproceeding for an offence against:
(i) thisAct; or
(ii) an offence created by section 6, 7 or 7A or subsection 86(1) of the
Crimes Act 1914 that relates to this Act.

575 Liability of corporations

Sate of mind

(1) If, inaproceeding under this Act in respect of conduct engaged in by a
corporation, it is necessary to establish the state of mind of the corporation, it is
sufficient to show that:

(a) adirector, employee or agent of the corporation engaged in that conduct;
and

(b) thedirector, employee or agent was, in engaging in that conduct, acting
within the scope of hisor her actual or apparent authority; and

(c) thedirector, employee or agent had that state of mind.

Conduct

(2 If:
() conduct is engaged in on behalf of a corporation by a director, employee or
agent of the corporation; and
(b) the conduct iswithin the scope of his or her actual or apparent authority;
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the conduct is taken, for the purposes of a proceeding under this Act, to have
been engaged in by the corporation unless the corporation establishes that it took
reasonabl e precautions and exercised due diligence to avoid the conduct.

Extended meaning of state of mind

(3) A referencein subsection (1) to the state of mind of a person includes areference
to:

() the knowledge, intention, opinion, belief or purpose of the person; and
(b) the person’sreasons for the intention, opinion, belief or purpose.

Extended meaning of director

(4) A referencein this section to adirector of acorporation includes areferenceto a
constituent member of abody corporate incorporated for a public purpose by a
law of the Commonwealth, a State or a Territory.

Extended meaning of engaging in conduct

(5) A referencein this section to engaging in conduct includes areference to failing
or refusing to engage in conduct.

576 Liability of personsother than corporations

This section does not apply to proceedings for certain offences

(1) Thissection does not apply to proceedings for:
() an offence against section 42; or

(b) an offence created by section 6, 7 or 7A or subsection 86(1) of the Crimes
Act 1914 that relates to section 42 of this Act.

Sate of mind

(2) If, in proceedings under this Act in respect of conduct engaged in by a person
other than a corporation, it is necessary to establish the state of mind of the
person, it is sufficient to show that:

(&) the conduct was engaged in by an employee or agent of the person within
the scope of his or her actual or apparent authority; and

(b) the employee or agent had that state of mind.

Conduct

(3) If:
(8 conduct is engaged in on behalf of a person other than a corporation by an
employee or agent of the person; and

(b) the conduct iswithin the employee’s or agent’s actual or apparent
authority;

the conduct is taken, for the purposes of a proceeding under this Act, to have
been engaged in by the person unless the person establishes that he or she took
reasonabl e precautions and exercised due diligence to avoid the conduct.

Limitation on imprisonment

(4) Despite any other provision of thisAct, if:
(a) apersonisconvicted of an offence; and
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(b) the person would not have been convicted of the offence if subsections (2)
and (3) had not been in force;

the person is not liable to be punished by imprisonment for that offence.

Extended meaning of state of mind

(5) A referencein this section to the state of mind of a person includes a reference
to:

(a) the knowledge, intention, opinion, belief or purpose of the person; and
(b) the person’sreasons for the intention, opinion, belief or purpose.

Extended meaning of engaging in conduct

(6) A referencein this section to engaging in conduct includes areference to failing
or refusing to engage in conduct.

Part 33—False or misleading statements

577 Simplified outline

Thefollowing isasimplified outline of this Part:

* Itisan offenceto make afalse statement in connection with the operation of
this Act.

578 False or miseading statements

(1) A personwho intentionally or recklessly:
(8 makes a statement to aregulator that is false or misleading in a material
particular; or
(b) omits from a statement made to aregulator any matter or thing without
which the statement is misleading in amaterial particular;
is guilty of an offence punishable on conviction by afine not exceeding 100
penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.
(2) Inthissection:

regulator means a person exercising powers or performing functions under or in
relation to this Act (other than Part 27).

statement made to a regulator means a statement made to aregulator orally, in
writing, in a data processing device or in any other form that includes (but is not
limited to) a statement:
(&) madein any information given, or purporting to be given, under this Act
(other than Part 27); or
(b) made in an application made, or purporting to be made, under this Act.
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Part 34—Special provisonsrelatingtothe ACA’s
telecommunications functions and powers

579 Simplified outline
The following is asimplified outline of this Part:

* TheACA isto haveregard to certain international obligations when
performing its telecommunications functions and exercising its
telecommuni cations powers.

* The ACA may give directionsto acarrier or aservice provider in
connection with the ACA’ s performance of its telecommunications
functions or the exercise of its telecommunications powers.

580 ACA must have regard to conventions

(1) In performing its telecommunications functions and exercising its
telecommunications powers, the ACA must have regard to Australia’ s
obligations under any convention of which the Minister has notified the ACA in
writing.

(2) Inthissection:

convention means:
() aconventionto which Australiais a party; or
(b) an agreement or arrangement between Australia and aforeign country;

and includes, for example, an agreement, arrangement or understanding between
aMinister and an official or authority of aforeign country.

581 Power to givedirectionsto carriersand service providers

(1) The ACA may give written directionsto:
() acarrier; or
(b) aservice provider;
in connection with performing any of the ACA’ s telecommunications functions
or exercising any of the ACA’ s telecommunications powers.

(2) Thissectionisnot limited by any other provision of alaw that:
(8 confersafunction or power onthe ACA; or
(b) prescribes the mode in which the ACA isto perform afunction or exercise
apower; or
(c) prescribes conditions or restrictions which must be observed in relation to
the performance by the ACA of afunction or the exercise by the ACA of a
power.

(3) A person must comply with adirection under subsection (1).
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Part 35—M iscellaneous

582 Simplified outline

Thefollowing isasimplified outline of this Part:

* Provisionismadein relation to continuing offences.
*  Partnerships are to be treated as persons for the purposes of this Act.
®* Provisionismadein relation to the service of documents.

* Instruments under this Act may apply, adopt or incorporate certain other
instruments.

*  Anarbitration under this Act must not result in the acquisition of property
otherwise than on just terms.

* Inorder to provide a constitutional safety-net, compensation is payablein
the event that the operation of this Act resultsin the acquisition of property
otherwise than on just terms.

* ThisAct does not affect the performance of State or Territory functions.

*  The Minister may make grants of financial assistance to consumer bodies
for purposes in connection with the representation of the interests of
consumers in relation to telecommunications i ssues.

*  The Minister may make grants of financial assistance for purposesin
connection with research into the social, economic, environmental or
technological implications of developments relating to telecommunications.

*  The Governor-General may make regulations for the purposes of this Act.

583 Penaltiesfor certain continuing offences

(1) Thissection appliesif an offence against this Act is a continuing offence
(whether under this Act or because of section 4K of the Crimes Act 1914).

(2) The maximum penalty for each day that the offence continuesis 10% of the
maximum penalty that could be imposed in respect of the principal offence.

584 Procedurerelating to certain continuing offences

(1) If section 43 appliesto an offence against a provision of this Act, charges against
the same person for any number of offences against that provision may be joined
in the same information, complaint or summonsiif:

(a) those charges are founded on the same facts; or
(b) form, or are part of, a series of offences of the same or asimilar character.
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(2) If apersonisconvicted of 2 or more offences against such a provision, the court
may impose one penalty in respect of both or all of those offences, but that
penalty must not exceed the sum of the maximum penalties that could be
imposed if a separate penalty were imposed in respect of each offence.

585 Treatment of partnerships

This Act appliesto a partnership asif the partnership were a person, but it
applies with the following changes:

(a) obligations that would be imposed on the partnership are imposed instead
on each partner, but may be discharged by any of the partners;

(b) any offence against this Act that would otherwise be committed by the
partnership is taken to have been committed by each partner who:
(i) aided, abetted, counselled or procured the relevant act or omission; or
(ii) wasin any way knowingly concerned in, or party to, the relevant act
or omission (whether directly or indirectly and whether by any act or
omission of the partner).

586 Giving of documentsto partnerships

For the purposes of this Act, if adocument is given to a partner of a partnership
in accordance with section 28A of the Acts Interpretation Act 1901, the
document is taken to have been given to the partnership.

587 Nomination of addressfor service of documents

(1) For the purposes of this Act, a person may hominate an address for servicein:
() an application made by the person under this Act; or
(b) any other document given by the person to the ACCC or the ACA.
The address must be in Australia.

(2) For the purposes of this Act, adocument may be given to the person by leaving it
at, or by sending it by pre-paid post to, the nominated address for service.

(3) Subsection (2) has effect in addition to section 28A of the Acts Interpretation Act
1901.

Note: Section 28A of the Acts Interpretation Act 1901 deals with the service of documents.

588 Service of summonsor processon foreign cor por ations—criminal
proceedings

(1) This section appliesto asummons or processin any crimina proceedings under
this Act, where:
(a) the summons or processis required to be served on abody corporate
incorporated outside Australia; and
(b) the body corporate does not have a registered office or a principal officein
Australia; and
(c) the body corporate has an agent in Australia.

(2) Service of the summons or process may be effected by serving it on the agent.

(3) Subsection (2) has effect in addition to section 28A of the Acts Interpretation Act
1901.

Note: Section 28A of the Acts Interpretation Act 1901 deals with the service of documents.
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(4) Inthissection:

criminal proceeding includes a proceeding to determine whether a person should
be tried for an offence.

589 Instrumentsunder this Act may provide for matters by referenceto other
instruments

(1) Aninstrument under this Act may make provision in relation to a matter by
applying, adopting or incorporating (with or without modifications) provisions of
any Act:

(&) asinforceat aparticular time; or
(b) asinforcefromtimeto time.

(2) Aninstrument under this Act may make provision in relation to a matter by
applying, adopting or incorporating (with or without modifications) matter
contained in any other instrument or writing whatever:

(a) asinforceor existing at a particular time; or
(b) asinforceor existing from time to time;

even if the other instrument or writing does not yet exist when the instrument
under this Act is made.

(3) A referencein subsection (2) to any other instrument or writing includes a
reference to an instrument or writing:

(d) made by any person or body in Australia or elsewhere (including, for
example, the Commonwealth, a State or Territory, an officer or authority of
the Commonwealth or of a State or Territory or an overseas entity); and

(b) whether of alegidative, administrative or other officia nature or of any
other nature; and

(c) whether or not having any legal force or effect;
for example:
(d) regulations or rules under an Act; or

(e) aState Act, alaw of aTerritory, or regulations or any other instrument
made under such an Act or law; or

(f) aninternational technical standard or performance indicator; or
(g) awritten agreement or arrangement or an instrument or writing made
unilateraly.

(4) Nothing in this section limits the generality of anything elseinit.

(5) Subsections (1) and (2) have effect despite anything in:
(a) the Acts Interpretation Act 1901; or
(b) the Legidative Instruments Act 1997.

(6) Inthissection:

instrument under this Act means:
(&) theregulations; or
(b) any other instrument made under this Act.

590 Arbitration—acquisition of property

(1) Thissection appliesto aprovision of this Act that authorises the conduct of an
arbitration (whether by the ACCC or another person).
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(2) The provision has no effect to the extent (if any) to which it purports to authorise
the acquisition of property if that acquisition:
(a) isotherwisethan on just terms; and
(b) would beinvalid because of paragraph 51(xxxi) of the Constitution.

(3) Inthissection:

acquisition of property has the same meaning asin paragraph 51(xxxi) of the
Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the Constitution.

591 Compensation—constitutional safety net

Q) If:
() apart from this section, the operation of this Act would result in the
acquisition of property from a person otherwise than on just terms; and

(b) the acquisition would be invalid because of paragraph 51(xxxi) of the
Constitution;

the Commonwealth is liable to pay compensation of a reasonable amount to the
person in respect of the acquisition.

(2) If the Commonwealth and the person do not agree on the amount of the
compensation, the person may institute proceedings in the Federal Court for the
recovery from the Commonwealth of such reasonable amount of compensation
as the court determines.

(3) Inthissection:

acquisition of property has the same meaning asin paragraph 51(xxxi) of the
Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the Constitution.

592 Act not to affect performance of State or Territory functions

A power conferred by this Act must not be exercised in such away as to prevent
the exercise of the powers, or the performance of the functions, of government of
a State, the Northern Territory, the Australian Capital Territory or Norfolk
Island.

593 Funding of consumer representation, and of research, in relation to
telecommunications

(1) The Minister may, on behalf of the Commonwealth, make a grant of financial
assistance to a consumer body for purposes in connection with the representation
of theinterests of consumersin relation to telecommunications issues.

(2) The Minister may, on behalf of the Commonwesalth, make a grant of financial
assistance to a person or body for purposes in connection with research into the
social, economic, environmental or technological implications of developments
relating to telecommunications.

(3) Theterms and conditions on which financial assistance isto be granted under
this section are to be set out in awritten agreement between the Commonwealth
and the person or body receiving the grant.
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(4) An agreement under subsection (3) may be entered into by the Minister on behalf
of the Commonwealth.

(5) The Minister must, as soon as practicable after the end of each financial year
(and, in any event, within 6 months after the end of the financial year), cause to
be prepared areport relating to the administration of this section during the
financia year.

(6) The Minister must cause copies of areport prepared under subsection (5) to be
laid before each House of the Parliament within 15 sitting days of that House
after the completion of the preparation of the report.

(7) Grants under this section are to be paid out of money appropriated by the
Parliament for the purposes of this section.

(8) In thissection:

consumer body means a body or association that represents the interests of
consumers.

telecommunications means the carriage of communications by means of guided
and/or unguided el ectromagnetic energy.

594 Regulations

(1) The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving effect to
this Act.

(2) Theregulations may prescribe penalties, not exceeding 10 penalty units, for
offences against the regulations.
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Schedule 1—Standard carrier licence
conditions

Note: See section 61.

Part 1—Compliance with thisAct

1 Compliancewith thisAct

A carrier must comply with this Act.

Part 2—Industry development plans

2 Simplified outline

The following is asimplified outline of this Part:

e A carrier must have an industry development plan.

e Anindustry development plan is aplan for the development in
Australia, in connection with the carrier’ s business as a
carrier, of:

(@ industriesinvolved in the manufacture,
development or supply of facilities; and

(b) research and development activities relating to an
industry referred to in paragraph (a).

e Anindustry development plan must be given to the Industry
Minister.

e A summary of anindustry development plan must be made
available to the public.
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* A carrier must comply with itsindustry development plan, in
so far asthe plan relates to its research and devel opment
activities.

3 Definitions
In this Part;

current industry development plan has the meaning given by
clause7.

industry development plan has the meaning given by clause 6.

Industry Minister means the Minister for Industry, Science and
Tourism.

4 Carriersmust have a current industry development plan

The ACA must not grant a carrier licence unless the applicant has
given a current industry development plan to the Industry Minister
and the Industry Minister has approved the plan.

5 Exemptions from industry development plan requirements

(1) TheIndustry Minister may, by written instrument, declare that this
Part does not apply to a specified kind of carrier.

(2) The declaration has effect accordingly.

(3) Aninstrument under subclause (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

6 Contentsof industry development plan

(1) For the purposes of this Part, an industry development plan for a
carrier isaplan for the development in Australia, in connection
with the carrier’ s business as a carrier, of:
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(a) industriesinvolved in the manufacture, development or
supply of facilities; and

(b) research and development activities relating to an industry
referred to in paragraph (a).

(2) The plan must include any relevant particulars of the carrier’s
strategic commercial relationships, including (but not limited to):

(a) the carrier’srelationships in connection with the production
and supply of facilities; and

(b) the carrier’ srelationshipsin connection with investment in,
and development of, Australian manufacturing and supply
capabilities; and

(c) thecarrier’s strategic alliances with Australian companies,
and

(d) the carrier’ s strategic alliances with multinational companies;
and

(e) the carrier’srelationships in connection with the production
and supply of equipment for use by people with disabilities.

(3) The plan must include any relevant particulars of the carrier’s
activitiesin relation to research and development, including (but
not limited to) mattersin connection with:

(8 investment in research and development capabilities; and

(b) research into, and development of, new technologies,; and

(c) arrangements for maintaining Australian ownership of
intellectual property; and

(d) arrangements relating to technology transfersto Australian
industry; and

(e) research and development to address the needs of people with
disabilities.

(4) The plan must include any relevant particulars of the carrier’s
export development plans, including (but not limited to) export

development plans relating to equipment for use by people with
disabilities.
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(5) The plan must include any relevant particulars of the carrier’s
arrangements aimed at encouraging employment in industries
involved in the manufacture, development or supply of facilities,
including (but not limited to) arrangements aimed at encouraging:

(a) employment opportunities relevant to those industries; and
(b) training relevant to those industries.

(6) The plan must specify the period to which it relates. That period
must run for at least 12 months.

(7) Inthisclause:

disability has the same meaning as in the Disability Discrimination
Act 1992.

facility includes any system (whether software-based or otherwise)
used in connection with the supply of a carriage service or a
content service.

7 Current industry development plan

For the purposes of this Part, an industry development planis
current at a particular time if, and only if, that timeisincluded in
the period to which the plan relates.

8 Publication of industry development plan

(1) Assoon as practicable after giving the Industry Minister an
industry development plan, a carrier must make a summary of the
plan available to the public.

(2) However, the summary need not contain any commercially
sensitive information.

9 Variation of industry development plan

(1) Assoon as practicable after varying an industry development plan,
acarrier must:
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(@) givethe Industry Minister acopy of the variation; and
(b) make asummary of the variation available to the public.

(2) However, the summary need not contain any commercially
sensitive information.

10 Requirementsrelating to research and development activities

(1) Thelndustry Minister may, by written instrument, impose
requirements that must be complied with by industry development
plansin so far as those plans relate to the research and devel opment
activities of carriers.

(2) Anindustry development plan must not be made or varied in
contravention of that instrument.

(3) If apurported plan or variation contravenes subclause (2), it is of
no effect.

(4) If anindustry development plan isin existence at the time (the
imposition time) when an instrument under subclause (1) imposes
arequirement in relation to the plan:

() the requirement does not have any effect on the validity of
the plan during the 180-day period beginning at the
imposition time; and

(b) if, at the end of that 180-day period, the plan is current but
contravenes the requirement—the period to which the plan
relates terminates immediately after the end of that period.

(5) Aninstrument under subclause (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

11 Formulation of plan or variation—expression of views of the
Commonwealth Gover nment about industry development

If the Industry Minister has expressed any views of the
Commonweslth Government about industry development, then, in
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formulating an industry development plan, or a variation of such a
plan, acarrier must have regard to those views.

12 Compliance with provisions of plan relating to research and
development activities

If an industry development plan of a carrier is current, the carrier
must comply with the plan in so far as the plan relates to the
carrier’ sresearch and development activities.

13 Noatification of mattersthat may affect the achievement of an
industry development plan

If acarrier becomes aware that a particular matter may affect the
achievement of its current industry development plan, the carrier
must, as soon as practicable, give the Industry Minister awritten
notice:
(a) setting out particulars of the matter; and
(b) explaining the effect of the matter on the achievement of the
plan.

14 Annual report on implementation of industry development plan

(1) Thisclause appliesif acarrier has a current industry devel opment
plan.

(2) Assoon as practicable, and in any event within 90 days, after the
end of each financial year, the carrier must:

(@) givetheIndustry Minister areport setting out particulars of
the progress made by the carrier in implementing the plan
during that year; and

(b) make asummary of the report available to the public.

(3) However, the summary need not contain any commercially
sensitive information.
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15 Annual report by Industry Minister

(1) Thelndustry Minister must, as soon as practicable after the end of
each financia year (and, in any event, within 6 months after the
end of the financial year), cause to be prepared areport relating to
the progress made by carriers in implementing current industry
development plans during the financial year.

(2) The Industry Minister must cause copies of areport prepared under
subclause (1) to be laid before each House of the Parliament within
15 sitting days of that House after the completion of the
preparation of the report.

Part 3—Accessto supplementary facilities

16 Simplified outline

The following is asimplified outline of this Part:

® Carriers must provide other carriers with accessto facilities
for the purpose of enabling the other carriersto:

(@ provide competitive facilities and competitive
carriage services; or

(b)  establisn their own facilities.

17 Accessto supplementary facilities

(1) A carrier (thefirst carrier) must, if requested to do so by another
carrier (the second carrier) give the second carrier access to
facilities owned or operated by the first carrier.

(2) Thefirst carrier is not required to comply with subclause (1)
unless:
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(a) the accessisprovided for the sole purpose of enabling the
second carrier:
(i) to provide competitive facilities and competitive
carriage services, or
(i) to establish its own facilities; and
(b) the second carrier’s request is reasonable; and
(c) the second carrier givesthefirst carrier reasonable notice that
the second carrier requires the access; and
(d) in acasewherethe facilities do not consist of customer
cabling or customer equipment—the facilities:
(i) werein place on 30 June 1991, or
(ii) were not in place on 30 June 1991, and were not
obtained after that date by the first carrier solely by
means of commercial negotiation.

(3) For the purposes of this clause, in determining whether the second
carrier’ srequest is reasonable, regard must be had to the question
whether compliance with the request will promote the long-term
interests of end-users of carriage services or of services supplied by
means of carriage services. That question is to be determined in the
same manner asit is determined for the purposes of Part XI1C of the
Trade Practices Act 1974.

(4) Subclause (3) isintended to limit the matters to which regard may
be had.

(5) A referencein this clause to afacility is areference to:
(a) afacility asdefined by section 7; or
(b) land on which afacility mentioned in paragraph (a) is
|ocated; or
(c) abuilding or structure on land referred to in paragraph (b); or

(d) customer equipment, or customer cabling, connected to a
telecommuni cations network owned or operated by a carrier.
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18 Termsand conditions of access

(1) Thefirst carrier (within the meaning of clause 17) must comply
with subclause 17(1) on such terms and conditions as are:

(a) agreed between the following parties:
(i) thefirst carrier;
(ii) the second carrier (within the meaning of that clause); or
(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

(2) Theregulations may make provision for and in relation to the
conduct of an arbitration under this clause.

(3) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(4) Subclause (3) does not, by implication, limit subclause (2).

(5) A determination made in an arbitration under this clause must not
be inconsistent with a Ministerial pricing determination in force
under clause 19.

19 Ministerial pricing determinations

(1) The Minister may make awritten determination setting out
principles dealing with price-related terms and conditions relating
to the obligations imposed by subclause 17(1). The determination
isto be known as a Ministerial pricing determination.

(2) A determination under subclause (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.
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(3) Inthisclause:

price-related terms and conditions means terms and conditions
relating to price or amethod of ascertaining price.

Part 4—Accessto network infor mation

20 Simplified outline

The following isasimplified outline of this Part:

®  Carriers must provide other carriers with access to certain

information relating to the operation of telecommunications
networks.

21 Accessto network information

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).

(2) Thefirst carrier must, if requested to do so by the second carrier,
provide the second carrier with reasonable access to:
() information from the first carrier’ s operations support
systems; and
(b) traffic flow information.

(3) Thefirst carrier is not required to comply with subclause (2) unless
the sole purpose of the accessisto enable the second carrier to
undertake planning, maintenance or reconfiguration of the second
carrier’ s telecommunications network.

(4) If information is requested by the second carrier under subclause
(2), the first carrier must make the information available to the
second carrier as soon as practicable after the request is made.
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(5) Clauses 22, 23, 24, 25 and 29 do not, by implication, limit this
clause.

22 Accessto information in databases

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).

(2) Thefirst carrier must, if requested to do so by the second carrier,
provide the second carrier with reasonable access to information
that:

(a) iscontained in the first carrier’ s databases; and

(b) relatesto the manner in which the first carrier’s
telecommuni cations network treats calls of a particular kind.

(3) Thefirst carrier is not required to comply with subclause (2) unless
the sole purpose of the access isto enable the second carrier to
undertake planning, maintenance or reconfiguration of the second
carrier’ s telecommunications network.

(4) If information is requested by the second carrier under subclause
(2), the first carrier must make the information available to the
second carrier as soon as practicable after the request is made.

23 Accessto network planning information

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).

(2) Thefirst carrier mugt, if requested to do so by the second carrier,
provide the second carrier with timely and detailed
telecommuni cations network planning information that is sufficient
to enable the second carrier to undertake planning for the second
carrier’ s own telecommunications network.

(3) Theinformation isto include (but is not limited to) information
relating to the following:
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(@) the volume or characteristics of traffic being offered by the
first carrier to atelecommunications network of the second
carrier;

(b) the telecommunications network performance standards (if
any) that have been set by thefirst carrier.

(4) Thefirst carrier is not required to comply with subclause (2) unless
the second carrier’ srequest is reasonable.

(5) If information is requested by the second carrier under subclause
(2), thefirst carrier must make the information available to the
second carrier as soon as practicable after the request is made.

24 Accessto information about likely changesto network facilities—
completion successrate of calls

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).

(2) Thefirst carrier mugt, if requested to do so by the second carrier,
provide the second carrier with timely and detailed information
that:

(a) relatesto likely changes to facilities on a telecommunications
network of thefirst carrier; and

(b) will affect the completion success rate of calls offered by the
second carrier.

(8) Thefirst carrier is not required to comply with subclause (2) unless
the sole purpose of the provision of the information is to enable the
second carrier to undertake forward planning for its own
telecommuni cations network.

(4) If information is requested by the second carrier under subclause
(2), thefirst carrier must make the information available to the
second carrier as soon as practicable after the request is made.
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25 Accessto quality of service information etc.

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).

(2) Thefirst carrier mugt, if requested to do so by the second carrier,
provide the second carrier with timely and detailed information
relating to:

(a) conditions affecting the quality of service experienced by
customers of the second carrier; and

(b) localisation of telecommunications network conditions
affecting traffic offered by the second carrier to the first
carrier’ s telecommunications network; and

(c) routing information allowing the second carrier to determine
in which telecommunications network calls have failed; and

(d) identification of switching or other equipment or facilitiesin
each of thefirst carrier’ s telecommunications networks which
contribute to alevel of uncompleted calls, affecting the
second carrier’ s offered traffic, beyond the threshold agreed
by the first carrier and the second carrier and consistent with
terms used in the relevant ITU(T) Recommendations; and

(e) periodic summaries, in relation to the second carrier’ s traffic,
of unsuccessful call ratios across the first carrier’s
telecommuni cations network, categorised by cause of call
failure and including separate identification of
telecommunications network difficulties and congestion; and

(f) telecommunications network control actions taken by the first
carrier which would affect the completion success rate of
calls offered to thefirst carrier by the second carrier; and

(g) such other matters (if any) as are specified in the regulations.

(3) Thefirst carrier is not required to comply with subclause (2) unless
the second carrier’ srequest is reasonable.

(4) If information is requested by the second carrier under subclause
(2), the first carrier must make the information available to the
second carrier as soon as practicable after the request is made.
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(5) Inthisclause:

I TU(T) Recommendations means the E500, E600 and E700 series
of recommendations dealing with quality of service,

telecommuni cations network management and traffic engineering
promulgated by the International Telecommunication Union, being
recommendations in force on:

(@ 1July 1997; or
(b) such later date (if any) asis specified in the regulations.

26 Security procedures

(1) A carrier (thefirst carrier) is not required to give another carrier
(the second carrier) information, or access to information, under
clause 21, 22, 23, 24 or 25 unless the second carrier hasin place
security procedures:

(a) agreed between thefirst carrier and the second carrier; or
(b) failing agreement—determined in writing by the ACCC.

(2) For the purposes of subclause (1), security procedures are
procedures designed to protect the confidentiality of information.

27 Termsand conditions of compliance

(1) Thefirst carrier (within the meaning of clause 21, 22, 23, 24 or 25)
must comply with a requirement imposed on the first carrier by that
clause on such terms and conditions as are:

(a) agreed between the following parties:
(i) thefirst carrier;
(ii) the second carrier (within the meaning of that clause); or
(b) failing agreement, determined by an arbitrator appointed by
the parties.
If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

464 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC
30/6/08 4:19 PM



(2) The regulations may make provision for and in relation to the
conduct of an arbitration under this clause.

(3) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(4) Subclause (3) does not, by implication, limit subclause (2).

(5) A determination made in an arbitration under this clause must not
be inconsistent with a Ministerial pricing determination in force
under clause 28.

28 Ministerial pricing determinations

(1) The Minister may make a written determination setting out
principles dealing with price-related terms and conditions relating
to an obligation imposed by clause 21, 22, 23, 24 or 25. The
determination is to be known as a Ministerial pricing
determination.

(2) A determination under subclause (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

(3) Inthisclause:

price-related terms and conditions means terms and conditions
relating to price or amethod of ascertaining price.

29 Consultation about reconfiguration etc.

(1) Thisclause appliesto acarrier (thefirst carrier) if thefirst carrier
supplies carriage services to another carrier (the second carrier).
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(2) Thefirst carrier mugt, if requested to do so by the second carrier,
consult with the second carrier before modifying or reconfiguring
thefirst carrier’ s telecommunications network.

(3) Thefirst carrier is not required to comply with subclause (2) unless
the modification or reconfiguration has a bearing on the second
carrier’s.

(a) telecommunications network planning activities; or
(b) telecommunications network maintenance activities; or
(c) telecommunications network reconfiguration activities.

(4) Thefirst carrier must comply with the requirement set out in
subclause (2) on such terms and conditions as are:
() agreed between the following parties:
(i) thefirst carrier;
(ii) the second carrier; or
(b) failing agreement, determined by an arbitrator appointed by
the parties.
If the partiesfail to agree on the appointment of an arbitrator, the
ACCC isto bethe arbitrator.

(5) Theregulations may make provision for and in relation to the
conduct of an arbitration under this clause.

(6) The regulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(7) Subclause (6) does not, by implication, limit subclause (5).
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Part 5—Access to telecommunications transmission
towers and to underground facilities

30 Simplified outline

Thefollowing isasimplified outline of this Part:

® Carriers must provide other carriers with access to:
(& telecommunications transmission towers; and

(b) the sites of telecommunications transmission
towers; and

(c) underground facilities that are designed to hold
lines.

31 Definitions
In this Part;

business day means aday that is not a Saturday, a Sunday or a
public holiday in the place concerned.

eligible underground facility means an underground facility that is
used, installed ready to be used, or intended to be used, to hold
lines.

site means:
(@ land; or
(b) abuilding on land; or
(c) astructure on land.

telecommunications transmission tower means:
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(@) atower; or

(b) apole; or

(c) amast; or

(d) asimilar structure;

used to supply a carriage service by means of
radiocommunications.

32 Extended meaning of access

(1) For the purposes of this Part, giving access to a tower includes
replacing the tower with another tower located on the same site and
giving access to the replacement tower.

(2) For the purposes of this Part, giving accessto asiteon whichis
situated atower includes replacing the tower with another tower
located on the site.

33 Accessto telecommunications transmission towers

(1) A carrier (thefirst carrier) must, if requested to do so by another
carrier (the second carrier), give the second carrier accessto a
telecommuni cations transmission tower owned or operated by the
first carrier.

(2) Thefirst carrier is not required to comply with subclause (1)
unless:

(a) the accessis provided for the sole purpose of enabling the
second carrier to install afacility used, or for use, in
connection with the supply of a carriage service by means of
radiocommunications; and

(b) the second carrier givesthefirst carrier reasonable notice that
the second carrier requires the access.

(3) Thefirst carrier is not required to comply with subclause (1) in
relation to a particular telecommunications transmission tower if
thereisin force awritten certificate issued by the ACA stating that,
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in the ACA’s opinion, compliance with subclause (1) in relation to
that tower is not technically feasible.

(4) In determining whether compliance with subclause (1) in relation
to atower istechnically feasible, the ACA must have regard to:
(@) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and
(b) whether complianceis likely to result in a significant threat to
the health or safety of personswho operate, or work on, the
tower; and
(c) if complianceislikely to have aresult referred toin
paragraph (a) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):
(i) changing the configuration or operating parameters of a
facility situated on the tower; and
(ii) making aterations to the tower; and
(d) such other matters (if any) asthe ACA considers relevant.

(5) If the ACA receives arequest to make a decision about the issue of
a certificate under subclause (3), the ACA must use its best
endeavours to make that decision within 10 business days after the
request was made.

34 Accessto sites of telecommunications transmission towers

(1) A carrier (thefirst carrier) must, if requested to do so by another
carrier (the second carrier), give the second carrier accessto asite
if:

(a) either:
(i) thesiteisowned, occupied or controlled by the first
carrier; or
(ii) thefirst carrier has aright (whether conditional or
unconditional) to use the site; and
(b) thereissituated on the site a telecommunications
transmission tower owned or operated by the first carrier.
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(2) Thefirst carrier is not required to comply with subclause (1)
unless:

(a) the accessis provided for the sole purpose of enabling the
second carrier to install afacility used, or for use, in
connection with the supply of a carriage service by means of
radiocommunications; and

(b) the second carrier givesthe first carrier reasonable notice that
the second carrier requires the access.

(8) Thefirst carrier is not required to comply with subclause (1) in
relation to a particular site if thereisin force awritten certificate
issued by the ACA stating that, in the ACA’ s opinion, compliance
with subclause (1) in relation to that site is not technically feasible.

(4) In determining whether compliance with subclause (1) in relation
to asiteistechnically feasible, the ACA must have regard to:
(@) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and
(b) whether complianceis likely to result in a significant threat to
the health or safety of persons who operate, or work on, a
facility situated on the site; and
(c) if complianceislikely to have aresult referred to in
paragraph (&) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):
(i) changing the configuration or operating parameters of a
facility situated on the site; and
(ii) making aterationsto afacility situated on the site; and
(d) such other matters (if any) asthe ACA considers relevant.

(5) If the ACA receives arequest to make a decision about the issue of
a certificate under subclause (3), the ACA must use its best
endeavours to make that decision within 10 business days after the
request was made.
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35 Accessto eligible underground facilities

(1) A carrier (thefirst carrier) must, if requested to do so by another
carrier (the second carrier), give the second carrier accessto an
eligible underground facility owned or operated by the first carrier.

(2) Thefirst carrier is not required to comply with subclause (1)
unless:

(a) the accessis provided for the sole purpose of enabling the
second carrier to install aline used, or for use, in connection
with the supply of a carriage service; and

(b) the second carrier givesthefirst carrier reasonable notice that
the second carrier requires the access.

(3) Thefirst carrier is not required to comply with subclause (1) in
relation to a particular eligible underground facility if thereisin
force awritten certificate issued by the ACA stating that, in the
ACA’s opinion, compliance with subclause (1) in relation to that
facility is not technically feasible.

(4) In determining whether compliance with subclause (1) in relation
to an eligible underground facility istechnicaly feasible, the ACA
must have regard to:

(&) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and
(b) whether complianceis likely to result in a significant threat to
the health or safety of personswho operate, or work on, the
eligible underground facility; and
(c) if complianceislikely to have aresult referred to in
paragraph (&) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):
(i) changing the configuration or operating parameters of
the eigible underground facility; and
(ii) making aterations to the eligible underground facility;
and

(d) such other matters (if any) asthe ACA considers relevant.
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(5) If the ACA receives arequest to make a decision about the issue of
a certificate under subclause (3), the ACA must use its best
endeavours to make that decision within 10 business days after the
request was made.

36 Termsand conditions of access

(1) Thefirst carrier (within the meaning of clause 33) must comply
with subclause 33(1) on such terms and conditions as are:

(a) agreed between the following parties:
(i) thefirst carrier;
(ii) the second carrier (within the meaning of that clause); or

(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

(2) Thefirst carrier (within the meaning of clause 34) must comply
with subclause 34(1) on such terms and conditions as are:

(a) agreed between the following parties:
(i) thefirst carrier;
(ii) the second carrier (within the meaning of that clause); or

(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

(3) Thefirst carrier (within the meaning of clause 35) must comply
with subclause 35(1) on such terms and conditions as are:

() agreed between the following parties:
(i) thefirst carrier;
(i) the second carrier (within the meaning of that clause); or

(b) failing agreement, determined by an arbitrator appointed by
the parties.
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If the partiesfail to agree on the appointment of an arbitrator, the
ACCC isto bethe arbitrator.

(4) Theregulations may make provision for and in relation to the
conduct of an arbitration under this clause.

(5) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(6) Subclause (5) does not, by implication, limit subclause (4).

37 Coderelating to access

(1) The ACCC may, by written instrument, make a Code setting out
conditions that are to be complied with in relation to the provision
of access under this Part.

(2) A carrier must comply with the Code.

(3) Thisclause does not, by implication, limit a power conferred by or
under this Act to make an instrument.

(4) Thisclause does not, by implication, limit the matters that may be
dealt with by codes or standards referred to in Part 6.

(5) Subclauses (3) and (4) do not, by implication, limit subsection
33(3B) of the Acts Interpretation Act 1901.

(6) Aninstrument under subclause (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.
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38 Industry co-operation about sharing of sitesand eligible
underground facilities

A carrier, in planning the provision of future carriage services,
must co-operate with other carriers to share sites and eligible
underground facilities.

39 ThisPart doesnot limit Part 3 of this Schedule
This Part does not, by implication, limit Part 3 of this Schedule.
Part 6—Inspection of facilities etc.

40 Simplified outline

Thefollowing isasimplified outline of this Part:

® Carriers must keep records about their designated overhead
lines, telecommunications transmission towers and
underground facilities.

®  Carriers must inspect their facilities regularly.

* Carriers must investigate their facilities if there are reasonable
grounds to suspect that the facilities are likely to endanger:

(8 thehedth or safety of persons; or
(b) property.

® Carriers must take any remedial action that is reasonably
required following such an inspection or investigation.
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41 Recordsrelating to underground facilities

(1) If acarrier owns or operates designated overhead lines, the carrier
must keep and maintain records of the kind and location of those
lines.

(2) If acarrier owns or operates telecommunications transmission
towers, the carrier must keep and maintain records of the kind and
location of those towers.

(3) If acarrier owns or operates underground facilities, the carrier must
keep and maintain records of:

(a) the kind and location of those facilities; and

(b) if any of those facilitiesis an eligible underground facility—
the capacity of that facility to hold further lines.

(4) A carrier must not, in purported compliance with subclause (1), (2)
or (3), make arecord of any matter or thing in such away that it
does not correctly record the matter or thing.

(5) Inthisclause:
designated overhead line has the same meaning as in Schedule 3.

eligible underground facility means an underground facility that is
used, installed ready to be used, or intended to be used, to hold
lines.

telecommunications transmission tower means.
(@) atower; or
(b) apole; or
(c) amast; or
(d) asimilar structure;

used to supply a carriage service by means of
radiocommunications.
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42 Regular ingpection of facilities

(1) If afacility isowned or operated by a carrier, the carrier must
inspect that facility regularly.

(2) In determining the regularity of inspections required by
subclause (1), regard must be had to good engineering practice.

43 Prompt investigation of dangerousfacilities

If:
(@) afacility is owned or operated by a carrier; and
(b) the carrier has reasonable grounds to suspect that the
condition of the facility islikely to endanger:

(i) the health or safety of persons; or

(ii) property;
the carrier must investigate promptly the condition of the facility.

44 Remedial action

(1) A carrier must take any remedial action that is reasonably required
following an inspection under clause 42.

(2) A carrier must take any remedial action that is reasonably required
following an investigation under clause 43.

(3) A carrier must comply with subclause (1) or (2) as soon as
practicable after the carrier becomes aware of the need to take the
remedial action concerned.

Schedule 2—Standard service provider rules

Note: See section 98.
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Part 1—Compliance with thisAct

1 Compliance with thisAct

A service provider must comply with this Act.

Part 2—Operator services

2 Simplified outline

The following is asimplified outline of this Part:

e Certain operator services must be provided to end-users of
standard telephone services.

3 Scope of Part

This Part applies to the following operator services.
(a) servicesfor dealing with faults and service difficulties;
(b) services of akind specified in the regulations.

4 Operator services must be provided to end-usersof a standard
telephone service

(1) A carriage service provider who supplies a standard telephone
service must make operator services available to each end-user of
that standard telephone service.

(2) The provider may do this by:
(@) providing the operator servicesitself; or

(b) arranging with another person for the provision of the
operator services.
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5 Accessto end-usersof other carriage service providers

() If:

(a) acarriage service provider (thefirst provider) who suppliesa
standard telephone service itself provides a particular kind of
operator services to end-users of its standard telephone
service; and

(b) another carriage service provider (the second provider) who
supplies a standard tel ephone service does not itself provide
that kind of operator servicesto particular end-users of its
standard telephone service; and

(c) thesecond provider requests the first provider to enter into an
agreement for the first provider to provide that kind of
operator services to those end-users of the second provider’s
standard telephone service;

the first provider must comply with the request.

(2) The operator services are to be provided to the end-users of the
second provider’s standard tel ephone service in accordance with
the request and on such terms and conditions as are:

(a) agreed between the first provider and the second provider; or
(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

(3) Theregulations may make provision for and in relation to the
conduct of an arbitration under this clause.

(4) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(5) Subclause (4) does not, by implication, limit subclause (3).
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Part 3—Directory assistance services

6 Simplified outline

The following isasimplified outline of this Part:

»  Directory assistance services must be made available to
end-users of standard telephone services.

7 Directory assistance services must be provided to end-users

(1) A carriage service provider who supplies a standard telephone
service must make directory assistance services available to each
end-user of the service.

(2) The provider may do this by:
(a) providing the directory assistance servicesitself; or

(b) arranging with another person for the provision of the
directory assistance services.

8 Access by end-users of other carriage service providers

Q) If:
(a) acarriage service provider (thefirst provider) who supplies a
standard telephone service itself provides directory assistance
services to end-users of its standard telephone service; and

(b) another carriage service provider (the second provider) who
supplies a standard tel ephone service does not itself provide
directory assistance services to particular end-users of its
standard telephone service; and

(c) the second provider requests the first provider to enter into an
agreement for the first provider to provide directory
assistance services to those end-users of the second
provider’s standard telephone service;

the first provider must comply with the request.
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)

©)

(4)

©®)

The directory assistance services are to be provided to the
end-users of the second provider’s standard telephone servicein
accordance with the request and on such terms and conditions as
are:

(a) agreed between thefirst provider and the second provider; or
(b) failing agreement, determined by an arbitrator appointed by
the parties.
If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

The regulations may make provision for and in relation to the
conduct of an arbitration under this clause.

The regulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this clause, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

Subclause (4) does not, by implication, limit subclause (3).

Part 4—Integrated public number database

9 Simplified outline

Thefollowing isasimplified outline of this Part:

e If aperson or association is under an obligation to provide and
maintain an integrated public number database, carriage
service providers must give the person or association
information in connection with the fulfilment of that
obligation.
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10 Carriage service providersmust give information to Telstra

(1)

)

©)

This clause appliesif Telstrais abliged by a condition of a carrier
licence to provide and maintain an integrated public number
database.

If:

(a) acarriage service provider supplies acarriage serviceto an
end-user; and
(b) the end-user has a public number;

the carriage service provider must give Telstra such information as
Telstra reasonably requires in connection with Telstra’s fulfilment
of that obligation.

In this clause:
number has the same meaning asin Division 2 of Part 22.

public number means a number specified in the numbering plan as
mentioned in subsection 455(3).

11 Carriage service providers must give information to another

(1)

)

3

person or association

This clause appliesif aperson or association is obliged by
section 472 to provide and maintain an integrated public number
database.

If:
(a) acarriage service provider supplies acarriage serviceto an
end-user; and
(b) the end-user has a public number;

the carriage service provider must give the person or association
such information as the person or association reasonably requires
in connection with the person’ s or association’s fulfilment of that
obligation.

In this clause:
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number has the same meaning asin Division 2 of Part 22.

public number means a number specified in the numbering plan as
mentioned in subsection 455(3).

Part 5—Itemised billing

12 Simplified outline

The following is asimplified outline of this Part:

« A carriage service provider who supplies a standard telephone
service must provide itemised billing for each of its customers
of such aservice.

13 Itemised billing

(1) Thisclause appliesto a carriage service provider who supplies a
standard telephone service.

(2) The provider must provide itemised billing for calls made using
such a service. The provider may do this by:
(&) providing the itemised hilling itself; or
(b) arranging with another person for the provision of the
itemised billing.

(3) Therule set out in subclause (2) does not apply in relation to calls
made using a particular serviceif the customer chooses not to have
itemised billing for calls made using that service.

(4) Therule set out in subclause (2) does not apply to designated local
calls unless the customer requests the provider to provide itemised
billing in relation to those calls.

(5) For the purposes of the application of this clause to acarriage
service provider who supplies a standard telephone service to a
customer, a designated local call isacall that:
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(6)

(@) ismade using that service; and

(b) is made between pointsin the applicable zonein relation to
the provider and in relation to the customer; and

(c) isnot an exempt call (as defined by subclause (6)).

For the purposes of subclause (5), acall isan exempt call if:

(@) thecall involvesthe use of apublic mobile
telecommunications service (whether by the party who
originated the call or by any other party to the call); or

(b) thecal involvesthe use of a satellite service.

(7) A referencein this clause to the applicable zone is areference to

(8)

9)

the applicable zone for the purposes of Part 8.

For the purposes of this clause, acall isregarded as an untimed
local call if, and only if, the call isan eligible local call for the
purposes of Part 8.

In this clause:

itemised billing, in relation to calls of a particular kind, means the
provision to a customer of abill that:

(a) if thereisin force awritten determination made by the ACA
relating to that kind of service—shows such detailsas are
specified in the determination; or

(b) in any other case—shows, for each call of that kind that is not
regarded as an untimed local call, the following details:

(i) the date on which the call was made;
(if) the number to which the call was made;
(iii) the duration of the call;
(iv) the charge applicableto the call;
and complies with a determination in force under clause 15.

satellite service means a carriage service, where customer
equipment used in connection with the supply of the service
communicates directly with a satellite-based facility.
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(10) A determination under paragraph (a) of the definition of itemised
billing in subclause (9) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

14 Exemptionsfrom itemised billing requirements

(1) The ACA may, by naotice in the Gazette, declare that a specified
carriage service provider is exempt from the requirement set out in
subclause 13(2) in so far as that requirement appliesin relation to
specified customers. The declaration has effect accordingly.

Note: Providers or customers may be specified by name, by inclusionin a
particular class or in any other way.

(2) Indeciding whether a provider should be exempt from the
requirement set out in subclause 13(2), the ACA must have regard
to:

(8) thetechnical feasibility of complying with the requirement
set out in that subclause; and

(b) any plans by the provider to install a capability to provide
itemised billing to those customers.

(3) Subclause (2) does not, by implication, limit the matters to which
the ACA may have regard.

15 Detailsthat are not to be specified in an itemised bill

(1) The ACA may, by written instrument, determine that specified
details must not be shown in an itemised bill provided by a carriage
service provider to a customer.

(2) In making a determination under subclause (1), the ACA must have
regard to the Information Privacy Principles set out in section 14 of
the Privacy Act 1988. This subclause does not, by implication,
limit the matters to which the ACA isto have regard.

(3) A carriage service provider must comply with a determination
under subclause (1).
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Schedule 3—Carriers powersand immunities

Note: See section 484.

Part 1—General provisions
Division 1—Simplified outline and definitions

1 Simplified outline

Thefollowing isasimplified outline of this Part:

* A carrier may enter on land and exercise any of the following
powers:

(& the power to inspect the land to determine whether
the land is suitable for the carrier’ s purposes,

(b) the power to install afacility on the land;

(c) thepower to maintain afacility that is situated on
the land.

®* Thepower toinstall afacility may only be exercised if:
(& thecarrier holds afacility installation permit; or
(b) thefacility isalow-impact facility; or
(c) thefacility isatemporary facility for use by, or on
behalf of, a defence organisation for defence
purposes; or
(d) theinstallation iscarried out before 1 July 2000 for

the sole purpose of connecting a building to a
network that was in existence on 30 June 1997.
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* A facility installation permit will only beissued in relation to
afacility if:

(@ the carrier has made reasonable efforts to negotiate
in good faith with the relevant proprietors and
administrative authorities; and

(b) inacasewherethefacility is adesignated
overhead line—each relevant administrative
authority has approved the installation of the line;
and

(¢) thetelecommunications network to which the
facility relatesis or will be of national significance;
and

(d) thefacility isan important part of the
telecommunications network to which the facility
relates; and

(e) either the greater part of the infrastructure of the
telecommunications network to which the facility
relates has already been installed or relevant
administrative authorities are reasonably likely to
approve the installation of the greater part of the
infrastructure of the telecommunications network
to which the facility relates; and

(f) theadvantagesthat are likely to be derived from
the operation of the facility in the context of the
telecommuni cations network to which the facility
relates outweigh any form of degradation of the
environment that islikely to result from the
installation of the facility.
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* Inexercising powers under this Part, a carrier must comply
with certain conditions, including:

(@ doing aslittle damage as practicable;

(b) acting in accordance with good engineering
practice;

(c) complying with recognised industry standards;

(d) complying with conditions specified in the
regulations;

(e) complying with conditions specified in a
Ministerial Code of Practice;

(f) complying with conditions specified in afacility
installation permit;

(g) giving notice to the owner of land.

2 Definitions
In this Part;

Aboriginal person means a person of the Aboriginal race of
Australia.

business day means a day that is not a Saturday, a Sunday or a
public holiday in the place concerned.

defence organisation means:
(@) the Department of Defence; or
(b) the Australian Defence Force; or

(c) an organisation of aforeign country, so far asthe
organisation:
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(i) hasfunctions corresponding to functions of, or of a part
of, the Department of Defence or the Australian Defence
Force; and

(i) isauthorised by the Commonwealth to operate or train
in Australiaor an external Territory; or

(d) apart of such an organisation or body.
designated overhead line has the meaning given by clause 3.

ecological community has the same meaning as in the Endangered
Species Protection Act 1992.

endangered ecological community has the same meaning asin the
Endangered Species Protection Act 1992.

enter on land includes enter on a public place.

environment includes all aspects of the surroundings of human
beings, whether affecting human beings as individuals or in socia
groupings.

Environment Secretary means the Secretary to the Department
responsible for the administration of the Environment Protection
(Impact of Proposals) Act 1974.

facility installation permit means a permit issued under clause 25.

installation, in relation to afacility, includes:

(a) the construction of the facility on, over or under any land;
and

(b) the attachment of the facility to any building or other
structure; and

(c) any activity that isancillary or incidental to the installation of
the facility (for this purpose, installation includes an activity
covered by paragraph (a) or (b)).

international agreement means:
(a) aconvention to which Australiais a party; or
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(b) an agreement or arrangement between Australia and aforeign
country;

and includes, for example, an agreement, arrangement or
understanding between a Minister and an official or authority of a
foreign country.

land includes submerged land.

listed international agreement means an international agreement
specified in the regulations.

publicinquiry, in relation to afacility installation permit, means a
public inquiry under Part 25 about whether the permit should be
issued and, if so, the conditions (if any) that should be specified in
the permit.

public place includes a place to which members of the public have
ready access.

public utility means a body that provides to the public:

(a) reticulated products or services, such as electricity, gas,
water, sewerage or drainage; or

(b) carriage services (other than carriage services supplied by a
carriage service provider); or

(c) transport services; or

(d) aproduct or service of akind that is similar to a product or
service covered by paragraph (a), (b) or (c).

threatened species means:
(d) an endangered species (within the meaning of the
Endangered Species Protection Act 1992); or
(b) avulnerable species (within the meaning of that Act).

Torres Strait 1 lander means a descendant of an indigenous
inhabitant of the Torres Strait Islands.
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3 Designated overhead line

A referencein this Part to a designated overhead lineis areference
toaline:

(a) that is suspended above the surface of:
(i) land (other than submerged land); or

(ii) ariver, lake, tida inlet, bay, estuary, harbour or other
body of water; and

(b) the maximum external cross-section of any part of which
exceeds:

(i) 13 mm; or
(i) if another distance is specified in the regulations—that
other distance.

4 Extension to atower to betreated astheinstallation of a facility

(1) For the purposes of the application of this Part to the installation of
facilities, if:
(a) atower isafacility; and
(b) thetower is, or isto be, extended;
then:

(c) the carrying out of the extension isto be treated as the
carrying out of the installation of the facility; and

(d) the extension isto betreated as afacility inits own right.

(2) To avoid doubt, areferencein this clause to atower does not
include areference to an antenna.

(3) Inthisclause:

tower means atower, p0| e or mast.
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Division 2—Inspection of land

5 Inspection of land

(1) A carrier may, for the purposes of determining whether any land is
suitable for its purposes:
(@) enter on, and inspect, the land; and
(b) do anything on the land that is hecessary or desirable for that
purpose, including, for example, making surveys, taking
levels, sinking bores, taking samples, digging pits and
examining the soil.

(2) A carrier may, for the purpose of surveying or obtaining
information in relation to any land that, in the carrier’ sopinion, is
or may be suitable for its purposes:

(a) enter on any land; and

(b) do anything on the entered land that is necessary or desirable
for that purpose, including, for example, making surveys and
taking levels.

(3) A referencein this Part to engaging in activities under this Division
includes areference to exercising powers under this Division.

Division 3—Installation of facilities

6 Installation of facilities

(1) A carrier may, for purposes connected with the supply of acarriage
service, carry out the installation of afacility if:

(a) thecarrier isauthorised to do so by afacility installation
permit; or

(b) thefacility isalow-impact facility (as defined by subclause
(3)); or

(c) thefacility isatemporary facility for use by, or on behalf of,
adefence organisation for defence purposes; or
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(d) all of the following conditions are satisfied in relation to the
installation concerned:

(i) theinstallation occurs before 1 July 2000;

(if) theinstallation is carried out for the sole purpose of
connecting a building, structure, caravan or mobile
home to aline that forms part of atelecommunications
network;

(iii) thewhole or a part of the network was in existence at
the end of 30 June 1997.
Note: If theinstallation of afacility isnot authorised by this clause, the

installation may require the approval of an administrative authority
under alaw of a State or Territory.

(2) If subclause (1) authorises a carrier to carry out a particular
activity, the carrier may, for purposes in connection with the
carrying out of that activity:

(a) enter on, and occupy, any land; and
(b) on, over or under the land, do anything necessary or desirable
for those purposes, including, for example:
(i) constructing, erecting and placing any plant, machinery,
equipment and goods; and
(if) felling and lopping trees and clearing and removing
other vegetation and undergrowth; and
(iif) making cuttings and excavations; and
(iv) restoring the surface of the land and, for that purpose,
removing and disposing of soil, vegetation and other
material; and
(v) erecting temporary workshops, sheds and other
buildings; and
(vi) levelling the surface of the land and making roads.

(3) The Minister may, by written instrument, determine that a specified
facility is alow-impact facility for the purposes of this clause. The
determination has effect accordingly.

Note: For specification by class, see subsection 46(2) of the Acts
Interpretation Act 1901.
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(4) A designated overhead line must not be specified in an instrument
under subclause (3).

(5) A tower must not be specified in an instrument under subclause (3)
unless:

(a) thetower is attached to a building; and
(b) the height of the tower does not exceed 5 metres.

(6) To avoid doubt, areferencein subclause (5) to atower does not
include areference to an antenna.

(7) An extension to atower must not be specified in an instrument
under subclause (3) unless:

(a) the height of the extension does not exceed 5 metres; and
(b) there have been no previous extensions to the tower.
For this purpose, tower has the same meaning asin clause 4.

(8) Paragraphs (1)(a), (¢) and (d) do not, by implication, limit
subclause (3).

(9) A referencein this Part to engaging in activities under this Division
includes areference to exercising powers under this Division.

(10) A determination under subclause (3) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

Division 4—M aintenance of facilities

7 Maintenance of facilities
(1) A carrier may, at any time, maintain afacility.

(2) A carrier may do anything necessary or desirable for the purpose of
exercising powers under subclause (1), including (but not limited
to):

(a) entering on, and occupying, land; and
(b) removing, or erecting a gate in, any fence.
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(3) A referencein this clause to the maintenance of afacility (the
original facility) includes areference to:

(a) thedteration, removal or repair of the original facility; and

(b) the provisioning of the original facility with material or with
information (whether in electronic form or otherwise); and

(c) ensuring the proper functioning of the original facility; and

(d) the replacement of the whole or a part of the original facility
initsoriginal location, where the conditions specified in
subclause (5) are satisfied; and

(e) theingallation of an additional facility in the same location
asthe original facility, where the conditions specified in
subclause (6) are satisfied; and

(f) inacase where any tree, undergrowth or vegetation
obstructs, or islikely to obstruct, the operation of the original
facility—the cutting down or lopping of the tree, or the
clearing or removal of the undergrowth or vegetation, asthe
case requires.

(4) A referencein this clause to the maintenance of afacility does not
include areference to the extension of atower. For this purpose,
tower has the same meaning asin clause 4.

(5) For the purposes of paragraph (3)(d), the following conditions are
specified:

(a) thelevelsof noisethat are likely to result from the operation
of the replacement facility are less than or equal to the levels
of noise that resulted from the operation of the original
facility;

(b) inacasewheretheorigina facility isatower:

(i) the height of the replacement facility does not exceed
the height of the original facility; and

(if) the volume of the replacement facility does not exceed
the volume of the original facility;

(c) inacasewherethefacility is not atower:
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(i) the volume of the replacement facility does not exceed

the volume of the original facility; or

(i) the replacement facility islocated inside a
fully-enclosed building, the original facility was located
inside the building and the building is not modified
externally as aresult of the replacement of the original
facility; or

(iii) the replacement facility islocated inside a duct, pit,
hole, tunnel or underground conduit;

(d) such other conditions (if any) as are specified in the
regulations.

(6) For the purposes of paragraph (3)(e), the following conditions are
specified:

(a) the combined levels of noise that are likely to result from the
operation of the additional facility and the original facility are
less than or equal to the levels of noise that resulted from the
operation of the original facility;

(b) either:

(i) the additional facility islocated inside a fully-enclosed
building, the original facility islocated inside the
building and the building is not modified externaly asa
result of the installation of the additional facility; or

(if) the additional facility islocated inside a duct, pit, hole,
tunnel or underground conduit;

(c) such other conditions (if any) as are specified in the
regulations.

(7) For the purposes of paragraphs (5)(a), (b) and (c) and (6)(a), (b)
and (c), trivial variations are to be disregarded.

(8) For the purposes of subclauses (5) and (6):
() the measurement of the height of atower is not to include any
antenna extending from the top of the tower; and

(b) the volume of afacility isthe apparent volume of the
materials that:
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(i) constitute the facility; and
(ii) arevisible from a point outside the facility; and

(c) astructure that makes afacility inside the structure unable to
be seen from any point outside the structure is to be treated as
if it were afully-enclosed building.

(9) A referencein this Part to engaging in activities under this Division
includes areference to exercising powers under this Division.

(20) In this clause (other than subclause (4)):

tower means atower, p0| e or mast.

Divison 5—Conditionsrelating to the carrying out of
authorised activities

8 Carrier todo aslittle damage as practicable

In engaging in an activity under Division 2, 3 or 4, a carrier must
take al reasonable steps to ensure that the carrier causes as little
detriment and inconvenience, and does as little damage, asis
practicable.

9 Carrier torestoreland

(1) If acarrier engagesin an activity under Division 2, 3or 4in
relation to any land, the carrier must take all reasonable stepsto
ensure that the land is restored to a condition that issimilar to its
condition before the activity began.

(2) The carrier must take all reasonable steps to ensure that the
restoration begins within 10 business days after the completion of
the first-mentioned activity.

(3) Therulein subclause (2) does not apply if the carrier agrees with:
(@) the owner of the land; and

496 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC
30/6/08 4:19 PM



(b) if theland is occupied by a person other than the owner—the
occupier;

to commence restoration at atime after the end of that period of 10
business days.

10 Management of activities

A carrier must, in connection with carrying out an activity covered
by Division 2, 3 or 4, take all reasonable steps:

(a) to act in accordance with good engineering practice; and

(b) to protect the safety of persons and property; and

(c) toensurethat the activity interferes aslittle as practicable
with:

(i) the operations of a public utility; and

(ii) public roads and paths; and
(iii) the movement of traffic; and
(iv) theuseof land; and

(d) to protect the environment.

11 Agreementswith public utilities

(1) A carrier must make reasonable efforts to enter into an agreement
with apublic utility that makes provision for the manner in which
the carrier will engage in an activity that is:

(@) covered by Division 2, 3 or 4; and
(b) likely to affect the operations of the utility.

(2) A carrier must comply with an agreement in force under subclause

D.
12 Compliance with industry standards
If acarrier engagesin an activity covered by Division 2, 3 or 4, the

carrier must do so in accordance with any standard that:
(a) relatesto the activity; and
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(b) isrecognised by the ACA as a standard for usein that
industry; and

(c) islikely to reduce arisk to the safety of the public if the
carrier complies with the standard.

13 Compliance with international agreements

If acarrier engagesin an activity covered by Division 2, 3 or 4, the
carrier must do so in amanner that is consistent with Australia’'s
obligations under alisted international agreement that is relevant to
the activity.

14 Conditions specified in the regulations

If acarrier engages, or proposes to engage, in an activity covered
by Division 2, 3 or 4, the carrier must comply with any conditions
that are specified in the regulations.

15 Conditions specified in a Ministerial Code of Practice

(1) The Minister may, by written instrument, make a Code of Practice
setting out conditions that are to be complied with by carriersin
relation to any or all of the activities covered by Division 2, 3or 4
(other than activities covered by afacility installation permit).

(2) A carrier must comply with the Code of Practice.

(3) Thefollowing are examples of conditions that may be set out in the
Code of Practice:

(a) acondition requiring carriers to undertake assessments, or
further assessments, of the environmental impact of the
activity concerned;

(b) acondition requiring carriers to consult a particular person or
body in relation to the activity concerned;

(c) acondition requiring carriersto abtain the approval of a

particular person or body in relation to the activity
concerned.

498 Telecommunications Act 1997  No. 47, 1997
C:\ConversionData\Conversion\Acts1\D6B9A112FFO08CD8DCA257478002227E8\047.97.DOC
30/6/08 4:19 PM



(4) Thisclause does not, by implication, limit a power conferred by or
under this Act to make an instrument.

(5) Thisclause does not, by implication, limit the matters that may be
dealt with by codes or standards referred to in Part 6.

(6) Subclauses (4) and (5) do not, by implication, limit subsection
33(3B) of the Acts Interpretation Act 1901.

(7) Aninstrument under subclause (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

16 Conditionsto which afacility installation permit is subject

If:
() acarrier engages, or proposes to engage, in an activity
covered by Division 3; and
(b) that activity isor will be authorised by afacility installation
permit; and
(c) thefacility installation permit is subject to one or more
conditions;
the carrier must comply with those conditions.

17 Noticeto owner of land—general

(1) Beforeengaging in an activity under Division 2, 3 or 4 inrelation
to any land, a carrier must give written notice of itsintention to do
o to:
(a) the owner of the land; and
(b) if thelandis occupied by a person other than the owner—the
occupier.

(2) The notice must specify the purpose for which the carrier intendsto
engage in the activity.

(3) The natice under subclause (1) must contain a statement to the
effect that, if a person suffersfinancial loss or damage in relation to
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property because of anything done by a carrier in engaging in the
activity, compensation may be payable under clause 42.

(4) The notice under subclause (1) must be given at least 10 business
days before the carrier begins to engage in the activity. However,
if:

() no part of theland is, or isincluded in, a sensitive area (as
defined by subclause (8)); and

(b) the notice relatesto an activity under Division 2 (which deals
with inspection); and

(c) engaging in the activity does not involve any material
disturbance to the land;

the notice must be given at least 2 business days before the carrier
beginsto engage in the activity.

(5) A person may waive the person’s right to be given anotice under
subclause (1).

(6) Subclause (1) does not apply if:
(a) the carrier intends to engage in activities under Division 4
(which deals with maintenance); and

(b) those activities need to be carried out without delay in order
to protect:

(i) theintegrity of atelecommunications network or a
facility; or
(ii) the health or safety of persons; or
(iii) the environment; or
(iv) property; or
(v) the maintenance of an adequate level of service.

(7) Subclause (1) does not apply if:
(a) the carrier intends to engage in activities under Division 2
(which deals with inspection); and

(b) engaging in those activities does not involve any material
disturbance to the land; and

(c) thelandisapublic place; and
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(d) no part of theland is, or isincluded in, a sensitive area (as
defined by subclause (8)).

(8) For the purposes of this clause, each of the following areasisa
sensitive area:

(@) anidentified property (within the meaning of section 3A of
the World Heritage Properties Conservation Act 1983);

(b) aplacethat Australiaisrequired to protect by the terms of a
listed international agreement;

(c) an areathat, under alaw of the Commonwealth, a State or a
Territory, isreserved wholly or principally for nature
conservation purposes (however described);

(d) an areathat, under alaw of the Commonwealth, a State or a
Territory, is protected from significant environmental
disturbance;

(e) anareathatis.
(i) entered in the Register of the National Estate; or
(if) entered in the Interim List for that Register; or

(iii) registered under alaw of a State or Territory relating to
heritage conservation; or

(iv) of particular significance to Aboriginal persons, or
Torres Strait Islanders, in accordance with their
traditions.

18 Noticeto owner of land—Ilopping of treesetc.

(1) Atleast 10 business days before engaging in any of the following
activitiesunder Division 3 or 4:

(a) cutting down or lopping atree on private land;
(b) clearing or removing undergrowth or vegetation on private
land;
acarrier must give:
(c) the owner of the land; and

(d) if thelandis occupied by a person other than the owner—the
occupier;
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awritten notice requesting that the tree be cut down or lopped, or
that the undergrowth or vegetation be cleared, as the case may be,
in the manner, and within the period, specified in the naotice.

(2) The carrier may only engage in those activitiesif the request is not
complied with.

(3) A person may waive the person’s right to be given anotice under
subclause (1).

(4) Subclauses (1) and (2) do not apply if:
(a) the carrier intends to engage in activities under Division 4
(which deals with maintenance); and

(b) those activities need to be carried out without delay in order
to protect:

(i) theintegrity of atelecommunications network or a
facility; or
(ii) the health or safety of persons; or
(iii) the environment; or
(iv) property; or
(v) the maintenance of an adequate level of service.

19 Noticeto roads authorities, utilities etc.

(1) Atleast 10 business days before engaging in any of the following
activities under Division 3 or 4:

(a) closing, diverting or narrowing aroad or bridge;

(b) installing afacility on, over or under aroad or bridge;

(c) altering the position of awater, sewerage or gas main or pipe;
(d) altering the position of an electricity cable or wire;

acarrier must give written notice of itsintention to do so to the
person or authority responsible for the care and management of the
road, bridge, main, pipe, cable or wire.

(2) A person or authority may waive the person’s or authority’s right
to be given a notice under subclause (1).
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(3) Subclause (1) does not apply if:
(a) the carrier intends to engage in activities under Division 4
(which deals with maintenance); and

(b) those activities need to be carried out without delay in order
to protect:

(i) theintegrity of atelecommunications network or a
facility; or
(ii) the hedlth or safety of persons; or
(iii) the environment; or
(iv) property; or
(v) the maintenance of an adequate level of service.

20 Roadsetc. to remain open for passage

If acarrier engagesin an activity covered by Division 3, the carrier
must ensure that afacility installed over aroad, bridge, path or
navigable water isinstalled in away that will allow reasonable
passage by persons, vehicles and vessels.

Division 6—Facility installation per mits

21 Application for facility installation per mit

(1) A carrier may apply to the ACA for a permit authorising the carrier
to carry out the installation of one or more facilities.

(2) The permit iscalled afacility installation permit.

22 Form of application

An application must be:
(@) inwriting; and
(b) inaccordance with the form approved in writing by the ACA.
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23 Application to be accompanied by charge

An application for afacility installation permit must be
accompanied by the charge (if any) fixed by a determination under
section 53 of the Australian Communications Authority Act 1997 in
relation to so much of the ACA’ s expenses in connection with
dealing with the application as do not relate to the conduct of a
public inquiry in relation to the permit.

24 Withdrawal of application

This Division does not prevent the withdrawal of an application
and the submission of afresh application.

25 Issue of facility installation per mit

(1) After considering the application, the ACA may issue afacility
installation permit authorising the applicant to carry out the
installation of any or all of the facilities specified in the
application.

(2) The ACA must not issue afacility installation permit unless the
ACA has held a public inquiry in relation to the permit.

(3) The ACA may decide to refuse to issue a facility installation permit
without holding a public inquiry in relation to the permit.
Note: An example of the operation of this subclause would be a case where

the application does not disclose grounds on which the ACA could
issue the permit.

(4) If the ACA decidesto refuse to issue afacility installation permit,
it must give the applicant awritten notice setting out the decision.

(5) Clause 23 does not prevent a charge from being fixed by a
determination under section 53 of the Australian Communications
Authority Act 1997 in relation to the holding of apublic inquiry in
relation to a permit.
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26 Deemed refusal of facility installation per mit

(2) If:
(a) the ACA receives an application for afacility installation
permit; and
(b) 10 business days pass and the ACA has neither:
(i) notified the applicant in writing that the ACA has
decided to refuse to issue the permit; nor
(ii) notified the applicant in writing that the ACA has
decided to hold a public inquiry in relation to the
permit;
the ACA istaken, at the end of that period of 10 business days, to
have decided to refuse to issue the permit.

(2) If:
(@) the ACA receives an application for afacility installation
permit; and
(b) 65 business days pass and the ACA has neither:
(i) notified the applicant in writing that the ACA has
decided to refuse to issue the permit; nor
(ii) notified the applicant in writing that the ACA has
decided to issue the permit;
the ACA istaken, at the end of that period of 65 business days, to
have decided to refuse to issue the permit.

(3) The ACA may, by written instrument, determine that subclause (2)
has effect, in relation to a specified application for afacility
installation permit, asif areference in that subclause to 65 business
days were areference to such greater number of business days, not
exceeding 85 business days, as is specified in the determination.
The determination has effect accordingly.

(4) Indetermining the validity of any action taken by the ACA under
Part 25 in relation to the holding of apublicinquiry inrelationto in
a permit, regard must be had to the ACA’ s need to act with
sufficient speed to meet the time limit imposed by subclause (2).
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27 Criteriafor issue of facility installation per mit
Criteria

(1) The ACA must not issue afacility installation permit that
authorises a carrier to carry out the installation of one or more
facilities unless the carrier satisfies the ACA that:

() both of the following conditions are satisfied:

(i) the carrier has made reasonable effortsto negotiate in
good faith with each proprietor whose approval is
required or would, apart from Division 3, be required,
for carrying out the installation;

(i) at least one of those approvals has not been obtained
within 20 business days after the beginning of the
negotiations concerned; and

(b) in acase where none of the facilities consist of a designated
overhead line—either of the conditions set out in subsection
(2) is satisfied; and

(c) inacasewhere any of the facilities consist of a designated
overhead line—each administrative authority whose approval
isrequired or would, apart from Division 3, be required, for
the installation of the line has given such an approval; and

(d) the telecommunications network to which the facilities relate
is, or islikely to be, of national significance; and

(e) thefacilitiesare, or are likely to be, an important part of the
telecommuni cations network to which the facilities rel ate;
and

(f) any of the following conditionsis satisfied:

(i) the greater part of the infrastructure of the
telecommuni cations network to which the facilities
relate has already been installed;

(i) thegreater part of the infrastructure of the
telecommuni cations network to which the facilities
relate has not been installed, but each administrative
authority whose approval was required or would, apart
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from Division 3, be required, for the installation of the
greater part of the infrastructure of the network has
given, or is reasonably likely to give, such an approval;

(iii) no part of the infrastructure of the telecommunications
network to which the facilities relate has been installed,
but each administrative authority whose approval was
required or would, apart from Division 3, be required,
for theinstallation of the greater part of the
infrastructure of the network has given, or is reasonably
likely to give, such an approval; and

(g) the advantagesthat are likely to be derived from the

operation of the facilities in the context of the

telecommuni cations network to which the facilities relate

outweigh any form of degradation of the environment that is

likely to result from the installation of the facilities.

Conditions relating to facilities other than designated overhead
lines

(2) For the purposes of paragraph (1)(b), the following conditions are
specified:
(@) both:

(i) the carrier has made reasonable efforts to negotiate in
good faith with each administrative authority whose
approval isrequired or would, apart from Division 3, be
required, for carrying out the installation; and

(i) at least one of those approvals has not been obtained
within 6 months after the beginning of the negotiations
concerned;

(b) al of the following subparagraphs apply:

(i) the carrier has made reasonable effortsto negotiate in
good faith with each administrative authority whose
approval isrequired or would, apart from Division 3, be
required, for carrying out the installation;

(ii) at least one of those approvals has been refused.
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Networks of national significance

(3) Indetermining the matter set out in paragraph (1)(d), the ACA
must have regard to the following:

(a) the geographical reach of the network;

(b) the number of customers connected, or likely to be
connected, to the network;

(c) the importance of the network to the national economy;
(d) such other matters (if any) asthe ACA considersrelevant.

When facilities are an important part of a network

(4) Indetermining the matter set out in paragraph (1)(e), the ACA
must have regard to at least one of the following:

(a) thetechnical importance of the facilities in the context of the
telecommuni cations network to which the facilities rel ate;

(b) the economic importance of the facilities in the context of the
telecommunications network to which the facilities relate;

(c) thesocial importance of the facilities in the context of the
telecommuni cations network to which the facilities rel ate.

When advantages of facilities outweigh degradation of the
environment

(5) Indetermining the matter set out in paragraph (1)(g), the ACA
must have regard to the following:

(a) the extent to which theinstallation of the facilitiesislikely to
promote the long-term interests of end-users of carriage
services or of services supplied by means of carriage
services,

(b) the impact of the installation, maintenance or operation of the
facilities on the environment;

(c) the objective of facilitating the timely supply of efficient,
modern and cost-effective carriage services to the public;

(d) any relevant technical and/or economic aspects of the
installation, maintenance or operation of the facilitiesin the
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context of the telecommunications network to which the
facilitiesrelate;

(e) whether theinstallation of the facilities contributes to the
fulfilment by the applicant of the universal service obligation;

(f) whether the installation of the facilities involves co-location
with one or more other facilities;

(g) whether the installation of the facilities facilitates co-location,
or future co-location, with one or more other facilities;

(h) such other matters (if any) asthe ACA considers relevant.

Long-term interests of end-users

(6) For the purposes of this clause, the question whether a particular
thing promotes the long-term interests of end-users of carriage
services or of services supplied by means of carriage servicesisto
be determined in the same manner as that question is determined
for the purposes of Part X1C of the Trade Practices Act 1974.

Environmental impact

(7) Indetermining the matter set out in paragraph (5)(b), the ACA
must have regard to the following:
(@) whether the installation, maintenance or operation of the
facilities:
(i) isinconsistent with Australia’ s obligations under alisted
international agreement; or
(ii) could threaten with extinction, or significantly impede
the recovery of, athreatened species; or
(iii) could put a species of floraor fauna at risk of becoming
athreatened species; or
(iv) could have an adverse effect on a threatened species of
floraor fauna; or

(v) could damage the whole or a part of a habitat of a
threatened species of flora or fauna; or
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(vi) could damage the whole or a part of aplace, or an
ecological community, that is essential to the continuing
existence of athreatened species of floraor fauna; or

(vii) could threaten with extinction, or significantly impede
the recovery of, an endangered ecological community;
or

(viii) could have an adverse effect on an endangered
ecological community; or

(ix) could damage the whole or a part of the habitat of an
endangered ecological community;

(b) thevisual effect of the facilities on streetscapes and other
landscapes;
(c) whether the facilities are to be installed at any of the
following places:
(i) anidentified property (within the meaning of section 3A
of the World Heritage Properties Conservation Act
1983);
(ii) aplacethat Australiaisrequired to protect by the terms
of alisted international agreement;

(iif) an areathat, under alaw of the Commonwealth, a State
or aTerritory, is reserved wholly or principally for
nature conservation purposes (however described);

(iv) anareathat, under alaw of the Commonwealth, a State
or a Territory, is protected from significant
environmental disturbance;

(d) whether the facilities are to be installed at or near an area or
thing that is:
(i) entered in the Register of the National Estate; or

(if) entered in the Interim List for that Register; or

(iii) registered under alaw of a State or Territory relating to
heritage conservation; or

(iv) of particular significance to Aboriginal persons, or
Torres Strait Islanders, in accordance with their
traditions;
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(e) such other matters (if any) asthe ACA considersrelevant.

Deemed approvals by administrative authorities

(8) The ACA may, by written instrument, determine that this clause
has the effect it would have if it were assumed that a specified
administrative authority had given a specified approval for the
installation of one or more specified facilities. The determination
has effect accordingly.

Note: For specification by class, see section 46 of the Acts Interpretation Act
1901.
Definitions

(9) Inthisclause:

administrative authority means:
(a) the holder of an office; or
(b) an authority of a State or a Territory; or
(c) alocal government body;

performing administrative functions under alaw of a State or a
Territory.

approval means an approval or permission (however described).

negotiations includes:
(a) the submission of an application for approval; and
(b) pursuing an application for approval.

proprietor means an owner or occupier of land.

review, in relation to arefusal to give an approval, means areview
on the merits (in other words, areview that is not based on the
grounds that the refusal is contrary to law).

telecommunications network includes a proposed
telecommuni cations network.
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28 Special provisionsrelating to environmental matters

(1) In performing afunction, or exercising a power, conferred on the
ACA by thisDivision, the ACA is exempt from any administrative
procedures in force under section 6 of the Environment Protection
(Impact of Proposals) Act 1974.

(2) Beforeissuing afacility installation permit, the ACA must consult
the Environment Secretary.

(3) Beforeissuing afacility installation permit that:
(8 inthe ACA’sopinion:
(i) may beinconsistent with Australia’s obligations under a
listed international agreement; or
(ii) could threaten with extinction, or significantly impede
the recovery of, athreatened species; or

(iii) could put a species of flora or fauna at risk of becoming
athreatened species; or
(iv) could have an adverse effect on athreatened species of
floraor fauna; or
(v) could damage the whole or a part of a habitat of a
threatened species of flora or fauna; or
(vi) could damage the whole or a part of aplace, or an
ecological community, that is essential to the continuing
existence of athreatened species of floraor fauna; or
(vii) could threaten with extinction, or significantly impede
the recovery of, an endangered ecological community;
or
(viii) could have an adverse effect on an endangered
ecological community; or
(ix) could damage the whole or a part of the habitat of an
endangered ecological community; or
(b) relatesto theinstallation of afacility at a place mentioned in
paragraph 27(7)(c) of this Schedule;
the ACA must consult the Director of National Parks and Wildlife.
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(4) Beforeissuing afacility installation permit that relates to the
installation of afacility at or near an area or thing mentioned in
paragraph 27(7)(d) of this Schedule, the ACA must consult the
Australian Heritage Commission.

(5) Inthisclause:

this Division includes:
(a) Part 25, to the extent that that Part relates to the holding of a

public inquiry in relation to a permit; and
(b) Part 29, to the extent that that Part relates to this Division.
29 Consultation with the ACCC

Before making a decision to issue, or to refuse to issue, afacility
installation permit, the ACA must consult the ACCC.

30 Facility installation permit has effect subject to this Act

A facility installation permit has effect subject to this Act.

31 Duration of facility installation per mit

(1) A facility installation permit comes into force when it is issued and
remainsin force until the end of the period specified in the permit.

(2) However, the ACA may, by written notice given to the holder of a
facility installation permit, extend the period specified in the permit
if the ACA is satisfied that the extension is warranted because of
special circumstances.

32 Conditions of facility installation per mit

(1) A facility installation permit is subject to such conditions as are
specified in the permit.
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(2) A condition of afacility installation permit may restrict, limit or
prevent the carrying out of, an activity under Division 3. This
subclause does not, by implication, limit subclause (1).

(3) Thefollowing are examples of conditions to which afacility
installation permit may be subject:

(a) acondition requiring the holder to undertake an assessment,
or afurther assessment, of the environmental impact of the
installation of the facility concerned;

(b) acondition requiring the holder to consult a particular person
or body in relation to the installation of the facility
concerned;

(c) acondition requiring the holder to obtain the approval of a
particular person or body in relation to the installation of the
facility concerned.

33 Surrender of facility installation per mit

The holder of afacility installation permit may, at any time,
surrender the permit by written notice given to the ACA.

34 Cancellation of facility installation per mit

(1) The ACA may, by written notice given to the holder of afacility
installation permit, cancel the permit.

(2) Indeciding whether to cancel the permit, the ACA may have
regard to:

(a) any contravention of Division 5; and

(b) any matter which the ACA was entitled to have regard in
deciding whether to issue a permit.

(3) Subclause (2) does not, by implication, limit the matters to which
the ACA may have regard.
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35 Review of decisions by Administrative Appeals Tribunal

(1) Applications may be made to the Administrative Appeals Tribunal
for review of adecision of the ACA under clause 25 or 26 to refuse
to issue afacility installation permit if the ACA has not held a
public inquiry in relation to the permit.

(2) If the ACA:
(&) makesadecision of akind covered by subclause (1); and

(b) givesto the person or persons whose interests are affected by
the decision written notice of the making of the decision;
that notice is to include a statement to the effect that, subject to the
Administrative Appeals Tribunal Act 1975, application may be
made to the Administrative Appeals Tribunal for review of the
decision.

(3) A failureto comply with subclause (2) does not affect the validity
of adecision.

(4) Inthisclause:

decision has the same meaning as in the Administrative Appeals
Tribunal Act 1975.

Division 7—Exemptions from Sateand Territory laws

36 Activitiesnot generally exempt from State and Territory laws

(1) Divisions 2, 3 and 4 do not operate so as to authorise an activity to
the extent that the carrying out of the activity would be inconsistent
with the provisions of alaw of a State or Territory.

(2) Therule set out in subclause (1) has effect subject to any
exemptions that are applicable under clause 37.
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37 Exemption from Stateand Territory laws

(1) Thisclause appliesto an activity carried on by a carrier if the
activity is authorised by Division 2, 3 or 4.

(2) The carrier may engage in the activity despite alaw of a State or
Territory about:

(a) the assessment of the environmental effects of engagingin
the activity; or

(b) the protection of places or items of significance to Australia's
natural or cultural heritage; or

(c) town planning; or

(d) the planning, design, siting, construction, alteration or
removal of astructure; or

(e) the powers and functions of alocal government body; or

(f) theuse of land; or

(g) tenancy; or

(h) the supply of fuel or power, including the supply and
distribution of extra-low voltage power systems; or

(i) amatter specified in the regulations.

(3) Paragraph (2)(b) does not apply to alaw in so far asthe law
provides for the protection of places or items of significance to the
cultural heritage of Aboriginal personsor Torres Strait Islanders.

(4) Paragraph (2)(h) does not apply to alaw in so far asthe law deals
with the supply of electricity at a voltage that exceeds that used for
ordinary commercial or domestic requirements.

38 Concurrent operation of Stateand Territory laws

It isthe intention of the Parliament that, if clause 37 entitlesa
carrier to engage in activities despite particular laws of a State or
Territory, nothing in this Division is to affect the operation of any
other law of a State or Territory, so far as that other law is capable
of operating concurrently with this Act.
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39 Liability to taxation not affected

This Division does not affect the liability of acarrier to taxation
under alaw of a State or Territory.

Division 8—M iscellaneous

40 Constitution of the ACA—performance of functions under this
Part

(1) For the purposes of the performance of the functions, and the
exercise of the powers, conferred on the ACA by this Part, the
ACA isto be constituted by:

(a) the Chairman of the ACA; and
(b) not fewer than 2, and not more than 4, eligible associate
members of the ACA.

(2) For the purposes of subclause (1), an eligible associate member of
the ACA is an associate member of the ACA whose instrument of
appointment contains a statement to the effect that the member’s
appointment relates to the performance of the ACA’s functions,
and the exercise of the ACA’s powers, under this Part.

(3) Thisclause has effect despite anything in section 491 (which deals
with hearings for the purposes of a public inquiry).

(4) Inthisclause:

this Part includes:
(a) Part 25, to the extent that that Part relates to the holding of a
public inquiry in relation to a permit; and
(b) Part 29, to the extent that that Part relates to this Part.

41 Guiddines

(1) Inperforming afunction, or exercising a power, conferred on the
ACA by this Part, the ACA must have regard to:
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(@) any guidelinesin force under subclause (2); and
(b) such other matters as the ACA considers relevant.

(2) The ACA may, by written instrument, formulate guidelines for the
purposes of subclause (1).

42 Compensation

(1) If aperson suffersfinancial loss or damage because of anything
done by acarrier under Division 2, 3 or 4 in relation to:

(a) any property owned by the person; or
(b) any property in which the person has an interest;

thereis payabl e to the person by the carrier such reasonable
amount of compensation:

(c) asisagreed between them; or
(d) failing agreement—as is determined by a court of competent
jurisdiction.
(2) Compensation payable under subclause (1) includes, without
limitation, compensation in relation to:

(@) damage of atemporary character as well as of a permanent
character; and

(b) thetaking of sand, soil, stone, gravel, timber, water and other
things.

(3) Inthisclause:

court of competent jurisdiction, in relation to property, means:

(@) the Federal Court; or

(b) the Supreme Court of the State or Territory in which the
property is situated or was situated at the time of the relevant
loss or damage; or

(c) aninferior court that has jurisdiction:

(i) for therecovery of debts up to an amount not less than
the amount of compensation claimed by the person; and
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(ii) inrelation to the locality in which the property, or part
of the property, is situated or was situated at the time of
the relevant loss or damage.

inferior court means:

(@) aCounty Court, District Court or local Court of a State or
Territory; or

(b) acourt of summary jurisdiction exercising civil jurisdiction.

43 Power extendsto carrier’s employees etc.

If, under aprovision of Division 2, 3 or 4, acarrier is empowered
to:

(a) enter onland; or

(b) inspect land; or

(c) occupy land; or

(d) do anything else on, over or under land;
the provision also empowers:

(e) an employee of the carrier; or

(f) aperson acting for the carrier under a contract; or

(g) an employee of aperson referred to in paragraph (f);
to do that thing.

44 Stateand Territory lawsthat discriminate against carriersand
usersof carriage services

(1) Thefollowing provisions have effect:

(a) alaw of a State or Territory has no effect to the extent to
which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular carrier, against a particular class of carriers, or
against carriers generaly;

(b) without limiting paragraph (a), a person is not entitled to a
right, privilege, immunity or benefit, and must not exercise a
power, under alaw of a State or Territory to the extent to
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which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular carrier, against a particular class of carriers, or
against carriers generaly;

(c) without limiting paragraph (&), a person is not required to
comply with alaw of a State or Territory to the extent to
which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular carrier, against a particular class of carriers, or
against carriers generally.

(2) Thefollowing provisions have effect:

(@) alaw of a State or Territory has no effect to the extent to
which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular eligible user, against a particular class of eligible
users, or against eligible users generadly;

(b) without limiting paragraph (a), aperson is not entitled to a
right, privilege, immunity or benefit, and must not exercise a
power, under alaw of a State or Territory to the extent to
which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular eligible user, against a particular class of eligible
users, or against eligible users generally;

(c) without limiting paragraph (&), a person is not required to
comply with alaw of a State or Territory to the extent to
which the law discriminates, or would have the effect
(whether direct or indirect) of discriminating, against a
particular eligible user, against a particular class of eligible
users, or against eligible users generally.

(3) For the purposes of this clause, if a carriage serviceis, or is
proposed to be, supplied to a person by means of a controlled
network, or a controlled facility, of a carrier, the person isan
eligible user.
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(4) The Minister may, by written instrument, exempt a specified law of
a State or Territory from subclause (1).

Note: For specification by class, see section 46 of the Acts Interpretation Act
1901.

(5) The Minister may, by written instrument, exempt a specified law of
a State or Territory from subclause (2).

Note: For specification by class, see section 46 of the Acts Interpretation Act
1901.

(6) An exemption under subclause (4) or (5) may be unconditional or
subject to such conditions (if any) as are specified in the
exemption.

(7) Aninstrument under subclause (4) or (5) isadisallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

Note: The following are examples of alaw of a State or Territory:
(@ aprovision of aState or Territory Act;

(b) aprovision of alegidative instrument made under a State or
Territory Act.

45 Stateand Territory laws may confer powersand immunitieson
carriers

It isthe intention of the Parliament that this Part is not to be
construed as preventing alaw of a State or Territory from
conferring powers or immunities on carriers, so long asthat law is
capable of operating concurrently with this Act.

46 ACA may limit tort liability in relation to the supply of certain
carriage services

(1) The ACA may, by written instrument, impose limits on amounts
recoverablein tort in relation to acts done, or omissions made, in
relation to the supply of specified carriage services.
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Note: For specification by class, see subsection 46(2) of the Acts
Interpretation Act 1901.

(2) Aninstrument under subclause (1) has effect accordingly.

(3) A limit imposed by an instrument under subclause (1) may be
expressed to apply in relation to:
(a) thetotal of the amounts that can be recovered inrelation to a
single event; or
(b) thetotal of the amounts that can be recovered by a particular
plaintiff in relation to a single event.

(4) Aninstrument under subclause (1) may impose alimit expressed
as.
(@) adollar amount; or
(b) amethod of calculating an amount.

(5) Subclauses (3) and (4) do not, by implication, limit subclause (1).

(6) This clause does not apply to a cause of action under Part 9 (which
deals with the customer service guarantee).

(7) Thisclause does not apply to a cause of action under clause 42
(which deals with compensation for loss or damage resulting from
acarrier’ s activities under Division 2, 3 or 4).

(8) Aninstrument under subclause (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

47 Ownership of facilities

Unless the circumstances indicate otherwise, afacility, or a part of
afacility, that is supplied, installed, maintained or operated by a
carrier remains the property of its owner:
(a) inany case—whether or not it has become (either in whole or
in part), afixture; and
(b) in the case of a network unit—whether or not a nominated
carrier declaration isin force in relation to the network unit.
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48 ACA may inform the public about designated overhead lines,
telecommunications transmission tower s and
underground facilities

(1) The ACA may inform members of the public about the kinds and
location of:

(a) designated overhead lines; and
(b) telecommunications transmission towers; and
(c) underground facilities.

(2) In performing the function conferred on the ACA by subclause (1),
the ACA must have regard to the following matters:

(a if:
(i) the ACA issatisfied that abody or association
represents carriers; and

(ii) the body or association has given the ACA awritten
statement setting out the body’ s or association’s views
about how the ACA should perform that function;

the views set out in the statement;
(b) thelegitimate business interests of carriers;
(c) the objective of safeguarding national security;

(d) the privacy of end-users of carriage services supplied by
means of the lines, towers or facilities concerned.

(3) Subclause (2) does not, by implication, limit the matters to which
the ACA may have regard.

(4) Clauses 40 and 41 do not apply to the function conferred on the
ACA by subclause (1).

(5) Inthisclause:

telecommunications transmission tower means.
(a) atower; or
(b) apole; or
(c) amast; or
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(d) asimilar structure;

used to supply a carriage service by means of
radiocommunications.

49 Review of optionsfor placing facilities underground

(1) Before 1 July 1998, the Minister must cause to be conducted a
review of the options for placing facilities underground.

(2) Those options are to include options for placing facilities
underground as part of a co-ordinated program of placing other
infrastructure underground (for example, electricity transmission
and distribution infrastructure).

(3) The Minister must cause to be prepared areport of the review.

(4) The Minister must cause copies of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the completion of the preparation of the report.

50 Monitoring of progressin relation to placing facilities
underground

The ACA isto monitor, and report to the Minister on, progressin
relation to the implementation of efforts to place facilities
underground.

51 Removal of certain overhead lines

() If:

(a) an overhead line (the eligible overhead line) is attached to a
pole (thefirst pole); and

(b) theeligible overhead line, or a portion of the eligible
overhead line, is suspended between the first pole and
another pole (the second pole); and

(c) theingallation of the eligible overhead linewas or is
authorised by:
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(i) thisAct; or
(i) section 116 of the Telecommunications Act 1991; or
(iii) Division 3 of Part 7 of the Telecommunications Act
1991; or
(iv) arepealed law of the Commonwealth; and
(d) thereisalso attached to the first pole one or more other
overhead cables, where at least one of the other overhead
cables is a non-communications cable; and
(e) each of the non-communications cables is permanently
removed (either simultaneously or over a period) and is not
replaced;
the owner of the eligible overhead line must, within 6 months after
the completion of the last of the removals referred to in paragraph
(e), permanently remove so much of the eligible overhead line asis
suspended between the first pole and the second pole.

(2) If:

(a) thereisaloca government body for the areain which the
first poleis situated; and

(b) thereisno prescribed administrative authority for the State or
Territory in which thefirst poleis situated;

the local government body may, by writing:

(c) exempt the owner of the eligible overhead line from
compliance with subclause (1) in relation to the first pole; or

(d) extend the period of 6 months mentioned in subclause (1) for

the purposes of the application of subclause (1) to the owner
of the eligible overhead line and to the first pole.

(3) If thereisaprescribed administrative authority for the State or
Territory in which the first poleis situated, the prescribed
administrative authority may, by writing:

(@) exempt the owner of the eligible overhead line from
compliance with subclause (1) in relation to the first pole; or
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(b) extend the period of 6 months mentioned in subclause (1) for
the purposes of the application of subclause (1) to the owner
of the eligible overhead line and to the first pole.

(4) If:
(@) thereisno local government body for the areain which the
first poleis situated; and
(b) thereis no prescribed administrative authority for the State or
Territory in which thefirst pole is situated;
the regulations may make provision for and in relation to:

(c) the exemption of the owner of the eligible overhead line from
compliance with subclause (1) in relation to the first pole;
and

(d) the extension of the period of 6 months mentioned in
subclause (1) for the purposes of the application of subclause

(1) to the owner of the eligible overhead line and to the first
pole.

(5) Regulations made for the purposes of subclause (4) may make

provision with respect to a matter by conferring a power on the
ACA.

(6) Thisclause does not prevent 2 or more instruments under subclause
(2) or (3) from being combined in the same document.

(7) Inthisclause:

administrative authority means:
(8 the holder of an office; or
(b) an authority of a State or a Territory;

that performs administrative functions under a law of a State or a
Territory.

lineincludes adisused line.

non-communications cable means an overhead cable (other than a
line).
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overhead cable means awire or cable that is suspended above the
surface of:

(a) land (other than submerged land); or

(b) ariver, lake, tidal inlet, bay, estuary, harbour or other body of
water.

overhead line means aline that is suspended above the surface of:
(&) land (other than submerged land); or

(b) ariver, lake, tidal inlet, bay, estuary, harbour or other body of
water.

prescribed administrative authority, in relation to a State or a
Territory, means an administrative authority that:
(@) performs administrative functions under alaw of the State or
the Territory; and

(b) isspecified in the regulations.

52 Commonwealth laws not displaced

Divisions 2, 3 and 4 do not authorise a carrier to engage in an
activity contrary to the requirements of another law of the
Commonwealth.

53 Subdivider to pay for necessary alterations

If:

(a) it becomes necessary, in the opinion of a carrier, because of
the subdivision of any land, to remove, or alter the position
of, afacility on, over or under the land; and

(b) the carrier incurs costs in connection with anything
reasonably done in connection with the removal or alteration;

the person who subdivided the land is liable to pay to the carrier so
much of those costs asis reasonable, and that amount may be
recovered in a court of competent jurisdiction as a debt due to the
carrier.
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54 Service of notices

@) If:

)

©)

(4)

(a) acarrier isunable, after diligent inquiry, to find out who
owns particular land; or
(b) acarrier isunableto serve anotice under this Part on the
owner of land either personally or by post;
the carrier may serve a notice under this Part on the owner of the
land by publishing a copy of the notice in a newspaper circulating
inadistrict in which the land is situated and:
(c) if theland is occupied—serving a copy of the notice on the
occupier; or
(d) if theland is not occupied—attaching, if practicable, a copy
of the notice to a conspicuous part of the land.

If acarrier isunable, after diligent inquiry, to find out:
(@) whether particular land is occupied; or
(b) who occupies particular land;

the carrier may treat the land as unoccupied land.

If acarrier isunable to serve a notice under this Part on the
occupier of land either personally or by post, the carrier may serve
a notice under this Part on the occupier by:

(a) publishing a copy of the notice in a newspaper circulating in
adistrict in which the land is situated; and

(b) attaching, if practicable, a copy of the notice to a conspicuous
part of the land.

This clause does not affect the operation of any other law of the
Commonwealth, or of any law of a State or Territory, that
authorises the service of adocument otherwise than as provided in
this clause.
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55 Facilitiesinstalled before 1 January 1999 otherwisethan in
reliance on Commonwealth laws—environmental impact

(1) Thisclause appliesif:

(a) acarrier, for purposes connected with the supply of a carriage
service, proposes to commence to carry out the installation of
afacility before 1 January 1999; and

(b) neither Division 3 of this Part, nor Part 7 of the
Telecommunications Act 1991, will operate so as to authorise
the carrying out of the installation; and

(c) any of the conditions set out in subclause (2) is satisfied.

(2) For the purposes of paragraph (1)(c), the following conditions are
specified:
(a) the carrying out of the installation:
(i) is, orislikely to be, inconsistent with Australia's

obligations under a listed international agreement; or

(ii) could threaten with extinction, or significantly impede
the recovery of, athreatened species; or

(i) could put a species of floraor faunaat risk of becoming
athreatened species; or

(iv) could have an adverse effect on athreatened species of
floraor fauna; or

(v) could damage the whole or a part of a habitat of a
threatened species of flora or fauna; or
(vi) could damage the whole or a part of aplace, or an
ecological community, that is essential to the continuing
existence of athreatened species of floraor fauna; or
(vii) could threaten with extinction, or significantly impede
the recovery of, an endangered ecological community;
or
(viii) could have an adverse effect on an endangered
ecological community; or
(ix) could damage the whole or a part of the habitat of an
endangered ecological community;
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(b) theinstalation isto be carried out at any of the following
places:
(i) anidentified property (within the meaning of section 3A
of the World Heritage Properties Conservation Act
1983);
(if) aplacethat Australiais required to protect by the terms
of alisted international agreement;

(iii) an areathat, under alaw of the Commonwealth, is
reserved wholly or principally for nature conservation
purposes (however described);

(iv) anareathat, under alaw of the Commonwealth, is
protected from significant environmental disturbance;

(c) theinstallation isto be carried out at or near an area or thing
that is:
(i) entered in the Register of the National Estate; or

(ii) entered inthe Interim List for that Register; or

(iii) of particular significance to Aboriginal persons, or
Torres Strait Islanders, in accordance with their
traditions.

(3) Atleast 25 business days before commencing to carry out the
installation, the carrier must give the Environment Secretary
written notice of the carrier’ s intention to do so.

(4) The notice must be accompanied by awritten statement setting out
such information about the environmental impact of:

(a) thecarrying out of the installation; and
(b) thefacility;
asis specified in the regulations.

(5) Within 25 business days after the notice was given, the ACA may
give the carrier awritten direction requiring the carrier to do, or to
refrain from doing, a specified act or thing in relation to:

(a) the carrying out of the installation; or
(b) thefacility;
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or both.
(6) A carrier must comply with a direction under subclause (5).

(7) A direction under subclause (5) may only be given for purposes
relating to the environmental impact of:

(a) the carrying out of the installation; or
(b) thefacility;
or both.

(8) The ACA must not give adirection under subclause (5) unless the
Environment Secretary has given the ACA arecommendation
under subclause (9).

(9) The Environment Secretary may give the ACA awritten
recommendation to give a direction under subclause (5).

(20) In giving adirection under subclause (5), the ACA:

(a) isnot required to give adirection in the same terms as the
Environment Secretary’ s recommendation; and

(b) may have regard to matters other than the Environment
Secretary’ s recommendation.

(11) Before giving adirection under subclause (5), the ACA must
consult:

() if the condition specified in paragraph (2)(c) is satisfied—the
Australian Heritage Commission; and
(b) in any case—the Director of National Parks and Wildlife.

(12) Inthisclause:

environmental impact includes impact on heritage values.
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Part 2—Transitional provisions

56 Continued application of sections 116, 117, 118 and 119 of the
Telecommunications Act 1991—gener al

(1) Thisclause appliesto a particular exempt activity if:

(a) before 1 July 1997, aproposal to engage in the activity was
notified by a carrier (within the meaning of the
Telecommunications Act 1991) under a Telecommunications
National Code; and

(b) the activity commenced on or before 30 June 1997.

(2) Despite the repeal of the Telecommunications Act 1991 by the
Telecommunications (Transitional and Consequential
Amendments) Act 1997, sections 116, 117, 118 and 119 of the
Telecommunications Act 1991 continue to apply, in relation to the
activity, during:

(a) if the activity consists of an installation of a designated
overhead line—the period:

(i) beginning on 1 July 1997; and
(ii) ending at the end of 30 September 1997; or
(b) if the activity does not consist of the installation of a
designated overhead line—the period:
(i) beginning on 1 July 1997; and
(ii) ending at the end of 31 December 1997,
asif:

(c) areferencein those sectionsto acarrier (within the meaning
of the Telecommunications Act 1991) were areferenceto a
carrier (within the meaning of this Act); and

(d) areferenceinthose sectionsto AUSTEL were areference to
the ACA; and

(e) areferencein section 117 of the Telecommunications Act
1991 to paragraph 327(b) of that Act were areference to
section 486 of this Act; and
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(f) areferencein section 117 of the Telecommunications Act
1991 to Part 14 of that Act were areference to Part 25 of this
Act; and

(g) that repeal had not been made.

(3) Divisions 2, 3 and 4 of Part 1 of this Schedule do not apply to the
carrying out of the activity.

(4) Part 1 of Schedule 1 to this Act has effect asiif sections 116, 117,
118 and 119 of the Telecommunications Act 1991 were provisions
of thisAct.

(5) Inthisclause:
AUSTEL meansthe Australian Telecommunications Authority.

designated overhead line has the same meaning asin Part 1 of this
Schedule.

exempt activity has the same meaning asin the
Telecommunications Act 1991, as in force before 1 July 1997.

Telecommunications National Code means a National Code
determined under section 117 of the Telecommunications Act 1991.

57 Continued application of Division 3 of Part 7 of the
Telecommunications Act 1991—gener al

(1) Thisclause appliesto an activity if:
(@) before 1 July 1997, acarrier (within the meaning of the
Telecommunications Act 1991) notified under Division 3 of
Part 7 of the Telecommunications Act 1991 the carrier’s
intention to carry out the activity; and

(b) the activity commenced on or before 30 June 1997.

(2) Despitethe repeal of the Telecommunications Act 1991 by the
Telecommunications (Transitional and Consequential
Amendments) Act 1997, Division 3 of Part 7 of the
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Telecommunications Act 1991 continues to apply, in relation to the
activity, during:
(a) if the activity consists of the installation of a designated
overhead line—the period:
(i) beginning on 1 July 1997; and
(ii) ending at the end of 30 September 1997; or

(b) if the activity does not consist of the installation of a
designated overhead line—the period:

(i) beginning on 1 July 1997; and
(if) ending at the end of 31 December 1997;
asif:
(c) areferencein that Division to acarrier (within the meaning

of the Telecommunications Act 1991) were areferenceto a
carrier (within the meaning of this Act); and

(d) areferenceinthat Divisionto AUSTEL were areferenceto
the ACA; and

(e) that repeal had not been made.

(3) Divisions 2, 3 and 4 of Part 1 of this Schedule do not apply to the
carrying out of the activity.

(4) Part 1 of Schedule 1 to this Act has effect asif the provisions of
Division 3 of Part 7 of the Telecommunications Act 1991 were
provisions of this Act.

(5) Inthisclause:
AUSTEL meansthe Australian Telecommunications Authority.

designated overhead line has the same meaning asin Part 1 of this
Schedule.

58 Continued application of sections 116, 117, 118 and 119 of the
Telecommunications Act 1991—special rule where
injunction restrains activity

(1) Thisclause appliesto a particular exempt activity if:
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() before 1 July 1997, aproposal to engage in the activity was
notified by a carrier (within the meaning of the
Telecommunications Act 1991) under a Telecommunications
National Code; and

(b) in acase where the activity consists of the installation of a
designated overhead line—either:

(i) theactivity did not commence on or before 30 June
1997 and the failure to commence the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; or

(ii) the activity commenced on or before 30 June 1997, the
activity was not completed on or before 30 September
1997 and the failure to complete the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; and

(c) in acase where the activity does not consist of the installation
of adesignated overhead line—either:

(i) theactivity did not commence on or before 30 June
1997 and the failure to commence the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; or

(i) theactivity commenced on or before 30 June 1997, the
activity was not completed on or before 31 December
1997 and the failure to complete the activity is
attributable to a restraining injunction granted on or
after 5 December 1996.

(2) Despite the repeal of the Telecommunications Act 1991 by the
Telecommunications (Transitional and Consequential
Amendments) Act 1997, sections 116, 117, 118 and 119 of the
Telecommunications Act 1991 continue to apply in relation to the
activity, during the transitional period, asif:

(@) areferencein those sectionsto acarrier (within the meaning
of the Telecommunications Act 1991) were areferenceto a
carrier (within the meaning of this Act); and
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©)

(4)

©®)

(6)

(b) areferencein those sectionsto AUSTEL were areferenceto
the ACA; and

(c) areferencein section 117 of the Telecommunications Act
1991 to paragraph 327(b) of that Act were areference to
section 486 of this Act; and

(d) areferencein section 117 of the Telecommunications Act
1991 to Part 14 of that Act were areferenceto Part 25 of this
Act; and

(e) that repeal had not been made.

Divisions 2, 3 and 4 of Part 1 of this Schedule do not apply to the
carrying out of the activity.

Part 1 of Schedule 1 to this Act has effect asif sections 116, 117,
118 and 119 of the Telecommunications Act 1991 were provisions
of thisAct.

For the purposes of the application of this clause to a particular
activity, the transitional period is:

(@) if the activity consists of the installation of a designated
overhead line—the 3-month period beginning on 1 July
1997; or

(b) if the activity does not consist of the installation of a
designated overhead line—the 6-month period beginning on
1 July 1997.

The period referred to in paragraph (&) or (b) is extended by one
day for each day on or after 1 July 1997 during the whole or part of
which the activity is the subject of arestraining injunction granted
on or after 5 December 1996.

In this clause:
AUSTEL meansthe Australian Telecommunications Authority.

designated overhead line has the same meaning asin Part 1 of this
Schedule.
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exempt activity has the same meaning asin the
Telecommunications Act 1991, asin force before 1 July 1997.

injunction includes an order (however described) of a court.

Telecommunications National Code means a National Code
determined under section 117 of the Telecommunications Act 1991.

59 Continued application of Division 3 of Part 7 of the
Telecommunications Act 1991—special rule where
injunction restrains activity

(1) Thisclause appliesto an activity if:
(a) before 1 July 1997, acarrier (within the meaning of the
Telecommunications Act 1991) notified under Division 3 of
Part 7 of the Telecommunications Act 1991 the carrier’s
intention to carry out the activity; and

(b) in acase where the activity consists of the installation of a
designated overhead line—either:
(i) the activity did not commence on or before 30 June
1997 and the failure to commence the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; or

(ii) the activity commenced on or before 30 June 1997, the
activity was not completed on or before 30 September
1997 and the failure to complete the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; and

(c) inacasewhere the activity does not consist of the installation
of adesignated overhead line—either:

(i) theactivity did not commence on or before 30 June
1997 and the failure to commence the activity is
attributable to a restraining injunction granted on or
after 5 December 1996; or

(ii) the activity commenced on or before 30 June 1997, the
activity was not completed on or before 31 December
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(4)

)

(6)

1997 and the failure to complete the activity is
attributable to a restraining injunction granted on or
after 5 December 1996.

Despite the repeal of the Telecommunications Act 1991 by the
Telecommunications (Transitional and Consequential
Amendments) Act 1997, Division 3 of Part 7 of the
Telecommunications Act 1991 continuesto apply in relation to the
activity, during the transitional period, asif:

(a) areferencein that Division to acarrier (within the meaning
of the Telecommunications Act 1991) were areferenceto a
carrier (within the meaning of this Act); and

(b) areferencein that Divisionto AUSTEL were areference to
the ACA; and

(c) that repeal had not been made.

Divisions 2, 3 and 4 of Part 1 of this Schedule do not apply to the
carrying out of the activity.

Part 1 of Schedule 1 to this Act has effect asif the provisions of
Division 3 of Part 7 of the Telecommunications Act 1991 were
provisions of this Act.

For the purposes of the application of this clause to a particular
activity, thetransitional periodis:
(a) if the activity consists of the installation of a designated
overhead line—the 3-month period beginning on 1 July
1997; or

(b) if the activity does not consist of the installation of a
designated overhead line—the 6-month period beginning on
1 July 1997.
The period referred to in paragraph (@) or (b) is extended by one
day for each day on or after | July 1997 during the whole or part of
which the activity is the subject of arestraining injunction granted
on or after 5 December 1996.

In this clause:
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AUSTEL meansthe Australian Telecommunications Authority.

designated overhead line has the same meaning asin Part 1 of this
Schedule.

injunction includes an order (however described) of a court.

60 Existing buildings, structuresand facilities—application of State
and Territory laws

A law of a State or Territory that relates to:
(a) the standards applicableto:
(i) thedesign; or
(ii) the manner of the construction;
of abuilding, structure or facility; or
(b) the approval of the construction of a building, structure or
facility; or
(c) the occupancy, or use, of abuilding, structure or facility; or
(d) the alteration or demolition of a building, structure or facility;
does not apply to a building, structure or facility that is owned or
operated by a carrier to the extent that the construction, alteration
or demolition of the building, structure or facility wasor is
authorised by:
(e) section 116 of the Telecommunications Act 1991; or
(f) Division 3 of Part 7 of the Telecommunications Act 1991; or
(g) arepealed law of the Commonwealth.

61 Existing buildings, structures and facilities—application of the
common law

A rule of the common law that relates to trespass does not apply to
the continued existence of a building, structure or facility that is
owned or operated by a carrier to the extent that the construction or
ateration of the building, structure or facility was or is authorised
by:
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(a) section 116 of the Telecommunications Act 1991; or
(b) Division 3 of Part 7 of the Telecommunications Act 1991; or
(c) arepeaed law of the Commonwealth.

Schedule 4—Reviewable decisions of the ACA

Note: See sections 555 and 556.

Part 1—Decisionsthat may be subject to
reconsider ation by the ACA

1 Reviewable decisions of the ACA

The following kinds of decisions are specified for the purposes of
section 555:

(a) adecision under section 56, 58 or 59 to refuse to grant a
carrier licence;

(b) adecision under section 69 to:
(i) giveor vary adirection; or
(ii) refuseto revoke adirection;
(c) adecision under section 72 to cancel acarrier licence;

(d) adecision of akind referred to in subsection 73(6) (which
deals with remission of late payment penalty);

(e) adecision under section 81 to refuse to make a nominated
carrier declaration;

(f) adecision under section 83 to revoke a nominated carrier
declaration;

(g) adecision of akind referred to in subsection 99(5) (which
deals with decisions under service provider determinations);

(h) adecision under section 102 to:
(i) giveor vary adirection; or
(i) refuseto revoke adirection;
(i) adecision under section 117 to refuse to register a code;
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(j) adecision under section 121 to:
(i) giveor vary adirection; or
(ii) refuseto revoke adirection;

(k) adecision under section 247 to refuse to make a declaration;

(I) adecision under section 248 to give adirection;

(m) adecision under section 253 to refuse to make a declaration;
(n) adecision under section 352 to refuse to make a declaration;
(o) adecision under section 356 to refuse to make a declaration;
(p) adecision under section 394 to refuse to issue a connection

permit;

(q) adecision to make a declaration under section 397 (which
deals with duration of connection permits);

(r) adecision under paragraph 398(1)(c) or subsection 398(3) to
specify, impose, vary or revoke a condition of a connection
permit;

(s) adecision under section 402 to cancel a connection permit;

(t) adecision under section 427 to refuse to grant a cabling
licence;

(u) adecision under section 432 to specify, impose, vary or
revoke a condition of a cabling licence;

(v) adecision under section 438 to cancel a cabling licence;

(w) adecision of akind referred to in subsection 468(6) (which
deals with remission of late payment penalty);

(X) adecision under subsection 468(10) (which deals with the
withdrawal of numbers);

(y) adecision under clause 34 of Schedule 3 to cancel afacility
installation permit;
(z) adecision under clause 55 of Schedule 3 to:
(i) giveor vary adirection; or
(ii) refuseto revoke adirection.
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Part 2—Decisions to which section 556 does not
apply

2 Decisionsto which section 556 does not apply

The following kinds of decisions are specified for the purposes of
subsection 556(1):
() adecision under section 56 or 58 to refuse to grant a carrier
licence;
(b) adecision under section 427 to refuse to grant a cabling
licence;
(c) adecision under subsection 432(3) to impose, vary or revoke
acondition of acabling licence, being a decision on an
application made under paragraph 433(1)(b).
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