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About this compilation

This compilation

This is a compilation of the /ncome Tax Assessment Act 1997 that shows the
text of the law as amended and in force on 14 October 2022 (the compilation
date).

The notes at the end of this compilation (the endnotes) include information
about amending laws and the amendment history of provisions of the compiled
law.

Uncommenced amendments

The effect of uncommenced amendments is not shown in the text of the
compiled law. Any uncommenced amendments affecting the law are accessible
on the Legislation Register (www.legislation.gov.au). The details of
amendments made up to, but not commenced at, the compilation date are
underlined in the endnotes. For more information on any uncommenced
amendments, see the series page on the Legislation Register for the compiled
law.

Application, saving and transitional provisions for provisions and
amendments

If the operation of a provision or amendment of the compiled law is affected by
an application, saving or transitional provision that is not included in this
compilation, details are included in the endnotes.

Editorial changes

For more information about any editorial changes made in this compilation, see
the endnotes.

Modifications

If the compiled law is modified by another law, the compiled law operates as
modified but the modification does not amend the text of the law. Accordingly,
this compilation does not show the text of the compiled law as modified. For
more information on any modifications, see the series page on the Legislation
Register for the compiled law.

Self-repealing provisions

If a provision of the compiled law has been repealed in accordance with a
provision of the law, details are included in the endnotes.
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Specialist liability rules Chapter 3

Capital gains and losses: special topics Part 3-3

Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-1

Chapter 3—Specialist liability rules

Part 3-3—Capital gains and losses: special topics

Division 122—Roll-over for the disposal of assets to, or the
creation of assets in, a wholly-owned company

Table of Subdivisions

Guide to Division 122

122-A  Disposal or creation of assets by an individual or trustee to a
wholly-owned company

122-B  Disposal or creation of assets by partners to a wholly-owned
company

Guide to Division 122

122-1 What this Division is about

A roll-over can delay the making of a capital gain or loss if:

* you dispose of a CGT asset, or all the assets of a business,
to a company in which you own all the shares; or

* youcreate a CGT asset in such a company; or

* all the partners in a partnership dispose of partnership
property to a company in which they own all the shares; or

* the partners create a CGT asset in such a company.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Chapter 3 Specialist liability rules

Part 3-3 Capital gains and losses: special topics

Division 122 Roll-over for the disposal of assets to, or the creation of assets in, a
wholly-owned company

Section 122-5

Subdivision 122-A—Disposal or creation of assets by an
individual or trustee to a wholly-owned company

Guide to Subdivision 122-A

122-5 What this Subdivision is about

This Subdivision sets out when you can obtain a roll-over if you
transfer a CGT asset, or all the assets of a business, to a company.
It also deals with the creation of a CGT asset in a company. There
are consequences for the company also.

Table of sections

When is a roll-over available

122-15  Disposal or creation of assets—wholly-owned company

122-20  What you receive for the trigger event

122-25  Other requirements to be satisfied

122-35  What if the company undertakes to discharge a liability (disposal case)
122-37  Rules for working out what a liability in respect of an asset is

Replacement-asset roll-over if you dispose of a CGT asset

122-40  Disposal of a CGT asset

Replacement-asset roll-over if you dispose of all the assets of a business

122-45  Disposal of all the assets of a business

122-50  All assets acquired on or after 20 September 1985
122-55  All assets acquired before 20 September 1985
122-60  Assets acquired before and after 20 September 1985

Replacement-asset roll-over for a creation case

122-65 Creation of asset

Same-asset roll-over consequences for the company (disposal case)

122-70  Consequences for the company (disposal case)

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Specialist liability rules Chapter 3

Capital gains and losses: special topics Part 3-3

Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-15

Same-asset roll-over consequences for the company (creation case)

122-75  Consequences for the company (creation case)

When is a roll-over available

122-15 Disposal or creation of assets—wholly-owned company

If you are an individual or a trustee, you can choose to obtain a
roll-over if one of the *CGT events (the trigger event) specified in
this table happens involving you and a company in the
circumstances set out in sections 122-20 to 122-35.

Relevant “CGT events
Event No. What you do

Al *Dispose of a CGT asset, or all the assets of a business, to the
company

Dl Create contractual or other rights in the company

D2 Grant an option to the company

D3 Grant the company a right to income from mining

F1 Grant a lease to the company, or renew or extend a lease

Note 1: The roll-over starts at section 122-40.
Note 2: Section 103-25 tells you when you have to make the choice.

Note 3: A roll-over may also be available under Subdivision 328-G
(Restructures of small businesses).

Example: Gavin runs a plumbing business. He wants to incorporate it so he
disposes of all its assets to a company. He becomes the sole
shareholder of the company.

122-20 What you receive for the trigger event

(1) The consideration you receive for the trigger event happening must
be only:

(a) *shares in the company; or

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Chapter 3 Specialist liability rules

Part 3-3 Capital gains and losses: special topics

Division 122 Roll-over for the disposal of assets to, or the creation of assets in, a
wholly-owned company

Section 122-25

(b) for a *disposal of a *CGT asset, or all the assets of a business,
to the company (a disposal case)—shares in the company
and the company undertaking to discharge one or more
liabilities in respect of the asset or assets of the *business (as
appropriate).

Note: There are rules for working out what are the liabilities in respect of an
asset: see section 122-37.

(2) The *shares cannot be “redeemable shares.

(3) The *market value of the *shares you receive for the trigger event
happening must be substantially the same as:

(a) for a disposal case—the market value of the asset or assets
you disposed of, less any liabilities the company undertakes
to discharge in respect of the asset or assets (as appropriate);
or

(b) for another trigger event (a creation case)—the market value
of the CGT asset created in the company (the created asset).

(4) In working out if the requirement in paragraph (3)(a) is satisfied, if
the *market value of the “shares is different to what it would
otherwise be only because of the possibility of liabilities attaching
to the asset or assets, disregard the difference.

Note: The company may have to pay income tax if an amount is included in
its assessable income because of a CGT event happening to an asset
you disposed of, or it may have a liability because of accrued leave

entitlements of employees. The market value of the shares will reflect
these contingent liabilities.

122-25 Other requirements to be satisfied
(1) You must own all the *shares in the company just after the time of
the trigger event.

Note: You must own the shares in the same capacity as you owned or
created the assets that the company now owns.

(2) This Subdivision does not apply to the *disposal or creation of any
of the assets specified in this table:

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Capital gains and losses: special topics Part 3-3

Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-25

Assets to which Subdivision does not apply

Item In this situation: This Subdivision does not apply to:

1 You *dispose of a *CGT  (a) a “collectable or a *personal use asset; or
asset to the company or (b) a decoration awarded for valour or brave
create a CGT asset in the conduct (except if you paid money or gave
company any other property for it); or

(c) a *precluded asset; or

(d) an asset that becomes “trading stock of the
company just after the *disposal or creation;
or

(e) an asset that becomes a “registered
emissions unit “held by the company just
after the “disposal or creation

2 You *dispose of all the (a) a *collectable or a *personal use asset; or
assets of a “business to (b) a decoration awarded for valour or brave
the company conduct (except if you paid money or gave

any other property for it); or

(c) an asset that becomes “trading stock of the
company just after the disposal or creation
(unless it was your trading stock when you
disposed of it); or

(d) an asset that becomes a “registered
emissions unit “held by the company just
after the “disposal or creation (unless it was

a registered emissions unit held by you when
you disposed of it)

(3) A precluded asset is:
(a) a "depreciating asset; or
(b) *trading stock; or
(¢) an interest in the copyright in a *film referred to in
section 118-30; or
(d) a *registered emissions unit.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Section 122-25

4) If:
(a) the *CGT asset or any of the assets of the *business is a right,
option, *convertible interest or *exchangeable interest; and
(b) the company *acquires another CGT asset by exercising the
right or option or by converting the convertible interest or in
exchange for the disposal or redemption of the exchangeable
interest;
the other asset cannot become *trading stock of the company just
after the company acquired it.

(5) The *ordinary income and *statutory income of the company must
not be exempt from income tax because it is an *exempt entity for
the income year of the trigger event.

(6) If you are an individual at the time of the trigger event, either:
(a) you and the company must both be Australian residents at
that time; or
(b) both of the following requirements must be satisfied:
(i) each asset must be *taxable Australian property at that
time;
(i1) the shares in the company mentioned in
subsection 122-20(1) must be taxable Australian
property just after that time.

(7) If you are a trustee of a trust at the time of the trigger event, either:
(a) at that time, the trust must be a “resident trust for CGT
purposes and the company must be an Australian resident; or
(b) both of the following requirements must be satisfied:
(i) each *CGT asset must be a CGT asset of the trust that is
“taxable Australian property at that time; and
(ii) the shares in the company mentioned in
subsection 122-20(1) must be taxable Australian
property just after that time.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Section 122-35

122-35 What if the company undertakes to discharge a liability
(disposal case)

Disposal of a CGT asset

(1) One of the requirements in this table must be satisfied if:
(a) you *dispose of a *CGT asset; and

(b) the company undertakes to discharge one or more liabilities
in respect of it.

(The *market value, or the *cost base, of an asset is worked out
when you disposed of it.)

*What amount the liabilities cannot exceed

Item In this situation: the liabilities cannot exceed:
1 You *acquired the asset on or after ~ The *cost base of the asset

20 September 1985
2 You *acquired the asset before The *market value of the asset

20 September 1985

Note: There are rules for working out what are the liabilities in respect of an
asset: see section 122-37.

Disposal of all the assets of a business

2) One of the requirements in this table must be satisfied if:
q
(a) you *dispose of all the assets of a *business; and

(b) the company undertakes to discharge one or more liabilities
in respect of the assets of the business.

(The *market value, or the *cost base, of an asset is worked out
when you disposed of it.)

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Section 122-37

‘What amount the liabilities cannot exceed

Item In this situation: The liabilities cannot exceed:
1 You *acquired all the assets on  The sum of the “market values of the
or after 20 September 1985 *precluded assets and the “cost bases of the
other assets
2 You *acquired all the assets The sum of the “market values of the
before 20 September 1985 assets
3 You *acquired at least one For liabilities in respect of assets you

asset on or after 20 September
1985 and at least one before
that day

*acquired on or after that day—the sum of
the “market values of the *precluded assets
and the *cost bases of the other assets;

For liabilities in respect of assets you

*acquired before that day—the sum of the
market values of those assets

122-37 Rules for working out what a liability in respect of an asset is

(1) These rules are relevant to working out what are the liabilities in

respect of an asset.

(2) A liability incurred for the purposes of a *business that is not a
liability in respect of a specific asset or assets of the business is
taken to be a liability in respect of all the assets of the business.

Note:

An example is a bank overdratft.

(3) If a liability is in respect of 2 or more assets, the proportion of the
liability that is in respect of any one of those assets is equal to:

The *market value of the asset

The total of the market values of all the
assets that the liability is in respect of

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-40

Replacement-asset roll-over if you dispose of a CGT asset

122-40 Disposal of a CGT asset

(1) If you choose a roll-over, a *capital gain or *capital loss you make
from the trigger event is disregarded.

(2) If you *acquired the asset on or after 20 September 1985:

(a) the first element of each *share’s *cost base is the asset’s cost
base when you “disposed of it (less any liabilities the
company undertakes to discharge in respect of it) divided by
the number of shares; and

(b) the first element of each share’s *reduced cost base is worked
out similarly.

Note 1: There are rules for working out what are the liabilities in respect of an
asset: see section 122-37.

Note 2:  There are special indexation rules for roll-overs: see Division 114.

(3) If you *acquired the asset before 20 September 1985, you are taken
to have acquired the *shares before that day.

Replacement-asset roll-over if you dispose of all the assets of a
business

122-45 Disposal of all the assets of a business

(1) If you choose a roll-over for *disposing of all the assets of a
*business to the company, a *capital gain or “capital loss you make
from each of the assets of the business is disregarded.

(2) The other consequences relate to the “shares you receive and
depend on when you *acquired the assets of the *business.

Note 1: There are 3 possible cases:

*  you acquired all the assets on or after 20 September 1985: see
section 122-50;

*  you acquired all the assets before that day: see section 122-55;

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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wholly-owned company

Section 122-50

Note 2:
Note 3:

*  you acquired some of the assets on or after that day: see
section 122-60.

There are special indexation rules for roll-overs: see Division 114.

There are other consequences for you and the company if you dispose
of trading stock: see Division 70.

122-50 All assets acquired on or after 20 September 1985

(1) If you *acquired all of the assets of the *business on or after
20 September 1985:

(a) the first element of each *share’s *cost base is the sum of the
*market values of the *precluded assets and the cost bases of
the other assets (less any liabilities the company undertakes
to discharge in respect of all of those assets) divided by the
number of shares; and

(b) the first element of each share’s *reduced cost base is worked
out similarly.

Note 1:

Note 2:

Example:

There are rules for working out what are the liabilities in respect of an
asset: see section 122-37.

There are special indexation rules for roll-overs: see Division 114.

Nick is a small trader. He wants to incorporate his business. He
disposes of all its assets to a company and receives 10 shares in return.

Nick acquired all the assets of the business after 20 September 1985.

Trading stock, plant and equipment and office furniture are precluded
assets.

The market value of Nick’s trading stock when he disposed of it is
$20,000. The market value of his plant and equipment at that time is
$50,000 and the market value of his office furniture at that time is
$10,000.

The cost bases of Nick’s land and buildings at that time total
$120,000.

Nick has a business overdraft of $15,000. It is taken to be a liability in
respect of all the assets of his business.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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The first element of the cost base of the 10 shares is:

(‘520,000 + $50,000 + $10,000 + $120,000j — $15,000 = $185,000

The first element of the reduced cost base of the 10 shares is worked
out similarly.

(2) The "market value of an asset is worked out when you “disposed of
it. The *cost base or *reduced cost base of an asset is worked out at
the same time.

122-55 All assets acquired before 20 September 1985

(1) You are taken to have *acquired all of the *shares before
20 September 1985 if you acquired all the assets of the *business
before that day and none of the assets is a *precluded asset.

(2) However, if at least one of the assets is a *precluded asset, you are
taken to have *acquired a whole number of the *shares (but not all
of them) before that day. The number is the greatest possible that
(when expressed as a percentage of all the shares) does not exceed:

* the total of the *market values of the assets that are not
*precluded assets, less any liabilities the company
undertakes to discharge in respect of those assets;

expressed as a percentage of:

¢ the total of the market values of all the assets, less any
liabilities the company undertakes to discharge in respect
of those assets.

Note: There are rules for working out what are the liabilities in respect of an
asset: see section 122-37.

(3) The first element of each other *share’s *cost base and *reduced
cost base is the total of the *market values of the *precluded assets
(less any liabilities the company undertakes to discharge in respect
of those assets) divided by the number of those other shares.
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(4) The *market value of an asset is worked out when you *disposed of
it. The *cost base or “reduced cost base of an asset is worked out at
the same time.

122-60 Assets acquired before and after 20 September 1985

(1) If you *acquired some of the assets on or after 20 September 1985,
you are taken to have acquired a whole number of the *shares (but
not all of them) before that day. The number is the greatest
possible that (when expressed as a percentage of all the shares)
does not exceed:

* the total of the *market values of the assets (except any
*precluded assets) that you acquired before that day, less
any liabilities the company undertakes to discharge in
respect of those assets;

expressed as a percentage of:

¢ the total of the market values of all the assets, less any
liabilities the company undertakes to discharge in respect
of those assets.

(2) The first element of each other “share’s “cost base is the sum of the
*market values of the *precluded assets and the cost bases of the
other assets that you *acquired on or after that day (less any
liabilities the company undertakes to discharge in respect of all of
those assets) divided by the number of those other shares.

Note: There are special indexation rules for roll-overs: see Division 114.

(3) The first element of each other *share’s *reduced cost base is
worked out similarly.

(4) The "market value of an asset is worked out when you “disposed of
it. The *cost base or “reduced cost base of an asset is worked out at
the same time.
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12 Income Tax Assessment Act 1997

Compilation No. 237 Compilation date: 14/10/2022 Registered: 22/10/2022

Authorised Version C2022C00307 registered 22/10/2022



Specialist liability rules Chapter 3

Capital gains and losses: special topics Part 3-3

Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-65

Replacement-asset roll-over for a creation case

122-65 Creation of asset

(1) If you choose a roll-over, a *capital gain or *capital loss you make
from the trigger event is disregarded.

(2) The first element of each *share’s *cost base is the amount
applicable under this table divided by the number of shares. The
first element of each share’s “reduced cost base is worked out
similarly.

Creation case

Event No. Applicable amount

D1 the *incidental costs you incurred that relate to the trigger event

D2 the expenditure you incurred to grant the option

D3 the expenditure you incurred to grant the right

F1 the expenditure you incurred on the grant, renewal or extension of
the lease

The expenditure can include a transfer of property: see
section 103-5.

Example: Bill grants a licence (CGT event D1) to Tiffin Pty Ltd (a company he
owns). The company issues him with 2 additional shares. He incurs
legal expenses of $1,000 to grant the licence.

Bill’s cost base for each of the shares is $500.

Same-asset roll-over consequences for the company (disposal
case)

122-70 Consequences for the company (disposal case)

(1) There are these consequences for the company in a disposal case if
you choose to obtain a roll-over. They are relevant for each *CGT
asset (except a “precluded asset) that you *disposed of to the
company.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Note: A capital gain or loss from a precluded asset can be disregarded: see
Subdivision 118-A.

Asset acquired on or after 20 September 1985

(2) If you *acquired the asset on or after 20 September 1985:

(a) the first element of the asset’s *cost base (in the hands of the
company) is the asset’s cost base when you disposed of it;
and

(b) the first element of the asset’s *reduced cost base (in the
hands of the company) is the asset’s reduced cost base when

you disposed of it.
Note 1: There are special indexation rules for roll-overs: see Division 114.
Note2:  The reduced cost base may be modified for a roll-over happening after

a demerger: see section 125-170.

Asset acquired before 20 September 1985

(3) If you *acquired the asset before 20 September 1985, the company
is taken to have acquired it before that day.

Note: A capital gain or loss from a CGT asset acquired before 20 September
1985 is generally disregarded: see Division 104. This exemption is
removed in some situations: see Division 149.

Same-asset roll-over consequences for the company (creation
case)

122-75 Consequences for the company (creation case)

(1) There are these consequences for the company in a creation case if
you choose to obtain a roll-over.

(2) The first element of the created asset’s *cost base (in the hands of
the company) is the applicable amount from the table in
subsection 122-65(2).

Example: To continue the example in section 122-65, the cost base of the
licence in Tiffin Pty Ltd’s hands is $1,000.
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(3) The first element of the created asset’s “reduced cost base (in the
hands of the company) is worked out similarly.

Subdivision 122-B—Disposal or creation of assets by partners
to a wholly-owned company

Guide to Subdivision 122-B

122-120 What this Subdivision is about

This Subdivision sets out when the partners in a partnership can
obtain a roll-over on transferring a CGT asset, or all the assets of a
business, to a company. It also deals with the creation of a CGT
asset in a company. There are consequences for the company also.

Table of sections

When is a roll-over available

122-125 Disposal or creation of assets—wholly-owned company

122-130 What the partners receive for the trigger event

122-135 Other requirements to be satisfied

122-140  What if the company undertakes to discharge a liability (disposal case)
122-145 Rules for working out what a liability in respect of an interest in an asset is

Replacement-asset roll-over if partners dispose of a CGT asset

122-150 Capital gain or loss disregarded
122-155 Disposal of post-CGT or pre-CGT interests
122-160 Disposal of both post-CGT and pre-CGT interests

Replacement-asset roll-over if the partners dispose of all the assets of a
business

122-170  Capital gain or loss disregarded

122-175 Other consequences

122-180 All interests acquired on or after 20 September 1985
122-185  All interests acquired before 20 September 1985
122-190 Interests acquired before and after 20 September 1985
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Replacement-asset roll-over for a creation case

122-195 Creation of asset

Same-asset roll-over consequences for the company (disposal case)

122-200 Consequences for the company (disposal case)

Same-asset roll-over consequences for the company (creation case)

122-205 Consequences for the company (creation case)

When is a roll-over available

122-125 Disposal or creation of assets—wholly-owned company

All of the partners in a partnership can choose to obtain a roll-over
if one of the “CGT events (the trigger event) specified in this table
happens involving the partners and a company in the circumstances
set out in sections 122-130 to 122-140.

Relevant “CGT events
Event No. What the partners do

Al *Dispose of their interests in a “CGT asset of the partnership, or
all the assets of a business carried on by the partnership, to the
company

Dl Create contractual or other rights in the company

D2 Grant an option to the company

D3 Grant the company a right to income from mining

F1 Grant a lease to the company, or renew or extend a lease

Note 1: The roll-over starts at section 122-150.
Note 2: Section 103-25 tells you when you have to make the choice.

Example: Michael and Sandra operate a fish shop in partnership. They agree to
incorporate the business so they dispose of their interests in all its
assets to a company. They are the only shareholders of the company.
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122-130 What the partners receive for the trigger event

(1) The consideration the partners receive must be only:
(a) “shares in the company; or

(b) for a *disposal of their interests in a “CGT asset, or in all the
assets of a business, to the company (a disposal case)—
shares in the company and the company undertaking to
discharge one or more liabilities in respect of their interests.

Note: There are rules for working out what are the liabilities in respect of an
interest in an asset: see section 122-145.

(2) The *shares cannot be *redeemable shares.

(3) The *market value of the *shares each partner receives for the
trigger event happening must be substantially the same as:

(a) for a disposal case—the market value of the interests in the
asset or assets the partner disposed of, less any liabilities the
company undertakes to discharge in respect of the interests in
the asset or assets (as appropriate); or

(b) for another trigger event (a creation case)—the market value
of what would have been the partner’s interest in the *CGT
asset created in the company (the created asset) if it were an
asset of the partnership.

(4) In working out if the requirement in paragraph (3)(a) is satisfied, if
the *market value of the "shares is different to what it would
otherwise be only because of the possibility of liabilities attaching
to the asset or assets, disregard the difference.

Note: The company may have to pay income tax if an amount is included in
its assessable income because of a CGT event happening to an asset a
partner disposed of, or it may have a liability because of accrued leave
entitlements of employees. The market value of the shares will reflect
these contingent liabilities.

122-135 Other requirements to be satisfied

(1) The partners must own all the *shares in the company just after the
time of the trigger event.
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(2) Each partner must own the “shares the partner received for the
trigger event happening in the same capacity that the partner:

(a) owned the partner’s interests in the assets that the company

now owns; or

(b) participated in the creation of the asset in the company.

Note: If a partner’s interests were owned as trustee, the partner must receive
shares as trustee.

(3) This Subdivision does not apply to the *disposal or creation of any
of the assets specified in this table:

Assets to which Subdivision does not apply

Item In this situation:

This Subdivision does not apply to:

1 The partners “dispose of
their interests in a “CGT
asset to, or create a CGT
asset in, the company

(a) a *collectable or a *personal use asset; or

(b) a decoration awarded for valour or brave
conduct (except if a partner paid money or
gave any other property for it); or

(c) a *precluded asset; or

(d) an asset that becomes “trading stock of the
company just after the “disposal or creation

2 The partners “dispose of
their interests in all the
assets of a business

(a) a *collectable or a *personal use asset; or

(b) a decoration awarded for valour or brave
conduct (except if a partner paid money or
gave any other property for it); or

(c) an asset that becomes “trading stock of the
company just after the disposal or creation
(unless it was trading stock of the
partnership when it was disposed of)

@) I

(a) the *CGT asset or any of the assets of the *business is a right,
option, *convertible interest or *exchangeable interest; and

(b) the company *acquires another CGT asset by exercising the
right or option or by converting the convertible interest or in

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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exchange for the disposal or redemption of the exchangeable
interest;

the other asset cannot become *trading stock of the company just
after the company acquired it.

(5) The *ordinary income and *statutory income of the company must
not be exempt from income tax because it is an *exempt entity for
the income year of the trigger event.

(6) For a partner who is not a trustee of a trust at the time of the trigger
event, either:

(a) the partner and the company must both be Australian
residents at that time; or
(b) both of the following requirements must be satisfied:
(i) each asset must be *taxable Australian property at that
time; and
(i1) the shares in the company mentioned in
subsection 122-130(1) must be taxable Australian
property just after that time.

(7) For a partner who is a trustee of a trust at the time of the trigger
event, either:

(a) at that time, the trust must be a “resident trust for CGT
purposes and the company must be an Australian resident; or

(b) both of the following requirements must be satisfied:

(i) each "CGT asset must be a CGT asset of the trust that is
“taxable Australian property at that time; and

(ii) the shares in the company mentioned in
subsection 122-130(1) must be taxable Australian
property just after that time.

122-140 What if the company undertakes to discharge a liability
(disposal case)

Disposal of a CGT asset

(1) One of these requirements must be satisfied (for each partner) if:
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(a) the partners *dispose of their interests in a *CGT asset; and

(b) the company undertakes to discharge one or more liabilities
in respect of the interests in the asset.

(The *market value, or the *cost base, of an interest is worked out
at the time of the disposal.)

What amount the liabilities cannot exceed

Item In this situation: the liabilities cannot exceed:

1 A partner “acquired the interest on  The *cost base of the interest
or after 20 September 1985

2 A partner “acquired the interest The *market value of the interest
before 20 September 1985

Note: There are rules for working out what are the liabilities in respect of an
interest in an asset: see section 122-145.

Disposal of all the assets of a business

(2) One of these requirements must be satisfied (for each partner) if:
(a) the partners “dispose of their interests in all the assets of a
*business; and
(b) the company undertakes to discharge one or more liabilities
in respect of the interests in the assets.

(The *market value, or the *cost base, of an interest is worked out
at the time of the disposal.)

What amount the liabilities cannot exceed

Item  In this situation: the liabilities cannot exceed:

1 A partner “acquired all the The sum of the “market values of the
interests on or after partner’s interests in “precluded assets and
20 September 1985 the *cost bases of the partner’s interests in

other assets

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

20 Income Tax Assessment Act 1997

Compilation No. 237 Compilation date: 14/10/2022 Registered: 22/10/2022

Authorised Version C2022C00307 registered 22/10/2022



Specialist liability rules Chapter 3

Capital gains and losses: special topics Part 3-3

Roll-over for the disposal of assets to, or the creation of assets in, a wholly-owned
company Division 122

Section 122-145

‘What amount the liabilities cannot exceed

Item In this situation: the liabilities cannot exceed:
2 A partner *acquired all the The sum of the “market values of the
interests before 20 September  interests
1985
3 A partner *acquired at least For liabilities in respect of interests
one interest on or after *acquired on or after that day—the sum of
20 September 1985 and at the *market values of the partner’s
least one before that day interests in *precluded assets and the *cost
bases of the partner’s interests in other
assets

For liabilities in respect of interests
*acquired before that day—the sum of the
market values of those interests

122-145 Rules for working out what a liability in respect of an
interest in an asset is

(1) These rules are relevant to working out what are the liabilities in
respect of a partner’s interests in an asset.

(2) A liability incurred for the purposes of a *business that is not a
liability in respect of interests in a specific asset or assets of the
business is taken to be a liability in respect of the partner’s interests
in all the assets of the business.

Note: An example is a bank overdratft.

(3) If a liability is in respect of both:
(a) the partner’s interests in one or more assets that the partner
*acquired on or after 20 September 1985; and
(b) the partner’s interests in one or more assets that the partner
acquired before that day;
the proportion of the liability that is in respect of the partner’s
interests that the partner acquired on or after that day is equal to:
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The *market value of the partner’s interest
that the partner *acquired on or after that day

The total of the market values of all the partner’s
interest in assets that the liability is in respect of

Replacement-asset roll-over if partners dispose of a CGT asset

122-150 Capital gain or loss disregarded

If the partners choose a roll-over for *disposing of their interests in
a CGT asset to the company, a “capital gain or *capital loss any
partner makes from the disposal is disregarded.

122-155 Disposal of post-CGT or pre-CGT interests

(1) Ifapartner “acquired all the partner’s interests in the asset on or
after 20 September 1985:
(a) the first element of each *share’s *cost base is the sum of the
cost bases of the interests when the partner *disposed of them
(less any liabilities the company undertakes to discharge in
respect of them) divided by the number of the partner’s
shares; and

(b) the first element of each share’s *reduced cost base is worked
out similarly.

Note 1:  There are rules for working out what are the liabilities in respect of an
interest in an asset: see section 122-145.

Note 2: There are special indexation rules for roll-overs: see Division 114.

(2) If a partner *acquired all the partner’s interests in the asset before
20 September 1985, the partner is taken to have acquired the
*shares before that day.

122-160 Disposal of both post-CGT and pre-CGT interests

(1) If a partner *acquired some of the partner’s interests in the asset on
or after 20 September 1985 and some before that day, the partner is
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taken to have acquired a whole number of the *shares (but not all
of them) before that day. The number is the greatest possible that
(when expressed as a percentage of all the shares the partner
acquires) does not exceed:

* the "market value of the interests in the asset that the
partner acquired before that day;
expressed as a percentage of:

* the total of the market values of all the partner’s interests
in the asset.

(2) The first element of each other *share’s *cost base is the sum of the
cost bases of the partner’s interests that the partner *acquired on or
after that day (less any liabilities the company undertakes to
discharge in respect of all of those interests) divided by the number
of the other shares.

Note: There are special indexation rules for roll-overs: see Division 114.

(3) The first element of each other *share’s *reduced cost base is
worked out similarly.

(4) The "market value of an interest in an asset is worked out when the
partner “disposed of it. The *cost base or “reduced cost base of an
interest in an asset is worked out at the same time.

Replacement-asset roll-over if the partners dispose of all the
assets of a business

122-170 Capital gain or loss disregarded

If the partners choose a roll-over for *disposing of their interests in
all the assets of a “business to the company, a *capital gain or
*capital loss any partner makes from the disposal is disregarded.
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122-175 Other consequences

The other consequences relate to the *shares the partners receive
and depend on when they *acquired their interests in the assets of
the *business.

Note 1: There are 3 possible cases:

*  apartner acquired all the interests on or after 20 September 1985:
see section 122-180;

»  apartner acquired all the interests before that day: see
section 122-185;

*  apartner acquired some of the interests on or after that day: see
section 122-190.

Note 2: There are other consequences for the partnership and the company if
the partners dispose of their interests in trading stock of the
partnership: see Division 70.

122-180 All interests acquired on or after 20 September 1985

(1) If a partner *acquired all of the partner’s interests in the assets of
the *business on or after 20 September 1985:

(a) the first element of the partner’s *cost base of each *share is
the sum of the *market values of the partner’s interests in the
*precluded assets and the cost bases of the partner’s interests
in the other assets (less any liabilities the company
undertakes to discharge in respect of all of those interests)
divided by the number of the partner’s shares; and

(b) the first element of the partner’s *reduced cost base of each
*share is worked out similarly.

Note 1:  There are rules for working out what are the liabilities in respect of
interests: see section 122-145.

Note 2: There are special indexation rules for roll-overs: see Division 114.
(2) The *market value of an interest in an asset is worked out when the

partner “disposed of it. The *cost base or *reduced cost base of an
interest is worked out at the same time.
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122-185 All interests acquired before 20 September 1985

(1) A partner is taken to have *acquired all of the *shares before
20 September 1985 if the partner acquired all the partner’s interests
in the assets of the *business before that day and none of the assets
is a *precluded asset.

(2) However, if at least one of the assets is a “precluded asset, the
partner is taken to have *acquired a whole number of the *shares
(but not all of them) before that day. The number is the greatest
possible that (when expressed as a percentage of all the shares)
does not exceed:

* the total of the *market values of the partner’s interests in
the assets that are not *precluded assets, less any liabilities
the company undertakes to discharge in respect of those
interests;

expressed as a percentage of:

* the total of the market values of the partner’s interests in
all the assets, less any liabilities the company undertakes to
discharge in respect of those interests.

Note: There are rules for working out what are the liabilities in respect of an
interest: see section 122-145.

(3) The first element of the partner’s *cost base and *reduced cost base
of each other *share is the total of the *market values of the
partner’s interests in the “precluded assets (less any liabilities the
company undertakes to discharge in respect of those interests)
divided by the number of the other shares.

(4) The "market value of an interest in an asset is worked out when the
partner “disposed of it. The *cost base or *reduced cost base of an
interest is worked out at the same time.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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wholly-owned company

Section 122-190

122-190 Interests acquired before and after 20 September 1985

(1

2

3)

4

If a partner *acquired some of the interests in the assets on or after
20 September 1985, the partner is taken to have acquired a whole
number of the *shares (but not all of them) before that day. The
number is the greatest possible that (when expressed as a
percentage of all the shares) does not exceed:

* the total of the “market values of the partner’s interests in
the assets (except any “precluded assets) that the partner
acquired before that day, less any liabilities the company
undertakes to discharge in respect of those interests;

expressed as a percentage of:

¢ the total of the market values of all the partner’s interests
in the assets, less any liabilities the company undertakes to
discharge in respect of those interests.

The first element of the partner’s *cost base of each other *share is
the sum of the *market values of the partner’s interests in the
*precluded assets and the cost bases of the partner’s interests in the
other assets that the partner *acquired on or after that day (less any
liabilities the company undertakes to discharge in respect of all of
those interests) divided by the number of the other shares.

Note: There are special indexation rules for roll-overs: see Division 114.

The first element of the partner’s *reduced cost base of each other
*share is worked out similarly.

The *market value of an interest in an asset is worked out when the
partner “disposed of it. The *cost base or “reduced cost base of an
interest in an asset is worked out at the same time.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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company Division 122

Section 122-195

Replacement-asset roll-over for a creation case

122-195 Creation of asset

(1) If the partners choose a roll-over, a *capital gain or *capital loss
any partner makes from the trigger event is disregarded.

(2) The first element of the partner’s *cost base of each *share is the
amount applicable under this table divided by the number of
shares. The first element of each share’s *reduced cost base is
worked out similarly.

Creation case

Event No. Applicable amount

D1 the partner’s share of the “incidental costs incurred that relate to
the trigger event

D2 the partner’s share of the expenditure incurred to grant the option

D3 the partner’s share of the expenditure incurred to grant the right

F1 the partner’s share of the expenditure incurred on the grant,

renewal or extension of the lease

The expenditure can include a transfer of property: see
section 103-5.

Same-asset roll-over consequences for the company (disposal
case)

122-200 Consequences for the company (disposal case)

(1) There are these consequences for the company in a disposal case if
the partners choose to obtain a roll-over. They are relevant for
interests in each *CGT asset (except a “precluded asset) that the
partners “disposed of to the company.

Note 1: A capital gain or loss from a precluded asset can be disregarded: see
Subdivision 118-A.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Section 122-200

Note 2: The reduced cost base (as determined under this section) may be
modified for a roll-over happening after a demerger: see
section 125-170.

Interests acquired on or after 20 September 1985

(2) Ifall of the partners’ interests in an asset were *acquired on or after
20 September 1985:

(a) the first element of the asset’s *cost base (in the hands of the
company) is the sum of the cost bases of the partners’
interests in the asset when it was disposed of; and

(b) the first element of the asset’s *reduced cost base (in the
hands of the company) is the sum of the reduced cost bases
of the partners’ interests in the asset when it was disposed of.

Note: There are special indexation rules for roll-overs: see Division 114.

Interests acquired before 20 September 1985

(3) If all of the partners’ interests in an asset were *acquired before
20 September 1985, the company is taken to have acquired it
before that day.

Note: A capital gain or loss from a CGT asset acquired before 20 September
1985 is generally disregarded: see Division 104. This exemption is
removed in some situations: see Division 149.

Interests acquired on or after and before 20 September 1985

(4) If some of the partners’ interests in an asset (the original asset)
were “acquired on or after 20 September 1985 and some before that
day, the company is taken to have acquired 2 separate “CGT assets:

(a) one (which the company is taken to have acquired on or after
20 September 1985) representing the extent to which the
partners’ interests in the original asset were acquired by the
partners on or after that day; and

(b) another (which the company is taken to have acquired before
that day) representing the extent to which the partners’
interests in the original asset were acquired by the partners
before that day.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Section 122-205

(5) The first element of the *cost base of the separate asset that the
company is taken to have *acquired on or after 20 September 1985
is the sum of the cost bases of the partners’ interests in the original
asset that they acquired on or after that day.

Note: There are special indexation rules for roll-overs: see Division 114.

(6) The first element of its “reduced cost base is worked out similarly.

Same-asset roll-over consequences for the company (creation
case)
122-205 Consequences for the company (creation case)

(1) There are these consequences for the company in a creation case if
the partners choose to obtain a roll-over.

(2) The first element of the created asset’s *cost base (in the hands of
the company) is the applicable amount from this table.

Creation case

Event No. Applicable amount

D1 the total “incidental costs incurred that relate to the trigger event
D2 the total expenditure incurred to grant the option

D3 the total expenditure incurred to grant the right

F1 the total expenditure incurred on the grant, renewal or extension

of the lease

The expenditure can include a transfer of property: see
section 103-5.

(3) The first element of the created asset’s “reduced cost base (in the
hands of the company) is worked out similarly.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Division 124—Replacement-asset roll-overs

Table of Subdivisions

Guide to Division 124
124-A  General rules
124-B  Asset compulsorily acquired, lost or destroyed
124-C  Statutory licences
124-D  Strata title conversion
124-E  Exchange of shares or units
124-F  Exchange of rights or options
124-I  Change of incorporation
124-]  Crown leases
124-K  Depreciating assets
124-L.  Prospecting and mining entitlements
124-M  Scrip for scrip roll-over
124-N  Disposal of assets by a trust to a company

124-P  Exchange of a membership interest in an MDO for a
membership interest in another MDO

124-Q Exchange of stapled ownership interests for ownership
interests in a unit trust

124-R  Water entitlements

124-S  Interest realignment arrangements
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Section 124-1

Guide to Division 124

124-1 What this Division is about

A replacement-asset roll-over allows you, in special cases, to defer
the making of a capital gain or loss from one CGT event until a
later CGT event happens. It involves your ownership of one CGT
asset ending and you acquiring another one.

124-5 How to find your way around this Division

(1) First, find out if you can obtain a roll-over when your ownership of
one or more CGT assets ends and you acquire one or more CGT
assets: see Subdivisions 124-B to 124-R.

Note: If you carry on a small business, you may also be able to obtain a
roll-over under Subdivision 152-E.

(2) Second, find out what the consequences are for being able to obtain
a roll-over: see Subdivision 124-A.

Note: The consequences of a scrip for scrip roll-over are set out in
Subdivision 124-M. The consequences of replacing a statutory licence
by a new statutory licence are set out in Subdivision 124-C. The
consequences of an exchange of a membership interest in an MDO are
set out in Subdivision 124-P. The consequences of an exchange of
stapled ownership interests are set out in Subdivision 124-Q. The
consequences of a roll-over for water entitlements are set out in
Subdivision 124-R.

(3) Third, find out if there are any special rules relevant to your
situation: see the Subdivision under which you can get the
roll-over.

Subdivision 124-A—General rules

Table of sections

124-10  Your ownership of one CGT asset ends
124-15  Your ownership of more than one CGT asset ends
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Section 124-10

124-20 Share and interest sale facilities

124-10 Your ownership of one CGT asset ends

(1

(1A)

2

)

4

There are these consequences (in most cases) if you can obtain a
roll-over when your ownership of a “*CGT asset (the original asset)
ends and you *acquire one or more CGT assets (the new assets) in
a situation covered by this Division.

A *car, motor cycle or similar vehicle must not be one of the new
assets.

A “capital gain or a *capital loss you make from the original asset
is disregarded.

If you "acquired the original asset on or after 20 September 1985,
the first element of each new asset’s *cost base is:

The original asset’s cost base
(worked out when your ownership of it ended)

Number of new assets

The first element of each new asset’s *reduced cost base is worked
out similarly.

Note 1: In some cases the amount you paid to acquire the new asset also forms
part of the first element: see Subdivision 124-D (about strata title
conversion).

Note 2: There are modifications to the consequences in Subdivision 124-B

(about compulsory acquisition, loss or destruction),
Subdivision 124-C (about statutory licences), Subdivision 124-]J
(about Crown leases) and Subdivision 124-L (about prospecting and

mining).
Note 3: No other elements of the cost base of the new asset are affected by the
roll-over.
Note 4: There are special indexation rules for roll-overs: see Division 114.
Note 5:  The reduced cost base may be modified for a roll-over happening after

a demerger: see section 125-170.

If you *acquired the original asset before 20 September 1985, you
are taken to have acquired each new asset before that day.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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