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An Act to establish a National Health and Medical Research Council, and for related purposes
[bookmark: _Toc391030880]Part 1—Preliminary
  
[bookmark: _Toc391030881]1  Short title
		This Act may be cited as the National Health and Medical Research Council Act 1992.
[bookmark: _Toc391030882]2  Commencement
	(1)	Subject to subsection (2), the provisions of this Act commence on a day or days to be fixed by Proclamation.
	(2)	If a provision of this Act does not commence under subsection (1) within the period of 6 months commencing on the day on which this Act receives the Royal Assent, it commences on the first day after the end of that period.
[bookmark: _Toc391030883]3  Object of the Act etc.
	(1)	The object of this Act is to make provision for a national body to pursue activities designed:
	(a)	to raise the standard of individual and public health throughout Australia; and
	(b)	to foster the development of consistent health standards between the various States and Territories; and
	(c)	to foster medical research and training and public health research and training throughout Australia; and
	(d)	to foster consideration of ethical issues relating to health.
	(2)	It is the intention of the Parliament that, to the extent that it is practicable to do so, the NHMRC should adopt a policy of public consultation in relation to individual and public health matters being considered by it from time to time.
[bookmark: _Toc391030884]4  Interpretation
		In this Act, unless the contrary intention appears:
Account means the Medical Research Endowment Account continued in existence by section 49.
CEO means the Chief Executive Officer of the NHMRC referred to in section 6.
chief officer means:
	(a)	in relation to a Commonwealth authority—the person having principal responsibility for the administration of the authority; and
	(b)	in relation to a State or Territory Department or authority—the person having principal responsibility for the administration of the Department or authority.
Commissioner means the Commissioner of Complaints referred to in section 55 and includes a person appointed under section 76 to act as the Commissioner of Complaints in relation to a particular complaint.
committee means a Principal Committee or a working committee.
Commonwealth authority means a body, whether incorporated or not, established by, or by or under a law of, the Commonwealth.
Commonwealth Department means a Department of State of the Commonwealth.
Council means the Council of the NHMRC referred to in section 20.
court includes a tribunal, authority or person having power to require a person to produce documents or answer questions.
Embryo Research Licensing Committee of the NHMRC means the Embryo Research Licensing Committee of the NHMRC established by section 13 of the Research Involving Human Embryos Act 2002.
human research guidelines means guidelines for the conduct of medical research involving humans.
information provider has the meaning given by subsection 80(1).
interest means any direct or indirect, pecuniary or non‑pecuniary interest.
interim human research guidelines means human research guidelines issued by the CEO under paragraph 7(1)(a) in the circumstances referred to in subsection 14(1) or (5).
interim guidelines means guidelines issued by the CEO under paragraph 7(1)(a) in the circumstances referred to in subsection 14(1), (3) or (5).
interim regulatory recommendation means a regulatory recommendation made in the circumstances referred to in subsection 14(1) or (3).
medical research includes the laboratory‑based or clinical study, or group or community‑based study of the causes, treatment and prevention of human diseases and also includes dental research.
member:
	(a)	of the Council—includes the Chair of the Council; and
	(b)	of a committee—includes the Chair of that committee.
NHMRC means the National Health and Medical Research Council.
NHMRC officer has the meaning given by subsection 80(1).
Principal Committee means a committee established, or taken to be established, by the Minister under section 35.
public health research includes the study of the health of a community or population for purposes directed at improving or protecting the health of that community or population.
regulatory recommendation means a recommendation of the CEO that is intended to be given legal effect in a State by legislation of that State.
reviewable action means:
	(a)	action taken by the CEO or any delegate of the CEO in the performance of the CEO’s function under paragraph 7(1)(c) in relation to an application for funding made on or after 24 June 1993; or
	(b)	action taken by the Research Committee in the performance of its function under paragraph 35(2)(a) in relation to an application for funding made on or after 24 June 1993;
and includes any unreasonable delay by the CEO or Committee in relation to his, her or its consideration of such an application or any failure or refusal of the CEO or Committee to consider such an application.
staff of the NHMRC means the staff referred to in section 45.
State or Territory authority means a body, whether incorporated or not, established by a State or Territory, or by or under a law of a State or Territory.
State or Territory Department means a Department of State of a State or Territory.
Territory means the Australian Capital Territory or the Northern Territory.
working committee means a committee established under section 39.
[bookmark: _Toc391030885]5  Act to bind Crown
		This Act binds the Crown in right of the Commonwealth, of each of the States, of the Northern Territory and of the Australian Capital Territory, but nothing in this Act renders the Crown liable to be prosecuted for an offence.
[bookmark: _Toc391030886]5A  Application of the Criminal Code
		Chapter 2 of the Criminal Code applies to all offences against this Act.
Note:	Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.
[bookmark: _Toc391030887]Part 2—The National Health and Medical Research Council
  
[bookmark: _Toc391030888]5B  Establishment of the NHMRC
	(1)	The National Health and Medical Research Council is established by this section.
	(2)	The NHMRC comprises the following:
	(a)	the CEO;
	(b)	the Council and committees;
	(c)	the staff of the NHMRC.
[bookmark: _Toc391030889]5C  Function of the NHMRC
		The function of the NHMRC (other than the CEO) is to assist the CEO in the performance of his or her functions.
[bookmark: _Toc391030890]5D  Reference of matters to the CEO, Council and Principal Committees by the Minister
	(1)	The Minister may refer to the CEO, the Council or a Principal Committee (other than the Embryo Research Licensing Committee of the NHMRC) any matter within the scope of the CEO, Council or Committee’s functions.
	(2)	The CEO, the Council or a Principal Committee must deal with a matter referred to him, her or it by the Minister under subsection (1).
Instruments are not legislative instruments
	(3)	An instrument under subsection (1) is not a legislative instrument.
[bookmark: _Toc391030891]5E  Minister may give directions to the CEO, Council and Principal Committees
	(1)	The Minister may, by writing, direct the CEO, the Council or a Principal Committee (other than the Embryo Research Licensing Committee of the NHMRC) as to the performance of the CEO, Council or Committee’s functions or the exercise of the CEO, Council or Committee’s powers.
	(2)	Directions given by the Minister under subsection (1) must be of a general nature only, and, in particular, the Minister is not entitled to direct the CEO, the Council or a Principal Committee:
	(a)	to recommend the allocation of research funds to a particular person, organisation, State or Territory; or
	(b)	as to the manner of the CEO, Council or Principal Committee’s treatment of particular scientific, technical or ethical issues.
	(3)	The CEO, the Council or a Principal Committee must comply with any direction given by the Minister under subsection (1).
	(4)	If the Minister gives a direction under subsection (1), the Minister must cause a statement setting out particulars of, and of the reasons for, the direction to be laid before each House of the Parliament within 15 sitting days of that House after giving the direction.
Directions are not legislative instruments
	(5)	A direction under subsection (1) is not a legislative instrument.
[bookmark: _Toc391030892]Part 3—The Chief Executive Officer
[bookmark: _Toc391030893]Division 1—Establishment and functions
[bookmark: _Toc391030894]6  The Chief Executive Officer
		There is to be a Chief Executive Officer of the NHMRC.
Note:	For the appointment, terms and conditions of the CEO, see Part 5.
[bookmark: _Toc391030895]7  Functions of the CEO
	(1)	The functions of the CEO are:
	(a)	in the name of the NHMRC, to inquire into, issue guidelines on, and advise the community on, matters relating to:
	(i)	the improvement of health; and
	(ii)	the prevention, diagnosis and treatment of disease; and
	(iii)	the provision of health care; and
	(iv)	public health research and medical research; and
	(v)	ethical issues relating to health; and
	(b)	to advise, and make recommendations to, the Commonwealth, the States and the Territories on the matters referred to in paragraph (a); and
	(c)	to make recommendations to the Minister on expenditure:
	(i)	on public health research and training; and
	(ii)	on medical research and training;
		including recommendations on the application of the Account; and
	(d)	any other functions conferred on the CEO in writing by the Minister; and
	(e)	any other functions conferred on the CEO by this Act, the regulations or any other law; and
	(f)	any functions incidental to any of the foregoing.
Note:	The Minister may delegate additional functions to the CEO: see section 82.
Instruments are not legislative instruments
	(2)	An instrument under paragraph (1)(d) is not a legislative instrument.
[bookmark: _Toc391030896]8  Timetables and procedures to assist CEO make recommendations on application of Account
	(1)	Each financial year, the CEO must publish a timetable and procedures to assist him or her to make recommendations to the Minister on the application of the Account under paragraph 7(1)(c).
Timetables and procedures are not legislative instruments
	(2)	The timetable and the procedures are not legislative instruments.
[bookmark: _Toc391030897]Division 2—Regulatory recommendations and guidelines
[bookmark: _Toc391030898]Subdivision A—Regulatory recommendations made, and guidelines issued, by CEO
[bookmark: _Toc391030899]9  CEO to only make regulatory recommendations and issue guidelines as developed by Council
	(1)	The CEO may only:
	(a)	make a regulatory recommendation; or
	(b)	issue guidelines under paragraph 7(1)(a);
precisely as developed by the Council (or in the case of human research guidelines, as developed by the Australian Health Ethics Committee) and provided to the CEO by the Council for the purpose under this Division.
Note:	Subsection (1) does not apply if the recommendation or guidelines are urgent: see subsection 14(1).
	(2)	However, the CEO is not obliged to make a particular recommendation or to issue particular guidelines (including human research guidelines) merely because the Council has provided the recommendation or guidelines to him or her in accordance with this Division.
Regulatory recommendations and guidelines are not legislative instruments
	(3)	Regulatory recommendations and guidelines are not legislative instruments.
[bookmark: _Toc391030900]10  Human research guidelines
CEO to issue guidelines
	(1)	Without limiting any of the matters on which the CEO may issue guidelines under subparagraph 7(1)(a)(v), the CEO must, under that subparagraph, issue human research guidelines.
Australian Health Ethics Committee to develop guidelines
	(2)	The Council may only provide human research guidelines to the CEO under subsection 9(1) precisely as developed by the Australian Health Ethics Committee and provided to the Council for the purpose under this Division.
	(3)	However, the Council is not obliged to provide particular guidelines referred to in subsection (2) to the CEO merely because the Australian Health Ethics Committee has provided the guidelines to it in accordance with this Division.
Guidelines must be tabled in Parliament
	(4)	Human research guidelines issued by the CEO are to be laid before each House of the Parliament within 15 sitting days of that House of the issuing of the guidelines.
[bookmark: _Toc391030901]12  Consultation about regulatory recommendations
	(1)	Before the Council provides a regulatory recommendation to the CEO for the purposes of subsection 9(1), the Council must consult persons or bodies in accordance with the steps set out in this section.
Note:	This section does not apply if the recommendation is urgent or of minor significance: see subsection 14(3) and section 14B.
	(2)	As soon as practicable after deciding that, subject to consultation processes, it intends to provide a regulatory recommendation to the CEO, the Council must publish a notice, in the manner and form specified in the regulations:
	(a)	stating its intention to provide the regulatory recommendation to the CEO; and
	(b)	inviting persons or bodies to make submissions relating to the proposed recommendation in accordance with the procedures, and within the period, specified in the notice.
	(3)	As soon as practicable after the end of the period specified under paragraph (2)(b), the Council must, having regard to any submissions received pursuant to the invitation referred to in that paragraph:
	(a)	prepare a draft of the regulatory recommendation the Council proposes to provide to the CEO and publish a notice, in the manner and form specified in the regulations:
	(i)	containing a summary of the draft recommendation; and
	(ii)	stating where copies of the draft recommendation can be obtained; and
	(iii)	inviting persons or bodies to make submissions relating to the draft recommendation in accordance with the procedures, and within the period, specified in the notice; or
	(b)	publish, in the manner and form specified in the regulations, a notice stating that it no longer proposes to provide the recommendation to the CEO.
	(4)	The Council must have regard to any submissions received pursuant to the invitation referred to in subparagraph (3)(a)(iii) before providing the recommendation to the CEO.
[bookmark: _Toc391030902]13  Consultation about guidelines
		Before:
	(a)	the Council provides guidelines (other than human research guidelines) to the CEO for the purposes of subsection 9(1); or
	(b)	the Australian Health Ethics Committee provides human research guidelines to the Council for the purposes of subsection 10(2);
the Council or Committee must:
	(c)	prepare a draft of the guidelines; and
	(d)	publish a notice, in the manner and form specified in the regulations:
	(i)	containing a summary of the draft guidelines; and
	(ii)	stating where copies of the draft guidelines can be obtained; and
	(iii)	inviting persons or bodies to make submissions relating to the draft guidelines in accordance with the procedures, and within the period, specified in the notice; and
	(e)	have regard to any submissions received as a result of the invitation referred to in subparagraph (d)(iii).
Note:	This section does not apply if the guidelines are urgent or of minor significance: see subsections 14(3) and (5) and section 14B.
[bookmark: _Toc391030903]14  Interim regulatory recommendations and guidelines
CEO may make interim regulatory recommendations and issue interim guidelines without Council in urgent circumstances
	(1)	If a matter:
	(a)	would ordinarily be the subject of a regulatory recommendation made, or guidelines issued, as provided to the CEO under subsection 9(1); and
	(b)	must, in the opinion of the CEO, for any reason, be dealt with urgently;
the CEO may, despite subsection 9(1), make a regulatory recommendation, or issue guidelines, without receiving them from the Council.
	(2)	Within 30 days after the CEO makes an interim regulatory recommendation or issues interim guidelines in accordance with subsection (1), the CEO must publish a notice, in the manner and form specified in the regulations:
	(a)	setting out his or her reasons for making the recommendation or issuing the guidelines; and
	(b)	setting out:
	(i)	a summary of the recommendation; or
	(ii)	the guidelines; and
	(c)	inviting persons or bodies to make submissions to:
	(i)	in the case of human research guidelines—the Australian Health Ethics Committee; or
	(ii)	otherwise—the Council;
		relating to the recommendation or guidelines in accordance with the procedures, and within the period, specified in the notice.
Council may provide recommendations and guidelines to CEO without consultation in urgent circumstances
	(3)	If a matter:
	(a)	would ordinarily be the subject of a regulatory recommendation, or guidelines (other than human research guidelines), provided to the CEO under subsection 9(1); and
	(b)	must, in the opinion of the Council, for any reason, be dealt with urgently;
the Council may provide a regulatory recommendation or guidelines to the CEO without first undertaking one or more of the steps set out in section 12 or 13.
	(4)	Within 30 days after the CEO makes an interim regulatory recommendation, or issues interim guidelines, provided to him or her in accordance with subsection (3), the Council must publish a notice, in the manner and form specified in the regulations:
	(a)	setting out its reasons for providing the recommendation or guidelines to the CEO; and
	(b)	setting out:
	(i)	a summary of the recommendation; or
	(ii)	the guidelines; and
	(c)	inviting persons or bodies to make submissions to the Council relating to the recommendation or guidelines in accordance with the procedures, and within the period, specified in the notice.
Australian Health Ethics Committee may provide human research guidelines to Council without consultation in urgent circumstances
	(5)	If a matter:
	(a)	would ordinarily be the subject of human research guidelines provided to the Council under subsection 10(2); and
	(b)	must, in the opinion of the Australian Health Ethics Committee, for any reason, be dealt with urgently;
the Committee may provide guidelines to the Council without first undertaking one or more of the steps set out in section 13.
	(6)	Within 30 days after the CEO issues interim guidelines provided to the Council in accordance with subsection (5), the Australian Health Ethics Committee must publish a notice, in the manner and form specified in the regulations:
	(a)	setting out its reasons for providing the guidelines to the Council; and
	(b)	setting out the guidelines; and
	(c)	inviting persons or bodies to make submissions to the Committee relating to the guidelines in accordance with the procedures, and within the period, specified in the notice.
Council must advise CEO to confirm, vary or revoke interim regulatory recommendations or guidelines
	(7)	If the CEO makes an interim regulatory recommendation or issues interim guidelines:
	(a)	in the case of human research guidelines—the Australian Health Ethics Committee must:
	(i)	as soon as practicable after, but not later than 30 days after, the end of the period specified in the relevant notice under subsection (2) or (6); and
	(ii)	having regard to any submissions received;
		advise the Council to advise the CEO to confirm, vary or revoke the guidelines; or
	(b)	otherwise—the Council must:
	(i)	as soon as practicable after, but not later than 30 days after, the end of the period specified in the relevant notice under subsection (2) or (4); and
	(ii)	having regard to any submissions received;
		advise the CEO to confirm, vary or revoke the recommendation or guidelines.
	(8)	The Council may only advise the CEO to confirm, vary or revoke interim human research guidelines in accordance with the Committee’s advice under paragraph (7)(a). However, the Council is not obliged to provide particular advice to the CEO merely because it has been advised to do so by the Committee in accordance with this section.
Interim regulatory recommendations and guidelines automatically revoked after 45 days
	(9)	If the CEO fails, within 45 days after the end of the period specified in the relevant notice under subsection (2), (4) or (6), to confirm, vary or revoke an interim regulatory recommendation or interim guidelines in accordance with the Council’s advice (if any) under paragraph (7)(b) or subsection (8), the CEO is to be treated as having revoked the recommendation or guidelines.
[bookmark: _Toc391030904]14AA  Consultation requirements do not apply to revoking guidelines
	(1)	The Council may, without undertaking consultation, advise the CEO to revoke guidelines (other than human research guidelines).
	(2)	The Australian Health Ethics Committee may, without undertaking consultation, advise the Council to advise the CEO to revoke human research guidelines.
Note:	The requirements of this Division still apply to variations of guidelines: see subsection 33(3) of the Acts Interpretation Act 1901.
[bookmark: _Toc391030905]Subdivision B—Guidelines approved by CEO
[bookmark: _Toc391030906]14A  Approval by CEO of guidelines for third parties
	(1)	The CEO may, on the advice of the Council, approve guidelines prepared by a person or body from outside the NHMRC.
	(2)	The Council may only advise the CEO to approve the guidelines if the Council is satisfied that the person or body, before submitting the guidelines to the CEO for his or her approval:
	(a)	prepared a draft of the guidelines that the person or body proposed to submit to the CEO; and
	(b)	published a notice, in a manner and form acceptable to the Council:
	(i)	containing a summary of the draft guidelines; and
	(ii)	stating where copies of the draft guidelines could be obtained; and
	(iii)	inviting persons or bodies to make submissions relating to the draft in accordance with the procedures, and within the period, specified in the notice; and
	(c)	had regard to any submissions received pursuant to the invitation referred to in subparagraph (b)(iii).
Note:	Subsection (2) does not apply if the guidelines are of minor significance: see section 14B.
[bookmark: _Toc391030907]Subdivision C—Other provisions about consultation
[bookmark: _Toc391030908]14B  Consultation may be dispensed with in certain circumstances
	(1)	If:
	(a)	the Council is satisfied that:
	(i)	a proposed regulatory recommendation referred to in section 12; or
	(ii)	proposed guidelines referred to in paragraph 13(a) or section 14A;
		raise issues that are of minor significance only; or
	(b)	the Australian Health Ethics Committee is satisfied that proposed human research guidelines referred to in paragraph 13(b) raise issues that are of minor significance only;
the Council or Committee may dispense with the requirement for all or any of the steps set out in section 12 or 13 or subsection 14A(2), as the case requires.
	(2)	If the Council or Committee proposes to dispense with the requirement for all or any of the steps set out in section 12 or 13 or subsection 14A(2), the Council or Committee must publish a notice, in the manner and form, and within the period, specified in the regulations, stating its reasons for so proposing.
[bookmark: _Toc391030909]15  CEO must develop procedures
	(1)	The CEO must develop and publish procedures to assist persons or bodies to make submissions under this Division.
Procedures are not legislative instruments
	(2)	The procedures are not legislative instruments.
[bookmark: _Toc391030910]Division 3—Strategic plans
[bookmark: _Toc391030911]16  Strategic plans
	(1)	The CEO must develop, and prepare in writing, for each successive period referred to in subsections (4) and (5), a strategic plan setting out:
	(a)	the CEO’s assessment of the major national health issues that are likely to arise during the period; and
	(b)	the manner in which the CEO proposes to perform his or her functions in dealing with those issues during the period.
	(2)	Without limiting the generality of subsection (1), each strategic plan must contain a national strategy for medical research and public health research.
	(3)	Before preparing a strategic plan, the CEO must consult with the Minister and the Council on the matters proposed for inclusion in the plan.
	(4)	The first strategic plan is to relate to the period commencing on 24 June 1993 and ending on 30 June 1994.
	(5)	Each subsequent strategic plan is to relate to the period of 3 years commencing at the end of the period to which the immediately preceding strategic plan relates.
[bookmark: _Toc391030912]17  Review of each plan
	(1)	Not later than 6 months before the end of a strategic plan, the CEO must prepare and give to the Minister a written review evaluating the CEO’s success in implementing the strategic plan.
	(2)	Each review must be laid before each House of the Parliament within 15 sitting days of that House after its receipt by the Minister.
[bookmark: _Toc391030913]18  Approval, commencement and tabling of strategic plans
	(1)	The first strategic plan must be given to the Minister not later than one month after 24 June 1993.
	(2)	The first strategic plan comes into force on the day on which it is given to the Minister.
	(3)	Each subsequent strategic plan must be given to the Minister before the end of the period to which the immediately preceding plan relates.
		This subsection has effect subject to subsection (6).
	(4)	Each subsequent strategic plan must take into account the review of the immediately preceding strategic plan prepared and given to the Minister in accordance with section 17.
	(5)	After receiving a strategic plan, the Minister must either:
	(a)	approve the plan; or
	(b)	give the plan back to the CEO with a request for the CEO to give the Minister a different strategic plan for the same period.
	(6)	If the Minister requests the CEO to give him or her a different strategic plan, the CEO must do so as soon as reasonably practicable.
	(7)	A strategic plan comes into force:
	(a)	immediately after the end of the period covered by the immediately preceding strategic plan that was in force; or
	(b)	when it is approved by the Minister, if the Minister approves it after the end of that period.
	(8)	The Minister must cause to be laid before each House of the Parliament a copy of a strategic plan he or she has approved, within 15 sitting days of that House after he or she approves it.
[bookmark: _Toc391030914]19  Variation of strategic plans
	(1A)	During the period for which a strategic plan is in force, the Minister may request the CEO to give him or her a variation of the plan.
	(1)	The CEO may, from time to time during the period in respect of which a strategic plan is in force, consider whether a variation of the plan is necessary.
		The CEO may do so on his or her own initiative or as a result of the Minister requesting the CEO to give him or her a variation of the plan.
	(2)	If the CEO considers that the plan should be varied, the CEO may prepare a written variation of the plan and give it to the Minister.
	(3)	Before preparing a variation of a strategic plan, the CEO must consult with the Minister and the Council on the matters proposed for inclusion in the variation.
	(3A)	After receiving a variation of a strategic plan, the Minister must either:
	(a)	approve the variation; or
	(b)	refuse to approve the variation.
	(4)	If the Minister approves the variation of the strategic plan:
	(a)	the CEO must forthwith vary the plan accordingly; and
	(b)	the variation must be laid before each House of the Parliament within 15 sitting days of that House after its approval by the Minister; and
	(c)	the plan as so varied continues in force after it is so varied as if it were the original strategic plan.
[bookmark: _Toc391030915]Part 4—The Council and committees of the NHMRC
[bookmark: _Toc391030916]Division 1—The Council of the NHMRC
[bookmark: _Toc391030917]20  Establishment of the Council of the NHMRC
	(1)	The Council of the NHMRC is established by this section.
	(2)	The Council of the NHMRC consists of the following:
	(a)	the Chair;
	(b)	the chief medical officer for the Commonwealth;
	(c)	the chief medical officer for each State and Territory;
	(d)	a person with expertise in the health needs of Aboriginal persons and Torres Strait Islanders;
	(e)	a person with expertise in consumer issues;
	(f)	a person with expertise in business;
	(g)	at least 6, but no more than 11, persons with expertise in one or more of the following:
	(i)	health care training;
	(ii)	professional medical standards;
	(iii)	the medical profession and post‑graduate medical training;
	(iv)	the nursing profession;
	(v)	public health research and medical research issues;
	(vi)	public health;
	(vii)	ethics relating to research involving humans;
	(viii)	other appropriate expertise.
Note:	For the appointment, terms and conditions of the Chair and other members of the Council, see Part 5.
[bookmark: _Toc391030918]21  Functions of the Council
	(1)	The functions of the Council are:
	(a)	to provide advice to the CEO in relation to the performance of his or her functions; and
	(b)	any other functions conferred on the Council in writing by the Minister after consulting the CEO; and
	(c)	any other functions conferred on the Council by this Act, the regulations or any other law.
Note:	The CEO may delegate additional functions to the Council: see section 82.
Instruments are not legislative instruments
	(2)	An instrument under paragraph (1)(b) is not a legislative instrument.
[bookmark: _Toc391030919]22  Meetings of the Council
		The Chair of the Council must convene at least one Council meeting in each financial year.
Note:	The CEO may determine other matters relating to Council meetings: see section 40.
[bookmark: _Toc391030920]Division 2—Principal Committees
[bookmark: _Toc391030921]35  Principal Committees
	(1)	The Minister must establish Principal Committees called the Research Committee and the Australian Health Ethics Committee.
Note:	For the constitution, functions and members of the Embryo Research Licensing Committee of the NHMRC, see Division 3 of Part 2 of the Research Involving Human Embryos Act 2002.
	(2)	The functions of the Research Committee are:
	(a)	to advise and make recommendations to the Council on the application of the Account; and
	(b)	to monitor the use of assistance provided from the Account; and
	(c)	to advise the Council on matters relating to medical research and public health research, including the quality and scope of such research in Australia; and
	(d)	such other functions as the Minister from time to time determines in writing after consulting the CEO; and
	(e)	any other functions conferred on the Committee by this Act, the regulations or any other law.
Note:	The CEO or the Council may delegate additional functions to the Research Committee: see section 82.
	(3)	The functions of the Australian Health Ethics Committee are:
	(a)	to advise the Council on ethical issues relating to health; and
	(b)	to develop and give the Council human research guidelines under subsection 10(2); and
	(c)	any other functions conferred on the Committee in writing by the Minister after consulting the CEO; and
	(d)	any other functions conferred on the Committee by this Act, the regulations or any other law.
Note:	The CEO or the Council may delegate additional functions to the Australian Health Ethics Committee: see section 82.
	(5)	The Minister may establish such other Principal Committees as the Minister thinks are necessary to assist the Council to carry out any of its functions, and the Minister may abolish any such Committee.
	(6)	The Australian Health Ethics Committee:
	(a)	must not have more than one member of the Research Committee among its members; and
	(b)	must have as its Chair a person who is:
	(i)	a member of the Council; and
	(ii)	not a member of the Research Committee.
Note 1:	For the appointment, terms and conditions of the Chair and other members of the Australian Health Ethics Committee, see Part 5.
Note 2:	In certain circumstances, the Chair may be a person who is not a member of the Council: see subsection (10).
	(7)	The Minister must determine, in writing and after consulting the CEO, the name and functions of a Principal Committee established under subsection (5).
Note:	The CEO or the Council may delegate additional functions to a Principal Committee: see section 82.
	(8)	The Australian Health Ethics Committee is constituted as provided in section 36.
	(9)	A Principal Committee other than the Australian Health Ethics Committee comprises:
	(a)	a Chair, who must be a member of the Council; and
	(b)	the members appointed by the Minister (whether Council members or not).
Note 1:	For the appointment, terms and conditions of the Chairs and other members of the Principal Committees, see Part 5.
Note 2:	In certain circumstances, the Chair of a Principal Committee may be a person who is not a member of the Council: see subsection (10).
	(10)	Despite subparagraph (6)(b)(i) and paragraph (9)(a), the Chair of a Principal Committee may be a person who is not a member of the Council if:
	(a)	the Minister does not consider that any member of the Council has the appropriate expertise to be Chair of the Principal Committee; and
	(b)	another member of the Principal Committee is a member of the Council.
	(11)	Before the end of a period of 30 days from the day on which the Minister establishes, or is taken to have established, the Research Committee, the Australian Health Ethics Committee or another Principal Committee, the Minister must cause a notice of the establishment and functions of the Committee to be published in the Gazette.
Instruments are not legislative instruments
	(12)	An instrument under this section is not a legislative instrument.
[bookmark: _Toc391030922]36  Constitution of the Australian Health Ethics Committee
	(1)	The Australian Health Ethics Committee consists of the following members:
	(a)	the Chair;
	(b)	a person with knowledge of the ethics of medical research;
	(c)	a person who has expertise in law;
	(d)	a person who has expertise in philosophy;
	(e)	a person who has expertise in religion;
	(f)	a person who has experience in medical research;
	(g)	a person who has experience in public health research;
	(h)	a person who has experience in social science research;
	(i)	a person who has experience in clinical medical practice;
	(j)	a person who has experience in nursing or allied health practices;
	(k)	a person with knowledge of the regulation of the medical profession;
	(l)	a person with understanding of health consumer issues;
	(m)	a person with understanding of the concerns of people with a disability;
	(n)	no more than 2 other persons with expertise relevant to the functions of the Committee.
	(2)	There must be included among the members of the Committee individuals who collectively have membership of all the other Principal Committees.
[bookmark: _Toc391030923]Division 3—Working committees
[bookmark: _Toc391030924]39  Working committees
	(1)	The CEO may, by writing, establish any working committees that he or she thinks necessary to help carry out the functions of the CEO, the Council or a Principal Committee.
	(2)	A working committee comprises the members appointed by the CEO.
Note:	For the appointment, terms and conditions of the members of the working committees, see Part 5.
	(3)	A working committee has the functions determined in writing by the CEO.
Note:	The CEO, the Council or a Principal Committee may delegate additional functions to a working committee: see section 82.
	(4)	The CEO may, by writing, abolish a working committee.
Instruments are not legislative instruments
	(5)	An instrument under this section is not a legislative instrument.
[bookmark: _Toc391030925]Division 4—CEO’s determinations of Council and committee procedures etc.
[bookmark: _Toc391030926]40  CEO’s determinations of Council and committee procedures etc.
		The CEO may determine:
	(a)	the manner in which the Council or a committee carries out its functions; and
	(b)	the procedure to be followed by the Council or a committee in relation to its meetings, including, for example:
	(i)	the convening of meetings; and
	(ii)	the number of members to constitute a quorum; and
	(iii)	who presides at meetings; and
	(iv)	the manner in which questions arising at a meeting are to be decided; and
	(v)	the voting rights of members; and
	(vi)	the arrangements for non‑members to attend meetings.
[bookmark: _Toc391030927]Part 5—Appointments, terms and conditions
  
[bookmark: _Toc391030928]41  Appointments
Appointments
	(1)	The Minister must, by writing and after consulting appropriately, appoint the following:
	(a)	the CEO;
	(b)	the Chair and other members of the Council;
	(c)	the Chairs and other members of the Principal Committees (other than the Embryo Research Licensing Committee of the NHMRC);
	(d)	the Commissioner.
Note:	For the appointment of the Chairperson and members of the Embryo Research Licensing Committee of the NHMRC, see sections 16 and 17 of the Research Involving Human Embryos Act 2002.
	(2)	The CEO must, by writing, appoint the members of the working committees.
Full‑time or part‑time
	(3)	The CEO must be appointed on a full‑time basis.
	(4)	Any other appointment under subsection (1) or (2) must be on a part‑time basis only.
Term of office
	(5)	A person appointed under this section holds office for the period that is specified in the instrument of appointment. The period must not exceed:
	(a)	in the case of the CEO—5 years; or
	(b)	in any other case—3 years.
Note:	The person is eligible for reappointment: see section 33AA of the Acts Interpretation Act 1901.
[bookmark: _Toc391030929]42  Acting appointments
	(1)	This section applies to the following offices:
	(a)	the CEO;
	(b)	the Chair of the Council;
	(c)	a member of the Council other than the Chair;
	(d)	the Chair of a Principal Committee (including the Chairperson of the Embryo Research Licensing Committee of the NHMRC);
	(e)	the Commissioner.
	(2)	The Minister may appoint a person to act in an office that this section applies to:
	(a)	during a vacancy in the office, whether or not an appointment has previously been made to the office; or
	(b)	during any period, or during all periods, when the holder of the office is absent from duty or from Australia, or is, for any reason, unable to perform the duties of the office.
Note:	For rules that apply to acting appointments, see section 33A of the Acts Interpretation Act 1901.
	(3)	However, the Minister may only appoint a person to act in an office if the person is:
	(a)	in the case of the Chair of the Council—a member of the Council; or
	(b)	in the case of a member of the Council referred to in paragraph 20(2)(b)—a person having appropriate expertise; or
	(c)	in the case of a member of the Council referred to in paragraph 20(2)(c)—a person:
	(i)	having appropriate expertise; and
	(ii)	nominated by the Minister who has primary responsibility for health in the relevant State or Territory; or
	(d)	in the case of a member of the Council referred to in paragraph 20(2)(d), (e), (f) or (g)—a person with the expertise specified in the applicable paragraph; or
	(e)	in the case of the Chair of a Principal Committee (other than the Chairperson of the Embryo Research Licensing Committee of the NHMRC):
	(i)	a member of the Council; or
	(ii)	if the Minister does not consider that any member of the Council has the appropriate expertise to act as Chair of the Principal Committee, and another member of the Principal Committee is a member of the Council—a person having appropriate expertise; or
	(f)	in the case of the Chairperson of the Embryo Research Licensing Committee of the NHMRC—a member of the Committee (other than the member mentioned in paragraph 16(1)(a) of the Research Involving Human Embryos Act 2002) with appropriate expertise; or
	(g)	in the case of the Commissioner—a person having appropriate expertise.
Note:	The Minister may appoint any person to act in the office of the CEO.
[bookmark: _Toc391030930]42A  Disclosures of interests
CEO—disclosure on appointment
	(1)	Before starting to hold office, the CEO must give to the Minister a written statement of any interest the CEO has that may relate to the functions of the CEO.
CEO—disclosures during term of appointment
	(2)	If the CEO has, or acquires, an interest that could conflict with the proper performance of the CEO’s functions, the CEO must, as soon as possible after the relevant facts have come to his or her knowledge, disclose the nature of the interest to the Minister.
Members of Council and committees—disclosures on appointment
	(3)	Before starting to hold office:
	(a)	a member of the Council; or
	(b)	a member of a committee;
must give to the CEO a written statement of any interest the member has that may relate to any activity of the Council or committee.
Members of Council and committees—disclosures at or before meetings
	(4)	A member of the Council or of a committee who has an interest in a matter being considered, or about to be considered, by the Council or committee must, as soon as possible after the relevant facts have come to his or her knowledge, disclose the nature of the interest:
	(a)	at a meeting of the Council or committee; or
	(b)	if the matter is to be decided before a meeting of the Council or committee takes place:
	(i)	if the member is the Chair of the Council or committee—to the CEO; or
	(ii)	otherwise—to the Chair of the Council or committee.
	(5)	A member who has disclosed an interest in a matter under subsection (3) or (4) must not:
	(a)	be present when the Council or committee considers the matter; or
	(b)	take part in any decision of the Council or committee in relation to the matter.
	(6)	Subsection (5) does not apply if:
	(a)	if the member is the Chair of the Council or committee—the CEO otherwise determines; or
	(b)	otherwise—the Chair of the Council or committee otherwise determines.
	(7)	A member’s disclosure at a Council or committee meeting must be recorded in the minutes of the meeting.
	(8)	A member’s disclosure, given otherwise than at a Council or committee meeting, must be recorded in the minutes of the first Council or committee meeting after the disclosure.
Note:	For disclosures of interests by the Commissioner, see section 76.
[bookmark: _Toc391030931]43  Remuneration and allowances
CEO and Chair of the Council
	(1)	The CEO or the Chair of the Council is to be paid the remuneration, by way of a yearly amount, that is determined by the Remuneration Tribunal. If no determination of that remuneration by the Tribunal is in operation, he or she is to be paid the remuneration that is prescribed.
Members of the Council and committees
	(2)	A:
	(a)	member of the Council, other than the Chair; or
	(b)	member of a committee who is not also the Chair of the Council;
is to be paid the remuneration, by way of sitting fees, that is determined by the Remuneration Tribunal. If no determination of that remuneration by the Tribunal is in operation, he or she is to be paid the remuneration that is prescribed.
Note:	If the Chair of the Council is also a member of a committee, he or she is to be paid, in respect of his or her duties as such a member, the allowances that are prescribed under subsection (5).
	(3)	If a member of the Council or a member of a committee is also:
	(a)	in the service or employment of, or of an authority of, the Commonwealth, a State or a Territory on a full‑time basis; or
	(b)	a person who holds or performs the duties of an office or position established by or under a law of the Commonwealth, a State or a Territory on a full‑time basis;
the member is not, unless the member is the Chair of the Council and the Minister otherwise directs in writing, entitled to remuneration under this Act in respect of his or her duties as Chair of the Council, a member of the Council or a member of a committee.
Commissioner
	(4)	The Commissioner is to be paid the remuneration that is determined by the Remuneration Tribunal. If no determination of that remuneration by the Tribunal is in operation, he or she is to be paid the remuneration that is prescribed.
Allowances
	(5)	A person appointed under subsection 41(1) or (2) is to be paid the allowances that are prescribed.
Remuneration Tribunal Act 1973
	(6)	This section has effect subject to the Remuneration Tribunal Act 1973.
[bookmark: _Toc391030932]44  Leave of absence
	(1)	The Minister may grant the CEO or the Commissioner leave of absence on such terms and conditions as the Minister determines.
	(2)	The CEO may grant:
	(a)	a member of the Council; or
	(b)	a member of a committee;
leave of absence on such terms and conditions as the CEO determines.
[bookmark: _Toc391030933]44A  Resignations
		A person appointed under subsection 41(1) or (2) may resign his or her appointment by giving the Minister or CEO (whoever made the appointment) a written resignation.
[bookmark: _Toc391030934]44B  Terminations of appointments
	(1)	This section applies to an appointment under subsection 41(1) or (2).
	(2)	The Minister or CEO (whoever made the appointment) may terminate the appointment for misbehaviour or for physical or mental incapacity.
	(3)	The Minister or CEO (whoever made the appointment) must terminate the appointment if the holder of the office:
	(a)	becomes bankrupt, applies to take the benefit of any law for the relief of bankrupt or insolvent debtors, compounds with his or her creditors or makes an assignment of his or her remuneration for their benefit; or
	(b)	fails, without reasonable excuse, to comply with an obligation to disclose an interest under section 42A or 76, as the case requires; or
	(c)	in the case of the CEO or the Commissioner—is absent, except on leave of absence granted under section 44, without reasonable excuse; or
	(d)	in the case of a member of the Council or of a committee—is absent, except on leave of absence granted under section 44, from 3 consecutive meetings of the Council or committee.
	(4)	If the Minister or CEO terminates an appointment, the Minister or CEO must give the holder of the office a written notice:
	(a)	informing the holder of the office of the termination of the appointment; and
	(b)	setting out the reasons for the termination.
[bookmark: _Toc391030935]44C  Other terms and conditions
		The CEO and the Commissioner hold office on the terms and conditions (if any) in relation to matters not covered by this Act that are determined by the Minister.
[bookmark: _Toc391030936]Part 6—Staff, consultants and work arrangements
  
[bookmark: _Toc391030937]45  Staff of the NHMRC
	(1)	The staff of the NHMRC are to be persons engaged under the Public Service Act 1999.
	(2)	For the purposes of the Public Service Act 1999:
	(a)	the CEO and the staff of the NHMRC together constitute a Statutory Agency; and
	(b)	the CEO is the Head of that Statutory Agency.
[bookmark: _Toc391030938]46  Consultants
		The CEO may, on behalf of the Commonwealth, engage consultants to perform services for the CEO related to the CEO’s functions.
[bookmark: _Toc391030939]48  CEO may make arrangements relating to various matters
	(1)	The CEO may make arrangements with the chief officer of a State or Territory Department or authority for:
	(a)	the services of officers or employees of that Department or authority to be made available to the NHMRC; or
	(b)	both:
	(i)	officers or employees of that Department or authority; and
	(ii)	the CEO, the members of the Council, the members of a committee or the staff of the NHMRC;
		to co‑operate in the performance of their functions; or
	(c)	the resources of that Department or authority to be made available to be used by the CEO, the Council, a committee or the staff of the NHMRC.
	(2)	The CEO may make arrangements with the chief officer of a State or Territory Department or authority relating to any matter within the scope of the CEO’s functions, including arrangements for the CEO to undertake activities on behalf of a State or Territory Department or authority.
Arrangements are not legislative instruments
	(3)	Arrangements under this section are not legislative instruments.
[bookmark: _Toc391030940]Part 7—Medical Research Endowment Account
  
[bookmark: _Toc391030941]49  Medical Research Endowment Account
	(1)	There is continued in existence the Medical Research Endowment Account.
Note:	The Account was established by subsection 5(3) of the Financial Management Legislation Amendment Act 1999.
	(2)	The Account is a Special Account for the purposes of the Financial Management and Accountability Act 1997.
	(3)	If interest is received by the Commonwealth from the investment of an amount standing to the credit of the Account, an amount equal to the interest must be credited to the Account.
[bookmark: _Toc391030942]50  Credit of amounts to Account
		There must be credited to the Account amounts equal to amounts that are given or bequeathed for the purposes of the Account.
Note:	An Appropriation Act provides for amounts to be credited to a Special Account if any of the purposes of the Account is a purpose that is covered by an item in the Appropriation Act.
[bookmark: _Toc391030943]51  Purposes of the Account
	(1)	The purposes of the Account are:
	(a)	to provide assistance:
	(i)	to the Departments of the Commonwealth or of a State or Territory that are engaged in medical research; and
	(ii)	to universities for the purpose of medical research; and
	(iii)	to institutions and persons engaged in medical research; and
	(iv)	in the training of persons in medical research; and
	(b)	any other purpose that is prescribed for the purpose of this section.
Note:	Subsection 2C(1) of the Acts Interpretation Act 1901 provides that person includes a body politic or corporate as well as an individual.
	(2)	Assistance under subsection (1) is to be provided in such cases and subject to such conditions as the Minister, acting on the advice of the CEO, determines.
	(3)	Without limiting the generality of the conditions to which a grant of assistance can be made under subparagraphs (1)(a)(i), (ii) or (iii), such assistance must not be provided unless the recipient agrees to comply with guidelines in force under subparagraph 7(1)(a)(v) that relate to the conduct of medical research involving humans.
[bookmark: _Toc391030944]52  Application of gifts or bequests
	(1)	Despite anything in this Act (other than subsection (2) of this section) or in the Financial Management and Accountability Act 1997 (other than section 39 of that Act), any money that is:
	(a)	held by the Minister on trust for the purposes of the Account; or
	(b)	accepted by the Minister for the purposes of the Account subject to a condition;
is not to be dealt with except in accordance with the obligations of the Minister as trustee of the trust or as the person who has accepted the money subject to the condition, as the case may be.
	(2)	Separate accounts are to be kept of each sum of money standing to the credit of the Account that represents an amount to which subsection (1) has a separate application.
[bookmark: _Toc391030945]53  Money repaid to the Commonwealth
		Amounts equal to money repaid to the Commonwealth in accordance with a condition determined under subsection 51(2) must be credited to the Account.
[bookmark: _Toc391030946]Part 8—Commissioner of Complaints
[bookmark: _Toc391030947]Division 1—Establishment and functions of Commissioner of Complaints
[bookmark: _Toc391030948]55  Commissioner of Complaints
		For the purposes of this Act there is to be a Commissioner of Complaints.
[bookmark: _Toc391030949]56  Functions of Commissioner
	(1)	The functions of the Commissioner are:
	(a)	to investigate complaints concerning reviewable action made to the Commissioner in accordance with this Part; and
	(b)	to perform any other function that is conferred on the Commissioner by this Part.
	(2)	The Commissioner is not to enquire into the merits of a recommendation or a decision made by:
	(a)	the CEO; or
	(b)	a delegate of the CEO; or
	(c)	the Research Committee;
in the course of a reviewable action.
[bookmark: _Toc391030950]57  Who may complain
		A person whose interests are affected by a reviewable action may apply to the Commissioner to investigate a complaint concerning the action made on one or more of the grounds set out in section 58.
[bookmark: _Toc391030951]58  Grounds for complaint
		The grounds for complaint concerning a reviewable action are the following:
	(a)	that the action involved a breach of the rules of natural justice;
	(b)	that the action was induced or affected by fraud;
	(c)	that there was no evidence or other material to justify the action;
	(d)	that an irrelevant consideration was taken into account in relation to the action;
	(e)	that a relevant consideration was not taken into account in relation to the action;
	(f)	that in the course of the action a discretionary power was exercised for a purpose other than the purpose for which the power is conferred;
	(g)	that the action involved the exercise of a discretionary power in bad faith;
	(h)	that, in the course of the action, a personal discretionary power was exercised at the direction of another person;
	(i)	that the action involved the exercise of a discretionary power in accordance with a rule or policy without regard to the merits of the particular case;
	(j)	that the action involved any other exercise of a power in a way that constitutes abuse of the power.
[bookmark: _Toc391030952]59  How to make a complaint
		A complaint must:
	(a)	be in writing; and
	(b)	be signed by the complainant; and
	(c)	describe the action complained about; and
	(d)	specify the nature of and grounds for the complaint; and
	(e)	be lodged with the Commissioner.
[bookmark: _Toc391030953]60  Commissioner to investigate complaints
		Subject to section 61, the Commissioner must investigate a complaint concerning reviewable action.
[bookmark: _Toc391030954]61  Discretion not to investigate
	(1)	The Commissioner may:
	(a)	decide not to investigate a complaint concerning reviewable action; or
	(b)	if the Commissioner has already begun to investigate a complaint concerning reviewable action, decide to discontinue the investigation;
if:
	(c)	the Commissioner is satisfied that the complainant became aware of the matter constituting a ground for the complaint more than 12 months before making the complaint to the Commissioner; or
	(d)	the Commissioner has reasonable grounds for believing that:
	(i)	the complaint is frivolous or vexatious or is not made in good faith; or
	(ii)	the investigation or any further investigation of the action is not justified in all the circumstances; or
	(e)	the complainant has not approached the CEO in relation to the complaint, and the Commissioner is satisfied that it would be reasonable for the complainant to so approach the CEO.
	(2)	If the Commissioner decides not to investigate a complaint or to discontinue an investigation, the Commissioner must give the complainant written notice of the decision.
	(3)	The notice must include reasons for the decision.
	(4)	If:
	(a)	a complaint concerning reviewable action has been made to the Commissioner; and
	(b)	the Commissioner believes that a complaint concerning the action:
	(i)	could have been made by the complainant to the Information Commissioner under Part V of the Privacy Act 1988; and
	(ii)	could be more conveniently or effectively dealt with by the Information Commissioner;
the Commissioner may decide:
	(c)	not to investigate the complaint; or
	(d)	to discontinue any investigation of the complaint already commenced.
	(5)	If the Commissioner decides, under subsection (4):
	(a)	not to investigate a complaint; or
	(b)	to discontinue an investigation already commenced;
the Commissioner must:
	(c)	transfer the complaint to the Information Commissioner; and
	(d)	give to the Information Commissioner any information or documents relating to the complaint that are in the possession, or under the control, of the Commissioner; and
	(e)	as soon as possible after transferring the complaint, give the complainant a written notice that informs the complainant of the transfer.
	(6)	A complaint transferred under subsection (5) is taken to be a complaint made to the Information Commissioner under Part V of the Privacy Act 1988.
[bookmark: _Toc391030955]Division 2—Procedure and powers of Commissioner
[bookmark: _Toc391030956]62  CEO to be informed of investigation
		Before the Commissioner begins to investigate a complaint concerning reviewable action, the Commissioner must inform the CEO of the impending investigation.
[bookmark: _Toc391030957]63  Procedure of Commissioner
		The Commissioner is to conduct an investigation:
	(a)	in private; and
	(b)	in such manner as the Commissioner thinks fit.
[bookmark: _Toc391030958]64  Co‑operation with Commissioner
	(1)	A person to whom this section applies must, in relation to the investigation of a complaint, co‑operate with the Commissioner and provide the Commissioner with any assistance the Commissioner requests.
	(2)	In particular, a person to whom this section applies must:
	(a)	provide any information or documents requested by the Commissioner; and
	(b)	answer any questions that the Commissioner asks;
that the Commissioner has reasonable grounds for believing are relevant to the investigation.
	(3)	This section applies to the following:
	(a)	the CEO;
	(b)	a member of the Council;
	(c)	a member of the staff of the NHMRC referred to in section 45;
	(d)	a member of a committee;
	(e)	a consultant engaged under section 46;
	(f)	a person assisting the CEO, the Council, a committee or the staff of the NHMRC in the performance of its or their functions under an arrangement under section 48.
[bookmark: _Toc391030959]65  Immunity from penalty
		If a person:
	(a)	provides information, documents or other records; or
	(b)	answers a question;
in response to a request from the Commissioner, the person is not subject to any liability or penalty under the law of the Commonwealth, a State or a Territory because the person:
	(c)	provides the information, documents or other records; or
	(d)	answers the question.
[bookmark: _Toc391030960]66  Reports by Commissioner
		If the Commissioner:
	(a)	has investigated a complaint concerning reviewable action under section 60; and
	(b)	concludes that the action was affected by one of the grounds of complaint set out in section 58;
the Commissioner:
	(c)	must report to the CEO about the complaint; and
	(d)	may make one or more of the recommendations set out in section 67 to the CEO in relation to the complaint.
[bookmark: _Toc391030961]67  Recommendations
	(1)	The Commissioner may, in relation to reviewable action concerning which a complaint has been made, recommend to the CEO that:
	(a)	a decision, recommendation, act or omission involved in the action should be reconsidered by the CEO, the delegate of the CEO or the Research Committee, as the case requires; or
	(b)	some particular step should be taken to rectify, mitigate, or alter the effects of the action; or
	(c)	a decision involved in the action should be revoked or varied; or
	(d)	reasons should be given for a decision involved in the action; or
	(e)	some other thing should be done in relation to the action.
	(2)	A copy of the Commissioner’s recommendation made to the CEO in respect of a particular complaint must be given to the complainant.
	(3)	The CEO must, having regard to the recommendation:
	(a)	take whatever action the CEO considers appropriate; and
	(b)	inform the complainant of the action the CEO has taken and of the CEO’s reasons for taking the action.
[bookmark: _Toc391030962]68  Annual report of Commissioner
		The Commissioner must, as soon as practicable after the end of each financial year, give the CEO a written report of the Commissioner’s activities during that year.
[bookmark: _Toc391030963]Division 3—Administrative arrangements for Commissioner
[bookmark: _Toc391030964]69  Commissioner must have appropriate expertise
		A person must not be appointed as the Commissioner unless he or she has appropriate expertise.
Note:	For the appointment, terms and conditions of the Commissioner, see Part 5.
[bookmark: _Toc391030965]72  Commissioner may enter into arrangements with NHMRC
		The Commissioner may make arrangements with the CEO for:
	(a)	the services of staff of the NHMRC to be made available to the Commissioner; and
	(b)	the provision to the Commissioner of facilities necessary for the Commissioner to perform his or her functions or exercise his or her powers under this Act.
[bookmark: _Toc391030966]76  Disclosure of interests of Commissioner in relation to investigation
	(1)	If:
	(a)	the Commissioner is investigating, or is to investigate, a complaint concerning reviewable action; and
	(b)	the Commissioner has, or acquires, an interest that could conflict with the proper performance of the Commissioner’s functions in relation to the investigation;
the Commissioner:
	(c)	must disclose the interest to the complainant and the Minister; and
	(d)	may proceed with the investigation only if the complainant and the Minister agree.
	(2)	If, in relation to the investigation of a complaint:
	(a)	the Commissioner discloses an interest under subsection (1); and
	(b)	the complainant or the Minister does not agree to the Commissioner proceeding with the investigation;
the Minister may appoint a person to perform the functions and exercise the powers of the Commissioner in relation to the complaint.
	(3)	A person appointed by the Minister under subsection (2) is to be appointed:
	(a)	on such terms and conditions; and
	(b)	for such period;
as the Minister determines.
	(4)	Any recommendation made by a person appointed under subsection (2) in relation to a complaint has the same effect as if it had been made by the Commissioner.
[bookmark: _Toc391030967]78  Commissioner to protect personal information
	(1)	The Commissioner must not, except in the performance or exercise of his or her functions or powers under this Act:
	(a)	make a record of; or
	(b)	disclose to any person;
any information about another person that the Commissioner has had access to in the performance or exercise of his or her functions or powers under this Act.
	(2)	Except for the purposes of this Act, a court must not require the Commissioner to:
	(a)	produce any document or other record in his or her possession; or
	(b)	disclose any matter or thing of which he or she had notice;
if the Commissioner has such possession or notice because of the performance or exercise of his or her functions or powers under this Act.
[bookmark: _Toc391030968]79  Protection from civil actions
		No civil proceedings may be brought against the Commissioner or a person assisting the Commissioner under an arrangement made under section 72 in relation to loss, damage, or injury of any kind suffered by a person in the course of the proper performance or exercise of the functions or powers of the Commissioner or of the person assisting the Commissioner under this Act.
[bookmark: _Toc391030969]Part 9—Miscellaneous
  
[bookmark: _Toc391030970]80  Confidential commercial information
	(1)	In this Act:
information provider means a person who provides confidential commercial information to an NHMRC officer.
NHMRC officer means a person who is:
	(a)	the CEO; or
	(b)	a member of the Council or of a committee (other than the Embryo Research Licensing Committee of the NHMRC); or
	(c)	a member of the staff of the NHMRC; or
	(d)	a consultant engaged under section 46; or
	(e)	a person assisting the CEO, the Council or a committee (other than the Embryo Research Licensing Committee of the NHMRC) in the performance of functions under this Act; or
	(f)	the Commissioner; or
	(g)	a person assisting the Commissioner in the performance of his or her functions under this Act.
	(2)	A person commits an offence if:
	(a)	the person is an NHMRC officer; and
	(b)	the person discloses information; and
	(c)	the information was acquired by the person because of being an NHMRC officer; and
	(d)	the information is in respect of any matter under consideration by the CEO, the Council, a committee (other than the Embryo Research Licensing Committee of the NHMRC) or the Commissioner; and
	(e)	the person knows, or has reasonable grounds for believing, that the information is confidential commercial information.
Penalty:	Imprisonment for 2 years.
	(3)	Subsection (2) does not apply to anything done in the performance of duties, or in the exercise of powers or functions, under this Act.
	(4)	Subsection (2) does not preclude the disclosure of confidential commercial information to a court in any proceeding, but the court must do all things necessary to prevent disclosure of that information to any other person, except for the purposes of the proceedings.
	(5)	Despite subsection (2), the CEO may deal with confidential commercial information acquired by an NHMRC officer (other than the Commissioner or a person assisting the Commissioner in the performance of his or her functions under this Act) because of being such an NHMRC officer, in the following ways:
	(a)	if the Minister certifies in writing that it is necessary in the public interest for the information to be disclosed to a specified person, the CEO may disclose the information to that person;
	(b)	the CEO may disclose the information to a person or body specified in the regulations;
	(c)	if, in the CEO’s opinion, the information provider has expressly or impliedly authorised another person to receive the information, the CEO may disclose the information to that other person.
	(6)	Despite subsection (2), the Commissioner may deal with confidential commercial information acquired by the Commissioner or a person assisting the Commissioner because of being the Commissioner or a person assisting the Commissioner, in the following ways:
	(a)	if the Minister certifies in writing that it is necessary in the public interest for the information to be disclosed to a specified person, the Commissioner may disclose the information to that person;
	(b)	the Commissioner may disclose the information to a person or body specified in the regulations;
	(c)	if, in the Commissioner’s opinion, the information provider has expressly or impliedly authorised another person to receive the information, the Commissioner may disclose the information to that other person.
	(7)	The CEO or the Commissioner must not disclose any confidential information under paragraph (5)(c) or (6)(c) unless he or she:
	(a)	has notified the information provider in writing of his or her intention to disclose the information; and
	(b)	has given the information provider a reasonable opportunity to comment on the proposed disclosure of the information; and
	(c)	has considered any comments made by the information provider.
Penalty:	Imprisonment for 2 years
	(8)	If the CEO or the Commissioner discloses confidential commercial information to a person or body under this section:
	(a)	that person or body; and
	(b)	any person under the control of that person or body;
is subject to the same obligations as a person referred to in subsection (2) who had acquired the information in the circumstances set out in that subsection.
	(9)	Despite subsection (2), the CEO may permit the information to be disclosed to:
	(a)	the Secretary of a Commonwealth Department; or
	(b)	the chief officer of a Commonwealth authority; or
	(c)	the chief officer of a State or Territory Department or authority; or
	(d)	a person assisting under an arrangement entered into under section 48 (other than an arrangement to assist the Embryo Research Licensing Committee of the NHMRC);
for the purposes of giving effect to arrangements entered into under section 48.
	(10)	Despite subsection (2), the Commissioner may permit the information to be disclosed to a person assisting the Commissioner for the purposes of giving effect to an arrangement entered into under section 72.
	(11)	A person:
	(a)	to whom this section applies; and
	(b)	to whom confidential commercial information is disclosed under subsection (9) for the purposes of an arrangement under section 48; and
	(c)	who knows, or has reasonable grounds for believing, that the information is confidential commercial information;
must not at any time, directly or indirectly, disclose the information to any person, except for the purposes of the arrangement.
Penalty:	Imprisonment for 2 years
	(12)	Subsection (11) applies to a person who is or was:
	(a)	a Secretary or chief officer of a Commonwealth or State Department; or
	(b)	a chief officer of a Commonwealth or State authority; or
	(c)	a person under the control of a person mentioned in paragraph (a) or (b).
	(13)	The powers conferred by subsections (9) and (10) are in addition to, and not in derogation of, the powers conferred by subsections (5) and (6).
	(14)	Nothing in subsection (5), (6), (9) or (10) is to be taken to limit the generality of subsection (4) or the operation of subsection (3).
[bookmark: _Toc391030971]82  Delegation
	(1)	The Minister may, in writing, delegate to the CEO all or any of the Minister’s powers or functions under section 42 in relation to members of the Council (including the Chair).
	(1A)	The Minister may delegate to the CEO or to a member of the staff of the NHMRC the power of the Minister to deal with any money:
	(a)	held by the Minister on trust for the purposes of the Account; or
	(b)	accepted by the Minister for the purposes of the Account subject to a condition;
in accordance with the obligations of the Minister as trustee of the trust or as the person who has accepted the money subject to the condition, as the case may be.
	(1B)	However, the Minister must not delegate the power if doing so would be inconsistent with the terms of the trust or with the condition.
	(1C)	The CEO may delegate all or any of his or her powers or functions to:
	(a)	the Council; or
	(b)	a committee (other than the Embryo Research Licensing Committee of the NHMRC); or
	(c)	a member of the staff of the NHMRC.
	(2)	The Council may delegate all or any of the Council’s powers or functions (including a power or function delegated to it by the CEO) to:
	(a)	the Chair of the Council; or
	(b)	a committee (other than the Embryo Research Licensing Committee of the NHMRC).
	(3)	A Principal Committee may delegate to a working committee all or any of the Principal Committee’s powers or functions (including a power or function delegated to it by the CEO or the Council).
	(4)	A delegate must exercise a power delegated by the Minister, the CEO, the Council or a Principal Committee in accordance with any directions of the Minister, the CEO, the Council or the Principal Committee, as the case requires.
	(4A)	In the case of a delegation under subsection (1A), the Minister must not issue a direction that would be inconsistent with the terms of the trust, or with the condition, mentioned in that subsection.
	(5)	A delegation by the Council or by a Principal Committee continues in force despite a change in membership of the Council or Principal Committee, as the case requires.
[bookmark: _Toc391030972]83  Annual reports
	(1)	The CEO must, as soon as practicable after the end of each financial year, give to the Minister a written report of the operations of the NHMRC during that year.
	(2)	Without limiting subsection (1), the report must include the following:
	(a)	details of the membership of the Council;
	(b)	details of the functions, composition and membership of each Principal Committee;
	(c)	details of all regulatory recommendations and interim regulatory recommendations made by the CEO during the year;
	(d)	details of any matter referred by the Minister to the CEO, the Council or a Principal Committee during the year under section 5D;
	(e)	details of any direction given by the Minister to the CEO, the Council or a Principal Committee during the year under section 5E;
	(f)	details of any guidelines or interim guidelines issued by the CEO during the year in the performance of the CEO’s functions under paragraph 7(1)(a);
	(g)	details of all recommendations made by the CEO during the year to the Minister in the performance of the CEO’s functions under paragraph 7(1)(c);
	(h)	a copy of the Commissioner’s annual report to the CEO for the year;
	(i)	details of all action taken by the CEO in response to recommendations made by the Commissioner.
	(3)	The Minister must cause a copy of the report to be laid before each House of the Parliament within 15 sitting days of that House after the Minister receives the report.
[bookmark: _Toc391030973]85  Regulations
		The Governor‑General may make regulations prescribing matters:
	(a)	required or permitted by this Act to be prescribed by regulations; or
	(b)	necessary or convenient to be prescribed by regulations for carrying out or giving effect to this Act.
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[bookmark: _Toc391030974]Endnotes
[bookmark: _Toc391030975]Endnote 1—About the endnotes
The endnotes provide details of the history of this legislation and its provisions. The following endnotes are included in each compilation:

Endnote 1—About the endnotes
Endnote 2—Abbreviation key
Endnote 3—Legislation history
Endnote 4—Amendment history
Endnote 5—Uncommenced amendments
Endnote 6—Modifications
Endnote 7—Misdescribed amendments
Endnote 8—Miscellaneous

If there is no information under a particular endnote, the word “none” will appear in square brackets after the endnote heading.

Abbreviation key—Endnote 2
The abbreviation key in this endnote sets out abbreviations that may be used in the endnotes.

Legislation history and amendment history—Endnotes 3 and 4
Amending laws are annotated in the legislation history and amendment history.

The legislation history in endnote 3 provides information about each law that has amended the compiled law. The information includes commencement information for amending laws and details of application, saving or transitional provisions that are not included in this compilation.

The amendment history in endnote 4 provides information about amendments at the provision level. It also includes information about any provisions that have expired or otherwise ceased to have effect in accordance with a provision of the compiled law. 

Uncommenced amendments—Endnote 5
The effect of uncommenced amendments is not reflected in the text of the compiled law but the text of the amendments is included in endnote 5.

Modifications—Endnote 6
If the compiled law is affected by a modification that is in force, details of the modification are included in endnote 6.

Misdescribed amendments—Endnote 7
An amendment is a misdescribed amendment if the effect of the amendment cannot be incorporated into the text of the compilation. Any misdescribed amendment is included in endnote 7.

Miscellaneous—Endnote 8
Endnote 8 includes any additional information that may be helpful for a reader of the compilation.

[bookmark: _Toc391030976]Endnote 2—Abbreviation key

	ad = added or inserted
	pres = present

	am = amended
	prev = previous

	c = clause(s)
	(prev) = previously

	Ch = Chapter(s)
	Pt = Part(s)

	def = definition(s)
	r = regulation(s)/rule(s)

	Dict = Dictionary
	Reg = Regulation/Regulations

	disallowed = disallowed by Parliament
	reloc = relocated

	Div = Division(s)
	renum = renumbered

	exp = expired or ceased to have effect
	rep = repealed

	hdg = heading(s)
	rs = repealed and substituted

	LI = Legislative Instrument
	s = section(s)

	LIA = Legislative Instruments Act 2003
	Sch = Schedule(s)

	mod = modified/modification
	Sdiv = Subdivision(s)

	No = Number(s)
	SLI = Select Legislative Instrument

	o = order(s)
	SR = Statutory Rules

	Ord = Ordinance
	Sub‑Ch = Sub‑Chapter(s)

	orig = original
	SubPt = Subpart(s)

	par = paragraph(s)/subparagraph(s)
/sub‑subparagraph(s)
	



[bookmark: _Toc391030977]Endnote 3—Legislation history

	Act
	Number and year
	Assent
	Commencement
	Application, saving and transitional provisions

	National Health and Medical Research Council Act 1992
	225, 1992
	24 Dec 1992
	24 June 1993
	

	Health and Community Services Legislation Amendment Act (No. 2) 1993
	76, 1993
	25 Nov 1993
	ss. 22 and 23: Royal Assent (a)
	—

	Human Services and Health Legislation Amendment Act (No. 3) 1995
	149, 1995
	16 Dec 1995
	Schedule 1 (items 79–81): Royal Assent (b)
	—

	[bookmark: CU_580739]Audit (Transitional and Miscellaneous) Amendment Act 1997
	152, 1997
	24 Oct 1997
	Schedule 2 (items 973–984): 1 Jan 1998 (see Gazette 1997, No. GN49) (c)
	—

	Public Employment (Consequential and Transitional) Amendment Act 1999
	146, 1999
	11 Nov 1999
	Schedule 1 (items 638–644): 5 Dec 1999 (see Gazette 1999, No. S584) (d)
	—

	Health Legislation Amendment Act (No. 2) 2000
	6, 2000
	7 Mar 2000
	7 Mar 2000
	Sch. 1 (item 17) 

	Health and Aged Care Legislation Amendment (Application of Criminal Code) Act 2001
	111, 2001
	17 Sept 2001
	17 Sept 2001
	s. 4

	Financial Framework Legislation Amendment Act 2005
	8, 2005
	22 Feb 2005
	s. 4 and Schedule 1 (items 191–201, 496): Royal Assent 
	s. 4 and Sch. 1 (item 496) 

	Aboriginal and Torres Strait Islander Commission Amendment Act 2005
	32, 2005
	22 Mar 2005
	Schedule 4 (items 25–29): 24 Mar 2005
	Sch. 4 (item 27)

	Financial Framework Legislation Amendment Act (No. 1) 2006
	30, 2006
	6 Apr 2006
	Schedule 1 (items 33–36): 7 Apr 2006
	Sch. 1 (item 36)

	National Health and Medical Research Council Amendment Act 2006
	50, 2006
	9 June 2006
	Schedule 1: 1 July 2006
Remainder: Royal Assent
	Sch. 1 (items 124–143)

	Freedom of Information Amendment (Reform) Act 2010
	51, 2010
	31 May 2010
	Schedule 5 (items 48–51) and Schedule 7: (e)
	Sch. 7

	[bookmark: CU_1481999]Statute Law Revision Act 2011
	5, 2011
	22 Mar 2011
	Schedule 7 (item 101): 19 Apr 2011
	—

	Acts Interpretation Amendment Act 2011
	46, 2011
	27 June 2011
	Schedule 2 (items 807–810) and Schedule 3 (items 10, 11): 27 Dec 2011
	Sch. 3 (items 10, 11)

	Statute Law Revision Act (No. 1) 2014
	31, 2014
	27 May 2014
	Sch 8 (item 33): 24 June 2014
	—



(a)	The National Health and Medical Research Council Act 1992 was amended by sections 22 and 23 only of the Health and Community Services Legislation Amendment Act (No. 2) 1993, subsection 2(1) of which provides as follows:
	(1)	Subject to this section, this Act commences on the day on which it receives the Royal Assent.
(b)	The National Health and Medical Research Council Act 1992 was amended by Schedule 1 (items 79–81) only of the Human Services and Health Legislation Amendment Act (No. 3) 1995, subsection 2(1) of which provides as follows:
	(1)	Subject to this section, this Act commences on the day on which it receives the Royal Assent.
(c)	The National Health and Medical Research Council Act 1992 was amended by Schedule 2 (items 973–984) only of the Audit (Transitional and Miscellaneous) Amendment Act 1997, subsection 2(2) of which provides as follows:
	(2)	Schedules 1, 2 and 4 commence on the same day as the Financial Management and Accountability Act 1997.
(d)	The National Health and Medical Research Council Act 1992 was amended by Schedule 1 (items 638–644) only of the Public Employment (Consequential and Transitional) Amendment Act 1999, subsections 2(1) and (2) of which provide as follows:
	(1)	In this Act, commencing time means the time when the Public Service Act 1999 commences.
	(2)	Subject to this section, this Act commences at the commencing time.
(e)	Subsection 2(1) (item 7) of the Freedom of Information Amendment (Reform) Act 2010 provides as follows:
	(1)	Each provision of this Act specified in column 1 of the table commences, or is taken to have commenced, in accordance with column 2 of the table. Any other statement in column 2 has effect according to its terms.

	Commencement information

	Column 1
	Column 2
	Column 3

	Provision(s)
	Commencement
	Date/Details

	7.  Schedules 4 to 7
	Immediately after the commencement of section 3 of the Australian Information Commissioner Act 2010.
However, if section 3 of the Australian Information Commissioner Act 2010 does not commence, the provision(s) do not commence at all.
	1 November 2010
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	rs. No. 50, 2006

	s. 15	
	rs. No. 50, 2006

	Division 3
	

	s. 16	
	am. No. 6, 2000; No. 50, 2006

	s. 17	
	am. No. 50, 2006
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