Occupational Health and Safety Act 1991

Act No. 30 of 1991 as amended

This compilation was prepared on 3 December 2009
taking into account amendments up to Act No. 54 of 2009
and SL1 2009 No. 165 (as amended by SL1 2009 No. 337)

The text of any of those amendments not in force
on that date is appended in the Notes section

The operation of amendments that have been incorporated may be
affected by application provisions that are set out in the Notes section

Prepared by the Office of Legidative Drafting and Publishing,
Attorney-General’ s Department, Canberra






Contents

Part 1—Preliminary 1
1 Short title[SEENOIE 1] ....vvieeiicieeeeeec e 1
2 Commencement [SEENOLE 1] .......oovririreir e 1
3 (@] o] = ox £SO USTRN 1
4 Act excludes some State and Territory 1aws........ccoeeeienereneneeene. 2
5 INEEIPIrELALION ...t 3
6 Act not to prejudice national SECUNtY .........ccoevveererereneneeeeeeen 11
7 Act not to prejudice Australia s defence........ooeeeeeivvenenececceee, 12
8 Act not to prejudice certain police Operations...........coccevvveveecrnene. 13
9 Meaning of emplOyEe ELC. ........coveeeerii e 13
9A Meaning Of CONLractor ELC. .......cevveveeiicese e 16
10 Commonwealth to act through employing authority ....................... 17
11 Extent to which Act bindsthe Crown ... 18
12 Functions conferred on COMMISSION ........ccovvrreernenenrenreenesneens 19
12A Functions conferred 0n COMCArE..........cccovvvrereerinireneserereeesennenes 20
13 Application of Act to external TerritorieSetC. ........cccvvervvrereieenenne. 20
14 Application of Act to workplaces controlled by contractors............ 20
15 Application of Act to employeesworking in
non-Commonwealth PremiSeS.........ooeeeereverereeee e 21
15A Application of Criminal Code...........cveireerrirrereeeeese e 21
Part 2—Occupational health and safety 22
Division 1—General dutiesrelating to occupational health and
safety 22
16 Duties of employersin relation to their employeesetc................... 22
16A Development of health and safety management arrangements........ 24
16B Certificate evidencing employee representative’ s entitlement
to beinvolved in CONSUItALIONS ..o 25
17 Duty of employersin relation to third parties.........c.ccocvveveencncnne. 26
18 Duties of manufacturersin relation to plant and substances............ 26
19 Duties of suppliersin relation to plant and substances.................... 28
20 Duties of person erecting or installing plant in aworkplace............ 29
21 Duties of employeesin relation to occupational health and
SAFELY .ttt et 29
22 Reliance on information supplied or results of research.................. 31
Division 2—Specific dutiesrelating to occupational health and
safety 33
23 Regulations relating to occupational health and safety .................... 33
23A Unlicensed operation of major hazard faCility ...........c.cccvvveircenne 34

Occupational Health and Safety Act 1991 iii



Part 3—Workplace arrangements
Division 1—Health and safety representatives

24 Designated WOrk groups..........cceeeieeievienereeeeeseseseeeeesne e
24A Consultations on designated work groups are health and
safety management arrangement consultations..............ccceeeee.
24B List of designated WOrk groups...........ccceeereereeneeereneneesieneeennes
25 Selection of health and safety representatives...........ccocceeeenee.
25A Election of health and safety representatives.........cccocecveeneee.
25B List of health and safety representatives...........ccccooevereeneiceene.
25C Employees must be notified of selection etc. of health and
Safety repreSentatiVe........ooerveeeerercrie e
26 Term Of OffiCe.....oeeceee e
26A Casual VACANCY .....cveuriieiieiiesieeeeee ettt
27 Training of health and safety representatives..........cc.ccocceeennee
28 Powers of health and safety representatives..........ccocvvevveeeneee.
29 Provisional improvement NOLICES ..........coevveeeererenieneeeeeeieees
30 Duties of employersin relation to health and safety
FEPIESENTALIVES......eueiveeiriieiei et
31 Resignation etc. of health and safety representative..................
32 Disqualification of health and safety representatives.................
33 Deputy health and safety representatives...........ccceoevereereeenenne.
Division 2—Health and safety committees
34 Health and safety COMMItLEES........ccvceevvireceecece e,
35 Functions of health and safety committees..........cccoovverereenenne.
36 Duties of employersin relation to health and safety

COMIMITEEES ...ttt ettt et re e e e aeeeanas

Division 3—Emer gency procedures

37
38

Action by health and safety representatives............cccocvvvevieenene
Directions to perform other Work ............ccoceeeenenienenecnicneen.

Part 4—Advice, investigations and inquiries
Division 1—Advice

38A Comcare may advise emplOYErSEtC........ooevrervererreireeerrieeeee
39 Referral of persons seeking advice to experts.........c.ccoceeeeeeuenee.
Division 2—Investigations

40 Appointment of iINVEStIGaors .........ccovvevieriereeeii e
41 INVESHIGALIONS.......oeeeeceieee e
42 POWEr Of €MLY .
43 Power to require assistance and information ..........c.c.ccccceeeenenee.
44 Power to take possession of plant, take samples of

SUDSLANCES ELC. ...t
45 Power to direct in writing that workplace etc. not be

[0 11 (0 g o <! R

...... 62

iv Occupational Health and Safety Act 1991



45A Power to direct orally that workplace etc. not be disturbed
46 Power to issue prohibition NOLICES...........cevereerieeeere e
47 Power to issue improvement NOLICES ..........ovvreeerreireeieneneereeneens
438 APPEEIS. ...t
49 Liability Of INVESHGALONS. ....cviveereeeerieiireeieesee et
50 Notices not to be tampered with or removed..........ccccoceviviienenne.
51 Arrangements with States for services of State officers..................
Division 3—Inquiriesand reports
52 APPIICEIION ...
53 Report of investigation
54 Power to obtain information and documents...........c.ccoceveeeereecncne. 76
55 Commission may conduct public iNQUITY .........ccccovveiieincennnne 76
56 Power to SUMMON WItNESSES..........cceeeruirienie e 77
57 Failure of WitheSSt0o attend..........coovvveireeineiereeseee e 77
58 Power to administer oath or affirmation...........ccccccvnenineinicncne. 78
59 Failure to be sworn or to answer QUESLIONS...........cevreeiereirereneenennns 78
60 Protection of members and WitNesSes............cocceevrrnnrerereeiennnennns 78
61 Contempt of Commission
62 Powers of Commission in relation to documents produced............. 79
63 AllOWANCES 10 WItNESSES. ... eeueeeeieeieriesieseeee et 79
64 Witness not to be prejudiced in employment..........c.cccoevevecieeennnne. 79
65 Report to be given to Minister in certain circumstances.................. 80
66 Report to be given to Minister of failuresto comply with
AIFECLIONS BLC.....c.evrevecirirere et 80
67 Delegation by COMMISSION .....ccueeeiereiieieie e 81
Part 4A—Recovery of cost of administering Act 82
Division 1—Chargesfor services 82
67A Power of Commission to enter into arrangements..........c.ccceeveeenee 82
Division 2—Contributions
67B Estimates of contributions
67C Amount of contribution ..............ccceceevnnnne
67D Information to be given to Commission
67E Review by COMMISSION.......ccccoviiieieiiiceseeeeee s
67F ReVIEW DY MINISEN .....ooeiiieeieeeeeee e e
67G Confirmation of eStiMALES ........ccceeveerirere e
67H Payment of contribDUtion ............coeoriiiininceeeee
67J Penalty for [ate PayMENt.........cccveeieireereesee e
67K Recovery of contribution and penalty
Part 5—M iscellaneous
68 Notification of accidents and dangerous occurrences............
69 Records of accidents and dangerous occurrences to be kept

Occupational Health and Safety Act 1991 %



70 COdES Of PraCtiCe.....cveeiririeiiesieeeeee e 89
71 Use of codes of practicein proceedings .........cocoeeeeeerenereenenenenes 90
72 Interference etc. with equipmMENt ELC........coevveerreeiecreeeeeee 91
73 Employer not to levy employees EtC..........ccoveveeerenenenierieeciee 91
74 Certain matters to be included in annual reports...........c.cccveennnee. 91
75 Annual report of COMMISSION ......cccoiiirierieieeneee e 92
75A Annual report of COMCAE.........oovveirieirreesee e 93
76 Employer not to dismiss etc. employees on certain grounds........... 93
7 Institution of ProceadiNgS........c.cooereeeeirere e 94
78 Conduct of directors, servants and agents...........cccoceeveveveeriereeeenenns 95
79 Act not to giverise to other ligbilitieSetC. ......ooveveeriiiiiecee 96
80 Effect of breach of Act etc. on contracts of employment etc. .......... 96
81 Circumstances preventing compliance with Act may be
defence to ProSECULION ........cccieeireeere et 97
82 REQUIBLTIONS.......viiiiiiiirerecc e 97
Schedule 1—Gover nment business enter prises 99
Schedule 2—Civil and criminal proceedings 100
Part 1—Civil proceedings 100
1 Courts that may exercisejurisdiction under this Part..................... 100
2 Declarations of CONtravention.............cocrerereererienieneneseseeeseenens 100
3 Declaration of contravention is conclusive evidence..................... 101
4 Pecuniary penalty Orders ........coooeeeenirenereeeeeee e 101
5 Who may apply for adeclaration or order?..........ccooeevveerreennnn 103
6 Time limit for application for a declaration or order 104
7 Conduct constituting a breach of 2 or more provisions listed
N SUDCIAUSE 2(1)...cueeeeeieeiieieieieee et 104
8 Civil evidence and procedure rules for declarations of
CONEFAVENTTION ELC. ..euiitieireiieeeeeee ettt 104
9 Civil proceedings after criminal proceedings..........coccovvvveereeenens 104
10 Criminal proceedings during civil proceedings..........c.ccoceeeenuenees 104
11 Criminal proceedings after civil proceedings
12 Evidence given in proceedings for penalty not admissible in
CriminNal ProCEEAINGS ....c..ervirririeeeieierie et 105
13 Relief from liability for contravention of subclause 2(1)............... 105
14 TNJUNCLIONS. ...ttt 106
15 RemMedial Orders.......ccoi i 108
16 UNAENAKINGS ....eveeeieiee ettt sne 109
Part 2—Criminal prosecutions 11
17 Criminal jurisdiction not conferred on Federal Court.................... 111
18 Offences resulting in death or serious bodily harm ...................... 111
19 Offences exposing employees to a substantial risk of death
or serious bodily NarmM ..o 112

Vi Occupational Health and Safety Act 1991



20 Other OffENCES .....veeieie e 112

21 Maximum PENaILiES........c.cooeririeieerere e 113

Notes 117
Occupational Health and Safety Act 1991 vii






An Act to promote the occupational health and
safety of persons employed by the Commonwealth,
Commonwealth authorities and certain licensed
cor por ations, and for related purposes

Part 1—Preliminary

1 Short title [seeNote 1]

This Act may be cited as the Occupational Health and Safety Act
1991.

2 Commencement [see Note 1]

(1) Sections 1 and 2 commence on the day on which this Act receives
the Royal Assent.

(2) Subject to subsection (3), the remaining provisions of this Act
commence on a day or daysto be fixed by Proclamation.

(3) If aprovision referred to in subsection (2) does not commence
within the period of 6 months commencing on the day on which
this Act receives the Royal Assent, that provision commences on
the first day after the end of that period.

3 Objects

The objects of this Act are:

(a) to securethe hedlth, safety and welfare at work of employees
of the Commonwealth, of Commonwealth authorities and of
non-Commonwealth licensees; and

(b) to protect persons at or hear workplaces from risks to health
and safety arising out of the activities of such employees at
work; and

(c) toensurethat expert advice is available on occupational

health and safety matters affecting employers, employees and
contractors; and

Occupational Health and Safety Act 1991 1
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Section 4

(d) to promote an occupational environment for such employees
at work that is adapted to their needs relating to health and
safety; and

(e) tofoster aco-operative consultative relationship between
employers and employees on the health, safety and welfare of
such employees at work; and

(f) to encourage and assist employers, employees and other
persons on whom obligations are imposed under the Act to
observe those obligations; and

(g) to provide for effective remediesif obligations are not met,
through the use of civil remedies and, in serious cases,
criminal sanctions.

4 Act excludes some Stateand Territory laws

(D)

)

©)

Exclusion of State and Territory laws

Subject to subsection (2), this Act isintended to apply to the
exclusion of any law of a State or Territory (other than alaw
prescribed under subsection (3)) to the extent that the law of the
State or Territory relates to occupational health or safety and would
otherwise apply in relation to employers, employees or the
employment of employees.

Note: For the meaning of employer and employee, see section 5.

State or Territory laws not excluded from applying to situations
not covered by this Act

If, because of section 14 or 15, provisions of this Act do not apply
in relation to a particular situation, subsection (1) is not intended to
affect the application of State or Territory laws to that situation.

Allowing certain Sate or Territory laws to apply

If a State or Territory law deals with a matter relating to
occupational health or safety that is not dealt with by or under this
Act, the regulations may prescribe the law as not being intended to
be excluded by this Act.
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Section 5

Interpretation

(4) Inthissection, areferenceto laws of a State or Territory includes a
reference to such laws as they have effect as applied provisions
within the meaning of the Commonwealth Places (Application of
Laws) Act 1970.

(5) Inthissection:

law includes a provision of alaw (including, for example, a
formula or a component of aformula).

5 Interpretation
(1) InthisAct, unlessthe contrary intention appears:

annual report, in relation to an Entity or a Commonwealth
authority, meansits annual report (if any) to the responsible
Minister relating to its activities, operations, business or affairs.

annual report of Comcare means the annual report on Comcare
prepared under section 9 of the Commonwealth Authorities and
Companies Act 1997.

annual report of the Commission means the annual report of the
Commission under section 89S of the Safety, Rehabilitation and
Compensation Act 1988.

association means an association of employees, a principal
purpose of which is the protection and promotion of the
employees' interests in matters concerning their employment.

chief executive officer means:

(a) for aCommonwealth authority—the person (by whatever
name called) who is responsible for the administration of the
authority; or

(b) for anon-Commonwealth licensee—the person (by whatever
name called) who is primarily and directly responsible to the
directors of the licensee for the general and overall
management of the licensee.

Comcare means the body corporate established by section 68 of
the Safety, Rehabilitation and Compensation Act 1988.

Occupational Health and Safety Act 1991 3
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Commission means the Safety, Rehabilitation and Compensation
Commission established by section 89A of the Safety,
Rehabilitation and Compensation Act 1988.

Commonwealth authority means:

() abody corporate established for a public purpose by or under
alaw of the Commonwealth or alaw of a Territory (other
than the Australian Capital Territory, the Northern Territory
or Norfolk Idland); or

(b) abody corporate:

(i) that isincorporated under alaw of the Commonwealth
or a State or Territory; and
(ii) inwhich the Commonwealth, or abody corporate
referred to in paragraph (a), has a controlling interest;
and
(iii) that is not abody corporate that the Minister, by notice
published in the Gazette, has declared not to be a
Commonwealth authority for the purposes of this Act;
or
(c) abody corporate:
(i) that isincorporated under alaw of the Commonwealth

or a State or Territory; and

(ii) inwhich the Commonwealth has a substantial interest;
and

(iii) that isabody corporate that the Minister, by notice
published in the Gazette, has declared to be a
Commonwealth authority for the purposes of this Act;
or

(d) abody corporate:

(i) that is not covered by paragraph (a), (b) or (c); and
(ii) for which alicence under Part VI1II of the Safety,
Rehabilitation and Compensation Act 1988 isin force
(whether or not the licence is suspended); and
(iii) that was not an eligible corporation for the purposes of
that Part when the licence was granted.

Commonwealth authority contractor has the meaning given by
section 9A.

Commonwealth authority employee has the meaning given by
section 9.

4 Occupational Health and Safety Act 1991



Preliminary Part 1

Section 5

Commonwealth contractor has the meaning given by section 9A.
Commonwealth employee has the meaning given by section 9.

Commonwealth premises means premises owned or occupied by
the Commonwealth or by a Commonwealth authority.

contract includes any arrangement or understanding.

contractor has the meaning given by section 9A.

Note: In section 14, the meaning of contractor is affected by subsection
14(3).

controlling interest, in relation to a body corporate, means:

() aninterest in the body corporate that enables the person
holding the interest to:

(i) control the composition of the board of directors of the
body corporate; or

(ii) cast, or control the casting of, more than one-half of the
maximum number of votes that might be cast at a
general meeting of the body corporate; or

(i) control more than one-half of the issued share capital of
the body corporate (excluding any part of that issued
share capital that carries no right to participate beyond a
specified amount in a distribution of either profits or
capital); or

(b) aninterest in another body corporate that constitutes, under
paragraph (a), a controlling interest in that other body
corporate, being:

(i) abody corporate that, under paragraph (a), has a
controlling interest in the first-mentioned body
corporate; or

(if) abody corporate that has such a controlling interest by
another application or other applications of this

paragraph.

dangerous occurrence means an occurrence, at aworkplace, that
is declared by the regulations to be a dangerous occurrence for the
purpose of this definition.

designated work group means a group of employees established as
adesignated work group in accordance with section 24, or that
designated work group as varied in accordance with that section,

Occupational Health and Safety Act 1991 5
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and, in relation to an employer, means such a group that consists
entirely of employees of that employer.

employee has the meaning given in section 9.

employee representative means.

(a) inrelation to an employee of an employer—a registered
organisation of employees, or an association, of which the
employee is amember, being an employee who is qualified
to be such a member by virtue of the work the employee
performs as an employee of the employer; or

(b) inrelation to a designated work group—a registered
organisation of employees, or an association, of which an
employee included in the group is a member, being an
employee who is qualified to be such a member by virtue of
the work the employee performs as an employee included in
the group.

employer means:
(@) the Commonweadlth; or
(b) aCommonwealth authority; or
(c) anon-Commonwealth licensee.

employing authority means:
(a) inrelation to a person who is a Commonwealth employee or
a Commonwealth contractor:

(i) the person or body specified in the regulations to be the
employing authority in relation to that first-mentioned
person or in relation to a class of persons that includes
that first-mentioned person; or

(ii) if the regulations do not so specify a person or body—
the principal officer of the Entity for which the
first-mentioned person is performing work; or

(b) inrelation to aworkplace at which, or any plant, substance or
thing with which, a person of the kind first-mentioned in
paragraph (a) is performing work for the Commonwealth—
the person or body who is, under paragraph (a), the
employing authority in relation to that first-mentioned
person.
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Entity means:

(& an Agency, within the meaning of the Public Service Act
1999, that is not a Commonwealth authority; or

(b) aParliamentary Department within the meaning of the
Parliamentary Service Act 1999; or

(c) aperson, body, organisation or group of persons prescribed
for this paragraph.

Government business enterprise means:
(@ aCommonwealth authority to which paragraph (a) or (d) of
the definition of Commonwealth authority applies:
(i) that is specified in Schedule 1; or
(i) that the Minister, by instrument published in the
Gazette, has declared to be a Government business
enterprise for the purposes of this Act; or

(b) a Commonwealth authority to which paragraph (b) or (c) of
that definition applies.

health and safety management arrangements means the health
and safety management arrangements referred to in paragraph
16(2)(d).

improvement notice means an improvement notice issued under
subsection 47(1).

investigation means an investigation conducted under Part 4.

investigator means a person appointed under section 40 to be an
investigator.

involved: apersonisinvolved in abreach of aprovisionif, and
only if, the person has:
(a) aided, abetted, counselled or procured the breach; or
(b) hasinduced, whether by threats or promises or otherwise, the
breach; or
(c) hasbeenin any way, by act or omission, directly or
indirectly, knowingly concerned in or party to the breach; or
(d) has conspired with othersto effect the breach.

member, in relation to the Commission, has the additional meaning
given in subsection (3A).

Occupational Health and Safety Act 1991 7
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non-Commonwealth licensee means a body corporate:

(a) for which alicence under Part VI of the Safety,
Rehabilitation and Compensation Act 1988 isin force
(whether or not the licence is suspended); and

(b) that was an eligible corporation for the purposes of that Part
when the licence was granted; and

(c) that is not a Commonwealth authority for the purposes of this
Act.

non-Commonwealth licensee contractor has the meaning given by
section 9A.

non-Commonwealth licensee employee has the meaning given by
section 9.

non-Commonwealth licensee premises, in relation to a particular
non-Commonwealth licensee, means premises owned or occupied
by the non-Commonwealth licensee.

own, in relation to aworkplace, plant, a substance or athing,
includes own jointly, or own in part, the workplace, plant,
substance or thing.

plant includes any machinery, equipment or tool, and any
component thereof.

premises includes any place (whether enclosed or built on or not),
including a place situated under ground or under water, and, in
particular, includes:
() abuilding, aircraft, vehicle or vessel; and
(b) any structure, whether a fixed structure, or amoveable
structure such as atent, and whether on land, on the bed of
any waters or floating on any waters; and
(c) apart of premises (including a part of premises of akind
referred to in paragraph (a) or (b).

principal officer, in relation to a Commonwealth authority, means:

(a) the person who constitutes, or is acting as the person who
constitutes, the authority or, if the authority is constituted by
2 or more persons, the person who is entitled to preside at
any meeting of the authority at which he or sheis present; or

(b) if the affairs of the authority are administered or managed by
aboard or other group of persons—the person who is entitled

Occupational Health and Safety Act 1991
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to preside at any meeting of that board or other group at
which he or sheis present.

principal officer, in relation to an Entity, means:

(a) if the Entity isan Agency that is not a Commonwealth
authority—the Agency Head within the meaning of the
Public Service Act 1999; or

(b) if the Entity is a Parliamentary Department—the Secretary of
the Parliamentary Department within the meaning of the
Parliamentary Service Act 1999; or

(c) if the Entity is a person, body, organisation or group of
persons prescribed for paragraph (c) of the definition of
Entity—the person prescribed as the principal officer.

prohibition notice means a prohibition notice issued under
subsection 46(1).

registered organisation means:
(a) an association that is registered or recognised under the Fair
Work (Registered Organisations) Act 2009; or
(b) abody that is declared by the regulations to be a registered
organisation for the purposes of this Act.

reviewing authority means Fair Work Australia, established under
section 575 of the Fair Work Act 20009.

substantial interest, in relation to a body corporate, means an
interest (other than a controlling interest) in the body corporate that
enables the person holding the interest to cast, or control the
casting of, a number of votes at a general meeting of the body
corporate that is equal to or greater than the number of votes which
may be cast, or whose casting may be controlled, by any other
single person.

workplace means:

(a8) any Commonwealth premisesin which Commonwealth
employees or Commonwealth contractors work; or

(b) any Commonwealth premises in which Commonwealth
authority employees or Commonwealth authority contractors
work; or

(c) any non-Commonwealth licensee premises of a
non-Commonwealth licensee in which non-Commonwealth

Occupational Health and Safety Act 1991 9
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)

©)

(3A)

(4)

©)

licensee employees, or non-Commonwealth licensee
contractors, of the licensee work.
However, workplace does not include any part of premisesthat is
primarily used as a private dwelling.

A referencein a particular provision of this Act to the responsible
Minister in relation to an employer, other than a Commonwealth
authority covered by paragraph (c) or (d) of the definition of
Commonwealth authority in subsection 5(1) or a
non-Commonwealth licensee, is areference:

(&) where the employer isthe Commonwealth and, in the
circumstances set out in that provision, is acting through a
particular Entity—to the Minister responsible for that Entity;
and

(b) where the employer is a Commonwealth authority referred to
in paragraph (a) of the definition of Commonwealth
authority—to the Minister who is responsible for the
administration of the Act or other law under which the
Commonwealth authority is established; and

(c) wherethe employer isa Commonwealth authority referred to
in paragraph (b) of the definition of Commonwealth
authority—to the Minister who is responsible for the
administration of the Entity dealing with matters that include
the matters for the performance of which the Commonwealth
authority was principally incorporated.

For the purposes of this Act, an employeeisto be taken to be at
work at al times when the employee is performing work in
connection with an undertaking carried on by an employer,
whether or not the work is carried out at a workplace.

A referencein this Act to a member of the Commission includes a
reference to the Chief Executive Officer appointed under

section 74 of the Safety, Rehabilitation and Compensation Act
1988.

A referencein this Act to an employee of an employer at a
particular workplace is a reference to an employee who works at
that workplace in the capacity of an employee of that employer.

A reference in this Act to an accident includes areference to the
contracting of a disease.

10 Occupational Health and Safety Act 1991
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(6) A referencein this Act to abreach of this Act or to abreach of the
regulations includes, where the breach constitutes an offence, a
reference to:

(a) an offence against section 11.1, 11.4 or 11.5 of the Criminal
Code that relates to the breach; or

(b) an offence against section 6 of the Crimes Act 1914 that
relates to the breach.

(7) Wherethis Act refersto aMinister, specifying the Minister merely
by reference to the Minister administering an Act, the referenceto
the Minister is to be taken to be areference to:

(@) if, for the time being, different Ministers administer the Act
in respect of different matters:
(i) if 2 or more Ministers administer the Act in respect of
the relevant matter—any one of those Ministers; or
(i) if only one Minister administersthe Act in respect of the
relevant matter—that Minister; or
(b) if paragraph (&) does not apply and, for the time being, 2 or
more Ministers administer the Act—any one of those
Ministers; or
(c) if paragraphs (a) and (b) do not apply—the Minister for the
time being administering the Act.

(8) Aninstrument referred to in the definition of Government business
enterprise in subsection (1) is adisalowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

6 Act not to prejudice national security

(1) Nothing inthis Act requires or permits a person to take any action,
or to refrain from taking any action, that would be, or could
reasonably be expected to be, prejudicial to Australia’ s national
security.

(2) Without limiting, by implication, the generality of subsection (1),
the Director-General of Security may, after consulting with the
Minister, by notice in writing, declare that specified provisions of
this Act do not apply, or apply subject to such modifications and
adaptations as are set out in the declaration, in relation to:

(@) premises or aworkplace under the control of the
Director-General; or

Occupational Health and Safety Act 1991 11



Part 1 Preliminary

Section 7

©)

(4)

(b) aperson who is employed under section 84 of the Australian
Security Intelligence Organisation Act 1979; or

(c) the performance of work by such a person for the purpose of
carrying out afunction set out in section 17 of that Act;

and such a declaration has effect accordingly.

In administering the Australian Security Intelligence Organisation
and in the exercise of the power under subsection (2), the
Director-General of Security must take into account the need to
promote the objects of this Act to the greatest extent consistent
with the maintenance of Australia’s national security.

A notice in writing under subsection (2) is adisallowable
instrument for the purpose of section 46A of the Acts
Interpretation Act 1901.

7 Act not to prejudice Australia’ s defence

(D

)

©)

(4)

Nothing in this Act requires or permits a person to take any action,
or to refrain from taking any action, that would be, or could
reasonably be expected to be, prejudicia to Australia’ s defence.

Without limiting, by implication, the generality of subsection (1),
the Chief of the Defence Force may, after consulting with the
Minister, by notice in writing, declare that specified provisions of
this Act do not apply, or apply subject to such maodifications and
adaptations as are set out in the declaration, in relation to a
specified member of the Defence Force, or members of the
Defence Force included in a specified class of such members, and
such adeclaration has effect accordingly.

In the exercise of the power under subsection (2), the Chief of the
Defence Force must take into account the need to promote the
objects of this Act to the greatest extent consistent with the
maintenance of Australia’ s defence.

A notice in writing under subsection (2) is adisallowable
instrument for the purpose of section 46A of the Acts
Interpretation Act 1901.
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8 Act not to preudice certain police operations

(1)

()

Nothing in this Act requires or permits a person to take any action,
or to refrain from taking any action, that would be, or could
reasonably be expected to be, prejudicia to an existing or future
covert operation or dangerous operation of the Australian Federal
Police.

In this section:

AFP employee has the same meaning as in the Australian Federal
Police Act 1979.

covert operation means the performance of afunction or service
under section 8 of the Australian Federal Police Act 1979 where
knowledge of the operation by an unauthorised person, may:
(a) reduce the effectiveness of the performance of the function or
service; or
(b) expose a person to the danger of physical harm or death
arising from the actions of another person.

dangerous operation means the performance of afunction or
service under section 8 of the Australian Federal Police Act 1979
in circumstances where exposure of the Commissioner of the
Australian Federal Police, a Deputy Commissioner of the
Australian Federal Police, or an AFP employee to the danger of
serious physical harm or death, other than a danger arising from a
cause within the control of the Australian Federal Police, is
reasonably necessary for the effective performance of the function
or the provision of the service.

unauthorised person in relation to a covert operation, means a
person, including an AFP employee, who is hot involved in the
approval, planning or execution of the operation.

9 Meaning of employee etc.

Employee

(1) Anemployeeis:

(@) aCommonwealth employee (see subsection (1A)); or

(b) a Commonwealth authority employee (see subsection (2A));
or
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(c) anon-Commonwealth licensee employee (see
subsection (3A)).

Commonwealth employee

(1A) A Commonwealth employeeis aperson who is employed by the
Commonwealth, whether the person is so employed under alaw of
the Commonwealth or of a Territory or under a contract of service
or apprenticeship.

(2) Without limiting the generality of subsection (1A):

(a) the Commissioner of the Australian Federal Police, a Deputy
Commissioner of the Australian Federal Police or an AFP
employee (all within the meaning of the Australian Federal
Police Act 1979); or

(b) amember of the Defence Force; or

(c) aperson (other than a person to whom subsection (3) applies)
who is the holder of or isacting in:

(i) an office established by alaw of the Commonwealth,
other than an office that is declared by the Minister, by
notice in writing, to be an office in relation to which this
Act does not apply; or

(ii) an officethat is established by alaw of a Territory
(other than the Australian Capital Territory, the
Northern Territory or Norfolk Island) and is declared by
the Minister, by notice in writing, to be an officein
relation to which this Act applies;
is, for the purposes of this Act, to be taken to be employed by the
Commonwealth, and the person’s employment is, for those
purposes, to be taken to be constituted by the person’s performance
of duties as the Commissioner of the Australian Federal Police, a
Deputy Commissioner of the Australian Federal Police or an AFP
employee, by the person’ s performance of duties as such a member
of the Defence Force or by the person’ s performance of the duties
of that office, asthe case may be.

Commonwealth authority employee

(2A) A Commonwealth authority employee of a particular
Commonwealth authority is a person who is employed by the
authority, whether the person is so employed under alaw of the
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Commonwealth or of a Territory or under a contract of service or
apprenticeship.

(3) Without limiting the generality of subsection (2A), a person who:
() constitutes, or is acting as the person constituting, a
Commonwealth authority; or
(b) is, or isacting as, amember of such an authority; or
(c) is, orisacting as, amember of abody established, by or
under the Act establishing such an authority, for a purpose
associated with the performance of the functions of the
authority; or
(d) isadeputy of amember referred to in paragraph (b) or (¢);
is, for the purposes of this Act, to be taken to be employed by that
authority, and the person’s employment is, for those purposes, to
be taken to be constituted by the performance of:
(e) theduties of the authority; or
(f) the person’s duties as such amember or acting member; or
(g) the person’sduties as such a deputy;
as the case may be.

Non-Commonwealth licensee employee

(3A) Subject to subsection (3B), a non-Commonwealth licensee
employee of a particular non-Commonwealth licensee is a person
who is employed by the licensee, whether the person is so
employed under alaw of the Commonwealth or of a State or
Territory, or under a contract of service or apprenticeship.

(3B) If, under the Safety, Rehabilitation and Compensation Act 1988,
the licence of a non-Commonwealth licensee covers only some of
the people referred to in subsection (1), only such of those people
as are covered by the licence are non-Commonwealth licensee
employees of the licensee for the purposes of this Act.

External territory public servants not covered

(4) This Act does not apply in relation to an officer or employee of the
Public Service of an external Territory.
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Minister’s power to declare people to be employed by
Commonwealth or Commonwealth authority

(5) The Minister may, by notice in writing, declare:
(a) that aperson who isincluded in aclass of persons specified
in the notice, being a class of persons who engage in
activities or perform acts:

(i) at the request or direction, for the benefit, or under a
requirement made by or under alaw, of the
Commonwealth; or

(ii) at the request or direction, or for the benefit, of a
Commonwealth authority;

is, for the purposes of this Act, to be taken to be employed by
the Commonwealth, or by that authority, as the case may be;
and

(b) that the employment of the person is, for those purposes, to
be taken to be constituted by the performance by the person
of such acts as are specified in the notice;

and such a declaration has effect accordingly.

(6) A noticeinwriting under paragraph (2)(c) or subsection (5) isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

9A Meaning of contractor etc.

Contractor

(1) A contractor is:
() aCommonwealth contractor (see subsection (2)); or
(b) a Commonwealth authority contractor (see subsection (3)); or
(c) anon-Commonwealth licensee contractor (see
subsection (4)).

Note: In section 14, the meaning of contractor is affected by subsection
14(3).

Commonwealth contractor

(2) A Commonwealth contractor isanatural person (other than a
Commonwealth employee or a Commonwealth authority
employee) who performs work on Commonwealth premisesin
connection with a contract between:
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(a) the Commonwealth; and
(b) that person or another person (whether a natural person or
not);
which isin connection with an undertaking being carried on by the
Commonwealth.

Commonwealth authority contractor

(3) A Commonwealth authority contractor of a particular
Commonwealth authority is a natural person (other than a
Commonwealth employee or a Commonwealth authority
employee) who performs work on Commonwealth premisesin
connection with a contract between:

(a) the authority; and
(b) that person or another person (whether a natural person or
not);
which isin connection with an undertaking being carried on by the
authority.

Non-Commonweal th licensee contractor

(4) A non-Commonwealth licensee contractor of a particular
non-Commonwealth licensee is a natural person (other than an
employee of the licensee) who performs work on
non-Commonwealth licensee premises of the licenseein
connection with a contract between:

(a) thelicensee; and
(b) that person or another person (whether a natural person or
not);

which isin connection with an undertaking being carried on by the
licensee.

10 Commonwealth to act through employing authority

(1) For the purposes of this Act and any other law:

(a) dutiesimposed by this Act or the regulations on the
Commonwealth as an employer shall, so far asthey concern
those Commonwealth employees, and those Commonwealth
contractors, in relation to whom a particular person or body
is the employing authority, be performed by that person or
body; and
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(b) anything done by that person or body in the capacity of an
employing authority has effect asif it had been done by the
Commonwealth; and

(c) anything served on, or otherwise given or notified to, that
person or body in the capacity of an employing authority has
effect asif it had been served on, or given or notified to, the
Commonwealth.

(2) For the purposes of this Act and any other law, the duties imposed
by this Act on the Commonweslth as an employer must, so far as
they concern aworkplace, or any plant, substance or thing, in
relation to which one or more than one person or body is the
employing authority, be performed by that person or body, or
jointly by those persons or bodies, as the case requires.

11 Extent to which Act bindsthe Crown
(1) ThisAct bindsthe Crown in right of the Commonwealth.

(2) Nothing inthisAct has the effect of making the Commonwealth or
a Commonwealth authority (other than a Government business
enterprise):

(a) liable to be prosecuted for an offence; or

(b) liableto pay any fine or penalty under the Act or the
regulations, other than as mentioned in subsection (3).

() Subsection (2) does not prevent the Commonwealth or a
Commonwealth authority from being:

(a) subject to proceedings for a contravention of subclause 2(1)
of Schedule 2; or

(b) liableto pay apecuniary penalty under subclause 4(1) of
Schedule 2.

Note: A court may also grant an injunction under clause 14 of Schedule 2,
make remedial orders under clause 15 of Schedule 2 or enforce
undertakings under clause 16 of Schedule 2.

(4) Subsection (2) does not prevent the following:
(@ aCommonwealth employee; or

(b) a Commonwealth authority employee (including an
employee of a Government business enterprise); or

(c) aGovernment business enterprise;
from being:
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(d) subject to proceedings for a contravention of subclause 2(1)
of Schedule 2; or

(e) liableto be prosecuted for an offence; or

() liableto pay any fine or penalty under the Act or the
regulations.

12 Functions conferred on Commission

(1) For the purposes of paragraph 89B(c) of the Safety, Rehabilitation
and Compensation Act 1988, the following additional functions are
conferred on the Commission:

(a) toensure, in accordance with this Act and the regulations,
that the obligations imposed by or under this Act are
complied with;

(b) to advise employers, employees or contractors, either on its
own initiative or on request, on occupational health and
safety matters affecting such employers, employees or
contractors (including the matters that should be covered by
health and safety management arrangements);

(c) tocoallect, interpret and report information relating to
occupational health and safety in the employment of
employees;

(d) toformulate policies and strategies relating to the
occupational health and safety of employees;

(e) toadvisethe Minister:

(i) onthe most effective means of giving effect to the
objects of this Act; and
(if) on the making of regulations under this Act; and
(iif) on the approval of codes of practice under section 70;

(f) to accredit occupational health and safety training courses for
the purposes of section 27,

(g) to liaise with other bodies concerned with occupational
health and safety;

(h) toissue any directions that the Commission considers to be
appropriate to employers on the conduct of elections under
section 25A for health and safety representatives.

(2) The Minister may, in writing, give adirection to the Commission
concerning the performance of its functions, and the exercise of its
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powers, under this Act, and the Commission must comply with any
direction so given.

12A Functions conferred on Comcare

(1) Theadditional functions conferred on the Commission under
paragraph 12(1)(a) do not include the specific functions conferred
on Comcare under this Act.

(2) The Minister may, in writing, give a direction to Comcare with
respect to the performance of its functions and the exercise of its
powers under this Act.

(8) Comcare must comply with adirection given under this section.

13 Application of Act to external Territoriesetc.
(1) ThisAct extendsto al the external Territories.

(2) ThisAct (other than Parts 3 and 4) has extra-territorial operation
according to itsterms.

14 Application of Act to workplaces controlled by contractors

(1) Despite anything inthis Act, if aworkplaceis controlled by a
contractor for construction or maintenance purposes:

(a) thisAct, other than section 20, does not apply to that
workplace while it is so controlled; and

(b) this Act, other than section 20, does not apply to work
performed by contractors at that workplace whileit is so
controlled; and

(c) thisAct, other than Parts 1 and 2 and section 82, appliesto
work performed by employees at that workplace while it is so
controlled:

(i) only if the regulations so provide; and
(i) subject to such modifications and adaptations (if any) as
are set out in the regulations.

Note: For the meaning of contractor, see section 9A and subsection (3) of
this section.

(2) For the purposes of subsection (1), aworkplace is not taken not to
be controlled by a contractor simply because of the presence at the
workplace of an employee of the employer for which the contractor
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is performing work if that employee has no right to direct the work
of the persons working for the contractor.

(3) For the purpose of this section, contractor has the meaning given
by section 9A, except that:

(a) it also includes persons who would be contractors under
section 9A if references in subsections 9A(2), (3) and (4) to
natural persons were extended to also include bodies
corporate, other than any body corporate that is a
Commonwealth authority or a non-Commonwealth licensee;
and

(b) it does not include any person who is an employee (as
defined in section 9).

15 Application of Act to employeesworking in non-Commonwealth
premises

Where an employee ordinarily performs his or her work at a
particular place but that place is neither Commonwealth premises
nor non-Commonwealth licensee premises, this Act, other than
Parts 1 and 2 and section 82, appliesin relation to that employee or
to that place of work:

(a) only if the regulations so provide; and

(b) subject to such modifications and adaptations (if any) as are

set out in the regulations.

15A Application of Criminal Code

Chapter 2 of the Criminal Code (except Part 2.5) appliesto all
offences against this Act.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: For the purposes of this Act, corporate criminal responsibility is dealt
with by section 78, rather than by Part 2.5 of the Criminal Code.
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Part 2—Occupational health and safety

Division 1—General dutiesrelating to occupational health

and safety

16 Duties of employersin relation to their employees etc.

(1) Anemployer must take all reasonably practicable steps to protect

the health and safety at work of the employer’s employees.

Note: An employer who breaches subsection (1) may be subject to civil
action or acriminal prosecution (see Schedule 2).

(2) Without limiting the generality of subsection (1), an employer

breaches that subsection if the employer fails to take al reasonably
practicable steps:

(a) to provide and maintain aworking environment (including
plant and systems of work):
(i) that is safe for the employer’ s employees and without
risk to their health; and
(ii) that provides adequate facilities for their welfare at
work; and

(b) inrelation to any workplace under the employer’s control, to:

(i) ensurethe workplaceis safe for the employees and
without risk to their health; and

(ii) provide and maintain a means of access to, and egress
from, the workplace that is safe for the employees and
without risk to their health; and

(c) toensurethe safety at work of, and the absence of risks at
work to the health of, the employeesin connection with the
use, handling, storage or transport of plant or of substances;
and

(d) to develop, in consultation with the employees of the
employer, written health and safety management
arrangements that will:

(i) enable effective cooperation between the employer and
the employees in promoting and devel oping measures to
ensure the employees’ health, safety and welfare at
work; and

22
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(ii) provide adeguate mechanisms for informing the
employees about the arrangements; and

(iii) provide adequate mechanisms for reviewing the
effectiveness of the arrangements; and

(iv) provide adequate mechanisms for the variation of the
arrangements in consultation with the employees; and

(v) provide for adispute resolution mechanism to deal with

disputes arising in the course of consultations held
under this Act (other than section 24) between the
employer and the employees; and

(vi) inthe case of an employer who is required under
section 34 to establish a health and safety committee—
provide for the manner in which the health and safety
committee is to be constituted and to operate; and

Note:  The establishment of health and safety committeesis dealt with
in section 34.

(e) to provide to the employees, in appropriate languages, the
information, instruction, training and supervision necessary
to enable them to perform their work in a manner that is safe
and without risk to their health.

(2A) Aninstrument setting out health and safety arrangements
developed under subsection (1) is not alegislative instrument.

(3) Without limiting the matters that may be covered by health and
safety management arrangements devel oped by an employer as
mentioned in paragraph (2)(d), such arrangements may provide for
the following:

(a) awritten occupationa health and safety policy in respect of
the employer and the empl oyees of the employer;

(b) arrangements relating to risk management;

(c) the making of agreements between the employer, the
employees of the employer and their employee
representativesin relation to:

(i) continuing consultation, between the employer, the
employees of the employer and their employee
representatives on occupational health and safety
matters; and

(ii) such other matters (if any) as are agreed between the
employer, the employees of the employer and their
employee representatives;
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(d) training in relation to occupational health and safety.

(4) The obligations of an employer in respect of the employer’s
employees that are set out in subsections (1) and (2) apply asoin
respect of persons who are contractors of that employer but only in
relation to:

() matters over which the employer has control; or

(b) matters over which the employer would have had control but
for an express provision in an agreement made by the
employer with such a contractor to the contrary, being
matters over which the employer would, in the
circumstances, usualy be expected to have had control.

(5) Without limiting the generality of subsection (1) insofar as that
section appliesin relation to an employer’ s employees, the
employer breaches that subsection if the employer fails to take all
reasonably practicable steps:

(a) totake appropriate action to monitor the employees’ health
and safety at work, and the conditions of the workplaces
under the employer’ s control; or

(b) to maintain appropriate information and records relating to
the employees’ health and safety; or

(c) to provide appropriate medical and first aid services for the
employees.

16A Development of health and safety management arrangements

(1) Indeveloping or varying health and safety management
arrangements, an employer must have regard to any advice of the
Commission on the matter (whether the advice has been given to
that employer, or to employers generaly).

(2) Anemployee of an employer who is holding consultations to
develop or vary health and safety management arrangements may
be represented in the consultations by one of the following if the
employee so requests:

(@) another employee of the employer;
(b) an employee representative in relation to the employee.

(3) Toavoid doubt, if an employee of an employer is represented
under subsection (2), this does not prevent the employee, an
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employee mentioned in paragraph (2)(a) or any other employee of
the employer from being involved in the consultations.

16B Certificate evidencing employee r epresentative’ s entitlement to
beinvolved in consultations

(1) If the Chief Executive Officer of Comcareis satisfied, on
application by an employee representative, that an employeein
relation to the employee representative has requested:

(a) that the employee representative represent the employeein
consultations held by an employer in the course of
developing or varying health and safety management
arrangements; and

(b) that the identity of the employee not be reveaed,;

the Chief Executive Officer may issue a certificate to the effect that
the employee representative is entitled to represent the employeein
such consultations.

(2) The application must be in the prescribed form.

(3) The certificate must not identify any of the employees concerned.
However, it must identify the employee representative, the
employer and the proposed consultations.

(4) Anemployee representative in relation to whom a certificate has
been issued must not reveal the identity of an employee whom the
employee representative is authorised by the certificate to
represent.

(5) The certificate ceases to have effect at the earlier of:

(@) thetime when the Chief Executive Officer of Comcare
considers that each of the employees who requested to be
represented by the employee representative in consultations
identified by the certificate has requested that the certificate
cease to have effect; and

(b) the end of the 12 month period that started when the
certificate was issued.

(6) If acertificate ceases to have effect under paragraph (5)(a), the
Chief Executive Officer of Comcare must notify the employee
representative, and the employer, in writing.

(7) A notification under subsection (6) is not alegidlative instrument.
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(8) A certificateis, for al purposes of this Act, prima facie evidence of
the matters stated in it.

(9) The Chief Executive Officer of Comcare may delegate to the
Deputy Chief Executive Officer of Comcare his or her power under
subsection (1). The delegation must be in writing.

(10) Nothing in this section implies that an employee representative in
respect of whom a certificate has not been issued cannot represent
employees in consultations with the employer of those employees.

17 Duty of employersin relation to third parties

An employer must take all reasonably practicable steps to ensure
that persons at or near a workplace under the employer’ s control
who are not the employer’ s employees or contractors are not
exposed to risk to their health or safety arising from the conduct of
the employer’ s undertaking.

Note: An employer who breaches section 17 may be subject to civil action
or acriminal prosecution (see Schedule 2).

18 Duties of manufacturersin relation to plant and substances

(1) A manufacturer of any plant that the manufacturer ought
reasonably to expect will be used by employees at work must take
all reasonably practicable steps:

(a) toensurethat the plant is so designed and constructed as to
be, when properly used, safe for employees and without risk
to their health; and

(b) to carry out, or cause to be carried out, the research, testing
and examination necessary in order to discover, and to
eliminate or minimise, any risk to the health or safety of
employees, that may arise from the use of the plant; and

(c) to make available to an employer, in connection with the use
of the plant by employees at work, adeguate information
concerning:

(i) theusefor which it is designed and has been tested; and
(i) details of its design and construction; and
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(iif) any conditions necessary to ensure that, when put to the
use for which it was designed and tested, it will be safe
for employees and without risk to their health.

Note: A manufacturer who breaches subsection (1) may be subject to civil
action or acriminal prosecution (see Schedule 2).

(2) A manufacturer of any substance that the manufacturer ought
reasonably to expect will be used by employees at work must take
al reasonably practicable steps:

(a) to ensure that the substance is so manufactured as to be,
when properly used, safe for employees and without risk to
their health; and

(b) to carry out, or cause to be carried out, the research, testing
and examination necessary in order to discover, and to
eliminate or minimise, any risk, to the health and safety of
employees, that may arise from the use of the substance; and

(c) to make available to an employer, in connection with the use
of the substance by employees at work, adequate information
concerning:

(i) theusefor which it is manufactured and has been tested,;

and

(ii) details of its composition; and

(iii) any conditions necessary to ensure that, when put to the
use for which it was manufactured and tested, it will be
safe for employees and without risk to their health; and

(iv) thefirst aid and medical procedures that should be
followed if the substance causesinjury.

Note: A manufacturer who breaches subsection (2) may be subject to civil
action or acriminal prosecution (see Schedule 2).

(3) Where:
(a) plant or asubstance isimported into Australia by a person

who is not the manufacturer of the plant or substance; and
(b) at the time of the importation the manufacturer of the plant or
substance does not have a place of businessin Australia;

the first-mentioned person must, for the purposes of this section, be
taken to be the manufacturer of the plant or substance.

(4) Nothing in this section affects the operation of the Trade Practices
Act 1974, or of any other law of the Commonwealth, a State or a
Territory that imposes an obligation on a manufacturer in respect
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of defective goods or in respect of information to be supplied in
relation to goods.

19 Duties of suppliersin relation to plant and substances

(1) A supplier of any plant or substance that the supplier ought
reasonably to expect will be used by employees at work must take
all reasonably practicable steps:

(a) toensurethat, at the time of supply, the plant or substance is
in such condition as to be, when properly used, safe for
employees and without risk to their health; and

(b) to carry out, or cause to be carried out, the research, testing
and examination necessary in order to discover, and to
eliminate or minimise, any risk, to the health or safety of
employees, that may arise from the condition of the plant or
substance; and

(c) to make available to an employer, in connection with the use
of the plant or substance by employees at work, adequate
information concerning:

(i) the condition of the plant or substance at the time of

supply; and

(ii) any risk to the health and safety of employees to which
the condition of the plant or substance may give rise
unlessit is properly used; and

(iii) the stepsthat need to be taken in order to eliminate such
risk; and

(iv) inthe case of asubstance—thefirst aid and medical
procedures that should be followed in the event of the
condition of the substance causing injury to an
employee.

Note: A supplier who breaches subsection (1) may be subject to civil action
or acriminal prosecution (see Schedule 2).

(2) For the purposes of subsection (1), where a person (in this
subsection called the ostensible supplier) supplies to an employer
any plant or substance that isto be used by employees at work, and
the ostensible supplier:

(a) carrieson the business of financing the acquisition or the use
of goods by other persons; and

(b) has, in the course of that business, acquired an interest in the
plant or substance solely for the purpose of financing its
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acquisition by the employer from athird person, or its
provision to the employer by athird person; and
(c) has not taken possession of the plant or substance or has
taken possession of the plant or substance solely for the
purpose of passing possession of the plant or substance to
that employer;
the reference in subsection (1) to asupplier is, in relation to the
plant or substance referred to in this subsection, to beread as a
reference to the third person and not as a reference to the ostensible
supplier.

(3) Nothing in this section affects the operation of the Trade Practices
Act 1974, or of any other law of the Commonwealth, a State or a
Territory that imposes an obligation in respect of the sale or supply
of goods or in respect of the information to be supplied in relation
to goods.

20 Dutiesof person erecting or installing plant in a workplace

(1) A person who erects or installs any plant in aworkplace for the use
of employees at work must take all reasonably practicable stepsto
ensure that the plant is not erected or installed in such a manner
that:

(a) the plant isunsafe for, or constitutes arisk to the health of,
employees at the workplace where the plant is erected or
installed; or

(b) the process of erection or installation is unsafe for, or
constitutes arisk to the health of, employees at the workplace
where the plant is erected or installed.

Note: A person who breaches subsection (1) may be subject to civil action or
acriminal prosecution (see Schedule 2).

(2) Nothing in this section affects the operation of the Trade Practices
Act 1974, or of any other law of the Commonwealth, a State or a
Territory that imposes an obligation in respect of the erection or
installation of goods or the supply of services.

21 Dutiesof employeesin relation to occupational health and safety

(1) Anemployee must, at all timeswhile at work, take all reasonably
practicable steps.
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)

©)

(a) to ensure that the employee does not take any action, or make
any omission, that creates arisk, or increases an existing risk,
to the health or safety of the employee, or of other persons
(whether employees or not) at or near the place at which the
employeeis at work; and

(b) inrespect of any duty or obligation imposed on the
employee’s employer, or on any other person, by or under
this Act or the regulations, to co-operate with the employer,
or that other person, to the extent necessary to enable the
employer or other person to fulfil that duty or obligation; and

(c) to use equipment, in accordance with any instructions given
by the employee’ s employer consistent with its safe and
proper use, that is:

(i) supplied to the employee by the employer; and

(if) necessary to protect the health and safety of the
employee, or of other persons (whether employees or
not) at or near the place at which the employeeis at
work.

Note: An employee who breaches subsection (1) may be subject to civil
action or acriminal prosecution (see Schedule 2).

Nothing in subsection (1) isto be taken to imply that the choice, or
manner of use, or choice and manner of use, of equipment of the
kind referred to in subparagraph (1)(c)(ii) is not a matter that may
be, consistent with the requirements of this Act and of the
regulations:

(a) agreed on between the employer and employees (or their
representatives under paragraph 16A(2)(a) or (b)) of the
employer; or

(b) agreed on by a health and safety committee in respect of the
employees of the employer.

Where an agreement of the kind referred to in paragraph (2)(a)
(whether or not entered into before the commencement of this
section) or of the kind referred to in paragraph (2)(b) provides a
process for choosing equipment of a particular kind that isto be
provided by the employer, action must not be taken against an
employee of the employer for failure to use equipment of that kind
that is so provided unless the equipment has been chosen in
accordance with that process.
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(4)

Where an agreement of the kind referred to in paragraph (2)(a)
(whether or not entered into before the commencement of this
section) or of the kind referred to in paragraph (2)(b) provides a
process for determining the manner of use of equipment of a
particular kind, action must not be taken against an empl oyee of
the employer for failure to use, in the manner required by the
employer, equipment of that kind that is so provided unless the
manner has been determined in accordance with that process.

22 Reliance on information supplied or results of research

(1)

)

©)

Without limiting the generality of what constitutes the taking of
reasonably practicable steps as required by section 16 or 17, for the
purpose of the application of that section in relation to the use of
plant or a substance, a person on whom an obligation is imposed
under that section is to be taken to have taken such reasonably
practicable steps as that section requires, in relation to the use of
the plant or substance, to the extent that:

(a) the person ensured, asfar asis reasonably practicable, that
the use of the plant or substance was in accordance with the
information, supplied by the manufacturer or the supplier of
the plant or substance, relating to health and safety in the use
of the plant or substance; and

(b) it was reasonable for the person to rely on that information.

Without limiting the generality of what constitutes the taking of
reasonably practicable steps as required by section 20, for the
purpose of the application of that section in relation to the erection
or installation of plant in aworkplace, a person on whom an
obligation isimposed under that section isto be taken to have
taken such reasonably practicable steps as that section requiresto
the extent that:

(a) the person ensured, asfar asis reasonably practicable, that
the erection or installation of the plant was in accordance
with information, supplied by the manufacturer or the
supplier of the plant, relating to the erection or installation of
the plant in a manner that ensures the health and safety of
employees who use the plant; and

(b) it was reasonable for the person to rely on that information.

Without limiting the generality of what constitutes the taking of
reasonably practicable steps as required by section 18 or 19 for the
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purpose of the application of that section in relation to the carrying
out of research, testing and examination of plant or a substance, a
person on whom an obligation isimposed under that section isto
be taken to have taken such reasonably practicable steps as that
section requires, in relation to the carrying out of research, testing
and examination of the plant or substance, to the extent that:

(a) theresearch, testing or examination has already been carried

out otherwise than by, or on behalf of, the person; and

(b) it was reasonable for the person to rely on that research,
testing or examination.
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Division 2—Specific dutiesrelating to occupational health
and safety

23 Regulationsrelating to occupational health and safety

(1) Subject to this Act, the regulations may make provisions relating to
any matter affecting, or likely to affect, the occupationa health and
safety of:

@
(b)

employees or contractors; or
other persons at or near a workplace.

(2) Without limiting the generality of subsection (1), those regulations
may make provision:

@

(b)

(©

(d)

(€)

(f)

prohibiting, either absolutely or except in accordance with
specified requirements, the performance of al work or
specified work at aworkplace or by employees or contractors
at work; and

prohibiting, either absolutely or except in accordance with
specified requirements, the use of all plant or specified plant
at aworkplace or by employees or contractors at work; and
prohibiting, either absolutely or except in accordance with
specified requirements, the carrying out of all processesor a
specified process at a workplace or by employees or
contractors at work; and

prohibiting, either absolutely or except in accordance with
specified requirements, the storage or use of all substances or
specified substances at a workplace or by employees or
contractors at work; and

specifying the form in which information required to be
made available to an employer under paragraph 18(1)(c) or
19(1)(c) isto be so made available; and

prohibiting, except in accordance with licences granted under
the regulations, the use of specified plant or specified
substances at a workplace or by employees or contractors at
work; and
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(g) providing for the issue, variation, renewal, transfer,
suspension and cancellation of such licences, the conditions
to which the licences may be subject and the fees payable for
the issue, variation or transfer of the licences; and

(h) regulating the maintenance and testing of plant used at a
workplace or by employees or contractors at work; and

() regulating the labelling or marking of substances used at a
workplace or by employees or contractors at work; and

(K) regulating the transport of specified plant that is, or specified
substances that are, for use at aworkplace or by employees
or contractors at work; and

(m) prohibiting the performance, at aworkplace or by employees

or contractors at work, of specified activities or work except:
(i) by personswho satisfy requirements of the regulations
asto qualifications, training or experience; or
(if) under the supervision specified in the regulations; and

(n) requiring the taking of specified action to avoid accidents or
dangerous occurrences; and

(p) providing for, or prohibiting, the taking of specified actionin
the event of accidents or dangerous occurrences; and

(q) providing for the employment at workplaces of personsto
perform specified duties relating to the maintenance of
occupational health and safety at workplaces; and

(r) regulating the provision and use, at a workplace or by
employees or contractors at work, of protective clothing and
equipment, safety equipment and rescue equipment; and

(s) providing for the monitoring of the health of employees and
the conditions at workplaces; and

(t) requiring the keeping by employers of records of matters
related to the occupational health and safety of employees,
and

(u) providing for the provision of first aid equipment and
facilities at workplaces.

23A Unlicensed operation of major hazard facility

(1) A person must not operate a major hazard facility if:

(a) the personisrequired by the regulations to have alicence to
operate the facility; and

(b) the person does not have such alicence.
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Note: A person who contravenes this provision may be subject to civil
action (see Schedule 2).

(2) For the purposes of subsection (1), amajor hazard facility means a
facility that isamajor hazard facility within the meaning of the
regulations.
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Divison 1—Health and safety representatives

24 Designated work groups

(1) Anemployee may request his or her employer to:
(a) establish designated work groupsin respect of employees of
the employer; or
(b) vary designated work groups that have already been
established.

(1A) Anemployee representative in respect of an employee of an
employer may, if requested by the employee, request the employer
to:

(a) establish designated work groupsin respect of employees of
the employer; or

(b) vary designated work groups that have already been
established.

(2) The employer must, within 14 days after receiving a request under
subsection (1) or (1A), enter into consultations to establish or vary
(as the case requires) designated work groups with:
() the employer’s employees; and
(b) if an employee of the employer requests that the employer
enter into consultations with an employee representative in
relation to the employee—that employee representative.

(3) If an employer believes that designated work groups should be
varied, the employer may at any time enter into consultations about
the variation with:

(a) the health and safety representative of each designated work
group proposed to be varied; and

(b) if an employeein a designated work group proposed to be
varied requests that the employer also enter into such
consultations with an employee representative in relation to
the designated work group—that employee representative.

(4) If, inthe course of consultations under subsection (2) or (3), there
is adisagreement between any of the parties to the consultation
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©)

(6)

(7)

concerning the manner of establishing or varying a designated
work group, any party may, for the purpose of facilitating that
consultation, refer the matter of disagreement to the reviewing
authority and, where this is done, the parties to the disagreement
must compl ete the consultation in accordance with the resolution
of that matter by the reviewing authority.

Within 14 days after the completion of consultations concerning
the establishment of the designated work groups, the employer
must, by notifying the employees of the employer, establish the
designated work groups in accordance with the outcome of the
consultations.

Within 14 days after the completion of consultations concerning
the variation of designated work groups that have already been
established, the employer mugt, if it has been determined that the
variation of some or all of those designated work groupsis
justified, by notifying the employees of the employer who are
affected by the variation, vary the designated work groupsin
accordance with the outcome of the consultations.

Consultations relating to the establishment or variation of a
designated work group must be directed principally at the
determination of the manner of grouping employees:

(a) that best and most conveniently enables the employees
interests relating to occupational health and safety to be
represented and safeguarded; and

(b) that best takes account of the need for any health and safety
representative selected for that designated work group to be
accessible to each employee included in the group;

and, for these purposes, the parties to the consultations must have
regard, in particular, to:

(c) the number of the employees; and

(d) the nature of each type of work performed by the employees;
and

(e) the number and grouping of the employees who perform the
same or similar types of work; and

(f) theworkplaces, and the areas within the workplaces, where
each type of work is performed; and

(g) the nature of any risksto health and safety at the workplaces,
and
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(h) any overtime or shift working arrangements at the
workplaces.

(8) The designated work groups must be established in such a manner
that, and must only be varied in such a manner that, so far asis
reasonably practicable, each of the employeesisincludedin a
designated work group.

(9) All of an employer’s employees may be included in one designated
work group.

24A Consultations on designated work groups are health and safety
management arrangement consultations

For the purposes of this Act, consultations under section 24 are
taken to be consultations to develop health and safety management
arrangements. However, for the purposes of developing health and
safety management arrangements as described in paragraph
16(2)(d), it is not sufficient for an employer merely to hold
consultations under section 24.

24B List of designated work groups

(1) Anemployer must:

(a) prepare and keep up to date awritten list of all designated
work groups comprising employees performing work for the
employer; and

(b) ensurethat thelist isavailable for inspection by investigators
and the employees at al reasonable times.

(2) Thelist must describe the categories of employeesincluded in each
designated work group.

(3) Thelistisnot alegidative instrument.

25 Selection of health and safety representatives

(1) One health and safety representative may be selected for each
designated work group.

(2) A personisnot eligible for selection as the health and safety
representative for a designated work group unless the personisan
employee included in the group.
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(3) A person isto betaken to have been selected as the health and
safety representative for a designated work group if:

(@) all of the employeesincluded in the group unanimously agree
to the selection of the person as the health and safety
representative of the group; or

(b) the person is elected as the health and safety representative of
the group.

(4) If aperson isselected as the health and safety representative for a
designated work group under paragraph (3)(a), the person must, by
written notice, inform the employer of the employeesin the group
of thisfact as soon as practicable after the selection is made.

(5) A notice under subsection (4) is not alegidative instrument.

25A Election of health and safety representatives

Q) If:
(a) thereisavacancy in the office of health and safety
representative for a designated work group; and
(b) within areasonable time after the vacancy occurs, a person
has not been selected under paragraph 25(3)(a);
the employer of the employees in the designated work group must

invite nominations from al employeesin the group for election as
the health and safety representative of the group.

(2) If the office of health and safety representative is vacant and the
employer has not invited nominations within a further reasonable
time that is no later than 6 months after the vacancy occurred, the
Commission may direct the employer in writing to do so.

(3) A direction by the Commission under subsection (2) isnot a
legislative instrument.

(4) If there is more than one candidate for election at the close of the
nomination period, the employer must conduct, or arrange for the
conduct of, an election at the employer’s expense.

(5) An election conducted or arranged to be conducted under
subsection (4) must be conducted in accordance with regulations
made for the purposes of this subsection if thisis requested by the
lesser of:

(@) 100 employees normally in the designated work group; or
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(b) amajority of the employees normally in the designated work
group.

(6) If thereisonly one candidate for election at the close of the
nomination period, that person is taken to have been elected.

(7) A person cannot be a candidate in the election if he or sheis
disqualified under section 32.

(8) All the employeesin the designated work group are entitled to vote
in the election.

(9) Anemployer conducting or arranging for the conduct of an
election under this section must comply with any relevant
directions issued by the Commission.

25B List of health and safety representatives

(1) Anemployer must:
(a) prepare and keep up to date awritten list of all the health and
safety representatives of designated work groups comprising
employees performing work for the employer; and

(b) ensurethat thelist is available for inspection by investigators
and the employees at al reasonable times.

(2) Thelistisnot alegislative instrument.

25C Employees must be notified of selection etc. of health and safety
representative

(1) The employer of employeesin adesignated work group must, by
written instrument:

(@) notify those employees of avacancy in the office of health
and safety representative for the designated work group
within areasonable time after the vacancy arises; and

(b) notify those employees of the name of any person selected
(whether under paragraph 25(3)(a) or 25(3)(b)) as health and
safety representative for the designated work group within a
reasonabl e time after the selection is made.

(2) A notification under subsection (1) is not alegidative instrument.
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26 Term of office

(1) A health and safety representative for a designated work group
holds office for the period specified in the health and safety
management arrangements applying to the employeesin the
designated work group, but is eligible to be selected for further
terms of office.

(2) If aperiodisnot specified in health and safety management
arrangements applying to the designated work group, the term of
officeis 2 years.

(3) Thissection is subject to sections 26A and 31.

26A Casual vacancy

If aperson (theretiring representative) ceasesto hold office asa
health and safety representative before the end of the person’s term
of office, the person selected to fill the vacancy holds office:

(a) if the vacancy occurred more than 6 months before the
retiring representative’ s term of office ended—for the
remainder of the retiring representative’ s term; and

(b) if the vacancy occurred within the period of 6 months before
the retiring representative’ s term of office ended—for the
remainder of the retiring representative’ s term and for the
next term of office.

27 Training of health and safety representatives

(1) A hedth and safety representative for a designated work group
must undertake a course of training relating to occupational health
and safety that is accredited by the Commission for the purposes of
this section.

(2) The employer of the employeesin a designated work group must
permit the health and safety representative for the group to take
such time off work, without loss of remuneration or other
entitlements, as is necessary to undertake the training.
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28 Powersof health and safety representatives

(1) A health and safety representative for a designated work group
may, for the purposes of promoting or ensuring the health and
safety at work of the employeesin the designated work group:

(a) inrespect of aworkplace at which work is performed, for the
employer of al of the employees in the group, by some or all
of those employees, do al or any of the following:

(i) inspect the whole or any part of the workplace if:

(A) there has, in the immediate past, been an
accident or a dangerous occurrence at the
workplace, or thereis an immediate threat of
such an accident or dangerous occurrence; or

(B) the health and safety representative has given
the employer reasonable natice of the
inspection;

(ii) make arequest to an investigator, to Comcare or to the
Commission that an investigation be conducted at the
workplace;

(iif) accompany an investigator during any investigation at
the workplace by the investigator (whether or not the
investigation is being conducted as a result of arequest
made by the health and safety representative);

(iv) if thereis no health and safety committee in respect of
the employer’ s employees at the workplace—represent
the employees in the group in consultations with the
employer concerning the development, implementation
and review of measures to ensure the health and safety
at work of the employeesin the group;

(v) where ahealth and safety committee has been
established in respect of the employer’s employees at
the workplace—examine any of the records of that
committee; and

(b) investigate complaints made by any of the employeesin the
group to the health and safety representative concerning the
health and safety of any of the employees at work; and

(c) with the consent of the employee concerned, be present at
any interview, concerning health and safety at work, between
an employee in the group and:

(i) aninvestigator; or

42
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(ii) the employer or a person representing the employer; and
(d) obtain accessto:
(i) any information under the employer’s control relating to
risks to health and safety of any employees:
(A) at any workplace under the employer’ s control;
or
(B) arising from the conduct by the employer of an
undertaking or from plant or substances used
for the purposes of the undertaking; and
(ii) subject to subsection (6), any information under the
employer’s control relating to the health and safety of
any of the employer’s employees; and
(e) issue provisional improvement notices in accordance with
section 29.

(2) A hedlth and safety representative for a designated work group is
entitled, in the exercise of his or her powers, to be assisted by a
consultant.

(3) A health and safety representative for a designated work group
must not:

() beassisted by a consultant at aworkplace at which work is
performed for an employer of the employeesin the group; or
(b) provideto a consultant information which has been provided
to the health and safety representative by an employer under
paragraph (1)(d);
unless the employer or the Commission has, in writing, agreed to
the provision of that assistance at that workplace or the provision
of that information, as the case may be.

(4) Anemployer does not, by reason of the agreement of the employer
under subsection (3) to the provision of assistance by a consultant,
become liable for any remuneration or other expensesincurred in
connection with the consultant’ s activities.

(5) Where a health and safety representative for a designated work
group is being assisted by a consultant, the consultant is entitled to
be present with the representative at any interview, concerning
health and safety at work, between an employee in the group and:

(a) aninvestigator; or
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(b) the employer or a person representing the employer;
if, and only if, the employee concerned consents to the presence of
the consultant.

(6) The hedth and safety representative is not entitled, or, where the
health and safety representative is assisted by a consultant, the
health and safety representative and the consultant are not entitled,
under subparagraph (1)(d)(ii), to have access:

(a) toinformation in respect of which the employer is entitled to
claim, and does claim, legal professional privilege; and

(b) toinformation of aconfidential medical nature relating to a
person who is or was an employee of the employer unless:

(i) the person has delivered to the employer awritten
authority permitting the health and safety representative,
or, the health and safety representative and the
consultant, as the case requires, to have access to the
information; or

(if) theinformationisin aform that does not identify the
person or enable the identity of the person to be
discovered.

(7) NothinginthisActisto beread as:

(a) imposing an obligation on a person to exercise any power
conferred on the person because the person is a health and
safety representative; or

(b) rendering a person liablein civil proceedings because of:

(i) afailureto exercise such apower; or
(ii) the manner in which such a power was exercised.

29 Provisional improvement notices

(1) Where ahealth and safety representative for a designated work

group believes, on reasonable grounds, that a person:

(a) isbreaching aprovision of this Act or the regulations; or

(b) has breached a provision of this Act or the regulations and is

likely to breach that provision again;

being a breach that affects or that may affect one or more
employees included in the group, the representative must enter into
consultations with the person supervising the work performed by
the employee or employeesin an attempt to reach agreement on
rectifying the breach or preventing the likely breach.
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(2) If, inthe health and safety representative’ s opinion, agreement is
not reached within a reasonable time, the health and safety
representative may issue a provisiona improvement notice to the
person (in this section called the responsible person) responsible
for the breach.

(3) Where the responsible person is an employer but it is not
practicabl e to issue the notice to the employer by giving it to the
employer, the notice may be issued to the employer by giving it to
the person who is, or who may reasonably be presumed to be, for
the time being, in charge of the activity, undertaken by the
employer, in connection with which, in the health and safety
representative’ s opinion, the employer is breaching, or islikely to
breach, this Act or the regulations and, where the notice is so
issued, a copy of the notice must be given to the employer as soon
as practicabl e thereafter.

(3A) The notice has effect as soon asit is given to aperson in
accordance with subsection (2) or (3).

(4) The notice must:

(a) specify the breach of the provision of this Act or the
regulations that, in the health and safety representative’ s
opinion, is occurring or is likely to occur, and set out the
reasons for that opinion; and

(b) specify aperiod of not less than 7 days commencing on the
day after the notice isissued, being a period that is, in the
representative’ s opinion, reasonable, within which the
responsible person is to take action necessary to prevent any
further breach of the provision or to prevent the likely breach
of the provision, as the case may be.

(5) The notice may specify action that the responsible person isto take
during the period specified in the notice.

(6) Where, in the health and safety representative’ sopinion, itis
appropriate to do so, the representative may, in writing and before
the end of the period, extend the period specified in the notice.

(7) Upon issuing the notice, the health and safety representative must
give acopy of the notice to:
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(a) wherethe noticeisissued to an employee in connection with
work performed by the employee for an employer—that
employer; and

(b) where the notice relates to any workplace, plant, substance or
thing that is owned by a person, not being the responsible
person or a person who is an employer referred to in
paragraph (a)—that owner; and

(c) wherethe noticeisissued to a person (not being an
employer) who owns any workplace, plant, substance or
thing by reason of which abreach of this Act or the
regulations has occurred or is likely to occur—the employer
of the employees who work in that workplace or who use that
plant, substance or thing.

(8) Within 7 days after the notice isissued, the responsible person, or
any other person, to whom a copy of the notice has been given
under subsection (7), may make a request to Comcare or to an
investigator that an investigation of the matter the subject of the
notice be conducted.

(9) When arequest is made under subsection (8), the operation of the
notice is suspended pending the determination of the matter by an
investigator.

(9A) The hedlth and safety representative may request Comcare or an
investigator to investigate a matter that is the subject of a noticeif:

(a) the responsible person has not complied with the notice
within the period specified in the notice (including any
extensions); and

(b) aninvestigation has not been requested under subsection (8).

(10) Assoon as possible after arequest (under subsection (8) or (9A)) is
made, an investigation must be conducted of the work that is the
subject of the disagreement, and the investigator conducting the
investigation must:

(&) confirm, vary or cancel the notice and notify the responsible
person and any person to whom a copy of the notice has been
given under subsection (2) accordingly; and

(b) make such decisions, and exercise such powers, under Part 4,
asthe investigator considers necessary in relation to the
work.
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(11) Wherethe investigator varies the notice, the notice as so varied has
effect, and, except in so far asit imposes additional obligations on
the responsible person, is to be taken to have always had effect,
accordingly.

(12) Wherethe notice isissued to an employer, the employer must:

(&) notify each employee who is performing work for the
employer and who is affected by the notice of the fact of the
issue of the notice; and

(b) until the notice ceases to have effect, cause a copy of the
notice to be displayed at or near each workplace at which the
work that is the subject of the notice is being performed.

(13) The notice ceases to have effect if:
(a) itiscancelled by an investigator or by the health and safety
representative; or
(b) theresponsible person:
(i) takessuch action, if any, asis specified in the notice; or
(i) if no action is so specified—takes the action necessary
to prevent the further breach, or likely breach, with
which the notice is concerned.

(14) The responsible person:

(@) must ensure that, to the extent that the notice relates to any
matter over which the person has control, the noticeis
complied with; and

(b) must take such steps as are reasonably practicable to inform
the health and safety representative who issued the notice of
the action taken to comply with the notice.

(15) For the purposes of section 48, where the investigator confirms or
varies the notice, the investigator is to be taken to have decided,
under section 47, to issue an improvement notice in those terms.

30 Dutiesof employersin relation to health and safety
representatives

(1) Theemployer of al the employeesincluded in a designated work
group for which thereis a health and safety representative must:

(a) upon being requested to do so by the representative, consult

with the representative on the implementation of changes at

any workplace at which some or al of the employeesin the
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(b)

(©)

(d)

(€)

(f)

group perform work for the employer, being changes that
may affect the health and safety at work of the employees;
and

in respect of aworkplace at which some or all of the
employees perform work for the employer:

(i) permit the health and safety representative to make such
inspection of the workplace as the representative is
entitled to make in accordance with subparagraph
28(1)(a)(i), and to accompany an investigator during
any investigation at the workplace by the investigator;
and

(ii) wherethereis no heath and safety committee in respect
of the employer’ s employees at the workplace—upon
being requested to do so by the health and safety
representative, consult with the representative
concerning the development, implementation and
review of measures to ensure the health and safety at
work of those employees; and

permit the health and safety representative to be present at
any interview at which the representative is entitled to be
present under paragraph 28(1)(c); and

subject to subsections (2) and (3), provide to the health and
safety representative access to any information to which the
representative is entitled to obtain access in accordance with
subparagraph 28(1)(d)(i) or (ii) and to which access has been
requested; and

permit the health and safety representative to take such time
off work, without loss of remuneration or other entitlements,
asis necessary to exercise the powers of a health and saf ety
representative; and

provide the health and safety representative with accessto
such fecilities as are:

(i) prescribed for the purposes of this paragraph; or
(if) necessary for the purposes of exercising the powers of a
health and safety representative.

(2) Anemployer must not permit a health and safety representative to
have access to information of a confidential medical nature under
the control of the employer, being information relating to a person
who is or was an employee of the employer, unless:
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(a) the person has delivered to the employer awritten authority
permitting the representative to have access to the
information; or

(b) theinformation isin aform that does not identify the person
or enable the identity of the person to be discovered.

(3) Anemployer is not required to provide to a health and safety
representative access to any information in respect of which the
employer is entitled to claim, and does claim, legal professional
privilege.

31 Resignation etc. of health and safety representative

(1) A person must cease to be the health and safety representative for
the designated work group if:

(a) the person resigns as the health and safety representative; or

(b) the person ceases to be an employee included in the
designated work group; or

(ba) the designated work group is varied under subsection 24(6)

and the variation results in a change to the membership of the
group; or

(c) the person’sterm of office expires without the person having
been selected, under section 25, to be the health and safety
representative for the designated work group for afurther
term; or

(d) the person isdisqualified under section 32.

(2) A person may resign as the health and safety representative for a
designated work group by notice in writing delivered to the
employer of the employees in the group.

(3) If aperson resigns asthe health and safety representative for a
designated work group, the person must notify the employees
included in the group of the resignation.

32 Disgualification of health and safety representatives

(1) Anapplication for the disqualification of a health and safety
representative for a designated work group may be made to the
Commission by the employer of al the employeesincluded in the
designated work group, or, at the request of an employee in the
designated work group, by an employee representative in relation
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to the designated work group, on one or both of the following
grounds:

(a) that action taken by the representative in the exercise or
purported exercise of a power under subsection 28(1) or any
other provision of this Act was taken:

(i) with theintention of causing harm to the employer or to
an undertaking of the employer; or

(ii) unreasonably, capriciously or otherwise than for the
purpose for which the power was conferred on the
representative;

(b) that the representative has intentionally used, or disclosed to
another person, for a purpose that is not connected with the
exercise of a power of ahealth and safety representative,
information acquired from the employer.

(2) Where, upon an application by an employer under subsection (1),
the Commission is satisfied that the health and safety
representative has acted in a manner referred to in paragraph (1)(a)
or (b), the Commission may, after having regard to:

(@) the harm (if any) that was caused to the employer or to an
undertaking of the employer as aresult of the action of the
representative; and

(b) the past record of the representative in exercising the powers
of a health and safety representative; and

(c) theeffect (if any) on the public interest of the action of the
representative; and

(d) such other matters as the Commission thinks relevant;

disgualify the representative, for a specified period not exceeding 5
years, from being a health and safety representative for any
designated work group.

33 Deputy health and safety representatives

(1) One deputy health and safety representative may be selected for
each designated work group for which a health and safety
representative has been selected.

(2) A deputy health and safety representative isto be selected in the
same manner as a health and safety representative under
section 25.
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(2A)

(2B)

(2C)

©)

If an election for a deputy health and safety representative isto be
held, the employer of the employeesin the designated work group
must invite nominations for the election from al the employeesin
the designated work group.

Subsections 25A(3) to (8) apply to the election.

Note: Subsections 25A(1) and (2) do not apply in relation to deputy health
and safety representatives because the selection of adeputy is
optional, not required, for each designated work group.

The following provisions apply to a deputy health and saf ety
representative in the same way as they apply to a health and safety
representative;
(a) section 31 (resignation etc. of health and safety
representative);
(b) section 32 (disqualification of health and safety
representatives).

Where the health and safety representative for a designated work
group ceases to be the health and safety representative or is unable
(because of absence or for any other reason) to exercise the powers
of a health and safety representative:
(@) the powers may be exercised by the deputy health and safety
representative (if any) for the group; and
(b) this Act (other than this section) appliesin relation to the
deputy health and safety representative accordingly.
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34 Health and safety committees

(1) Anemployer must, by written instrument, establish a health and
safety committee in respect of the employer’ s employeesiif the
number of the employer’s employees is normally not less than 50.

(2) Anemployer must also, by written instrument, establish a health
and safety committee in respect of the employer’s employeesin a
particular workplace if:

(a) the number of the employer’s employeesin the workplaceis
normally not less than 50; and
(b) either:

(i) ahealth and safety representative of a designated work
group comprising employees performing work for the
employer in the workplace gives awritten request to the
employer asking the employer to establish such a
committee; or

(ii) amajority of the employeesin the workplace give a
written request to the employer asking the employer to
establish such a committee.

(3) Subject to subsection (4), a health and safety committee established
under subsection (1) or (2) isto be constituted and to operate in
accordance with the health and safety management arrangements
applying to the employer’ s empl oyees.

Note: Subparagraph 16(2)(d)(vi) requires health and safety management

arrangements to provide for the manner in which the health and safety
committee is to be constituted and to operate.

(4) The number of members of a health and safety committee chosen
by the employer to represent the interests of the employer must not
exceed the number of members chosen by the employeesto
represent the interests of the employees.

(5) Nothing in this section prevents an employer from establishing, in
consultation with its employees or any other persons, by written
instrument:

(@) subcommittees of ahealth and safety committee; or
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(b) committees concerned with occupational health and safety in
relation to undertakings carried on by the employer; or

(c) other committees concerned, in whole or in part, with
occupational health and safety.

(6) Aninstrument establishing a health and safety committee under
subsection (1) or (2), or a subcommittee or other committee under
subsection (5), is not alegidative instrument.

35 Functionsof health and safety committees

(1) A health and safety committee in respect of an employer’s
employees has the following functions:

(a) to assist the employer:
(i) to develop and implement measures designed to protect;
and
(ii) to review and update measures used to protect;
the health and safety at work of the employees,

(b) to facilitate co-operation between the employer and the
employees in relation to occupational health and safety
matters,

(c) toassist the employer to disseminate among the employees,
in appropriate languages, information relating to health and
safety at work;

(d) such functions as are prescribed;

(e) such other functions as are agreed upon between the
employer and the health and safety committee.

(2) A hedlth and safety committee has power to do all things necessary
or convenient to be done for, or in connection with, the
performance of its functions.

(3) NothinginthisActistoberead as:

(a) imposing an obligation on a person to do any act, because the
person is amember of a health and safety committee, in
connection with the performance of afunction conferred on
the committee; or

(b) rendering such aperson liable in civil proceedings because
of:

(i) afailureto do such an act; or

(ii) the manner in which such an act was done.
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36 Dutiesof employersin relation to health and safety committees

(1) Wherethereisahealth and safety committee in respect of
employees of an employer, the employer must:

() subject to subsections (2) and (3), make available to the
committee any information possessed by the employer
relating to risks to the health and safety of employees:

(i) at any workplace under the employer’s control; or
(i) arising from the conduct by the employer of an
undertaking, or from plant or substances used for the
purposes of the undertaking; and

(b) permit any member of the committee who is an employee of
the employer to take such time off work, without loss of
remuneration or other entitlements, asis necessary for the
member adequately to participate in the performance by the
committee of its functions.

(2) Anemployer must not make available to a health and safety
committee information of a confidential medical nature relating to
aperson who is or was an employee of the employer, unless:

(a) the person has delivered to the employer an authority
permitting the information to be made available to the
committee; or

(b) theinformationisin aform that does not identify the person
or enable the identity of the person to be discovered.

(3) Anemployer is not required to make available to a health and
safety committee any information in respect of which the employer
isentitled to claim, and does claim, legal professional privilege.
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Division 3—Emergency procedures

37 Action by health and safety representatives

(D

)

©)

(4)

Where a health and safety representative for a designated work

group has reasonable cause to believe that there is an immediate

threat to the health or safety of one or more of the employees

included in the group unless the employee ceases to perform

particular work, the representative must:

(a) inform aperson (in this section called a supervisor)

supervising the employee or employees in the performance of
the work of the threat to health or safety; or

(b) if no supervisor can be contacted immediately—direct the
employee or employees to cease, in a safe manner, to
perform the work, and as soon as practicable inform a
supervisor that the direction has been given.

Where a supervisor is informed under paragraph (1)(a) of athreat
to the health and safety of one or more of the employees, the
supervisor must take such action as he or she considers appropriate
to remove that threat, and any such action may include directing
the employee or employees to cease, in a safe manner, to perform
the work.

Where a health and safety representative:

(a) isunableto agree with a supervisor whom the representative
has informed under paragraph (1)(a) of athreat to the health
or safety of persons performing work, and who has taken
such action as the supervisor considers appropriate to remove
that threat, that the action taken was sufficient to remove that
threat; or

(b) isunable to agree with a supervisor whom the representative
has informed under paragraph (1)(b) that there is aneed for a
direction under that paragraph;

the representative or the supervisor may make a request to
Comcare or to an investigator that an investigation be conducted of
the work that is the subject of the disagreement.

As soon as possible after arequest is made, an investigation must
be conducted of the work that is the subject of the disagreement,
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and the investigator conducting the investigation must make such
decisions, and exercise such powers, under Part 4 as the
investigator considers necessary in relation to the work.

38 Directionsto perform other work

Where an employee has ceased to perform work, in accordance
with adirection by a health and safety representative under
paragraph 37(1)(b), not being a cessation of work that continues
after:

(a) the health and safety representative has agreed with a person
supervising work at the workplace where the work was being
performed, that the cessation of work was not, or is no
longer, necessary; or

(b) aninvestigator has, under subsection 37(4), made a decision
that has the effect that the employee should perform the
work;

the employer may direct the employee to perform suitable
aternative work, and the employee is to be taken, for all purposes,
to be required to perform that other work under the terms and
conditions of the employee’ s employment.
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Part 4—Advice, investigations and inquiries
Division 1—Advice

38A Comcare may advise employers etc.

Comcare may advise employers, employees or contractors, either
on its own initiative or on request, on occupational health and
safety matters affecting those employers, employees or contractors.

39 Referral of persons seeking adviceto experts

If:

(@) Comcare has been requested to advise an employer,
employee or contractor about an occupational health and
safety matter; and

(b) Comcare considers that a person other than a member of the
staff of, or a consultant to, Comcare has special knowledge or
experience relevant to the request;

Comcare may refer the employer, employee or contractor to the
person.
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Division 2—Investigations

40 Appointment of investigators

(1) Thereareto be such investigators as are necessary from time to

time.

(2) Comcare may, by instrument in writing, appoint:

(&) amember of the staff of Comcare; or

(b) aperson having knowledge of, and experience in, matters
relating to occupational health and safety;

to be an investigator.

(3) The appointment of a person ceasesto have effect if:

(4)

()

(6)

(&) Comcare revokes the appointment; or

(b) the person, by written notice given to Comcare, resigns the
appointment.

The Commission may, by notice published in the Gazette, give
directions specifying the manner in which, and any conditions
subject to which, powers conferred on investigators under this Part
are to be exercised and where it does so, the powers of
investigators must be exercised in accordance with those
directions.

Comcare may, by notice in writing, impose restrictions, not being
restrictions inconsistent with any direction in force under
subsection (4), on the powers that are conferred on a particul ar
investigator under this Part, being an investigator who is not a
member of the staff of Comcare, and where it does so, the powers
of theinvestigator are, for the purposes of this Act, to be taken to
have been restricted accordingly.

Comcare must issue to an investigator an identity cardin a
prescribed form.

(7) Aninvestigator must carry the identity card at all times when

(8)

exercising powers or performing functions as an investigator.

The regulations may regulate the appointment, and prescribe the
qualifications, of investigators.
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41 Investigations

(1) Aninvestigator who isamember of the staff of Comcare may, at
any time, conduct an investigation:

(a) to ascertain whether the requirements of, or any requirements
properly made under, the Act or the regulations are being
complied with; or

(b) concerning abreach or possible breach of this Act or the
regulations; or

(c) concerning an accident or dangerous occurrence that has
happened in the performing of work for an employer.

(2) Comcare or the Commission may direct an investigator who is not
amember of the staff of Comcare to conduct an investigation:

(a) to ascertain whether the requirements of, or any requirements
properly made under, the Act or the regulations are being
complied with; or

(b) concerning abreach or possible breach of this Act or the
regulations; or

(c) concerning an accident or dangerous occurrence that has
happened in the performing of work for an employer;

and the investigator must conduct an investigation accordingly,
unless:

(d) inthe case of adirection given by Comcare—Comcare or the
Commission revokes the direction; or

(e) inthe case of adirection given by the Commission—the
Commission revokes the direction.

(8) Comcare or the Commission may, in writing, direct an investigator,
whether a member of the staff of Comcare or not, to conduct an
investigation concerning the occupational health and safety
policies and practices of an Entity, a Commonwealth authority or a
non-Commonwealth licensee, and the investigator must conduct an
investigation accordingly, unless:

(a) inthe case of adirection given by Comcare—Comcare or the
Commission revokes the direction; or

(b) inthe case of adirection given by the Commission—the
Commission revokes the direction.

(4) Before Comcare or the Commission gives a direction under
subsection (3), the body about to give the direction must inform the
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principal officer of the Entity, or the chief executive officer of the
Commonwealth authority or of the non-Commonwealth licensee,
as the case may be, of:
(a) thefact that an investigation of the Entity or authority isto be
conducted; and

(b) the subject matter of the proposed investigation.

(5) Anemployee representative in relation to an employee may, if
requested by the employee, make a request to Comcare or to the
Commission that an investigation be conducted at aworkplace at
which the employee performs work for an employer.

42 Power of entry

(1) Inconducting an investigation, an investigator may, to the extent
that it is reasonably necessary to do so in connection with the
investigation, enter, at any reasonable time during the day or night,
aworkplace and:

(a) search the workplace; or

(b) inspect, examine, take measurements of or conduct tests
concerning the workplace or any plant, substance or thing at
the workplace; or

(c) take photographs, or make sketches, of the workplace or any
plant, substance or thing at the workplace.

(2) Immediately upon entering the workplace, an investigator must
take all reasonable steps to notify:

(a) the person whoisfor the time being in charge of operations
at the workplace; and

(b) if thereisahealth and safety representative for a designated
work group in which thereisincluded an employee
performing, at the workplace, work to which the
investigation may relate—that representative;

of the purpose for which the investigator has entered the
workplace, and must, upon being requested to do so by the person
referred to in paragraph (@), produce for inspection by that person:
(c) theinvestigator’sidentity card; and
(d) acopy of the Commission’swritten direction (if any) to
conduct the investigation; and
(e) acopy of therestrictions (if any) imposed on the powers of
the investigator under subsection 40(5).
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(3) Where an investigator who has entered a workplace failsto
produce documents for inspection as required by subsection (2)
upon being requested to do so in accordance with that subsection,
the investigator ceases to be entitled to remain at the workplace.

43 Power torequire assistance and information

(1) Aninvestigator may, to the extent that it is reasonably necessary to
do so in connection with the conduct of an investigation, require:

(a) theprincipal officer of an Entity or the chief executive officer
of a Commonwealth authority or of a non-Commonweslth
licensee; or

(b) any person representing a principal officer or chief executive
officer; or

(c) any owner or occupier of aworkplace at which the
investigation is being conducted; or

(d) any employee or contractor;

to give to the investigator reasonable assistance, to answer any
guestions put by the investigator, and to give to the investigator
any documents requested by the investigator or copies of such
documents, in connection with the conduct of the investigation.

(2) A person must comply with arequirement made of the person
under subsection (1).

Note: A person who breaches subsection (2) may be subject to civil action or
acriminal prosecution (see Schedule 2).

(3) If aperson gives an investigator documents or copies of documents
under subsection (1), the investigator must return them to the
person as soon as practicable after:

(a) they are no longer needed in connection with the conduct of
the investigation; and
(b) either:

(i) adecisionis made by the investigator not to use the
documents or copies in evidence for proceedings for an
offence against this Act or the regulations; or

(ii) the documents or copies have been used in such
proceedings.
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44 Power to take possession of plant, take samples of substances etc.

(1) Inconducting an investigation, an investigator may, to the extent
that it is reasonably necessary for the purposes of inspecting,
examining, taking measurements of or conducting tests concerning,
any plant, substance or thing at a workplace in connection with the
investigation:

(a) take possession of the plant, substance or thing and remove it
from the workplace; or

(b) take asample of the substance or thing and remove that
sample from the workplace.

(2) Upon taking possession of plant, a substance or athing, or taking a
sample of a substance or thing, the investigator shall, by noticein
writing, inform:

(@) the employer for which work is performed using the plant,
substance or thing; and

(b) where the plant, substance or thing is owned by a person
other than an employer—that person; and

(c) if thereisahealth and safety representative for a designated
work group in which thereisincluded an employee
performing, at the workplace, work to which the
investigation relates—that representative;

of the taking of possession or the taking of the sample, as the case
may be, and the reasons for it.

(3) Where an investigator gives a notice to an employer under
subsection (2) concerning any plant, substance or thing of which
the investigator has taken possession, the employer must cause a
copy of the naotice to be displayed in a prominent place at the
workplace from which the plant, substance or thing was removed.

(4) Wherethe investigator takes possession of plant, a substance or a
thing at aworkplace for the purpose of inspecting, examining,
taking measurements of or conducting tests concerning, the plant,
substance or thing, the investigator must:

(a) ensure that the inspection, examination, measuring or testing
is conducted as soon asis reasonably practicable after the

investigator takes possession of the plant, substance or thing;
and
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(b) return the plant, substance or thing to the workplace as soon
asisreasonably practicable after the inspection, examination,
measuring or testing has been compl eted.

(5) Assoon asisreasonably practicable after the completion of any
such inspection, examination, measurement or testing, the
investigator must give, to each person to whom the investigator is
required under subsection (2) to notify of the removal, awritten
statement setting out the results of the inspection, examination,
measurement or testing.

45 Power to direct in writing that workplace etc. not be distur bed

(1) Inconducting an investigation, an investigator may, if he or sheis
satisfied that it is reasonably necessary to give a direction under
this subsection in order to:

(& remove an immediate threat to the health or safety of any
person; or
(b) allow the inspection, examination or taking of measurements
of, or conducting of tests concerning, a workplace or any
plant, substance or thing at a workplace;
direct, by written notice given to the person who is, or who may
reasonably be presumed to be, for the time being in charge of
operations at the workplace, that the person ensure that:
(c) aparticular workplace, or a specified part of a particular
workplace; or
(d) particular plant, or a particular substance or thing;
not be disturbed for the period, specified in the direction, that is, in
the investigator’ s opinion, necessary in order to remove the threat
or to allow the inspection, examination, measuring or testing to
take place.

(2) Thedirection may be renewed by the giving of another direction
under subsection (1) in the same terms.

(3) Where an investigator gives a notice to a person under
subsection (1), that person must cause the notice to be displayed in
aprominent place at the workplace:
(a) thatis, or aspecified part of which is, under the notice, to be
left undisturbed; or
(b) at which the plant, substance or thing that is, under the
notice, to be left undisturbed, is located;
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until the direction has expired, been revoked or been varied.

(4) Assoon asisreasonably practicable after giving the direction, the
investigator must take all reasonable steps to notify:

(@) where the workplace, plant, substance or thing to which the
direction relates is owned by a person other than an
employer—that person; and

(b) if thereisahealth and safety representative for a designated
work group in which there isincluded an employee
performing work:

(i) at aworkplace or a part of aworkplace; or
(ii) involving the plant, substance or thing;
to which the direction relates—that representative;
of the giving of the direction and the reasons for giving the
direction.

(5) Anemployer who has control over the workplace, plant, substance
or thing to which the direction relates, and whose employees use
the workplace, plant, substance or thing in the performance of
work for the employer, must ensure the direction is complied with.

Note: An employer who breaches subsection (5) may be subject to civil
action or acriminal prosecution (see Schedule 2).

(6) The direction must include the reasons for the giving of the
direction.

(7) Aninvestigator may revoke or vary adirection given under this
section by giving awritten notice to that effect to the person who
is, or who may reasonably be presumed to be, for the time being in
charge of operations at the workplace.

(8) If adirectionisvaried:
(a) acopy of thetext of the origina direction and any variations
to it must be included in the notice; and
(b) the person to whom the written notice is given must cause
that notice to be displayed in a prominent place at the
workplace:
(i) thatis, or aspecified part of which is, under the notice,
to be left undisturbed; or
(i) at which the plant, substance or thing that is, under the
notice, to be left undisturbed, islocated;
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until the direction has expired, been revoked or been varied;
and

(c) theinvestigator must take all reasonable steps to notify
people who were notified of the giving of the direction under
subsection (1) of the variation of the direction and the terms
of the varied direction.

45A Power to direct orally that workplace etc. not be disturbed

(1) Aninvestigator may orally direct the person who is, or who may
reasonably be presumed to be, for the time being in charge of
operations at the workplace to ensure that a workplace, a part of a
workplace, plant, a substance or athing not be disturbed for a
specified period if the investigator:

() considers on reasonable grounds that it is necessary to give
the oral direction in order to:

(i) remove animmediate threat to the health or safety of
any person; or

(if) allow the inspection, examination or taking of
measurements of, or conducting of tests concerning, a
workplace or any plant, substance or thing at a
workplace; and

(b) considers on reasonable grounds that there is not adequate
time available to make a direction by written notice under
section 45.

(2) The specified period:

(a8) must be no longer than the period that the investigator
considers on reasonable grounds is necessary in order to
remove the threat or to alow the inspection, examination,
measuring or testing to take place; and

(b) must end no later than 48 hours after the direction is given.

(3) Anemployer who has control over the workplace, plant, substance
or thing to which the direction relates, and whose employees use
the workplace, plant, substance or thing in the performance of
work for the employer, must ensure the direction is complied with.

Note: If an employer breaches subsection (3), the employer may be subject
to civil action or acriminal prosecution (see Schedule 2).

(4) The oral direction ceases to have effect at the earliest of the
following times:

Occupational Health and Safety Act 1991 65



Part 4 Advice, investigations and inquiries
Division 2 Investigations

Section 46

(a) thetime when the specified period under subsection (2) ends;

(b) thetime when the oral direction is revoked under
subsection (5);

(c) thetimewhen adirection under section 45 is given if that
direction is made for the purposes of the same investigation
and in respect of:

(i) the same workplace, part of aworkplace, plant,
substance or thing; and
(ii) the same threat, inspection, examination, measuring or
testing;
asthe oral direction.

(5) Thedirection may be revoked by informing the person whois for
the time being in charge of operations at the workplace that the
direction is revoked.

(6) Thedirection cannot be renewed or varied and no other direction
under this section may be made for the purposes of the same
investigation and in respect of:

(a) the same workplace, part of aworkplace, plant, substance or
thing; and
(b) the same threat, inspection, examination, measuring or
testing;
as the first-mentioned direction.

46 Power to issue prohibition notices

(1) Where, having conducted an investigation, an investigator forms
the opinion that it is reasonably necessary to issue a prohibition
notice to an employer in order to remove an immediate threat to the
health or safety of any person, the investigator may issue such a
notice, in writing, to the employer.

(2) The notice must be issued to the employer by giving it to the
person who is, or who may reasonably be presumed to be, for the
time being in charge of the activity, undertaken by the employer, in
respect of which, in the investigator’s opinion, the threat to health
or safety has arisen.
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(3) The notice must:

(a) specify the activity in respect of which, in the investigator’s
opinion, the threat to health or safety has arisen, and set out
the reasons for that opinion; and

(b) either:

(i) direct the employer to ensure that the activity is not
engaged in; or
(i) direct the employer to ensure that the activity is not
engaged in in a specified manner, being a manner that
may relate to any one or more of the following:
(A) any workplace, or part of aworkplace, at which
the activity is not to be engaged in;
(B) any plant or substance that is not to be used in
connection with the activity;
(C) any procedure that is not to be followed in
connection with the activity; and
(c) specify aperiod for compliance with the notice that the

investigator considers on reasonable grounds is sufficient to
enable compliance.

(4) The employer must ensure that, to the extent that the notice relates
to any matter over which the employer has control, the noticeis
complied with.

Note: An employer who breaches subsection (4) may be subject to civil
action or acriminal prosecution (see Schedule 2).

(5) Where aninvestigator is satisfied that action taken by an employer
to remove the threat to health and safety that caused the notice to
beissued is not adequate to remove that threat, the investigator
must inform the employer accordingly.

(6) The natice ceases to have effect when:

(8 aninvestigator notifies the employer that the investigator
considers that the employer has taken adequate action to
remove the threat to health or safety that caused the notice to
beissued; or

(b) thenoticeisrevoked under subsection (11).

(7) Inmaking a decision under subsection (5), an investigator may
exercise such of the powers of an investigator conducting an
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investigation as the investigator considers necessary for the
purposes of making the decision.

(8) The notice may specify action that may be taken in order to satisfy
an investigator that adequate action has been taken to remove the
threat to health and safety that caused the notice to be issued.

(9) The employer must:

(a) giveacopy of the natice to each health and safety
representative (if any) for agroup of the employer’s
employees performing work that is affected by the notice;
and

(b) cause acopy of the notice to be displayed, until the notice
has expired, been revoked or been varied, in a prominent
place at or near each workplace at which that work isbeing
performed.

(10) Where the notice relates to any workplace, plant, substance or
thing that is owned by a person other than an employer, the
investigator must, upon issuing the notice, give a copy of the notice
to that person.

(11) Aninvestigator may revoke or vary anotice (the original notice)
given under this section by giving awritten notice (the new notice)
to that effect to the person who is, or who may be presumed on
reasonable grounds to be, for the time being in charge of the
activity in respect of which the original notice was issued.

(12) If the original noticeis varied:

(a) the new notice must set out the text of the original notice and
the variationsto it; and

(b) thetext of the new notice must specify a period for
compliance with the new notice that the investigator
considers on reasonable grounds is sufficient to enable
compliance; and

(c) the employer must cause a copy of the new notice to be
displayed, until the new notice has expired, been revoked or
been varied, in aprominent place at or near each workplace
at which work affected by the notice is being performed; and

(d) theinvestigator and employer must take all reasonable steps
to give a copy of the new notice to each person to whom they
gave copies of the original notice.

68 Occupational Health and Safety Act 1991



Advice, investigations and inquiries Part 4
Investigations Division 2

Section 47

47 Power toissue improvement notices

(1) Where, having conducted an investigation, an investigator forms
the opinion that a person:

(a) isbreaching a provision of this Act or the regulations; or
(b) has breached a provision of this Act or the regulationsand is
likely to breach that provision again;
the investigator may issue an improvement notice, in writing, to the
person (in this section called the responsible person).

(2) Where the responsible person is an employer but it is not
reasonably practicable to issue the notice to the employer by giving
it to the employer, the improvement notice may be issued to the
employer by giving it to the person who is, or who may reasonably
be presumed to be, for the time being in charge of the activity,
undertaken by the employer, in connection with which, in the
investigator’ s opinion, the employer is breaching, or islikely to
breach, this Act or the regulations and, where the noticeis so
issued, a copy of the notice must be given to the employer as soon
as practicabl e thereafter.

(2A) The notice has effect as soon asit is given to a person under
subsection (1) or (2).

(3) The notice must:

(@) specify the breach of the provision of this Act or the
regulations that, in the investigator’ s opinion, is occurring or
islikely to occur, and set out the reasons for that opinion; and

(b) specify aperiod, being a period that is, in the investigator’s
opinion, reasonable, within which the responsible personisto
take the action necessary to prevent any further breach of the
provision or to prevent the likely breach of the provision, as
the case may be.

(4) The notice may specify action that the responsible person isto take
during the period specified in the notice under paragraph (3)(b).

(5) Where, intheinvestigator’s opinion, it is appropriate to do so, the
investigator may, in writing and before the end of the period,
extend the period specified in the notice.
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(6) The responsible person must ensure that, to the extent that the
notice relates to any matter over which the person has control, the
notice is complied with.

Note: A responsible person who breaches subsection (6) may be subject to
civil action or a criminal prosecution (see Schedule 2).

(8) Wherethe noticeisissued to an employer, the employer must:

(a) giveacopy of the natice to each health and safety
representative for a designated work group of the employer’s
employees performing work that is affected by the notice;
and

(b) cause acopy of the notice to be displayed, until the notice
has expired, been revoked or been varied, in a prominent
place at or near each workplace at which that work isbeing
performed.

(9) Upon issuing the notice, the investigator must give a copy of the
notice to:

(@) where the notice isissued to an employee in connection with
work performed by the employee for an employer—that
employer; and

(b) where the notice relates to any workplace, plant, substance or
thing that is owned by a person, not being the responsible
person or a person who is an employer referred to in
paragraph (a)—that owner; and

(c) wherethe notice isissued to a person (not being an
employer) who owns any workplace, plant, substance or
thing by reason of which abreach of this Act or the
regulations has occurred or is likely to occur—the employer
of the employees who work in that workplace or who use that
plant, substance or thing.

(10) Aninvestigator may revoke or vary anotice (the original notice)
given under this section by giving awritten notice (the new notice)
to that effect to the person who is, or who may reasonably be
presumed to be, for the time being in charge of the activity in
respect of which the original notice was issued.

(11) If the original noticeis varied:

(a) the new notice must set out the text of the original notice and
the variations to it; and
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(b) thetext of the new notice must specify a period that the
investigator considers is reasonable, within which the
employer must comply with the new notice; and

(c) the employer must cause a copy of the new notice to be
displayed, until the new notice has expired, been revoked or
been varied, in aprominent place at or near each workplace
at which work affected by the new notice is being performed,;
and

(d) theinvestigator and employer must take all reasonable steps
to give acopy of the new notice to each person to whom they
gave copies of the original notice.

48 Appeals

(1) Where aninvestigator, in conducting an investigation or having
conducted an investigation:
(a) decides, under section 29, to confirm or vary a provisional
improvement notice; or
(b) decides, under section 44, to take possession of plant, a
substance or athing at aworkplace; or
(c) decides, under section 45, to direct that aworkplace, a part of
aworkplace, plant, a substance or athing not be disturbed; or
(ca) decides, under section 45, to revoke or vary adirection that a
workplace, apart of aworkplace, plant, a substance or a
thing not be disturbed; or
(cb) decides, under section 45A, to direct that aworkplace, a part
of aworkplace, plant, a substance or a thing not be disturbed;
or
(d) decides, under section 46, to issue a prohibition notice; or
(da) decides, under section 46, to revoke or vary a prohibition
notice; or
(e) decides, under section 46, that an employer to whom a
prohibition notice has been issued has not taken adequate
action to remove the threat to health and safety that caused
the notice to be issued; or
(f) decides, under section 47, to issue an improvement notice; or
(fa) decides, under section 47, to revoke or vary an improvement
notice;
an appeal against the decision may be made, by notice in writing,
to the reviewing authority by:
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(g) an employer affected by the decision; or

(h) aperson to whom a notice has been issued under subsection
29(2) or 47(1); or
() the health and safety representative for a designated work
group in which isincluded an employee affected by the
decision; or
(I) an employee representative in relation to the designated work
group that includes an employee affected by the decision
who has requested the employee representative to make the
appeal; or
(m) if thereis no such designated work group and an employee
affected by the decision has requested an employee
representative in relation to the employee to make the
appeal—that empl oyee representative; or
(n) aperson who owns any workplace, plant, substance or thing
to which the decision referred to in paragraph (a), (b), (c) or
(f) relates.

(2) Where an investigator, having conducted an investigation:

(a) decides, under section 29 to cancel a provisiona
improvement notice; or

(b) decides, under section 46, that an employer to which a
prohibition notice has been issued has taken adequate action
to remove the threat to health and safety that caused the
notice to be issued;

an appeal against a decision may be made, by notice in writing, to
the reviewing authority by:

(c) the health and safety representative for a designated work
group in which isincluded an employee affected by the
decision; or

(d) if an employee affected by the decision has requested an
employee representative in relation to the designated work
group to make the appeal—that employee representative; or

(e) if thereisno such designated work group and an employee
affected by the decision has requested an employee
representative in relation to the employee to make the
appeal—that employee representative.

() Subject to this section, the making of an appeal against adecision
referred to in subsection (1) or (2) does not affect the operation of
the decision or prevent the taking of action to implement the
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decision, except to the extent that the reviewing authority makes an
order to the contrary.

(4) Where the decision appealed against is a decision, under
section 47, to issue an improvement notice, the operation of the
decision is suspended pending determination of the appeal, except
to the extent that the reviewing authority makes an order to the
contrary.

(5) Where the decision appealed against is a decision of an
investigator, under section 29, to confirm or vary a provisiona
improvement notice the operation of which has been suspended
pending the investigation of the matter to which the notice relates
by the investigator, the operation of the notice is further suspended
pending determination of the appeal, except to the extent that the
reviewing authority makes an order to the contrary.

(6) Thereviewing authority may affirm or revoke the decision
appealed against under subsection (1) or (2) and may, if it revokes
the decision, substitute for the decision such other decision, being a
decision of the kind appealed against, asit thinks appropriate.

(7) Wherethe decision isvaried, revoked or revoked with the
substitution of another decision, the decision is to be taken to have
effect, and to always have had effect, accordingly.

(8) Wherethe decision appealed against is a decision, under
section 44, to take possession of plant, substance or athing at a
workplace, and the decision is not affirmed, the investigator who
made the decision must ensure that, to the extent that the decision
is not affirmed, the plant, substance or thing is returned to the
workplace as soon asis reasonably practicable.

49 Liability of investigators

An investigator is not subject to any civil liability in respect of any
act done, in good faith, in connection with:
(a) the conduct of an investigation by the investigator; or

(b) the exercise of any of hisor her powers under this Part in
relation to the investigation.

Occupational Health and Safety Act 1991 73



Part 4 Advice, investigations and inquiries
Division 2 Investigations

Section 50

50 Noticesnot to be tampered with or removed

A person must not:

(a) tamper with any notice, or copy of anotice, that has been
displayed under subsection 44(3), 45(3), 45(8), 46(9), 46(12),
47(8) or 47(11) while that notice is so displayed; or

(b) remove any natice, or copy of anotice, that has been so
displayed:

(i) inthe case of anotice displayed under subsection
44(3)—until the plant or thing to which the notice
relatesis returned to the workplace from which it was
removed; or

(i) inthe case of anotice displayed under subsection 45(3),
45(8), 46(9), 46(12), 47(8) or 47(11)—before the notice,
or direction to which the notice relates, as the case
requires, has expired or been revoked or a new notice
issued following the variation of the notice or direction.

Note: A person who breaches section 50 may be subject to a criminal
prosecution (see Schedule 2).

51 Arrangementswith Statesfor services of State officers

Arrangements may be made in accordance with section 71 of the
Public Service Act 1999 for officers of the Public Service of a State
or Territory to exercise the powers and perform the duties of
investigators under this Part.
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Division 3—Inquiriesand reports

52 Application

This Division (other than section 53) does not apply to a
Government business enterprise or a non-Commonwealth licensee.

53 Report of investigation

(1) Where aninvestigator has conducted an investigation, the
investigator must, as soon as is reasonably practicable, prepare a
written report relating to the investigation and give the report to the
Commission.

(2) Thereport must include:
(a) theinvestigator’s conclusions from conducting the
investigation and the reasons for those conclusions; and
(b) any recommendations that the investigator wishes to make
arising from the investigation or those conclusions; and

(c) such other matters, if any, as are prescribed.

(3) Assoon asisreasonably practicable after receiving the report, the
Commission must:

(@) giveacopy of the report, together with any written
comments that it wishes to make, to the employer; and

(b) if the employer isthe Commonwealth or a Commonwealth
authority and the Commission thinks it appropriate to do
so—qive acopy of the report, together with those comments
(if any), to the responsible Minister in relation to the
employer.

(4) The Commission may, in writing, request the employer to provide
to the Commission, within a reasonable period specified in the
request, particulars of:

(a) any action that is proposed to be taken as aresult of the
conclusions or recommendations contained in the report; and
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(b) where a notice has been issued under section 46 or 47 in
relation to work being performed for the employer—any
action that has been taken, or that is proposed to be taken, in
respect of that notice;

and the employer must comply with the request.

(5) Assoon asisreasonably practicable after the receipt of areport,
the employer must give a copy of the report together with any
written comment made by the Commission relating to the report:

(a) if thereisat least one health and safety committee established
in respect of some or all of the employer’s employeesto
whose work the report relates—to each such committee; and

(b) if thereisno such committee established in respect of some
or al of the employer’ s employees to whose work the report
relates, but some or all of those employees (in respect of
which there is no such committee) are included in at least one
designated work group for which there is a health and safety
representative—to each such health and safety representative.

54 Power to obtain infor mation and documents

(1) Where the Commission has reason to believe that aperson is
capable of giving information or producing documents relevant to
amatter dealt with in areport under subsection 53(1), the
Commission may, at any time after receiving the report and before
commencing an inquiry under section 55, by notice in writing
served on that person, require that person at such place, and within
such period or on such date and at such time, as are specified in the
notice, to give to the Commission any such information or to
produce to the Commission any such documents.

(2) A person must comply with arequirement under subsection (1).

Note: A person who breaches subsection (1) may be subject to a criminal
prosecution (see Schedule 2).

55 Commission may conduct public inquiry

(1) The Commission may, at any time after receiving areport under
subsection 53(1) and before preparing a report under section 65,
conduct an inquiry into any matter arising out of the
first-mentioned report.
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(2) The Commission may hold the whole or any part of an inquiry in
privateif, in the opinion of the Commission, it is necessary or
desirable in the public interest to do so.

(3) Where proceedings are held in private, the Commission may
inform itself on any matter in such manner asit thinksfit.

(4) Where proceedings are held in public:

(a) evidence in the proceedings must, subject to this subsection,
be taken on oath or affirmation; and

(b) the Commission may, if it thinks fit, permit a person
appearing as awitness to give evidence by tendering, and
verifying by oath or affirmation, awritten statement; and

(c) where the Commission considers that the attendance of a
person as a witness would cause serious hardship to the
person, the Commission may permit the person to give
evidence by sending to the Commission a written statement,
verified in such manner as the Commission directs; and

(d) where evidence is given by awritten statement in accordance
with paragraph (b) or (c), the Commission must make
available to the public in such manner as the Commission
thinks fit the contents of the statement, other than any matter
as to which the Commission is satisfied that its publication
would be contrary to the public interest by reason of its
confidential nature or any other reason.

(5) Subject to this section:

(a) the procedure to be followed at an inquiry is within the
discretion of the Commission; and

(b) the Commission is not bound by the rules of evidence.

56 Power to summon witnesses

A member of the Commission may, by instrument in writing,
summon a person to appear before the Commission at atime and
place specified in the summons to give evidence and produce such
documents (if any) as are referred to in the summons.

57 Failure of witnessto attend

(1) A person served with a summons under section 56 must not:
(a) fail to attend as required by the summons; or
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(b) fail to appear and report from day to day.

Note: A person who breaches section 57 may be subject to acriminal
prosecution (see Schedule 2).

58 Power to administer oath or affirmation

A member of the Commission may administer an oath or
affirmation to a person appearing as a witness.

59 Failureto besworn or to answer questions

(1) A person appearing as awitness must not:
(a) fail to comply with arequirement by a member of the
Commission to be sworn or to make an affirmation; or
(b) fail to answer aquestion that he or sheis required to answer
by amember of the Commission; or
(c) fail to produce a document that he or she was required to
produce by a summons served on him or her.

Note: A person who breaches section 59 may be subject to a criminal
prosecution (see Schedule 2).

60 Protection of members and witnesses

(1) A member of the Commission has, in the exercise of powers and
the performance of duties and functions as a member in relation to
an inquiry, the same protection and immunity as a Justice of the
High Court.

(2) Subject to this Act, a person appearing as a witness has the same
protection, and is, in addition to the penalties provided by this Act,
subject to the same liabilities, as awitness in proceedings in the
High Court.

61 Contempt of Commission

A person must not:

(a) insult or disturb a member of the Commission in the exercise
of hisor her powers or the performance of hisor her
functions or duties as a member of the Commission; or

(b) interrupt an inquiry; or

(c) useinsulting language towards a member of the Commission;
or
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(d) create adisturbance, or take part in creating or continuing a
disturbance, in a place where the Commission is holding an
inquiry; or

(e) do any other act or thing that would, if the Commission were
acourt of record, constitute a contempt of that court.

Note: A person who breaches section 61 may be subject to a criminal
prosecution (see Schedule 2).

62 Powersof Commission in relation to documents produced

(1) A member of the Commission may inspect any books or
documents furnished to the Commission for the purposes of the
performance of its functions under this Act or produced at an
inquiry and may make copies of, or take extracts from, those books
or documents.

(2) A book or document so furnished may be retained by the
Commission for such reasonable period asis necessary for the
purposes of the Commission, but during that period the
Commission must permit a person otherwise entitled to possession
of the book or document to inspect, make copies of, and take
extracts from, the book or document at such places and times as the
Commission thinks appropriate.

63 Allowances to withesses

A person served with a summons under section 56 is entitled to be
paid by the Commonwealth such allowances for travelling and
other expenses as are prescribed.

64 Witness not to be prejudiced in employment

An employer must not:
(@) dismiss, or threaten to dismiss, an employee from his or her
employment; or
(b) do an act that resultsin an employee being injured in his or
her employment; or
(ba) threaten to injure an employeein his or her employment; or
(c) prejudice, or threaten to prejudice, an employeein hisor her
employment;
because the employee:
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(d) has appeared, or proposes to appear, asawitness at an
inquiry; or
(e) hasgiven, or proposesto give, any evidence at an inquiry.

Note: A person who breaches section 64 may be subject to a civil action (see
Schedule 2).

65 Report to be given to Minister in certain circumstances

(1) Where, under subsection 53(4), the Commission has made a
reguest to an employer for particulars of any action proposed to be
taken as aresult of conclusions or recommendations contained in a
report under section 53 or taken or proposed to be taken in respect
of anotice issued under section 46 or 47 and:

(a) the employer fails, without reasonable excuse, to provide the
particulars within the period specified in the request; or
(b) the action taken or proposed to be taken is not, in the
Commission’ s opinion, adequate having regard to the duties
imposed by the Act and the regulations; or
(c) sofar asaction not yet taken is concerned—the Commission
forms the opinion that the action proposed to be taken as a
result of the conclusions or recommendations contained in
the report, or proposed to be taken in respect of anotice
issued under section 46 or 47, has not been taken within a
reasonable time;
the Commission may prepare and give to the Minister areport to
this effect, being areport that includes:
(d) acopy of the report under section 53; and
(e) acopy of any response by the employer to that request; and
(f) where the Commission has conducted an inquiry under
section 55—the findings of that inquiry.

(2) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the report is given to the Minister.

66 Report to begiven to Minister of failuresto comply with
directionsetc.

(1) Where the Commission forms the opinion that an employer has
failed to comply with:
(a) adirection given under section 45 or 45A; or
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(b) anoticeissued under section 46 or 47,

the Commission may prepare and give to the Minister areport to
this effect.

(2) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the report is given to the Minister.

67 Delegation by Commission

Where the Commission has, under the Safety, Rehabilitation and
Compensation Act 1988, delegated its powers under this Division,
this Division has effect asif any reference in this Division to the
Commission or to a member of the Commission were areference
to the person to whom the power has been delegated.
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67A Power of Commission to enter into arrangements

(1) The Commission may enter into an arrangement with the principal
officer of an Entity or a Commonwealth authority under which:
(a) the Commission will provide to the Entity or authority
specified services related to the performance by the
Commission of its functions under this Act; and

(b) the Entity or authority will pay such amount for the provision
of those services asis agreed between them.

(2) Any amount payable under such an arrangement is a debt due to
the Commonwealth and payable to Comcare.
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Division 2—Contributions

67B Estimates of contributions

(1) The Commission must prepare an estimate of the amount of
contribution to the cost of the administration of this Act by the
Commission that isto be paid by each Entity or Commonwealth
authority for each financial year to which this Division applies.

(2) Theestimate in relation to an Entity or authority for the financial
year referred to in subsection (4) may include an amount in respect
of the cost of the administration of this Act during the period from
the commencement of this Act to the commencement of that
financia year.

(3) Anestimateisto bein such form asthe Commission considers
appropriate or, if the Minister has given a direction as to the form
in which estimates are to be prepared under this section, in
accordance with the direction.

(4) The period starting on the date of commencement of this Part or
1 July 1992, whichever isthe later, and ending on 30 June 1993 is
taken to be afinancial year to which this Division applies.

(5) Thefinancial year starting on 1 July 1993 and each subsequent
financial year before the financial year starting on 1 July 2002 are
financial yearsto which this Division applies.

67C Amount of contribution

In estimating the amount of the contribution of an Entity or a
Commonwealth authority for afinancial year, the Commission
must have regard to:

(&) any information given to the Commission under section 96C
of the Safety, Rehabilitation and Compensation Act 1988;
and

(b) the costslikely to be incurred by the Commission, including
costs likely to be incurred by Comcare on behalf of the
Commission, in the performance or exercise of the functions
and powers of the Commission under this Act (other than
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section 67A) in relation to the Entity or authority during the
financial year; and

(c) the premiums (if any) paid or payable by the Entity or
authority under Division 4A of Part VI of the Safety,
Rehabilitation and Compensation Act 1988 for the financial
year; and

(d) the past, and estimated future, incidence and cost of injury or
disease suffered by, or accidents to, employees of the Entity
or authority in their workplace; and

(e) the money appropriated by the Parliament for the purposes of
the performance by the Commission of its functions under
this Act.

67D Information to be given to Commission

(1) The principal officer of an Entity or a Commonwealth authority
must, on written request by the Commission, give to the
Commission the information specified in the request, being
information needed by the Commission to enable it to prepare an
estimate under section 67C in relation to the Entity or authority for
afinancia year.

(2) Theinformation isto be given not later than a date specified in the
reguest, which must be not earlier than 21 days after the request is
made.

67E Review by Commission

(1) When the Commission prepares an estimate under section 67B, the
Commission must give a copy of the estimate to the principal
officer of the Entity or the Commonwealth authority to which the
estimate relates.

(2) If the principal officer objects to the estimate, the principal officer
may, by written notice of objection given to the Commission
within 14 days after receipt of the copy of the estimate, ask the
Commission to review the estimate.

(3) A notice of objection must set out the grounds of the objection.

(4) Assoon as practicable after receiving a notice of objection, the
Commission must:

(a) review the estimate to which the notice relates; and
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(b) give written notice of the result of the review to the principal
officer of the Entity or the Commonwealth authority
concerned.

(5) After reviewing an estimate the Commission must:
(@) confirm the estimate; or

(b) vary the estimate in such manner asit thinks fit and confirm
the estimate as so varied.

67F Review by Minister

Q) If:
() an estimatein relation to an Entity or a Commonwealth
authority has been reviewed under section 67E; and
(b) theprincipal officer of the Entity or the Commonwealth
authority objects to the estimate (or the estimate as varied as
aresult of the review);
the principal officer may, by written notice of objection given to
the Minister within 14 days after the date of the notice mentioned
in paragraph 67E(4)(b), ask the Minister to review the estimate, or
the estimate as so varied, as the case may be.

(2) A notice of objection must set out the grounds of the objection.

(3) Onreceipt of anotice of objection, the Minister must review the
estimate, or the estimate as varied under section 67E.

(4) After completing areview the Minister must:
(a) confirm the estimate that is the subject of the review; or

(b) vary that estimate in such manner as the Minister thinks fit
and confirm it as so varied.

67G Confirmation of estimates

(1) If the Commission is not required to review an estimate under
section 67E, the estimate is taken to have been confirmed, and the
confirmation is taken to have taken effect, immediately after the
end of the period of 14 days mentioned in subsection 67E(2).

(2) If the Commission confirms an estimate (or an estimate as varied
by it) under subsection 67E(5), the confirmation does not take
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effect if the Minister is required under section 67F to review the
estimate (or the estimate as so varied).

(3) If the Minister is not required under section 67F to review an
estimate (or an estimate as varied by the Commission), the
Commission’ s confirmation of the estimate (or the estimate as so
varied) takes effect immediately after the end of the period of 14
days mentioned in subsection 67F(1).

(4) The Minister’s confirmation of an estimate (or an estimate as
varied under section 67E or 67F) takes effect on the date of the
confirmation.

67H Payment of contribution

(1) If the confirmation of an estimate (or an estimate as varied under
section 67E or 67F) in relation to an Entity or a Commonwealth
authority for afinancia year takes effect:

(@) the Commission must give written notice to the principal
officer of the Entity or the authority accordingly; and

(b) the confirmed amount is the contribution of the Entity or
authority for that financial year.

(2) The contribution is payable within such period asis specified in the
notice referred to in paragraph (1)(a).

67J Penalty for late payment

(1) If acontribution isnot paidin full within the period referred toin
subsection 67H(2), the Entity or Commonwealth authority isliable
to pay, in addition to the contribution, a penalty equal to the
determined percentage of the sum of the unpaid contribution and
any unpaid penalty, calculated at the end of each month or part of a
month after the end of that period until the contribution is paid in
full.

(2) The determined percentage is such percentage as the Commission
determines with the approval of the Minister but not exceeding:

(a) 1.5%; or
(b) if another percentage is prescribed—that other percentage.
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67K Recovery of contribution and penalty

An amount of contribution, or of penalty under section 67J, isa
debt due to the Commonwealth and payable to Comcare.
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Part 5—M iscellaneous

68 Notification of accidents and danger ous occurrences

(1) If an employer is conducting an undertaking, and there arises out of
the conduct of the undertaking or out of work performed by an
employee in connection with the undertaking:

(a) an accident that causes the death of, or serious personal
injury to, any person; or

(b) an accident that causes an employee who performs work in
connection with the undertaking to be incapacitated from
performing work for a period prescribed for the purposes of
this paragraph; or

(c) adangerous occurrence;

the employer must, in accordance with the regulations, give to the
Commission such notice of the accident or dangerous occurrence
asthe regulations require.

(2) Without limiting the provision that may be made by regulations
made for the purposes of this section, the regulations (not being
regulations made for the purpose of paragraph (1)(b)) may include
provisions relating to:

() thetime within which notice of an accident or dangerous
occurrence must be given; and

(b) the manner in which the notice must be given; and
(c) theform of the notice.

69 Records of accidents and danger ous occurrencesto be kept

(1) Anemployer must maintain, in accordance with the regulations, a
record of each accident or dangerous occurrence in respect of
which the employer isrequired by section 68 to notify the
Commission.

(2) Without limiting the provision that may be made by regulations
made for the purposes of this section, such regulations may include
provision concerning:

(a) the nature of the contents of a record maintained under this
section; and
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(b) the period for which such arecord must be retained.

70 Codes of practice

(1) For the purpose of providing practical guidance to employers, the
Minister may approve codes of practice prepared by the
Commission or by any other body, and may amend or revoke any
code of practice so approved.

(2) Without limiting the generality of the matters that may be included
in codes of practice prepared by the Commission, the Commission
must, in respect of each advisory standard or code declared after
this subsection commences, as soon as practicable after that
advisory standard or code is declared, incorporate in a code of
practice prepared by the Commission for Ministerial approval
under this section so much of that advisory standard or code:

(a) asiscapable of relating to the employment of employees;
and

(b) as has not been applied, adopted or incorporated, with or
without modification, in regulations made for the purposes of
section 23.

(3) A code of practice incorporating a document (other than an
advisory standard or code) that is prepared by a body may
incorporate that document asin force at the time the code of
practice is approved or as amended by the body from time to time.

(4) Where the Minister approves or amends a code of practice
(including such a code as previously amended by the Minister), the
code as so approved or amended may be expressed by the Minister:

() to apply generdly; or

(b) to apply only to occupational health and safety mattersin an
areathat is, or among employees who are, specified by the
Minister in the instrument of approval.

(5) Wherethe Minister approves, amends or revokes a code of
practice, the Minister must:

(a) causeto be published in the Gazette a notice of the approval,
amendment or revocation of the code of practice, as the case
may be; and

(b) causeto belaid before each House of the Parliament, within
15 sitting days of that House after the day on which the
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(6)

(7)

(8)

(9)

notice is published in the Gazette, a document setting out the
code of practice as approved, including any document
incorporated in the code of practice under subsection (3), or
the amendment or revocation of the code of practice, asthe
case may be.

A document setting out a code of practice or an amendment or
revocation of a code of practiceis adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

The Commission must, at al times, ensure that there is available
for inspection at each of the offices of Comcare an up to date copy
of each document that isincorporated in a code of practice under
subsection (3).

A person isnot liable to any civil or criminal proceedings by
reason only that the person has failed to observe a provision of a
code of practice approved by the Minister.

In this section:

advisory standard or code means a national standard, or a code of
practice, that is declared by Safe Work Australia under item 2 of
Schedule 3 to the Safe Work Australia (Consequential and
Transitional Provisions) Act 2008.

71 Use of codes of practice in proceedings

Where in any proceedings under this Act it is alleged that a person
breached a provision of this Act or the regulationsin relation to
which an approved code of practice wasin effect at the time of the
aleged breach or failure:
(a) the approved code of practiceis admissible in evidencein
those proceedings; and
(b) if the court is satisfied, in relation to any matter which it is
necessary for the prosecution to prove in order to establish
the alleged breach, that:
(i) any provision of the approved code of practiceis
relevant to that matter; and
(ii) the person failed at any material time to observe that
provision of the approved code of practice;
that matter is to be taken as proved unless the court is
satisfied that in respect of that matter the person complied
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with that provision of this Act or the regulations otherwise

than by way of observance of that provision of the approved
code of practice.

72 Interference etc. with equipment etc.

(1) A person must not:
(@) interfere with or render ineffective; or

(b) require or otherwise cause another person to interfere with or
render ineffective;
any protective equipment or safety device provided for the health,
safety or welfare of employees or contractors at work.

Note: A person who breaches section 72 may be subject to acriminal
prosecution (see Schedule 2).

73 Employer not to levy employeesetc.

An employer must not levy, or permit to be levied, on any of the
employer’s employees any charge in respect of anything done or
provided, in accordance with this Act or the regulations, in order to
ensure the health, safety or welfare of the employees at work.

Note: An employer who breaches section 73 may be subject to civil action
(see Schedule 2).

74 Certain mattersto beincluded in annual reports

(1) Theannual report in relation to afinancial year:

(a) of each Entity through which the Commonwealth acts; and

(b) of each Commonwealth authority that is required, under the
Act or other law by or in accordance with which the authority
is established or incorporated, to prepare an annual report of
its activities with a view to that report being laid before each
House of the Parliament;

must include details of the following matters:

(c) the health and safety management arrangements of the Entity
or authority;

(d) initiatives taken during the year to ensure the health, safety
and welfare at work of employees and contractors of the
Entity or authority;

(da) health and safety outcomes (including the impact on injury
rates of employees and contractors of the Entity or authority)
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achieved as a result of initiatives mentioned under
paragraph (d) or previousinitiatives;

(e) statistics of any accidents or dangerous occurrences during
the year that arose out of the conduct of undertakings by the
Entity or authority and that required the giving of notice
under section 68;

(f) any investigations conducted during the year that relate to
undertakings carried on by the employer, including details of
al notices given to the employer under section 29, 46 or 47
during the year;

(g) such other matters as are required by guidelines approved on
behalf of the Parliament by the Joint Committee of Public
Accounts and Audit.

(2) Where an annual report of the activities of the Commonwealth
authority is not required, under the Act or other law by or in
accordance with which the authority is established or incorporated,
to be prepared with aview to its being laid before each House of
the Parliament, areport concerning details, in relation to the
authority in relation to a particular financial year, of the matters
referred to in subsection (1), must be attached:

(a) if acontrolling interest in the Commonwealth authority is
held, either directly or indirectly, by another Commonwealth
authority in respect of the activities of which an annual report
is so required to be prepared—to that annual report; or

(b) if acontrolling interest in the Commonwealth authority is not
so held—to the annual report of the Entity or an Entity,
administered by the responsible Minister for the
first-mentioned authority.

75 Annual report of Commission

The annual report of the Commission in respect of afinancial year
must contain a report on the operation of this Act and the
regulations during that year, being a report that includes:

(a) statistics, with appropriate details, of al accidents and
dangerous occurrences notified to the Commission during the
year under section 68; and

(c) statistics, with appropriate details, of all:

(i) investigations conducted; and
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(i) instances of the taking of possession of plant,
substances or things, or of the taking of samples of
substances or things under section 44; and

(iii) directions given under sections 45 and 45A; and
(iv) noticesissued under sections 46 and 47; and
(v) appealsinstituted under section 48 against investigators
decisions; and
(vi) requests made under subsection 53(4);
during the year; and
(d) particulars of any directions given by the Minister to the
Commission under subsection 12(2) during the year; and
(e) such other matters as are prescribed.

75A Annual report of Comcare

The annual report of Comcare in respect of afinancial year must
include:

() details of all prosecutions instituted under this Act and the
regulations during the year; and

(b) particulars of any directions given by the Minister to
Comcare under subsection 12A(2) during the year; and

(c) such other matters as are prescribed.

76 Employer not to dismiss etc. employees on certain grounds

(1) Anemployer must not:
(a) dismissan employee; or
(b) do an act that resultsin an employee being injured in his or
her employment; or
(c) prejudicialy alter the employee's position (whether by the
deduction or withholding of remuneration or by any other
means); or
(d) threaten to take action, in relation to the employee, that is
referred to in paragraph (a), (b) or (c);
because the employee:
(e) has complained or proposes to complain about a matter

concerning the health, safety or welfare of employees at
work; or
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(f) hasassisted or proposes to assist, by the giving of
information or otherwise, the conduct of an investigation; or

(9) has ceased, or proposes to cease, to perform work, in
accordance with adirection by a health and safety
representative under paragraph 37(1)(b), not being a
cessation or proposed cessation that continues after:

(i) the health and safety representative has agreed with a
person supervising work the subject of the direction,
that the cessation or proposed cessation was not, or is no
longer necessary; or

(ii) aninvestigator has, under subsection 37(4), made a
decision that has the effect that the employee should
perform the work.

Note: An employer who breaches this section may be subject to civil action
(see Schedule 2).

77 Institution of proceedings

(1) Proceedings for a breach of this Act or the regulations may be
instituted by Comcare or by an investigator.

(2) A hedth and safety representative for a designated work group
may request Comcare to institute proceedings for a breach of this
Act or the regulations in relation to the occurrence of an act or
omission if:

(a) aperiod of 6 months has elapsed since the act or omission
occurred; and

(b) the health and safety representative considers that the
occurrence of the act or omission constitutes a breach of this
Act or the regulations; and

(c) proceedingsin respect of the breach have not been instituted.

(2A) An employee representative in relation to a designated work group
may request Comcare to institute proceedings for a breach of this
Act or the regulations in relation to the occurrence of an act or
omission if:
(a) aperiod of 6 months has elapsed since the act or omission
occurred; and
(b) the employee representative considers that the occurrence of
the act or omission constitutes a breach of this Act or the
regulations; and
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(c) proceedingsin respect of the breach have not been instituted;
and

(d) an employee included in the group requests the employee
representative to request Comcare to institute the
proceedings.

(2B) A request under subsection (2) or (2A) must be in writing.

(3) Comcare must, within 3 months after receiving a request under
subsection (2) or (2A), advise the health and safety representative
or the employee representative, as the case may be, whether
proceedings under subsection (1) have been or will beinstituted or
give reasons why such proceedings will not be instituted.

78 Conduct of directors, servants and agents

(1) Where, in proceedings for abreach of this Act or the regulations, it
IS necessary to establish the state of mind of a body corporatein
relation to particular conduct, it is sufficient to show:

(a) that the conduct was engaged in by adirector, servant or
agent of the body corporate within the scope of hisor her
actual or apparent authority; and

(b) that the director, servant or agent had the state of mind.

(2) Any conduct engaged in on behalf of abody corporate by a
director, servant or agent of the body corporate within the scope of
his or her actual or apparent authority isto be taken, for the
purposes of proceedings for a breach of this Act or the regulations,
to have been engaged in also by the body corporate unless the body
corporate establishes that the body corporate took reasonable
precautions and exercised due diligence to avoid the conduct.

(3) Where, in proceedings for a breach of this Act or the regulations, it
is necessary to establish the state of mind of a person other than a
body corporatein relation to particular conduct, it is sufficient to
show:

(a) that the conduct was engaged in by a servant or agent of the
person within the scope of hisor her actual or apparent
authority; and

(b) that the servant or agent had the state of mind.

(4) Any conduct engaged in on behalf of a person other than a body
corporate by a servant or agent of the person within the scope of
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his or her actual or apparent authority isto be taken, for the
purposes of proceedings for a breach of this Act or the regulations,
to have been engaged in a so by the first-mentioned person unless
the first-mentioned person establishes that the first-mentioned
person took reasonable precautions and exercised due diligenceto
avoid the conduct.

(5) Where:
(@) aperson other than a body corporate is convicted of an
offence; and
(b) the person would not have been convicted of the offence if
subsections (3) and (4) had not been enacted;
the person is not liable to be punished by imprisonment for that
offence.

(6) A referencein subsection (1) or (3) to the state of mind of a person
includes areference to:
(@) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’s reasons for the intention, opinion, belief or
purpose.

79 Act not to giveriseto other liabilities etc.

Subject to section 80, nothing in this Act:

(a) confersaright of action in any civil proceedings (other than
proceedings under Part 1 of Schedule 2) in respect of any
breach of a provision of this Act or the regulations; or

(b) confersadefenceto an action in any civil proceedings (other
than proceedings under Part 1 of Schedule 2) or otherwise
affects aright of action in any civil proceedings (other than
proceedings under Part 1 of Schedule 2).

80 Effect of breach of Act etc. on contracts of employment etc.

(1) Subject to subsection (3), abreach of this Act or the regulations by
an employeeisto betaken, for all purposes, including, in the case
of a person appointed or engaged under the Public Service Act
1999 to be a breach of the terms and conditions upon which the
person is employed.
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(2) Subject to subsection (3), where a person who occupies an office or
position established by an Act, other than the Public Service Act
1999, breaches this Act or the regulations, that breach may be
taken into account in determining whether that person has been
guilty of misbehaviour for the purposes of that first-mentioned Act.

(3) Subsections (1) and (2) do not apply to abreach of this Act or of
the regulations constituted by arefusal or failure to do an act or
thing (other than an act or thing that a person is required to take al
reasonably practicable steps to do) where, because of an
emergency prevailing at the time of the refusal or failure, it was not
reasonably practicable to do that act or thing.

(4) Any term of acontract of employment that purports to exclude,
restrict or modify, or has the effect of excluding, restricting or
modifying, the application of this section in relation to the contract
isvoid.

81 Circumstances preventing compliance with Act may be defence
to prosecution

Where this Act or the regulations require any act or thing to be
done by a person, otherwise than in terms that require the person to
take all reasonably practicable steps to do that act or thing, itisa
defence to a prosecution of that person for refusing or failing to do
that thing if the person proves that, because of an emergency
prevailing at the time of the refusal or failure, it was not reasonably
practicable to do that act or thing.

82 Regulations

(1) The Governor-General may make regulations, not inconsistent with
this Act, prescribing all matters:

(a) required or permitted by this Act to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act;
and, without limiting the generality of the foregoing, may make
regulations prescribing:
(c) procedures for the election of persons, under section 25A, as
health and safety representatives; and

(f) the manner in which notices are to be served under this Act
or the regulations; and
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(g) formsfor the purposes of this Act or the regulations; and
(h) civil or criminal penalties, for a breach of the regulations, not
exceeding:
(i) 50 penalty unitsfor an individual; or
(ii) 250 penalty units for abody corporate.

(2) Where the Governor-General is satisfied that:

(a) apower or function is conferred on a person under alaw of
the Commonwealth or a State or Territory; and

(b) thisAct, or aprovision of this Act, prevents the proper
performance of that function, or the proper exercise of that
power;

the Governor-General may make regulations declaring that this Act
or that provision does not apply to that person, or does not apply to
that person in the circumstances specified in the regulations, and
regulations so made have effect accordingly.

(3) Regulations made under subsection (2) cease to have effect 5 years
after the day on which the regulations come into operation unless:
(a) they are sooner repealed; or
(b) they provide that they are to cease to have effect on a day
earlier than the first-mentioned day;
but regulations that are the same in substance as the regulations
that have ceased to have effect by virtue of this subsection may be
made under subsection (2) at any time after such regulations have
so ceased to have effect.

(4) Insubsection (2), this Act includes the regulations.
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Schedule 1—Government business
enterprises

Note:  Seesection 5 (definition of Government business enterprise).

Australian Industry Development Corporation
Australian Government Solicitor

Australian Postal Corporation

Defence Housing Australia
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Schedule 2—Civil and criminal proceedings
Part 1—Civil proceedings

1 Courtsthat may exercisejurisdiction under this Part

The only courts that may exercise jurisdiction under this Part are
the Federal Court of Australia and the Supreme Court of each State
or Territory.

2 Declarations of contravention

(1) If acourt considers that a person has breached one of the following
provisions, or was involved in such a breach, it must make a
declaration that the person has contravened this subclause:

(a) subsection 16(1) (duties of employersin relation to their
employees etc.);
(b) section 17 (duty of employersin relation to third parties);
(c) subsection 18(1) or 18(2) (duties of manufacturersin relation
to plant and substances);
(d) subsection 19(1) (duties of suppliersin relation to plant and
substances);
(e) subsection 20(1) (duties of person erecting or installing plant
in aworkplace);
(f) subsection 21(1) (duties of employeesin relation to
occupational health and safety);
(fa) section 23A (unlicensed operation of major hazard facilities);
(g) subsection 43(2) (requirement to provide assistance and
information);
(h) subsection 45(5) (reguirement to ensure compliance with
direction that workplace etc. not be disturbed);
(i) subsection 45A(3) (requirement to ensure compliance with
oral direction that workplace etc. not be disturbed);
(j) subsection 46(4) (requirement to ensure that prohibition
notice complied with);
(K) subsection 47(6) (requirement to comply with improvement
notice);
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Clause 3

() section 64 (requirement not to prejudice witnessesin
employment);
(m) section 73 (requirement not to levy employees etc.);
(n) section 76 (requirement not to dismiss etc. employees on
certain grounds);
(o) aprovision of the regulations specified in the regul ations to
be acivil penaty provision.

Note: Once a declaration has been made, the court can make a pecuniary
penalty order (see clause 3).

(2) Inproceedings for adeclaration of contravention under
subclause (1) in relation to a breach of section 76, if all the relevant
facts and circumstances, other than the reason for an action, are
proved, it lies on the person who allegedly breached that section to
establish that the action was not taken for that reason.

(3) A declaration of contravention made under subclause (1) must
specify the following:
(a) the court that made the declaration;
(b) that the subclause was contravened;

(c) any provision that the person who contravened that subclause
breached or was involved in breaching;

(d) the person who contravened that subclause;
(e) the conduct that constituted the contravention;

(f) the Entity, Commonwealth authority or non-Commonwealth
licensee to which the conduct related.

3 Declaration of contravention is conclusive evidence

A declaration of contravention is conclusive evidence of the
matters referred to in subclause 2(3).

4 Pecuniary penalty orders

(1) If acourt has declared, under subclause 2(1), a contravention of
that subclause by a person because the person breached, or was
involved in the breach of, a provision listed in that subclause, the
court may order the person to pay the Commonwealth a pecuniary
penalty.
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(2) The pecuniary penalty must not exceed the amount stated in the
table to be the maximum penalty in relation to the provision
concerned.

M aximum penalty for breach of provisionslisted in subclause 2(1)

Item  Provision the person breached, or Maximum penalty:
was involved in the breach of:

1 subsection 16(1) (duties of employers 2,200 penalty units
in relation to their employees etc.)
2 section 17 (duty of employersin 2,200 penalty units
relation to third parties)
3 subsection 18(1) (duties of 440 penalty units for a natural
manufacturersin relationto plant and  person
substances) 2,200 penalty unitsfor a body
corporate
4 subsection 18(2) (duties of 440 penalty units for a natural
manufacturersin relation to plant and  person
substances) 2,200 penalty units for a body
corporate
5 subsection 19(1) (duties of suppliers 440 penalty units for a natural
in relation to plant and substances) person
2,200 penalty unitsfor a body
corporate
6 subsection 20(1) (duties of person 440 penalty units for a natural
erecting or installing plant in a person
workplace) 2,200 penalty units for a body
corporate
7 subsection 21(1) (duties of employees 90 penalty units
in relation to occupational health and
safety)

TA section 23A (unlicensed operation of 2,200 penalty units
major hazard facility)

8 subsection 43(2) (requirement to 30 penalty units
provide assistance and information)
9 subsection 45(5) (requirement to 250 penalty units

ensure compliance with direction that
workplace etc. not be disturbed)

10 subsection 45A(3) (requirement to 250 penalty units
ensure compliance with oral direction
that workplace etc. not be disturbed)
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Clause 5
Maximum penalty for breach of provisionslisted in subclause 2(1)
Item  Provision the per son breached, or Maximum penalty:
wasinvolved in the breach of:
11 subsection 46(4) (requirement to 250 penalty units
ensure that prohibition notice
complied with)
12 subsection 47(6) (requirement to 10 penalty units for each day on
comply with improvement notice) which a person breaches subsection
47(6)
13 section 64 (requirement not to 30 penalty units
prejudice withesses in employment)
14 section 73 (requirement not to levy 250 penalty units
empl oyees etc.)
15 section 76 (requirement not to 250 penalty units
dismiss etc. employees on certain
grounds)
16 aprovision of the regulations the amount specified for that

specified in theregulationsto be a
civil penalty provision

provision in the regulations

(3) The penalty isacivil debt payable to the Commonwealth. Comcare
may enforce the order asif it were an order made in civil
proceedings against the person to recover a debt owed by the
person. The debt arising from the order istaken to be ajudgment

debt.

(4) In spite of the provisions of any other law, if a penalty isimposed
under this clause, a court must not direct that a person serve a
sentence of imprisonment in default of the payment of the penalty.

5 Who may apply for a declaration or order?

Application by Comcare or investigator

(1) Comcare or an investigator may apply for a declaration of
contravention or a pecuniary penalty order.

No-one else may apply

(2) No person may apply for adeclaration of contravention or a
pecuniary penalty order unless permitted by this clause.
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(3) Subclause (2) does not exclude the operation of the Director of
Public Prosecutions Act 1983.

6 Timelimit for application for a declaration or order

Proceedings for a declaration of contravention or a pecuniary
penalty order cannot be started more than 6 years after the alleged
breach on which the proceedings are based.

7 Conduct constituting a breach of 2 or more provisionslisted in
subclause 2(1)

Proceedings may be instituted under this Act against a person in
relation to one or more contraventions of subclause 2(1). However,
the person is not liable to more than one pecuniary penalty under
this clause in respect of the same conduct.

8 Civil evidence and procedurerulesfor declarations of
contravention etc.

The court must apply the rules of evidence and procedure for civil
matters in proceedings for:

(a) adeclaration of contravention; or

(b) apecuniary penalty order.

9 Civil proceedings after criminal proceedings

A court must not make a declaration of contravention or a
pecuniary penalty order against a person for a contravention if the
person has been convicted of an offence constituted by conduct
that is substantially the same as the conduct constituting the
contravention.

10 Criminal proceedingsduring civil proceedings

(1) Proceedings for adeclaration of contravention or a pecuniary
penalty order against a person are stayed if:
(@) criminal proceedings are started or have already been started
against the person for an offence; and
(b) the offenceis congtituted by conduct that is substantially the
same as the conduct alleged to constitute the contravention.
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(2) The proceedings for the declaration or order may be resumed if the
person is not convicted of the offence. Otherwise, the proceedings
for the declaration or order are dismissed.

11 Criminal proceedings after civil proceedings

Criminal proceedings may be started against a person for conduct
that is substantially the same as conduct constituting a
contravention of subclause 2(1), regardless of whether:
(@) adeclaration of contravention has been made against the
person; or
(b) apecuniary penalty order has been made against the person.

12 Evidencegiven in proceedingsfor penalty not admissiblein
criminal proceedings

Evidence of information given, or evidence of production of
documents, by an individual is not admissible in criminal
proceedings against the individual if:

(@) theindividua previously gave the evidence or produced the
documentsin proceedings for a pecuniary penalty order
against the individual for a breach of aprovision listed in
subclause 2(1) (whether or not the order was made); and

(b) the conduct alleged to constitute the offence is substantially
the same as the conduct that was claimed to constitute the
contravention.

However, this does not apply to acriminal proceeding in respect of
the falsity of the evidence given by the individual in the
proceedings for the pecuniary penalty order.

13 Relief from liability for contravention of subclause 2(1)
(1) Inthisclause:

civil penalty proceedings:

(@) means proceedings for a contravention of subclause 2(1)
(other than a contravention arising because of a breach of a
provision of the regulations to which strict liability applies);
and

(b) does not include proceedings for an offence.
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Clause 14

(2) If:
(a) civil penalty proceedings are brought against a person; and
(b) inthe proceedings, it appearsto the court that the person has,
or may have, contravened subclause 2(1) but that:
(i) the person has acted honestly; and
(ii) having regard to all the circumstances of the case, the
person ought fairly to be excused for the contravention;
the court may relieve the person either wholly or partly from a
liability to which the person would otherwise be subject, or that

might otherwise be imposed on the person, because of the
contravention.

(3) If aperson considersthat civil penalty proceedings will or may be
begun against them, they may apply to the court for relief.

(4) On an application under subclause (3), the court may grant relief
under subclause (2) asif the civil penalty proceedings had been
begun in the court.

(5) For the purposes of applying subclause (2) to acase tried by a
judge with ajury:

(a) areferencein that subclause to the court is areference to the
judge; and

(b) therelief that may be granted includes withdrawing the case
in whole or in part from the jury and directing judgment to be
entered for the defendant on such terms as to costs as the
judge considers appropriate.

14 Injunctions

Applications for injunctions

(1) Comcare or an investigator (the applicant) may apply to a court for
an injunction if another person (the relevant person) has breached,
is breaching, or proposes to breach this Act or the regulations.

Prohibitory injunctions

(2) The court may grant an injunction restraining the relevant person
from breaching this Act or the regulations:
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©)

(4)

©®)

(6)

(a) whether or not it appears to the court that the relevant person
intends to breach the Act or the regulations again, or to
continue to breach the Act or the regulations; and

(b) whether or not the body has previously breached the Act or
regulations;

if the body has breached, is breaching, or proposes to breach this
Act or the regulations.

Additional orderswith prohibitory injunctions

The court may make an order requiring the relevant person to do
something if:
(a) the court grants an injunction restraining the relevant person
from engaging in actionable conduct; and

(b) inthe court’s opinion it is desirable to make the order.

Mandatory injunctions

The court may grant an injunction requiring the relevant person to
do an act:

(@) whether or not it appearsto the court that the relevant person
intends to refuse or fail again, or to continue to refuse or fail,
to do the act or thing; and

(b) whether or not the relevant person has previously refused or
failed to do the act or thing;

if the relevant person has refused or failed, or isrefusing or failing,
or is proposing to refuse or fail to do an act, and the refusal or
failure did, does or would constitute a breach of the Act or the
regulations.

Interiminjunctions

The court may grant an interim injunction:
(a) restraining the relevant person from engaging in conduct; or
(b) requiring the relevant person to do an act;

before deciding an application for an injunction under this section.

Discharge of injunctions

The court may discharge, or vary, an injunction if an application
for it to do so is made.
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No undertakings as to damages

(7) The court must not require the applicant to give an undertaking as
to damages as a condition of granting an interim injunction.

Powers conferred in addition to other powers of the court

(8) The powers conferred on the court by this section are in addition to
(and do not limit) any other powers of the court.

15 Remedial orders

Q) If:

(a) acourt makes a declaration under clause 2 of this Schedule
or convicts a person of an offence against this Act or the
regulations; and

(b) it appearsto the court that the person could fully or partly
remedy a state of affairsthat arose as adirect or indirect
result of the conduct that was the subject of the declaration or
offence; and

(c) the court has been requested to make an order under this
subsection; and

(d) the court has considered any relevant material givento it by
Comcare;

then the court may order the person to take any stepsthat it
considers are necessary and appropriate to rectify the state of
affairs and that are within the person’s power to take.

(2) If:
(a) an employer has breached section 64 or 76 in respect of an
employee; and
(b) acourt has made a declaration under clause 2 of this
Schedule relating to that breach; and
(c) the court has been requested to make an order under this
subsection; and
(d) the court has considered any relevant material givento it by
Comcare;
then, if the court considersit appropriate, the court may make any
of the following orders:
(e) an order requiring the employer to reinstate the employee or
former employee;
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©)

(f) an order requiring the employer to pay the employee or
former employee compensation of such amount as the court
considers appropriate;

(g) an order requiring the employer not to carry out athreat
made by the employer, or not to make any further threat;

(h) injunctions (including interim injunctions), and any other
orders, that the court considers necessary to stop the conduct
or remedy its effects.

Consequential orders

If acourt makes an order under this section, it may also make any
other consequential orders (including orders asto costs) that it
considers appropriate.

16 Undertakings

(1)

)

©)

(4)

Comcare may accept a written undertaking relating to the
fulfilment of an abligation under this Act, if the undertaking is
given in writing to Comcare by a person who is required to fulfil
the obligation.

The person must not withdraw or vary the undertaking without the
written consent of Comcare.

If proceedings relating to whether a declaration should be made
against a person under clause 2 have commenced, the court may
adjourn the proceedings if Comcare requests the court to do so on
the grounds that Comcare considers that an appropriate written
undertaking by the person under subclause (1) isin force.

If the court considers that a person has breached aterm of an
undertaking, or that the person has withdrawn or varied the
undertaking without the written consent of Comcare, the court
may, if it thinksfit:
(a) revive any proceedings adjourned under subclause (3); or
(b) make an order directing the person to comply with the term
(regardless of whether the person has withdrawn or varied
the undertaking) and any consequential orders it considers

appropriate.
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(5) Comcare or an investigator may apply to a court for an order under
paragraph (4)(b) if the person has breached, is breaching, or
proposes to breach the undertaking.

110 Occupational Health and Safety Act 1991



Civil and criminal proceedings Schedule 2
Criminal prosecutions Part 2

Clause 17

Part 2—Criminal prosecutions

17 Criminal jurisdiction not conferred on Federal Court

This Part does not confer any criminal jurisdiction on the Federal
Court of Australia.

18 Offencesresulting in death or serious bodily harm

(1) A person commits an offenceif:
(a) the person breaches one of the following provisions:
(i) subsection 16(1) (duties of employersin relation to their

employees efc.);

(i) section 17 (duty of employersin relation to third
parties);

(iii) subsection 18(1) or 18(2) (duties of manufacturersin
relation to plant and substances);

(iv) subsection 19(1) (duties of suppliersin relation to plant
and substances);

(v) subsection 20(1) (duties of person erecting or installing
plant in aworkplace);
(vi) subsection 21(1) (duties of employeesin relation to
occupational health and safety);

(vii) subsection 43(2) (requirement to provide assistance and
information);

(viii) subsection 45(5) (requirement to ensure compliance
with direction that workplace etc. not be disturbed);

(ix) subsection 45A(3) (requirement to ensure compliance
with oral direction that workplace etc. not be disturbed);

(x) subsection 46(4) (requirement to ensure that prohibition
notice complied with);

(xi) subsection 47(6) (requirement to comply with
improvement notice);

(xii) section 50 (requirement not to tamper with naotices);
(xiii) section 72 (interference etc. with equipment etc.); and
(b) the breach causes death or serious bodily harm; and
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Clause 19

(c) the person either:
(i) was negligent as to whether that breach would cause
death or serious bodily harm; or
(ii) wasreckless asto whether that breach would cause
death or serious bodily harm.

Note 1: If a person commits an offence under this subclause, the maximum
penalty in relation to the offenceis set out in clause 21.

Note 2: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(2) Paragraphs (1)(a)(vii), (xii) and (xiii) do not apply if the person has
areasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subclause (2) (see subsection 13.3(3) of the Criminal Code).

19 Offences exposing employeesto a substantial risk of death or
serious bodily harm

An employer commits an offence if:
(a) the employer breaches subsection 16(1) (duties of employers
in relation to their employees etc.); and
(b) the breach exposes an employee to a substantial risk of death
or serious bodily harm; and
(c) the employer:

(i) was negligent asto whether that breach would expose
an employee to a substantial risk of death or serious
bodily harm; or

(ii) was reckless as to whether that breach would expose an
employee to a substantial risk of death or serious bodily
harm.

Note 1: If a person commits an offence under this subclause, the maximum
penalty in relation to the offenceis set out in clause 21.

Note 2: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

20 Other offences

(1) A person commits an offenceif the person intentionally breaches
one of the following provisions:
(a) subsection 54(1) (requirement to give information or produce
documents);
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(b) section 57 (failure of witness to attend);
(c) section 59 (refusal to be sworn or to answer questions);
(d) section 61 (contempt of Commission).

Note 1: If a person commits an offence under this subclause, the maximum
penalty in relation to the offenceis set out in clause 21.

Note 2: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) Paragraphs (1)(a) to (c) do not apply if the person has a reasonable

exXCcuse.

Note: A defendant bears an evidential burden in relation to the matter in
subclause (2) (see subsection 13.3(3) of the Criminal Code).

21 Maximum penalties

(1) Anoffence against clause 18, 19 or 20 relating to the breach of a
provision is punishable on conviction by a penalty not exceeding
the maximum penalty stated in the tablein relation to the provision

breached.

Maximum penalty for offencesresulting from breach of provisionslisted in
clause 18, 19 or 20

Item  Provision that was Maximum penalty:
breached:

1 subsection 16(1) (duties of where the offence is an offence against
employersinrelation to their ~ clause 18—4,500 penalty units
empl oyees etc.)

2 subsection 16(1) (duties of where the offence is an offence against
employersin relation to their clause 19—3,000 penalty units
empl oyees etc.)

3 section 17 (duty of employers 4,500 penalty units
in relation to third parties)

4 subsection 18(1) (duties of 900 penalty units for a natural person
manufacturersin relation to 4,500 penalty unitsfor abody corporate
plant and substances)

5 subsection 18(2) (duties of 900 penalty units for a natural person

manufacturersin relation to
plant and substances)

4,500 penalty unitsfor abody corporate
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Maximum penalty for offencesresulting from breach of provisionslisted in
clause 18, 19 or 20

Item  Provision that was Maximum penalty:
breached:

6 subsection 19(1) (duties of 900 penalty units for a natural person
suppliersin relation to plant 4,500 penalty units for abody corporate
and substances)

7 subsection 20(1) (duties of 900 penalty units for a natural person
person erecting or installing 4,500 penalty units for a body corporate
plant in aworkplace)

8 subsection 21(1) (duties of 180 penalty units
employeesin relation to
occupational health and
safety)

9 subsection 43(2) (requirement 30 penalty units, 6 months imprisonment,
to provide assistance and or both
information)

10 subsection 45(5) (requirement 500 penalty units
to ensure compliance with
direction that workplace etc.
not be disturbed)

11 Subsection 45A (3) 500 penalty units
(requirement to ensure
compliance with oral direction
that workplace etc. not be
disturbed)

12 subsection 46(4) (requirement 500 penalty units
to ensure that prohibition
notice complied with)

13 subsection 47(6) (requirement 900 penalty units (and see subclause (2))
to comply with improvement
notice)

14 section 50 (requirement not to 30 penalty units, 6 months imprisonment,
tamper with notices) or both

15 subsection 54(1) (requirement 30 penalty units, 6 months imprisonment,
to give information or produce or both
documents)

16 section 57 (failure of witness 30 penalty units, 6 months imprisonment,
to attend) or both
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Maximum penalty for offencesresulting from breach of provisionslisted in
clause 18, 19 or 20

Item  Provision that was Maximum penalty:
breached:

17 section 59 (refusal to be sworn 30 penalty units, 6 months imprisonment,
or to answer questions) or both

18 section 61 (contempt of 30 penalty units, 6 months imprisonment,
Commission) or both

19 section 72 (interference etc. 30 penalty units, 6 months imprisonment,
with equipment etc.) or both

(2) Section 4K of the Crimes Act 1914 does not apply to a
contravention of clause 18 in respect of a breach of subsection
47(6).

(3) In spite of the provisions of any other law, if afineisimposed
under this clause, a court must not direct that a person serve a
sentence of imprisonment in default of the payment of the fine.
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Table of Acts

Notes to the Occupational Health and Safety Act
1991

Note 1

The Occupational Health and Safety Act 1991 as shown in this compilation
comprises Act No. 30, 1991 amended as indicated in the Tables below.

The Occupational Health and Safety Act 1991 was modified by the
Occupational Health and Safety (Safety Arrangements) Regulations 1991
(1991 No. 266 as amended). The modifications are not incorporated in this
compilation.

The Occupational Health and Safety Act 1991 was amended by the
Occupational Health and Safety (Commonwealth Employment) Act 1991
Amendment Regulations 2001 (No. 1) (2001 No. 69). The amendments are
incorporated in this compilation.

The Occupational Health and Safety Act 1991 was amended by the Fair Work
(State Referral and Consequential and Other Amendments) Regulations 2009
(SLI 2009 No. 165 as amended by SLI 2009 No. 337). The amendment is
incorporated in this compilation.

All relevant information pertaining to application, saving or transitional
provisions prior to 7 March 2000 is not included in this compilation. For
subsequent information see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Occupational Health and 30, 1991 6 Mar 1991 Ss. 3-82: 6 Sept
Safety (Commonwealth 1991
Employment) Act 1991 Remainder: Royal

Assent
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Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Industrial Relations 7,1992 15 Jan 1992 Part 2 (ss. 3-27): Ss. 26 and
Legislation Amendment 22 June 1992 (see 27
Act (No. 3) 1991 Gazette 1992,
No. S159)
Part 5 (ss. 38, 39):
8 Apr 1992 (see
Gazette 1992,
No. S92)
Remainder: Royal
Assent
as amended by
Commonwealth 95, 1992 30 June 1992 (see 95, 1992 —
Employment below)
(Miscellaneous
Amendments) Act 1992
Commonwealth 95, 1992 30 June 1992 Ss. 3-33 and —
Employment 44-50: 30 June
(Miscellaneous 1992 (see Gazette
Amendments) Act 1992 1992, No. S175)
Ss. 34-37 and
41-43: 22 June
1992 (see s. 2(4))
Ss. 38-40:
27 June 1991
Remainder: Royal
Assent
Qantas Sale Act 1992 196, 1992 21 Dec 1992 Schedule (Parts 3,  S. 2(6) (am.
6): (a) by 60, 1993,
s. 4; 168,
1994, Sch.
[item 17])
as amended by
Qantas Sale 60, 1993 3 Nov 1993 10 Mar 1993 —
Amendment Act 1993
Qantas Sale 168, 1994 16 Dec 1994 Schedule —
Amendment Act 1994 (item 17): Royal
Assent (b)
Snowy Mountains 54,1993 27 Oct 1993 Ss. 1-4 and 38: S.41
Engineering Corporation Royal Assent
Limited Sale Act 1993 S. 37: 9 Nov 1993
(see Gazette 1993,
No. S371)
Remainder: 9 Nov
1993 (see Gazette
1993, No. S334)
as amended by
Statute Law Revision 43, 1996 25 Oct 1996 Schedule 3 —
Act 1996 (item 47): 27 Oct
1993 (c)
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Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

CSL Sale Act 1993 88, 1993 30 Nov 1993 Part 1 (ss. 1-4), S. 50

ss. 7 and 47:
Royal Assent

Ss. 5 and 6:

22 Feb 1991
Remainder: 3 June
1994 (see Gazette
1994, No. S209)

Industrial Relations and 109, 1993 22 Dec 1993 Ss. 1, 2 and 58: —
other Legislation Royal Assent
Amendment Act 1993 S. 32: 5 Jan 1994

S. 34: 6 Sept 1991
S. 47: 24 Dec
1992

Remainder: 19 Jan
1994

Transport and 64, 1994 30 May 1994 S. 3(3): Royal —
Communications Assent (d)

Legislation Amendment
Act 1994

A.C.T. Self-Government 109, 1988 6 Dec 1988 S. 32: (see 92, —
(Consequential 1994 below)

Provisions) Act 1988
as amended by
Australian Capital 92,1994 29 June 1994 1 July 1994 (see —
Territory Government Gazette 1994,
Service (Consequential No. $256)
Provisions) Act 1994

ANL Sale Act 1995 136, 1995 5 Dec 1995 (e) —

Commonwealth Bank Sale 161, 1995 16 Dec 1995 Schedule —
Act 1995 (item 55): (f)

Workplace Relations and 60, 1996 25 Nov 1996 Schedule 19 —
Other Legislation (item 35): Royal
Amendment Act 1996 Assent (g)

AIDC Sale Act 1997 67, 1997 5 June 1997 Schedule 2 —

(item 10): [see (h)
and Note 2]

Australian National 96, 1997 30 June 1997 Schedule 4 —
Railways Commission (item 16): 1 Nov
Sale Act 1997 2000 (see Gazette

2000, No. S562) (i)

Audit (Transitional and 152, 1997 24 Oct 1997 Schedule 2 —
Miscellaneous) (item 1070): 1 Jan
Amendment Act 1997 1998 (see Gazette

1997, No. GN49)
0)

Snowy Hydro 177, 1997 21 Nov 1997 28 June 2002 (see  —
Corporatisation s. 2 and Gazette
(Consequential 2002, No. S216)
Amendments) Act 1997
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Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Public Employment 146, 1999 11 Nov 1999 Schedule 1 (items —
(Consequential and 696-701): 5 Dec
Transitional) Amendment 1999 (see Gazette
Act 1999 1999, No. S584)
k)
Australian Security 161, 1999 10 Dec 1999 Schedule 3 (items —
Intelligence Organisation 1, 47, 48): (1)
Legislation Amendment
Act 1999
Australian Federal Police 9, 2000 7 Mar 2000 2 July 2000 (see Sch. 3
Legislation Amendment Gazette 2000, (items 20,
Act 2000 No. S328) 28, 34, 35)
[see Table
Al
Criminal Code Amendment 137, 2000 24 Nov 2000 Ss. 1-3 and Sch. 2
(Theft, Fraud, Bribery and Schedule 1 (items (items 418,
Related Offences) Act 1,4,6,7,9-11, 419) [see
2000 32): Royal Assent Table A]
Remainder:
24 May 2001
Employment, Workplace 142, 2001 1 Oct 2001 S. 4 and S. 4 [see
Relations and Small Schedule 1 (items Table A]
Business Legislation 71-88): 2 Oct
Amendment (Application 2001 (m)
of Criminal Code) Act
2001
Safety, Rehabilitation and 144, 2001 1 Oct 2001 Schedule 3 —
Compensation and Other (item 12): Royal
Legislation Amendment Assent (n)
Act 2001
Workplace Relations 105, 2002 14 Nov 2002 Schedule 3 —
Legislation Amendment (item 59): 12 May
(Registration and 2003 (see s. 2 and
Accountability of Gazette 2002,
Organisations) No. GN49)
(Consequential
Provisions) Act 2002
Occupational Health and 122, 2004 16 Aug 2004 Schedule 1: Sch. 1
Safety (Commonwealth 13 Sept 2004 (items 170,
Employment) Amendment Remainder: Royal 171, 174)
(Employee Involvement Assent [see Table
and Compliance) Act A]
2004
Human Services Legislation 111, 2005 6 Sept 2005 Schedule 2 —

Amendment Act 2005

(item 606): 1 Oct
2005
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Act

Number Date Date of Application,

and year of Assent commencement saving or
transitional
provisions

National Occupational
Health and Safety
Commission (Repeal,
Consequential and
Transitional Provisions)
Act 2005

Defence Housing Authority
Amendment Act 2006

OHS and SRC Legislation
Amendment Act 2006

Occupational Health and
Safety (Commonwealth
Employment) Amendment
Act 2006

Statute Law Revision Act
2007

Safety, Rehabilitation and
Compensation and Other
Legislation Amendment
Act 2007

Safe Work Australia
(Consequential and
Transitional Provisions)
Act 2008

Fair Work (State Referral
and Consequential and
Other Amendments) Act
2009

135, 2005 15 Nov 2005 Schedules 1 and Sch. 2
2:1Jan 2006 (see (item 7) [see

s. 2(1)) Table A]
Remainder: Royal
Assent

45, 2006 22 May 2006 Schedule 2 —
(item 2): (0)

98, 2006 14 Sept 2006 Schedule 1 (items Sch. 1
1-3, 3A, 4-40): (item 40)
14 Mar 2007 and Sch. 2

Schedule 2 (items (items
4-6): Royal Assent  4-6) [see

Table A]
111, 2006 23 Oct 2006 Schedule 1: Sch. 1
15 Mar 2007 (see (items
F2007L00525) 56-66) [see
Schedule 2: 20 Table A]
Nov 2006
Remainder: Royal
Assent
8, 2007 15 Mar 2007 Schedule 1 —
(item 19): (p)
54, 2007 12 Apr 2007 Schedule 3: 13 Apr —
2007
157, 2008 18 Dec 2008 Schedule 2 Sch. 2

(tems 1, 2): 1 Nov  (item 2) [see
2009 (see s. 2(1)) Table A]

54, 2009 25 June 2009 Schedule 8 —
(item 102): (q)
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@

(b)

©

(d)

(e)
®

@)

(h)

The Occupational Health and Safety Act 1991 was amended by the Schedule (Parts 3 and 6)
only of the Qantas Sale Act 1992, subsections 2(2), (3)(b), (c), (5) and (6) of which provide as
follows:

(2) Subiject to subsection (3), the remaining provisions of this Act commence on a day
or days to be fixed by Proclamation.

(3) A Proclamation may fix a day that is earlier than the day on which the Proclamation
is published in the Gazette but only if:

(b) inthe case of sections 22, 23, 26, 27, 29, 32, 33, 34, 42, 45, 46, 47, 48 and
49 and Parts 3 and 4 of the Schedule—the day is not earlier than the 50%
sale day; and

(c) inthe case of sections 25, 36, 38, 44 and 51 and Parts 5, 6 and 7 of the
Schedule—the day is not earlier than the 100% sale day.

(5) If, onthe 100% sale day, Part 3 of the Schedule has not commenced, then, on the
day on which Part 7 of the Schedule commences, Parts 3 and 6 of the Schedule are
taken to have been repealed.

(6) If a provision of this Act has not commenced before 31 August 1995, the provision
is taken to have been repealed on that day.

The Schedule (Parts 3 and 6) are taken to have been repealed on 31 August 1995.

The Qantas Sale Act 1992 was amended by the Schedule (item 17) only of the Qantas Sale
Amendment Act 1994, subsection 2(1) of which provides as follows:

(1) Subiject to this section, this Act commences on the day on which it receives the
Royal Assent.
The Snowy Mountains Engineering Corporation Limited Sale Act 1993 was amended by

Schedule 3 (item 47) only of the Statute Law Revision Act 1996, subsection 2(3) of which
provides as follows:

(3) Each item in Schedule 3 is taken to have commenced when the Act containing the
provision amended by the item received the Royal Assent.
The Occupational Health and Safety Act 1991 was amended by subsection 3(3) only of the
Transport and Communications Legislation Amendment Act 1994, subsection 2(1) of which
provides as follows:

(1) Subject to subsections (2) and (3), this Act commences on the day on which it
receives the Royal Assent.

The ANL Sale Act 1995 was repealed by section 79 of that Act before coming into operation.
The Occupational Health and Safety Act 1991 was amended by the Schedule (item 55) of the
Commonwealth Bank Sale Act 1995, subsection 2(2) of which provides as follows:
(2) Part 3, and all the items of the Schedule (except items 1, 12, 16, 17, 21, 22, 23, 26,
27, 31, 37 and 48), commence at the transfer time.
The transfer time occurred on 19 July 1996.
The Occupational Health and Safety Act 1991 was amended by Schedule 19 (item 35) only of

the Workplace Relations and Other Legislation Amendment Act 1996, subsection 2(1) of
which provides as follows:

(1) Subject to this section, this Act commences on the day on which it receives the
Royal Assent.

The Occupational Health and Safety Act 1991 was amended by Schedule 2 (item 10) only of
the AIDC Sale Act 1997, subsection 2(2) of which provides as follows:

(2) Schedule 2 commences on a day to be fixed by Proclamation. The day must not be
earlier than the day on which the Minister gives the Governor-General a written
certificate stating that the Minister is satisfied that the Australian Industry
Development Corporation has no assets and no liabilities. [see Note 2]
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0

(k)

o

(m)

(n)

(0)

The Occupational Health and Safety Act 1991 was amended by Schedule 4 (item 16) only of
the Australian National Railways Commission Sale Act 1997, subsection 2(5) of which
provides as follows:

(5) The remaining items of Schedule 3 and Schedule 4 commence on a day to be fixed
by Proclamation. The day must not be earlier than the later of the day proclaimed
for the purposes of subsection (2) and the day proclaimed for the purposes of
subsection (3).

The Occupational Health and Safety Act 1991 was amended by Schedule 2 (item 1070) only
of the Audit (Transitional and Miscellaneous) Amendment Act 1997, subsection 2(2) of which
provides as follows:

(2) Schedules 1, 2 and 4 commence on the same day as the Financial Management
and Accountability Act 1997.

The Occupational Health and Safety Act 1991 was amended by Schedule 1 (items 696—701)
only of the Public Employment (Consequential and Transitional) Amendment Act 1999,
subsections 2(1) and (2) of which provide as follows:

(1) Inthis Act, commencing time means the time when the Public Service Act 1999
commences.

(2) Subject to this section, this Act commences at the commencing time.

The Occupational Health and Safety Act 1991 was amended by Schedule 3 (items 1, 47 and
48) only of the Australian Security Intelligence Organisation Legislation Amendment Act 1999,
subsection 2(2) of which provides as follows:

(2) Subiject to subsections (3) to (6), Schedule 3 commences immediately after the
commencement of the other Schedules to this Act.

The other Schedules to this Act commenced on 10 December 1999.

The Occupational Health and Safety Act 1991 was amended by Schedule 1 (items 71-88)
only of the Employment, Workplace Relations and Small Business Legislation Amendment
(Application of Criminal Code) Act 2001, subsections 2(1) and (2)(a) of which provide as
follows:

(1) Subject to this section, this Act commences on the day after the day on which it
receives the Royal Assent.

(2) The commencement of the items of Schedule 1 to this Act that amend the
Occupational Health and Safety (Commonwealth Employment) Act 1991 is as
follows:

(a) if section 1 of the Occupational Health and Safety (Commonwealth
Employment) Amendment Act 2001 does not commence on or before the
commencement of section 1 of this Act, the items commence in accordance
with subsection (1) of this section;

The Occupational Health and Safety Act 1991 was amended by Schedule 3 (item 12) only of
the Safety, Rehabilitation and Compensation and Other Legislation Amendment Act 2001,
subsection 2(1) of which provides as follows:

(1) Subject to this section, this Act commences on the day on which it receives the
Royal Assent.
Subsection 2(1) (item 4) of the Defence Housing Authority Amendment Act 2006 provides as
follows:
(1) Each provision of this Act specified in column 1 of the table commences, or is taken

to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.
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Act Notes

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
4. Schedule 2, The later of: 15 March 2007
item 2 (a) the time the provision(s) covered by table (paragraph (b)

item 2 commence; and

(b) immediately after the commencement of
Schedule 1 to the Occupational Health and
Safety (Commonwealth Employment)
Amendment Act 2006.

applies)

However, the provision(s) do not commence at all
if the event mentioned in paragraph (b) does not
occur.

(p) Subsection 2(1) (item 16) of the Statute Law Revision Act 2007 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
16. Schedule 1, Immediately after the commencement of item 5 of 15 March 2007
item 19 Schedule 1 to the Occupational Health and Safety

(Commonwealth Employment) Amendment Act

2006.

However, if item 5 of Schedule 1 to the
Occupational Health and Safety (Commonwealth
Employment) Amendment Act 2006 does not
commence, the provision(s) do not commence at
all.

(q) Subsection 2(1) (item 24) of the Fair Work (State Referral and Consequential and Other
Amendments) Act 2009 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
24. Schedule 8, Immediately after the commencement of Part 2-4 1 July 2009 (see
items 1 to 130 of the Fair Work Act 2009. F2009L02563)
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Table of Amendments

Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed rs. = repealed and substituted

Provision affected

How affected

. No. 98, 2006

. No. 98, 2006

. No. 122, 2004; No. 98, 2006

No. 98, 2006

. Nos. 7 and 95, 1992; No. 109, 1993; No. 109, 1988 (as

am. by No. 92, 1994); No. 60, 1996; No. 152, 1997;
No. 146, 1999; Statutory Rules 2001 No. 69; No. 142,
2001; No. 105, 2002; No. 122, 2004; Nos. 98 and 111,
2006; No. 8, 2007; No. 54, 2009; SLI 2009 No. 165 (as
am. by SLI 2009 No. 337)

. No. 161, 1999
. No. 9, 2000
No. 98, 2006
No. 98, 2006
. No. 109, 1988 (as am. by No. 92, 1994); No. 9, 2000;

No. 98, 2006

Tl oo am
Part 1
S L am
S, B am
S rs.
S D am
S B am
S B am
Headingtos. 9..ccoeeiiiiiiiiieee rs.
Subheads. to s. 9(4), (5) ........... ad.
S0 am
S. ad.
S. am
S. am
S. am
S. ad
S. am
Note t0S. 14(1) .ccoveevvvreeiieeens ad
am
S A5 e am
S.A5A ad
Part 2
Division 1
S 16 am
Note t0 S. 16(1) ..vveeereveeeaiieeenns ad
Ss. 16A, 16B .....ooiiiiiei ad
S LT s am
NOte t0 S. 17 .veeeiiiieiiiieeeieeee ad
S 18 am
Notes to s. 18(1), (2) «cvveeervveeennee ad
S 19 am
Note t0 S. 19(1) .vveervveeeiiiieeene ad
S 20 e am
Note t0 S. 20(1) .vveeervvveeaiiieeens ad

Is.

No. 98, 2006

. No. 98, 2006

. No. 122, 2004; No. 98, 2006

. No. 7, 1992; No. 122, 2004; Nos. 98 and 111, 2006

.No. 7, 1992

. No. 98, 2006

. No. 122, 2004

. No. 98, 2006
. No. 98, 2006

. No. 142, 2001

. No. 122, 2004; No. 111, 2006

. No. 122, 2004
. No. 111, 2006

. No. 122, 2004

. No. 122, 2004

. No. 122, 2004

. No. 122, 2004

. No. 122, 2004

. No. 122, 2004

. No. 122, 2004; No. 111, 2006

. No. 122, 2004

No. 111, 2006
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

S. 21 am. No. 122, 2004; No. 111, 2006
Note t0 S. 21(1) .ovveeerveeeeriieaene ad. No. 122, 2004
Division 2

S 23 am. No. 109, 1993
S.23A ad. No. 54, 2007
Part 3

Division 1

S. 24 am. No. 111, 2006
SS. 24A,24B ..o ad. No. 111, 2006
Headingt0s. 25.....ccoocieiiienenne rs. No. 111, 2006
S 25 am. No. 111, 2006
SS. 25A-25C .....oiiiiiiieie ad. No. 111, 2006
S 26 rs. No. 111, 2006
S.26A ad. No. 111, 2006
S 28 am. No. 122, 2004
S 29 am. No. 122, 2004; No. 111, 2006
SS. 31-33 . am. No. 111, 2006
Division 2

S. 34 rs. No. 111, 2006
Division 3

S BT am. No. 111, 2006
Part 4

Division 1

S.38A ad. No. 111, 2006
S 39 am. No. 7, 1992

rs. No. 111, 2006

S A0 i am. No. 7, 1992 (as am. by No. 95, 1992)

SiAL e am. No. 7, 1992; Statutory Rules 2001 No. 69; No. 122,
2004; Nos. 98 and 111, 2006

S A3 am. No. 137, 2000; Statutory Rules 2001 No. 69; No. 142,

2001; No. 122, 2004; Nos. 98 and 111, 2006
am. No. 122, 2004
. am. No. 122, 2004
ad. No. 122, 2004
ad. No. 122, 2004
am. No. 122, 2004
ad. No. 122, 2004
am. No. 122, 2004; No. 111, 2006
. ad. No. 122, 2004
am. No. 122, 2004; No. 111, 2006
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S 50 am. No. 142, 2001; No. 122, 2004
rs. No. 111, 2006
Note t0'S. 50(1) ..vvveevvereeriienans ad. No. 122, 2004
rep. No. 111, 2006
S.BL am. No. 146, 1999
Division 3
S 52 am. No. 122, 2004; No. 98, 2006
S B3 am. No. 98, 2006
S 54 am. No. 142, 2001; No. 122, 2004
S BT am. No. 142, 2001; No. 122, 2004

Note to s. 57(1)
Heading to s. 59.

ad. No. 122, 2004
am. No. 122, 2004
am. No. 142, 2001; No. 122, 2004
ad. No. 122, 2004
am. No. 122, 2004
ad. No. 122, 2004
am. No. 142, 2001; No. 122, 2004
ad. No. 122, 2004

SS. 66, 67 oo am. No. 122, 2004
Part 4A

Part 4A ... ad. No. 95, 1992
Division 1

S.BTA ad. No. 95, 1992

am. Statutory Rules 2001 No. 69

S.67B i ad. No. 95, 1992
am. Statutory Rules 2001 No. 69; No. 144, 2001
S.67C i ad. No. 95, 1992
am. Statutory Rules 2001 No. 69; No. 111, 2006
SS. 67D—67F ...oeevieivieieiin ad. No. 95, 1992
am. Statutory Rules 2001 No. 69
S.67G i ad. No. 95, 1992
S.B67H oo ad. No. 95, 1992
am. Statutory Rules 2001 No. 69
S.67J i ad. No. 95, 1992
am. Statutory Rules 2001 No. 69
S.B7K i ad. No. 95, 1992
Part 5

am. No. 111, 2006
am. No. 109, 1993; No. 111, 2006

am. No. 109, 1993; No. 135, 2005; Nos. 98 and 111, 2006;
No. 157, 2008

STl am. No. 122, 2004
S T2 e am. No. 142, 2001; No. 122, 2004
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

NOte t0 S. 72..eeiiiiiieiiiieeeriieee ad. No. 122, 2004

S 73 am. No. 122, 2004

NOte t0 S. 73 ..eeiiiiiieieiiee e ad. No. 122, 2004

S. T4 i, am. No. 109, 1993; Statutory Rules 2001 No. 69; No. 111,
2006

S 75 am. No. 7, 1992; No. 122, 2004

S.T5A ad. No. 7, 1992

S. 76 i am. No. 142, 2001; No. 122, 2004

Note t0'S. 76(1) .oovvveevvrreerirenans ad. No. 122, 2004

Headingtos. 77 .ccceevvveeiieeens am. No. 122, 2004

ST & (SR am. No. 7, 1992 (as am. by No. 95, 1992); No. 122, 2004;
No. 111, 2006

SS. 78, 79 i am. No. 122, 2004

Headingt0S. 80 ....cccovvveiiiiennnes am. No. 122, 2004

S 80 am. No. 146, 1999; No. 122, 2004

S 82 am. No. 122, 2004; No. 111, 2006

Schedule 1

Heading to Schedule................. rep. No. 122, 2004

Heading to Schedule 1.............. ad. No. 122, 2004

rs. No. 111, 2006

Schedule .......cccceevvivveviieeiienn am. No. 54, 1993 (as am. by No. 43, 1996); No. 88, 1993;
No. 64, 1994; No. 161, 1995; Nos. 96 and 177, 1997

Schedule 1........ccoooviiiiiiiiinenn. am. No. 111, 2005

rs. No. 111, 2006
am. No. 45, 2006

Schedule 2

Heading to Schedule 2.............. rs. No. 54, 2007

Schedule 2 ........ccoceeriiiiinn. ad. No. 122, 2004

Part 1

C. 2 am. No. 98, 2006; No. 54, 2007
Codiiiieee am. No. 54, 2007

C. 13 am. No. 54, 2007
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Note 2

Note 2

AIDC Sale Act 1997 (No. 67, 1997)

The following amendment commences on proclamation:
Schedule 2

10 Schedule
Omit “Australian Industry Development Corporation”.

Asat 3 December 2009 the amendment is not incorporated in this compilation.
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Table A
Application, saving or transitional provisions

Australian Federal Police Legislation Amendment Act 2000 (No. 9, 2000)

Schedule 3

20 Definition
In this Part:
commencing time means the time when this Part commences.

28 Amendment of the Occupational Health and Safety
(Commonwealth Employment) Act 1991

The amendment of the Occupational Health and Safety
(Commonwealth Employment) Act 1991 made by Schedule 2 to this Act
applies to things done at or after the commencing time by or in relation
to the Commissioner of the Australian Federal Police, a Deputy
Commissioner of the Australian Federal Police or an AFP employee (al
within the meaning of the Australian Federal Police Act 1979 asin
force at and after the commencing time).

34 Warrants or writs etc. may continue to be executed

If, immediately before the commencing time, any warrant, writ, order,
permission or other instrument (the authority) issued under alaw of the
Commonwealth, a State or a Territory could be executed by a person
who was at that time a member, staff member or special member of the
Australian Federal Police, the authority continues to be ableto be
executed at and after the commencing time by the person in his or her
capacity as:

(a) the Commissioner of the Australian Federal Police; or

(b) aDeputy Commissioner of the Australian Federal Police; or

(c) an AFP employes; or

(d) aspecia member of the Australian Federal Police;

(al within the meaning of the Australian Federal Police Act 1979 asin
force at and after the commencing time).
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Note: A person who isamember or staff member of the Australian Federal Police
immediately before the commencing timeis taken to be engaged as an AFP
employee. Similarly, a person who is a special member of the Australian
Federal Policeimmediately before the commencing time is taken to be
appointed as a special member. Seeitem 2 of this Schedule.

35 Regulations dealing with matters of a transitional or

(D

(2

saving nature

The Governor-General may make regulations, not inconsistent with any
other provision of this Schedule, prescribing matters of atransitional or
saving nature in relation to the amendments made by Schedule 1 or 2.

Regulations made under thisitem within one year after the
commencement of thisitem may commence on aday earlier than the
day on which they are made, but not earlier than the commencement of
thisitem.

Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act

2000 (No. 137, 2000)

Schedule 2

418 Transitional—pre-commencement offences

(D)

(2

Despite the amendment or repeal of a provision by this Schedule, that
provision continues to apply, after the commencement of thisitem, in
relation to:
(a) an offence committed before the commencement of this item;
or
(b) proceedings for an offence alleged to have been committed
before the commencement of thisitem; or
(c) any matter connected with, or arising out of, such
proceedings;
asif the amendment or repeal had not been made.

Subitem (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.
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419 Transitional—pre-commencement notices

If:

(a) aprovision inforceimmediately before the commencement
of thisitem required that a notice set out the effect of one or
more other provisions; and

(b) any or all of those other provisions are repealed by this
Schedule; and

(c) thefirst-mentioned provision is amended by this Schedule;

the amendment of the first-mentioned provision by this Schedule does
not affect the validity of such a notice that was given before the
commencement of thisitem.

Employment, Workplace Relations and Small Business Legislation Amendment
(Application of Criminal Code) Act 2001 (No. 142, 2001)

4 Application of amendments

(1) Each amendment made by this Act appliesto acts and omissions
that take place after the amendment commences.

(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular anendment commences, the act or
omission is aleged to have taken place before the amendment
commences.

Occupational Health and Safety (Commonwealth Employment) Amendment
(Employee Involvement and Compliance) Act 2004 (No. 122, 2004)

Schedule 1

170 Time of effect of notices

The amendments made by items 52 and 91 apply in relation to notices
issued on or after the commencement of those items.

171 Reports of investigation

The amendment made by item 106 appliesin relation to an investigation
begun on or after the commencement of that item.
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174 Regulations prescribing penalties

Regulations that were:

(&) made under paragraph 82(1)(h) of the Occupational Health
and Safety (Commonwealth Employment) Act 1991; and

(b) inforce immediately before the substitution of that paragraph
by item 154;

continue in force as if they had been made under that paragraph as
substituted by that item.

National Occupational Health and Safety Commission (Repeal, Consequential
and Transitional Provisions) Act 2005 (No. 135, 2005)

Schedule 2

7 Saving provision

Subsection 70(2) of the Occupational Health and Safety
(Commonwealth Employment) Act 1991, asin force immediately before
the commencement of item 6 of this Schedule, isto be taken to continue
in force for the purpose of incorporating, in a code of practice prepared
by the Commission for Ministerial approval under section 70 of that Act
assoinforce, any national standard or a code of practice:

(a) that was declared under subsection 38(1) of the National
Occupational Health and Safety Commission Act 1985; and

(b) that it was not practicable to so incorporate before the repeal
of subsection 70(2).

OHSand SRC Legislation Amendment Act 2006 (No. 98, 2006)

Schedule 1

40 Special provision about licence fees

(D] Inthisitem:
Comcare has the same meaning as in the SRC Act.
Commission has the same meaning as in the SRC Act.

extension commencement means the commencement of item 11 of this
Schedule.
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OHS Act means the Occupational Health and Safety Act 1991.
SRC Act means the Safety, Rehabilitation and Compensation Act 1988.

2 Thisitem appliesif:

(a) the extension commencement occurs on aday in afinancial
year (the relevant financial year), other than on the 1 July
that isthe start of that financial year; and

(b) abody corporate (the licensee), in relation to which alicence
under Part V111 of the SRC Act isin force on the extension
commencement, becomes an employer for the purposes of
the OHS Act on the extension commencement because of an
amendment or amendments made by this Schedule.

Note:  If the extension commencement is on the 1 July that is the start of afinancial year, the
licence fee imposed by section 104A of the SRC Act will cover recoupment of costs
incurred in carrying out functions under both the SRC Act and OHS Act in relation to

the licensee and that year. It is only if the extension commencement is on alater day in
afinancial year that the OHS costs will not (but for thisitem) be able to be recouped.

3 On the extension commencement, the licensee becomes liable to pay a
licence fee in respect of the continued holding of the licence.

(@] The amount of the licence fee is the amount notified in writing to the
licensee by the Commission, being the amount estimated by the
Commission to represent that part of the cost incurred by the
Commission and by Comcare in carrying out their respective functions
under the OHS Act during the relevant financial year that is reasonably
referable to the licensee.

5 The licence fee is payable to Comcare within such period after it is
notified to the licensee as Comcare determines.

(6) The SRC Act appliesin relation to the licence fee asiif it were alicence
fee under section 104A of that Act.

@) The licence feeisin addition to the licence fee for which the licensee is
liable under section 104A of the SRC Act in relation to the relevant
financia year.

Schedule 2

4 Definitions
In this Part:
Comcare has the same meaning as it hasin the SRC Act.
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Commission has the same meaning asit hasin the SRC Act.

OH S Act means the Occupational Health and Safety (Commonwealth
Employment) Act 1991.

SRC Act means the Safety, Rehabilitation and Compensation Act 1988.

Note: Unless otherwise indicated, referencesin this Part to the SRC Act are references to that
Act as amended by the Safety, Rehabilitation and Compensation and Other Legislation
Amendment Act 2001.

5 Validation of regulatory contributions purportedly
determined for certain bodies

Q) Thisitem appliesif:

(a) during aperiod, being al or part of the financial year starting
on 1 July 2002, a body was a Commonwealth authority for
the purposes of the OHS Act but was not a Commonwealth
authority for the purposes of the SRC Act; and

(b) Comcare has purported to make a determination under
section 97D of the SRC Act of an amount of regul atory
contribution to be paid by the body in respect of that
financial year; and

(c) the body has paid that amount to Comcare.

2 The determination referred to in paragraph (1)(b), and any other steps
taken by Comcare or the body in relation to the determination, are taken
to be, and always to have been, as valid as they would have been if the
body had been a Commonwealth authority for the purposes of the SRC
Act during the period referred to in paragraph (1)(a).

6 Validation of licence fees purportedly notified to certain
bodies

(D] Thisitem appliesif:
(a) during aperiod, being al or part of the financial year starting
on 1 July 2002, abody held alicence under Part VI1IB of the
SRC Act as continued in force (despite its repeal) by item 50
of Schedule 2 to the Safety, Rehabilitation and Compensation
and Other Legislation Amendment Act 2001; and

(b) the Commission has purported to make a notification under
section 104A of the SRC Act of an amount of licence fee to
be paid by the body in respect of that financia year; and

(c) the body has paid that amount to Comcare.
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2 The notification referred to in paragraph (1)(b), and any other steps
taken by the Commission, Comcare or the body in relation to the
notification, are taken to be, and aways to have been, as valid as they
would have been if the body had held alicence under Part V111 of the
SRC Act during the period referred to in paragraph (1)(a).

Occupational Health and Safety (Commonwealth Employment) Amendment Act
2006 (No. 111, 2006)

Schedule 1

56 Definitions
In this Part:

commencement means the time at which item 9 of this Schedule
COmmMmences.

OHS (CE) Act means the Occupational Health and Safety
(Commonwealth Employment) Act 1991.

57 Health and safety management arrangements
(D] Thisitem applies for the period of 18 months after commencement.

2 An employer is not to be taken to breach subsection 16(1) of the OHS
(CE) Act asin force after commencement by reason only of the
employer having failed to develop health and safety management
arrangements under paragraph 16(2)(d) of that Act.

58 Occupational health and safety policies

(D) The amendment made by item 9 of this Schedule is not to be taken to
affect the operation, after commencement, of an occupational health and
safety policy that:

() was developed under paragraph 16(2)(d) of the OHS (CE)
Act asin force before commencement; and

(b) applied to employees of an employer immediately before
commencement.

2 However, the policy ceases to apply to the employees once health and
safety management arrangements have been developed by the employer
under paragraph 16(2)(d) of the OHS (CE) Act asin force after
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commencement, unless those arrangements provide for the policy to
continue to apply.

59 Agreements between employers and involved unions

(D)

2

©)

The amendment made by item 11 of this Schedule is not to be taken to
affect the operation, after commencement, of an agreement of the kind
referred to in subsection 16(3) of the OHS (CE) Act asin force
immediately before commencement.

However, the agreement ceases to have effect if the occupational health
and safety policy under which it is made ceases to apply.

The amendment made by item 14 of this Schedule is not to be taken to
affect the operation, after commencement, of an agreement of the kind
referred to in paragraph 21(2)(a) of the OHS (CE) Act asin force
immediately before commencement.

60 Definitions

In this Part:

commencement means the time at which item 15 of this Schedule
commences.

OHS (CE) Act means the Occupational Health and Safety
(Commonwealth Employment) Act 1991.

61 Designated work groups

A designated work group in existence immediately before
commencement continues in existence after commencement asif it had
been established under section 24 of the OHS (CE) Act asin force after
commencement.

62 Consultations

(D
(2)

Thisitem applies for the period of 3 months after commencement.

If consultations under section 24 of the OHS (CE) Act had begun but
had not been completed before commencement, the consultations are to
be completed asif the amendment made by item 15 of this Schedule
had not been made.
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63 Health and safety representative

A person who was the health and safety representative for a designated
work group immediately before commencement continues to hold
office after commencement subject to the OHS (CE) Act asin force
after commencement.

64 Elections

(D
(2)

Thisitem applies for the period of 3 months after commencement.

If, immediately before commencement, an election for a health and
safety representative was being conducted but had not been compl eted,
the election isto be completed asif the amendments made by this
Schedule had not been made.

65 Applications under section 32

If an application under section 32 of the OHS (CE) Act had been made
but not determined before commencement, the application isto be
determined as though the amendment made by item 23 of this Schedule
had not been made.

66 Health and safety committees

(D

)

3

If ahealth and safety committee was in existence immediately before
commencement, it continues in existence after commencement asif the
amendments made by items 25 and 54 of this Schedule had not been
made.

A committee continued in existence under subitem (1) continuesin
existence until the earlier of the following times:

(@) thetime of the replacement of the committee by a committee
established under section 34 of the OHS (CE) Act asin force
after commencement;

(b) the end of the period of 6 months after commencement.

An employer is not to be taken to breach section 34 of the OHS (CE)
Act, as amended by item 25 of this Schedule, in respect of the
employer’s employees if a committee continues in existence under this
section in respect of those employees.
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Safe Work Australia (Consequential and Transitional Provisions) Act 2008
(No. 157, 2008)

Schedule 2

2 Application of item 1
The amendment made by item 1 of this Schedule does not apply to a
standard or code:
(a) that istaken, because of item 1 of Schedule 3, to bea
standard or code declared by Safe Work Australia; and

(b) that has not been amended since it wasfirst required to be so
taken.
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