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Objects of Schedule and general provisions Chapter 1

Section 1

Schedule 1—Registration and Accountability

of Organisations

Note: See section 8

Chapter 1—ODbjects of Schedule and general

provisions

1 Simplified outline of Chapter

This Chapter sets out Parliament’ sintention in enacting this
Schedule and contains other provisions that are relevant to the
Schedule as awhole.

It includes definitions of terms that are used throughout the
Schedule. However, not al definitions are in this Chapter.
Definitions of terms that are used only in a particular area of the
Schedule, or only in one section of the Schedule, are generally
defined in that area or section.

5 Parliament’sintention in enacting this Schedule

(D

)

©)

It is Parliament’ s intention in enacting this Schedule to enhance
relations within workplaces between federal system employers and
federal system employees and to reduce the adverse effects of
industrial disputation.

Parliament considers that those relations will be enhanced and
those adverse effects will be reduced, if associations of employers
and employees are required to meet the standards set out in this
Schedule in order to gain the rights and privileges accorded to
associations under this Schedule and the Workplace Relations Act.

The standards set out in this Schedule:

() ensure that employer and employee organisations registered
under this Schedule are representative of and accountable to
their members, and are able to operate effectively; and

(b) encourage members to participate in the affairs of
organisations to which they belong; and
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(c) encourage the efficient management of organisations and
high standards of accountability of organisationsto their
members; and

(d) provide for the democratic functioning and control of
organisations; and

(e) facilitate the registration of a diverse range of employer and
employee organisations.

(4) Itisaso Parliament’ sintention in enacting this Schedule to assist
employers and employees to promote and protect their economic
and social interests through the formation of employer and
employee organisations, by providing for the registration of those
associations and according rights and privileges to them once
registered.

Note: The Workplace Relations Act contains many provisions that affect the
operation of this Schedule. For example, provisions of the Workplace
Relations Act deal with some powers and functions of the
Commission and of Registrars. Decisions made under this Schedule

may be subject to procedures and rules (for example, about appeal s)
that are set out in the Workplace Relations Act.

5A Schedule binds Crown
(1) This Schedule binds the Crown in each of its capacities.

(2) However, this Schedule does not make the Crown liable to be
prosecuted for an offence.

6 Definitions
In this Schedule, unless the contrary intention appears:

AEC means the Australian Electoral Commission.
Note: Section 11 is also relevant to this definition.

approved auditor has the meaning given by the regulations.

auditor, in relation to a reporting unit, means:
(@) the person who isthe holder of the position of auditor of the
reporting unit under section 256; or
(b) where afirm isthe holder of the position—each person who
is, from time to time, a member of thefirm and is an
approved auditor.
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Australian Accounting Standards means the accounting
standards:
(a) issued by the Australian Accounting Standards Board; or
(b) issued by CPA Australia and by The Ingtitute of Chartered
Accountants in Australia and adopted by the Australian
Accounting Standards Board,;
asinforce, or applicable, from time to time, as modified by
regulations made for the purpose of this definition.

Australian Auditing Standards means the auditing and assurance
standardsissued by CPA Australia and The Institute of Chartered
Accountantsin Australiaasin force, or applicable, from time to
time.

Australian Building and Construction Commissioner hasthe
same meaning as in the Building and Construction Industry
Improvement Act 2005.

Australian Building and Construction I nspector has the same
meaning as in the Building and Construction Industry Improvement
Act 2005.

AWA has the same meaning as in the Workplace Relations Act.

award means:
(@) an award within the meaning of the Workplace Relations
Act; and
(b) atransitional award within the meaning of Schedule 6 to the
Workplace Relations Act.

breach includes non-observance.

civil penalty provision has the meaning given by subsection
305(2).

collective agreement has the same meaning as in the Workplace
Relations Act.

collective body means:
(a) inrelation to an organisation—the committee of management
or a conference, council, committee, panel or other body of
or within the organisation; and
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(b) inrelation to abranch of an organisation—the committee of
management or a conference, council, committee, panel or
other body of or within the branch.

collegiate electoral system, in relation to an election for an office
in an organisation, means a method of election comprising afirst
stage, at which persons are elected to a number of officesby a
direct voting system, and a subsequent stage or subsequent stages
at which persons are elected by and from a body of persons
consisting only of:
(a) persons elected at the last preceding stage; or
(b) persons elected at the last preceding stage and other persons
(being in number not more than 15% of the number of
persons comprising the body) holding offices in the
organisation (including the office to which the election
relates), not including any person holding such an office
merely because of having filled a casual vacancy in the office
within the last 12 months, or the last quarter, of the term of
the office.

Commission means the Australian Industrial Relations
Commission established under section 61 of the Workplace
Relations Act.

committee of management:

(a) inrelation to an organisation, association or branch of an
organisation or association, means the group or body of
persons (however described) that manages the affairs of the
organisation, association or branch; and

(b) inrelation to areporting unit, means the group or body of
persons (however described) that, under the rules of the
reporting unit, is responsible for undertaking the functions
necessary to enable the reporting unit to comply with Part 3
of Chapter 8.

Commonwealth authority means:

(a) abody corporate established for a public purpose by or under
alaw of the Commonwealth or the Australian Capital
Territory; or

(b) abody corporate:

(i) incorporated under alaw of the Commonwealth or a
State or Territory; and
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(ii) inwhich the Commonwealth has a controlling interest.

conduct includes being (whether directly or indirectly) a party to,
or concerned in, the conduct.

constitutional corporation means:

(a) aforeign corporation within the meaning of paragraph 51(xx)
of the Constitution; or

(b) abody corporate that is, for the purposes of paragraph 51(xx)
of the Constitution, afinancial corporation formed within the
l[imits of the Commonwealth; or

(c) abody corporatethat is, for the purposes of paragraph 51(xx)
of the Constitution, atrading corporation formed within the
limits of the Commonwealth; or

(d) abody corporate that isincorporated in a Territory; or

(e) aCommonwealth authority.

declaration envelope means an envelope in the form prescribed by
the regulations on which avoter is required to make a declaration
containing the prescribed information.

demarcation dispute includes:

(a) adispute arising between 2 or more organisations, or within
an organisation, asto the rights, status or functions of
members of the organisations or organisation in relation to
the employment of those members; or

(b) adispute arising between employers and employees, or
between members of different organisations, asto the
demarcation of functions of employees or classes of
employees; or

(c) adispute about the representation under this Schedule or the
Workplace Relations Act of the industrial interests of
employees by an organisation of employees.

Deputy Industrial Registrar means a Deputy Industrial Registrar
appointed under section 141 of the Workplace Relations Act.

direct voting system, in relation to an election for an officein an
organisation, means a method of election at which:

(@) al financial members; or
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(b) al financial members included in the branch, section, class or
other division of the members of the organisation that is
appropriate having regard to the nature of the office;

are, subject to reasonable provisionsin relation to enrolment,
eigible to vote.

Electoral Commissioner has the same meaning asin the
Commonwealth Electoral Act 1918.

electoral official means an Australian Electora Officer or a
member of the staff of the AEC.

eigibility rules, in relation to an organisation or association, means
the rules of the organisation or association that relate to the
conditions of eligibility for membership or the description of the
industry or enterprise (if any) in connection with which the
organisation is, or the association is proposed to be, registered.

employee includes any person whose usua occupation is that of
employee, but does not include a person who is undertaking a
vocational placement within the meaning of section 4 of the
Workplace Relations Act.

employer includes:
() apersonwhoisusualy an employer; and
(b) an unincorporated club.

employing authority, in relation to a class of employees, means the
person or body, or each of the persons or bodies, prescribed as the
employing authority in relation to the class of employees.

Employment Advocate means the Employment Advocate referred
toin Part 5 of the Workplace Relations Act.

enterprise means:

(8) abusinessthat is carried on by asingle employer; or

(b) abusinessthat is carried on by related bodies corporate, at
least one of which isan employer; or

(c) an operationally distinct part of a business mentioned in
paragraph (a) or (b); or

(d) agrouping of 2 or more operationally distinct parts of a
business mentioned in paragraph (a) or (b).

6
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Whether bodies corporate are related is to be determined in
accordance with the principles set out in section 50 of the
Corporations Act 2001.

enterprise association has the meaning given by subsection
18C(1).

excluded auditor, in relation to areporting unit, means:

(a) an officer or employee of the reporting unit or the
organisation of which the reporting unit is a part; or

(b) apartner, employer or employee of an officer or employee of
the reporting unit or the organisation of which the reporting
unit isa part; or

(c) aliquidator in respect of property of the reporting unit or the
organisation of which the reporting unit is a part; or

(d) aperson who owes more than $5,000 to the reporting unit or
the organisation of which the reporting unit is a part.

For the purposes of this definition, employee has the same meaning
asin Part 3 of Chapter 8.

exempt public sector superannuation scheme has the same
meaning as in the Superannuation Industry (Supervision) Act 1993.

Federal Court means the Federal Court of Australia

federally registrable:
(8 inrelation to an association of employers—has the meaning
given by section 18A; and
(b) inrelation to an association of employees—has the meaning
given by section 18B; and
(c) in relation to an enterprise association—has the meaning
given by section 18C.

federal system employee has the meaning given by subsection
18B(2).

federal system employer has the meaning given by subsection
18A(2).

financial records includes the following to the extent that they
relate to finances or financial administration:

(a) aregister;
(b) any other record of information;
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(c) financial reports or financial records, however compiled,
recorded or stored;

(d) adocument.

financial year, in relation to an organisation, means:

(a) the period of 12 months commencing on 1 July in any year;
or

(b) if the rules of the organisation provide for another period of
12 months as the financial year of the organisation—the
other period of 12 months.

Note: Section 240 provides for adifferent financial year in specid
circumstances.

Full Bench means a Full Bench of the Commission.

general purpose financial report means the report prepared in
accordance with section 253.

independent contractor is confined to anatural person.
industrial action has the meaning given by section 7.

Industrial Registrar means the Industrial Registrar appointed
under section 133 of the Workplace Relations Act.

Industrial Registry means the Australian Industrial Registry
established under section 128 of the Workplace Relations Act.

irregularity, in relation to an election or ballot, includes:
(a) abreach of the rules of an organisation or branch of an
organisation; and
(b) an act or omission by means of which:

(i) thefull and free recording of votes by all persons
entitled to record votes and by no other persons; or

(ii) acorrect ascertainment or declaration of the results of
the voting;

is, or is attempted to be, prevented or hindered; and
(c) acontravention of section 190.

office has the meaning given by section 9.

officer, in relation to an organisation, or a branch of an
organisation, means a person who holds an officein the
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organisation or branch (including such a person when performing
duties as a designated officer under Part 3 of Chapter 8).

one-tier collegiate electoral system means a collegiate electora
system comprising only one stage after the first stage.

operating report means the report prepared under section 254.

organisation means an organisation registered under this Schedule.

Note: Organisations registered under the Workplace Relations Act
immediately before this Schedule commenced are taken to be
registered under this Schedule (see the Workplace Relations
Legislation Amendment (Registration and Accountability of
Organisations) (Consequential Provisions) Act 2002).

postal ballot means a ballot for the purposes of which:

(@) aballot paper, a declaration envelope, and another envelope
in the form prescribed by the regulations, are sent by prepaid
post to each person entitled to vote; and

(b) facilities are provided for the return of the completed ballot
paper by post by the voter without expense to the voter.

prescribed includes prescribed by Rules of the Commission made
under section 124 of the Workplace Relations Act.

President means the President of the Commission.

Presidential Member means the President, a Vice President, a
Senior Deputy President or a Deputy President, of the
Commission.

public sector employment has the same meaning asin the
Workplace Relations Act.

Registrar means the Industrial Registrar or a Deputy Industrial
Registrar.

registry means the Principal Registry or another registry
established under section 130 of the Workplace Relations Act.

Registry official means:
(@) aRegistrar; or
(b) amember of the staff of the Industrial Registry.

reporting guidelines mean the guidelines issued under section 255.
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reporting unit has the meaning given by section 242.

State award has the same meaning as in the Workplace Relations
Act.

State demarcation order means a State award, to the extent that it
relates to the rights of a State-registered association to represent the
interests under a State or Territory industrial law of a particular
class or group of employees.

State industrial authority means:

() aboard or court of conciliation or arbitration, or tribunal,
body or persons, having authority under a State Act to
exercise any power of conciliation or arbitration in relation to
industrial disputes within the limits of the State; or

(b) aspecial board constituted under a State Act relating to
factories; or

(c) any other State board, court, tribunal, body or official
prescribed for the purposes of this definition.

State or Territory industrial law has the same meaning asin the
Workplace Relations Act.

State-registered association has the meaning given by clause 1 of
Schedule 10 to the Workplace Relations Act.

superannuation entity has the same meaning asin the
Superannuation Industry (Supervision) Act 1993.

this Schedule includes regul ations made under this Schedule.

transitionally registered association has the meaning given by
clause 1 of Schedule 10 to the Workplace Relations Act.

workplace inspector means a person appointed as aworkplace
inspector under section 167 of the Workplace Relations Act.

Workplace Relations Act means the Workplace Relations Act 1996
and regulations made under section 846 of that Act but does not
include this Schedule or regulations made under section 359 of this
Schedule.

10 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Objects of Schedule and general provisions Chapter 1

Section 6A

6A Referencesto provisionsin this Schedule

In this Schedule, areference to aprovisionisareferenceto a
provision of this Schedule, unless the contrary intention appears.

7 Meaning of industrial action

(1) For the purposes of this Schedule, industrial action means any
action of the following kinds:

(@) the performance of work by an employee in a manner
different from that in which it is customarily performed, or
the adoption of a practice in relation to work by an employee,
the result of which isarestriction or limitation on, or adelay
in, the performance of the work;

(b) aban, limitation or restriction on the performance of work by
an employee or on acceptance of or offering for work by an
employee;

(c) afailureor refusal by employeesto attend for work or a
failure or refusal to perform any work at all by employees
who attend for work;

(d) thelockout of employees from their employment by the
employer of the employees;

but does not include the following:

(e) action by employeesthat is authorised or agreed to by the
employer of the employees;

(f) action by an employer that is authorised or agreed to by or on
behalf of employees of the employer;

(g) action by an employee if:

(i) the action was based on a reasonable concern by the
employee about an imminent risk to his or her health or
safety; and

(ii) the employee did not unreasonably fail to comply with a
direction of his or her employer to perform other
available work, whether at the same or another
workplace, that was safe and appropriate for the
employeeto perform.

Note 1: See also subsection (4), which deals with the burden of proof of the
exception in subparagraph (g)(i) of this definition.

Note2:  Theissue of whether action that is not industrial in character is
industrial action was considered by the Commission in Automotive,
Food, Metals, Engineering, Printing and Kindred Industries Union v
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The Age Company Limited, PR946290. In that case, the Full Bench of
the Commission drew a distinction between an employee who does
not attend for work in support of a collective demand that the
employer agree to alteration of the conditions of employment as being
clearly engaged in industrial action and an employee who does not
attend for work on account of illness.

(2) For the purposes of this Schedule:

(a) conduct is capable of constituting industrial action even if the
conduct relates to part only of the duties that employees are
required to perform in the course of their employment; and

(b) areferencetoindustrial action includes areferenceto a
course of conduct consisting of a series of industrial actions.

Meaning of lockout

(3) For the purposes of this section, an employer locks out employees
from their employment if the employer prevents the employees
from performing work under their contracts of employment
without terminating those contracts (except to the extent that this
would be an expansion of the ordinary meaning of that expression).

Burden of proof

(4) Whenever a person seeks to rely on subparagraph (g)(i) of the
definition of industrial action in subsection (1), that person has the
burden of proving that subparagraph (g)(i) applies.

9 Meaning of office

(1) Inthis Schedule, office, in relation to an organisation or a branch
of an organisation means:
(a) an office of president, vice president, secretary or assistant
secretary of the organisation or branch; or
(b) the office of avoting member of a collective body of the
organisation or branch, being a collective body that has
power in relation to any of the following functions:
(i) the management of the affairs of the organisation or
branch;

(ii) the determination of policy for the organisation or
branch;

(iii) the making, alteration or rescission of rules of the
organisation or branch;
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(©

(d)

(€)

(iv) the enforcement of rules of the organisation or branch,
or the performance of functionsin relation to the
enforcement of such rules; or

an office the holder of which is, under the rules of the

organisation or branch, entitled to participate directly in any

of the functions referred to in subparagraphs (b)(i) and (iv),

other than an office the holder of which participates only in

accordance with directions given by a collective body or
another person for the purpose of implementing:

(i) existing policy of the organisation or branch; or

(ii) decisions concerning the organisation or branch; or

an office the holder of which is, under the rules of the

organisation or branch, entitled to participate directly in any

of the functions referred to in subparagraphs (b)(ii) and (iii);

or

the office of a person holding (whether as trustee or

otherwise) property:

(i) of the organisation or branch; or
(if) inwhich the organisation or branch has a beneficia
interest.

(2) Inthis Schedule, areference to an office in an association or
organisation includes a reference to an office in a branch of the
association or organisation.

10 Forging and uttering

Forging

(1) For the purposes of this Schedule, a person is taken to have forged
adocument if the person:

(@) makes adocument which isfalse, knowing it to be false; or
(b) without authority, alters a genuine document in a material

particular;

with intent that:
(c) thefalse or altered document may be used, acted on, or

accepted, as genuine, to the prejudice of another person; or

(d) another person may, in the belief that it is genuine, be

induced to do or refrain from doing an act.

(2) For the purposes of this Schedule, if a person:
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() makesadocument which isfalse, knowing it to be false; or

(b) without authority, alters a genuine document in a material
particular;

with intent that a computer, a machine or other device should
respond to the false or altered document asif it were genuine:

(c) tothe prejudice of another person; or

(d) with the result that another person would be induced to do or
refrain from doing an act;

the first-mentioned person is taken to have forged the document.

Uttering

(3) For the purposes of this Schedule, a person is taken to utter a
forged document if the person:

() usesor dealswithit; or
(b) attemptsto use or deal withiit; or

(c) attempts to induce another person to use, deal with, act upon,
or accept it.

11 Actionsand opinionsof AEC

(1) Inthis Schedule, areference to aballot or election being
conducted, or astep in aballot or el ection being taken, by the AEC
isareference to the ballot or election being conducted, or the step
being taken, by:

(@) an electoral official; or
(b) aperson authorised on behalf of the AEC to do so.

(2) Inthis Schedule, areference to the opinion or other state of mind
of the AEC, in relation to the exercise of afunction, isareference
to the opinion or other state of mind of a person authorised to carry
out the function on behalf of the AEC.

12 Membership of organisations

In this Schedule, unless the contrary intention appears, a reference
to:

(a) apersonwhoiseligibleto become a member of an
organisation; or
(b) apersonwho is€ligible for membership of an organisation;
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includes areference to a person who is eligible merely because of
an agreement made under rules of the organisation made under
subsection 151(1).

13 Functionsof theIndustrial Registry

(1) Thefunctions of the Industrial Registry include:
() keeping aregister of organisations; and
(b) providing advice and assistance to organisationsin relation to
their rights and obligations under this Schedule.

Note: Other functions of the Industrial Registry are set out in section 129 of
the Workplace Relations Act.

(2) Subject to this Schedule, the register of organisations is to be kept
in whatever form the Industrial Registrar considers appropriate.

14 President may establish Organisations Panel

(1) The President may establish a panel (the Organisations Panel) of
members of the Commission to exercise the powers of the
Commission under this Schedule.

(2) The Organisations Panel isto consist of:
(@) aPresidential Member whose duties include organising and
allocating the work of the Panel; and
(b) one or more other members of the Commission assigned to
the Panel by the President.

(3) A member of the Organisations Panel may be a member of one or
more panels referred to in section 95 of the Workplace Relations
Act.

Note: Section 95 of the Workplace Relations Act provides for the setting up
of Commission panels for particular industries.

(4) Thefact that aperson isamember of the Organisations Panel does
not affect any powers, function or duties that have been, or may be,
given to the person by or under any other provision of this
Schedule or the Workplace Relations Act.

(5) Evenif the President establishes an Organisations Panel, he or she
may direct that the powers of the Commissionin relation to a
particular matter arising under this Schedule are to be exercised by:
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(&) amember of the Commission who is not a member of the
Panel; or

(b) members of the Commission, some or al of whom are not
members of the Panel.

15 Disapplication of Part 2.5 of Criminal Code

Part 2.5 of the Criminal Code does not apply to offences against
this Schedule.

Note 1: Section 6 of this Schedule defines this Schedule to include the
regulations.

Note 2: For the purposes of this Schedule (and the regulations), corporate
responsibility is dealt with by section 344, rather than by Part 2.5 of
the Criminal Code.

16 Operation of offence provisions

If a maximum penalty is specified:

(a) at thefoot of asection of this Schedule (other than a section
that is divided into subsections); or

(b) at thefoot of a subsection of this Schedule;

then:

(c) aperson who contravenes the section or subsection is guilty
of an offence punishable, on conviction, by a penalty not
exceeding the specified penalty; or

(d) the offencereferred to in the section or subsection is
punishable, on conviction, by a penalty not exceeding the
specified penalty.

16
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Chapter 2—Registration and cancellation of
registration

Part 1—Simplified outline of Chapter

17 Simplified outline

This Chapter deals with the types of employer and employee
associations that can be registered and the conditions for their
registration (see Part 2). Part 2 also prohibits certain kinds of
discriminatory conduct by employers and organisations in relation
to the formation and registration of employee associations.

This Chapter also provides that an organisation’s registration can
be cancelled by the Federal Court or by the Commission. It sets out
the grounds and procedures for cancellation, and the consequences
of cancellation (see Part 3).
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Part 2—Registration

Division 1—Types of associations that may apply for
registration

18 Employer and employee associations may apply

Any of the following associations may apply for registration as an
organisation:

(a) afederally registrable association of employers;

(b) afederaly registrable association of employees;

(c) afederally registrable enterprise association.

18A Federally registrable employer associations

(1) Anassociation of employersisfederally registrable if:
(a) itisaconstitutional corporation; or
(b) the majority of its members are federal system employers.

(2) Anemployer isafederal system employer if the employer is:
(a) aconstitutional corporation; or
(b) an employer in relation to an enterprise that:
(i) operates principally within or from a Territory; or
(ii) isengaged principally in trade or commerce between
Australiaand a place outside Australia; or
(iii) isengaged principally in trade or commerce among the
States; or
(iv) isengaged principally in trade or commerce within a
Territory, between a State and a Territory or between 2
Territories; or
(v) isengaged principally in the supply of postal,
telegraphic, telephonic or other like services; or
(vi) isengaged principally in banking (other than State
banking not extending beyond the limits of a State); or
(vii) isengaged principally in insurance (other than State
insurance not extending beyond the limits of a State); or
(c) anemployer in relation to public sector employment; or
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(d) an employer in Victoria, provided the provisions of this
Schedule that would apply to the employer as afederal
system employer, or to an association of which the employer
isamember, fall within the legislative power referred to the
Commonwealth under the Commonwealth Powers (Industrial
Relations) Act 1996 of Victoria

(3) Anassociation of employersis not federally registrableif it hasa
member who is not one of the following:
(@) an employer;
(b) aperson who was an employer when admitted to
membership, but who has not resigned or whose membership
has not been terminated;

(c) aperson (other than an employee) who carries on business;
(d) an officer of the association.

(4) An association of employersisnot federally registrableif:

(a) itisonly abody corporate becauseit is or has been registered
under this Schedule (whether before or after the
commencement of this subsection); and

(b) the majority of its members are not federal system
employers.

18B Federally registrable employee associations

(1) An association of employeesisfederally registrableif:
(a) itisaconstitutional corporation; or
(b) the majority of its members are federal system employees.

(2) A personisafederal system employeeif the personis:
(@) employed by a constitutional corporation; or
(b) employed in an enterprise that:
(i) operates principally within or from a Territory; or
(ii) isengaged principally in trade or commerce between
Australiaand a place outside Australia; or
(iii) isengaged principally in trade or commerce among the
States; or
(iv) isengaged principally in trade or commerce within a
Territory, between a State and a Territory or between 2
Territories; or
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(v) isengaged principally in the supply of postal,
telegraphic, telephonic or other like services; or
(vi) isengaged principally in banking (other than State
banking not extending beyond the limits of a State); or
(vii) isengaged principally in insurance (other than State
insurance not extending beyond the limits of a State); or
(c) employed in public sector employment; or
(d) employedin Victoria, provided the provisions of this
Schedule that would apply to the employee as afederal
system employee, or to an association of which the employee
isamember, fall within the legislative power referred to the
Commonwealth under the Commonwealth Powers (Industrial
Relations) Act 1996 of Victoria; or
(e) an independent contractor who, if he or she were an
employee performing work of the kind which he or she
usually performs as an independent contractor, would be an
employee who could be characterised in one or more of the
ways mentioned in paragraphs (a) to (d).

(3) Anassociation of employeesisnot federally registrableif it hasa
member who is not one of the following:

(@) anemployee;

(b) aperson specified in subsection (4);

(c) anindependent contractor who, if he or she were an
employee performing work of the kind which he or she
usually performs as an independent contractor, would be an
employee eligible for membership of the association;

(d) an officer of the association.

(4) The persons specified for the purpose of paragraph (3)(b) are
persons (other than employees) who:

(a) are, or are ableto become, members of an industrial
organisation of employees within the meaning of the
Industrial Relations Act 1996 of New South Wales; or

(b) are employeesfor the purposes of the Industrial Relations
Act 1999 of Queensland; or

(c) are employees for the purposes of the Industrial Relations
Act 1979 of Western Australia; or

(d) are employees for the purposes of the Industrial and
Employee Relations Act 1994 of South Australia.
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(5) An association of employeesisnot federally registrable if:

(a) itisonly abody corporate becauseit is or has been registered
under this Schedule (whether before or after the
commencement of this subsection); and

(b) the majority of the association’s members are not federal
system employees.

18C Federally registrable enter prise associations

(1) Anenterprise association is an association the magjority of the
members of which are employees performing work in the same
enterprise.

(2) An enterprise association isfederally registrable if:
(a) itisacongtitutional corporation; or
(b) the majority of its members are federal system employees; or

(c) the employer or employersin relation to the relevant
enterprise are constitutional corporations; or

(d) therelevant enterprise operates principally within or from a
Territory; or

(e) therelevant enterpriseis engaged principally in trade or
commerce between Australia and a place outside Austraia;
or

(f) therelevant enterprise is engaged principally in trade or
commerce among the States; or

(g) therelevant enterpriseis engaged principaly in trade or
commerce within a Territory, between a State and a Territory
or between 2 Territories; or

(h) therelevant enterpriseis engaged principally in the supply of
postal, telegraphic, telephonic or other like services; or

(i) therelevant enterprise is engaged principally in banking
(other than State banking not extending beyond the limits of
a State); or

() therelevant enterpriseis engaged principally ininsurance
(other than State insurance not extending beyond the limits of
a State); or

(K) therelevant enterpriseisin Victoria, and the provisions of
this Schedule that would apply to the association (both before
and after registration), fall within the legislative power
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referred to the Commonwealth under the Commonwealth
Powers (Industrial Relations) Act 1996 of Victoria.

(3) Anenterprise association is not federally registrableif it hasa
member who is not one of the following:

(@) an employee performing work in the relevant enterprise;

(b) aperson specified in subsection (4) performing work in the
enterprise;

(c) anindependent contractor performing work in the relevant
enterprise who, if he or she were an employee performing
work of the kind which he or she usually performs as an
independent contractor, would be:

(i) an employee who could be characterised in one or more
of the ways mentioned in paragraphs 18B(2)(a) to (d);
and

(ii) an employee who would be eligible for membership of
the association;

(d) an officer of the association.

(4) The persons specified for the purpose of paragraph (3)(b) are
persons (other than employees) who:

(@) are, or are able to become, members of an industrial
organisation of employees within the meaning of the
Industrial Relations Act 1996 of New South Wales; or

(b) are employeesfor the purposes of the Industrial Relations
Act 1999 of Queensland; or

(c) are employees for the purposes of the Industrial Relations
Act 1979 of Western Australia; or

(d) are employees for the purposes of the Industrial and
Employee Relations Act 1994 of South Australia.

(5) An enterprise association is not federally registrableif:

(a) itisonly abody corporate becauseit is or has been registered
under this Schedule (whether before or after the
commencement of this subsection); and

(b) it does not satisfy paragraphs (b) to (k) of subsection (2).
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18D Consgtitutional validity

(D

)

©)

(4)

Associations of employers

If the Parliament would not have sufficient legidative power to
provide for the registration of a particular association of employers
if aparticular class of employers mentioned in paragraphs
18A(2)(a) to (d) were included when working out whether the
majority of its members are federal system employers, subsection
18A(2) appliesasif it did not include a reference to that class of
employers.

If the Parliament would only have sufficient legislative power to
provide for the registration of a particular association of employers
if the membership of the association were entirely made up of one
or more of the following:

(a) federal system employers;

(b) persons (other than employees) who carry on business and
who would, if they were employers, be federal system
employers,

(c) officersof the association;

then, despite subsection 18A (1), the association is not federally
registrable unlessit is either a constitutional corporation or made
up in that way.

Associations of employees

If the Parliament would not have sufficient legislative power to
provide for the registration of an association of employeesif a
particular class of person mentioned in paragraphs 18B(2)(a) to (€)
were included when working out whether the majority of its
members are federal system employees, subsection 18B(2) applies
asif it did not include areference to that class of employees.

If the Parliament would only have sufficient legislative power to
provide for the registration of a particular association of employees
if the membership of the association were entirely made up of one
or more of the following:

(a) federal system employees,

(b) persons specified in subsection 18B(4);

(c) officersof the association;
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©®)

then, despite subsection 18B(1), the association is not federally
registrable unlessit is either a constitutional corporation or made
up in that way.

Enterprise associations

If the Parliament would only have sufficient legislative power to
provide for the registration of an enterprise association if the
membership of the association were entirely made up of one or
more of the following:

(a) federal system employees performing work in the relevant

enterprise;

(b) persons specified in subsection 18C(4);

(c) officersof the association;
then, despite subsection 18C(2), the association is not federally
registrable unlessit is either a constitutional corporation or made
up in that way.
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Division 2—Registration criteria

19 Criteriafor registration of associations other than enterprise
associations

(1) The Commission must grant an application for registration made
by an association (other than an enterprise association) that, under
section 18, may apply for registration as an organisation if, and
only if:

(a) the association:

(i) isagenuine association of akind referred toin
paragraph 18(a) or (b); and
(ii) isan association for furthering or protecting the interests
of its members; and

(b) inthe case of an association of employees—the association is
free from control by, or improper influence from, an
employer or by an association or organisation of employers,
and

(c) inthe case of an association of employers—the members
who are employers have, in the aggregate, throughout the 6
months before the application, employed on an average taken
per month at least 50 employees; and

(d) inthe case of an association of employees—the association
has at least 50 members who are employees; and

(e) the Commission is satisfied that the association would
conduct its affairsin away that meets the obligations of an
organisation under this Schedule and the Workplace
Relations Act; and

(f) therules of the association make provision as required by this
Schedule to be made by the rules of organisations; and

(g) the association does not have the same name as that of an
organisation or aname that is so similar to the name of an
organisation asto be likely to cause confusion; and

(h) amgjority of the members present at a general meeting of the
association, or an absolute majority of the committee of
management of the association, have passed, under the rules
of the association, aresolution in favour of registration of the
association as an organisation; and
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)

©)

(4)

(i) theregistration of the association would further Parliament’s
intention in enacting this Schedul e (see section 5) and the
object set out in section 3 of the Workplace Relations Act;
and

(j) subject to subsection (2), there is no organisation to which
members of the association might belong or, if thereis such
an organisation, it is not an organisation:

(i) towhich the members of the association could more
conveniently belong; and

(i) that would more effectively represent those members.

If:
(a) thereisan organisation to which the members of the
association might belong; and
(b) the members of the association could more conveniently
belong to the organisation; and

(c) the organisation would more effectively represent those
members than the association would;

the requirements of paragraph (1)(j) are taken to have been met if
the Commission accepts an undertaking from the association that
the Commission considers appropriate to avoid demarcation
disputes that might otherwise arise from an overlap between the
eligibility rules of the organisation and the eligibility rules of the
association.

Without limiting the matters that the Commission may take into
account in considering, under subparagraph (1)(j)(ii), the
effectiveness of the representation of an organisation or
association, the Commission must take into account whether the
representation would be consistent with Parliament’ sintention in
enacting this Schedul e (see section 5) and the object set out in
section 3 of the Workplace Relations Act.

In applying paragraph (1)(e), the Commission must have regard to
whether any recent conduct by the association or its members
would have provided grounds for an application under section 28
had the association been registered when the conduct occurred.

26 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Registration and cancellation of registration Chapter 2
Registration Part 2

Section 20

20 Criteriafor registration of enterprise associations

(1) The Commission must grant an application for registration made
by an enterprise association that, under section 18, may apply for
registration as an organisation if, and only if:

(a) the association:
(i) isagenuine association of akind referred toin
paragraph 18(c); and
(ii) isan association for furthering or protecting the interests
of its members; and
(b) the association isfree from control by, or improper influence
from:
(i) any employer, whether at the enterprise in question or
otherwise; or
(ii) any person or body with an interest in that enterprise; or
(iif) any organisation, or any other association of employers
or employees; and
(c) the association has at least 20 members who are employees,
and
(d) the Commission is satisfied that the association would
conduct its affairsin away that meets the obligations of an
organisation under this Schedule and the Workplace
Relations Act; and
(e) therulesof the association make provision as required by this
Schedule to be made by the rules of organisations; and
(f) the association does not have the same name as that of an
organisation or a name that is so similar to the name of an
organisation asto be likely to cause confusion; and
(g) the Commission is satisfied that a majority of the persons
eligible to be members of the association support its
registration as an organisation; and
(h) amagjority of the members present at a general meeting of the
association, or an absolute majority of the committee of
management of the association, have passed, under the rules
of the association, aresolution in favour of registration of the
association as an organisation; and
(i) theregistration of the association would further Parliament’s
intention in enacting this Schedul e (see section 5) and the
object set out in section 3 of the Workplace Relations Act.
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(1A) For the purposes of paragraph (1)(b), if aperson or body has an
interest in the enterprise in question, the Commission may decide
that, despite the interest, the association is free from control by, or
improper influence from, the person or body.

Note: The Commission could conclude that the association was free from
control etc. by the person if, for example, the nature of the person’s
interest was not such as to give the person amajor say in the conduct

of the enterprise or if the person did not have a significant
management role in the association.

(2) Inapplying paragraph (1)(d), the Commission must have regard to
whether any recent conduct by the association or its members
would have provided grounds for an application under section 28
had the association been registered when the conduct occurred.
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Division 3—Prohibited conduct in relation to formation or
registration of employee associations

21 Prohibited conduct—employers

(1) Anemployer must not, for a prohibited reason, or for reasons that
include a prohibited reason, do or threaten to do any of the
following:

(@) dismissan employee;

(b) injure an employeein his or her employment;

(c) alter the position of an employee to the employee’s
prejudice;

(d) discriminate against an employee.

(2) A person must not, for a prohibited reason, or for reasons that
include a prohibited reason, do or threaten to do any of the
following:

(a) terminate a contract for services that he or she has entered
into with an independent contractor;

(b) injure an independent contractor in relation to the terms and
conditions of the contract for services;

(c) alter the position of an independent contractor to the
independent contractor’ s prejudice;

(d) discriminate against an independent contractor.

(3) Conduct referred to in subsection (1) or (2) isfor a prohibited
reason if it is carried out because the employee or independent
contractor has done, or has omitted to do, any act:

(a) under this Schedule that relates to the formation or
registration of an association referred to in paragraph 18(b)
or (c); or

(b) in connection with, or in preparation for, such an act or
omission.

(4) Thefollowing are examples of acts or omissions to which
subsection (3) applies:
(a8 making an application for registration of an employee
association under paragraph 18(b) or (¢);
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(b) supporting the registration of an employee association (for
example, by supporting, or supporting the making of, an
application for its registration);

(c) participating, or encouraging a person to participate, in
proceedings before the Commission in relation to such an
application;

(d) not participating, or encouraging a person not to participate,
in such proceedings;

(e) becoming a member, or encouraging a person to become a
member, of an employee association.

22 Prohibited conduct—or ganisations

(1) Anorganisation, or an officer or member of an organisation, must
not take, or threaten to take, industrial action whose aim, or one of
whose aims, isto coerce a person to breach section 21.

(2) An organisation, or an officer or member of an organisation, must
not, for a prohibited reason, or for reasons that include a prohibited
reason, take or threaten to take, any action whose aim, or one of
whose aims, isto prejudice a person in the person’s employment,
or an independent contractor in the contractor’ s engagement.

(3) Conduct referred to in subsection (2) isfor a prohibited reason if it
is carried out because the person has done, or has omitted to do,
any act:

(a) under this Schedule that relates to the formation or
registration of an association referred to in paragraph 18(b)
or (c); or

(b) in connection with, or in preparation for, such an act or
omission.

(4) The examples set out in subsection 21(4) are examples of acts or
omissions to which subsection (3) of this section applies.

(5) Anorganisation, or an officer or member of an organisation, must
not impose, or threaten to impose, a penalty, forfeiture or disability
of any kind on a member of the organisation because the member
concerned does or proposes to do, for a prohibited reason, an act or
omission referred to in subsection 21(3).
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23 Powersof Federal Court in relation to prohibited conduct

(1) The Federal Court may, if the Court considersit appropriatein all
the circumstances, make one or more of the following ordersin
respect of conduct that contravenes section 21 or 22:

(a) an order imposing on a person whose conduct contravenes
that section a penalty of not more than:
(i) inthe case of abody corporate—100 penalty units; or
(ii) inany other case—20 penalty units;
(b) an order requiring the person not to carry out athreat made
by the person, or not to make any further threat;
(c) injunctions (including interim injunctions), and any other
orders, that the Court considers necessary to stop the conduct
or remedly its effects;

(d) any other consequentia orders.

(2) An application for an order under subsection (1) may be made by:

(a) aperson against whom the conduct is being, has been, or is
threatened to be, taken; or

(b) any other person prescribed by the regulations.

24 Certain actions consider ed to be done by organisation or
employer

(1) For the purposes of this Division:
(a) action done by one of the following bodies or personsis
taken to have been done by an organisation:
(i) the committee of management of the organisation;
(ii) an officer or agent of the organisation acting in that
capacity;
(iif) amember or group of members of the organisation
acting under the rules of the organisation;

(iv) amember of the organisation, who performs the
function of dealing with an employer on behalf of other
members of the organisation, acting in that capacity;
and

(b) action done by an agent of an employer acting in that
capacity istaken to have been done by the employer.

(2) Subparagraphs (1)(a)(iii) and (iv) and paragraph (1)(b) do not
apply if:
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(a) inrelation to subparagraphs (1)(a)(iii) and (iv):
(i) acommittee of management of the organisation; or
(ii) aperson authorised by the committee; or
(iii) an officer of the organisation;
has taken reasonabl e steps to prevent the action; or
(b) inrelation to paragraph (1)(b), the employer has taken
reasonable steps to prevent the action.

(3) Inthissection:

officer, in relation to an organisation, includes:
(a) adelegate or other representative of the organisation; and
(b) an employee of the organisation.

32
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Division 4—Registration process

25 Applicant for registration may changeitsnameor alter itsrules

(1) The Commission may, on the application of an association
applying to be registered as an organisation, grant leave to the
association, on such terms and conditions as the Commission
considers appropriate, to change its name or to alter itsrules:

(a) toenableit to comply with this Schedule; or

(b) to remove aground of objection taken by an objector under
the regulations or by the Commission; or
(c) to correct aformal error initsrules (for example, to remove
an ambiguity, to correct spelling or grammar, or to correct an
incorrect reference to an organisation or person).
Note: Paragraph (a)—in order for an organisation to comply with this

Schedule, its rules must not be contrary to the Workplace Relations
Act (see paragraph 142(a) of this Schedule).

(2) Anassociation granted leave under subsection (1) may change its
name, or ater its rules, even though the application for registration
is pending.

(3) Rules of an association as altered in accordance with leave granted
under subsection (1) are binding on the members of the
association:

(a) in spite of anything in the other rules of the association; and
(b) subject to any further aterations lawfully made.

26 Registration

(1) When the Commission grants an application by an association for
registration as an organisation, the Industrial Registrar must
immediately enter, in the register kept under paragraph 13(1)(a),
such particularsin relation to the association as are prescribed and
the date of the entry.

(2) Anassociation isto be taken to be registered under this Schedule
when the Industrial Registrar enters the prescribed particularsin
the register under subsection (1).

(3) Onregistration, an association becomes an organisation.
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(4) Thelndustrial Registrar must issue to each organisation registered
under this Schedule a certificate of registration in the prescribed
form.

Note: Certificates of registration issued under the Workplace Relations Act
continue in force (see the Workplace Relations Legislation
Amendment (Registration and Accountability of Organisations)
(Consequential Provisions) Act 2002).

(5) Thecertificateis, until proof of cancellation, conclusive evidence
of the registration of the organisation specified in the certificate.

(6) Thelndustrial Registrar may, as prescribed, issueto an
organisation a copy of, or a certificate replacing, the certificate of
registration issued under subsection (4) or that certificate as
amended under section 160.

27 Incorporation

An organisation:

(a) isabody corporate; and

(b) has perpetual succession; and

(c) has power to purchase, take on lease, hold, sell, lease,
mortgage, exchange and otherwise own, possess and deal
with, any real or personal property; and

(d) must have a common seal; and

(e) may sueor be sued in its registered name.
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Part 3—Cancellation of registration

28 Application for cancellation of registration

(1) Anorganisation or person interested, or the Minister, may apply to
the Federal Court for an order cancelling the registration of an
organisation on the ground that:

(@

(b)

(©)

(d)

the conduct of:

(i) the organisation (in relation to its continued breach of
an award, an order of the Commission or a collective
agreement, or its continued failure to ensure that its
members comply with and observe an award, an order
of the Commission or a collective agreement, or in any
other respect); or

(ii) asubstantial number of the members of the organisation
(in relation to their continued breach of an award, an
order of the Commission or a collective agreement, or in
any other respect);

has prevented or hindered the achievement of Parliament’s
intention in enacting this Schedule (see section 5) or of an
object of this Schedule or the Workplace Relations Act; or
the organisation, or a substantial number of the members of
the organisation or of a section or class of members of the
organisation, has engaged in industrial action that has
prevented, hindered or interfered with:

(i) the activities of afedera system employer; or

(ii) the provision of any public service by the
Commonwealth or a State or Territory or an authority of
the Commonwealth or a State or Territory; or

the organisation, or a substantial number of the members of
the organisation or of a section or class of members of the
organisation, has or have been, or isor are, engaged in
industrial action that has had, is having or islikely to have a
substantial adverse effect on the safety, health or welfare of
the community or a part of the community; or

the organisation, or a substantial number of the members of
the organisation or of a section or class of members of the
organisation, has or have failed to comply with:
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(i) aninjunction granted under subsection 496(12) of the
Workplace Relations Act (which deals with orders to
stop industrial action); or

(if) an order made under section 508 or 509 of the
Workplace Relations Act (which deals with
contraventions of the strike pay provisions); or

(iii) an order made under section 807 of the Workplace
Relations Act (which deals with contraventions of the
freedom of association provisions); or

(iv) aninterim injunction granted under section 838 of the
Workplace Relations Act so far asit relates to conduct
or proposed conduct that could be the subject of an
injunction or order under a provision of the Workplace
Relations Act mentioned in subparagraphs (i) to (iii); or

(v) an order made under section 23 (which deals with
contraventions of the employee associations
provisions); or

(vi) an order made under subsection 131(2) (which deals
with contraventions of the withdrawal from
amalgamation provisions).

(1A) Thelndustrial Registrar may apply to the Federal Court for an
order cancelling the registration of an organisation on the ground
that the organisation has failed to comply with an order of the
Federal Court made under subsection 336(5) in relation to the
organisation.

Note: Section 336 deals with the situation where a Registrar is satisfied,
after an investigation, that a reporting unit of an organisation has

contravened Part 3 of Chapter 8, or guidelines or rules relating to
financial matters.

(2) Anorganisation in relation to which an application is made under
subsection (1) or (1A) must be given an opportunity of being heard
by the Court.

(3) If the Court:

(a) findsthat aground for cancellation set out in the application
has been established; and

(b) doesnot consider that it would be unjust to do so having
regard to the degree of gravity of the matters constituting the
ground and the action (if any) that has been taken by or
against the organisation in relation to the matters;
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the Court must, subject to subsection (4) and section 29, cancel the
registration of the organisation.

(4) If:
(a) the Court finds that a ground for cancellation set out in the
application has been established; and
(b) that finding is made, wholly or mainly, because of the
conduct of a particular section or class of members of the
organisation;
the Court may, if it considersit just to do so, instead of cancelling
the registration of the organisation under subsection (3), by order:
(c) determine alterations of the eligibility rules of the
organisation so as to exclude from eligibility for membership
of the organisation persons belonging to the section or class;
or
(d) where persons belonging to the section or class are eligible
for membership under an agreement of the kind referred to in
section 151—declare that the persons are excluded from
eigibility for membership in spite of anything in the
agreement.

(5) If the Court cancels the registration of an organisation, the Court
may direct that an application by the former organisation to be
registered as an organisation is not to be dealt with under this
Schedule before the end of a specified period.

(6) An alteration of rules determined by order under subsection (4)
takes effect on the date of the order or on such other day asis
specified in the order.

(7) A finding of fact in proceedings under section 23 or subsection
131(2) of this Schedule, or section 496, 508, 509 or 807 of the
Workplace Relations Act, is admissible as prima facie evidence of
that fact in an application made on a ground specified in

paragraph (1)(d).

29 Orderswhere cancellation of registration deferred

(1) If the Federal Court finds that a ground of an application under
subsection 28(1) or (1A) has been established, the Court may, if it
considersit just to do so, instead of cancelling the registration of
the organisation concerned under subsection 28(3) or making an
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order under subsection 28(4), exercise one or more of the powers
set out in subsection (2) of this section.

(2) The powersthat may be exercised by the Court, by order, under
subsection (1) are asfollows:

(a) the power to suspend, to the extent specified in the order, any
of the rights, privileges or capacities of the organisation or of
al or any of its members, as such members, under this
Schedule, the Workplace Relations Act or any other Act,
under awards or orders made under this Schedule, the
Workplace Relations Act or any other Act or under collective
agreements,

(b) the power to give directions as to the exercise of any rights,
privileges or capacities that have been suspended;

(c) the power to make provision restricting the use of the funds
or property of the organisation or a branch of the
organisation, and for the control of the funds or property for
the purpose of ensuring observance of the restrictions.

(3) If the Court exercises a power set out in subsection (2), it must
defer the determination of the question whether to cancel the
registration of the organisation concerned until:

(a) the orders made in the exercise of the power ceaseto bein
force; or

(b) on application by a party to the proceeding, the Court
considersthat it is just to determine the question, having
regard to any evidence given relating to the observance or
non-observance of any order and to any other relevant
circumstance;

whichever is earlier.

(4) Anorder made in the exercise of a power set out in subsection (2)
has effect in spite of anything in the rules of the organisation
concerned or abranch of the organisation.

(5) Anorder made in the exercise of a power set out in subsection (2):

(@) may be revoked by the Court, by order, on application by a
party to the proceeding concerned; and

(b) unless sooner revoked, ceasesto bein force:
(i) 6 months after it came into force; or
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(ii) such longer period after it came into force asis ordered
by the Court on application by a party to the proceeding
made while the order remainsin force.

30 Cancellation of registration on technical grounds etc.

(1) The Commission may cancel the registration of an organisation:
(a) on application by the organisation made under the
regulations; or
(b) on application by an organisation or person interested or by
the Minister, if the Commission has satisfied itself, as
prescribed, that the organisation:
(i) wasregistered by mistake; or
(ii) isnolonger effectively representative of the members
who are employers or employees, as the case requires,
or
(iii) isnot free from control by, or improper influence from,
aperson or body referred to in paragraph 19(1)(b) or
20(1)(b), as the case requires; or
(iv) subject to subsection (6), if the organisation is an
enterprise association—the enterprise to which it relates
has ceased to exist; or
(c) onthe Commission’s own motion, if:
(i) the Commission has satisfied itself, as prescribed, that
the organisation is defunct; or
(ii) the organisation is an organisation of employees, other
than an enterprise association, and has fewer than 50
members who are employees; or
(iii) the organisation is an enterprise association and has
fewer than 20 members who are employees; or
(iv) theorganisation isan organisation of employers and the
members who are employers have, in the aggregate,
throughout the 6 months before the application, not
employed on an average taken per month at least 50
employees; or
(v) the organisation isnot, or is no longer, afederally
registrable association.

(2) Before the Commission cancels the registration of an organisation
under:
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(a) paragraph (1)(b) on application by a person interested or by
the Minister; or
(b) paragraph (1)(c);
the Commission must give the organisation an opportunity to be
heard.

(3) The Commission may also cancel the registration of an
organisation if:
(a) the Commission is satisfied that the organisation has
breached an undertaking referred to in subsection 19(2); and
(b) the Commission does not consider it appropriate to amend
the eligibility rules of the organisation under section 157.

(4) A cancellation under subsection (3) may be made:
(a) on application by an organisation or person interested; or
(b) on application by the Minister; or
(c) onthe Commission’s own motion.

(5) For the purposes of subparagraph (1)(b)(iv), the enterprise to which
an organisation relates has ceased to exist if:

(a) inthe case of an organisation that relates only to an
operationally distinct part or parts of the business that
constitutes the enterprise—that part or those parts have
ceased to exist, or the whole of the business has ceased to
exist; or

(b) inthe case of an organisation that relates to the whole of the
business that constitutes the enterprise—the whole of the
business has ceased to exist.

(6) Subparagraph (1)(b)(iv) does not apply if:
(@) someor al of the business of the enterprisein questionis
now conducted by another enterprise; and

(b) al the alterations that are necessary to enable the
organisation to operate as an enterprise association in relation
to the other enterprise have been made; and

(c) the Commission is satisfied that the organisation still meets
the requirements of subsection 20(1).

The Commission must give the organisation a reasonable
opportunity to alter its rules as provided in paragraph (b) before the
Commission considers cancelling the registration of the
organisation on the ground referred to in subparagraph (1)(b)(iv).

40
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31 Cancdlation to berecorded

If the registration of an organisation under this Scheduleis
cancelled, the Industrial Registrar must enter the cancellation, and
the date of cancellation, in the register kept under paragraph
13(1)(a).

32 Consequences of cancellation of registration

The cancellation of the registration of an organisation under this
Schedule has the following consequences:

(@

(b)

(©)

(d)

(€)

(f)

(9

the organisation ceases to be an organisation and a body
corporate under this Schedule, but does not because of the
cancellation cease to be an association;

the cancellation does not relieve the association or any of its
members from any penalty or liability incurred by the
organisation or its members before the cancellation;

from the cancellation, the association and its members are not
entitled to the benefits of any award, order of the
Commission or collective agreement that bound the
organisation or its members,

the Commission may, on application by an organisation or
person interested, make such order as the Commission
considers appropriate about the other effects (if any) of such
an award, order or agreement on the association and its
members;

21 days after the cancellation, such an award, order or
agreement ceases, subject to any order made under
paragraph (d), in al other respects to have effect in relation
to the association and its members;

the Federal Court may, on application by a person interested,
make such order asit considers appropriate in relation to the
satisfaction of the debts and obligations of the organisation
out of the property of the organisation;

the property of the organisation is, subject to any order made
under paragraph (f), the property of the association and must
be held and applied for the purposes of the association under
the rules of the organisation so far as they can still be carried
out or observed.
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Part 4—Commission’s power s under this Chapter

33 Powersexercisable by Presidential Member

The powers of the Commission under this Chapter are exercisable
only by a Presidential Member.
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Chapter 3—Amalgamation and withdrawal from
amalgamation

Part 1—Simplified outline of Chapter

34 Simplified outline

The procedure for the amalgamation of 2 or more organisationsis
set out in Part 2 of this Chapter.

The 2 main elements of the amalgamation procedure are an
application to the Commission seeking approval for a ballot to be
held on the question of amalgamation, and the holding of a ballot
conducted by the Australian Electoral Commission.

Part 2 also sets out the consequences of an amalgamation (for
example, in relation to assets and liabilities of the organisations
forming the new amalgamated organisation). It also enables the
validation of certain acts done for the purposes of an

amal gamation.

The procedure that enables part of an amalgamated organisation to
withdraw from it is set out in Part 3 of this Chapter.

The main elements of the procedure to withdraw are an application
to the Federal Court for approval to hold a ballot on the question,
and the holding of the ballot.

Part 3 also sets out the consequences of a withdrawal from
amalgamation (for example, in relation to assets and liabilities of
the amalgamated organisation and the constituent part). It al'so
enables the validation of certain acts done for the purposes of a
withdrawal from amalgamation.
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Part 2—Amalgamation of organisations
Division 1—General

35 Definitions
In this Part;

alternative provision means a provision of the kind mentioned in
subsection 41(1).

amalgamated organisation, in relation to a completed

amal gamation, means the organisation of which members of the
de-registered organisations have become members under paragraph
73(3)(d).

amalgamation day, in relation to a completed amalgamation,
means the day fixed under subsection 73(2) in relation to the
amal gamation.

asset means property of any kind, and includes:

(a) any legal or equitable estate or interest (whether present or
future, vested or contingent, tangible or intangible) in real or
personal property of any description; and

(b) any chosein action; and

(c) any right, interest or claim of any kind in, or in relation to,
property (whether arising under an instrument or otherwise,
and whether liquidated or unliquidated, certain or contingent,
accrued or accruing).

authorised person, in relation to a completed amalgamation,
means the secretary of the amalgamated organisation or a person
authorised, in writing, by the committee of management of the
amal gamated organisation.

charge means a charge created in any way, and includes a
mortgage and an agreement to give or execute a charge or
mortgage (whether on demand or otherwise).

closing day, in relation to a ballot for a proposed amalgamation,
means the day, from time to time, fixed under section 58 as the
closing day of the ballot.
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commencing day, in relation to a ballot for a proposed
amal gamation, means the day, from time to time, fixed under
section 58 as the commencing day of the ballot.

completed amalgamation means a proposed amalgamation that has
taken effect.

debenture has the same meaning asin section 9 of the
Corporations Act 2001.

defect includes a nullity, omission, error or irregularity.

de-registered organisation, in relation to a compl eted
amal gamation, means an organisation that has been de-registered
under this Part.

de-registration, in relation to an organisation, means the
cancellation of its registration.

holder, in relation to a charge, includes a person in whose favour a
chargeisto be given or executed (whether on demand or
otherwise) under an agreement.

instrument means an instrument of any kind, and includes:
(@) any contract, deed, undertaking or agreement; and
(b) any mandate, instruction, notice, authority or order; and

(c) any lease, licence, transfer, conveyance or other assurance;
and

(d) any guarantee, bond, power of attorney, bill of lading,
negotiable instrument or order for the payment of money;
and

(e) any mortgage, charge, lien or security;
whether express or implied and whether made or given orally or in
writing.

instrument to which this Part applies, in relation to a completed
amal gamation, means an instrument:

() towhich ade-registered organisation is a party; or

(b) that was givento, by, or in favour of, ade-registered
organisation; or

(c) inwhich areference is made to a de-registered organisation;
or
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(d) under which any money is or may become payable, or any
other property isto be, or may become liable to be,
transferred, conveyed or assigned, to or by a de-registered
organisation.

interest:

(a) inrelation to a company—includes an interest in a managed
investment scheme, within the meaning of the Corporations
Act 2001, made available by the company; and

(b) inrelation to land—means:

(i) alegal or equitable estate or interest in the land; or
(ii) aright, power or privilege over, or in relation to, the
land.

invalidity includes a defect.

irregularity includes a breach of the rules of an organisation, but in
Division 7 does not include an irregularity in relation to a ballot.

liability means aliability of any kind, and includes an obligation of
any kind (whether arising under an instrument or otherwise, and
whether liquidated or unliquidated, certain or contingent, accrued
or accruing).

proceeding to which this Part applies, in relation to a completed
amalgamation, means a proceeding to which a de-registered
organisation was a party immediately before the amalgamation

day.

proposed alter native amalgamation, in relation to a proposed
amal gamation, means an amalgamation proposed to be made under
an alternative provision.

proposed amalgamated organisation, in relation to a proposed
amal gamation, means the organisation or proposed organisation of
which members of the proposed de-registering organisations are
proposed to become members under this Part.

proposed amalgamation means the proposed carrying out of
arrangementsin relation to 2 or more organisations under which:
(a) anorganisation is, or 2 or more organisations are, to be
de-registered under this Part; and
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(b) members of the organisation or organisations to be
de-registered are to become members of another organisation
(whether existing or proposed).

proposed de-registering organisation, in relation to a proposed
amal gamation, means an organisation that is to be de-registered
under this Part.

proposed principal amalgamation, in relation to a proposed
amalgamation, means:

(a) if the scheme for the amalgamation contains an alternative
provision—the amalgamation proposed to be made under the
scheme otherwise than under an alternative provision; or

(b) in any other case—the proposed amalgamation.

36 Procedureto befollowed for proposed amalgamation etc.

(1) For the purpose of implementing the scheme for a proposed
amal gamation, the procedure provided by this Part isto be
followed.

(2) Where it appears to the Commission that the performance of an act,
including:
(a) the de-registration of an organisation; and
(b) theregistration of an organisation; and
(c) thegiving of consent to:
(i) achangein the name of an organisation; or
(ii) an alteration of the eigibility rules of an organisation;
is sought for the purposes of a proposed amalgamation, the
Commission may perform the act only in accordance with this Part.

(3) If any difficulty arises, or appears likely to arise, in the application
of this Schedule for the purpose of implementing the scheme for a
proposed amal gamation, the Commission may give directions and
make orders to resolve the difficulty.

(4) Directions and orders under subsection (3):
(a) have effect subject to any order of the Federal Court; and
(b) have effect despite anything in:
(i) theregulations or the Rules of the Commission; or

(i) therulesof an organisation or any association proposed
to be registered as an organisation.
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37 Exercise of Commission’s powersunder thisPart

The powers of the Commission under this Part are exercisable only
by a Presidential Member.
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Division 2—Preliminary matters
38 Federations

Application for recognition as federation

(1) The existing organisations concerned in a proposed amalgamation
may jointly lodge in the Industrial Registry an application for
recognition as a federation.

(2) The application must:

() belodged before an application islodged under section 44 in
relation to the amalgamation; and

(b) include such particulars as are prescribed.

Grant of application

(3) If the Commission is satisfied that the organisations intend to lodge
an application under section 44 in relation to the amalgamation
within the prescribed period, the Commission must grant the
application for recognition as a federation.

Registration of federation

(4) If the application is granted, the Industrial Registrar must enter in
the register kept under paragraph 13(1)(a) such detailsin relation to
the federation as are prescribed.

Representation rights of federation

(5) Onregistration, the federation may, subject to subsection (6) and
the regulations, represent its constituent members for al of the
purposes of this Schedule and the Workplace Relations Act.

(6) Subsection (5) does not authorise the federation to become a party
to an award or to become bound by a collective agreement.

Federation may vary its composition

(7) After thefederation isregistered, it may vary its composition by:
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(a) including, with the approval of the Commission, another
organisation within the federation if the other organisation
intends to become concerned in the amalgamation; or

(b) releasing, with the approval of the Commission, an
organisation from the federation.

When federation ceases to exist

(8) Thefederation ceasesto exist:
(a) onthe day on which the amalgamation takes effect; or

(b) if an application under section 44 is not lodged in relation to
the amalgamation within the prescribed period—on the day
after the end of the period; or

(c) if it appearsto a Full Bench, on an application by a
prescribed person, that the industrial conduct of the
federation, or an organisation belonging to the federation, is
preventing or hindering the attainment of Parliament’s
intention in enacting this Schedule (see section 5) or an
object of this Schedule or the Workplace Relations Act—on
the day the Full Bench so determines.

Federation does not limit representation rights of organisations

(9) Nothing in this section limits the right of an organisation belonging
to afederation to represent itself or its members.

39 Use of resourcesto support proposed amalgamation

(1) An existing organisation concerned in a proposed amalgamation
may, at any time before the closing day of the balot for the
amalgamation, use its financial and other resources in support of
the proposed principal amalgamation and any proposed alternative
amalgamation if:

(a) the committee of management of the organisation has
resolved that the organisation should so use its resources; and

(b) the committee of management has given reasonable notice of
its resolution to the members of the organisation.

(2) Subsection (1) does not limit by implication any power that the
existing organisation has, apart from that subsection, to useits
financial and other resources in support of, or otherwise in relation
to, the amal gamation.
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Divison 3—Commencement of amalgamation procedure

40 Schemefor amalgamation
(1) Thereisto be aschemefor every proposed amalgamation.

(2) The scheme must contain the following matters:

() agenera statement of the nature of the amalgamation,
identifying the existing organisations concerned and
indicating:

(i) if one of the existing organisations is the proposed
amal gamated organi sation—that fact; and
(i) if an association proposed to be registered as an
organisation is the proposed amalgamated
organisation—that fact and the name of the association;
and
(iii) the proposed de-registering organisations;

(b) if it is proposed to change the name of an existing
organisation—particulars of the proposed change;

(c) if itisproposed to ater the eligibility rules of an existing
organisation—particulars of the proposed alterations;

(d) if it isproposed to ater any other rules of an existing
organisation—particulars of the proposed alterations;

(e) if anassociation is proposed to be registered as an
organisation—the eligibility and other rules of the
association;

(f) such other matters as are prescribed.

(3) Subsection (2) does not limit by implication the matters that the
scheme may contain.

41 Alternative scheme for amalgamation

(1) Where 3 or more existing organisations are concerned in a
proposed amal gamation, the scheme for the amalgamation may
contain a provision to the effect that, if:

(a) the members of one or more of the organisations do not
approve the amalgamation; and
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(b) the members of 2 or more of the organisations (in this
subsection called the approving organisations) approve, in
the aternative, the amalgamation so far asit involves:

(i) theother of the approving organisations; or
(ii) 2 or more of the other approving organisations; and

(c) where one of the existing organisations is the proposed
amalgamated organisation—that organisation is one of the
approving organisations;

there is to be an amalgamation involving the approving
organisations.

(2) If the scheme for a proposed amalgamation contains an alternative
provision, the scheme must also contain particulars of:

(a) the differences between the proposed principal amalgamation
and each proposed alternative amalgamation; and

(b) the differences between the rules of any association proposed
to be registered as an organisation, and any proposed
aterations of the rules of the existing organisations, under the
proposed principal amalgamation and each proposed
aternative amalgamation.

42 Approval by committee of management

(1) The scheme for a proposed amalgamation, and each alteration of
the scheme, must be approved, by resolution, by the committee of
management of each existing organisation concerned in the
amal gamation.

(2) Despite anything in the rules of an existing organisation, approval,
by resolution, by the committee of management of the scheme, or
an alteration of the scheme, is taken to be sufficient compliance
with the rules, and any proposed alteration of the rules contained in
the scheme, or the scheme as altered, is taken to have been
properly made under the rules.

43 Community of interest declaration

Existing organisations may apply for declaration

(1) The existing organisations concerned in a proposed amalgamation
may jointly lodge in the Industrial Registry an application for a
declaration under this section in relation to the amalgamation.
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(2) The application must be lodged:
(a) before an application has been lodged under section 44 in
relation to the amalgamation; or
(b) with the application that islodged under section 44 in
relation to the amalgamation.

(3) If the application islodged before an application has been lodged
under section 44 in relation to the amalgamation, the Commission:

(8 mustimmediately fix atime and place for hearing
submissionsin relation to the making of the declaration; and

(b) must ensure that all organisations are promptly notified of the
time and place of the hearing; and

(c) may inform any other person who islikely to be interested of
the time and place of the hearing.

Making of declaration

(4) If, at the conclusion of the hearing arranged under subsection (3) or
section 53 in relation to the proposed amalgamation, the
Commission is satisfied that there isa community of interest
between the existing organisationsin relation to their industrial
interests, the Commission must declare that it is so satisfied.

Pre-conditions to making of declaration

(5) The Commission must be satisfied, for the purposes of
subsection (4), that there is a community of interest between
organisations of employeesin relation to their industrial interests if
the Commission is satisfied that a substantial number of members
of one of the organisations are;
(a) eligibleto become members of the other organisation or each
of the other organisations; or
(b) engaged in the same work or in aspects of the same or similar
work as members of the other organisation or each of the
other organisations; or
(c) bound by the same awards as members of the other
organisation or each of the other organisations; or
(d) employed in the same or similar work by employers engaged
in the same industry as members of the other organisation or
each of the other organisations; or

Workplace Relations Act 1996 53



Schedule 1 Registration and Accountability of Organisations
Chapter 3 Amalgamation and withdrawal from amalgamation
Part 2 Amalgamation of organisations

Section 43

(e) engaged in work, or inindustries, in relation to which thereis
acommunity of interest with members of the other
organisation or each of the other organisations.

(6) The Commission must be satisfied, for the purposes of
subsection (4), that there is a community of interest between
organisations of employersin relation to their industria interests if
the Commission is satisfied that a substantial number of members
of one of the organisations are:
(a) eligible to become members of the other organisation or each
of the other organisations; or
(b) engaged in the sameindustry or in aspects of the same
industry or similar industries as members of the other
organisation or each of the other organisations; or
(c) bound by the same awards as members of the other
organisation or each of the other organisations; or
(d) engaged inindustriesin relation to which thereisa
community of interest with members of the other
organisation or each of the other organisations.

(7) Subsections (5) and (6) do not limit by implication the
circumstances in which the Commission may be satisfied, for the
purposes of subsection (4), that there is acommunity of interest
between organisationsin relation to their industrial interests.

Circumstances in which declaration ceasesto be in force

(8) If:

(a) an application for a declaration under this section in relation
to a proposed amalgamation is lodged before an application
has been lodged under section 44 in relation to the
amalgamation; and

(b) adeclaration is made under this section in relation to the
amalgamation; and

(c) an application is not lodged under section 44 in relation to
the amalgamation within 6 months after the declaration is
made;

the declaration ceases to bein force.

(9) The Commission may revoke a declaration under this section if the
Commission is satisfied that there is no longer a community of
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interest between the organisations concerned in relation to their
industrial interests.

(10) However, before the Commission revokes the declaration, it must:
() give reasonable notice of its intention to revoke to each of the
organisations that applied for the declaration; and
(b) give each of those organisations an opportunity to be heard.

44 Application for approval for submission of amalgamation to
ballot

(1) The existing organisations concerned in a proposed amalgamation,
and any association proposed to be registered as an organisation
under the amalgamation, must jointly lodge in the Industrial
Registry an application for approval for the submission of the
amalgamation to ballot.

(2) The application must be accompanied by:
(a) acopy of the scheme for the amalgamation; and
(b) awritten outline of the scheme.

(3) Subject to section 62, the outline must, in ho more than 3,000
words, provide sufficient information on the scheme to enable
members of the existing organisations to make informed decisions
in relation to the scheme.

45 Holding office after amalgamation

(1) Therulesof:

(a) an association proposed to be registered as an organisation
that is the proposed amalgamated organisation under a
proposed amalgamation; or

(b) an existing organisation that is the proposed amalgamated
organisation under a proposed amalgamation;

may, despite section 143, make provision in relation to:

(c) theholding of officein the proposed amal gamated
organisation by persons holding office in any of the proposed
de-registering organisations immediately before the
amalgamation takes effect; and

(d) in acaseto which paragraph (b) applies—the continuation of
the holding of office by persons holding office in the

Workplace Relations Act 1996 55



Schedule 1 Registration and Accountability of Organisations
Chapter 3 Amalgamation and withdrawal from amalgamation
Part 2 Amalgamation of organisations

Section 45

)

©)

(4)

©)

(6)

proposed amalgamated organisation immediately before the
amalgamation takes effect;

but the rules may not permit an office to be held under
paragraph (c) or (d) for longer than:
(e) the period that equals the unexpired part of the term of the
office held by the person immediately before the day on
which the amalgamation takes effect; or

() the period that ends 2 years after that day;

whichever ends last, without an ordinary election being held in
relation to the office.

Where:

() aperson holds an officein an organisation, being an office
held under rules made under subsection (1); and

(b) that organisation isinvolved in a proposed amalgamation;
the rules of the proposed amalgamated organi sation must not
permit the person to hold an office in the proposed amalgamated
organisation after the amalgamation takes effect, without an
ordinary election being held in relation to the office, for longer
than the period that equal s the unexpired part of the term of the
office mentioned in paragraph (a) immediately before the day on
which the amalgamation takes effect.

The rules of an organisation that is the proposed amalgamated
organisation under a proposed amalgamation must, subject to this
section, make reasonable provision for the purpose of
synchronising elections for officesin the organisation held under
paragraph (1)(c) with elections for other offices in the organisation.

Section 145 does not apply to an office held under rules made
under subsection (1).

Section 146 applies to an office held under rules made under
paragraph (1)(c).

In this section:

ordinary election means an election held under rules that comply
with section 143.
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46 Application for exemption from ballot

(1) The proposed amalgamated organisation under a proposed
amal gamation may lodge in the Industrial Registry an application
for exemption from the requirement that a ballot of its members be
held in relation to the amal gamation.

(2) The application must be lodged with the application that is lodged
under section 44 in relation to the amalgamation.

47 Application for ballot not conducted under section 65

(1) Anexisting organisation concerned in a proposed amalgamation
may lodge in the Industrial Registry an application for approval of
aproposal for the submission of the amalgamation to a ballot of its
members that is not conducted under section 65.

(2) The application must be lodged with the application that is lodged
under section 44 in relation to the amal gamation.

48 Lodging “yes’ case

(1) Subject to section 60, an existing organisation concerned in a
proposed amal gamation may |odge a written statement of not more
than 2,000 words in support of the proposed principal
amal gamation and each proposed alternative amalgamation.

(2) The statement must be lodged with the application that is lodged
under section 44 in relation to the amalgamation.
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Division 4—Role of AEC

49 Ballotsto be conducted by AEC
All ballots under this Part are to be conducted by the AEC.

50 Notification of AEC

(1) Where an application islodged under section 44 in relation to a
proposed amalgamation, the Industrial Registrar must immediately
notify the AEC of the application.

(2) On being notified of the application, the AEC must immediately
take such action as it considers necessary or desirable to enable it
to conduct as quickly as possible any ballots that may be required
in relation to the amalgamation.

51 Providing information etc. to electoral officials

(1) Anelectoral official who isauthorised, in writing, by the AEC for
the purposes of a proposed amalgamation may, whereit is
reasonably necessary for the purposes of any ballot that may be
required or isrequired in relation to the amalgamation, by written
notice, require an officer or employee of the organisation
concerned or a branch of the organisation concerned:

(a) togiveto the electoral official, within the period (being a
period of not less than 7 days after the noticeis given), and in
the manner, specified in the notice, any information within
the knowledge or in the possession of the person; and

(b) to produce or make available to the electora officia, at a
reasonable time (being atime not less than 7 days after the
notice is given) and place specified in the notice, any
documents:

(i) inthe custody or under the control of the person; or
(ii) to which the person has access.

(2) An officer or employee of an organisation or branch of an
organisation commits an offence if he or she failsto comply with a
reguirement made under subsection (1).

Maximum penalty: 30 penalty units.
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(3) An offence against subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Subsection (2) does not apply if the person has areasonable

excuse.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (4), see subsection 13.3(3) of the Criminal
Code.

(5) A person isnot excused from giving information or producing or
making available a document under this section on the ground that
the information or the production or making available of the
document might tend to incriminate the person or expose the
person to a penalty.

(6) However:
(a) giving theinformation or producing or making available the
document; or
(b) any information, document or thing obtained as adirect or
indirect consequence of giving the information or producing
or making available the document;
is not admissible in evidence against the person in criminal
proceedings or proceedings that may expose the person to a
penalty, other than proceedings under, or arising out of, subsection
52(3).

(7) If any information or document specified in a notice under
subsection (1) is kept in electronic form, the electoral official may
require it to be made available in that form.

52 Declaration by secretary etc. of organisation

(1) If arequirement is made under subsection 51(1) in relation to the
register, or part of the register, kept by an organisation under
section 230, the secretary or other prescribed officer of the
organisation must make a declaration, in accordance with
subsection (2), that the register has been maintained as required by
subsection 230(2).

Note: This subsection is a civil penalty provision (see section 305).

(2) The declaration must be:
(a) signed by the person making it; and
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(b) given to the returning officer, and lodged in the Industrial
Registry, as soon as practicable but no later than the day
before the first day of voting in the relevant election.

(3) A person must not, in a declaration for the purposes of
subsection (1), make a statement if the person knows, or is reckless
as to whether, the statement is false or misleading.

Note: This subsectionisacivil penalty provision (see section 305).
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Division 5—Procedure for approval of amalgamation

53 Fixing hearing in relation to amalgamation etc.

Where an application is lodged under section 44 in relation to a
proposed amalgamation, the Commission;
(8 mustimmediately fix atime and place for hearing
submissionsin relation to:

(i) the granting of an approval for the submission of the

amalgamation to ballot; and

(i) if an application for a declaration under section 43 was
lodged with the application—the making of a
declaration under section 43 in relation to the
amalgamation; and

(iii) if an application was lodged under section 46 for
exemption from the requirement that a ballot be held in
relation to the amal gamation—the granting of the
exemption; and

(iv) if an application was lodged under section 47 for
approval of aproposal for the submission of the
amalgamation to a ballot that is not conducted under
section 65—the granting of the approval; and

(b) must ensure that all organisations are promptly notified of the
time and place of the hearing; and

(c) may inform any other person who islikely to be interested of
the time and place of the hearing.

54 Submissions at amalgamation hearings

(1) Submissions at a hearing arranged under subsection 43(3) or
section 53 may only be made under this section.

(2) Submissions may be made by the applicants.

(3) Submissions may be made by another person only with the leave of
the Commission and may be made by the person only in relation to
a prescribed matter.
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55 Approval for submission to ballot of amalgamation not involving
extension of eligibility rules etc.

Approval must be given if certain conditions satisfied

(1) If, a the conclusion of the hearing arranged under section 53 in
relation to a proposed amal gamation, the Commission is satisfied

)

©)

that:
@

(b)

(©

(d)

(€)

the amalgamation does not involve the registration of an
association as an organisation; and

aperson who is not eligible for membership of an existing
organisation concerned in the amalgamation would not be
eigible for membership of the proposed amalgamated
organisation immediately after the amalgamation takes
effect; and

any proposed alteration of the name of an existing
organisation concerned in the amalgamation will not result in
the organisation having a name that is the same as the name
of another organisation or is so similar to the name of another
organisation as to be likely to cause confusion; and

any proposed aterations of the rules of an existing
organisation comply with, and are not contrary to, this
Schedule, the Workplace Relations Act, awards or collective
agreements, and are not contrary to law; and

any proposed de-registration of an existing organisation
complies with this Schedule and is not otherwise contrary to
law;

the Commission must approve the submission of the amalgamation
to ballot.

Approval generally refused if conditions not satisfied

If the Commission is not satisfied, the Commission must, subject
to subsections (3) and (7), refuse to approve, under this section, the
submission of the amalgamation to ballot.

Approval may be given if conditions will be satisfied later

If, apart from this subsection, the Commission would be required
to refuse to approve the submission of the amalgamation to ballot,
the Commission may:
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(a) permit the applicants to ater the scheme for the
amalgamation, including any proposed aterations of the rules
of the existing organisations concerned in the amalgamation;
or

(b) accept an undertaking by the applicants to alter the scheme
for the amalgamation, including any proposed alterations of
the rules of the existing organisations concerned in the
amalgamation;

and, if the Commission is satisfied that the matters mentioned in
subsection (1) will be met, the Commission must approve the
submission of the amalgamation to ballot.

Permission to alter amalgamation scheme

(4) A permission under paragraph (3)(a):

(&) may, despite anything in the rules of an existing organisation
concerned in the proposed amalgamation, authorise the
organisation to ater the scheme (including any proposed
aterations of the rules of the organisation) by resolution of
its committee of management; and

(b) may make provision in relation to the procedure that, despite
anything in those rules, may be followed, or isto be
followed, by the committee of management in that regard;
and

(c) may be given subject to conditions.

Powers of Commission if conditions or undertakings breached

(5) If:

() the Commission:

(i) givesapermission under paragraph (3)(a) subject to
conditions; or

(i) accepts an undertaking under paragraph (3)(b); and

(b) the conditions are breached or the undertaking is not fulfilled

within the period allowed by the Commission;
the Commission may:

(c) amend the scheme for the amalgamation, including any
proposed alterations of the rules of the existing organisations
concerned in the proposed amalgamation; or

(d) givedirections and orders:
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(i) inrelation to the conduct of the ballot for the
amal gamation; or

(ii) otherwisein relation to the procedure to be followed in
relation to the amalgamation.

(6) Subsection (5) does not limit by implication the powers that the
Commission has apart from that subsection.

Powers of Commission to adjourn proceeding

(7) If, apart from this subsection, the Commission would be required
to refuse to approve the submission of the amalgamation to ballot,
the Commission may adjourn the proceeding.

(8) Subsection (7) does not limit by implication the power of the
Commission to adjourn the proceeding at any stage.

56 Objectionsin relation to amalgamation involving extension of
eligibility rulesetc.

(1) Objection to a matter involved in a proposed amal gamation may
only be made to the Commission under this section.

(2) Objection may be made to the Commission in relation to the
amalgamation only if the Commission has refused to approve,
under section 55, the submission of the amalgamation to ballot.

(3) Objection may be made by a prescribed person on a prescribed
ground.

(4) The Commissionisto hear, as prescribed, all objections duly made
to the amalgamation.

57 Approval for submission to ballot of amalgamation involving
extension of eligibility rules etc.

Approval must be given if certain conditions satisfied

(2) If, after the prescribed time alowed for making objections under
section 56 in relation to a proposed amalgamation and after hearing
any objections duly made to the amalgamation, the Commission:

() findsthat no duly made objection isjustified; and
(b) issatisfied that, so far as the amalgamation involves:
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)

©)

(i) theregistration of an association; or
(ii) achangein the name of an organisation; or
(iii) an alteration of the rules of an organisation; or
(iv) the de-registration of an organisation under this Part;
it complies with, and is not contrary to, this Schedule, the
Workplace Relations Act, awards and collective agreements
and is not otherwise contrary to law;
the Commission must approve the submission of the amalgamation
to ballot.

Approval generally refused if conditions not satisfied

If the Commission is not satisfied, the Commission must, subject
to subsections (3) and (8), refuse to approve, under this section, the
submission of the amalgamation to ballot.

Approval may be given if conditions will be satisfied later

If, apart from this subsection, the Commission would be required
to refuse to approve the submission of the amalgamation to ballot,
the Commission may:
(a) permit the applicants to ater the scheme for the
amalgamation, including:
(i) therules of any association proposed to be registered as
an organisation in relation to the amalgamation; or
(if) any proposed alterations of the rules of the existing
organisations concerned in the amalgamation; or
(b) accept an undertaking by the applicants to alter the scheme
for the amalgamation, including:
(i) therules of any association proposed to be registered as
an organisation in relation to the amalgamation; or
(ii) any proposed alterations of the rules of the existing
organisations concerned in the amalgamation;
and, if the Commission is satisfied that the matters mentioned in
subsection (1) will be met, the Commission must approve the
submission of the amalgamation to ballot.

Permission to alter amalgamation scheme

(4) A permission under subparagraph (3)(a)(i):
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(a) may, despite anything in the rules of any association
proposed to be registered as an organisation in relation to the
proposed amalgamation, authorise the existing organisations
concerned in the amalgamation to alter the scheme so far asit
affects that association (including any of its rules) by
resolution of their committees of management; and

(b) may make provision in relation to the procedure that, despite
anything in the rules of the existing organisations or the rules
of the association, may be followed, or isto be followed, by
the committees of management in that regard; and

(c) may be given subject to conditions.

(5) A permission under subparagraph (3)(a)(ii):

(@) may, despite anything in the rules of an existing organisation
concerned in the proposed amalgamation, authorise the
organisation to ater the scheme (including any proposed
alterations of the rules of the organisation, but not including
the scheme so far asit affects any association proposed to be
registered as an organisation in relation to the proposed
amalgamation) by resolution of its committee of
management; and

(b) may make provision in relation to the procedure that, despite
anything in those rules, may be followed, or isto be
followed, by the committee of management in that regard;
and

(c) may be given subject to conditions.

Powers of Commission if conditions or undertakings breached

(6) If:

(a) the Commission:

(i) givesapermission under paragraph (3)(a) subject to
conditions; or

(ii) accepts an undertaking under paragraph (3)(b); and

(b) the conditions are breached or the undertaking is not fulfilled

within the period allowed by the Commission;
the Commission may:
(c) amend the scheme for the amalgamation, including:

(i) therules of any association proposed to be registered as
an organisation in relation to the amalgamation; or
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(ii) any proposed alterations of the rules of the existing
organisations concerned in the amalgamation; or
(d) givedirections and orders.
(i) inrelation to the conduct of the ballot for the
amal gamation; or
(ii) otherwisein relation to the procedure to be followed in
relation to the amalgamation.

(7) Subsection (6) does not limit by implication the powers that the

(8)

9)

Commission has apart from that subsection.

Powers of Commission to adjourn proceeding

If, apart from this subsection, the Commission would be required

to refuse to approve the submission of the amalgamation to ballot,
the Commission may adjourn the proceeding.

Subsection (8) does not limit by implication the power of the
Commission to adjourn the proceeding at any stage.

58 Fixing commencing and closing days of ballot

(D

)

©)

(4)

If the Commission approves, under section 55 or 57, the
submission of a proposed amalgamation to ballot, the Commission
must, after consulting with the Electoral Commissioner, fix aday
as the commencing day of the ballot and a day as the closing day of
the ballot.

The commencing day must be aday not later than 28 days after the
day on which the approval is given unless:

(a) the Commission is satisfied that the AEC requires alonger
period to make the arrangements necessary to enable it to
conduct the ballot; or

(b) the existing organisations concerned in the amalgamation
request the Commission to fix alater day.

If the scheme for the amalgamation contains a proposed aternative
provision, asingle day isto be fixed as the commencing day, and a
single day isto be fixed as the closing day, for al ballotsin
relation to the proposed amalgamation.

The Commission may, after consulting with the Electoral
Commissioner, vary the commencing day or the closing day.
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)

Subsection (4) does not limit by implication the powers of the
person conducting a ballot under this Part.

59 Roll of votersfor ballot

Theroll of votersfor aballot for a proposed amalgamation is the
roll of persons who, on the day on which the Commission fixes the
commencing day and closing day of the ballot or 28 days before
the commencing day of the ballot (whichever isthe later):

(@) have theright under the rules of the existing organisation
concerned to vote at such aballot; or

(b) if the rules of the existing organisation concerned do not then
provide for the right to vote at such a ballot—have the right
under the rules of the organisation to vote at a ballot for an
eection for an office in the organisation that is conducted by
adirect voting system.

60 “Yes’ caseand “no” casefor amalgamation

(D

)

©)

“Yes’ statement may be altered

If an existing organisation concerned in a proposed amalgamation
lodges a statement under section 48 in relation to the
amalgamation, the Commission may permit the organisation to
alter the statement.

Members of organisation may lodge “ no” statement

Not later than 7 days before the day fixed under section 53 for
hearing submissions in relation to the amalgamation, members of
the organisation (being members whose number is at least the
required minimum number) may lodge in the Industrial Registry a
written statement of not more than 2,000 words in opposition to the
proposed principal amalgamation and any proposed alternative
amal gamation.

“No” statement may be altered

The Commission may permit a statement lodged under
subsection (2) to be altered.
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“Yes’ and “ no” statements to be sent to voters

(4) Subject to subsections (5), (6) and (7), acopy of the statements
mentioned in subsections (1) and (2), or, if those statements have
been altered or amended, those statements as altered or amended,
must accompany the ballot paper sent to the persons entitled to
vote at a ballot for the amalgamation.

20r more“no”’ statements must be combined

(5) If 2 or more statements in opposition to the amalgamation are duly
lodged in the Industrial Registry under subsection (2):

(a) the Commission must prepare, or cause to be prepared, in
consultation, if practicable, with representatives of the
persons who lodged each of the statements, awritten
statement of not more than 2,000 words in opposition to the
amalgamation based on both or all the statements and, as far
as practicable, presenting fairly the substance of the
arguments against the amalgamation contained in both or all
the statements; and

(b) the statement prepared by the Commission must accompany
the ballot paper for the amalgamation asiif it had been the
sole statement lodged under subsection (2).

Commission may correct factual errorsin statements

(6) The Commission may amend a statement mentioned in
subsection (1) or (2) to correct factual errors or to ensure that the
statement complies with this Schedule.

Satements may include photos etc. if Commission approves

(7) A statement mentioned in subsection (1) or (2) may, if the
Commission approves, include matter that is not in the form of
words, including, for example, diagrams, drawings, illustrations,
photographs and symbols.

(8) A statement prepared under subsection (5) may include matter that
isnot in the form of words, including, for example, diagrams,
drawings, illustrations, photographs and symbols.
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Certain statements not required to be sent to voters

(9) Subsection (4) and paragraph (5)(b) do not apply to aballot that is
not conducted under section 65.

Note: Ballots conducted under section 65 are secret postal ballots.
Definition
(20) In this section:

required minimum number, in relation to an organisation, means:

(@) 5% of the total number of members of the organisation on the
day on which the application was lodged under section 44 in
relation to the proposed amalgamation concerned; or

(b) 1,000;

whichever isthe lesser.

61 Alteration and amendment of scheme

Permission to alter amalgamation scheme

(1) The Commission may, at any time before the commencing day of
the ballot for a proposed amalgamation, permit the existing
organisations concerned in the amalgamation to alter the scheme
for the amalgamation, including:

(a) therulesof any association proposed to be registered as an
organisation in relation to the amalgamation; or

(b) any proposed alterations of the rules of the existing
organisations concerned in the amalgamation.

Permission relating to rules of new organisations

(2) A permission under paragraph (1)(a):

(&) may, despite anything in the rules of any association
proposed to be registered as an organisation in relation to the
proposed amalgamation, authorise the existing organisations
concerned in the amalgamation to alter the scheme so far asit
affects that association (including any of its rules) by
resolution of their committees of management; and

(b) may make provision in relation to the procedure that, despite
anything in the rules of the existing organisations or the rules
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of the association, may be followed, or isto be followed, by
the committees of management in that regard; and

(c) may be given subject to conditions.

Permission relating to rules of existing organisations

(3) A permission under paragraph (1)(b):

(&) may, despite anything in the rules of an existing organisation
concerned in a proposed amalgamation, authorise the
organisation to amend the scheme (including any proposed
aterations of the rules of the organisation, but not including
the scheme so far asit affects any association proposed to be
registered as an organisation in relation to the proposed
amalgamation) by resolution of its committee of
management; and

(b) may make provision in relation to the procedure that, despite
anything in those rules, may be followed, or isto be
followed, by the committee of management in that regard;
and

(c) may be given subject to conditions.

Powers of Commission if conditions breached

(4) If:
(@) the Commission gives a permission under subsection (1)
subject to conditions; and
(b) the conditions are breached;
the Commission may:
(c) amend the scheme for the amalgamation, including:
(i) therules of any association proposed to be registered as
an organisation in relation to the amalgamation; or
(ii) any proposed alterations of the rules of the existing
organisations concerned in the amalgamation; or
(d) givedirectionsand orders:
(i) inrelation to the conduct of the ballot for the
amal gamation; or
(ii) otherwisein relation to the procedure to be followed in
relation to the amalgamation.

(5) Subsection (4) does not limit by implication the powers that the
Commission has apart from that subsection.
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Outline of scheme must change if scheme changes

(6) If the scheme for the amalgamation is altered or amended (whether
under this section or otherwise), the outline of the scheme must be
altered or amended to the extent necessary to reflect the alterations
or amendments.

62 Outline of schemefor amalgamation

(1) The outline of the scheme for a proposed amalgamation may, if the
Commission approves, consist of more than 3,000 words.

(2) The outline may, if the Commission approves, include matter that
isnot in the form of words, including, for example, diagrams,
drawings, illustrations, photographs and symbols.

(3) The Commission:

(@) may, at any time before the commencing day of the ballot for
the amalgamation, permit the existing organisations
concerned in the amalgamation to alter the outline; and

(b) may amend the outline to correct factual errors or otherwise
to ensure that it complies with this Schedule.

63 Exemption from ballot

() If:

(a) an application was lodged under section 46 for exemption
from the requirement that a ballot be held inrelation to a
proposed amalgamation; and

(b) thetotal number of members that could be admitted to
membership of the proposed amalgamated organisation on,
and because of, the amalgamation does not exceed 25% of
the number of members of the applicant organisation on the
day on which the application was lodged;

the Commission must, at the conclusion of the hearing arranged
under section 53 in relation to the amalgamation, grant the
exemption unless the Commission considers that, in the specia
circumstances of the case, the exemption should be refused.

(2) If the exemption is granted, the members of the applicant
organisation are taken to have approved the proposed principal
amal gamation and each proposed alternative amalgamation (if

any).
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64 Approval for ballot not conducted under section 65

If:

(a) an application was lodged under section 47 for approval of a
proposal for submission of a proposed amalgamation to
ballot that is not conducted under section 65; and

(b) the proposal provides for:

(i) the ballot to be by secret ballot of the members of the

organisation; and

(i) the ballot to be held at duly constituted meetings of the
members; and

(iii) the ballot to be conducted by the AEC; and

(iv) the membersto be given at least 21 days notice of the
meetings, the matters to be considered at the meetings
and their entitlement to an absent vote; and

(v) thedistribution or publication of:

(A) the outline of the scheme for the amalgamation;
and

(B) the statements mentioned in subsections 60(1)
and (2); and

(vi) absent voting; and

(vii) the ballot to be otherwise conducted in accordance with
the regulations; and
(c) the Commission is satisfied, after consulting with the
Electoral Commissioner:
(i) that the proposal is practicable; and

(ii) that approval of the proposal is likely:

(A) toresult in participation by members of the
organisation that is fuller than the participation
that would have been likely to have resulted if
the ballot were conducted under section 65; and

(B) to give the members of the organisation an
adequate opportunity to vote on the
amal gamation without intimidation;

the Commission must, at the conclusion of the hearing arranged

under section 53 in relation to the amalgamation, approve the
proposal.
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65 Secret postal ballot of members

)

)

©)

(4)

©)

Ballot on proposed principal amalgamation

If the Commission approves, under section 55 or 57, the
submission of a proposed amalgamation to ballot, the AEC must,
in relation to each of the existing organisations concerned in the
amalgamation, conduct a secret postal ballot of the members of the
organisation on the question whether they approve the proposed
principal amalgamation.

Ballot at same time on proposed alter native amalgamation

If the scheme for the amalgamation contains a proposed alternative
provision, the AEC must also conduct, at the same time and in the
same way as the ballot under subsection (1), aballot of the
members of each of the existing organisations on the question or
questions whether, if the proposed principal amalgamation does
not take place, they approve the proposed alternative amalgamation
or each proposed aternative amalgamation.

Same ballot paper to be used for both ballots

If, under subsection (2), the AEC isrequired to conduct 2 or more
ballots of the members of an organisation at the same time, the
same ballot paper isto be used for both or all the ballots.

Counting of votes in alter native amalgamation ballot

A person conducting a ballot under subsection (2) need not count
the votesin the ballot if the person is satisfied that the result of the
ballot will not be required to be known for the purposes of this
Schedule.

Copy of outline to be sent to voters

A copy of the outline of the scheme for the amalgamation as
lodged under this Part, or, if the scheme has been altered or
amended, a copy of the outline of the scheme as altered or
amended, is to accompany the ballot paper sent to a person entitled
to vote at the ballot.
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Conduct of ballot

(6) Inaballot conducted under this section, each completed ballot
paper must be returned to the AEC asfollows:
(a) the ballot paper must be in the declaration envel ope provided
to the voter with the ballot paper;
(b) the declaration envelope must be in another envelopethat is
in the form prescribed by the regulations.

(8) Subject to this section, aballot conducted under this section isto
be conducted as prescribed.

Organisation may be exempt from requirements of this section

(9) This section does not apply to an existing organisation concerned
in the amalgamation if:

(@) the Commission has granted the organisation an exemption
under section 63 from the requirement that a ballot be held in
relation to the proposed amalgamation; or

(b) the Commission has approved under section 64 a proposal by
the organisation for the submission of the amalgamation to a
ballot that is not conducted under this section.

66 Deter mination of approval of amalgamation by members

Where the question of a proposed amalgamation is submitted to a
ballot of the members of an existing organisation concerned in the
amal gamation, the members of the organisation approve the
amalgamation if, and only if:

(a) where adeclaration under section 43isin forcein relation to
the proposed amal gamation—more than 50% of the formal
votes cast in the ballot are in favour of the amalgamation; or

(b) inany other case:

(i) atleast 25% of the members on the roll of voters cast a
vote in the ballot; and

(ii) more than 50% of the formal votes cast are in favour of
the amalgamation.
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67 Further ballot if amalgamation not approved

() If:
(a) the question of a proposed amalgamation is submitted to a
ballot of the members of an existing organisation; and
(b) the members of the organisation do not approve the
amalgamation;
the existing organisations concerned in the amalgamation may
jointly lodge in the Industrial Registry afurther application under

section 44 for approval for the submission of the amalgamation to
ballot.

(2) If the application islodged within 12 months after the result of the
ballot is declared, the Commission may order:

(a) that any step in the procedure provided by this Part be
dispensed with in relation to the proposed amalgamation; or

(b) that afresh ballot be conducted in place of an earlier ballot in
the amal gamation;

and the Commission may give such directions and make such
further orders as the Commission considers necessary or desirable.

() Subsection (2) does not by implication require afurther application
under section 44 to be lodged within the 12 month period
mentioned in that subsection.

68 Post-ballot report by AEC

(1) After the completion of a ballot under this Part, the AEC must give
areport on the conduct of the ballot to:

(a) the Federal Court; and
(b) theIndustrial Registrar; and
(c) each applicant under section 44.

(2) Thereport must include details of the prescribed matters.

(3) If the AEC isof the opinion that the register of members, or the
part of the register, made available to the AEC for the purposes of
the ballot contained, at the time of the ballot:

(a) an unduly large proportion of members addresses that were
not current; or

(b) an unduly large proportion of members addresses that were
workplace addresses;
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this fact must be included in the report.
(4) Subsection (3) applies only in relation to postal ballots.

69 Inquiriesintoirregularities

(1) Not later than 30 days after the result of aballot under thisPart is
declared, application may be made to the Federal Court, as
prescribed, for an inquiry by the Court into alleged irregularitiesin
relation to the ballot.

(2) If the Court finds that there has been an irregularity that may
affect, or may have affected, the result of the ballot, the Court may:
(a) if the ballot has not been completed—order that astep in
relation to the ballot be taken again; or
(b) in any other case—order that afresh ballot be conducted in
place of the ballot in which the irregularity happened;
and may make such further orders as it considers necessary or
desirable.

(3) Theregulations may make provision with respect to the procedure
for inquiries by the Court into alleged irregularitiesin relation to
ballots under this Part, and for matters relating to, or arising out of,
inquiries.

70 Approval of amalgamation

(1) If the members of each of the existing organisations concerned in a
proposed amal gamation approve the proposed principal
amal gamation, the proposed principal amalgamation is approved
for the purposes of this Part.

(2) If:

(a) the scheme for a proposed amalgamation contains an
alternative provision; and

(b) the members of one or more of the existing organisations
concerned in the amalgamation do not approve the proposed
principal amalgamation; and

(c) the members of 2 or more of the organisations (in
paragraph (d) called the approving organisations) approve a
proposed alternative amalgamation; and
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(d) where one of the existing organisations is the proposed
amalgamated organi sation—that organisation is one of the
approving organisations,

the proposed alternative amalgamation is approved for the
purposes of this Part.

71 Expensesof ballot

The expenses of a ballot under this Part are to be borne by the
Commonwealth.

72 Offencesin relation to ballot

Interference with ballot papers

(1) A person commits an offencein relation to aballot if the person:
(a) impersonates another person with the intention of:

(i) securing aballot paper to which the impersonator is not
entitled; or
(ii) casting avote; or
(b) doesan act that resultsin aballot paper or envelope being
destroyed, defaced, altered, taken or otherwise interfered
with; or
(c) fraudulently puts aballot paper or other paper:
(i) into aballot box or other ballot receptacle; or
(ii) into the post; or
(d) deliversaballot paper or other paper to a person other than a

person receiving ballot papers for the purposes of the ballot;
or

(e) recordsavote that the person is not entitled to record; or
(f) records more than one vote; or

(g) forgesaballot paper or envelope, or utters a ballot paper or
envel ope that the person knows to be forged; or

(h) providesaballot paper without authority; or

(i) obtainsaballot paper which the person is not entitled to
obtain; or

()) has possession of a ballot paper which the person is not
entitled to possess; or
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(K) doesan act that resultsin aballot box or other ballot
receptacle being destroyed, taken, opened or otherwise
interfered with.

Maximum penalty: 30 penalty units.
Hindering the ballot, threats and bribes etc.

(2) A person commits an offencein relation to aballot if the person:
(a) hinders or obstructs the taking of the ballot; or
(b) uses any form of intimidation or inducement to prevent from
voting, or to influence the vote of, a person entitled to vote at
the ballot; or
(c) threatens, offers or suggests, or uses, causes or inflicts, any
violence, injury, punishment, damage, loss or disadvantage
with the intention of influencing or affecting:
(i) any vote or omission to vote; or
(ii) any support of, or opposition to, voting in a particular
manner; or
(iii) any promise of any vote, omission, support or
opposition; or
(d) gives, or promises or offersto give, any property or benefit
of any kind with the intention of influencing or affecting
anything referred to in subparagraph (c)(i), (ii) or (iii); or
(e) asksfor or obtains, or offers or agreesto ask for or obtain,
any property or benefit of any kind (whether for that person
or another person), on the understanding that anything
referred to in subparagraph (c)(i), (ii) or (iii) will be
influenced or affected in any way; or
(f) counsels or advises a person entitled to vote to refrain from
voting.

Maximum penalty: 30 penalty units.
Secrecy of vote

(3) A person (the relevant person) commits an offencein relation to a
ballot if:

(a) therelevant person requests, requires or induces another
person:

(i) to show aballot paper to the relevant person; or
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(ii) to permit the relevant person to see a ballot paper;

in such a manner that the relevant person can see the vote
while the ballot paper is being marked or after it has been
marked; or

(b) in the case where the relevant person is a person performing
duties for the purposes of the ballot—the relevant person
shows another person, or permits another person to have
access to, a ballot paper used in the ballot, otherwise than in
the performance of the duties.

Maximum penalty: 30 penalty units.
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Division 6—Amalgamation taking effect

73 Action to betaken after ballot

(1) The scheme of a proposed amalgamation that is approved for the
purposes of this Part takes effect in accordance with this section.

(2) If the Commission is satisfied that:

(a) the period, or the latest of the periods, within which
application may be made to the Federal Court under
section 69 in relation to the amalgamation has ended; and

(b) any application to the Federal Court under section 69 has
been disposed of, and the result of any fresh ballot ordered by
the Court has been declared; and

(c) there are no proceedings (other than civil proceedings)
pending against any of the existing organisations concerned
in the amalgamation in relation to:

(i) contraventions of this Schedule, the Workplace
Relations Act or other Commonwealth laws; or
(i) breaches of:
(A) awards or collective agreements; or
(B) orders made under this Schedule, the
Workplace Relations Act or other
Commonwealth laws; and

(d) any obligation that an existing organisation has under alaw
of the Commonwealth that is not fulfilled by the time the
amal gamation takes effect will be regarded by the proposed
amalgamated organisation as an obligation it is bound to
fulfil under the law concerned;

the Commission must, after consultation with the existing
organisations, by notice published as prescribed, fix aday (in this
Division called the amalgamation day) as the day on which the
amalgamation isto take effect.

(8) On the amalgamation day:
(a) if the proposed amalgamated organisation is not already
registered—the Industrial Registrar must enter, in the register
kept under paragraph 13(1)(a), such particularsin relation to
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the organisation as are prescribed, and the date of the entry;
and

(b) any proposed alteration of the rules of an existing
organisation concerned in the amalgamation takes effect; and

(c) the Commission must de-register the proposed de-registering
organisations; and

(d) the personswho, immediately before that day, were members
of a proposed de-registering organisation become, by force of
this section and without payment of entrance fee, members of
the proposed amalgamated organi sation.

(4) If:

() the Commission has been given an undertaking, for the
purposes of paragraph (2)(d), that an amalgamated
organisation will fulfil an obligation; and

(b) after giving the amalgamated organisation an opportunity to
be heard, the Commission determines that the organisation
has not complied with the undertaking;

the Commission may make any order it considers appropriate to
reguire the organisation to comply with the undertaking.

74 Assetsand liabilities of de-register ed or ganisation become assets
and liabilities of amalgamated or ganisation

(1) Onthe amalgamation day, all assets and liabilities of a
de-registered organisation cease to be assets and liabilities of that
organisation and become assets and liabilities of the amalgamated
organisation.

(2) For all purposesand in all proceedings, an asset or liability of a
de-registered organisation existing immediately before the
amalgamation day is taken to have become an asset or liability of
the amalgamated organisation on that day.

75 Resignation from member ship

When the day on which the proposed amalgamation is to take
effect isfixed, section 174 has effect in relation to resignation from
membership of a proposed de-registering organisation asif the
reference in subsection 174(2) to 2 weeks were areference to one
week or such lesser period as the Commission directs.
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76 Effect of amalgamation on awards, ordersand collective
agreements

On and from the amalgamation day:

() anaward, an order of the Commission or a collective
agreement that was, immediately before that day, binding on
a proposed de-registering organisation and its members
becomes, by force of this section, binding on the proposed
amalgamated organisation and its members; and

(b) the award, order or agreement has effect for all purposes
(including the obligations of employers and organisations of
employers) asif referencesin the award, order or agreement
to ade-registered organisation included references to the
amalgamated organisation.

77 Effect of amalgamation on agreement under section 151

(1) Unless the scheme of a proposed amalgamation otherwise
provides, an agreement in force under section 151 to which a
de-registered organisation was a party continues in force on and
from the amalgamation day asif references in the agreement to the
de-registered organisation were references to the amalgamated
organisation.

(2) Thelndustrial Registrar must enter in the register kept under
paragraph 13(1)(a) particulars of the effect of the amalgamation on
the agreement.

78 Instruments

(1) On and after the amalgamation day, an instrument to which this
Part applies continues, subject to subsection (2), in full force and
effect.

(2) Theinstrument has effect, in relation to acts, omissions,
transactions and matters done, entered into or occurring on or after
that day asif areferencein the instrument to a de-registered
organisation were a reference to the amalgamated organi sation.
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79 Pending proceedings

Where, immediately before the amalgamation day, a proceeding to
which this Part applies was pending in a court or before the
Commission:
(a) the amalgamated organisation is, on that day, substituted for
each de-registered organisation as a party; and
(b) the proceeding isto continue asif the amalgamated
organisation were, and had always been, the de-registered
organisation.

80 Division applies despite laws and agr eements prohibiting transfer
etc.

(1) ThisDivision applies, and must be given effect to, despite anything
in:
(@) the Workplace Relations Act or any other Commonwealth,
State or Territory law; or

(b) any contract, deed, undertaking, agreement or other
instrument.

(2) Nothing done by this Division, and nothing done by a person
because of, or for a purpose connected with or arising out of, this
Division:

(a) isto beregarded as:
(i) placing an organisation or other person in breach of
contract or confidence; or
(ii) otherwise making an organisation or other person guilty
of acivil wrong; or
(b) isto be regarded as placing an organisation or other person in
breach of:
(i) any Commonwealth, State or Territory law; or
(if) any contractual provision prohibiting, restricting or
regulating the assignment or transfer of any asset or
liability or the disclosure of any information; or

(c) istaken to release any surety, wholly or in part, from al or
any of the surety’ s abligations.

(3) Without limiting subsection (1), where, but for this section, the
consent of a person would be necessary in order to give effect to

84 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Amalgamation and withdrawal from amalgamation Chapter 3
Amalgamation of organisations Part 2

Section 81

this Division in a particular respect, the consent is taken to have
been given.

81 Amalgamated organisation to take steps necessary to carry out
amalgamation

(1) The amalgamated organisation must take such steps as are
necessary to ensure that the amalgamation, and the operation of
this Division in relation to the amalgamation, are fully effective.

(2) The Federal Court may, on the application of an interested person,
make such orders as it considers appropriate to ensure that
subsection (1) is given effect to.

82 Certificatesinrelation toland and interestsin land

Where:

(@) land or an interest in land becomes, under this Division, land
or an interest in land of the amalgamated organisation; and

(b) acertificate that:

(i) issigned by an authorised person; and
(i) identifiestheland or interest, whether by referenceto a
map or otherwise; and
(iii) statesthat the land or interest has, under this Division,
become land or an interest in land of the amalgamated
organisation;
is lodged with the Registrar-General, Registrar of Titles or
other proper officer of the State or Territory in which the
land is situated;
the officer with whom the certificate is lodged may:

(c) ded with, and give effect to, the certificate asif it were a
grant, conveyance, memorandum or instrument of transfer of
the land (including all rights, title and interest in the land) or
the interest in the land, as the case may be, to the
amalgamated organisation that had been properly executed
under the law of the State or Territory; and

(d) register the matter in the same way as dealingsin land or
interests in land of that kind are registered.
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83 Certificatesin relation to charges

Where:

(a) the amalgamated organisation under an amalgamation
becomes, under this Division, the holder of a charge; and
(b) acertificate that:
(i) issigned by an authorised person; and
(ii) identifiesthe charge; and
(iii) statesthat the amalgamated organisation has, under this
Division, become the holder of the charge;
is lodged with the Australian Securities and Investments
Commission;
that Commission may:
(c) register the matter in the same way as assignments of charges
are registered; and
(d) deal with, and give effect to, the certificate asiif it were a

notice of assignment of the charge that had been properly
lodged with that Commission.

84 Certificatesin relation to sharesetc.

Where:

(a) the amalgamated organisation becomes, under this Division,
the holder of a share, debenture or interest in a company; and

(b) acertificate that:
(i) issigned by an authorised person; and
(i) identifies the share, debenture or interest; and

(iii) statesthat the amalgamated organisation has become,
under this Division, the holder of the share, debenture or
interest;

is delivered to the company;

the company must take all steps necessary to register or record the
matter in the same way as transfers of shares, debentures or
interests in the company are registered or recorded.
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85 Certificatesin relation to other assets

Where:

(a) an asset (other than an asset to which section 82, 83 or 84
applies) becomes, under this Division, an asset of the
amalgamated organisation; and

(b) acertificate that:

(i) issigned by an authorised person; and
(ii) identifiesthe asset; and
(iii) statesthat the asset has, under this Division, become an
asset of the amalgamated organisation;
is given to the person or authority who has, under
Commonwealth, State or Territory law, responsibility for
keeping aregister in relation to assets of that kind;
the person or authority may:

(c) register the matter in the same way as transactionsin relation
to assets of that kind are registered; and

(d) dea with, and give effect to, the certificate;

asif the certificate were a proper and appropriate instrument for
transactionsin relation to assets of that kind.

86 Other matters

The regulations may provide for any other matters relating to
giving effect to an amalgamation.

87 Federal Court may resolve difficulties

(1) Where any difficulty arisesin relation to the application of this
Division to a particular matter, the Federal Court may, on the
application of an interested person, make such order asit considers
proper to resolve the difficulty.

(2) An order made under subsection (1) has effect despite anything
contained in this Schedule, the Workplace Relations Act or in any
other Commonwealth law or any State or Territory law.
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Division 7—Validation

88 Validation of certain actsdonein good faith

(1) Subject to this section and to section 90, an act done in good faith
for the purposes of a proposed or completed amalgamation by:
(a) an organisation or association concerned in the
amalgamation; or
(b) the committee of management of such an organisation or
association; or
(c) an officer of such an organisation or association;

isvalid despite any invalidity that may later be discovered in or in
connection with the act.

(2) For the purposes of this section:

(a) anact istreated as donein good faith until the contrary is
proved; and

(b) aperson who has purported to be a member of the committee
of management, or an officer, isto be treated as having done
so in good faith until the contrary is proved; and

(c) aninvalidity in the making or altering of the scheme for the
amalgamation is not to be treated as discovered before the
earliest time proved to be a time when the existence of the
invalidity was known to amajority of members of the
committee of management or to a majority of the persons
purporting to act as the committee of management; and

(d) knowledge of facts from which an invalidity arisesis not of
itself treated as knowledge that the invalidity exists.

(3) Thissection applies:
(a) toan act whenever done (including an act done before the
commencement of this section); and

(b) to an act doneto or by an association before it became an
organisation.

(4) Nothing in this section affects:

(a) the operation of an order of the Federal Court made before
the commencement of this section; or
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(b) the operation of section 69, 81 or 87 or Part 2 of Chapter 11
(validation provisions for organisations).

89 Validation of certain acts after 4 years

(1) Subject to subsection (2) and section 90, after the end of 4 years
from the day an act is done for the purposes of a proposed or
completed amalgamation by:

(a) an organisation or association concerned in the
amalgamation; or

(b) the committee of management of such an organisation or
association; or

(c) an officer of such an organisation or association;

the act is taken to have complied with this Part and the rules of the
organisation or association.

(2) The operation of this section does not affect the validity or
operation of an order, judgment, decree, declaration, direction,
verdict, sentence, decision or similar judicial act of the Federal
Court or any other court made before the end of that 4 years.

() Thissection applies.
(a) toan act whenever done (including an act done before the
commencement of this section); or

(b) to an act doneto or by an association before it became an
organisation.

90 Ordersaffecting application of section 88 or 89

(1) Where, on an application for an order under this section, the
Federal Court is satisfied that the application of section 88 or 89in
relation to an act would do substantial injustice, having regard to
the interests of:

(a) the organisation or association concerned; or
(b) members or creditors of the organisation or association
concerned; or
(c) persons having dealings with the organisation or association
concerned;
the Court must, by order, declare accordingly.

Workplace Relations Act 1996 89



Schedule 1 Registration and Accountability of Organisations
Chapter 3 Amalgamation and withdrawal from amalgamation
Part 2 Amalgamation of organisations

Section 91

(2) Where adeclaration is made, section 88 or 89, as the case requires,
does not apply, and is taken never to have applied, in relation to the
act specified in the declaration.

(3) The Court may make an order under subsection (1) on the
application of the organisation or association concerned, a member
of the organisation or association concerned or any other person
having a sufficient interest in relation to the organisation or
association concerned.

91 Federal Court may make ordersin relation to consequences of

invalidity

(1) Anorganisation or association, amember of an organisation or
association or any other person having a sufficient interest in
relation to an organisation or association may apply to the Federal
Court for adetermination of the question whether an invalidity has

occurred in a proposed or completed amalgamation concerning the
organisation or association.

(2) On an application under subsection (1), the Court may make such
determination as it considers proper.

(3) Where, in a proceeding under subsection (1), the Court finds that
an invalidity of the kind mentioned in that subsection has occurred,
the Court may make such orders as it considers appropriate:

(a) torectify theinvalidity or causeit to be rectified; or

(b) to negative, modify or cause to be modified the consequences
in law of the invalidity; or

(c) tovalidate any act, matter or thing that is made invalid by or
because of the invalidity.

(4) Where an order is made under subsection (3), the Court may give
such ancillary or consequential directions asit considers

appropriate.

(5) The Court must not make an order under subsection (3) without
satisfying itself that such an order would not do substantial
injustice to:

(a) the organisation or association concerned; or
(b) any member or creditor of the organisation or association
concerned; or

90
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(c) any person having dealings with the organisation or
association concerned.

(6) This section applies:
(@) toaninvalidity whenever occurring (including an invalidity
occurring before the commencement of this section); and

(b) to aninvalidity occurring in relation to an association before
it became an organisation.
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Part 3—Withdrawal from amalgamations
Divison 1—General

92 Object of Part

The object of this Part isto provide for:

(a) certain organisations that have taken part in amalgamations
(either under this Schedule or the Workplace Relations Act
as in force before the commencement of this Part) to be
reconstituted and re-registered; and

(b) branches of organisations of that kind to be formed into
organisations and registered;

inaway that isfair to the members of the organisations concerned
and the creditors of those organisations.

93 Definitions etc.
(1) InthisPart, unlessthe contrary intention appears.

amalgamated organisation, in relation to an amalgamation, means
the organisation of which members of a de-registered organisation
became members under paragraph 73(3)(d) but does not include
any such organisation that was subsequently de-registered under
Part 2.

asset has the same meaning asin Part 2.

authorised person, in relation to a completed withdrawal from
amal gamation, means a person authorised by the rules or the
committee of management of the newly registered organisation.

ballot means a ballot conducted under Division 2.
charge has the same meaning asin Part 2.

completed withdrawal from amalgamation means a proposed
withdrawal from amalgamation that has taken effect.

constituent member, in relation to a constituent part of an
amal gamated organisation, means:
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(a) inthe case of a separately identifiable constituent part—a
member of the amalgamated organisation who isincluded in
that part; or

(b) in any other case—a member of the amalgamated
organisation who would be eligible for membership of the
constituent part if:

(i) the constituent part; or

(ii) the organisation of which the constituent part was a
branch;

asthe case requires, were still registered as an organisation
with the same rules as it had when it was de-registered under
Part 2.

constituent part, in relation to an amalgamated organisation,
means:

(a) aseparately identifiable constituent part; or
(b) apart of the membership of the amalgamated organisation
that would have been digible for membership of:

(i) an organisation de-registered under Part 2 in connection
with the formation of the amalgamated organisation; or
(ii) aState or Territory branch of such ade-registered
organisation;
if the de-registration had not occurred.

debenture has the same meaning as in Part 2.
holder, in relation to a charge, has the same meaning asin Part 2.
instrument has the same meaning asin Part 2.

instrument to which this Part applies, in relation to a completed
withdrawal from amalgamation, means an instrument that
immediately before the withdrawal day is an instrument:

() towhich the amalgamated organisation from which a
constituent part has withdrawn to form a newly registered
organisation is a party; or

(b) that was given to, by, or in favour of, the amal gamated
organisation; or

(c) inwhich areference is made to the amalgamated
organisation; or
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(d) under which any right or liability accrues or may accrue to
the amalgamated organisation in relation to the constituent
part of the organisation and its members.

interest has the same meaning asin Part 2.
invalidity has the same meaning asin Part 2.

irregularity includes a breach of the rules of an organisation, but in
Division 4 does not include an irregularity in relation to a ballot.

liability has the same meaning asin Part 2.

newly registered organisation means an organisation registered
under section 110.

proceeding to which this Part applies, in relation to a completed
withdrawal from amalgamation, means a proceeding to which an
amal gamated organisation was a party immediately before the
withdrawal day.

proposed withdrawal from amalgamation means the proposed
carrying out of arrangements in relation to an amalgamated
organisation under which a separately identifiable constituent part
of the organisation isto withdraw from the organisation.

separately identifiable constituent part, in relation to an
amal gamated organisation, means:

(a) if an organisation de-registered under Part 2 in connection
with the formation of the amalgamated organisation remains
separately identifiable under the rules of the amalgamated
organisation as a branch, division or part of that
organisation—that branch, division or part; or

(b) if aState or Territory branch of such ade-registered
organisation under itsrules as in force immediately beforeits
de-registration remains separately identifiable under the rules
of the amalgamated organisation as a branch, division or part
of that organisation—that branch, division or part.

withdrawal day, in relation to a completed withdrawal from
amalgamation, means the day fixed under paragraph 109(1)(a) in
relation to the withdrawal from amalgamation.

(2) For the purposes of this Part, an organisation is taken to have been
de-registered under Part 2 in connection with the formation of an
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amalgamated organisation if the de-registration occurred in
connection with the formation of:
(@) the amalgamated organisation; or
(b) another organisation that was subsequently de-registered
under Part 2 in connection with the formation of
(i) the amalgamated organisation; or
(ii) an organisation that, through one or more previous
applications of this subsection, is taken to have been
de-registered under Part 2 in connection with the
formation of the amalgamated organisation.
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Division 2—Ballots for withdrawal from amalgamated
or ganisations

94 Applicationsto the Commission for ballots

(1) An application may be made to the Commission for a secret postal
ballot to be held, to decide whether a constituent part of an
amal gamated organisation should withdraw from the organisation,
if:
(a) the constituent part became part of the organisation as a
result of an amalgamation under:

(i) Division 7 of Part 15 of the Workplace Relations Act
(asin force before the commencement of this Part) after
1 February 1991; or

(ii) Part 2 of this Chapter; and
(b) the amalgamation occurred no less than 2 years prior to the
date of the application; and
(c) the application is made:

(i) if the amalgamation occurred before 31 December
1996—before the period of 3 years after the
commencement of this subparagraph has elapsed or, if a
longer period is prescribed, before that longer period
has elapsed; or

(it) if the amalgamation occurred after 31 December
1996—before the period of 5 years after the
amal gamation occurred has el apsed.

(2) However, an application cannot be made if:

(a) during thelast 12 months, the Commission has rejected an
application for aballot to be held in relation to the
constituent part of the organisation; or

(b) aballot was held that rejected the withdrawal of the
constituent part.

(3) The application may be made by:
(a) the prescribed number of constituent members; or

(aa) aperson authorised to make the application by the prescribed
number of constituent members; or
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(b) acommittee of management elected entirely or substantially
by the constituent members, whether by a direct voting
system or a collegiate electoral system; or

(c) if the application relates to a separately identifiable
constituent part—the committee of management of that part;
or

(d) apersonwhois:

(i) either a constituent member or a member of a
committee of management referred to in paragraph (b)
or (c); and

(i) authorised to make the application by a committee of
management referred to in paragraph (b) or (c).

(4) The application must be in the prescribed form and must contain
such information asis prescribed.

(5) A constituent member of an amalgamated organisation who is not a
financial member is taken not to be a constituent member for the
purposes of subsection (3).

(6) The regulations may prescribe the manner in which an
authorisation for the purposes of paragraph (3)(aa) and
subparagraph (3)(d)(ii) must be made.

95 Outline of proposed withdrawal

(1) The application must be accompanied by awritten outline of the
proposal for the constituent part to withdraw from the
amal gamated organisation. Subject to subsection (2), the outline
must:

(a) provide, in no more than 3,000 words, sufficient information
on the proposal to enable the constituent members to make
informed decisions in relation to the proposed withdrawal;
and

(b) address particulars of any proposal by the applicant for the
apportionment of the assets and liabilities of the
amalgamated organisation and the constituent part; and

(c) address such other matters as are prescribed.

(2) The outline may, if the Commission allows, consist of more than
3,000 words.
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(3) The outline must be afair and accurate representation of the
proposed withdrawal and must address any matters prescribed for
the purposes of paragraph (1)(b) in afair and accurate manner.

(3A) If the applicant has insufficient information to prepare an outline
that complies with subsection (3), the applicant may request the
Industrial Registrar to:

(a) givethe applicant al information in the possession of the
Industrial Registrar that may be relevant in the preparation of
the outline; or

(b) direct the amalgamated organisation to give the applicant all
information in the possession of the organisation that may be
relevant in the preparation of the outline.

(3B) TheIndustrial Registrar may provide that information, or direct the
amal gamated organisation to provide that information.

(3C) The amalgamated organisation must comply with a direction of the
Industrial Registrar under subsection (3B).

(4) If the Commission is not satisfied that the outline complies with
subsection (3), the Commission must order the making of such
amendments to the outline asit considers are needed for the outline
to comply with that subsection.

96 Filingthe"yes’ case

(1) The applicant or applicants may file with the Commission awritten
statement of no more than 2,000 words in support of the proposal
for the constituent part to withdraw from the amalgamated
organisation.

(2) The statement must either:

(a) accompany the application; or
(b) be filed within such later time as the Commission allows.
(3) The Commission may order that the statement be amended, in

accordance with the order, to correct factual errors or otherwise to
ensure that it complies with this Schedule.
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97 Filingthe*no” case

(1) The amalgamated organisation may file with the Commission a
written statement of no more than 2,000 words in opposition to the
proposal for the constituent part to withdraw from the organisation.

(2) The statement must be filed either:
(a) not later than 7 days before the day set down for the hearing
of the application in question by the Commission; or

(b) within such later time as the Commission alows.

(3) The Commission may order that the statement be amended, in
accordance with the order, to correct factual errors or otherwise to
ensure that it complies with this Schedule.

98 Provisionsrelating to outlines and statements of “yes’ and “no”
cases

(2) Anoutline under section 95 or a statement under section 96 or
97 may, if the Commission allows, include matter that is not in the
form of words, including, for example, diagrams, drawings,
illustrations, photographs and symbols.

(2) The Commission may allow an outline under section 95, or a
statement under section 96 or 97, to be amended by whoever filed
the outline or statement with the Commission.

99 Notifying of applicationsfor ballots

(1) If an application is made under section 94, the Industrial Registrar
must immediately notify the AEC of the application.

(2) On being natified of the application, the AEC must immediately
take such action as it considers necessary or desirable to enable it
to conduct, as quickly as possible, any ballot that may be required
asaresult of the application.

100 Ordersfor ballots

(1) The Commission must order that a vote of the constituent members
be taken by secret postal ballot, to decide whether the constituent
part of the amalgamated organisation should withdraw from the
organisation, if the Commission is satisfied that:
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(a) the application for the ballot is validly made under
section 94; and

(b) the outline under section 95 relating to the application:

(i) isafair and accurate representation of the proposal for
withdrawal from the organisation; and

(ii) addresses any matters mentioned in paragraph 95(1)(b)
or prescribed for the purposes of paragraph 95(1)(c) in a
fair and accurate manner; and

(c) the proposal for withdrawal from the organisation complies
with any requirements specified in the regulations.

(2) Inconsidering whether to order that a ballot be held, the
Commission may hear from:

(@) an applicant for the ballot; and
(b) the amalgamated organisation; and
(c) acreditor of the amalgamated organisation; and

(d) any other person who would be affected by the withdrawal of
the constituent part from the amalgamated organisation.

(3) If the Commission orders that aballot be held, it may make such
orders asit thinksfit in relation to the conduct of the ballot.

101 Financial membersonly eligibleto vote

A constituent member of an amalgamated organisation is not
eligible to vote in aballot under this Division unless the person:
(a) isafinancial member of the organisation; or
(b) isin aclass of members prescribed for the purposes of this
section.

102 Conduct of ballots

(1) All ballots are to be conducted by the AEC in accordance with the
regulations. The expenses of conducting such aballot are to be
borne by the Commonwealth.

(2) Theballot paper sent to the constituent members of a constituent
part of an amalgamated organisation in connection with a proposal
for the constituent part to withdraw from the amalgamated
organisation must be accompanied by:
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(a) acopy of the outline under section 95 relating to the
proposed withdrawal; and

(b) if thereisastatement under section 96 in support of the
proposed withdrawal—a copy of that statement; and

(c) if thereisastatement under section 97 in opposition to the
proposed withdrawal—a copy of that statement; and

(d) the declaration envelope and other envelope required for the
purposes of the postal ballot.

(3) Inaballot conducted under this section, each completed ballot
paper must be returned to the AEC as follows:
(a) the ballot paper must be in the declaration envel ope provided
to the voter with the ballot paper;
(b) the declaration envelope must be in another envelopethat is
in the form prescribed by the regulations.

103 Providing information etc. to electoral officials

(1) Anelectora official may, if:

(a) itisreasonably necessary for the purposes of aballot that
may be, or is, required to be held; and

(b) the official isauthorised by the AEC under this section for
the purposes of the ballot;

require (by written notice) an officer or employee of the
amal gamated organisation concerned or of abranch of the
organisation:

(c) togiveto the official, within the period (of not lessthan 7
days after the notice is given) and in the manner specified in
the notice, any information within the knowledge or in the
possession of the person; and

(d) to produce or make available to the official, at a reasonable
time (being atime not less than 7 days after the noticeis
given) and place specified in the notice, any documentsin the
custody or under the control of the person, or to which he or
she has access.

(2) An officer or employee of an organisation or branch of an
organisation commits an offence if he or she failsto comply with a
requirement made under subsection (1).

(3) An offence against subsection (2) is an offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Subsection (2) does not apply if the person has areasonable

excuse.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (4), see subsection 13.3(3) of the Criminal
Code.

Maximum penalty: 30 penalty units.

(5) A person isnot excused from giving information or producing or
making available a document under this section on the ground that
the information or the production or making available of the
document might tend to incriminate the person or expose the
person to a penalty.

(6) However:
(a) giving theinformation or producing or making available the
document; or
(b) any information, document or thing obtained as adirect or
indirect consequence of giving the information or producing
or making available the document;
is not admissible in evidence against the person in criminal
proceedings or proceedings that may expose the person to a
penalty, other than proceedings under, or arising out of, subsection
104(3).

(7) If any information or document specified in a notice under
subsection (1) is kept in electronic form, the electoral official may
require it to be made available in that form.

104 Declaration by secretary etc. of organisation

(1) If arequirement is made under subsection 103(1) in relation to the
register, or part of the register, kept by an organisation under
section 230, the secretary or other prescribed officer of the
organisation must make a declaration, in accordance with
subsection (2), that the register has been maintained as required by
subsection 230(2).

Note: This subsection is acivil penalty provision (see section 305).

(2) The declaration must be:
(a) signed by the person making it; and
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(b) given to the returning officer, and lodged in the Industrial
Registry, as soon as practicable but no later than the day
before the first day of voting in the relevant election.

(3) A person must not, in a declaration for the purposes of
subsection (1), make a statement if the person knows, or is reckless
as to whether, the statement is false or misleading.

Note: This subsectionisacivil penalty provision (see section 305).

105 Offencesin relation to ballots

Interference with ballot papers

(1) A person commits an offencein relation to aballot if the person:
(a) impersonates another person with the intention of:

(i) securing aballot paper to which the impersonator is not
entitled; or
(ii) casting avote; or
(b) doesan act that resultsin aballot paper or envelope being
destroyed, defaced, altered, taken or otherwise interfered
with; or
(c) fraudulently puts a ballot paper or other paper:
(i) into aballot box or other ballot receptacle; or
(ii) into the post; or
(d) deliversaballot paper or other paper to a person other than a

person receiving ballot papers for the purposes of the ballot;
or

(e) recordsavote that the person is not entitled to record; or

(f) records more than one vote; or

(g) forgesaballot paper or envelope, or utters a ballot paper or
envel ope that the person knows to be forged; or

(h) provides aballot paper without authority; or

(i) obtainsaballot paper which the person is not entitled to
obtain; or

(j) has possession of a ballot paper which the person is not
entitled to possess; or

(k) doesan act that resultsin aballot box or other ballot
receptacl e being destroyed, taken, opened or otherwise
interfered with.

Workplace Relations Act 1996 103



Schedule 1 Registration and Accountability of Organisations
Chapter 3 Amalgamation and withdrawal from amalgamation
Part 3 Withdrawal from amalgamations

Section 105

Maximum penalty: 30 penalty units.

Hindering the ballot, threats and bribes etc.

(2) A person commits an offencein relation to aballot if the person:

@
(b)

(©

(d)

(€)

(f)

hinders or obstructs the taking of the ballot; or
uses any form of intimidation or inducement to prevent from
voting, or to influence the vote of, a person entitled to vote at
the ballot; or
threatens, offers or suggests, or uses, causes or inflicts any
violence, injury, punishment, damage, loss or disadvantage
with the intention of influencing or affecting:

(i) any vote or omission to vote; or

(if) any support of, or opposition to, voting in a particular

manner; or
(iii) any promise of any vote, omission, support or
opposition; or

gives, or promises or offersto give, any property or benefit
of any kind with the intention of influencing or affecting
anything referred to in subparagraph (c)(i), (ii) or (iii); or
asks for or obtains, or offers or agreesto ask for or abtain,
any property or benefit of any kind (whether for that person
or another person), on the understanding that anything
referred to in subparagraph (c)(i), (ii) or (iii) will be
influenced or affected in any way; or
counsels or advises a person entitled to vote to refrain from
voting.

Maximum penalty: 30 penalty units.

Secrecy of vote

(3) A person (therelevant person) commits an offencein relationto a
ballot if:

(@

the relevant person requests, requires or induces another
person:

(i) to show aballot paper to the relevant person; or
(ii) to permit the relevant person to see a ballot paper;

in such a manner that the relevant person can see the vote
while the ballot paper is being marked or after it has been
marked; or

104
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(b) in the case where the relevant person is a person performing
duties for the purposes of the ballot—the relevant person
shows another person, or permits another person to have
access to, a ballot paper used in the ballot, otherwise than in
the performance of the duties.

Maximum penalty: 30 penalty units.

106 Certificate showing particularsof the ballot

(1) Within 14 days after the closing day of a ballot, the electoral
official conducting the ballot must prepare, date and sign a
certificate showing, in relation to the ballot:

(@) thetotal number of persons on theroll of voters; and

(b) thetotal number of ballot papersissued; and

(c) thetotal number of ballot papers received by the electoral
official; and

(d) thetotal number of votesin favour of the question set out on
the ballot paper; and

(e) thetotal number of votes not in favour of the question set out
on the ballot paper; and

(f) thetotal number of informal ballot papers.

(2) Immediately after signing a certificate referred to in subsection (1),
the electoral official must give a copy of the certificate to:

(b) the Industrial Registrar; and

(c) if the applicant was a person mentioned in paragraph
94(3)(ad), (b), (c) or (d)—each applicant; and

(d) the amalgamated organisation from which the constituent
part withdrew or sought to withdraw.

(3) Immediately after signing a certificate referred to in subsection (1),
the electoral official must make a copy of the certificate available
in any way that it considers appropriate to each applicant under

paragraph 94(3)(a).

107 Post-ballot report by AEC

(1) After the completion of the ballot, the AEC must give areport on
the conduct of the ballot to:

(b) theIndustrial Registrar; and
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(c) if the applicant was a person mentioned in paragraph
94(3)(aad), (b), (c) or (d)—each applicant; and

(d) the amalgamated organisation from which the constituent
part withdrew or sought to withdraw.

(2) After the completion of the ballot, the AEC must make areport on
the conduct of the ballot availablein any way that it considers
appropriate to each applicant under paragraph 94(3)(a).

(3) Thereport must include details of the prescribed matters.

(4) If the AEC is of the opinion that the register of members, or the
part of the register, made available to the AEC for the purposes of
the ballot, contained at the time of the ballot:

(@) an unduly large proportion of members addresses that were
not current; or
(b) an unduly large proportion of members addresses that were
workplace addresses;
this fact must be included in the report.

108 Inquiriesintoirregularities

(1) Not later than 30 days after the result of a ballot under this Part is
declared, application may be made to the Commission, as
prescribed, for an inquiry by the Commission into alleged
irregularitiesin relation to the ballot.

(2) If the Commission finds that there has been an irregularity that
may affect, or may have affected, the result of the ballot, the
Commission may:

(a) if the ballot has not been completed—order that astep in
relation to the ballot be taken again; or
(b) inany other case—order that a fresh ballot be conducted in
place of the ballot in which the irregularity happened;
and may make such further orders as it considers necessary or
desirable.

(3) Theregulations may make provision with respect to the procedure
for inquiries by the Commission into alleged irregularitiesin
relation to ballots under this Part, and for matters relating to, or
arising out of, inquiries.
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108A Powersof the Commission to be exercised by President or Full
Bench

The powers of the Commission under this Division are exercisable
by:
(@) the President; or
(b) if the President directs—a Full Bench of which the President
isamember.
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Division 3—Giving effect to ballots

109 Deter mining the day of withdrawal

(1) If more than 50% of the formal votes cast in aballot are in favour
of a constituent part of an amalgamated organisation withdrawing
from the organisation, the Federal Court must, on application:

(@) determine the day on which the withdrawal is to take effect;
and

(b) make such orders as are necessary to apportion the assets and
liabilities of the amalgamated organisation between the
amalgamated organisation and the constituent part; and

(c) make such other orders asit thinks fit in connection with
giving effect to the withdrawal .

(2) In making an order under paragraph (1)(b), the Court must have
regard to:

(a) the assets and liabilities of the constituent part before it, or
the organisation of which it was a State or Territory branch,
was de-registered under Part 2 in connection with the
formation of the amalgamated organisation; and

(b) any change in the net value of those assets or liabilities that
has occurred since the amalgamation; and

(c) any proposal for the apportionment of the assets and
liabilities of the amalgamated organisation and the
constituent part contained in the outline under section 95
relating to the application for the ballot; and

(d) if the constituent part is a separately identifiable constituent
part—the proportion of the members of the amalgamated
organisation that are included in the constituent part; and

(e) theinterests of the creditors of the amalgamated organisation.

(3) An application to the Court under subsection (1) may be made by:
(a) the prescribed number of constituent members; or

(b) aperson authorised to make the application by the prescribed
number of constituent members; or

(c) acommittee of management elected entirely or substantially
by the constituent members, whether by a direct voting
system or a collegiate electoral system; or
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(d) if the application relates to a separately identifiable
constituent part—the committee of management of that part;
or

(e) apersonwhois:

(i) either a constituent member or amember of a
committee of management referred to in paragraph (c)
or (d); and

(ii) authorised to make the application by a committee of
management referred to in paragraph (c) or (d).

(4) A constituent member of an amalgamated organisation who is hot a
financial member is taken not to be a constituent member for the
purposes of subsection (3).

(5) The application must be in the prescribed form and must contain
such information asis prescribed.

(6) Theregulations may prescribe the manner in which an
authorisation for the purposes of paragraph (3)(b) and
subparagraph (e)(ii) must be made.

110 Registration of constituent part

The Industrial Registrar must, with effect from the day determined
under paragraph 109(1)(a):
(a) register the constituent part as an organisation in the register
kept under paragraph 13(1)(a); and
(b) enter in the register such other particularsin relation to the
organisation as are prescribed.

111 Choice of organisation following withdrawal of separ ately
identifiable constituent part

(1) Thissection appliesin the case of awithdrawal from amalgamation
under this Part by a separately identifiable constituent part of an
amalgamated organisation.

(2) Assoon as practicable after the constituent part isregistered as an
organisation under section 110, a Registrar must send a written
statement in accordance with subsection (3) to each person who,
immediately before that registration, was a constituent member of
the constituent part.
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(3) The statement must:
(a) inform the person of the withdrawal from amalgamation of
the constituent part; and
(b) invite the person to give written notice, within a period of 28
days after being sent the statement (the notice period), to the
amalgamated organisation or to the newly registered
organisation that:
(i) the person wants to remain a member of the
amal gamated organisation; or
(ii) the person wantsto become a member of the newly
registered organisation; and
(c) explain the effect of responding, or failing to respond, to the
invitation.

(4) Assoon as practicable after the amalgamated organisation receives
anotice under paragraph (3)(b), it must notify the newly registered
organisation of the receipt.

(5) Assoon as practicable after the newly registered organisation
receives a notice under paragraph (3)(b), it must notify the
amal gamated organisation of the receipt.

(6) If aperson referred to in subsection (2) gives written noticein
accordance with paragraph (3)(b), within the notice period, that he
or she wants to become a member of the newly registered
organisation, he or she:

(a) ceases, by force of this subsection, to be a member of the
amalgamated organisation with effect from the end of the day
on which the notice is received by the amalgamated
organisation or the newly registered organisation (as the case
may be); and

(b) becomes, by force of this subsection and without payment of
entrance fee, amember of the newly registered organisation
with effect from the day after the day referred to in

paragraph ().

(7) If aperson referred to in subsection (2) gives written notice in
accordance with paragraph (3)(b), within the notice period, that he
or she wants to remain a member of the amalgamated organisation,
he or she remains a member of the amalgamated organisation.
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(7A) If aperson referred to in subsection (2) fails to give written notice
in accordance with paragraph (3)(b), he or she:

() ceases, by force of this subsection, to be a member of the
amalgamated organisation with effect from the end of the day
after the end of the notice period; and

(b) becomes, by force of this subsection and without payment of
entrance fee, amember of the newly registered organisation
with effect from the day after the day referred to in

paragraph (a).

(8) A person who ceases to be a member of the amalgamated
organisation because of the operation of subsection (6):
(a) isnot liable to make any payment because the person gave no
notice, or insufficient notice, of ceasing to be such amember
under the rules of the organisation; and

(b) otherwise, remains liable for such payments as are duein
accordance with those rules.

(9) Despite subsection (7A), if a person to whom that subsection
would apply, at any time before the day upon which the constituent
part is registered as an organisation under section 110, gives notice
in writing to the amalgamated organisation or to the applicant for a
ballot under section 94 that he or she wishes to remain a member
of the amalgamated organisation after the registration of the
constituent part as an organisation under section 110, that person
remains a member of the amalgamated organisation.

(10) Assoon as practicable after the end of the notice period, the
amal gamated organisation must notify the newly registered
organisation of any notices under subsection (9) it has received.

(11) Assoon as practicable after the end of the notice period, the newly
registered organisation must notify the amalgamated organisation
of any notices under subsection (9) the applicant under section 94
has received.

112 Members of amalgamated organisation may join newly
registered organisation

A person who is amember of the amalgamated organisation from
which the constituent part withdrew to form a newly registered
organisation may become a member of the newly registered
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organisation without payment of entrance fee if the person is
eligible for membership of it.

113 Ordersof the Commission, awar ds etc. made befor e withdr awal

(1) Thissection appliesto an order of the Commission, an award or a
collective agreement that was, immediately before the day the
registration takes effect, binding on the amalgamated organisation
in relation to the constituent part of the organisation and its
members.

(2) Onand from the day the registration takes effect, the order, award
or collective agreement:

() becomes binding on the newly registered organisation and its
members; and

(b) haseffect for al purposes (including the obligations of
employers and organisations of employers) asif referencesin
the order, award or agreement to the amalgamated
organisation included references to the newly registered
organisation.

113A Collective agreements made after withdrawal

(1) This section appliesto a collective agreement that:
(a) ismade on or after the day the registration takes effect; and
(b) isbinding on the amalgamated organisation; and
(c) covers employeeswho are eligible to be members of the
newly registered organisation.

(2) On and from the day the agreement becomes binding on the
amal gamated organisation, it al so:

(@) becomes binding on the newly registered organisation and its
members; and

(b) haseffect for al purposes (including the obligations of
employers and organisations of employers) asif referencesin
the agreement to the amal gamated organisation included
references to the newly registered organisation.

(3) Subsection (2) ceases to have effect on the day occurring 5 years
after the day on which the registration of the newly registered
organisation takes effect.

112 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Amalgamation and withdrawal from amalgamation Chapter 3
Withdrawal from amalgamations Part 3

Section 114

114 Effect of withdrawal on agreement under section 151

(1) Anagreement:

(a) inforce under section 151 immediately before the day on
which registration of a newly registered organisation takes
effect; and

(b) to which the amalgamated organisation from which a
constituent part has withdrawn to form the newly registered
organisation is a party;

continues in force on and from that day asif referencesin the
agreement to the amalgamated organisation included a reference to
the newly registered organisation.

(2) ThelIndustrial Registrar must enter in the register kept under
paragraph 13(1)(a) particulars of the effect of the withdrawal from
amalgamation on the agreement.

115 Instruments

(1) On and after the withdrawal day, an instrument to which this Part
applies continues, subject to subsection (2), in full force and effect.

(2) Subject to section 109, the instrument has effect, in relation to acts,
omissions, transactions and matters done, entered into or occurring
on or after that day asif areference in the instrument to the
amalgamated organisation from which a constituent part has
withdrawn to form a newly registered organisation included a
reference to the newly registered organisation.

116 Pending proceedings

If an amalgamated organisation from which a constituent part has
withdrawn to form a newly registered organisation was,
immediately before the withdrawal day, a party to a proceeding
that:
() was pending at that day; and
(b) concerns, wholly or in part, the interests of the constituent
members of the constituent part;

then, on and after that day, the newly registered organisation:

(c) inthe case of proceedings that concern wholly the interests of
the constituent members—is substituted for the amalgamated
organisation in those proceedings and has the same rights and
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obligations in the proceedings as the amalgamated
organisation had; and

(d) inthe case of proceedings that concern in part the interests of
the constituent members—becomes a party to the
proceedings and has the same rights and obligations in the
proceedings as the amalgamated organisation has.

117 Division applies despite laws and agr eements prohibiting
transfer etc.

(1) ThisDivision applies, and must be given effect to, despite anything
in:
(a) the Workplace Relations Act or any other Commonwealth,
State or Territory law; or

(b) any contract, deed, undertaking, agreement or other
instrument.

(2) Nothing done by this Division, and nothing done by a person
because of, or for a purpose connected with or arising out of, this
Division:

(a) istoberegarded as:
(i) placing an organisation or other person in breach of
contract or confidence; or
(ii) otherwise making an organisation or other person guilty
of acivil wrong; or

(b) isto be regarded as placing an organisation or other personin
breach of:

(i) any Commonwealth, State or Territory law; or

(ii) any contractual provision prohibiting, restricting or
regulating the assignment or transfer of any asset or
liability or the disclosure of any information; or

(c) istaken to release any surety, wholly or in part, from al or
any of the surety’ s abligations.

(3) Without limiting subsection (1), if, apart from this section, the
consent of a person would be necessary in order to give effect to
this Division in a particular respect, the consent is taken to have
been given.
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118 Amalgamated organisation, constituent part and newly
register ed organisation to take necessary steps

(1) Thefollowing must take such steps as are necessary to ensure that
the withdrawal from amalgamation, and the operation of this
Division in relation to the withdrawal from amalgamation, are fully
effective:

() the amalgamated organisation concerned;
(b) the constituent part concerned;
(c) the newly registered organisation concerned.

(2) The Federal Court may, on the application of an interested person,
make such orders as it considers appropriate to ensure that
subsection (1) is given effect to.

119 Certificatesin relation toland and interestsin land

Where:

(a) land or an interest in land becomes, under this Division, land
or an interest in land of anewly registered organisation; and
(b) acertificate that:
(i) issigned by an authorised person; and
(i) identifiestheland or interest, whether by referenceto a
map or otherwise; and
(iii) statesthat the land or interest has, under this Division,
become land or an interest in land of the newly
registered organisation;
is lodged with the Registrar-General, Registrar of Titles or
other proper officer of the State or Territory in which the
land is situated;

the officer with whom the certificate is lodged may:

(c) register the matter in the same way as dealingsin land or
interestsin land of that kind are registered; and

(d) deal with, and give effect to, the certificate asif it werea
grant, conveyance, memorandum or instrument of transfer of
the land (including al rights, title and interest in the land) or
the interest in the land, as the case may be, to the newly
registered organisation that had been properly executed under
the law of the State or Territory.
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120 Certificatesin relation to charges

Where:
(a) anewly registered organisation becomes, under this Division,
the holder of acharge; and
(b) acertificate that:
(i) issigned by an authorised person; and
(ii) identifiesthe charge; and
(iii) statesthat the newly registered organisation has, under
this Division, become the holder of the charge;

is lodged with the Australian Securities and Investments
Commission;
that Commission may:
(c) register the matter in the same way as assignments of charges
are registered; and
(d) deal with, and give effect to, the certificate asiif it were a

notice of assignment of the charge that had been properly
lodged with that Commission.

121 Certificatesin relation to sharesetc.

Where:
(&) anewly registered organisation becomes, under this Division,
the holder of a share, debenture or interest in a company; and
(b) acertificate that:
(i) issigned by an authorised person; and
(i) identifies the share, debenture or interest; and

(iii) statesthat the newly registered organisation has
become, under this Division, the holder of the share,
debenture or interest;

is delivered to the company;

the company must take all steps necessary to register or record the
matter in the same way as transfers of shares, debentures or
interests in the company are registered or recorded.

122 Certificatesin relation to other assets
Where:
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(a) an asset (other than an asset to which section 119, 120 or 121
applies) becomes, under this Division, an asset of a newly
registered organisation; and

(b) acertificate that:

(i) issigned by an authorised person; and
(ii) identifiesthe asset; and
(iii) statesthat the asset has, under this Division, become an
asset of the newly registered organisation;
is given to the person or authority who has, under
Commonwealth, State or Territory law, responsibility for
keeping aregister in relation to assets of that kind;
the person or authority may:

(c) register the matter in the same way as transactionsin relation

to assets of that kind are registered; and

(d) deal with, and give effect to, the certificate asif the
certificate were a proper and appropriate instrument for
transactionsin relation to assets of that kind.

123 Holding office after withdrawal

(1) Therules of anewly registered organisation may provide that a
person who:

(a) was elected to office (the constituent office) in the
constituent part that withdrew from an amalgamated
organisation to form the new registered organisation; and

(b) held that office immediately before withdrawal day;

holds the equivalent office in the newly registered organisation as
if he or she were elected under the rules of the newly registered
organisation.

(2) However, the rules may not permit a person to hold office after the
later of:

(a) the day that would have been the person’slast day of termin
the constituent office if the withdrawal had not occurred; and

(b) thefirst anniversary of the withdrawal day.
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124 Other matters

The regulations may provide for any other matters relating to
giving effect to the withdrawal of constituent parts from
amal gamated organisations.

125 Federal Court may resolve difficulties

(1) If any difficulty arisesin relation to the application of this Part to a
particular matter, the Federal Court may, on the application of an
interested person, make such order asit thinks proper to resolve the
difficulty.

(2) An order made under subsection (1) has effect despite any
Commonweslth, State or Territory law.
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Division 4—Validation

126 Validation of certain actsdonein good faith

(1) Subject to this section and to section 128, an act done in good faith
for the purposes of a proposed or completed withdrawal from
amal gamation by:

() the amalgamated organisation concerned; or
(b) the committee of management, or an officer, of that
organisation; or
(c) the constituent part concerned; or
(d) the committee of management, or an officer, of that part; or
(e) the newly registered organisation concerned; or
(f) the committee of management, or an officer, of that
organisation;
isvalid despite any invalidity that may later be discovered in or in
connection with the act.

(2) For the purposes of this section:

(a) anactistreated as donein good faith until the contrary is
proved; and

(b) aperson who has purported to be a member of the committee
of management, or an officer, isto be treated as having done
so in good faith until the contrary is proved; and

(c) aninvalidity in the making or altering of the outline of the
proposed withdrawal from amalgamation is not to be treated
as discovered before the earliest time proved to be atime
when the existence of the invalidity was known to a majority
of members of the committee of management or to a majority
of the persons purporting to act as the committee of
management; and

(d) knowledge of facts from which an invalidity arisesis not of
itself treated as knowledge that the invalidity exists.

(3) Thissection appliesto an act whenever done (including an act
done before the commencement of this section).
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(4) Nothing in this section affects:

(a) the operation of an order of the Federal Court made before
the commencement of this section; or

(b) the operation of section 108, 118 or 125 or Part 2 of
Chapter 11 (validation provisions for organisations).

127 Validation of certain acts after 4 years

(1) Subject to subsection (2) and section 128, after the end of 4 years

)

©)

from the day an act is done for the purposes of a proposed or
completed withdrawal from amalgamation by:

(a) the amalgamated organisation concerned; or
(b) the committee of management, or an officer, of that
organisation; or
(c) the constituent part concerned; or
(d) the committee of management, or an officer, of that part; or
(e) the newly registered organisation concerned; or
(f) the committee of management, or an officer, of that
organisation;
the act is taken to have complied with this Part and the rules of the
organisation.

The operation of this section does not affect the validity or
operation of an order, judgment, decree, declaration, direction,
verdict, sentence, decision or similar judicial act of the Federal
Court or any other court made before the end of that 4 years.

This section appliesto an act whenever done (including an act
done before the commencement of this section).

128 Orders affecting application of section 126 or 127

(D)

Where, on an application for an order under this section, the
Federal Court is satisfied that the application of section 126 or 127
in relation to an act would do substantial injustice, having regard to
the interests of:

(a) the amalgamated organisation from which a constituent part
withdrew to form a newly registered organisation, or the
constituent part; or

(b) members or creditors of the amalgamated organisation or the
constituent part; or

120
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(c) persons having dealings with the amalgamated organisation
or the constituent part; or

(d) the newly registered organisation; or
(e) members or creditors of the newly registered organisation; or
(f) persons having dealings with the newly registered
organisation;
the Court must, by order, declare accordingly.

(2) Where adeclaration is made, section 126 or 127, as the case
requires, does not apply, and is taken never to have applied, in
relation to the act specified in the declaration.

(3) The Court may make an order under subsection (1) on the
application of:

(a) the amalgamated organisation; or

(b) the constituent part; or

(c) the newly registered organisation; or

(d) amember of, or any other person having a sufficient interest
in relation to, a body referred to in paragraph (a), (b) or (c).

129 Federal Court may make ordersin relation to consequences of
invalidity
(1) Any of the following may apply to the Federal Court for a

determination of the question whether an invalidity has occurred in
aproposed withdrawal from amalgamation or completed
withdrawal from amalgamation:

() the amalgamated organisation concerned;

(b) the constituent part concerned;

(c) the newly registered organisation concerned;

(d) amember of, or any other person having a sufficient interest
in relation to, a body referred to in paragraph (a), (b) or (c).

(2) On an application under subsection (1), the Court may make such
determination as it considers proper.

(3) Where, in a proceeding under subsection (1), the Court finds that
an invalidity of the kind mentioned in that subsection has occurred,
the Court may make such orders as it considers appropriate:

(a) torectify theinvalidity or causeit to be rectified; or
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(b) to negative, modify or cause to be modified the consequences
in law of the invalidity; or

(c) tovalidate any act, matter or thing that is made invalid by or
because of the invalidity.

(4) Where an order is made under subsection (3), the Court may give
such ancillary or consequential directions asit considers

appropriate.

(5) The Court must not make an order under subsection (3) without
satisfying itself that such an order would not do substantial
injustice to:

() the amalgamated organisation; or

(b) amember or creditor of the amalgamated organisation; or
(c) the constituent part; or

(d) aconstituent member of the constituent part; or

(e) the newly registered organisation; or

(f) amember or creditor of the newly registered organisation; or

(g) any other person having dealings with the amalgamated
organisation, the constituent part or the newly registered
organisation.

(6) Thissection appliesto an invalidity whenever occurring (including
an invalidity occurring before the commencement of this section).

122
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Division 5—Miscellaneous

130 Certain actionsetc. not to constitute breach of rules of
amalgamated or ganisation

(1) Neither of the following constitutes a breach of the rules of an
amalgamated organisation:
(a) an act done, or omitted to be done, under or for the purposes
of this Part, or regulations made for the purposes of this Part;
(b) an act done, or omitted to be done, in connection with the
proposal of, or preparation for, an act or omission of akind
referred to in paragraph (a).

(2) Thefollowing are examples of acts and omissions to which
subsection (1) applies:

(&) making an application under section 94;

(b) supporting, or supporting the making of, an application under
section 94;

(c) participating in, or encouraging a person to participate in, a
ballot under Division 2;

(d) not participating in aballot under Division 2;

(e) encouraging a person not to participate in a ballot under
Division 2;

(f) casting avotein aparticular way in aballot under Division 2;

(g) encouraging a person to cast avote in aparticular way ina
ballot under Division 2;

(h) complying with an order or requirement made under this Part
or regulations made for the purposes of this Part; or

(i) encouraging aperson to resign his or her membership of the
amalgamated organisation from which the constituent part
withdrew to form the newly registered organisation so that
the person can become a member of the newly registered
organisation.

131 Amalgamated organisation not to penalise members etc.

(1) The amagamated organisation, or an officer or member of the
organisation, must not impose, or threaten to impose, a penalty,
forfeiture or disability of any kind on:

Workplace Relations Act 1996 123



Schedule 1 Registration and Accountability of Organisations
Chapter 3 Amalgamation and withdrawal from amalgamation
Part 3 Withdrawal from amalgamations

Section 131

(8) amember or officer of the organisation; or
(b) abranch, or other part, of the organisation;

because the member, officer, branch or part concerned does, or
proposes to do, an act or omission referred to in section 130.

(2) The Federal Court may, if the Court considersit appropriate in all
the circumstances, make one or more of the following ordersin
respect of conduct that contravenes subsection (1):

(a) an order imposing on a person whose conduct contravenes
that subsection a penalty of not more than:

(i) inthe case of abody corporate—100 penalty units; or
(ii) inany other case—20 penalty units;

(b) an order requiring the person not to carry out athreat made
by the person, or not to make any further threat;

(c) injunctions (including interim injunctions), and any other
orders, that the Court considers necessary to stop the conduct
or remedly its effects;

(d) any other consequential orders.

(3) An application for an order under subsection (2) may be made by:
(a) aperson against whom the conduct is being, has been, or is
threatened to be, taken; or
(b) any other person prescribed by the regulations.

(4) For the purposes of this section, action done by one of the
following bodies or persons is taken to have been done by an
amalgamated organisation:

(a) the committee of management of the amalgamated
organisation;

(b) an officer or agent of the amalgamated organisation acting in
that capacity;

(c) amember or group of members of the amalgamated
organisation acting under the rules of the organisation;

(d) amember of the amalgamated organisation, who performs
the function of dealing with an employer on behalf of other
members of the organisation, acting in that capacity.

(5) Paragraphs (4)(c) and (d) do not apply if:
(@) acommittee of management of the amalgamated
organisation; or
(b) aperson authorised by the committee; or
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(c) an officer of the amalgamated organisation;
has taken reasonabl e steps to prevent the action.

(6) Inthissection:

amalgamated organisation includes a branch of an amalgamated
organisation.

officer, in relation to an amalgamated organisation, includes:
(a) adelegate or other representative of the organisation; and
(b) an employee of the organisation.
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Chapter 4—Representation orders
Part 1—Simplified outline

132 Simplified outline

This Chapter enables the Commission to make orders, in the
context of demarcation disputes, about the representation rights of
organisations of employees.

The Commission must take certain factors into account before
making a representation order (see section 135).
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Part 2—Representation orders

133 Ordersabout representation rights of organisations of
employees

(1) Subject to this Chapter and subsection 151(6), the Commission
may, on the application of an organisation, an employer or the
Minister, make the following ordersin relation to a demarcation
dispute:

(a) an order that an organisation of employeesisto have the
right, to the exclusion of another organisation or other
organisations, to represent under this Schedule or the
Workplace Relations Act the industrial interests of a
particular class or group of employeeswho are eligible for
membership of the organisation;

(b) an order that an organisation of employees that does not have
the right to represent under this Schedule or the Workplace
Relations Act the industrial interests of a particular class or
group of employeesisto have that right;

(c) an order that an organisation of employeesis not to have the
right to represent under this Schedule or the Workplace
Relations Act the industrial interests of a particular class or
group of employees who are eligible for membership of the
organisation.

Note: Section 151 deals with agreements between organisations of
employees and State unions.

(2) The Commission may, on application by an organisation, an
employer or the Minister, vary an order made under subsection (1).

134 Preconditionsfor making of orders

The Commission must not make an order unless the Commission is
satisfied that:

(a) the conduct, or threatened conduct, of an organisation to
which the order would relate, or of an officer, member or
employee of the organisation:

(i) ispreventing, obstructing or restricting the performance
of work; or
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(i) isharming the business of an employer; or
(b) the consequences referred to in subparagraph (a)(i) or (ii):
(i) have ceased, but are likely to recur; or
(ii) areimminent;
as aresult of such conduct or threatened conduct.

135 Factorsto betaken into account by Commission

In considering whether to make an order under section 133, the
Commission must have regard to the wishes of the employees who
are affected by the dispute and, where the Commission considers it
appropriate, is also to have regard to:

(a) the effect of any order on the operations (including operating
costs, work practices, efficiency and productivity) of an
employer who is a party to the dispute or who is a member of
an organisation that is a party to the dispute; and

(b) any agreement or understanding of which the Commission
becomes aware that deals with the right of an organisation of
employees to represent under this Schedule or the Workplace
Relations Act the industrial interests of a particular class or
group of employees; and

(c) the consequences of not making an order for any employer,
employees or organisation involved in the dispute; and

(d) any other order made by the Commission, in relation to
another demarcation dispute involving the organisation to
which the order under this section would relate, that the
Commission considers to be relevant.

136 Order may be subject to limits

The order may be subject to conditions or limitations.

137 Organisation must comply with order

(1) An organisation to which the order applies must comply with the
order.

(2) The Federal Court may, on application by the Minister or a person
or organisation affected by an order made under section 133, make
such orders asit thinks fit to ensure compliance with that order.
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138 Exercise of Commission’s power s under this Chapter

The powers of the Commission under this Chapter are exercisable
only by aFull Bench or Presidential Member.

138A Representation rightsof former State-registered associations

(1) Regulations made for the purposes of this subsection may modify
the way in which this Chapter appliesin relation to an organisation
that, before becoming registered under this Schedule, was a
State-registered association or atransitionally registered
association.

(2) Without limiting subsection (1), the regulations may specify the
weight that the Commission isto give, in making an order in
relation to the rights of such an organisation to represent the
interests under this Schedule or the Workplace Relations Act of a
particular class or group of employees, to a State demarcation
order.
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Chapter 5—Rules of organisations

Part 1—Simplified outline of Chapter

139 Simplified outline

This Chapter sets out the requirements that organisations’ rules
must comply with (see Part 2).

Part 3 sets out processes available to members who think that their
organisation’ s rules do not comply with this Chapter, or are not
being followed.
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Part 2—Rules of organisations
Divison 1—General

140 Organisationsto haverules

(1) An organisation must have rules that make provision as required by
this Schedule.

(2) A ruleof an organisation making provision required by this
Schedule to be made may be mandatory or directory.

141 Rulesof organisations

(1) Therules of an organisation:
(a8) must specify the purposes for which the organisation is
formed and the conditions of eligibility for membership; and
(b) must providefor:

(i) the powers and duties of the committees of the
organisation and its branches, and the powers and duties
of holders of officesin the organisation and its
branches; and

(ii) the manner of summoning meetings of members of the
organisation and its branches, and meetings of the
committees of the organisation and its branches; and

(iii) theremoval of holders of officesin the organisation and
its branches; and

(iv) the control of committees of the organisation and its
branches respectively by the members of the
organisation and branches; and

(v) the manner in which documents may be executed by or
on behalf of the organisation; and

(vi) the manner of notifying the Commission of industrial
disputes; and

(vii) thetimeswhen, and the terms on which, persons
become or cease (otherwise than by resignation) to be
members; and

(viii) theresignation of members under section 174; and

Workplace Relations Act 1996 131



Schedule 1 Registration and Accountability of Organisations
Chapter 5 Rules of organisations
Part 2 Rules of organisations

Section 141

(ix) the manner in which the property of the organisation is
to be controlled and its funds invested; and
(x) theyearly or other more frequent audit of the accounts,
and
(xi) the conditions under which funds may be spent; and
(xii) the keeping of aregister of the members, arranged,
where there are branches of the organisation, according
to branches; and

(xiii) the manner in which its rules may be atered; and
(c) may provide for the removal from office of a person elected
to an office in the organisation only where the person has
been found guilty, under the rules of the organisation, of:
(i) misappropriation of the funds of the organisation; or
(ii) asubstantial breach of the rules of the organisation; or
(iif) gross misbehaviour or gross neglect of duty;
or has ceased, under the rules of the organisation, to be
eigible to hold the office; and
(d) must require the organisation to inform applicants for
membership, in writing, of:
(i) thefinancial obligations arising from membership; and
(i) the circumstances, and the manner, in which a member
may resign from the organisation.

Note 1: Section 166 deals with entitlement to membership of organisations.
Note 2: See also section 179 (liability for arrears).

(2) Therules of an organisation of employees may include provision
for the eligibility for membership of the organisation of
independent contractors who, if they were employees performing
work of the kind which they usually perform as independent
contractors, would be employees eligible for membership of the
organisation.

(3) Therules of an organisation may also provide for any other matter.
(4) Inthissection:

committee, in relation to an organisation or branch of an
organisation, means a collective body of the organisation or branch
that has powers of the kind mentioned in paragraph (1)(b) of the
definition of officein section 9.

132
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142 General requirementsfor rules

(1) Therules of an organisation:
(a8) must not be contrary to, or fail to make a provision required
by this Schedule, the Workplace Relations Act, an award or a
collective agreement, or otherwise be contrary to law; and
(b) must not be such as to prevent or hinder members of the
organisation from:
(i) observing the law or the provisions of an award, an
order of the Commission or a collective agreement; or
(ii) entering into written agreements under an award, an
order of the Commission or a collective agreement; and

(c) must not impose on applicants for membership, or members,
of the organisation, conditions, obligations or restrictions
that, having regard to Parliament’ sintention in enacting this
Schedule (see section 5) and the objects of this Schedule and
the Workplace Relations Act, are oppressive, unreasonable or
unjust; and

(d) must not discriminate between applicants for membership, or
members, of the organisation on the basis of race, colour,
sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, national extraction or social origin.

(2) For the purposes of paragraph (1)(d), rules of an organisation are
taken not to discriminate on the basis of age if the rules do not
prevent the organisation setting its membership dues by reference
to rates of pay even where those rates are set by referenceto a
person’s age.
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Divison 2—Rulesrelating to elections for office

143 Rulesto providefor electionsfor offices

(1) Therules of an organisation:
(&) must provide for the election of the holder of each officein
the organisation by:
(i) adirect voting system; or
(ii) acollegiate electoral system that, in the case of a
full-time office, isaone-tier collegiate electoral system,;
and
(b) must provide for the conduct of every such election
(including the acceptance or rejection of nominations) by a
returning officer who is not the holder of any officein, or an
employee of, the organisation or a branch, section or division
of the organisation; and
(c) must provide that, if the returning officer conducting an
election finds a nomination to be defective, the returning
officer must, before rejecting the nomination, notify the
person concerned of the defect and, where practicable, give
the person the opportunity of remedying the defect within
such period as is applicable under the rules, which must,
where practicable, be not less than 7 days after the personis
notified; and
(d) must make provision for:
(i) the manner in which persons may become candidates
for election; and

(i) theduties of returning officers; and
(iii) the declaration of the result of an election; and
(e) must provide that, where aballot isrequired, it must be a
secret ballot, and must make provision for:

(i) inrelation to adirect voting system ballot (including a
direct voting system ballot that is a stage of an election
under a collegiate electoral system)—the day on which
theroll of votersfor the ballot is to be closed; and

(ii) absent voting; and
(iii) the conduct of the ballot; and
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(iv) the appointment, conduct and duties of scrutineersto
represent the candidates at the ballot; and
(f) must be such asto ensure, as far as practicable, that no
irregularities can occur in relation to an election.

(2) Without limiting section 142, the rules of an organisation relating
to elections may provide for compulsory voting.

(3) Theday provided for in the rules of an organisation as the day on
which theroll of votersisto be closed (see paragraph (1)(€)) must
be aday no earlier than 30 days, and no later than 7 days, before
the day on which nominations for the election open.

(4) A referencein this section to the rules of an organisation includes a
reference to the rules of a branch of the organisation.

(5) Thereference in paragraph (1)(c) to anomination being defective
does not include areference to a nomination of a person that is
defective because the person is not qualified to hold the office to
which the nomination relates.

(6) Therules providing for the day on which theroll of votersfor a
ballot isto be closed are not to be taken to prevent the correction of
errorsin theroll after that day.

144 Rulesto providefor electionsfor office by secret postal ballot

(1) Wherethe rules of an organisation provide for election for an
office to be by adirect voting system, the rules must also provide
that, where aballot is required for such an election, it must be a
secret postal ballot.

(2) An organisation may lodge in the Industrial Registry an application
for an exemption from subsection (1), accompanied by particulars
of proposed alterations of the rules of the organisation, to provide
for the conduct of elections of the kind referred to in subsection (1)
by a secret ballot other than a postal ballot.

(3) If the Industrial Registrar is satisfied, on application by an
organisation under subsection (2):
(a) that the proposed alterations of therules:
(i) comply with and are not contrary to this Schedul e (other
than subsection (1)), the Workplace Relations Act,
awards or collective agreements; and
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(ii) are not otherwise contrary to law; and
(iii) have been decided on under the rules of the
organisation; and
(b) that the conduct of aballot under the rules of the organisation
as proposed to be altered:
(i) islikely to result in afuller participation by members of
the organisation in the ballot than would result from a
postal ballot; and
(ii) will afford to members entitled to vote an adequate
opportunity of voting without intimidation;

the Industrial Registrar may grant to the organisation an exemption
from subsection (1).

(4) Proposed alterations of the rules of an organisation referred to in
subsection (2) take effect if and when the Industrial Registrar
grants to the organisation an exemption from subsection (1).

(5) An exemption under subsection (3) remainsin force until revoked
under subsection (6).

(6) TheIndustrial Registrar may revoke an exemption granted to an
organisation under subsection (3):

(@) on application by the organisation, if the Industrial Registrar
is satisfied that the rules of the organisation comply with
subsection (1); or

(b) if the Industrial Registrar is no longer satisfied:

(i) that the rules of the organisation provide for the conduct
of elections of the kind referred to in subsection (1) by a
secret ballot other than a postal ballot; or

(ii) of amatter referred to in paragraph (3)(b);
and the Industrial Registrar has given the organisation an
opportunity, as prescribed, to show cause why the exemption
should not be revoked.

(7) Wherethe Industrial Registrar revokes an exemption granted to an
organisation on the ground specified in paragraph (6)(b), the
Industrial Registrar may, by instrument, after giving the
organisation an opportunity, as prescribed, to be heard, determine
such aterations (if any) of the rules of the organisation as are, in
the Industrial Registrar’s opinion, necessary to bring them into
conformity with subsection (1).
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(8) An alteration of the rules of an organisation determined under
subsection (7) takes effect on the date of the instrument.

(9) Subsection 147(1) of the Workplace Relations Act does not apply
in relation to adecision of the Industrial Registrar to grant an
exemption under subsection (3).

Note: Subsection 147(1) of the Workplace Relations Act provides for
appeals from certain decisions of the Industrial Registrar.

(10) Thissection appliesin relation to elections for offices in branches
of organisations asiif references to an organisation were references
to abranch of an organisation.

145 Rulesto providefor terms of office

(1) Therules of an organisation must, subject to subsection (2),
provide terms of office for officersin the organisation of no longer
than 4 years without re-election.

(2) Therules of an organisation, or a branch of an organisation, may
provide that a particular term of office is extended for a specified
period, where the extension is for the purpose of synchronising
elections for officesin the organisation or branch, as the case may
be.

(3) Theterm of an office must not be extended under subsection (2) so
that the term exceeds 5 years.

(4) A referencein this section (other than subsection (2)) to the rules
of an organisation includes a reference to the rules of a branch of
the organisation.

146 Rules may provide for filling of casual vacancies

(1) Therules of an organisation may provide for the filling of a casual
vacancy in an office by an ordinary election or, subject to this
section, in any other manner provided in the rules.

(2) Rules made under subsection (1) must not permit a casua vacancy,
or afurther casual vacancy, occurring within the term of an office
to befilled, otherwise than by an ordinary election, for so much of
the unexpired part of the term as exceeds:

(8 12 months; or
(b) three-quarters of the term of the office;
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whichever isthe greater.

(3) Where, under rules made under subsection (1), avacancy in an
officein an organisation isfilled otherwise than by an ordinary
election, the person filling the vacancy must be taken, for the
purposes of the relevant provisions, to have been elected to the
office under the relevant provisions.

(4) A referencein this section to the rules of an organisation includes a
reference to the rules of a branch of the organisation.

(5) Inthissection:

ordinary election means an election held under rules that comply
with section 143.

relevant provisions, in relation to an organisation, means:
(a) the provisions of this Schedule (other than this section); and
(b) therules of the organisation (other than rules made under

subsection (1)) providing for the filling of a casual vacancy
in an office otherwise than by an ordinary election.

term, in relation to an office, means the total period for which the
last person elected to the office by an ordinary election (other than
an ordinary election to fill acasual vacancy in the office) was
entitled by virtue of that election (having regard to any rule made
under subsection 145(2)) to hold the office without being
re-elected.

147 Model rulesfor conduct of elections

(1) The Minister may, by notice published in the Gazette, issue
guidelines containing one or more sets of model rulesfor the
conduct of elections for office. An organisation may adopt model
rulesin whole or in part, and with or without modification.

(2) The Minister may, by signed instrument, delegate the power under
subsection (1) to the Electoral Commissioner.

Note: The Minister may also delegate this power under section 343.
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Division 3—Rulesrelating to conduct of officersand
employees

148 Model rules about conduct of officersand employees

The Minister may, by notice published in the Gazette, issue
guidelines containing one or more sets of model rules about the
conduct of officers and employees. An organisation may adopt the
model rulesin whole or in part, and with or without modification.

Note: Part 4 of Chapter 8 deals with the conduct of officers and employees.
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Division 4—Other rules

Subdivision A—L oans, grants and donations

149 Rulesto provide conditionsfor loans, grantsand donations by

organisations

(1) Therules of an organisation must provide that aloan, grant or
donation of an amount exceeding $1,000 must not be made by the
organisation unless the committee of management:

(8 hassatisfied itself:
(i) that the making of the loan, grant or donation would be
in accordance with the other rules of the organisation;
and

(ii) inthe case of aloan—that, in the circumstances, the
security proposed to be given for the repayment of the
loan is adequate and the proposed arrangements for the
repayment of the loan are satisfactory; and

(b) has approved the making of the loan, grant or donation.

(2) In spite of subsection (1), the rules of an organisation may provide
for a person authorised by the rules to make aloan, grant or
donation of an amount not exceeding $3,000 to a member of the
organisation if the loan, grant or donation:

(a) isfor the purpose of relieving the member or any of the
member’ s dependants from severe financial hardship; and

(b) issubject to a condition to the effect that, if the committee of
management, at the next meeting of the committee, does not
approve the loan, grant or donation, it must be repaid as
determined by the committee.

(3) Inconsidering whether to approve aloan, grant or donation made
under subsection (2), the committee of management must have
regard to:

(@) whether the loan, grant or donation was made under the rules
of the organisation; and
(b) inthe case of aloan:

(i) whether the security (if any) given for the repayment of
the loan is adequate; and
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(ii) whether the arrangements for the repayment of the loan
are satisfactory.

(4) Nothing in subsection (1) requires the rules of an organisation to
make provision of the kind referred to in that subsection in relation
to payments made by the organisation by way of provision for, or
reimbursement of, out-of-pocket expenses incurred by persons for
the benefit of the organisation.

(5) Inthissection, areference to an organisation includes a reference
to abranch of an organisation.

(6) For the purposes of the application of this Division to a branch of
an organisation, the members of the organisation constituting the
branch are taken to be members of the branch.

Subdivision B—Agreements between organisations and State
unions

150 Definitions
In this Subdivision:

ineligible State members, in relation to an organisation, means the
members of a State union who, under the eligibility rules of the
organisation, are not eligible to be members of the organisation.

State Act means:

(@) thelIndustrial Relations Act 1996 of New South Wales; or

(b) theIndustrial Relations Act 1999 of Queensland; or

(c) thelndustrial Relations Act 1979 of Western Australia; or

(d) theIndustrial and Employee Relations Act 1994 of South
Australia; or

(e) an Act of a State that is prescribed for the purposes of this
Subdivision.

State union, in relation to an organisation, means:
(a) an association of employees which is registered under a State
Act; or
(b) an association of employeesin Tasmaniawhich is neither
registered under this Schedule nor part of an organisation
registered under this Schedule;
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and which is composed substantially of persons who, under the
eigibility rules of the organisation, are eligible to be members of
the organisation.

151 Membership agreements

(1) Therulesof an organisation of employees may authorise the
organisation to enter into agreementsin the prescribed form with
State unions to the effect that members of the State union
concerned who are ineligible State members are eligible to become
members of the organisation under the agreement.

(2) If, under rules made under subsection (1), an organisation enters
into an agreement with a State union, the organisation must lodge a
copy of the agreement in the Industrial Registry.

Note: This subsection is acivil penalty provision (see section 305).

(3) The agreement does not come into force unless and until the
Industrial Registrar enters particulars of the agreement in the
register kept under paragraph 13(1)(a).

(4) TheIndustrial Registrar must not enter particulars of the agreement
in that register unless he or she has been directed by the
Commission to do so.

(5) The Commission must not give such adirection to the Industrial
Registrar unless the Commission is satisfied that the agreement:
(a) isnot contrary to:
(ia) Parliament’sintention in enacting this Schedule (see
section 5); or
(i) any object of this Schedule or the Workplace Relations
Act; or
(ii) any subsisting order made by the Commission relating
to the organisation’ s éligibility rules; or
(iif) any subsisting agreement or understanding of which the
Commission is aware that deals with the organisation’s
entitlement to represent under this Schedule, or the
Workplace Relations Act, the industrial interests of a
particular class or group of employees; and
(b) was entered into only for the purpose of:
(i) overcoming any legal or practical difficulty that might
arise in connection with the participation, or possible
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participation, of ineligible State membersin the
administration of the organisation or in the conduct of
its affairs; or

(if) encouraging and facilitating an amalgamation between
the organisation and another organisation of employees.

(6) An organisation is not entitled to represent under this Schedule, or
the Workplace Relations Act, the industrial interests of persons
who are eligible for membership of the organisation only under an
agreement entered into under rules made under subsection (1).

(7) If aperson who became a member of an organisation under an
agreement entered into under rules made under subsection (1) later
becomes eligible for membership of the organisation under its
eigibility rules, the organisation is not entitled to represent the
industrial interests of the person until arecord of the person’s
eigibility isentered in the register kept under paragraph 230(1)(a).

(8) If it appearsto the Commission:

(a) of itsown motion; or

(b) on application by an interested person;
that an agreement entered into under rules made under
subsection (1) may no longer be operating for a purpose mentioned
in subparagraph (5)(b)(i) or (ii), the Commission must give to the
parties to the agreement an opportunity to make oral or written
submissions as to whether the agreement is still operating for such
apurpose.

(9) If, after considering any such submissions and, in the case of an
application under paragraph (8)(b), the matters raised by the
applicant, the Commission is satisfied that the agreement is no
longer operating for such a purpose, the Commission may, by
order, terminate the agreement.

(10) The Industrial Registrar must as soon as practicable:

(a) give notice of the termination to each party to the agreement;
and

(b) enter particulars of the termination in the register kept under
paragraph 13(1)(a).

(11) If an organisation and a State union agree, in writing, to terminate
an agreement entered into under rules made under subsection (1):
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(a) the organisation must lodge in the Industrial Registry a copy
of the agreement to terminate; and

(b) the Industrial Registrar must as soon as practicable enter
particulars of the termination in the register kept under
paragraph 13(1)(a).

Note: Paragraph (a) isacivil penalty provision (see section 305).

(12) Thetermination of an agreement takes effect when particulars of
the termination are entered in the register as mentioned in
paragraph (10)(b) or (11)(b) and, when the termination takes effect,
persons who became members of the organisation under the
agreement (other than a person whose eligibility for membership of
the organisation under its eligibility rulesis recorded as mentioned
in subsection (7)) cease to be members of the organisation.

152 Assetsand liabilities agreements

(1) Therules of an organisation of employees may authorise the
organisation to enter into agreements with State unions setting out
arrangements for the management and control of the assets and
liabilities of the organisation and the State union concerned.

(2) The agreements must be in the prescribed form.

(3) If, under rules made under subsection (1), an organisation enters
into an agreement with a State union, the organisation must lodge a
copy of the agreement in the Industrial Registry.

Note: This subsection is acivil penalty provision (see section 305).

(4) The agreement does not come into force unless and until the
Industrial Registrar enters particulars of the agreement in the
register kept under paragraph 13(1)(a).

(5) The Industrial Registrar must not enter particulars of the agreement
in that register unless he or she has been directed by the
Commission to do so.

(6) The Commission must not give such adirection to the Industrial
Registrar unless the Commission is satisfied that the agreement:
(a) isnot contrary to Parliament’ sintention in enacting this
Schedule (see section 5) or any object of this Schedule or the
Workplace Relations Act; and
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(b) doesnot adversely affect the interests of any lessor, lessee or
creditor of the organisation or State union.

153 Party to section 152 agreement may apply to Federal Court for

(D

)

©)

orders

An organisation or a State union who is a party to an agreement
made under section 152 (a section 152 agreement) may apply to
the Federal Court for orders:

(a) requiring the other party to comply with the agreement; or
(b) resolving any difficulty in the operation or interpretation of
the agreement;
and the Court may make such orders as it thinksfit.

In making an order under subsection (1), the Court must have
regard to the interests of any lessor, lessee or creditor of the
organisation or State union.

An order made under subsection (1) has effect despite anything in
the rules of the organisation or State union who are the partiesto
the agreement.

154 Termination of section 152 agr eement

(D

)

If an organisation and a State union agree, in writing, to terminate
an agreement made under section 152 (a section 152 agreement),
the termination has no effect unless the parties apply to the Federal
Court for approval under this section and the Court givesits
approval.

The Court must not approve the termination unless:

(a) the parties have made an agreement (atermination
agreement) that makes appropriate provision for the
management and control of the assets and liabilities of the
organisation and State union after termination of the
section 152 agreement; or

(b) the Court makes orders that will, in the Court’ s opinion,
make appropriate provision for the management and control
of the assets and liabilities of the organisation and State
union after termination of the section 152 agreement.
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(3) In determining whether atermination agreement, or orders, make
appropriate provision as required by subsection (2), the Court must
have regard to the following factors:

(a) the positions of the organisation and State union in relation to
their respective assets and liabilities before the section 152
agreement took effect;

(b) thefairness, in al the circumstances, of the manner in which
relevant assets and liabilities acquired after the section 152
agreement took effect will be dealt with after termination of
the agreement;

(c) how theinterests of lessors, lessees or creditors of the
organisation and the State union will be affected by the
termination and subsequent arrangements;

(d) any other factor that the Court considers relevant.

(4) If the Court approves a termination agreement, the Court must
direct the Industrial Registrar to enter particulars of the agreement
in the register kept under paragraph 13(1)(a), and particulars of any
orders made by the Court that relate to the agreement.

(5) A termination agreement takes effect on the day specified by the
Court. The day specified by the Court must not be aday earlier
than the day on which the Court approves the agreement.

Subdivison C—M iscellaneous

155 Exercise of Commission’s power s under this Division

The powers of the Commission under this Division are exercisable
only by a Presidential Member.
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Division 5—Alteration of rules and evidence of rules

156 Industrial Registrar may determine alterations of rules

(1) Wherethe rules of an organisation do not, in the Industrial
Registrar’ s opinion, make provision required by this Schedule, the
Industrial Registrar may, by instrument, after giving the
organisation an opportunity, as prescribed, to be heard on the
matter, determine such alterations of therules as are, in the
Industrial Registrar’ s opinion, necessary to bring them into
conformity with this Schedule.

(2) Alterations determined under subsection (1) take effect on the date
of the instrument.

157 Commission may determine alteration of ruleswherethere has
been a breach of an undertaking

() If:

(a) inthe course of an organisation being registered under
section 19, an undertaking was given under subsection 19(2)
to avoid demarcation disputes that might otherwise arise
from an overlap between its eligibility rules and the
eigibility rules of another organisation; and

(b) the first-mentioned organisation has breached the
undertaking;

the Commission may, by instrument, determine such aterations of
the rules of the organisation as are, in the Commission’ s opinion,
necessary to remove the overlap.

(2) The Commission must give the organisation and the other
organisation an opportunity, as prescribed, to be heard on the
matter.

(3) Alterations determined under subsection (1) take effect on the date
of the instrument.
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158 Change of name or alteration of eligibility rules of organisation

(1) A changein the name of an organisation, or an alteration of the
eigibility rules of an organisation, does not take effect unless the
Commission consents to the change or alteration.

(2) The Commission may consent to a change or alteration in whole or
part, but must not consent unless the Commission is satisfied that
the change or alteration has been made under the rules of the
organisation.

(8) The Commission must not consent to a change in the name of an
organisation unless the Commission is satisfied that the proposed
new name of the organisation:

(a) isnot the same as the name of another organisation; and

(b) isnot so similar to the name of another organisation asto be
likely to cause confusion.

(4) The Commission must not consent to an alteration of the eligibility
rules of an organisation if, in relation to persons who would be
eligible for membership because of the alteration, there is, in the
opinion of the Commission, another organisation:

(a) towhich those persons could more conveniently belong; and
(b) that would more effectively represent those members.

(5) However, subsection (4) does not apply if the Commission accepts
an undertaking from the organisation seeking the alteration that the
Commission considers appropriate to avoid demarcation disputes
that might otherwise arise from an overlap between the eligibility
rules of that organisation and the eligibility rules of the other
organisation.

(6) The Commission may refuse to consent to an ateration of the
eigibility rules of an organisation if satisfied that the alteration
would contravene an agreement or understanding to which the
organisation is a party and that deals with the organisation’ s right
to represent under this Schedule and the Workplace Relations Act
theindustrial interests of a particular class or group of persons.

(7) The Commission may also refuse to consent to an ateration of the
eigibility rules of an organisation if it:
(a) issatisfied that the ateration would change the effect of any
order made by the Commission under section 133 about the
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right of the organisation to represent under this Schedule and
the Workplace Relations Act the industrial interests of a
particular class or group of employees; and

(b) considersthat such a change would give riseto a serious risk
of a demarcation dispute which would prevent, obstruct or
restrict the performance of work in an industry, or harm the
business of an employer.

(8) Subsections (6) and (7) do not limit the grounds on which the
Commission may refuse to consent to an ateration of the eigibility
rules of an organisation.

(9) Where the Commission consents, under subsection (1), to achange
or ateration, the change or alteration takes effect on:

(a) where adateis specified in the consent—that date; or
(b) in any other case—the day of the consent.

(10) This section does not apply to a change in the name, or an
ateration of the eligibility rules, of an organisation that is:
(a) determined by the Commission under subsection 163(7); or
(b) proposed to be made for the purposes of an amalgamation
under Part 2 of Chapter 3 or Division 4 of Part 7 of
Chapter 11; or
(c) proposed to be made for the purposes of awithdrawal from
amalgamation under Part 3 of Chapter 3.

159 Alteration of other rulesof organisation

(1) An alteration of the rules (other than the digibility rules) of an
organisation does not take effect unless particulars of the alteration
have been lodged in the Industrial Registry and a Registrar has
certified that, in his or her opinion, the alteration:

(@) complieswith, and is not contrary to, this Schedule, the
Workplace Relations Act, awards and collective agreements,
and

(b) isnot otherwise contrary to law; and

(c) has been made under the rules of the organisation.

(2) Where particulars of an alteration of the rules (other than the
eigibility rules) of an organisation have been lodged in the
Industrial Registry, a Registrar may, with the consent of the
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organisation, amend the alteration for the purpose of correcting a
typographical, clerical or formal error.

(3) Anadteration of rulesthat has been certified under subsection (1)
takes effect on the day of certification.

(4) Thissection does not apply in relation to an ateration of the rules
of an organisation that is:

(a) proposed to be made in relation to an application for an
exemption from subsection 144(1); or

(b) determined or certified by the Industrial Registrar under
subsection 144(7) or section 156, 163, 246, 247 or 249; or

(c) proposed to be made for the purpose of an amalgamation
under Part 2 of Chapter 3 or Division 4 of Part 7 of
Chapter 11; or

(d) proposed to be made for the purposes of awithdrawal from
amalgamation under Part 3 of Chapter 3.

160 Certain alterationsof rulesto berecorded

Where there has been a change in the name of an organisation, or
an ateration of the eligibility rules of an organisation, under this
Schedule, the Industrial Registrar must:

(@) immediately enter, in the register kept under paragraph
13(1)(a), particulars of the change or alteration, and the date
of effect of the change or alteration; and

(b) assoon as practicable after the organisation produces its
certificate of registration to the Industrial Registrar, amend
the certificate accordingly and return it to the organisation.

161 Evidenceof rules

In proceedings under this Schedule or the Workplace Relations
Act, acopy of the rules of an organisation certified by a Registrar
to be atrue and correct copy is evidence of the rules of the
organisation.

162 Powers of Commission

The powers of the Commission under this Division are exercisable
only by a Presidential Member.
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Part 3—Validity and performance of rulesetc

163 Rules contravening section 142

(D)

)

©)

(4)

)

(6)

Application for order declaring rules contravene section 142

A member, or an applicant for membership, of an organisation may
apply to the Federal Court for an order under this sectionin
relation to the organisation.

If the application is made by a member, the order under this section
may declare that the whole or a part of arule of an organisation
contravenes section 142 or that the rules of an organisation
contravene section 142 in a particular respect.

If the application is made by an applicant for membership, the
order under this section may declare that the whole or a part of a
rule of an organisation contravenes paragraph 142(1)(c) or (d) or
that the rules of an organisation contravene paragraph 142(1)(c) or
(d) in aparticular respect.

An organisation in relation to which an application is made under
this section must be given an opportunity of being heard by the
Court.

The Court may, without limiting any other power of the Court to
adjourn proceedings, adjourn proceedingsin relation to an
application under this section for such period and on such terms
and conditions as it considers appropriate for the purpose of giving
the organisation an opportunity to alter its rules.

Effect of order

Where an order under this section declares that the whole or a part
of arule contravenes section 142, the rule or that part of therule, as
the case may be, is taken to be void from the date of the order.
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Appropriate authority may alter organisation’srules

(7) Where:

(a) the Court makes an order declaring as mentioned in
subsection (2) or (3) in relation to the rules of an
organisation; and

(b) at the end of 3 months from the making of the order, the rules
of the organisation have not been altered in a manner that, in
the opinion of the appropriate authority, brings them into
conformity with section 142 in relation to the matters that
gave rise to the order;

the appropriate authority must, after giving the organisation an
opportunity, as prescribed, to be heard on the matter, determine, by
instrument, such alterations of the rules as will, in the appropriate
authority’s opinion, bring the rules into conformity with that
section in relation to those matters.

Note: For the meaning of appropriate authority see subsection (12).

(8) The appropriate authority may, on the application of the
organisation made within the period of 3 monthsreferredtoin
subsection (7) or within any extension of the period, extend, or
further extend, the period.

(9) Alterations determined under subsection (7) take effect on the date
of the instrument.

Court may make interim orders

(10) At any time after a proceeding under this section has been
instituted, the Court may make any interim orders that it considers
appropriate in relation to a matter relevant to the proceeding.

(11) An order under subsection (10) continuesin force, unless
expressed to operate for a shorter period or sooner discharged, until
the completion of the proceeding concerned.

Definitions

(12) Inthis section:

appropriate authority means:

(@) inrelation to the éigibility rules of an organisation—a
Presidential Member of the Commission; or
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(13)

(b) inrelation to the other rules of an organisation—the
Industrial Registrar.

In this section, areferenceto arule, or therules, of an
organisation includes areference to arule, or the rules, of abranch
of an organisation.

164 Directionsfor performance of rules

(1)

)

©)

(4)

©®)

(9)

Application for order directing performance of rules

A member of an organisation may apply to the Federal Court for an
order under this section in relation to the organisation.

Note: For the meaning of order under this section, see subsection (9).

Before making an order under this section, the Court must give any
person against whom the order is sought an opportunity of being
heard.

The Court may refuse to deal with an application for an order
under this section unlessit is satisfied that the applicant has taken
all reasonable stepsto try to have the matter that is the subject of
the application resolved within the organisation.

Court may make interim orders

At any time after the making of an application for an order under
this section, the Court may make any interim orders that it
considers appropriate and, in particular, orders intended to further
the resolution within the organisation concerned of the matter that
is the subject of the application.

An order under subsection (4) continuesin force, unless expressed
to operate for a shorter period or sooner discharged, until the
completion of the proceeding concerned.

Definition
In this section:

order under this section means an order giving directions for the
performance or observance of any of the rules of an organisation
by any person who is under an obligation to perform or observe
those rules.
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164A Directionsto rectify breach of rule of organisation

(D

)

©)

(4)

()

Application for order

A member of an organisation may apply to the Federal Court for an
order under subsection 4 in relation to the organisation.

Before making the order, the Court must give any person against
whom the order is sought an opportunity of being heard.

Conditions for making order

The Court may make an order under subsection (4) in relation to an
organisation if the Court is satisfied that:
(a) aperson was under an obligation to perform or observe arule
or rules of the organisation; and
(b) the person breached the rule or rules; and

(c) the person acted unreasonably in so breaching the rule or
rules.

Nature of order

Subject to section 164B, the Court may make an order directing
one or more persons (who may be, or include, the person who
breached the rule or rules) to do specified things that will, in the
opinion of the Court, asfar asis reasonably practicable, place the
organisation in the position in which it would have been if the
breach of the rule or rules had not occurred.

The Court may make the order whether or not, at the time of
making the order, the person is a member or officer of the
organisation.

164B Ordersunder sections 164 and 164A

(D)

Order must not invalidate election etc.

An order must not be made under section 164 or 164A that would
have the effect of treating asinvalid an election to an officein an
organisation or a step in relation to such an election.
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)

©)

(4)

)

Order must not require compensation

An order under section 164A does not include an order directing
one or more persons to compensate an organisation for any loss or
damage suffered by the organisation caused by the breach of the
rule or rules.

Note: An application for a compensation order may be made under Part 2 of
Chapter 10 of this Schedule.

Court may declare that rules contravene section 142

Where the Court, in considering an application under section 164
or 164A, finds that the whole or a part of arule of the organisation
concerned contravenes section 142 or that the rules of the
organisation concerned contravene that section in a particular
respect, the Court may, by order, make a declaration to that effect.

Section 163 (other than subsections (1) to (5) (inclusive)) appliesin
relation to an order made under subsection (3) of this section asif
the order had been made under section 163.

Definition
In this section:

election includes a purported election that isa nullity.
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Chapter 6—Member ship of organisations

Part 1—Simplified outline of Chapter

165 Simplified outline

This Chapter sets out rules about membership of organisations. It
covers entitlement to membership, circumstancesin which a
person may cease to be a member, recovery of money from
members by organisations, and conscientious objection to
membership.

This Chapter also gives the Federal Court arolein deciding a
person’ s membership status.
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Part 2—Entitlement to member ship

166 Entitlement to become and to remain a member

)

)

©)

Employee organisations

Subject to any award or order of the Commission, a person who is
eligible to become a member of an organisation of employees
under the eligibility rules of the organisation that relate to the
occupations in which, or the industry or enterprise in relation to
which, members are to be employed is, unless of general bad
character, entitled, subject to payment of any amount properly
payable in relation to membership:

(a) to be admitted as a member of the organisation; and

(b) to remain amember so long as the person complies with the
rules of the organisation.
Note 1: Rules of an organisation must provide for the circumstances in which

a person ceases to be amember of an organisation (see subparagraph
141(1)(b)(vii)).

Note 2: If amember fails to pay his or her membership dues for 24 months,
this may result in the person ceasing to be a member, regardless of the
rules of the organisation (see section 172).

Note3:  Seealso section 168, which deals with a special case of entitlement to
membership (person treated as having been a member).

Subsection (1) does not entitle a person to remain a member of an
organisation if the person ceases to be eligible to become a
member and the rules of the organisation do not permit the person
to remain a member.

A person who is qualified to be employed in a particular
occupation, and seeks to be employed in the occupation:
(a) istaken to be an employee for the purposes of this section;
and
(b) in spite of anything in the rules of the organisation, is not to
be treated as not being eligible for membership of an
organisation merely because the person has never been
employed in the occupation.
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Employer organisations

(4) Subject to subsection (5) and to any award or order of the
Commission, an employer who is eligible to become a member of
an organisation of employersis entitled, subject to payment of any
amount properly payable in relation to membership:

(a) to be admitted as a member of the organisation; and

(b) to remain amember so long as the employer complies with
the rules of the organisation.

(5) Subsection (4) does not entitle an employer:
(a) to become amember of an organisation if the employer is:
(i) anatura person who isof general bad character; or
(if) abody corporate whose constituent documents make
provisions inconsistent with the purposes for which the
organisation was formed; or
(b) toremain amember of an organisation if the employer ceases
to be eligible to become a member and the rules of the
organisation do not permit the employer to remain a member.

This section overrides inconsistent rules

(6) Subsections (1) and (4) have effect in spite of anything in the rules
of the organisation concerned, except to the extent that they
expressly require compliance with those rules.

167 Federal Court may declare on person’sentitlement to
member ship

Who may apply to Federal Court

(1) Where aquestion arises as to the entitlement under section 166 of a
person:

(a) to be admitted as a member of an organisation (whether for
the first time or after having resigned, or been removed, asa
member of the organisation); or

(b) to remain amember of an organisation;

application may be made to the Federal Court for a declaration as
to the entitlement of the person under this section by either of the
following:

(c) the person;
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)

©)

(4)

()

(6)

(d) the organisation concerned.

Court may make ordersrelating to its declaration

On the hearing of an application under subsection (1), the Court
may, in spite of anything in the rules of the organisation concerned,
make such order to give effect to its declaration asit considers

appropriate.

The orders which the Court may make under subsection (2)
include:

(a) an order requiring the organisation concerned to treat a
person to whom subsection 166(1) or (4) applies as being a
member of the organisation; and

(b) inthe case of aquestion asto the entitlement under this
section of a person to be admitted as a member of an
organisation, where the person has previously been removed
from membership of the organisation—an order that the
person be taken to have been a member of the organisation in
the period between the removal of the person from
membership and the making of the order.

Effect of orders

On the making of an order as mentioned in paragraph (3)(a), or as
otherwise specified in the order, the person specified in the order
becomes, by force of this section, a member of the organisation
concerned.

Where:
(@) an order is made as mentioned in paragraph (3)(b); and
(b) the person specified in the order pays to the organisation
concerned any amount that the person would have been liable
to pay to the organisation if the person had been a member of
the organisation during the period specified in the order;

the person is taken to have been a member of the organisation
during the period specified in the order.

Court to give certain people opportunity to be heard

Where an application is made to the Court under this section:
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(a) if the application is made by an organisation—the person
whose entitlement is in question must be given an
opportunity of being heard by the Court; and

(b) if the application is made by the person whose entitlement is
in question—the organisation concerned must be given an
opportunity of being heard by the Court.

168 Application for member ship of organisation by person treated
as having been a member

(1) Where:

(a) apersonwhoiseligible for membership of an organisation
(other than a member of the organisation or a person who has
been expelled from the organisation) applies to be admitted
as amember of the organisation; and

(b) the person has, up to atime within one month before the
application, acted in good faith as, and been treated by the
organisation as, a member;

the person is entitled to be admitted to membership and treated by
the organisation and its members as though the person had been a
member during the whole of the time when the person acted as,
and was treated by the organisation as, a member and during the
whole of the time from the time of the person’s application to the
time of the person’s admission.

(2) Where aquestion arises as to the entitlement under this section of a
person to be admitted as a member and to be treated as though the
person had been a member during the times referred to in
subsection (1):

(@) the person; or

(b) the organisation;
may apply to the Federal Court for a declaration asto the
entitlement of the person under this section.

(3) Subject to subsection (5), the Court may, in spite of anything in the
rules of the organisation concerned, make such orders (including
mandatory injunctions) to give effect to its determination as it
considers appropriate.

(4) The ordersthat the Court may make under subsection (3) include
an order requiring the organisation concerned to treat a person to
whom subsection (1) applies as being a member of the organisation
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and as having been a member during thetimesreferred toin
subsection (1).

(5) Where an application is made to the Court under this section:

(a) if the application is made by an organisation—the person
whose entitlement is in question must be given an
opportunity to be heard by the Court; and

(b) if the application is made by the person whose entitlement is
in question—the organisation concerned must be given an
opportunity to be heard by the Court.

169 Request by member for statement of member ship

An organisation must, at the request of a person who is a member,
give to the person, within 28 days after the request is made, a
statement showing:
(a) that the person isamember of the organisation; and
(b) where there are categories of membership of the
organisation—the category of the person’s membership; and
(c) if the person expressly requests—whether the personisa
financial member of the organisation.

Note: This section is acivil penalty provision (see section 305).

170 Rectification of register of members

The Federal Court may at any time, in a proceeding under this
Schedule or the Workplace Relations Act, order such rectifications
of the register of members of an organisation asit considers
necessary.
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Part 3—Termination of membership

171 Federal Court may order that persons cease to be members of

organisations

The Federal Court may, on the application of an organisation, order
that a person’s membership of that organisation or another
organisation isto cease from a day, and for a period, specified in
the order.

172 Non-financial membersto be removed from the register

(D

)

©)

If:

(a) therulesof an organisation require a member to pay duesin
relation to the person’s membership of the organisation; and

(b) the member has not paid the amount; and

(c) acontinuous period of 24 months has elapsed since the
amount became payable; and

(d) the member’s name has not been removed from the register
kept by the organisation under paragraph 230(1)(a);
the organisation must remove the name and postal address of the
member from the register within 12 months after the end of the 24
month period.

Note: This subsectionisacivil penalty provision (see section 305).

In calculating a period for the purposes of paragraph (1)(c), any
period in relation to which the member was not required by the
rules of the organisation to pay the duesisto be disregarded.

A person whose name is removed from the register under this
section ceases to be a member of the organisation on the day his or
her name is removed. This subsection has effect in spite of
anything in the rules of the organisation.

Note: A non-financial member’s membership might cease and his or her

name be removed from the register earlier than is provided for by this
section if the organisation’s own rules provide for this to happen.
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173 No entrancefeeif person re-joinswithin 6 months

() If:

(a) aperson appliesfor membership of an organisation within 6
months after the person’s membership has ceased under
section 172; and

(b) the application is accepted by the organisation;

the organisation must not require the person to pay any fee
associated with a new membership (other than membership dues)
in relation to the membership for which the person has applied.

(2) Thissection isnot to be taken to prevent an organisation requiring
(whether by means of its rules or otherwise) payment of
outstanding duesin order for a person to maintain continuity of
financial membership.

174 Resignation from membership

(1) A member of an organisation may resign from membership by
written notice addressed and delivered to a person designated for
the purpose in the rules of the organisation or a branch of the

organisation.

Note: The notice of resignation can be given electronicaly if the
organisation’s rules allow for this (see section 9 of the Electronic
Transactions Act 1999).

(2) A notice of resignation from membership of an organisation takes
effect:

(&) where the member ceases to be eligible to become a member
of the organisation:

(i) onthe day on which the noticeisreceived by the
organisation; or

(ii) on the day specified in the notice, which is a day not
earlier than the day when the member ceases to be
eligible to become a member;

whichever islater; or
(b) inany other case:

(i) at the end of 2 weeks, or such shorter period asis
specified in the rules of the organisation, after the notice
isreceived by the organisation; or

(ii) onthe day specified in the notice;
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whichever islater.

(3) Any dues payable but not paid by aformer member of an
organisation, in relation to a period before the member’s
resignation from the organisation took effect, may be sued for and
recovered in the name of the organisation, in a court of competent
jurisdiction, as a debt due to the organisation.

(4) A notice delivered to the person mentioned in subsection (1) is
taken to have been received by the organisation when it was
delivered.

(5) A natice of resignation that has been received by the organisation
isnot invalid because it was not addressed and delivered in
accordance with subsection (1).

(6) A resignation from membership of an organisation isvalid even if
it is not effected in accordance with this section if the member is
informed in writing by or on behalf of the organisation that the
resignation has been accepted.

Note: Regulations may require employers who offer payroll deduction

facilities to inform employees that cessation of payroll deduction by
an employee does not constitute resignation (see section 359).
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Part 4—False information, disputes and arrears of dues

175 Falserepresentation asto membership of organisation

A person must not, in an application made under this Schedule or
the Workplace Relations Act, make a statement about the person’s
membership of an organisation if the person knows, or is reckless
asto whether, the statement is false or miseading.

Note: This section is acivil penalty provision (see section 305).

176 Falserepresentation about resignation from organisation

A person (the first person) must not provide information about
resignation from an organisation to a member, or a person eligible
to become a member, of the organisation if the person knows, or is
reckless as to whether, the information is false or misleading.

Note: This section isacivil penalty provision (see section 305).

177 Disputes between organisations and members

(1) A dispute between an organisation and any of its membersisto be
decided under the rules of the organisation.

(2) Any fine, fee, levy or dues payable to an organisation by a member
in relation to a period after the organisation was registered may be
sued for and recovered, in the name of the organisation, as a debt
due to the organisation, in a court of competent jurisdiction.

(3) A court of competent jurisdiction may, on application brought in
the name of an organisation, order the payment by a member of
any contribution (not exceeding $20) to a penalty incurred or
money payable by the organisation under an award, order or
collective agreement.

178 Recovery of arrears

(1) Inspite of subsection 177(2), legal proceedings for the recovery of
an amount payable by a person in relation to the person’s
membership of an organisation must not be commenced after the
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end of the period of 12 months starting on the day on which the
amount became payable.

(2) The amount ceasesto be payable at the end of the period if legal
proceedings to recover the amount have not been commenced by
then.

179 Liability for arrears

(1) Where aperson has ceased to be eligible to become a member of
an organisation and that person has not actively participated in the
affairs of the organisation since that time, those circumstances are
adefence to an action by the organisation for arrears of dues
payable from the time when the person ceased to be so eligible.

(2) Where such adefenceis successful, that person istaken to have
ceased to be a member from the time that the person ceased to be
so eligible.
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Part 5—Conscientious objection to member ship

180 Conscientious objection to member ship of organisations

(1) Where anatural person:
(a) on application made to a Registrar, satisfies the Registrar:

(i) inthe case of a person who isan employer or is
otherwise eligible to join an organisation of
employers—that the person’ s conscientious beliefs do
not allow the person to be amember of an association of
the kind described in paragraph 18(a); or

(ii) inthe case of aperson who isan employeeor is
otherwise eligible to join an organisation of
employees—that the person’ s conscientious beliefs do
not allow the person to be amember of an association of
the kind described in paragraph 18(b) or (c); and

(b) paysthe prescribed fee to the Registrar;
the Registrar must issue to the person a certificate to that effect in
the prescribed form.

(2) An appeal does not lie to the Commission under section 147 of the
Workplace Relations Act against adecision of a Registrar to issue
a certificate under subsection (1).

(3) Subject to subsection (4), a certificate under subsection (1) remains
in force for the period (not exceeding 12 months) specified in the
certificate, but may, as prescribed, be renewed from time to time
by a Registrar for such period (not exceeding 12 months) as the
Registrar considers appropriate.

(4) Where:
(a) aRegistrar becomes aware of a matter that was not known to
the Registrar when a certificate was issued by the Registrar to
a person under subsection (1); and
(b) if the Registrar had been aware of the matter when the
application for the certificate was being considered, the
Registrar would not have issued the certificate;
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(6)

the Registrar may, after giving the person an opportunity, as
prescribed, to show cause why the certificate should not be
revoked, revoke the certificate.

In this section:

appropriate organisation, in relation to a person who has made an
application under subsection (1), means the organisation that, in
the opinion of the Registrar dealing with the application, would,
but for the person’s conscientious beliefs, be the appropriate
organisation for the person to join having regard to:
(a) inthe case of aperson who is an employer—the industry in
relation to which the person is an employer; or
(b) in the case of a person who is otherwise eligible to join an
organisation of employers—the business carried on by the
person; or
(c) inthe case of aperson who is an employee—the past
employment (if any), and the future prospects of
employment, of the person; or
(d) inthe case of a person who is otherwise eligible to join an
organisation of employees—the work done by the person or
the enterprise in which the person works.

conscientious beliefs means any conscientious beliefs, whether the
grounds for the beliefs are or are not of areligious character and
whether the beliefs are or are not part of the doctrine of any
religion.

prescribed fee, in relation to a person who has made an application
under subsection (1), means a fee equal to the annual subscription
that would be payable by the person if the person were a member
of the appropriate organisation.
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Chapter 7—Democr atic control

Part 1—Simplified outline of Chapter

181 Simplified outline

This Chapter deals with elections for positions in organisations. It
does not deal with other kinds of ballots (for example,

amal gamation and disamalgamation ballots, which are dealt with in
Chapter 3).

Part 2 sets out the rules for the conduct of elections. Elections for
office must generally be conducted by the AEC. This Part also
requires the AEC to conduct elections for some positions that are
not offices, if the organisation concerned requests the AEC to do
0.

Part 3 provides for inquiries by the Federal Court into elections for
office.

Part 4 sets out the circumstances in which people are disgualified
from holding, or being elected to hold, office in organisations.
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Part 2—Conduct of electionsfor office and other positions

182 Conduct by AEC

Elections for office

(1) Each election for an officein an organisation, or branch of an

organisation, must be conducted by the AEC. The expenses of
conducting such an election are to be borne by the Commonweal th.

Note: For the meaning of office, see section 9.

(2) Subsection (1) does not apply in relation to an election for an office

in an organisation or branch while an exemption granted to the
organisation or branch, as the case may be, under section 186 isin
force in relation to elections in the organisation or branch or an
election for the particular office.

Elections for other positions

(3) If an organisation or branch of an organisation has made a request

under section 187 in relation to an election for a position other than
an office, the AEC must conduct the election.

183 Application for organisation or branch to conduct its elections

for office

(1) A committee of management of an organisation or branch of an

organisation may lodge in the Industrial Registry an application for
the organisation or branch, as the case may be, to be exempted
from subsection 182(1) in relation to elections for offices, or an
election for a particular office, in the organisation or branch.

(2) An application may not be made by a committee of management of

an organisation or branch of an organisation unless the committee
of management:

(@) has resolved to make the application; and

(b) has notified the members of the organisation or branch, as
prescribed, of the making of the resolution.
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(3) An application under subsection (1) must be accompanied by a
declaration by a member of the committee of management
concerned stating that subsection (2) has been complied with.

(4) Where an application has been made under subsection (1), the
Industrial Registrar must cause a notice setting out details of the
application to be published, as prescribed, for the purpose of
bringing the notice to the attention of members of the organisation
or branch concerned.

(5) Wherethe rules of an organisation require an office to be filled by
an election by the members, or by some of the members, of a
single branch of the organisation, an election to fill the officeis
taken to be an election for the branch.

184 Objectionsto application to conduct electionsfor office

(1) Objection may be made to an application under subsection 183(1)
by amember of the organisation or branch of the organisation in
relation to which the application was made.

(2) Thelndustrial Registrar or, if the Industrial Registrar directs,
another Registrar must, as prescribed, hear the application and any
objections duly made.

185 Threatsetc. in relation to section 184 objections

(1) A person commits an offence if the person uses, causes or inflicts
any violence, injury, punishment, damage, loss or disadvantage to
another person because the other person has lodged an objection
under subsection 184(1).

Maximum penalty: 30 penalty units.

(2) A person commits an offenceif the person:

(a) gives, or offersor promisesto give, any property or benefit
of any kind with the intention of influencing or affecting
another person because the other person proposes to lodge, or
has lodged, an objection under subsection 184(1); or

(b) asksfor or obtains, or offers or agrees to ask for or obtain,
any property or benefit of any kind (whether for that person
or another person), on the understanding that the lodging of
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an objection under subsection 184(1) will be influenced or
affected in any way.

Maximum penalty: 30 penalty units.

186 Registrar may permit organisation or branch to conduct its
electionsfor office

(1) Where an application in relation to an organisation or branch has
been lodged under subsection 183(1) and, after any objections duly
made have been heard, a Registrar is satisfied:

(a) that the rules of the organisation or branch comply with the
requirements of this Schedule relating to the conduct of
elections for office; and

(b) that, if the organisation or branch is exempted from
subsection 182(1), the elections for the organisation or
branch, or the election for the particular office, as the case
may be, will be conducted:

(i) under the rules of the organisation or branch, as the case
may be, and this Schedule; and

(if) in amanner that will afford members entitled to vote at
such elections or election an adequate opportunity of
voting without intimidation;

the Registrar may exempt the organisation or branch from
subsection 182(1) in relation to elections for the organisation or
branch, or the election for the particular office, as the case may be.

(2) A Registrar may revoke an exemption granted to an organisation or
branch under subsection (1):
(a) on application by the committee of management of the
organisation or branch; or
(b) if the Registrar:
(i) isnolonger satisfied as mentioned in subsection (1);
and
(ii) has given the committee of management of the
organisation or branch an opportunity, as prescribed, to
show cause why the exemption should not be revoked.

172 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Democratic control Chapter 7
Conduct of elections for office and other positions Part 2

Section 187

187 Organisation may ask AEC to conduct electionsfor positions
other than offices

(1) If therules of an organisation or branch of an organisation require
an election to be held for a position other than an office in the
organisation or branch, the organisation or branch, as the case may
be, may request the AEC to conduct the election.

Note: For the meaning of office, see section 9.

(2) Therequest must be:
(@) inwriting; and
(b) signed by an officer of the organisation or branch who is
authorised to do so by the committee of management of the
organisation or branch; and

(c) giventothe AEC.

(3) A copy of the request must also be lodged in the Industrial Registry
at the same time as the prescribed information in relation to the
election islodged (see section 189).

188 Declaration envelopes etc. to be used for postal ballots

If the rules of an organisation provide for elections for office by
postal ballot, a vote in the election cannot be counted unless the
ballot paper on which it is recorded is returned as follows:

(a) the balot paper must be in the declaration envelope provided
to the voter with the ballot paper;

(b) the declaration envelope must be in another envelope that is
in the form prescribed by the regulations.

189 Registrar to arrange for conduct of elections

(1) Anorganisation or branch of an organisation must lodge in the
Industrial Registry the prescribed information in relation to an
election that is to be conducted by the AEC.

(2) The prescribed information must be lodged before the prescribed
day or such later day as a Registrar allows.

Note: This subsection is acivil penalty provision (see section 305).

@3) If:
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(a) the prescribed information islodged in the Industrial Registry
by the organisation or branch (whether or not before the
prescribed day or the later day allowed by a Registrar); and

(b) aRegistrar is satisfied that an election is required to be held
under the rules of the organisation or branch; and

(c) if the election is not an election for an office—the
organisation or branch has made a request under section 187,

a Registrar must arrange for the conduct of the election by the
AEC.

190 Organisation or branch must not assist one candidate over

another

An organisation or branch commits an offenceiif it uses, or allows
to be used, its property or resources to help a candidate against
another candidate in an election under this Part for an office or
other position.

Maximum penalty: 100 penalty units.

191 Organisation to providereturning officer with copy of register

(D)

)

©)

(4)

A person (the returning officer) conducting an election under this
Part for an office or other position in an organisation, or branch of
an organisation, may give awritten request to an officer or
employee of the organisation or branch to make available the
register of members, or part of the register, kept by the
organisation under section 230, to the returning officer for the
purposes of the ballot.

An officer or employee of the organisation or branch commits an
offence if he or she failsto comply with arequest under
subsection (1).

Maximum penalty: 30 penalty units.

Subsection (2) does not apply if the officer or employee complied
with the request as promptly as he or she was capable.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (3).

An offence against subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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(5) If theregister, or the relevant part of the register, iskept in
electronic form, the returning officer may require the register to be
made availablein that form.

(6) A request under subsection (1) must specify the period within
which the register must be made available. The period must not be
less than 7 days after the request is given.

192 Declaration by secretary etc. of organisation

() If:
(a) areturning officer makes arequest under section 191 in
relation to the organisation’ s register; and
(b) thereturning officer gives written notice of the request to the
secretary or other prescribed officer of the organisation or
branch concerned;
the secretary or other prescribed officer of the organisation must
make a declaration, in accordance with subsection (2), that the
register has been maintained as required by subsection 230(2).

Note: This subsection is acivil penalty provision (see section 305).

(2) The declaration must be:
(a) signed by the person making it; and
(b) given to the returning officer, and lodged in the Industrial

Registry, as soon as practicable but no later than the day
before the first day of voting in the relevant election.

(3) A person must not, in a declaration for the purposes of
subsection (1), make a statement if the person knows, or is reckless
asto whether, the statement is false or miseading.

Note: This subsection is a civil penalty provision (see section 305).

193 Provisions applicable to elections conducted by AEC

(1) If an electoral official is conducting an election, or taking astep in
relation to an election, for an office or other position in an
organisation, or branch of an organisation, the electoral official:

() subject to paragraph (b), must comply with the rules of the
organisation or branch; and
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(b) may, in spite of anything in the rules of the organisation or
branch, take such action, and give such directions, as the
electoral official considers necessary:

(i) toensurethat no irregularities occur in or in relation to
the election; or

(ii) toremedy any procedural defects that appear to the
electoral official to exist in therules; or

(iii) to ensure the security of ballot papers and envelopes
that are for use, or used, in the election.

(2) A person commits an offence if the person does not comply with a
direction under subsection (1).

Maximum penalty: 30 penalty units.

() Subsection (2) does not apply so far as the person is not capable of
complying.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) Subsection (2) does not apply if the person has areasonable

excuse.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (4), see subsection 13.3(3) of the Criminal
Code.

(5) An offence against subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(6) An election for an office or other position conducted by an
electoral official, or step taken in relation to such an election, is not
invalid merely because of a breach of the rules of the organisation
or branch because of:

(a) action taken under subsection (1); or
(b) an act done in compliance with a direction under
subsection (1).

(7) If an electoral official conducting, or taking a step in connection
with, an election for an office or other position:

(a) diesor becomes unable to complete the conduct of the
election or the taking of the step; or

(b) ceasesto be qualified to conduct the election or to take the
step;
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the Electoral Commissioner must arrange for the completion of the
conduct of the election, or the taking of the step, by another
electora official.

194 Hindering or obstructing electoral official or other person

A person commits an offence if the person hinders or obstructs:

(a) an electorad official in the performance of functionsin
relation to an election for an office or other position in an
organisation or branch of an organisation; or

(b) any other person in complying with a direction under
subsection 193(1).

Maximum penalty: 30 penalty units.

195 Improper interference with election process

(1) Thissection appliesin relation to an election for an office or other
position in an organisation or branch of an organisation.

Interference with ballot papers

(2) A person commits an offenceif the person:
(a) impersonates another person with the intention of:
(i) securing aballot paper to which the impersonator is not
entitled; or
(i) casting avote; or
(b) doesan act that resultsin aballot paper or envelope being
destroyed, defaced, atered, taken or otherwise interfered
with; or
(c) fraudulently puts a ballot paper or other paper:
(i) into aballot box or other ballot receptacle; or
(ii) into the post; or
(d) deliversaballot paper or other paper to a person other than a
person receiving ballot papers for the purposes of the ballot;
or

(e) recordsavote that the person is not entitled to record; or
(f) records more than one vote; or

(g) forgesaballot paper or envelope, or utters a ballot paper or
envel ope that the person knows to be forged; or

(h) provides aballot paper without authority; or
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(i) obtainsaballot paper which the person is not entitled to
obtain; or

(j) has possession of a ballot paper which the person is not
entitled to possess; or

(K) doesan act that resultsin aballot box or other ballot
receptacle being destroyed, taken, opened or otherwise
interfered with.

Maximum penalty: 30 penalty units.
Threatsin relation to votes, candidature etc.

(3) A person commits an offence if the person threatens, offers or
suggests, or uses, causes or inflicts, any violence, injury,
punishment, damage, loss or disadvantage with the intention of
influencing or affecting:

(a) any candidature or withdrawal of candidature; or

(b) any vote or omission to vote; or

(c) any support or opposition to any candidate; or

(d) any promise of any vote, omission, support or opposition.

Maximum penalty: 30 penalty units.

Offers of bribes

(4) A person commits an offence if the person gives, or promises or
offersto give, any property or benefit of any kind to a person with
the intention of influencing or affecting any of the following:

(@) any candidature or withdrawal of candidature;

(b) any vote or omission to vote;

(c) any support or opposition to any candidate;

(d) any promise of any vote, omission, support or opposition.

Maximum penalty: 30 penalty units.

Acceptance of bribes

(5) A person commits an offence if the person asks for or obtains, or
offers or agreesto ask for or obtain, any property or benefit of any
kind (whether for that person or another person), on the
understanding that any of the following will be influenced or
affected in any way:
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(a) any candidature or withdrawal of candidature;

(b) any vote or omission to vote;

(c) any support or opposition to any candidate;

(d) any promise of any vote, omission, support or opposition.

Maximum penalty: 30 penalty units.

Secrecy of vote

(6) A person (the relevant person) commits an offence:

(a) if therelevant person requests, requires or induces another
person to show aballot paper to the relevant person, or
permits the relevant person to see a ballot paper, in such a
manner that the relevant person can see the vote, while the
ballot paper is being marked or after it has been marked; or

(b) if the relevant person is a person performing duties for the
purposes of the election—if the relevant person shows to
another person, or permits another person to have accessto, a
ballot paper used in the election, otherwise than in the
performance of the duties.

Maximum penalty: 30 penalty units.

196 Death of candidate

In spite of anything in the rules of an organisation or branch of an
organisation, where:
(@) 2 or more candidates are nominated for an election in relation
to an office in the organisation or branch; and
(b) one of those candidates dies before the close of the ballot;
the election must be discontinued and a new election held.

197 Post-election report by AEC

Requirement for AEC to make report

(1) After the completion of an election conducted under this Part by
the AEC, the AEC must give awritten report on the conduct of the
election to:

(@) thelIndustria Registrar; and
(b) the organisation or branch for whom the election was
conducted.
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Note: The AEC may be able, in the same report, to report on more than one
election it has conducted for an organisation. However, regulations
made under paragraph 359(2)(c) may impose requirements about the
manner and timing of reports.

(2) Thereport must include details of the prescribed matters.

Contents of report—register of members

(3) If the AEC isof the opinion that the register of members, or the
part of the register, made available to the AEC for the purposes of
the election contained, at the time of the election:

(@) an unusualy large proportion of members addresses that
were not current; or
(b) inthe case of aregister kept by an organisation of
employees—an unusually large proportion of members
addresses that were workplace addresses;
this fact must be included in the report, together with areference to
any relevant model rules which, in the opinion of the AEC, could
assist the organisation or branch to address this matter.

Note: Model rules are relevant only to the conduct of elections for office,
not for elections for other positions (see section 147).

Contents of report—difficult rules

(4) If thereport identifies arule of the organisation or branch that, in
the AEC’ s opinion, was difficult to interpret or apply in relation to
the conduct of the election, the report must also refer to any
relevant model rules, which in the opinion of the AEC, could assist
the organisation or branch to address this matter.

Note: For model rules, see section 147.

Subsection (3) relevant only for postal ballots

(5) Subsection (3) applies only in relation to elections conducted by
postal ballot.

Note: An organisation can obtain an exemption from the requirement to hold
elections for office by postal ballot (see section 144).
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198 Organisation to respond to adversereport on rules

(D

)

©)

(4)

)

(6)

Organisation must respond to “ difficult rules’ report

If an organisation or branch is given a post-el ection report under
section 197 that identifies arule that was difficult to interpret or
apply, the organisation or branch must, within 30 days, give a
written response to the AEC on that aspect of the report.

Note: This subsection is acivil penalty provision (see section 305).

The response must specify whether the organisation or branch
intends to take any action in relation to therule, and if so, what
action it intendsto take.

Organisation must make its response available to members

The organisation or branch must also make available to its
members the part of the report dealing with the difficult rule or
rules (the relevant extract) and the organisation’s or branch’s
response to it.

The relevant extract must be made available to members no later
than the day on which the response is to be made available by the
organisation or branch to members.

Note: This subsection is acivil penalty provision (see section 305).

The response must be made available to members:

(a) if theresponseisnot to be published in the next edition of the
organisation or branch journa—within 30 days after it is
given to the AEC; and

(b) if the responseisto be so published—in the next edition.

Note: This subsectionisacivil penalty provision (see section 305).

Without limiting the ways in which an organisation or branch may
comply with subsection (3), it compliesif it does all of the
following:

(a) publishes, in the next edition of the organisation or branch
journal, acopy of the relevant extract of the report and the
organisation’ s response;

(b) within 30 days after the day on which it givesits response to
the AEC:

Workplace Relations Act 1996 181



Schedule 1 Registration and Accountability of Organisations
Chapter 7 Democratic control
Part 2 Conduct of elections for office and other positions

Section 198

(i) lodgesin the Industrial Registry a copy of the relevant
extract of the report and a copy of the response given to
the AEC under subsection (1), together with a
declaration that the organisation or branch will provide
acopy of the extract and the organisation’ s response to
any member who so requests; and

(ii) gives notice in the next edition of the organisation or
branch journal, or in an appropriate newspaper, that a
copy of the relevant extract of the report and the
organisation’ sresponse is available, upon request, from
the organisation or branch to each member free of
charge;

(c) meetsthe requirements of any regulations made for the
purposes of this subsection.

Declaration that report and response will be available

(7) A declaration under paragraph (6)(b) must be signed by the
secretary or other prescribed officer of the organisation or branch
(as the case requires).

(8) A person must not, in a declaration for the purposes of
paragraph (6)(b), make a statement if the person knows, or is
reckless as to whether, the statement is false or misleading.

Note: This subsection is acivil penalty provision (see section 305).
Definitions
(9) Inthissection:

appropriate newspaper, in relation to an organisation or branch,
means a newspaper, or newspapers, whose circulation covers the
main geographical areas where members of the organisation or
branch reside.

next edition, in relation to publishing arelevant extract of a
post-election report or response in ajournal, means the first edition
of the journal in which it isreasonably practicable for the report or
the response (as the case may be) to be published.
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199 Ballot papersetc. to be preserved

(1)

)

©)

(4)

©®)

(6)

In spite of anything in the rules of an organisation or a branch of an
organisation, where an election for an office in the organisation or
branch is conducted by the AEC, the organisation or branch, and
every officer and employee of the organisation or branch who is
ableto do so, and the AEC, must take such steps as are necessary
to ensure that all ballot papers, envelopes, lists and other
documents relevant to the election are preserved and kept by the
AEC for one year after the completion of the election.

In spite of anything in the rules of an organisation or a branch of an
organisation, where an election for an office in the organisation or
branch is conducted by the organisation or branch, the organisation
or branch, and every officer and employee of the organisation or
branch who is able to do so, must take such steps as are necessary
to ensure that all ballot papers, envelopes, lists and other
documents relevant to the election are preserved and kept at the
office of the organisation or branch, as the case may be, for one
year after the completion of the election.

An organisation or branch of an organisation commits an offence if
the organisation or branch contravenes subsection (1) or (2).

Maximum penalty: 100 penalty units.

Subsection (3) does not apply if the organisation has areasonable
excuse.
Note: A defendant bears an evidential burden in relation to the matter

mentioned in subsection (4), see subsection 13.3(3) of the Criminal
Code.

An officer or employee of an organisation or branch commits an
offence if the officer or employee contravenes subsection (1) or

).

Maximum penalty: 20 penalty units.

Subsection (5) does not apply if the officer or employee has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (6), see subsection 13.3(3) of the Criminal
Code.
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(7) Offences against subsections (3) and (5) are offences of strict
liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 3—Inquiriesinto electionsfor office

200 Application for inquiry

When member of organisation may apply for inquiry

(1) If apersonwho s, or within the preceding period of 12 months has
been, amember of an organisation claims that there has been an
irregularity in relation to an election for an office in the
organisation or a branch of the organisation, the person may make
an application for an inquiry by the Federal Court into the matter.

Note: For the meaning of irregularity, see section 6.

When Electoral Commissioner must apply for an inquiry

(2) If the Electoral Commissioner believes that the result of an election
for an office has been affected by an irregularity in relation to the
election, the Electoral Commissioner must make an application for
an inquiry by the Federal Court into the matter.

When Electoral Commissioner may apply for an inquiry

(3) If the Electoral Commissioner believes that there has been an
irregularity in relation to an election for an office, the Electoral
Commissioner may make an application for an inquiry by the
Federal Court into the matter.

Note: This section relates only to elections for office. It does not apply to

elections for positions other than offices (which can also be conducted
under Part 2).

201 Instituting of inquiry

Where:
(a) an application for an inquiry has been lodged with the
Federal Court under section 200; and
(b) the Court is satisfied that there are reasonable grounds for the
application;
the Court must fix atime and place for conducting the inquiry, and
may give such directions as it considers necessary to ensure that all
persons who are or may be justly entitled to appear at the inquiry
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are notified of the time and place fixed and, where the Court fixesa
time and place, the inquiry is taken to have been instituted.

202 Federal Court may authorise Industrial Registrar to take
certain action

(1) Where an application for an inquiry has been lodged with the
Federal Court under section 200, the Court may authorise the
Industrial Registrar to arrange, for the purposes of the inquiry, for a
designated Registry official to take any action referred to in
subsection (2).

(2) If aRegistry official is designated by the Industrial Registrar for
the purposes of subsection (1), the actions that the official may take
are asfollows:

(8) inspecting election documents,

(b) for the purposes of any such inspection, entering, with such
assistance as he or she considers necessary, any premises
used or occupied by the organisation, or a branch of the
organisation, concerned in which he or she believes election
documents to be;

(c) giving awritten notice to a person requiring the person to
deliver to him or her, within the period and in the manner
specified in the notice, any election documentsin the
possession or under the control of the person;

(d) taking possession of any election documents;

(e) retaining any election documents delivered to him or her, or
of which he or she has taken possession, for such period asis
necessary for the purposes of the application and, if
proceedings under this Part arise out of the application, until
the completion of the proceedings or such earlier time as the
Court orders.

(3) Before authorising any action under subsection (1), the Court must,
if it considers that, having regard to all the circumstances, a person
should be given an opportunity of objecting to the proposed action,
give such an opportunity to the person.

(4) The period specified in anotice given under paragraph (2)(c) must
specify aperiod of at least 14 days after the noticeis given.

(5) A person commits an offence if the person:
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(a) contravenes arequirement made under paragraph (2)(c); or

(b) hinders or obstructs the Industrial Registrar, or a person
acting on his or her behalf, in the exercise of powers under
subsection (2).

Maximum penalty: 30 penalty units.

(6) Strict liability appliesto paragraph (5)(a).
Note: For strict liability, see section 6.1 of the Criminal Code.

(7) Paragraph (5)(a) does not apply if the person has a reasonable

excuse.

Note: A defendant bears an evidential burden in relation to the matter
mentioned in subsection (7), see subsection 13.3(3) of the Criminal
Code.

(8) A personisnot excused from producing an election document
under this section on the ground that the production of the
document might tend to incriminate the person or expose the
person to a penalty.

(9) However:
(a) producing the document; or

(b) any information, document or thing obtained as a direct or
indirect conseguence of producing the document;

isnot admissible in evidence against the person in criminal
proceedings or proceedings that may expose the person to a
penalty.

(20) In this section:

election documents, in relation to an election, means ballot papers,
envelopes, lists or other documents that have been used in, or are
relevant to, the election.

203 Designated Registry officials must have identity cards

Issue of identity card

(1) Thelndustrial Registrar must issue an identity card to each
designated Registry official.

(2) Theidentity card must:
(@) bein the prescribed form; and
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(b) include arecent photograph of the official.

Use of identity card

(3) A designated Registry official must carry the identity card at all
times when taking action under section 202.

(4) Beforethe official takes action under paragraph 202(2)(b) (entering
premises), the official must:

(a) inform the occupier of the premises that the official is
authorised to enter the premises; and

(b) show theidentity card to the occupier.

(5) Theofficial isnot entitled to enter premises under paragraph
202(2)(b) if he or she has not complied with subsection (4).

Offence: failing to return identity card

(6) A person commits an offenceif:
(a) the person holds or held an identity card; and
(b) the person ceases to be a Registry official; and

(c) the person does not, as soon as is practicable after so ceasing,
return the identity card to the Industrial Registrar.

Maximum penalty: 1 penalty unit.

(7) An offence against subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(8) Subsection (6) does not apply if the identity card was lost or
destroyed.
Note: A defendant bears an evidential burden in relation to the matter

mentioned in subsection (8), see subsection 13.3(3) of the Criminal
Code.

204 Interim orders

(1) Where aninquiry into an election has been instituted, the Federal
Court may make one or more of the following orders:
(@) an order that no further steps are to be taken in the conduct of
the election or in carrying into effect the result of the
election;
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(b) an order that a person who has assumed an office, has
continued to act in an office, or claimsto occupy an office, to
which the inquiry relates may act, or continue to act, in the
office;

(c) an order that a person who has assumed an office, has
continued to act in an office, or claimsto occupy an office, to
which the inquiry relates must not act in the office;

(d) an order that a person who holds, or last held before the
election, an office to which the inquiry relates may act, or
continue to act, in the office;

(e) whereit considersthat an order under paragraph (b) or (d)
would not be practicable, would be prejudicial to the efficient
conduct of the affairs of the organisation or would be
inappropriate having regard to the nature of the inquiry, an
order that a member of the organisation or another person
specified in the order may act in an office to which the
inquiry relates;

(f) an order incidental or supplementary to an order under this
subsection;

(g) an order varying or discharging an order under this
subsection.

(2) Where the Court orders that a person may act, or continue to act, in
an office, the person is, while the order remainsin force and in
spite of anything in the rules of the organisation or a branch of the
organisation, to be taken to hold the office.

(3) An order under this section continues in force, unless expressed to
operate for a shorter period or sooner discharged, until the
completion of:

(a) the proceeding concerned in the Court in relation to the
election; and

(b) all matters ordered by the Court (otherwise than under this
section) in the proceeding.

205 Procedureat hearing

(1) The Federal Court must allow to appear at an inquiry all persons
who apply to the Court for leave to appear and who appear to the
Court to have an interest in the inquiry, and the Court may order
any other person to appear.
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(2) The persons appearing, or ordered under subsection (1) to appear,
at an inquiry are taken to be parties to the proceeding.

(3) For the purposes of this Part:

(a) the procedure of the Court is, subject to this Schedule and the
Rules of Court, within the discretion of the Court; and

(b) the Court is not bound to act in aformal manner and is not
bound by any rules of evidence, but may inform itself on any
matter in such manner asit considersjust.

206 Action by Federal Court

(1) Ataninquiry, the Federal Court must inquire into and determine
the question whether an irregularity has happened in relation to the
election, and such further questions concerning the conduct and
results of the election as the Court considers necessary.

(2) For the purposes of subsection (1), the Court must determine
whether an irregularity has happened on the balance of
probabilities.

(3) Inthe course of conducting an inquiry, the Court may make such
orders (including an order for the recounting of votes) as the Court
considers necessary.

(4) If the Court finds that an irregularity has happened, the Court may,
subject to subsection (5), make one or more of the following
orders:

(a) an order declaring the election, or any step in relation to the
election, to be void;

(b) an order declaring a person purporting to have been elected
not to have been elected, and declaring another person to
have been elected;

(c) an order directing the Industrial Registrar to make
arrangements:

(i) inthe case of an uncompleted election—for astepin
relation to the election (including the calling for
nominations) to be taken again and for the uncompleted
stepsin the el ection to be taken; or

(i) inthe case of acompleted election—for astepin
relation to the election (including the calling for
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nominations) to be taken again or a new election to be
held;

(d) an order (including an order modifying the operation of the
rules of the organisation to the extent necessary to enable a
new election to be held, astep in relation to an election to be
taken again or an uncompleted step in an election to be
taken) incidental or supplementary to, or consequential on,
any other order under this section.

(5) The Court must not declare an election, or any step taken in
relation to an election, to be void, or declare that a person was not
elected, unless the Court is of the opinion that, having regard to the
irregularity found, and any circumstances giving riseto a
likelihood that similar irregularities may have happened or may
happen, the result of the election may have been affected, or may
be affected, by irregularities.

(6) Without limiting the power of the Court to terminate a proceeding
beforeit, the Court may, at any time after it begins an inquiry into
an election, terminate the inquiry or the inquiry to the extent that it
relates to specified matters.

207 Industrial Registrar to make arrangementsfor conduct of
elections etc.

Where the Federal Court makes an order under paragraph
206(4)(c) in relation to an election, the Industrial Registrar must
arrange for the taking of the necessary stepsin relation to the
election, or for the conduct of the new election, as the case
requires, by the AEC.

208 Enforcement of orders

The Federal Court may grant such injunctions (including
mandatory injunctions) as it considers necessary for the effective
performance of its functions and the enforcement of its orders
under this Part.

209 Validity of certain acts etc. where election declared void

(1) Wherethe Federal Court declares void the election of a person who
has, since the election, purported to act in the office to which the
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person purported to have been elected, or declares such a person
not to have been elected:

() subject to a declaration under paragraph (b), all acts done by
or in relation to the person that could validly have been done
by or in relation to the person if the person had been duly
elected are valid; and

(b) the Court may declare an act referred to in paragraph (a) to
have been void, and, if the Court does so, the act is taken not
to have been validly done.

(2) Where an election isheld, or astep in relation to an election is
taken, under an order of the Court, the election or step is not
invalid merely because of a departure from the rules of the
organisation or branch concerned that was required by the order of
the Court.
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Part 4—Disqgualification from office
Division 1—Simplified outline of Part

210 Simplified outline

This Part imposes certain limitations and requirements on people
who hold, or wish to hold, office in an organisation and who have
been convicted of a prescribed offence (see Division 2).
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Division 2—Per sons who have been convicted of a
prescribed offence

211 Simplified outline of Division

This Division imposes certain limitations and requirements on
people who hold, or wish to hold, officein an organisation and
who have been convicted of a prescribed offence.

Section 215 sets out the basic limitation for people convicted of a
prescribed offence. The remaining sections in this Division deal
with the ways the rule in section 215 operates and may be
modified.

212 Meaning of prescribed offence

Inthis Division, aprescribed offenceis.

(8 an offence under alaw of the Commonwealth, a State or
Territory, or another country, involving fraud or dishonesty
and punishable on conviction by imprisonment for a period
of 3 months or more; or

(b) an offence against section 51, 72, 105, 185, 191, subsection
193(2), section 194, 195, 199 or subsection 202(5); or

(c) any other offencein relation to the formation, registration or
management of an association or organisation; or

(d) any other offence under alaw of the Commonwealth, a State
or Territory, or another country, involving the intentional use
of violence towards another person, the intentional causing of
death or injury to another person or the intentional damaging
or destruction of property.

213 Meaning of convicted of a prescribed offence

For the purposes of this Division, a person:

(a) isconvicted of aprescribed offence whether the personis
convicted before or after the commencement of this Part; and
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(b) isnot convicted of a prescribed offence merely because the
person is convicted, otherwise than on indictment, of an
offence referred to in paragraph 212(c); and

(c) isnot convicted of a prescribed offence referred to in
paragraph 212(d) unless the person was sentenced to aterm
of imprisonment for the offence and either:

(i) the person has served, or is serving, aterm of
imprisonment for the offence; or

(ii) the sentenceis suspended for a period.
Note: Other terms used in this Part may be defined in section 6.

213A Meaning of exclusion period and reduced exclusion period

(1) For the purposes of this Division, the exclusion period in relation
to aperson who has been convicted of a prescribed offence means
aperiod of 5 years beginning on the latest of the following days:

() the day on which the person was convicted of the prescribed
offence;

(b) if the person was sentenced to aterm of imprisonment for the
offence, the sentence was suspended for a period, and the
person is not imprisoned for the offence during the period—
the day immediately after the end of the period,;

(c) if the person serves aterm of imprisonment for the offence—
the day on which the person is released from prison.

(2) For the purposes of this Division, areduced exclusion period
means a period specified by the Federal Court for the purposes of
subparagraph 215(1)(a)(ii) under paragraph 216(2)(b) or 217(2)(b).

214 Certificate of registrar etc. isevidence of facts

(1) A certificate purporting to be signed by the registrar or other
proper officer of afederal court, acourt of a State or Territory, or a
court of another country, stating that a person was convicted by the
court of a specified offence on a specified day is, for the purpose of
an application made under section 215, 216 or 217, evidence that
the person was convicted of the offence on that day.

(2) A certificate purporting to be signed by the registrar or other
proper officer of afederal court, acourt of a State or Territory, or a
court of another country, stating that a person was acquitted by the
court of a specified offence, or that a specified charge against the
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person was dismissed by the court, is, for the purpose of an
application made under section 215, 216 or 217, evidence of the
facts stated in the certificate.

(3) A certificate purporting to be signed by the officer in charge of a
prison stating that a person was rel eased from the prison on a
specified day is, for the purpose of an application made under
section 215, 216 or 217, evidence that the person was rel eased
from the prison on that day.

(4) A certificate purporting to be signed by the registrar or other
proper officer of afederal court, a court of a State or Territory, or a
court of another country, stating that the sentence of a person who
was convicted of a specified offence has been suspended for a
specified period is, for the purpose of an application made under
section 215, 216 or 217, evidence that the sentence was suspended
for that period.

215 Certain personsdisqualified from holding officein

organisations

(1) A person who has been convicted of a prescribed offenceis not
eligible to be a candidate for an election, or to be elected or
appointed, to an office in an organisation unless:

() on an application made under section 216 or 217 in relation
to the conviction of the person for the prescribed offence:

(i) the person was granted leave to hold officein
organisations; or
(ii) the person was refused leave to hold officein
organisations but, under paragraph 216(2)(b) or
217(2)(b), the Federal Court specified areduced
exclusion period, and that period has elapsed; or
(b) in any other case—the exclusion period has el apsed.

(2) Where aperson who holds an office in an organisation is convicted
of a prescribed offence, the person ceases to hold the office at the
end of the period of 28 days after the conviction unless, within the
period, the person makes an application to the Federal Court under
section 216 or 217.
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(3) If aperson who holds an office in an organisation makes an
application to the Federal Court under section 216 or 217 and the
application is not determined:

(a) except in acase to which paragraph (b) applies—within the
period of 3 months after the date of the application; or

(b) if the Court, on application by the person, has extended the
period—within that period as extended;

the person ceases to hold the office at the end of the period of 3
months or the period as extended, as the case may be.

(4) The Court must not, under paragraph (3)(b), extend a period for the
purposes of subsection (3) unless:
(a) the application for the extension is made before the end of
the period of 3 months referred to in paragraph (3)(a); or
(b) if the Court has previously extended the period under
paragraph (3)(b)—the application for the further extension is
made before the end of the period as extended.

(5) An organisation, a member of an organisation or the Industrial
Registrar may apply to the Federal Court for a declaration whether,
because of the operation of this section or section 216 or 217:

(a) apersonisnot, or was not, eligible to be a candidate for
election, or to be elected or appointed, to an officein the
organisation; or

(b) aperson has ceased to hold an office in the organisation.

(6) The granting to a person, on an application made under section 216
or 217 inrelation to a conviction of the person for a prescribed
offence, of leave to hold offices in organisations does not affect the
operation of this section or section 216 or 217 in relation to another
conviction of the person for a prescribed offence.

216 Application for leave to hold office in organisations by
prospective candidate for office

(1) A person who:
() wantsto be acandidate for election, or to be appointed, to an
office in an organisation; and
(b) within the immediately preceding 5 years:
(i) has been convicted of a prescribed offence; or
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(ii) has been released from prison after serving aterm of
imprisonment in relation to a conviction for a prescribed
offence; or

(iif) has completed a suspended sentencein relation to a
conviction for a prescribed offence;
may, subject to subsection (4), apply to the Federal Court for leave
to hold office in organisations.

(2) Where aperson makes an application under subsection (1), the
Court may:
(@) grant the person leave to hold office in organisations; or
(b) refuse the person leave to hold office in organisations and
specify, for the purposes of subsection 215(1), a period of
less than 5 years beginning on the latest of the following
days:
(i) the day on which the person was convicted of the
prescribed offence;

(i) if the person was sentenced to aterm of imprisonment
for the offence, the sentence was suspended for a
period, and the person is not imprisoned for the offence
during the period—the day immediately after the end of
the period;

(iii) if the person serves aterm of imprisonment for the
offence—the day on which the person is released from
prison.

(c) refuse aperson leave to hold office in organisations.

(3) A person who:

(a) holdsan office in an organisation; and

(b) isconvicted of aprescribed offence; and

(c) on an application made under subsection (1) in relation to the
conviction for the prescribed offence, is, under
paragraph (2)(b) or (c), refused leave to hold officein
organisations;

ceases to hold the office in the organisation.

(4) A personisnot entitled to make an application under this sectionin
relation to the person’ s conviction for a prescribed offence if the
person has previously made an application under this section or
under section 217 in relation to the conviction.
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217 Application for leaveto hold office in organisations by office
holder

(1) Where a person who holds an office in an organisation is convicted
of aprescribed offence, the person may, subject to subsection (4),
within 28 days after the conviction, apply to the Federal Court for
leave to hold office in organisations.

(2) Where aperson makes an application under subsection (1) for
leave to hold office in organisations, the Court may:
(a) grant the person leave to hold office in organisations; or
(b) refuse the person leave to hold office in organisations and
specify, for the purposes of subsection 215(1), a period of
less than 5 years beginning on the latest of the following
days:
(i) the day on which the person was convicted of the
prescribed offence;
(ii) if the person was sentenced to a term of imprisonment
for the offence, the sentence was suspended for a
period, and the person is not imprisoned for the offence
during the period—the day immediately after the end of
the period;

(iii) if the person serves aterm of imprisonment for the
offence—the day on which the person is released from
prison.

(c) refusethe person leave to hold office in organisations.

(3) A person who, on an application made under subsection (1), is,
under paragraph (2)(b) or (c), refused leave to hold officein
organisations ceases to hold the office concerned.

(4) A personisnot entitled to make an application under this sectionin
relation to the person’ s conviction for a prescribed offence if the
person has previously made an application under this section or
section 216 in relation to the conviction.

218 Federal Court to haveregard to certain matters

For the purposes of exercising the power under section 216 or 217
to grant or refuse leave, to a person who has been convicted of a
prescribed offence, to hold office in organisations, the Federal
Court must have regard to:

Workplace Relations Act 1996 199



Schedule 1 Registration and Accountability of Organisations
Chapter 7 Democratic control
Part 4 Disqualification from office

Section 219

(a) the nature of the prescribed offence; and

(b) the circumstances of, and the nature of the person’s
involvement in, the commission of the prescribed offence;
and

(c) the general character of the person; and

(d) the fitness of the person to be involved in the management of
organisations, having regard to the conviction for the
prescribed offence; and

(e) any other matter that, in the Court’s opinion, is relevant.

219 Action by Federal Court

(1) The Federal Court may, in spite of anything in the rules of any
organisation concerned, make such order to give effect to a
declaration made under subsection 215(5) asit considers

appropriate.

(2) Where an application is made to the Court under subsection
215(5):

(a) the person whose eligibility, or whose holding of office, isin
guestion must be given an opportunity of being heard by the
Court; and

(b) if the application is made otherwise than by the organisation
concerned—the organisation must be given an opportunity of
being heard by the Court.

(3) Where an application is made to the Court under section 216 or
217, the organisation concerned must be given an opportunity of
being heard by the Court.

220 Part not to affect spent convictions scheme

Nothing in this Part affects the operation of Part V11C of the
Crimes Act 1914 (which includes provisions relieving persons from
requirements to disclose spent convictions).

200 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Records and accounts Chapter 8
Simplified outline of Chapter Part 1

Section 229

Chapter 8—Records and accounts

Part 1—Simplified outline of Chapter

229 Simplified outline

This Chapter deals with records that must be kept by organisations,
and imposes obligations in relation to organisations' financial
affairs.

Part 2 requires an organisation to keep membership records and
lists of office-holders. Copies of these must be lodged with the
Industrial Registrar. Details of some types of loans, grants and
donations made by the organisation must also be lodged with the
Industrial Registrar.

Part 3 sets out the requirements that are placed on organisationsin
relation to financial records, accounting and auditing.

Part 4 deals with access to organisations’ books.
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Part 2—Recordsto be kept and lodged by or ganisations

230 Recordsto be kept and lodged by organisations

(1) An organisation must keep the following records:

() aregister of its members, showing the name and postal
address of each member and showing whether the member
became a member under an agreement entered into under
rules made under subsection 151(1);

(b) alist of the officesin the organisation and each branch of the
organisation;

(c) alist of the names, postal addresses and occupations of the
persons holding the offices;

(d) such other records as are prescribed.

Note: This subsection is acivil penalty provision (see section 305).

(2) An organisation must:
(a) enter intheregister of its members the name and postal
address of each person who becomes a member, within 28
days after the person becomes a member;

(b) remove from that register the name and postal address of
each person who ceases to be a member under the rules of the
organisation, within 28 days after the person ceasesto be a
member; and

(c) enter inthat register any change in the particulars shown on
the register, within 28 days after the matters necessitating the
change become known to the organisation.

Notel:  Thissubsectionisacivil penaty provision (see section 305).

Note2:  Anorganisation may also be required to make aterations to the
register of its members under other provisions of the Schedule (see,
for example, sections 170 and 172).

231 Certain recordsto beheld for 7 years

(1) An organisation must keep a copy of itsregister of membersasit
stood on 31 December in each year. The organisation must keep
the copy for the period of 7 years after the 31 December
concerned.
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(2) Theregulations may provide that an organisation must also keep a
copy of the register, or a part of the register, asit stood on a
prescribed day. The organisation must keep the copy for the period
of 7 years after the prescribed day.

Note: This section isacivil penalty provision (see section 305).

232 Offencetointerferewith register or copy

(1) A person commits an offenceif:
(@) the person does an act; and
(b) the act resultsin the destruction or defacement of, or other
interference with, aregister of members or a copy of such a
register; and
(c) either:
(i) theregister of membersisrequired to be kept by an
organisation under paragraph 230(1)(a); or
(ii) the copy isrequired to be kept by an organisation under
section 231.

Maximum penalty: 20 penalty units.

(2) Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

233 Obligation to lodge information in Industrial Registry

(1) Anorganisation must lodge in the Industrial Registry once in each
year, at such time asis prescribed:

(a) adeclaration signed by the secretary or other prescribed
officer of the organisation certifying that the register of its
members has, during the immediately preceding calendar
year, been kept and maintained as required by paragraph
230(1)(a) and subsection 230(2); and

(b) acopy of the records required to be kept under paragraphs
230(1)(b), (c) and (d), certified by declaration by the
secretary or other prescribed officer of the organisation to be
acorrect statement of the information contained in those
records.

(2) An organisation must, within the prescribed period, lodge in the
Industrial Registry notification of any change made to the records
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required to be kept under paragraphs 230(1)(b), (c) and (d),
certified by declaration signed by the secretary or other prescribed
officer of the organisation to be a correct statement of the changes
made.

(3) A person must not, in a declaration for the purposes of this section,
make a statement if the person knows, or is reckless as to whether,
the statement is false or misleading.

Note: This section isacivil penalty provision (see section 305).

234 Storage of records

(1) Subject to subsections (2) and (5), the records kept by an
organisation under sections 230 and 231 must be kept at the office
of the organisation.

(2) A record referred to in subsection (1) may, so far asit relatesto a
branch of the organisation, be kept in a separate part or section at
the office of the branch.

(3) An organisation may apply to a Registrar for permission to keep
the whole or a specified part of arecord referred to in
subsection (1) at specified premises instead of at the office of the
organisation or branch.

(4) A Registrar may, by signed instrument, grant the permission if the
Registrar is satisfied that the record or the specified part of the
record:

(&) will be under the effective control of the organisation or
branch; and

(b) will, in the case of aregister of members, be available for
inspection in accordance with section 235.

(5) While a permission under subsection (4) isin force, arecord
referred to in the permission may, to the extent specified in the
permission, be kept at the premises specified in the permission.

235 Registrar may authorise accessto certain records

(1) A person (the authorised person) authorised by a Registrar may
inspect, and make copies of, or take extracts from, the records kept
by an organisation under sections 230 and 231 (the records) at
such times as the Registrar specifies.
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(2) An organisation must cause its records to be available, at al
relevant times, for the purposes of subsection (1) to the authorised
person.

Note: This subsection is acivil penalty provision (see section 305).

(3) Without limiting the ways in which an organisation can comply
with subsection (2), it compliesif it makes the records available to
the authorised person in aform agreed to by the authorised person.
Note: For example, the authorised person could agree to the organisation

providing him or her with a hard copy or with afloppy disk, or to

transmitting a copy of the register (or the relevant part) to a specified
e-mail address.

236 Registrar may direct organisation to deliver copy of records

Register kept under section 230

(1) Where:
(@) amember of an organisation requests a Registrar to give a
direction under this subsection; and
(b) the Registrar is satisfied:
(i) that the member has been refused access to the register
reguired to be kept under section 230, or part of it, at the
office or premises where the register or part is kept; or

(i) that there are other grounds for giving a direction under
this subsection;

the Registrar may direct the organisation to deliver to the Registrar
acopy of the relevant records certified by declaration by the
secretary or other prescribed officer of the organisation to be, as at
aday specified in the certificate that is not more than 28 days
before the first-mentioned day, a correct statement of the
information contained in the register, for the member to inspect at a
specified registry, and the organisation must comply with the
direction.

Note: This subsection is acivil penalty provision (see section 305).

Copy kept under section 231

(2) Where:

(&) amember of an organisation requests a Registrar to give a
direction under this subsection; and
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©)

(4)

©)

(b) the Registrar is satisfied that:
(i) the member has been refused access to the copy of the
register required to be kept under section 231; and

(ii) the member has reasonable grounds for seeking access
to the copy;
the Registrar may direct the organisation to deliver to the Registrar
acopy of the copy, and the organisation must comply with the
direction.

Note: This subsectionisacivil penalty provision (see section 305).

A direction of the Registrar given under this section must bein
writing and must specify the period within which the relevant copy
must be delivered to the Registrar. The period must not be less than
14 days after the direction is given.

A copy of arecord delivered under subsection (1) or (2) may bein
the form of a hard copy or, if the Registrar agrees, in electronic
form.

Where a Registrar receives a copy of adocument from an
organisation under this section, the Registrar may, if the Registrar
considersit appropriate in the circumstances, provide a copy of
that document to a member of the organisation.

237 Organisationsto notify particulars of loans, grants and

(D

)

©)

donations

An organisation must, within 90 days after the end of each
financial year (or such longer period as the Registrar allows), lodge
in the Industrial Registry a statement showing the relevant
particularsin relation to each loan, grant or donation of an amount
exceeding $1,000 made by the organisation during the financial
year.

Note: This subsection is acivil penalty provision (see section 305).

A statement lodged in the Industrial Registry under subsection (1)
must be signed by an officer of the organisation.

An organisation must not, in a statement under subsection (1),
make a statement if the person knows, or is reckless as to whether,
the statement is false or misleading.

Note: This subsectionisacivil penalty provision (see section 305).

206 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Records and accounts Chapter 8
Records to be kept and lodged by organisations Part 2

Section 237

(4) A statement lodged in the Industrial Registry under subsection (1)
may be inspected at any registry, during office hours, by a member
of the organisation concerned.

(5) Therelevant particulars, in relation to aloan made by an
organisation, are:

(a) the amount of the loan; and

(b) the purpose for which the loan was required; and

(c) the security given in relation to the loan; and

(d) except where the loan was made to relieve a member of the
organisation, or a dependant of a member of the organisation,
from severe financia hardship—the name and address of the
person to whom the loan was made and the arrangements
made for the repayment of the loan.

(6) Therelevant particulars, in relation to agrant or donation made by
an organisation, are:

(a) the amount of the grant or donation; and

(b) the purpose for which the grant or donation was made; and

(c) except where the grant or donation was made to relieve a
member of the organisation, or a dependant of a member of
the organisation, from severe financial hardship—the name
and address of the person to whom the grant or donation was
made.

(7) Where an organisation is divided into branches:

(a) thissection appliesin relation to the organisation asif loans,
grants or donations made by a branch of the organisation
were not made by the organisation; and

(b) this section appliesin relation to each of the branches as if
the branch were itself an organisation.

(8) For the purposes of the application of this section in accordance
with subsection (7) in relation to a branch of an organisation, the
members of the organisation constituting the branch are taken to be
members of the branch.
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Part 3—Accounts and audit

Divison 1—Preliminary

238 Simplified outline

This Part sets out the requirements that are placed on organisations
in relation to financial records, accounting and auditing.

It provides for reports to be provided on the basis of reporting
units. A reporting unit may be the whole of an organisation or one
or more branches of an organisation.

Division 2 provides for the reporting units.

Division 3 sets out the accounting obligations for reporting units.
Division 4 provides for auditors to be appointed and sets out the
powers and duties of the auditors and the duties that others have in

relation to auditors.

Division 5 sets out the reporting requirements that reporting units
must comply with.

Division 6 provides for reduced reporting requirementsto apply in
particular cases.

Division 7 provides for members accessto the financia records of
reporting units.

239 Part only appliesto financial years starting after registration

This Part does not apply, in relation to an association that becomes
registered as an organisation under this Schedule, in relation to any
financial year before the first financia year of the organisation that
begins after the date of registration.
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240 Financial years—changein financial year

Where the rules of an organisation change the period constituting
the financial year of the organisation, the period between:

(@) the commencement of the first financial year after the
change; and
(b) the end of the preceding financial year;
isto be taken, for the purposes of this Part, to be afinancial year.

241 Exemptionsfrom certain Australian Accounting Standards

(1) ThelIndustrial Registrar may, by written notice, determine that
particular Australian Accounting Standards do not apply in relation
to an organisation or to a class of organisations.

(2) Indeciding whether to determine that a particular Australian
Accounting Standard does not apply in relation to an organisation
or organisations, the Registrar isto have regard to the cost to the
organisation or organisations of complying with the standard and
the information needs of the members of the organisation or
organisations.
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Division 2—Reporting units

242 What isareporting unit?

(1) Therequirements of this Part apply in relation to reporting units. A
reporting unit may be the whole of an organisation or a part of an
organisation.

Organisations not divided into branches

(2) Where an organisation is not divided into branches, the reporting
unit is the whole of the organisation.

Organisations divided into branches

(3) Where an organisation is divided into branches, each branch will
be areporting unit unless a certificate issued by the Industrial
Registrar stating that the organisation is, for the purpose of
compliance with this Part, divided into reporting units on an
aternative basis (see section 245) isin force.

(4) The alternative reporting units are:
(a) thewhole of the organisation; or
(b) acombination of 2 or more branches of the organisation.

Each branch of an organisation must bein one, and only one,
reporting unit.

(5) For the purposes of this Part, so much of an organisation that is
divided into branches as would not, apart from this subsection, be
included in any branch, istaken to be a branch of the organisation.

243 Designated officers

A designated officer is an officer of:
(a) inthe case of areporting unit that is the whole of an
organi sation—the organisation; or
(b) in any other case—a branch, or one of the branches, that
constitutes the reporting unit;
who, under the rules of the reporting unit, is responsible (whether
alone or with others) for undertaking the functions necessary to
enable the reporting unit to comply with this Part.
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244 Members, staff and journals etc. of reporting units

(1) For the purposes of the application of this Part in relation to a
reporting unit that is the whole of an organisation:

(@) the members of the organisation are taken to be members of
the reporting unit; and

(b) employees of the organisation are taken to be employees of
the reporting unit; and

(c) therulesof the organisation are taken to be the rules of the
reporting unit; and

(d) thefinancial affairs and records of the organisation are taken
to be the financial affairs and records of the reporting unit;
and

(e) conduct and activities of the organisation are taken to be
conduct and activities of the reporting unit; and

(f) ajournal published by the organisation istaken to be a
journal published by the reporting unit.

(2) For the purposes of the application of this Part in relation to a
reporting unit that is not the whole of an organisation:

(@) the members of the organisation constituting the branch or
branches that make up the reporting unit are taken to be
members of the reporting unit; and

(b) employees of the organisation employed in relation to the
branch or branches that make up the reporting unit (whether
or not they are also employed in relation to any other branch)
are taken to be employees of the reporting unit; and

(c) if thereporting unit consists of one branch—the rules of the
branch are taken to be the rules of the reporting unit; and

(d) if the reporting unit consists of more than one branch—the
rules of the branches (including any rules certified under
section 246, or determined under section 247, for the purpose
of giving effect to the establishment of the reporting unit) are
taken to be the rules of the reporting unit; and

(e) thefinancial affairs and records of the branch or branches
that make up the reporting unit are taken to be the financial
affairs and records of the reporting unit; and

(f) conduct and activities of the branch or branches that make up
the reporting unit are taken to be conduct and activities of the
reporting unit; and
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(g) if the reporting unit consists of one branch—a journal
published by the branch is taken to be ajournal published by
the reporting unit; and

(h) ajournal published by the organisation is taken to be a
journal published by the reporting unit.

245 Determination of reporting units

(1) TheIndustrial Registrar may issue to an organisation that is
divided into branches a certificate stating that the organisation is,
for the purpose of compliance with this Part, to be divided into
reporting units on an alternative basis (as mentioned in subsection
242(3)).

(2) A certificate may beissued on application by an organisation or at
theinitiative of the Registrar.

246 Determination of reporting units—application by organisation

(1) Anapplication by an organisation for a certificate under
section 245 must:

() bein accordance with the regulations; and

(b) include an application for the Industrial Registrar to certify
such aterations to the rules of the organisation as are
required to give effect to the establishment of the proposed
reporting units.

Note: Examples of the alterations that may be required are:

€) alterations to designate officers from the branches to be the
committee of management for the reporting unit for the purpose
of complying with this Part; and

(b) aterations to designate officers from the branches to undertake
such duties as are necessary for the purpose of enabling the
reporting unit to comply with this Part.

(2) Where an organisation applies for a certificate, the Industrial
Registrar must issue the certificate and certify the rule alterations if
the Registrar is satisfied that:

(@) thelevel of financial information that would be available to
members under the proposed division into reporting units
would be adequate and would be relevant to them; and

(b) the aterationsto therules:
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(i) comply with, and are not contrary to, this Schedule, the
Workplace Relations Act, awards or collective
agreements; and

(if) are not otherwise contrary to law; and

(iii) have been made under the rules of the organisation.

247 Determination of reporting units—Industrial Registrar
initiative

(1) Thelndustrial Registrar may only issue a certificate under
section 245 on his or her initiative if the Registrar:

(a) issatisfied that, to improve compliance with the accounting,
auditing and reporting requirements of this Part, it is most
appropriate for the organisation to be divided into reporting
units on the basis set out in the certificate; and

(b) issatisfied that the level of financial information that would
be available to members under the proposed division into
reporting units would be adequate and would be relevant to
them; and

(c) has complied with the prescribed procedure.

(2) Where, inthe Industrial Registrar’s opinion, the rules of an
organisation need to be altered to give effect to the establishment
of the proposed reporting units under subsection (1), the Industrial
Registrar may, by instrument, after giving the organisation an
opportunity, as prescribed, to be heard on the matter, determine
such aterations of the rules as are, in the Industrial Registrar’s
opinion, necessary to give effect to the establishment of the
proposed reporting units.

248 Determination of reporting units—years certificate appliesto

A certificate issued under section 245 isin force, and has effect
according to itsterms, in relation to:
(a) thefirst financial year starting after the certificate isissued;
and
(b) each subsequent financial year unless, before the start of the
financia year, the certificate is revoked under section 249.
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249 Determination of reporting units—revocation of certificates

(1) Thelndustrial Registrar may at any time, by written notice, revoke
a certificate issued to an organisation under section 245.

(2) If acertificateisrevoked, each branch will be areporting unit.

(3) A certificate may be revoked on application by an organisation or
a theinitiative of the Registrar.

(4) An application by an organisation for the revocation of a certificate
must:

(@) bein accordance with the regulations; and

(b) include an application for the Industrial Registrar to certify
such aterations to the rules of the organisation as are
required to give effect to each branch being a reporting unit.

(5) Where an organisation applies for arevocation, the Industrial
Registrar must revoke the certificate and certify the rule aterations
if the Registrar is satisfied that:

() thelevel of financial information that would be available to
members with each branch being areporting unit would be
adequate and would be relevant to them; and

(b) the alterationsto therules:

(i) comply with, and are not contrary to, this Schedule, the
Workplace Relations Act, awards or collective
agreements; and

(ii) are not otherwise contrary to law; and
(iii) have been made under the rules of the organisation.

(6) Thelndustrial Registrar may only revoke a certificate on his or her
initiative if the Registrar:
(a) issatisfied that, to improve compliance with the accounting,
auditing and reporting requirements of this Part, it is most
appropriate for each branch to be a reporting unit; and

(b) has complied with the prescribed procedure.

(7) Where:
(a) thelndustrial Registrar intends to revoke a certificate on his
or her own initiative; and
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(b) inthe Registrar’s opinion, the rules of an organisation need
to be altered to give effect to each branch being areporting
unit;

the Registrar may, by instrument, after giving the organisation an
opportunity, as prescribed, to be heard on the matter, determine
such aterations of the rules as are, in the Registrar’ s opinion,
necessary to give effect to each branch being areporting unit.

250 Determination of reporting units—rule alterations

(1) An alteration to rules under section 246, 247 or 249 takes effect on
the day that it is certified or determined.

(2) To avoid doubt, changes in rules under those sections may include
changes to the duties of an office (even if during a particular term
of office).

251 Determination of reporting units—later certificate revokes
earlier certificate

A certificate issued to an organisation under section 245 istaken to
be revoked if alater certificate isissued to the organisation under
section 245.
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Division 3—Accounting obligations

Subdivision A—General obligations

252 Reporting unit to keep proper financial records

(1) A reporting unit must:
(a) keep such financial records as correctly record and explain
the transactions and financial position of the reporting unit,
including such records as are prescribed; and

(b) keepitsfinancial recordsin such amanner aswill enable a
general purpose financial report to be prepared from them
under section 253; and

(c) keepitsfinancia recordsin such a manner as will enable the
accounts of the reporting unit to be conveniently and
properly audited under this Part.

(2) Where an organisation consists of 2 or more reporting units, the
financial records for each of the reporting units must, asfar as
practicable, be kept in a consistent manner.

Note 1: Thiswould involve, for example, the adoption of consistent

accounting policies and a common chart of accounts for all reporting
unitsin the organisation.

Note2:  Thisrequirement is subject to subsection (4) which allows reporting
units to keep some records on a cash basis.

(3) Financial records of an organisation may, so far asthey relate to
the income and expenditure of the organisation, be kept on a cash
basis or accrual basis, at the option of the organisation.

(4) If an organisation keeps the financial recordsreferred to in
subsection (1) on an accrual basis, it may keep the financial records
for its membership subscriptions separately on a cash basis.

(5) An organisation must retain the financial records kept under
subsection (1) for aperiod of 7 years after the completion of the
transactions to which they relate.
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253 Reporting unit to prepare general purpose financial report

(1)

)

©)

As soon as practicable after the end of each financial year, a
reporting unit must cause a general purpose financial report to be
prepared, in accordance with the Australian Accounting Standards,
from the financial records kept under subsection 252(1) in relation
to the financid year.

The genera purpose financia report must consist of:
(a) financia statements containing:
(i) aprofit and loss statement, or other operating statement;
and
(ii) abaance sheet; and
(iii) astatement of cash flows; and
(iv) any other statements required by the Australian
Accounting Standards; and
(b) notesto thefinancial statements containing:
(i) notesrequired by the Australian Accounting Standards;
and
(if) information required by the reporting guidelines (see
section 255); and
(c) any other reports or statements required by the reporting
guidelines (see section 255).

Thefinancia statements and notes for afinancial year must give a
true and fair view of the financial position and performance of the
reporting unit. This subsection does not affect the obligation for a
financial report to comply with the Australian Accounting
Standards.

Notel:  Thissectionisacivil penalty provision (see section 305).

Note2:  The Australian Accounting Standards may be modified for the
purposes of this Schedule by the regulations.

Note 3: If the financial statements and notes prepared in compliance with the
Australian Accounting Standards would not give atrue and fair view,
additional information must be included in the notes to the financial
statements under paragraph (2)(b).
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254 Reporting unit to prepare operating report

(1) Assoon as practicable after the end of each financial year, the
committee of management of a reporting unit must cause an
operating report to be prepared in relation to the financial year.

(2) The operating report must:

(a) contain areview of the reporting unit’s principal activities
during the year, the results of those activities and any
significant changes in the nature of those activities during the
year; and

(b) givedetails of any significant changes in the reporting unit’s
financial affairs during the year; and

(c) givedetails of the right of members to resign from the
reporting unit under section 174; and

(d) give details (including details of the position held) of any
officer or member of the reporting unit whois:

(i) atrustee of a superannuation entity or an exempt public
sector superannuation scheme; or

(ii) adirector of acompany that is atrustee of a
superannuation entity or an exempt public sector
superannuation scheme; and

where a criterion for the officer or member being the trustee
or director is that the officer or member is an officer or
member of aregistered organisation; and

(e) contain any other information that the reporting unit
considersisrelevant; and

(f) contain any prescribed information.

(3) To avoid doubt, the operating report may be prepared by the
committee of management or a designated officer.

Note: This section isacivil penalty provision (see section 305).
Subdivision B—Reporting guidelines

255 Reporting guidelines

(1) Thelndustrial Registrar must, by written determination published
in the Gazette, issue reporting guidelines for the purposes of
sections 253 and 270.
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(2) Thereporting guidelines for the purposes of section 253 must
provide:

(@) the manner in which reporting units must disclose the total
amount paid by the reporting unit during a financial year to
employers as consideration for the employers making payroll
deductions of membership subscriptions; and

(b) the manner in which reporting units must disclose the total
amount of legal costs and other expenses related to litigation
or other legal matters paid by the reporting unit during a
financial year; and

(c) detailsof any information required for the purposes of
subparagraph 253(2)(b)(ii) (information in notes to general
purpose financial reports); and

(d) theform and content of any reports or statements that are
required for the purposes of paragraph 253(2)(c) (other
reports or statements forming part of the general purpose
financial reports).

(3) Thereporting guidelines for the purposes of section 270 must
provide:

(a) the manner in which reporting units must disclose the total
amount paid by the reporting unit during a financial year to
employers as consideration for the employers making payroll
deductions of membership subscriptions; and

(b) details of the form and content of the general purpose
financial report to be prepared under subsection 270(4).

(4) Reporting guidelines may also contain such other requirementsin
relation to the disclosure of information by reporting units as the
Industrial Registrar considers appropriate.

(5) Section 147 of the Workplace Relations Act does not apply in
relation to reporting guidelines or the issuing of reporting
guidelines.
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Division 4—Auditors

256 Auditorsof reporting units

(1) A reporting unit must ensure that there is an auditor of the

)

©)

(4)

©®)

(6)

reporting unit at any time when an auditor is required for the
purposes of the operation of this Part in relation to the reporting
unit.

Note: This subsection is acivil penalty provision (see section 305).

The position of auditor of areporting unit isto be held by:
(a) apersonwho isan approved auditor; or
(b) afirm, at least one of whose membersis an approved auditor.

A person must not accept appointment as auditor of areporting
unit unless:

(a) the personisan approved auditor; and
(b) the person is not an excluded auditor in relation to the
reporting unit.
Note: This subsectionisacivil penalty provision (see section 305).

A member of afirm must not accept appointment of the firm as
auditor of areporting unit unless:

(a) at least one member of the firm is an approved auditor; and
(b) no member of the firm is an excluded auditor in relation to
the reporting unit.

Note: This subsection is acivil penalty provision (see section 305).

A person who holds the position of auditor of areporting unit must
resign the appointment if the person:

(a) ceasesto be an approved auditor; or
(b) becomes an excluded auditor in relation to the reporting unit.

Note: This subsectionisacivil penalty provision (see section 305).

A member of afirm that holds the position of auditor of areporting
unit must take whatever steps are open to the member to ensure
that the firm resigns the appointment if the member:
(a) ceasesto be an approved auditor and is or becomes aware
that no other member of the firm is an approved auditor; or
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(b) becomes an excluded auditor in relation to the reporting unit;
or

(c) becomes aware that another member of the firmisan
excluded auditor in relation to the reporting unit.

Note: This subsection is acivil penalty provision (see section 305).

(7) Theauditor of areporting unit must use his or her best endeavours
to comply with each requirement of this Schedule that is applicable
to the auditor in that capacity.

257 Powersand duties of auditors

(1) Anauditor of areporting unit must audit the financial report of the
reporting unit for each financial year and must make areport in
relation to the year to the reporting unit.

(2) Anauditor, or a person authorised by an auditor for the purposes of
this subsection, is:

(a) entitled at all reasonable times to full and free access to all
records and other documents of the reporting unit relating
directly or indirectly to the receipt or payment of money, or
to the acquisition, receipt, custody or disposal of assets, by
the reporting unit; and

(b) entitled to seek from any designated officer, or employee of
the reporting unit, such information and explanations as the
auditor or authorised person wants for the purposes of the
audit.

(3) If an auditor requests an officer, employee or member of an
organisation to produce records or other documents under
paragraph (2)(a), the request must:

(@) beinwriting; and

(b) specify the nature of the records or other documents to be
produced; and

(c) specify how and where the records or other documents are to
be produced; and

(d) specify aperiod (of not less than 14 days after the noticeis
given) within which the records or other documents are to be
produced.
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(4) If an auditor authorises a person for the purposes of subsection (2),
the auditor must serve on the reporting unit a notification that sets
out the name and address of the person.

(5) Anauditor must, in hisor her report, state whether in the auditor’s
opinion the general purpose financial report is presented fairly in
accordance with any of the following that apply in relation to the
reporting unit:

() the Australian Accounting Standards;
(b) any other requirements imposed by this Part.
If not of that opinion, the auditor’ s report must say why.

(6) If the auditor is of the opinion that the general purpose financial
report does not so comply, the auditor’ s report must, to the extent it
is practicable to do so, quantify the effect that non-compliance has
on the general purpose financial report. If it isnot practicable to
guantify the effect fully, the report must say why.

(7) Theauditor’s report must describe:
(a) any defect or irregularity in the general purpose financial
report; and
(b) any deficiency, failure or shortcoming in respect of the
matters referred to in subsection (2) or section 252.

(8) Theform and content of the auditor’ s report must be in accordance
with the Australian Auditing Standards.

(9) Theauditor’s report must be dated as at the date that the auditor
signs the report and must be given to the reporting unit within a
reasonable time of the auditor having received the general purpose
financial report.

(10) An auditor must not, in areport under this section, make a
statement if the auditor knows, or is reckless as to whether, the
statement is false or misleading.

Note: This subsection is acivil penalty provision (see section 305).

(A1) If:
(a) the auditor suspects on reasonable grounds that there has
been a breach of this Schedule or reporting guidelines; and

(b) the auditor is of the opinion that the matter cannot be
adequately dealt with by comment in areport or by reporting
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the matter to the committee of management of the reporting
unit;
the auditor must immediately report the matter, in writing, to the
Industrial Registrar.

Note: This subsection is acivil penalty provision (see section 305).

258 Obstruction etc. of auditors

(D

)

©)

(4)

©®)

An officer, employee or member of an organisation or branch
commits an offence if he or she:
(@) hinders or obstructs the auditor of areporting unit from
taking action under paragraph 257(2)(a); or
(b) doesnot comply with arequest under paragraph 257(2)(a) by
an auditor of areporting unit to produce arecord or other
document in the custody or under the control of the officer,
employee or member.

Maximum penalty: 30 penalty units.

Strict liability appliesto paragraph (1)(b).
Note: For strict liability, see section 6.1 of the Criminal Code.

It is adefence to an offence against paragraph (1)(b) if the officer,
employee or member had a reasonable excuse for not complying.

Note: A defendant bears an evidential burden in relation to the matters
mentioned in subsection (3).

However, aperson is not excused from producing a record or other
document under this section on the ground that the production
might tend to incriminate the person or expose the personto a
penalty.

However:
(a) producing the record or other document; or
(b) any information, document or thing obtained as a direct or
indirect conseguence of giving the information or producing
the record or other document;
is not admissible in evidence against the person in criminal
proceedings or proceedings that may expose the person to a
penalty.

Workplace Relations Act 1996 223



Schedule 1 Registration and Accountability of Organisations
Chapter 8 Records and accounts
Part 3 Accounts and audit

Section 259

(6)

(7)

(8)

It is adefence to an offence against subsection (1) if the officer,
employee or member did not know, and could not reasonably have
known, that the auditor, or the person authorised by the auditor, to
whom the charge relates was a person in relation to whom that
subsection applied.

Note: A defendant bears an evidential burden in relation to the matters
mentioned in subsection (6).

In aprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the auditor was an
auditor.

In this section:

auditor includes a person authorised by the auditor for the
purposes of subsection 257(2).

259 Reporting unit to forward notices etc. to auditor

A reporting unit must forward to the auditor of the reporting unit
any natice of, and any other communication relating to, a meeting
of the reporting unit, or the committee of management of the
reporting unit, at which the report of the auditor, or any general
purpose financia report to which the report relates, are to be
presented, being a notice or other communication that a member of
the reporting unit, or the committee of management of the
reporting unit, as the case may be, would be entitled to receive.

Note: This section isacivil penalty provision (see section 305).

260 Auditor entitled to attend meetings at which report presented

(1)

An auditor, or a person authorised by an auditor for the purposes of
this section, is entitled to attend, and be heard at, any part of a
meeting of areporting unit, or the committee of management of a
reporting unit, at which:

(a) thereport of the auditor, or any general purpose financial
report to which the report relates, is to be presented or
considered; or

(b) thereisto be conducted any business of the meeting that
relates to:

(i) theauditor in that capacity; or
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(ii) aperson authorised by the auditor, in the capacity of a
person so authorised.

(2) Where an auditor authorises a person for the purposes of this
section, the auditor must serve on the reporting unit a notification,
which sets out the name and address of the person.

(3) An officer, employee or member of an organisation or branch
commits an offence if he or she hinders or obstructs the auditor of
areporting unit from attending a part of the meeting that the
auditor is entitled to attend.

Maximum penalty: 30 penalty units.

(4) A person commits an offenceif:

(a) an auditor of areporting unit attends a part of a meeting that
the auditor is entitled to attend; and

(b) the person chairs the meeting; and

(c) inthe course of the part of the meeting, the auditor indicates
to the person chairing the meeting that the auditor wishes to
be heard; and

(d) the person fails, as soon as practicable after having received
the indication, to afford to the auditor an opportunity to be
heard.

Maximum penalty: 20 penalty units.

(5) Itisadefenceto an offence against a subsection of this section if
the person did not know, and could not reasonably have known,
that the auditor, or the person authorised by the auditor, to whom
the charge relates was a person in relation to whom the subsection
applied.

Note: A defendant bears an evidential burden in relation to the matters
mentioned in subsection (5).

(6) Inaprosecution for an offence against this section, it is not
necessary to prove that the defendant knew that the auditor was an
auditor.

(7) Insubsections (3) and (4):

auditor includes a person authorised by the auditor for the
purposes of this section.
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261 Auditorsand other personsto enjoy qualified privilegein

certain circumstances

(1) Anauditor of areporting unit is not, in the absence of malice,

liable to an action for defamation at the suit of a person in relation
to a statement that the auditor makes in the course of duties as
auditor, whether the statement is made orally or in writing.

(2) A personisnot, inthe absence of malice, liable to an action for

defamation at the suit of a person in relation to the publishing of a
document prepared by an auditor of areporting unit in the course
of duties as auditor and required by or under this Schedule to be
lodged with the Industrial Registry.

(3) Thissection does not limit or affect any right, privilege or

immunity that a defendant hasin an action for defamation.

262 Feesand expenses of auditors

A reporting unit must pay the reasonable fees and expenses of an
auditor of the reporting unit.

263 Removal of auditor

(1) Anauditor of areporting unit may only be removed during the

term of appointment of the auditor:

(a) wherethe auditor was appointed by the committee of
management of the reporting unit—by resolution passed at a
meeting of the committee by an absolute majority of the
members of the committee; or

(b) where the auditor was appointed by a general meeting of the
members of the reporting unit—by resolution passed at a
general meeting by a majority of the members of the
reporting unit voting at the meeting.

(2) Written notice of the intention to remove the auditor must be given

to each member of the reporting unit. The notice must be provided
in accordance with any time limits provided by the rules of the
reporting unit, or within a reasonable time before the resolution is
moved if no such time limits are provided.

Note: This subsection is acivil penalty provision (see section 305).
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(3) The auditor must be given reasonable notice of the resolution to
remove the auditor and must be given the opportunity to:
(a) in the case of removal under paragraph (1)(a)—make oral
representations to the committee of management; and

(b) in any case—make written representations.
Note: This subsection is acivil penalty provision (see section 305).

(4) If itisproposed to remove the auditor under paragraph (1)(b) and
the auditor makes written representations, the auditor may require
the reporting unit to provide a copy of the written representations
to each member of the reporting unit.

(5) Thereporting unit must comply with a requirement under
subsection (4) unless the written representations exceed any limits
asto length that are prescribed.

Note: This subsectionisacivil penalty provision (see section 305).

264 Resignation of auditor

(1) Anauditor of areporting unit may resign by giving written notice
to the reporting unit.

(2) Theresignation takes effect on the day specified in the notice or, if
no day is specified, the day that the notice is given to the reporting
unit.

(3) If the auditor requests the reporting unit to alow the auditor to
explain hisor her reasons for resigning, the reporting unit must
either:

(a) distribute to the members of the reporting unit written
reasons for resignation prepared by the auditor; or
(b) give the auditor the opportunity to explain his or her reasons
to ageneral meeting of the reporting unit.
The committee of management of the reporting unit may choose
which method is used.

Note: This subsectionisacivil penalty provision (see section 305).
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Divison 5—Reporting requirements

265 Copiesof full report or concisereport to be provided to
members

(1) A reporting unit must provide free of charge to its members either:
(@) afull report consisting of:

(i) acopy of thereport of the auditor in relation to the
inspection and audit of the financial records of the
reporting unit in relation to afinancia year; and

(if) acopy of the general purpose financial report to which
the report relates; and

(iii) acopy of the operating report to which the report
relates; or
(b) aconcise report for the financial year that complies with
subsection (3).

Note: This subsection is acivil penalty provision (see section 305).

(2) A concise report may only be provided if, under the rules of the
reporting unit, the committee of management of the reporting unit
resolves that a concise report isto be provided.

(3) A concisereport for afinancial year consists of:

(a) aconcisefinancial report for the year drawn up in accordance
with the regulations; and

(b) the operating report for the year; and
(c) astatement by the auditor:
(i) that the concise financia report has been audited; and
(ii) whether, in the auditor’ s opinion, the concise financial
report complies with the relevant Australian Accounting
Standards; and
(d) acopy of anything included under subsection 257(5), (6) or
(7) in the auditor’ s report on the full report; and
(e) astatement that the report is a concise report and that a copy
of the full report and auditor’ s report will be sent to the
member free of charge if the member asks for them.

(4) If amember requests a copy of the full report and auditor’ s report,
as mentioned in paragraph (3)(e), the reporting unit must send
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those reports to the person within 28 days of the request being
made.

Note: This subsection is acivil penalty provision (see section 305).

(5) The copiesreferred to in subsection (1) must be provided within:
(a) if ageneral meeting of members of the reporting unit to
consider the reportsis held within 6 months after the end of
the financial year—the period starting at the end of the
financial year and ending 21 days before that meeting; or
(b) in any other case—the period of 5 months starting at the end
of the financial year.
A Registrar may, upon application by the reporting unit, extend the
period during which the meeting referred to in paragraph (a) may
be held, or the period set out in paragraph (b), by no more than one
month.

Note: This subsection is acivil penalty provision (see section 305).

(6) Where areporting unit publishes ajournal of the reporting unit that
is available to the members of the reporting unit free of charge, the
reporting unit may comply with subsection (1):

(@) by publishing in the journal the full report; or
(b) by preparing a concise report as described in subsection (3)
and publishing the concise report in the journal.

(7) Where areporting unit consists of 2 or more branches of an
organisation and one of those branches publishes ajourna of the
branch that is available to the members of the branch free of
charge, the reporting unit may comply with subsection (1) in
relation to those members:

(@) by publishing in the journal the full report; or
(b) by preparing a concise report as described in subsection (3)
and publishing the concise report in the journal.

266 Full report to be presented to meetings

(1) Subject to subsection (2), the reporting unit must cause the full
report to be presented to a general meeting of the members of the
reporting unit within the period of 6 months starting at the end of
the financial year (or such longer period asis alowed by a
Registrar under subsection 265(5)).

Note: This subsection is acivil penalty provision (see section 305).
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)

©)

If the rules of the reporting unit permit a general meeting to bea
series of meetings at different locations, the presenting of the full
report to such a series of meetingsis taken to be the presenting of
the report to a general meeting. The general meeting istaken to
have occurred at the time of the last of the meetingsin the series.

If the rules of the reporting unit provide for a specified percentage
(not exceeding 5%) of membersto be able to call a general meeting
of the reporting unit for the purpose of considering the auditor’s
report, the general purpose financial report and the operating
report, the full report may instead be presented to a meeting of the
committee of management of the reporting unit that is held within
the period mentioned in subsection (1).

267 Comments by committee membersnot to be false or misleading

Where a member of the committee of management of areporting
unit:
(a) providesto members of the reporting unit; or
(b) publishesinajournal; or
(c) presentsto ageneral meeting of the members of the reporting
unit or a meeting of the committee of management of the
reporting unit;
comments on a matter dealt with in areport, accounts or statements
of the kind referred to in subsection 265(1), or in a concise report
as described in subsection 265(3), the member must not, in the
comments, make a statement if the person knows, or is reckless as
to whether, the statement is false or misleading.

Note: This section isacivil penalty provision (see section 305).

268 Reportsetc. to belodged in Industrial Registry

A reporting unit must, within 14 days (or such longer period as a
Registrar allows) after the general meeting referred toin
section 266, lodge in the Industrial Registry:
(a) acopy of the full report; and
(b) if aconcise report was provided to members—a copy of the
concise report; and
(c) acertificate by a prescribed designated officer that the
documents lodged are copies of the documents provided to
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members and presented to a meeting in accordance with
section 266.

Note: This section isacivil penalty provision (see section 305).
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Divison 6—Reduced reporting requirementsfor particular

reporting units

269 Reporting unitswith substantial common member ship with

Stateregistered bodies

(1) Thissection appliesto areporting unit if thereis an industrial
association (the associated State body) that:

(a) isregistered or recognised as such an association (however
described) under a prescribed State Act; and

(b) is, or purportsto be, composed of substantially the same
members as the reporting unit; and

(c) has, or purports to have, officers who are substantially the
same as designated officers in relation to the reporting unit.

(2) A reporting unit istaken to have satisfied this Part if this section
applies to the reporting unit and:

(@) aRegistrar, on the application of the reporting unit, issues a
certificate stating that the financial affairs of the reporting
unit are encompassed by the financial affairs of the
associated State body; and

(b) the associated State body has, in accordance with prescribed
State legidlation, prepared accounts, had those accounts
audited, provided a copy of the audited accountsto its
members and lodged the audited accounts with the relevant
State authority; and

(c) thereporting unit has lodged a copy of the audited accounts
with the Industrial Registry; and

(d) any members of the reporting unit who are not also members
of the associated State body have been provided with copies
of the accounts at substantially the same time as the members
of the reporting unit who are members of the associated State
body; and

(e) areport under section 254 has been prepared in respect of the
activities of the reporting unit and has been provided to
members of the reporting unit with the copies of the
accounts.
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270 Organisationswith income of lessthan certain amount

(1) If, onthe application of areporting unit that is the whole of an
organisation made after the end of afinancial year, a Registrar is
satisfied that the reporting unit’s income for the year did not
exceed:

(a) inthe case of afinancia year that, because of section 240, is
aperiod other than 12 months—such amount as the Registrar
considers appropriate in the circumstances; or

(b) inany other case—$100,000 or such higher amount asis
prescribed;

the Registrar must issue to the reporting unit a certificate to that
effect.

(2) Where acertificate isissued under subsection (1) inrelationto a
reporting unit in relation to afinancial year:

(a) thefollowing provisions of this section apply in relation to
the reporting unit in relation to the year; and

(b) except as provided in paragraph (c), this Part continues to
apply in relation to the reporting unit in relation to the year;
and

(c) sections 253, 265, 266 and 268 do not apply in relation to the
reporting unit in relation to the year.

() This Part (other than this section) applies to the reporting unit in
relation to the year asif:

() areferenceto ageneral purpose financial report prepared or
to be prepared under section 253 were areference to a
general purpose financial report prepared under
subsection (4) of this section; and

(b) thereference in subsection 272(5) to ageneral purpose
financial report prepared under section 253 were a reference
to ageneral purpose financial report prepared under
subsection (4) of this section; and

(c) thereferencein sections 332 and 333 to documents lodged in
the Industrial Registry under section 268 were areferenceto
documents lodged with the Industrial Registry in accordance
with subsection (7) of this section.

(4) Within the prescribed period after the end of the financial year, the
reporting unit must cause to be prepared, in accordance with the
reporting guidelines, from the financial records kept under
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)

(6)

(7)

subsection 252(1) in relation to the year, the general purpose
financial report required by those reporting guidelines.

Note: This subsection is acivil penalty provision (see section 305).

After the making to the reporting unit of the report of the auditor
under section 257 in relation to the auditor’ s inspection and audit
of the financial records kept by the reporting unit in relation to the
year, and before the end of the financial year immediately
following the year, the reporting unit must cause a copy of the
report, together with copies of the general purpose financial report
to which the auditor’ s report relates, to be presented to a meeting
of the members of the reporting unit.

Note: This subsection is acivil penalty provision (see section 305).

Where a member of areporting unit requests the reporting unit to
provide to the member a copy of the auditor’s report and the
general purpose financial report, the reporting unit must provide a
copy of each of the documents to the member, free of charge,
within 14 days after receiving the request.

Note: This subsection is acivil penalty provision (see section 305).

The reporting unit must, within 90 days (or such longer period as a
Registrar allows) after the making to the reporting unit of the
report under section 257, lodge with the Registrar copies of the
auditor’ s report and the general purpose financial report together
with acertificate by a prescribed designated officer that the
information contained in the general purpose financial report is
correct.

Note: This subsection is acivil penalty provision (see section 305).

271 Exemption from thisPart of certain reporting units

(1)

)

If, on the application of areporting unit, a Registrar is satisfied,
after considering such circumstances (if any) as are prescribed, that
the reporting unit did not have any financial affairsin afinancial
year, the Registrar may issue to the reporting unit a certificate to
that effect in respect of the financia year.

The certificate exempts the reporting unit from the requirements of
this Part in respect of the financia year.
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(3) The application must be made to a Registrar within 90 days, or
such longer period as the Registrar allows, after the end of the
financial year.
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Division 7—Members accessto financial records

272 Information to be provided to membersor Registrar

(1) A member of areporting unit, or a Registrar, may apply to the

)

©)

(4)

)

(6)

reporting unit for specified prescribed information in relation to the
reporting unit to be made available to the person making the
application.

The application must be in writing and must specify the period
within which, and the manner in which, the information isto be
made available. The period must not be less than 14 days after the
application is given to the reporting unit.

A reporting unit must comply with an application made under
subsection (1).

Note: This subsection is acivil penalty provision (see section 305).

A Registrar may only make an application under subsection (1) at
the request of a member of the reporting unit concerned, and the
Registrar must provide to a member information received because
of an application made at the request of the member.

A general purpose financial report prepared under section 253, a
concise report prepared under section 265 and a report prepared
under subsection 270(4) must include a notice drawing attention to
subsections (1), (2) and (3) of this section and setting out those
subsections.

Note: This subsection is acivil penalty provision (see section 305).

Without limiting the information that may be prescribed under
subsection (1), the information prescribed must include details
(including the amount) of any fees paid by the reporting unit for
payroll deduction services provided by a person whoisan
employer of:

(a) the member making the application for information; or

(b) the member at whose request the application was made.
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273 Order for ingpection of financial records

(1) On application by amember of areporting unit, the Commission
may make an order:

(a) authorising the applicant to inspect the financial records of
the reporting unit specified in the order; or

(b) authorising another person (whether a member or not) to
inspect the financial records of the reporting unit specified in
the order on the applicant’ s behalf.

This subsection is subject to subsections (2) and (3).

(2) The Commission may only make the order if it is satisfied:
(a) that the applicant is acting in good faith; and
(b) there are reasonable grounds for suspecting a breach of:
(i) aprovision of this Part; or
(i) thereporting guidelines; or
(iif) aregulation made for the purposes of this Part; or
(iv) aruleof areporting unit relating to its finances or
financial administration; and
(c) itisreasonableto expect that an examination of the financial
records will assist in determining if there is such a breach.

(3) The Commission may only make an order authorising the
inspection of financial records that relate to the suspected breach
mentioned in paragraph (2)(b).

(4) A person authorised to inspect the financial records may make
copies of the financial records unless the Commission orders
otherwise.

274 Frivolousor vexatious applications
(1) A person must not make an application under section 273 that is
vexatious or without reasonable cause.
Note: This subsection is acivil penalty provision (see section 305).
(2) If the Commission considers an application under section 273 to be

vexatious or without reasonable cause, the Commission must
dismiss the application as soon as possible.
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275 Ancillary orders

If the Commission makes an order under section 273, the
Commission may make any other orders it considers appropriate,
including any or al of the following:

(a) an order limiting the use that a person who inspects the
financial records may make of information obtained during
the inspection;

(b) an order limiting the right of a person who inspects the
financial records to make copiesin accordance with
subsection 273(4);

(c) an order that the reporting unit is not required to provide the
names and addresses of its members.

276 Disclosur e of information acquired in inspection

(1) An applicant who inspects the financial records under section 273,
or a person who inspects the financial records on behalf of an
applicant, must not disclose information obtained during the
inspection unless the disclosure isto:

() aRegistry official; or
(b) the applicant.

(2) A person who receives information under paragraph (1)(a) or (b)
must not disclose the information other than to another person
covered by one of those paragraphs.

Note: This section is acivil penalty provision (see section 305).

277 Reporting unit or committee of management may allow member
to inspect books

The committee of management of areporting unit, or the reporting
unit by aresolution passed at a general meeting, may authorise a
member to inspect financial records of the reporting unit.
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278 Commission to be advised of breaches of Part or rulesetc. found
during inspection

(1) If, asaresult of inspecting the financial records of areporting unit,
a person reasonably believes that a breach of:

(a) aprovision of this Part; or
(b) the reporting guidelines; or
(c) aregulation made for the purposes of this Part; or
(d) aruleof areporting unit relating to its finances or financia
administration;
may have occurred, the person must give the Industrial Registry

written notice to that effect and give to the Industrial Registry any
relevant information obtained during the inspection.

(2) If the Industria Registry receives notice under subsection (1) and
the Commission is satisfied that there are reasonabl e grounds for
believing that there has been a breach of:

(a) aprovision of this Part; or
(b) the reporting guidelines; or
(c) aregulation made for the purposes of this Part; or
(d) aruleof areporting unit relating to its finances or financia
administration;
the Commission must refer the matter to the Industrial Registrar.
Note: Where a matter isreferred, it will be investigated under section 334.

279 Constitution of Commission

For the purposes of this Division, the Commission must be
constituted by a Presidential Member.
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Part 4—Access to organisations books

280 Right of accessto organisation’s books

Right while officer

(1) An officer of an organisation or abranch may inspect the books of
the organisation at all reasonable times for the purposes of alegal
proceeding:

(@) towhich the officer isaparty; or
(b) that the officer proposes in good faith to bring; or
(c) that the officer has reason to believe will be brought against
him or her;
where the officer reasonably believes that the books contain
information that is relevant to the proceedings.

Right during 7 years after ceasing to be officer

(2) A person who has ceased to be an officer of an organisation or a
branch may inspect the books of the organisation at all reasonable
times for the purposes of alegal proceeding:

() towhich the personisaparty; or

(b) that the person proposes in good faith to bring; or

(c) that the person has reason to believe will be brought against

him or her;

where the person reasonably believes that the books contain
information that is relevant to the proceedings. This right continues
for 7 years after the person ceased to be an officer of the
organisation or the branch.

Right to take copies

(3) A person authorised to inspect books under this section for the
purposes of alegal proceeding may make copies of the books for
the purposes of those proceedings.

(4) Where a person obtains copies under subsection (3), the
organisation is entitled to recover from the person any costs
incurred by the organisation in providing the copies.
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Organisation or branch not to refuse access

(5) An organisation or branch must allow a person to exercise his or
her rights to inspect or take copies of the books under this section.

Meaning of books
(6) Inthissection:

books includes:
(a) aregister; and
(b) any other record of information; and

(c) financial reports or financial records, however compiled,
recorded or stored; and

(d) adocument.

Workplace Relations Act 1996 241



Schedule 1 Registration and Accountability of Organisations
Chapter 9 Conduct of officers and employees
Part 1 Simplified outline of Chapter

Section 281

Chapter 9—Conduct of officersand employees

Part 1—Simplified outline of Chapter

281 Simplified outline

This Chapter sets out some of the most significant duties of
officers and employees of organisations and branches of
organisations. Other duties are imposed by other provisions of this
Schedule and other laws (including the general law).

Part 2 sets out the general duties of officers and employeesin
relation to the financial management of an organisation or a branch
of an organisation.

Part 3 sets out the general duties of officers and employeesin
relation to orders or directions of the Federal Court or the
Commission.
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Part 2—General dutiesin relation to the financial
management of organisations

Divison 1—Preliminary

282 Simplified outline

This Part sets out some of the most significant duties of officers
and employees of organisations and branches of organisationsin
relation to the financial management of an organisation or a branch
of an organisation.

283 Part only appliesin relation to financial management

This Part only appliesin relation to officers and employees of an
organisation or a branch of an organisation to the extent that it
relates to the exercise of powers or duties of those officers and
employees related to the financial management of the organisation
or branch.

284 Meaning of involved

For the purposes of this Part, aperson isinvolved in a
contravention if, and only if, the person has:

(a) aided, abetted, counselled or procured the contravention; or

(b) induced, whether by threats or promises or otherwise, the
contravention; or

(c) beeninany way, by act or omission, directly or indirectly,
knowingly concerned in or party to the contravention; or

(d) conspired with othersto effect the contravention.
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Division 2—General dutiesin relation to the financial
management of organisations

285 Careand diligence—civil obligation only

(1) An officer of an organisation or a branch must exercise hisor her
powers and discharge his or her duties with the degree of care and
diligence that a reasonable person would exercise if he or she:

(@) were an officer of an organisation or abranch in the
organisation’ s circumstances; and

(b) occupied the office held by, and had the same responsibilities
within the organisation or a branch as, the officer.

Note: This subsection is acivil penalty provision (see section 305).

(2) An officer of an organisation or a branch who makes a judgment to
take or not take action in respect of a matter relevant to the
operations of the organisation or branch is taken to meet the
requirements of subsection (1), and their equivalent duties at
common law and in equity, in respect of the judgment if he or she:

(a) makes the judgment in good faith for a proper purpose; and
(b) doesnot have a material personal interest in the subject
matter of the judgment; and
(c) informs himself or herself about the subject matter of the
judgment to the extent he or she reasonably believesto be
appropriate; and
(d) rationally believes that the judgment isin the best interests of
the organisation.
The officer’ s belief that the judgment isin the best interests of the
organisation is arational one unless the belief is one that no
reasonable person in his or her position would hold.
Note: This subsection only operatesin relation to duties under this section
and their equivalents at common law or in equity (including the duty
of care that arises under the common law principles governing liability

for negligence)—it does not operate in relation to duties under any
other provision of this Schedule or under any other laws.

286 Good faith—civil obligations

(1) Anofficer of an organisation or a branch must exercise his or her
powers and discharge his or her duties:
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(a) ingood faith in what he or she believes to be the best
interests of the organisation; and

(b) for aproper purpose.
Note: This subsection is acivil penalty provision (see section 305).
(2) A personwho isinvolved in acontravention of subsection (1)
contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

287 Use of position—civil obligations

(1) Anofficer or employee of an organisation or a branch must not
improperly use his or her position to:
(@) gain an advantage for himself or herself or someone else; or
(b) cause detriment to the organisation or to another person.
Note: This subsection is acivil penalty provision (see section 305).
(2) A person whoisinvolved in acontravention of subsection (1)
contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

288 Use of information—civil obligations

(1) A person who obtains information because he or sheis, or has
been, an officer or employee of an organisation or a branch must
not improperly use the information to:

() gain an advantage for himself or herself or someone else; or
(b) cause detriment to the organisation or to another person.

Note1l:  Thisduty continues after the person stops being an officer or
employee of the organisation or branch.

Note2:  Thissubsectionisacivil penalty provision (see section 305).

(2) A person who isinvolved in acontravention of subsection (1)
contravenes this subsection.

Note: This subsectionisacivil penalty provision (see section 305).
289 Effect of ratification by members

(1) If the members of an organisation ratify or approve a contravention
of section 285, 286, 287 or 288, the ratification or approval:
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(a) does not prevent the commencement of proceedings for a
contravention of the section; and

(b) does not have the effect that proceedings brought for a
contravention of the section must be determined in favour of
the defendant.

(2) If members of an organisation ratify or approve a contravention of
section 285, 286, 287 or 288, the Federal Court may take the
ratification or approval into account in deciding what order or
orders to make under section 306, 307 or 308 in proceedings
brought for a contravention of the section. In doing this, it must
have regard to:

(@) how well-informed about the conduct the members were
when deciding whether to ratify or approve the
contravention; and

(b) whether the members who ratified or approved the
contravention were acting for proper purposes.

290 Compliance with statutory duties

An officer or employee does not contravene section 286, 287 or
288 by doing an act that another provision of this Schedule or the
Workplace Relations Act requires the officer or employee to do.

291 Interaction of sections 285 to 289 with other laws etc.

Sections 285 to 289:

() have effect in addition to, and not in derogation of, any rule
of law relating to the duty or liability of a person because of
his or her office or employment in relation to an organisation
or abranch; and

(b) do not prevent the commencement of proceedings for a
breach of duty or in respect of aliability referred toin
paragraph (a).

This section does not apply to subsection 285(2) to the extent to
which it operates on the duties at common law and in equity that
are equivalent to the requirements of subsection 285(1).
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292 Reliance on information or advice provided by others

If:
(a) an officer relies on information, or professional or expert
advice, given or prepared by:

(i) an employee of the organisation or the branch whom the
officer believes on reasonable grounds to be reliable and
competent in relation to the matters concerned; or

(if) aprofessional adviser or expert in relation to matters
that the officer believes on reasonable grounds to be
within the person’ s professional or expert competence;
or

(iif) another officer in relation to matters within the officer’s
authority; or
(iv) acollective body on which the officer did not servein
relation to matters within the collective body’ s
authority; and
(b) thereliance was made:

(i) ingood faith; and

(i) after making proper inquiry if the circumstances
indicated the need for inquiry; and

(c) the reasonableness of the officer’ s reliance on the
information or advice arisesin proceedings brought to
determine whether an officer has performed a duty under this
Part or an equivalent duty at common law or in equity;

the officer’ s reliance on the information or advice is taken to be
reasonable unless the contrary is proved.

293 Responsibility for actions of other person

(1) If the officers of an organisation or a branch delegate a power
under itsrules, each of those officersis responsible for the exercise
of the power by the person to whom the power was delegated as if
the power had been exercised by the officer.

(2) An officer is not responsible under subsection (1) if:

(a) the officer believed on reasonable grounds at all times that
the person to whom the power was del egated would exercise
the power in conformity with the duties imposed on officers
of the organisation or the branch by this Schedule or the
Workplace Relations Act; and
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(b) the officer believed:
(i) on reasonable grounds; and
(ii) ingood faith; and
(iii) after making proper inquiry if the circumstances
indicated the need for inquiry;

that the person to whom the power was delegated was
reliable and competent in relation to the power delegated.
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Part 3—General dutiesin relation to orders and directions
Divison 1—Preliminary

294 Simplified outline

This Part sets out the general duties of officers and employeesin
relation to orders or directions of the Federal Court or the
Commission.

295 Meaning of involved

For the purposes of this Part, apersonisinvolvedin a
contravention if, and only if, the person has:
(a) aided, abetted, counselled or procured the contravention; or
(b) induced, whether by threats or promises or otherwise, the
contravention; or
(c) beeninany way, by act or omission, directly or indirectly,
knowingly concerned in or party to the contravention; or
(d) conspired with othersto effect the contravention.

296 Application to officers and employees of branches

In this Part:
(a) areferenceto an officer of an organisation includes a
reference to an officer of a branch of an organisation; and
(b) areference to an employee of an organisation includes a
reference to an employee of abranch of an organisation.
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Division 2—General dutiesin relation to ordersand
directions

297 Order or direction applying to organisation—civil obligation

(1) Thissection appliesif:
(a) the Federal Court or the Commission has made an order or a

direction under this Schedule or the Workplace Relations
Act; and

(b) the order or directionisin force; and
(c) the order or direction appliesto an organisation.

(2) An officer or employee of the organisation must not do anything
that would cause the organisation to contravene the order or
direction, knowing, or reckless asto whether, the doing of the thing
would result in the contravention.

Note: This subsection is acivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolved in a
contravention of the order or direction, or of subsection (2),
contravenes this subsection.

Note: This subsection is a civil penalty provision (see section 305).

298 Prohibition order or direction applying to organisation—civil
obligation

(1) Thissection appliesif:
(@) the Federal Court or the Commission has made an order or a
direction under this Schedule or the Workplace Relations
Act; and

(b) the order or direction isin force; and
(c) the order or direction appliesto an organisation; and

(d) the order or direction prohibits the organisation from doing
something.

(2) Anofficer or employee of the organisation must not do anything
that would contravene the order or direction if the order or
direction had applied to him or her, knowing, or reckless as to
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whether, the doing of the thing would result in such a
contravention.

Note: This subsection is acivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolved in a
contravention of subsection (2) contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

299 Order or direction applying to officer—civil abligation

(1) Thissection appliesif:
(a) the Federal Court or the Commission has made an order or a

direction under this Schedule or the Workplace Relations
Act; and

(b) the order or direction isin force; and
(c) the order or direction appliesto an officer of an organisation.

(2) The officer must not knowingly or recklessly contravene the order
or direction.

Note: This subsection is acivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolved in a
contravention of subsection (2) contravenes this subsection.

Note: This subsectionisacivil penalty provision (see section 305).

300 Prohibition order or direction applying to officer—civil
obligation

(1) Thissection appliesif:
(a) the Federal Court or the Commission has made an order or a
direction under this Schedule or the Workplace Relations
Act; and
(b) the order or direction isin force; and
(c) the order or direction applies to an officer of an organisation;
and

(d) the order or direction prohibits the officer from doing
something.

(2) Anofficer or employee of the organisation must not do anything
that would contravene the order or direction if the order or
direction had applied to him or her, knowing, or reckless asto

Workplace Relations Act 1996 251



Schedule 1 Registration and Accountability of Organisations
Chapter 9 Conduct of officers and employees
Part 3 General dutiesin relation to orders and directions

Section 301

whether, the doing of the thing would result in such a
contravention.

Note: This subsection is acivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolved in a
contravention of subsection (2) contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

301 Order or direction applying to employee—civil obligation

(1) Thissection appliesif:
(a) the Federal Court or the Commission has made an order or a

direction under this Schedule or the Workplace Relations
Act; and

(b) the order or direction isin force; and

(c) the order or direction appliesto an employee of an
organisation.

(2) The employee must not knowingly or recklessly contravene the
order or direction.

Note: This subsectionisacivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolvedin a
contravention of subsection (2) contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

302 Prohibition order or direction applying to employee—civil
obligation

(1) Thissection appliesif:
() the Federal Court or the Commission has made an order or a

direction under this Schedule or the Workplace Relations
Act; and

(b) the order or direction isin force; and

(c) the order or direction appliesto an employee of an
organisation; and

(d) the order or direction prohibits the employee from doing
something.

(2) An officer or employee of the organisation must not do anything
that would contravene the order or direction if the order or
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direction had applied to him or her, knowing, or reckless asto
whether, the doing of the thing would result in such a
contravention.

Note: This subsection is acivil penalty provision (see section 305).

(3) An officer or employee of the organisation who isinvolved in a
contravention of subsection (2) contravenes this subsection.

Note: This subsectionisacivil penalty provision (see section 305).

303 Order or direction applying to member of organisation—civil
obligation

(1) Thissection appliesif:
(a) the Federal Court or the Commission has made an order or a
direction under this Schedule or the Workplace Relations
Act; and
(b) the order or direction isin force; and
(c) the order or direction applies to a member of an organisation.

(2) An officer or employee of the organisation who isinvolvedin a
contravention of the order or direction contravenes this subsection.

Note: This subsection is acivil penalty provision (see section 305).

303A Application of thisDivision

This Division appliesin relation to:

(a) ordersand directions made by the Federal Court or the
Commission before, on or after the commencement of this
Division; and

(b) acts done or omissions made on or after that commencement.
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Chapter 10—Civil penalties

Part 1—Simplified outline of Chapter

304 Simplified outline

This Chapter provides for civil penalties where specified
provisions are contravened.

It sets out the orders that may be made where a contravention has
occurred.

It also sets out the relationship with criminal proceedings arising
out of the same conduct.
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Part 2—Civil consequences of contravening civil penalty
provisions

305 Civil penalty provisions

(1) Subject to this Part, an application may be made to the Federal
Court for orders under sections 306, 307 and 308 in respect of
conduct in contravention of acivil penalty provision.

(2) These provisions are the civil penalty provisions:
(a) subsection 52(1) (declaration about register);
(b) subsection 52(3) (false statement);
(ba) subsection 95(3C) (direction to provide information);

(c) subsection 104(1) (declaration about register);

(d) subsection 104(3) (false statement);

(e) subsection 151(2) and paragraph 151(11)(a) (lodging
membership agreements);

(f) subsection 152(3) (lodging assets and liabilities agreements);

(g) section 169 (request for statement of membership);

(h) subsection 172(1) (removal of non-financial members from
register);

(i) section 175 (false representation as to membership);

(j) section 176 (false representation about resignation);

(k) subsection 189(2) (lodging election information);

() subsection 192(1) (declaration about register);

(m) subsection 192(3) (false statement in declaration);

(n) subsections 198(1), (4), (5) and (8) (response to post-€election
report);

(o) subsections 230(1) and (2) (records to be kept and lodged by
organisations);

(p) subsections 231(1) and (2) (recordsto be held for 7 years);

(g) subsections 233(1) and (2) (lodging of information in
Registry);

(r) subsection 233(3) (false statement about records);

() subsection 235(2) (access to records);

(t) subsections 236(1) and (2) (delivery of records);
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©)

(u) subsection 237(1) (particulars of loans, grants and

donations);

(v) subsection 237(3) (false statement about loans, grants and

donations);

(w) sections 253 and 254 (keeping and preparation of accounts);

(X) subsection 256(1) (appointment of auditors);

(y) subsections 256(3), (4), (5) and (6) (persons not to be
auditors);

(2) subsections 257(10) and (11) (auditor’s report);

(za) section 259 (forwarding notices to auditors);

(zb) subsections 263(2), (3) and (5) (removal of auditor);

(zc) subsection 264(3) (distribution of auditor’s reasons for
resignation);

(zd) subsections 265(1), (4) and (5) and 266(1) and section 267
(accounts, reports etc.);

(ze) section 268 (failure to lodge accounts etc.);

(zf) subsections 270(4), (5), (6) and (7) (accounts of low income
organisations);

(zg) subsections 272(3) and (5) (providing information to
members);

(zh) subsection 274(1) (frivolous or vexatious applications);

(zi) section 276 (disclosure of information);

(zj) subsections 285(1), 286(1) and (2), 287(1) and (2), and
288(1) and (2) (officers duties);

(zk) subsections 297(2) and (3), 298(2) and (3), 299(2) and (3),
300(2) and (3), 301(2) and (3), 302(2) and (3), and 303(2)
(officers’ duties);

(zl) subsection 347(1) (provision of rulesto members).

For the purposes of this Part, any contravention of a civil penalty
provision by abranch or reporting unit is taken to be a
contravention by the organisation of which the branch or reporting
unit is part.

306 Pecuniary penalty ordersthat the Federal Court may make

(1) Inrespect of conduct in contravention of acivil penalty provision,

the Federal Court may make an order imposing on the person or
organisation whose conduct contravened the civil penalty provision
apecuniary penalty of not more than:
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(a) inthe case of abody corporate—100 penalty units; or
(b) in any other case—20 penalty units.

(2) A penalty payable under this section isacivil debt payableto the

Commonwealth. The Commonwealth may enforce the order asif it
were an order made in civil proceedings against the person,
reporting unit or organisation to recover a debt due by the person.
The debt arising from the order istaken to be a judgment debt.

307 Compensation orders

(D)

(1A)

)

Compensation for damage suffered—contravention of Part 2 of
Chapter 9

The Federal Court may order a person to compensate an
organisation for damage suffered by the organisation if:

(8) the person has contravened acivil penalty provision in Part 2
of Chapter 9 in relation to the organisation; and

(b) the damage resulted from the contravention.
The order must specify the amount of the compensation.

Compensation for damage suffered—contravention of Part 3 of
Chapter 9

The Federal Court may order a person to compensate an
organisation for damage suffered by the organisation if:

(a) the person has contravened a civil penalty provision in Part 3
of Chapter 9 in relation to the organisation; and
(b) the Court is satisfied that the organisation took reasonable
steps to prevent the contravention of the provision; and
(c) the damage resulted from the contravention.
The order must specify the amount of the compensation.

Damage includes profits

In determining the damage suffered by the organisation for the
purposes of making a compensation order, the Court isto have
regard to any profits made by any person resulting from the
contravention.
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©)

Recovery of damage

A compensation order may be enforced asif it were ajudgment of
the Court.

308 Other orders

(1)

)

©)

The Federal Court may make such other orders as the Court
considers appropriate in al the circumstances of the case.

Without limiting subsection (1), the orders may include injunctions
(including interim injunctions), and any other orders, that the Court
thinks necessary to stop the conduct or remedy its effects.

Orders may be made under this section whether or not orders are
also made under section 306 or 307.

309 Effect of section 307

Section 307:

(8) has effect in addition to, and not in derogation of, any rule of
law about the duty or liability of a person because of the
person’s office or employment in relation to an organisation;
and

(b) does not prevent proceedings from being instituted in respect
of such aduty or in respect of such aliability.

310 Who may apply for an order

)

)

Application by Industrial Registrar

The Industrial Registrar, or some other person authorised in writing
by the Industrial Registrar under this subsection to make the
application, may apply for an order under this Part (other than an
order in relation to a contravention of a provision covered by

paragraph 305(2)(zKk)).
Application by Minister

The Minister, or some other person authorised in writing by the
Minister under this subsection to make the application, may apply
for an order under this Part in relation to a contravention of a
provision covered by paragraph 305(2)(zk).

258 Workplace Relations Act 1996



Registration and Accountability of Organisations Schedule 1
Civil penalties Chapter 10
Civil conseguences of contravening civil penalty provisions Part 2

Section 311

Application by organisation
(3) An organisation may apply for a compensation order.

(4) An organisation may intervene in an application for a pecuniary
penalty order or an order under section 308 in relation to the
organisation. The organisation is entitled to be heard on all matters
other than whether the order should be made.

311 Civil proceedings after criminal proceedings

The Federal Court must not make a pecuniary penalty order against
aperson or organisation for a contravention if the person has been
convicted of an offence constituted by conduct that is substantially
the same as the conduct constituting the contravention.

312 Criminal proceedings during civil proceedings

(1) Proceedingsfor a pecuniary penalty order against a person or
organisation are stayed if:
(a) criminal proceedings are started or have already been started
against the person or organisation for an offence; and
(b) the offenceis consgtituted by conduct that is substantially the
same as the conduct alleged to constitute the contravention.

(2) The proceedings for the order may be resumed if the person or
organisation is not convicted of the offence. Otherwise, the
proceedings for the order are dismissed.

313 Criminal proceedings after civil proceedings

Criminal proceedings may be started against a person or
organisation for conduct that is substantially the same as conduct
constituting a contravention of acivil penalty provision regardiess
of whether an order under this Part has been made against the
person or organisation.

314 Evidencegiven in proceedingsfor penalty not admissiblein
criminal proceedings

Evidence of information given or evidence of production of
documents by an individual is not admissible in criminal
proceedings against the individual if:
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(a) theindividua previously gave the evidence or produced the
documentsin proceedings for a pecuniary penalty order
against the individual for a contravention of acivil penalty
provision (whether or not the order was made); and

(b) the conduct alleged to congtitute the offence is substantially
the same as the conduct that was claimed to constitute the
contravention.

However, this does not apply to acriminal proceeding in respect of
the falsity of the evidence given by the individual in the
proceedings for the pecuniary penalty order.

315 Rédlief from liability for contravention of civil penalty provision
(1) Inthissection:

eligible proceedings:
(&) means proceedings for a contravention of a civil penalty
provision; and
(b) does not include proceedings for an offence.

(2) If:
(a) eligible proceedings are brought against a person or
organisation; and
(b) inthe proceedings it appears to the Federal Court that the
person or organisation has, or may have, contravened a civil
penalty provision but that:
(i) the person or organisation has acted honestly; and
(ii) having regard to all the circumstances of the case, the
person or organisation ought fairly to be excused for the
contravention;
the Court may relieve the person or organisation either wholly or
partly from aliability to which the person or organisation would
otherwise be subject, or that might otherwise be imposed on the
person or organisation, because of the contravention.

(3) If aperson or organisation thinks that eligible proceedings will or

may be begun against them, they may apply to the Federal Court
for relief.

(4) On an application under subsection (3), the Court may grant relief
under subsection (2) asif the eligible proceedings had been begun
in the Court.
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316 Power togrant relief

() If:

(a) civil proceedings are brought against an officer of an
organisation for negligence, default, breach of trust or breach
of duty in a capacity as such an officer; and

(b) inthe proceedings it appears to the court before which the
proceedings are taken that:

(i) theofficer isor may beliablein respect of the
negligence, default or breach; and

(ii) the officer has acted honestly; and

(iif) having regard to all the circumstances of the case
(including those connected with the officer’s
appointment), the officer ought fairly to be excused for
the negligence, default or breach;

the court may relieve the officer either wholly or partly from
liability on the terms that the court thinks appropriate.

(2) An officer of an organisation who has reason to apprehend that a
claim will or might be made against him or her for negligence,
default, breach of trust or breach of duty in a capacity as such an
officer may apply to the Federal Court for relief. On the
application, the Court has the same power to relieve the officer as
it would have had under subsection (1) if it had been a court before
which proceedings against the officer for negligence, default,
breach of trust or breach of duty had been brought.
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Chapter 11—Miscellaneous

Part 1—Simplified outline of Chapter

317 Simplified outline

This Chapter deals with avariety of topics.

Part 2 contains provisions validating certain invaliditiesin relation
to registered organisations.

Part 3 providesthat if a person isaparty to certain kinds of
proceedings under the Schedule, the Commonwealth may, in some
circumstances, give the person financia assistance. Division 2 of
Part 3 contains a rule about the ordering of costs by a court.

Part 4 provides for a Registrar to make inquiries as to compliance
with financial accountability requirements and civil penalty
provisions. The Registrar may aso conduct investigations.

Part 4A provides protection for officers, employees and members
of organisations who disclose information about contraventions of
this Schedule or this Act.

Part 4B confers functions and powers on the Commission in
relation to matters arising under this Schedule, in addition to those
conferred by Division 4 of Part 3 of the Workplace Relations Act.

Part 5 confers jurisdiction on the Federal Court in relation to
matters arising under this Schedule.

Part 6 deals with various procedural and administrative matters. It
also contains some offence provisions and provisions dealing with
certain rights of members of organisations (sections 345, 346 and
347).

Part 7 deals with complementary registration systems.
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Part 2—Validating provisionsfor organisations

318 Definition

In this Part;

invalidity includes nullity and also includes but is not limited to
any invalidity or nullity resulting from an omission, defect, error,
irregularity or absence of a quorum or caused by the fact that:

@

(b)

amember, or each of 2 or more of the members, of a
collective body of an organisation or branch of an
organisation, or one of the persons, or each of 2 or more of
the persons, purporting to act as the members of such a
collective body, or aperson, or each of 2 or more persons,
holding or purporting to hold an office or position in an
organisation or branch:
(i) has not been elected or appointed or duly elected or
appointed; or
(i) has purported to be elected or appointed by an election
or appointment that was a nullity; or
(iif) was not entitled to be elected or appointed or to hold
office; or
(iv) was not amember of the organisation; or
(v) was elected or appointed or purported to be elected or
appointed, in a case where one or more of the persons
who took part in the election or appointment or the
purported election or appointment was or were not
entitled to do so or was or were not members of the
organisation; or
persons who were not entitled to do so, or were not members
of the organisation, took part in the making or purported
making or the alteration or purported alteration of the rules of
an organisation or branch, as officers or voters or otherwise.
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319 Validation of certain actsdonein good faith

(D

)

©)

Acts relating to elections, appointments, organisation’s rules

Subject to this section and section 321, all acts donein good faith
by a collective body of an organisation or branch of an
organisation, or by persons purporting to act as such a collective
body, are valid in spite of any invalidity that may later be
discoveredin:

(a) the election or appointment of the collective body, any
member of the collective body or the persons or any of the
persons purporting to act as the collective body; or

(b) the making or ateration of arule of the organisation or
branch.

Acts done by person holding or purporting to hold office

Subject to this section and section 321, al acts done in good faith
by a person holding or purporting to hold an office or position in
an organisation or branch are valid in spite of any invalidity that
may later be discovered in:

(a) the election or appointment of the person; or

(b) the making or alteration of arule of the organisation or
branch.

Meaning of purporting to be member or office holder

For the purposes of this section:

(a) apersonisnot to betreated as purporting to act as a member
of acollective body of an organisation or as the holder of an
office or position in an organisation unless the person has, in
good faith, purported to be, and has been treated by officers
or members of the organisation as being, such a member or
the holder of the office or position; and

(b) apersonisnot to be treated as purporting to act as a member
of a collective body of abranch of an organisation or as the
holder of an office or position in the branch unless the person
has, in good faith, purported to be, and has been treated by
officers or members of the branch as being, such a member
or the holder of the office or position.
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Meaning of good faith

(4) For the purposes of this section:

(a) anactisto betreated as donein good faith until the contrary
is proved; and

(b) aperson who has purported to be a member of a collective
body of an organisation or branch is to be treated as having
done so in good faith until the contrary is proved; and

(c) knowledge of facts from which an invalidity arisesis not of
itself to be treated as knowledge that the invalidity exists; and

(d) aninvaidity in:

(i) the election or appointment of a collective body of a
branch of an organisation or any member of such a
collective body; or

(ii) the election or appointment of the persons or any of the
persons purporting to act as a collective body of a
branch; or

(iii) the election or appointment of a person holding or
purporting to hold an office or position in a branch; or

(iv) the making or alteration of arule of abranch;

is not to be treated as discovered before the earliest time
proved to be a time when the existence of the invalidity was
known to a magjority of the members of the committee of
management of the branch or to amajority of the persons
purporting to act as the committee of management; and

(e) aninvalidity in any other election or appointment or in the
making or alteration of arule to which this section appliesis
not to be treated as discovered before the earliest time proved
to be atime when the existence of the invalidity was known
to amagjority of the members of the committee of
management of the organisation or to a mgjority of the
persons purporting to act as that committee of management.

Actions to which this section applies

(5) Thissection applies:
() to an act whenever done (including an act done before the
commencement of this section); and

(b) to an act donein relation to an association before it became
an organisation.
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Certain invalid actions not validated by this section

(6) Nothing in this section validates the expulsion or suspension of, or
the imposition of afine or any other penalty on, a member of an
organisation that would not have been valid if this section had not
been enacted.

Rel ationship between this section and Part 3 of Chapter 7

(7) Nothing in this section affects the operation of Part 3 of Chapter 7
(Inquiriesinto elections).

320 Validation of certain acts after 4 years

(1) Subject to this section and section 321, after the end of 4 years
from:

(a) the doing of an act:

(i) by, or by persons purporting to act as, a collective body
of an organisation or branch of an organisation and
purporting to exercise power conferred by or under the
rules of the organisation or branch; or

(ii) by aperson holding or purporting to hold an office or
position in an organisation or branch and purporting to
exercise power conferred by or under the rules of the
organisation or branch; or

(b) the election or purported election, or the appointment or
purported appointment of a person, to an office or position in
an organisation or branch; or
(c) the making or purported making, or the alteration or
purported ateration, of arule of an organisation or branch;
the act, election or purported election, appointment or purported
appointment, or the making or purported making or ateration or
purported ateration of therule, istaken to have been donein
compliance with the rules of the organisation or branch.

(2) The operation of this section does not affect the validity or
operation of an order, judgment, decree, declaration, direction,
verdict, sentence, decision or similar judicial act of the Federal
Court or any other court made before the end of the 4 years
referred to in subsection (1).
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©)

This section extends to an act, election or purported election,
appointment or purported appointment, and to the making or
purported making or alteration or purported alteration of arule:
(a) done or occurring before the commencement of this section;
or
(b) done or occurring in relation to an association before it
became an organisation.

321 Order affecting application of section 319 or 320

(1)

)

©)

(4)

)

Where, on an application for an order under this section, the
Federal Court is satisfied that the application of section 319 or 320
in relation to an act would do substantial injustice, having regard to
the interests of:

(a) the organisation; or

(b) members or creditors of the organisation; or

(c) persons having dealings with the organisation;
the Court must, by order, declare accordingly.

Where a declaration is made under subsection (1), section 319 or
320, as the case requires, does not apply, and is taken never to have
applied, in relation to the act specified in the declaration.

The Court may make an order under subsection (1) on the
application of the organisation, a member of the organisation or
any other person having a sufficient interest in relation to the
organisation.

The Court may determine:

(a) what notice, summons or rule to show cause isto be givento
other persons of the intention to make an application or an
order under this section; and

(b) whether and how the notice, summons or rule should be
given or served and whether it should be advertised in any
newspaper.

In this section:

act includes an election or purported el ection, appointment or
purported appointment, and the making or purported making or
ateration or purported alteration of arule.
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322 Federal Court may makeordersin relation to consequences of

invalidity

(1) An organisation, amember of an organisation or any other person
having a sufficient interest in relation to an organisation may apply
to the Federal Court for a determination of the question whether an
invalidity has occurred in:

(a) the management or administration of the organisation or a
branch of the organisation; or

(b) an election or appointment in the organisation or a branch of
the organisation; or

(c) the making or alteration of the rules of the organisation or a
branch of the organisation.

(2) On an application under subsection (1), the Court may make any
declaration it considers proper.

(3) Where, in aproceeding under subsection (1), the Court finds that
an invalidity of the kind referred to in that subsection has occurred,
the Court may make any order it considers appropriate:

(a) torectify theinvalidity or causeit to be rectified; or

(b) to negative, modify or cause to be modified the consequences
inlaw of theinvalidity; or

(c) tovalidate any act, matter or thing rendered invalid by or
because of the invalidity.

(4) Where an order is made under subsection (3), the Court may give
such ancillary or consequentia directions asit considers

appropriate.

(5) The Court must not make an order under subsection (3) unlessit is
satisfied that the order would not do substantial injustice to:

(a) the organisation; or
(b) any member or creditor of the organisation; or
(c) any person having dealings with the organisation.

(6) The Court may determine:
(@) what notice, summons or rule to show causeisto be given to
other persons of the intention to make an application or an
order under this section; and
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(b) whether and how the notice, summons or rule should be
given or served and whether it should be advertised in any

newspaper.

(7) Thissection applies:
(a) toaninvalidity whenever occurring (including an invalidity
occurring before the commencement of this section); and
(b) to aninvalidity occurring in relation to an association before
it became an organisation.

323 Federal Court may order reconstitution of branch etc.

(1) An organisation, amember of an organisation or any other person
having a sufficient interest in relation to an organisation may apply
to the Federal Court for a declaration that:

(a) apart of the organisation, including:

(i) abranch or part of abranch of the organisation; or
(ii) acollective body of the organisation or a branch of the
organisation;

has ceased to exist or function effectively and there are no
effective means under the rules of the organisation or branch
by which it can be reconstituted or enabled to function
effectively; or

(b) an office or position in the organisation or a branch of the
organisation is vacant and there are no effective means under
the rules of the organisation or branch to fill the office or
position;

and the Court may make a declaration accordingly.

(2) Where the Court makes a declaration under subsection (1), the
Court may, by order, approve a scheme for the taking of action by
a collective body of the organisation or a branch of the
organisation, or by an officer or officers of the organisation or a
branch of the organisation:
(a) for the reconstitution of the branch, the part of the branch or
the collective body; or
(b) to enable the branch, the part of the branch or the collective
body to function effectively; or

(c) for thefilling of the office or position.
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(3) Where an order is made under this section, the Court may give any
ancillary or consequential directionsit considers appropriate.

(4) The Court must not make an order under this section unlessit is
satisfied that the order would not do substantial injustice to the
organisation or any member of the organisation.

(5) The Court may determine:

() what notice, summons or rule to show cause isto be givento
other persons of the intention to make an application or an
order under this section; and

(b) whether and how the notice, summons or rule should be
given or served and whether it should be advertised in any

newspaper.

(6) Anorder or direction of the Court under this section, and any
action taken in accordance with the order or direction, has effect in
spite of anything in the rules of the organisation or a branch of the
organisation.

(7) The Court must not under this section approve a scheme involving
provision for an election for an office unless the scheme provides
for the election to be held by a direct voting system or a collegiate
electoral system.
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Part 3—Financial assistance and costs
Division 1—Financial assistance

324 Authorisation of financial assistance

(1) Subject to this Division, the Minister may, on application made by
a person under subsection (2), authorise payment by the
Commonwealth to the person of financial assistancein relation to
the whole or part of the person’s relevant costs, if the Minister is
satisfied:

(a) that hardship islikely to be caused to the person if the
application is refused; and

(b) that in all the circumstancesit is reasonable that the
application should be granted.

(2) An application may be made to the Minister for financial assistance
under this Division by the following persons (other than
organisations) in the following circumstances:

(a) aperson who made an application under section 163, 164 or
164A, where the Federal Court granted arule calling on
another person, or an organisation, to show cause why an
order should not be made under section 163, 164 or 164A in
relation to the other person or organisation;

(b) aperson who was a party, otherwise than as an applicant, to a
proceeding under section 163, 164 or 164A,;

(c) aperson who made an application under section 164, where
the Federal Court made an interim order under subsection
164(4);

(d) aperson who applied for an inquiry into an election, where
the Federal Court found that an irregularity happened;

(e) aperson who applied for an inquiry into an election, where
the Federal Court certified under subsection 325(1) that the
person acted reasonably in applying;

(f) aperson who incurred costsin relation to an inquiry into an
election, other than a person who applied for the inquiry;

(g) amember of an organisation who made an application under
subsection 215(5), where the Federal Court declared that the
person the subject of the application was not eligibleto be a
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candidate for election or to be elected or appointed or had
ceased to hold office;

(h) amember of an organisation who made an application under
subsection 215(5), where the Federal Court certified under
subsection 325(2) that the member acted reasonably in
making the application;

(j) aperson who incurred costsin relation to an application
made under subsection 215(5), other than the person who
made the application;

(k) aperson who made an application to the Federal Court under
section 216 or 217, where, on the application, the Federal
Court granted the person leave under paragraph 216(2)(a) or
217(2)(a) or refused the person leave under paragraph
216(2)(b) or 217(2)(b);

(m) aperson who applied for an inquiry into a ballot under Part 2
of Chapter 3, where the Federal Court found that an
irregularity happened;

(n) aperson who applied for an inquiry into a ballot under Part 2
of Chapter 3, where the Federal Court certified under
subsection 325(3) that the person acted reasonably in
applying;

(0) aperson who incurred costs in relation to an inquiry into a
ballot under Part 2 of Chapter 3, other than the person who
applied for the inquiry;

(0a) aperson who was a party to a proceeding under Part 3 of
Chapter 3;

(p) aperson who was a party to a proceeding under Part 2 of
Chapter 11;

(9) aperson who made an application under section 167, where
the Federal Court granted arule calling on another person, or
an organisation, to show cause why an order should not be
made under subsection 167(2) in relation to the other person
or organisation.

(3) Insubsection (1), relevant costs means:

(a) inthe case of a person referred to in paragraph (2)(a), (c), (k)
or (g)—the costs incurred by the person in relation to the
application concerned; or

(b) inthe case of a person referred to in paragraph (2)(b) or (p)—
the costs incurred by the person in relation to the proceeding
concerned; or
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(c) inthe case of aperson referred to in paragraph (2)(d), (e),
(m) or (n)—the costsincurred by the person in relation to the
inquiry concerned; or

(d) inthe case of a person referred to in paragraph (2)(f), (j) or
(0)—the costs referred to in that paragraph; or

(e) inthe case of amember of an organisation referred to in
paragraph (2)(g) or (h)—the costs incurred by the member in
relation to the application concerned.

325 Federal Court may certify that application was reasonable

(1) Where aperson has applied for an inquiry into an election but the
Federal Court does not find that an irregularity happened, the Court
may certify for the purposes of this Division that the person acted
reasonably in applying.

(2) Where amember of an organisation has made an application under
subsection 215(5) but the Federal Court does not declare that the
person who is the subject of the application was not eligibleto be a
candidate or to be elected or appointed or had ceased to hold
office, the Court may certify for the purposes of this Division that
the member acted reasonably in making the application.

(3) Where aperson has applied for an inquiry into a ballot under Part 2
(amalgamation) or Part 3 (withdrawal from amalgamation) of
Chapter 3 but the Federal Court does not find that an irregularity
happened, the Court may certify that the person acted reasonably in

applying.
326 Applicationsunder sections 163, 164, 164A and 167

(1) The Minister may refuse an application made by a person referred
to in paragraph 324(2)(a), (b), (c) or (q) if satisfied that:

(a) the order sought in the proceeding concerned is the same or
substantially the same as an order obtained or sought in
another relevant proceeding and the proceeding involves the
determination of the same or substantially the same questions
of fact or law or mixed fact and law as were or are involved
in the determination of the other relevant proceeding; or

(b) it would be contrary to the interests of justice to grant
financial assistance to the applicant in relation to the
proceeding concerned.
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(2) In subsection (1):

other relevant proceeding means a proceeding that:

(a) wasingtituted, whether before or after the commencement of
this section, before the institution of the proceeding in
relation to which the application referred to in that subsection
was made; and

(b) has been heard and determined by, or is pending before, the
Federal Couirt.

(3) Where the Minister authorises the payment of financial assistance
on application made by a person referred to in paragraph 324(2)(a),
(b), (¢), or (q), subsections (4) and (5) of this section apply.

(4) The Minister may:
(@) specify the amount, or determine from time to time the
amounts, to be paid; or
(b) authorise the payment of such amount asis determined, or
such amounts as are determined from time to time, under
directions of the Minister.

(5) The Minister may authorise payment to be made by the
Commonwealth before or after the hearing or determination by the
Federa Court of the proceeding concerned.

327 Feesfor 2 counsel not normally to be paid

Nothing in this Division authorises a payment in relation to fees of
more than one counsel appearing for the person applying for
financial assistance unless 2 or more counsel appeared, or are to
appear, for any other person at the hearing concerned.

328 Powers of Federal Court not affected

Nothing in this Division limits the power of the Federal Court to
make an order asto the costs of proceedings before the Court.
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Division 2—Costs

329 Costsonly where proceeding instituted vexatiously etc.

(1) A personwho isa party to aproceeding (including an appeal) in a
matter arising under this Schedule must not be ordered to pay costs
incurred by any other party to the proceeding unless the person
instituted the proceeding vexatiously or without reasonable cause.

(2) Insubsection (1):

costsincludes all legal and professional costs and disbursements
and expenses of withesses.
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Part 4—Inquiriesand investigations

330 Registrar or staff may makeinquiries

(1) A Registrar, or another Registry official on behalf of a Registrar,
may make inquiries as to whether the following are being complied
with:

(a) Part 3 of Chapter 8;

(b) the reporting guidelines made under that Part;

(c) regulations made for the purposes of that Part;

(d) rulesof areporting unit relating to its finances or financial
administration.

(2) A Registrar, or another Registry official on behalf of a Registrar,
may make inquiries as to whether a civil penalty provision (see
section 305) has been contravened.

(3) The person making the inquiries may take such action as he or she
considers necessary for the purposes of making the inquiries.
However, he or she cannot compel a person to assist with the
inquiries under this section.

331 Registrar may conduct investigations

(1) If aRegistrar is satisfied that there are reasonable grounds for
doing so, the Registrar may conduct an investigation as to whether:

(a) aprovision of Part 3 of Chapter 8 has been contravened; or

(b) the reporting guidelines made under that Part have been
contravened; or

(c) aregulation made for the purposes of that Part has been
contravened; or

(d) aruleof areporting unit relating to its finances or financia
administration has been contravened.

(2) If aRegistrar is satisfied that there are reasonable grounds for
doing so, the Registrar may conduct an investigation as to whether
acivil penalty provision (see section 305) has been contravened.

(3) A Registrar may also conduct an investigation in the circumstances
Set out in the regulations.
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(4) Where, having regard to matters that have been brought to noticein
the course of, or because of, an investigation under subsection (1)
or (2), aRegistrar forms the opinion that there are grounds for
investigating the finances or financial administration of the
reporting unit, the Registrar may make the further investigation.

(5 Aninvestigation may, but does not have to, follow inquiries under
section 330.

332 Investigations arising from auditor’sreport

(1) Subject to subsection (2), a Registrar must:
(@) where the documents lodged in the Industrial Registry under
section 268 include a report of an auditor setting out any:
(i) defect or irregularity; or
(ii) deficiency, failure or shortcoming; and
(b) where for any other reason the Registrar considersthat a

matter revealed in the documents should be investigated—
investigate the matter.

(2) The Registrar is not required to investigate the mattersraised in the
report of the auditor if:

(a) the defect, irregularity, deficiency, failure or shortcoming
consists solely of the fact that the organisation concerned has
kept financial records for its membership subscriptions
separately on a cash basis as provided in subsection 252(4);
or

(b) after consultation with the reporting unit and the auditor, the
Registrar is satisfied that the matters are trivial or will be
remedied in the following financial year.

(3) Where, having regard to matters that have been brought to notice in
the course of, or because of, an investigation under subsection (1),
a Registrar forms the opinion that there are grounds for
investigating the finances or the financial administration of the
reporting unit, the Registrar may make the further investigation.

333 Investigations arising from request from members

(1) Where documents have been lodged in the Industrial Registry
under section 268, at |least:
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(a) if the reporting unit has more than 5,000 members—250
members; or

(b) inany other case—5% of the members of the reporting unit;

may request a Registrar to investigate the finances and the financial
administration of the reporting unit.

(2) Onreceipt of arequest under subsection (1), a Registrar must
investigate the finances and the financial administration of the
reporting unit concerned. The Registrar, in conducting the
investigation, is not limited to the most recent financial year for
which documents have been lodged and may investigate years for
which documents are yet to be lodged.

(3) Wherethe Registrar receives more than one request in relation to a
reporting unit during afinancial year, the Registrar is only required
to conduct one investigation but may conduct more than one
investigation.

334 Investigationsarising from referral under section 278

If amatter is referred to the Industrial Registrar under section 278,
the Industrial Registrar must ensure that a Registrar conducts an
investigation.

335 Conduct of investigations

(1) This section appliesto:
(a) adesignated officer or employee of the reporting unit
concerned; and

(b) aformer designated officer or employee of the reporting unit;
and

(c) aperson who held the position of auditor of the reporting unit
during the period that is the subject of the investigation;

if a Registrar has reason to believe that the person:
(d) hasinformation or adocument that isrelevant to the
investigation; or
(e) iscapable of giving evidence which the Registrar has reason
to believe is relevant to the investigation.

(2) For the purpose of making an investigation, the Registrar may, by
written notice, require the person:
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(a) to giveto the Registrar, within the period (being a period of
not less than 14 days after the notice is given) and in the
manner specified in the notice, any information within the
knowledge or in the possession of the person; and

(b) to produce or make available to the Registrar, at a reasonable
time (being atime not less than 14 days after the noticeis
given) and place specified in the notice, any documentsin the
custody or under the control of the person, or to which he or
she has access; and

(c) to attend before the Registrar, at areasonable time (being a
time not less than 14 days after the notice is given) and place
specified in the notice, to answer questions relating to matters
relevant to the investigation, and to produce to the Registrar
al records and other documentsin the custody or under the
control of the person relating to those matters.

(3) A noticerequiring a person to attend must state that the person may
be accompanied by another person. The other person may be, but
does not have to be, alawyer.

336 Action following an investigation

(1) If, at the conclusion of an investigation, the Registrar who
conducted the investigation is satisfied that the reporting unit
concerned has contravened:

(a) aprovision of Part 3 of Chapter 8; or
(b) the reporting guidelines; or
(c) aprovision of the regulations; or

(d) arule of the reporting unit relating to the finances or
financial administration of the reporting unit;

the Registrar must notify the reporting unit accordingly.

(2) Inaddition to taking action under subsection (1), the Industrial
Registrar may do al or any of the following:

(a) issue anotice to the reporting unit requesting that the
reporting unit take specified action, within a specified period,
to rectify the matter;

(b) apply to the Federal Court for an order under Part 2 of
Chapter 10 (civil penalty provisions);

(c) refer the matter to the Director of Public Prosecutions for
action in relation to possible criminal offences.

Workplace Relations Act 1996 279



Schedule 1 Registration and Accountability of Organisations
Chapter 11 Miscellaneous
Part 4 Inquiries and investigations

Section 337

Note: In appropriate circumstances, the Registrar may also make a
determination in accordance with section 247 (determination of
reporting units).

(3) The Registrar may, on application by the reporting unit, extend any
periods specified in the notice issued under subsection (2).

(4) The reporting unit must comply with the request made in the notice
issued under subsection (2).

(5) The Federal Court may, on application by the Registrar, make such
orders as the Court thinks fit to ensure that the reporting unit
complies with subsection (4).

337 Offencesin relation to investigation by Registrar

(1) A person commits an offenceif:
(@) the person does not comply with:
(i) arequirement under subsection 335(2) to attend before a
Registrar; or
(if) arequirement under subsection 335(2) to give
information or produce a document; or
(b) the person givesinformation, or produces a document, in
purported compliance with a requirement under subsection
335(2), and the person knows, or is reckless as to whether,
the information or document is false or misleading; or
(c) when attending before a Registrar in accordance with a
requirement under subsection 335(2), the person makes a
statement, whether orally or in writing, and the person
knows, or is reckless as to whether, the statement isfalse or
misleading.

Maximum penalty: 30 penalty units.
(2) Strict liability applies to paragraph (1)(a).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Paragraph (1)(a) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) A personisnot excused from giving information, or producing a
document, that the person is required to give or produce under
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)

subsection 335(2) on the ground that the information, or the
production of the document, might tend to incriminate the person
or expose the person to a penalty.

However:
(a) giving theinformation or producing the document; or
(b) any information, document or thing obtained as a direct or
indirect consequence of giving the information or producing
the document;
is not admissible in evidence against the person in criminal
proceedings or proceedings that may expose the person to a
penalty, other than proceedings under, or arising out of,
paragraph (1)(b) or (c).
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Part 4A—Protection for whistleblowers

337A Disclosures qualifying for protection under thisPart

A disclosure of information by a person (the discloser) qualifies for
protection under this Part if:

(a) thediscloser isone of the following:

(i) an officer of an organisation, or of a branch of an
organisation;

(if) an employee of an organisation, or of a branch of an
organisation;

(iii) amember of an organisation, or of abranch of an
organisation; and

(b) thedisclosureis made to one of the following:
(i) aRegidtrar;

(ii) the Employment Advocate;

(iii) the Australian Building and Construction
Commissioner;

(iv) an Australian Building and Construction Inspector;

(v) aworkplace inspector; and

(c) thediscloser informs the person to whom the disclosureis
made of the discloser’ s name before making the disclosure;
and

(d) the discloser has reasonable grounds to suspect that the
information indicates that:

(i) the organisation, or a branch of the organisation, has, or
may have, contravened a provision of this Schedule or
this Act; or

(if) an officer or employee of the organisation, or of a
branch of the organisation, has, or may have,
contravened a provision of this Schedule or this Act;
and

(e) the discloser makes the disclosure in good faith.
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337B Disclosurethat qualifiesfor protection not actionable etc.

(1) If aperson makes adisclosure that qualifies for protection under
this Part:

(a) the person is not subject to any civil or criminal liability for
making the disclosure; and

(b) no contractual or other remedy may be enforced, and no
contractual or other right may be exercised, against the
person on the basis of the disclosure.

Note: This subsection does not provide that the person is not subject to any
civil or criminal liability for conduct of the person that is revealed by
the disclosure.

(2) Without limiting subsection (1):
(8) the person has qualified privilege (see subsection (3)) in
respect of the disclosure; and

(b) acontract to which the person is a party may not be
terminated on the basis that the disclosure constitutes a
breach of the contract.

(3) For the purpose of paragraph (2)(a), qualified privilege, in respect
of the disclosure, means that the person:
(a) hasqualified privilegein proceedings for defamation; and
(b) isnot, in the absence of malice on the person’s part, liable to
an action for defamation at the suit of a person;
in respect of the disclosure.

(4) For the purpose of paragraph (3)(b), maliceincludesill will to the
person concerned or any other improper motive.

(5) Thissection does not limit or affect any right, privilege or
immunity that a person has, apart from this section, as a defendant
in proceedings, or an action, for defamation.

337C Victimisation prohibited

Actually causing detriment to another person

(1) A person (thefirst person) contravenes this subsection if:
(a) thefirst person engagesin conduct; and

(b) thefirst person’s conduct causes any detriment to another
person (the second person); and
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(c) thefirst person intends that his or her conduct cause
detriment to the second person; and

(d) thefirst person engagesin hisor her conduct because the
second person or athird person made a disclosure that
qualifies for protection under this Part.

Threatening to cause detriment to another person

(2) A person (the first person) contravenes this subsection if:

(a) thefirst person makes to another person (the second person)
athreat to cause any detriment to the second person or to a
third person; and

(b) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isrecklessasto causing the second person to fear that
the threat will be carried out; and

(c) thefirst person makes the threat because a person:

(i) makesadisclosure that qualifiesfor protection under
this Part; or

(i) may make a disclosure that would qualify for protection
under this Part.

Officers and employees involved in contravention

(3) If an organisation, or a branch of an organisation, contravenes
subsection (1) or (2), any officer or employee of the organisation,
or abranch of the organisation, who isinvolved in that
contravention contravenes this subsection.

Threats

(4) For the purpose of subsection (2), athreat may be:
(a) expressorimplied; or
(b) conditional or unconditional.

Involvement in a contravention

(5) For the purpose of subsection (3), apersonisinvolvedin a
contravention if, and only if, the person:
(a) has aided, abetted, counselled or procured the contravention;
or
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(b) hasinduced, whether by threats or promises, the
contravention; or

(c) hasbeeninany way, by act or omission, directly or
indirectly, knowingly concerned in, or party to, the
contravention; or

(d) has conspired with othersto effect the contravention.

Offence for contravening subsection (1), (2) or (3)

(6) A person commits an offence if the person contravenes
subsection (1), (2) or (3).

Maximum penalty: 25 penalty units or imprisonment for 6
months, or both.

(7) Inaprosecution for an offence that relates to a contravention of
subsection (2), it is not necessary to prove that the person
threatened actually feared that the threat would be carried out.

337D Right to compensation

If:
(a) aperson (the person in contravention) contravenes
subsection 337C(1), (2) or (3); and
(b) aperson (the victim) suffers damage because of the
contravention;
the person in contravention is liable to compensate the victim for
the damage.
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Part 4B—Functions and power s of the Commission

337E Additional functions and powers

The functions and powers conferred on the Commission by a
provision of this Part or this Schedule are in addition to those
conferred on the Commission by Division 4 of Part 3 of the
Workplace Relations Act.

337F Powersof inspection

(1) For the purpose of, or in relation to, the exercise of another power,
or the performance of afunction, conferred by this Schedule, a
member of the Commission may at any time during working hours:

(a) enter prescribed premises; and

(b) inspect or view any work, material, machinery, appliance,
article, document or other thing on the prescribed premises;
and

(c) interview, on the prescribed premises, any employee who is
usually engaged in work on the prescribed premises.

(2) Inthissection:

prescribed premises means premises on which or in relation to
which:

() anindustry iscarried on; or

(b) work isbeing, or has been done, or commenced; or

(c) anaward or an order of the Commission has been made; or
(d) acaollective agreement isin operation.

337G Partiesto proceedings

The Commission may direct that parties be joined or struck out as
parties to proceedings under this Schedule.

337H Kindsof orders

The orders that the Commission may make under this Schedule
include the following:
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(a) ordersby consent of the parties to the proceedings;

(b) provisional or interim orders;

(c) ordersincluding, or varying ordersto include, a provision to
the effect that engaging in conduct in breach of a specified
term of the order is to be taken to constitute the commission
of a separate breach of the term on each day on which the
conduct continues.

337J Rdlief not limited to claim

In making an order in proceedings under this Schedule, the
Commission is not restricted to the specific relief claimed by the
parties concerned, but may include in the order anything which the
Commission considers necessary or expedient for the purposes of
dealing with the proceedings.

337K Publishing orders

(1) If the Commission makes an order under this Schedule, the
Commission must promptly:
(a) reducethe order to writing that:
(i) issigned by at least one member of the Commission;
and
(if) showsthe day on whichitissigned; and
(b) giveto aRegistrar:
(i) acopy of the order; and
(i) alist specifying each party who appeared at the hearing
of the proceeding concerned.

(2) The Commission must ensure that an order under this Schedule is
expressed in plain English and is easy to understand in structure
and content.

(3) A Registrar who receives a copy of an order under subsection (1)
must promptly:
(a) provide acopy of:
(i) the order; and
(ii) any written reasons received by the Registrar for the
order;
to each party shown on the list given to the Registrar under
subparagraph (1)(b)(ii); and
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(b) ensurethat copies of each of the following are available for
inspection at each registry:
(i) the order;
(ii) any written reasons received by the Registrar for the
order.

(4) The Industrial Registrar must ensure that the following are
published as soon as practicable:
(a) an order under this Schedule;
(b) any written reasons for the order that are received by the
Registrar.

(5) If amember of the Commission ceases to be a member:
(a) after an order under this Schedule has been made by the
Commission constituted by the member; but
(b) before the order has been reduced to writing or before it has
been signed by the member;
a Registrar must reduce the order to writing, sign it and seal it with
the seal of the Commission, and the order has effect asif it had
been signed by the member of the Commission.
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Part 5—Jurisdiction of the Federal Court of Australia

338 Jurisdiction of Federal Court

(1) The Federal Court has jurisdiction with respect to matters arising
under this Schedule in relation to which:

(a) applications may be made to it under this Schedule; or

(b) actions may be brought in it under this Schedule; or

(c) questions may be referred to it under this Schedule or the
Workplace Relations Act; or

(d) penalties may be sued for and recovered under this Schedule;
or

(e) prosecutions may be instituted for offences against this
Schedule.

(2) For the purposes of section 44 of the Judiciary Act 1903, the
Federal Court istaken to have jurisdiction with respect to any
matter in which awrit of mandamus or prohibition or an injunction
is sought against an officer or officers of the Commonwealth
holding office under the Workplace Relations Act and exercising
powers or functionsin relation to matters arising under this
Schedule.

Note: Section 44 of the Judiciary Act 1903 gives the High Court of Australia

power to remit a matter to afederal court that has jurisdiction with
respect to that matter.

(3) The Federal Court has jurisdiction with respect to matters remitted
to it under section 44 of the Judiciary Act 1903.

339 Exclusivejurisdiction

(1) Subject to this Schedule, the jurisdiction of the Federal Court in
relation to an act or omission for which an organisation or member
of an organisation is liable to be sued, or to be proceeded against
for a pecuniary penalty, is exclusive of the jurisdiction of any other
court created by the Parliament or any court of a State or Territory.

(2) Thejurisdiction of the Federal Court in relation to matters arising
under section 163, 164, 164A, 164B or 167 or Part 3 of Chapter 7
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isexclusive of thejurisdiction, or any similar jurisdiction, of a
State industrial authority.

340 Exerciseof Court’soriginal jurisdiction

(D

)

©)

The jurisdiction of the Federal Court under this Schedule isto be
exercised by a Full Court in relation to:
(d) mattersin relation to which applications are made to the
Court under section 28 (cancellation of registration); and
(@) mattersin relation to which applications are made to the
Court under subsection 109(1) (giving effect to withdrawal of
constituent part from amalgamated organisation); and
(ab) mattersin relation to which applications are made to the
Court under subsection 118(2) (giving effect to requirement
to take necessary steps in relation to withdrawal from
amalgamation); and
(ac) mattersin relation to which applications are made to the
Court under subsection 125(1) (resolving difficultiesin
relation to application of Part 3 of Chapter 3 to a matter); and
(ad) mattersin relation to which applications are made to the
Court under subsection 128(1) (validation of certain acts
done for purposes of proposed or completed withdrawal from
amalgamation); and
(ae) mattersin relation to which applications are made to the
Court under subsection 129(1) (invalidity in proposed or
completed withdrawal from amalgamation); and
(b) mattersin which awrit of mandamus or prohibition or an
injunction is sought against:
(i) aPresidential member; or
(ii) officers of the Commonwealth at least one of whomisa
Presidential member.

Subsection (1) does not require the jurisdiction of the Court to be
exercised by a Full Court in relation to a prosecution for an offence
merely because the offence relates to a matter to which that
subsection applies.

Subsection (1) does not, in relation to matters referred to in that
subsection, require the jurisdiction of the Court to be exercised by
a Full Court to:

(a) join or remove a party; or
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(b) make an order (including an order for costs) by consent
disposing of a matter; or
(c) make an order that a matter be dismissed for want of
prosecution; or
(d) make an order that a matter be dismissed for:
(i) failureto comply with adirection of the Court; or
(i) failure of the applicant to attend a hearing relating to the
matter; or
(e) vary or set aside an order under paragraph (c) or (d); or
(f) givedirections about the conduct of a matter, including
directions abouit:
(i) the use of written submissions; and
(ii) limiting the time for oral argument.

(4) The Rules of Court may make provision enabling the powers
mentioned in subsection (3) to be exercised, subject to conditions
prescribed by the Rules, without an oral hearing.

341 Reference of proceedingsto Full Court

(1) At any stage of aproceeding in a matter arising under this
Schedule, a single Judge exercising the jurisdiction of the Federal
Court:

(8) may refer aquestion of law for the opinion of a Full Court;
and

(b) may, of the Judge’' s own motion or on the application of a
party, refer the matter to a Full Court to be heard and
determined.

(2) If aJudge refers amatter to a Full Court under subsection (1), the
Full Court may have regard to any evidence given, or arguments
adduced, in the proceeding before the Judge.

342 Appeal tothe Court from certain judgments

In spite of section 24 of the Federal Court Act 1976, an appedl
does not lieto aFull Court from ajudgment by asingle Judgein an
inquiry referred to in section 69, 108 or 201 except in accordance
with leave given by the Court.
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Part 6—Other

343 Delegation by Minister

The Minister may, in writing, delegate to:
(@) the Secretary of the Department; or
(b) an SES employee or acting SES employes;
al or any of the Minister’s powers under this Schedule.

344 Conduct by officers, directors, employees or agents

(1) Whereit isnecessary to establish, for the purposes of this
Schedule, the state of mind of abody corporate in relation to
particular conduct, it is sufficient to show:

(a) that the conduct was engaged in by an officer, director,
employee or agent of the body corporate within the scope of
his or her actual or apparent authority; and

(b) that the officer, director, employee or agent had the state of
mind.

(2) Any conduct engaged in on behalf of abody corporate by:

(8 an officer, director, employee or agent of the body corporate
within the scope of his or her actual or apparent authority; or
(b) any other person at the direction or with the consent or
agreement (whether express or implied) of an officer,
director, employee or agent of the body corporate, where the
giving of the direction, consent or agreement is within the
scope of the actual or apparent authority of the officer,
director, employee or agent;
istaken, for the purposes of this Schedule, to have been engaged in
also by the body corporate.

(3) A referencein this section to the state of mind of a person includes
areference to the knowledge, intent, opinion, belief or purpose of
the person and the person’ s reasons for the intent, opinion, belief or
purpose.

Note: Section 6 of this Schedule defines this Schedule to include the
regulations.
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345 Right to participatein ballots

(1) Subject to reasonable provisionsin the rules of an organisationin
relation to enrolment, every financial member of the organisation
has aright to vote at any ballot taken for the purpose of submitting
amatter to a vote of the members of the organisation, or of a
branch, section or other division of the organisation in which the
member isincluded.

(2) This section does not apply to protected action ballots ordered
under Division 4 of Part 9 of the Workplace Relations Act.

346 Requests by membersfor information concerning elections and
certain ballots

(1) A financia member of an organisation may, by notice in writing,
reguest the returning officer:
(a) inrelation to an election for an office or other position in the
organisation or a branch of the organisation; or
(b) inrelationto aballot taken for the purpose of submitting a
matter to a vote of the members of an organisation or a
branch of the organisation;
to provide to the member specified information for the purpose of
determining whether there has been an irregularity in relation to the
election or ballot, and the returning officer must not unreasonably
withhold the information.

(2) This section does not apply to protected action ballots ordered
under Division 4 of Part 9 of the Workplace Relations Act.

347 Providing copy of rulesor list of offices etc. on request by
member

(1) If amember of an organisation requests the organisation, or a
branch of the organisation, to provide to the member:

(a) acopy of the rules of the organisation or branch; or

(b) acopy of any amendments of the rules made since a
specified time; or

(c) acopy of thelist of the offices, or of the persons holding the
offices, of an organisation or branch lodged in the Industrial
Registry on behalf of the organisation under subsection
233(1);
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the organisation or branch (as the case requires) must provide a
copy to the member and, subject to the regulations, must provide
the copy free of charge.

Note: This subsection is acivil penalty provision (see section 305).

(2) A request under this section:

(8 must be made to the secretary, or a person performing (in
whole or part) the duties of secretary, of the organisation or
branch concerned; and

(b) must be in writing; and

(c) must specify the period (of not less than 14 days) within
which the relevant copy must be provided.

(3) Anorganisation or branch whose rules or list of offices, or of the
persons holding the offices, are available on the Internet must
inform a member seeking a copy of that fact. However, informing
the member of that fact does not affect the organisation’s or
branch’ s other obligations under this section and the regulations.

(4) Theregulations may:
(@) prescribe the manner in which arequest under this section
must be made; and

(b) prescribe the time within which the organisation or branch
must respond to the request; and

(c) prescribe the form or formsin which a copy of the rules,
amendments or list of offices, or of the persons holding the
offices, may be provided; and

(d) prescribe fees that may be charged by an organisation or
branch for providing a copy of the rules or amendmentsto a
member if that member has been provided with a copy of the
same rules or amendments free of charge within the past 3
years, and

(e) prescribe feesthat may be charged by an organisation or
branch for providing a copy of alist of officesto a member if
that member has already been provided with a copy of the
same list free of charge.

348 Certificate asto member ship of organisation

A certificate of a Registrar stating that a specified person was at a
specified time a member or officer of a specified organisation or a
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specified branch of a specified organisation is, in al courts and
proceedings, evidence that the facts are as stated.

349 List of officersto be evidence

A list of the officers of an organisation or a branch of an
organisation lodged in the Industrial Registry on behalf of the
organisation, or acopy of any such list certified by a Registrar, is
evidence that the persons named in the list were, on the day when
the list was lodged, officers of the organisation or branch.

350 Unauthorised collection of money

(1) A person commits an offenceif:

(a) the person makes arepresentation that the personis
authorised to collect money on behalf of an organisation; and

(b) the person knows the representation is false.
Maximum penalty: 20 penalty units.

(2) A person commits an offenceif:
(a) the person collects money on behalf of an organisation; and
(b) the person knows that he or she does not have authority to do
S0.

Maximum penalty: 20 penalty units.

351 Noimprisonment in default

In spite of the provisions of any other law, a court may not direct
that a person is to serve a sentence of imprisonment in default of
the payment of afine or other pecuniary penalty imposed under
this Schedule.

352 Jurisdiction of courtslimited asto area

(1) For the purposes of this Schedule, a court of a State or Territory
whose jurisdiction is limited, as to subject matter or parties, to any
part of a State or Territory is taken to have jurisdiction throughout
the State or Territory.

(2) Onthe hearing of a proceeding in acourt for the recovery of a
penalty, fine, fee, levy or due, the court may, if in the interests of
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justice it considers appropriate, adjourn the hearing to a court of

competent jurisdiction to be held at some other place in the same
State or Territory.

353 Public sector employer to act through employing authority

In spite of anything to the contrary in this Schedule, the Workplace
Relations Act or any other law, the employer of an employee
engaged in public sector employment must, for the purposes of this
Schedule and the Rules of the Commission, act only by an
employing authority of the employee acting on behalf of the
employer and, in particular:

(a) anything done by an employing authority of an employee has
effect, for those purposes, asif it had been done by the
employer of the employee; and

(b) anything served on, or otherwise given or notified to, an
employing authority of an employee has effect, for those
purposes, asif it had been served on, or given or notified to,
the employer of the employee.

354 Proceedings by and against unincor porated clubs

(D)

)

©)

For the purposes of this Schedule, the treasurer of aclub is taken to
be the employer of a person employed for the purposes or on

behalf of the club, and any proceeding that may be taken under this
Schedule by or against the club may be taken by or against the
treasurer on behalf of the club.

The treasurer is authorised to retain out of the funds of the club
sufficient money to meet payments made by the treasurer on behalf
of the club under this section.

In this section:
club means an unincorporated club.

treasurer includes a person having possession or control of any
funds of aclub.
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355 Inspection of documents etc.

All documents and other things produced in evidence before the
Commission may be inspected by the Commission or by such other
parties as the Commission allows.

356 Trade secretsetc. tendered as evidence

(D

)

©)

(4)

©)

(6)

In a proceeding before the Federal Court or the Commission:
(a) the person entitled to atrade secret may object that
information tendered as evidence relates to the trade secret;
or

(b) awitness or party may object that information tendered as
evidence relates to the profits or financial position of the
witness or party.

Where an objection is made under subsection (1) to information
tendered as evidence, the information may only be given as
evidence under adirection of the Federal Court or Commission.

If information is given as evidence under subsection (2), it must
not be published in any newspaper, or otherwise, unless the Federal
Court or Commission, by order, permits the publication.

Where the Federal Court or Commission directs that information
relating to atrade secret or to the profits or financial position of a
witness or party isto be given in evidence, the evidence must be
taken in private if the person entitled to the trade secret, or the
witness or party, regquests.

The Federal Court or Commission may direct that evidence given
in aproceeding before it, or the contents of a document produced
for inspection, must not be published.

A person commits an offence if the person gives as evidence, or
publishes, any information in contravention of this section or a
direction given under this section.

Maximum penalty: 20 penalty units.
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357 Application of penalty

A court that imposes a pecuniary penalty under this Schedule
(other than a penalty for an offence) may order that the penalty, or
apart of the penalty, be paid to:

(@) the Commonwealth; or

(b) an organisation; or

(c) another person.

358 Enforcement of penaltiesetc.

(1) Where acourt has:

(a) imposed a pecuniary penalty under this Schedule (other than
apenalty for an offence); or

(b) ordered the payment of costs or expenses,
a certificate signed by a Registrar, specifying the amount payable
and by whom and to whom respectively it is payable, may befiled
in the Federal Court or in any other court of competent jurisdiction.

(2) A certificate filed in a court under subsection (1) isenforceablein
all respects asafina judgment of the court in which it isfiled.

(3) Where there are 2 or more creditors under a certificate, process
may be issued separately by each creditor for the enforcement of
the certificate asif there were separate judgments.

359 Regulations

General power

(1) The Governor-General may make regulations prescribing all
matters:

() required or permitted by this Schedule to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Schedule.

Soecific matters on which regulations may be made

(2) The mattersin relation to which the Governor-General may make
regulations include, but are not limited to:
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(a) the manner in which, and the time within which, applications,
submissions and objections under this Schedule may be made
and dealt with; and

(b) thefeesto be charged in relation to proceedings under this
Schedule; and

(c) the manner in which, and the time within which, the AEC
must give post-election and post-ballot reports; and

(d) requiring, or authorising a particular person to require, the
providing by all or any organisations of information relating
to matters relevant to the conduct of elections for officesin
organisations and branches of organisations; and

(e) requiring the exhibiting, on the premises of an employer
bound by an order of the Commission under this Schedule, of
any of the terms of the order; and

(f) penalties not exceeding afine of 10 penalty units for offences
against the regulations; and

(g) pecuniary penalties not exceeding:

(i) inthe case of abody corporate—25 penalty units; or
(if) in any other case—5 penalty units;
for contravening civil penalty provisionsin the regulations.
Note: Regulations made under the Workplace Relations Act may also be
relevant to the operation of this Schedule. For example, regulations

about the Commission’s practice and procedure may be made under
section 846 of the Workplace Relations Act.

Regulations relating to payroll deduction facilities

(3) The Governor-General may also make regulations imposing
reguirements relating to payroll deduction facilities on:

() the Commonwealth in its capacity as an employer; and
(b) employerswho are congtitutional corporations.

Note: For the meaning of constitutional corporation, see section 6.

(4) Regulations referred to in subsection (3) may include, but are not
limited to:

(a) requirements that employers give employees information
about money received by the employer in relation to the
provision by the employer of payroll deduction facilities for
an organisation; and

(b) requirements that employers who provide payroll deduction
facilities inform employees who use or have used the
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facilitiesin relation to their membership of an organisation
that ceasing to use the facilities does not constitute
resignation from the organisation.
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Part 7—Complementary registration systems
Division 1—Application of this Part

360 Complementary registration systems

If:
(a) an organisation is divided into branches; and
(b) the operations of one of the branchesis confined to a

prescribed State or the operations of 2 or more of the
branches are each confined to a prescribed State; and

(c) the organisation proposes in accordance with this Part to
amalgamate with an associated body as defined by this Part
for the purpose of seeking the non-corporate registration of
the branch, or of any of the branches, referred to in
paragraph (b) under an Act of the State concerned that is, or
under Acts of the States concerned each of whichiis, a
prescribed State Act for the purposes of this Part;

then, in addition to the other provisions of this Schedule, this Part

applies to the organisation but so applies only in relation to the
branch or branches referred to in paragraph (c).
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Divison 2—Preliminary

361 Definitions
(1) InthisPart, unless the contrary intention appears:

amalgamation means the carrying out of arrangementsin relation
to an organisation and an associated body under whichitis
intended that:

(a) abranch of the organisation is to obtain non-corporate
registration under a prescribed State Act; and

(b) the associated body is to be de-registered under a prescribed
State Act; and

(c) members of the associated body who are not already
members of the organisation are to become members of the
organisation; and

(d) the property of the associated body is to become the property
of the organisation forming part of the branch fund of the
branch; and

(e) theliabilities of the associated body are to be satisfied from
the branch fund of the branch.

associated body, in relation to an organisation, means an
association registered under a prescribed State Act that is or
purports to be composed of substantially the same members, and
has or purports to have substantially the same officers, as a branch
of the organisation in the same State, including such an association
that has purported to function as a branch of the organisation.

State means a prescribed State.
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Division 3—Branch rules

362 Branch funds

(1) Therules of abranch of an organisation must provide for afund of
the branch that is to be managed and controlled under rules of the
branch, and must make provision in relation to the fund in
accordance with subsection (2).

(2) The branch fund isto consist of:

(a) real or personal property of which the branch of the
organisation, by the rules or by any established practice not
inconsistent with the rules, has, or in the absence of alimited
term lease, bailment or arrangement, would have, the right of
custody, control or management; and

(b) the amounts of entrance fees, subscriptions, fines, fees or
levies received by a branch, less so much of the amounts asis
payable by the branch to the organisation; and

(c) interest, rents, dividends or other income derived from the
investment or use of the fund; and

(d) asuperannuation or long service leave or other fund operated
or controlled by the branch for the benefit of its officers or
employees; and

(e) asick pay fund, accident pay fund, funeral fund, tool benefit
fund or similar fund operated or controlled by the branch for
the benefit of its members; and

(f) property acquired wholly or mainly by expenditure of the
money of the fund or derived from other assets of the fund;
and

(g) the proceeds of adisposa of parts of the fund.

(3) The Commission may grant to a branch of an organisation
exemption from this section or any provision of this section on the
ground that the branch’s rules make adequate and reasonable
provision for its funds, having regard to the organisation’s
functioning under this Schedule and the Workplace Relations Act
and its participation in any State workplace relations system.
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363 Obligations of Commission in relation to application under

(D)

)

©)

section 158

Subsections (2) and (3) apply in relation to the consideration by the
Commission of an application under section 158 for consent to a
change in the name, or an alteration of the eligibility rules, of an
organisation.

The Commission must, in addition to any other relevant matters,
have regard to:

(&) whether thereis, in relation to the organisation, an associated
body registered under a prescribed State Act; and

(b) whether the reason the change is sought is to enable the
organisation, in addition to representing members or staff
members under this Schedule or the Workplace Relations
Act, to represent under the State Act a class of persons who
would, if the change were consented to, become eligible for
membership.

In the case of an ateration to arule that may effect a changein the
class of persons eigible for membership of a branch of the
organisation that is registered under the law of a State, the
Commission must, before consenting, give notice of the proposed
change to the industrial registrar or similar officer appointed under
the law of the State in which the branch operates and, if so
reguested, consult with the industrial registrar or officer.

364 Branch autonomy

The rules of an organisation must provide for the autonomy of a
branch in matters affecting members of the branch only and
matters concerning the participation of the branch in a State
workplace relations system.

365 Organisation may participate in State systems

(1) Whereitisnot contrary to the rules of an organisation to do so, the

organisation may participate in workplace relations systems.

(2) For the purpose of participating, a branch of an organisation may

become registered under alaw of a State so long as that registration
does not involve the branch in becoming incorporated, or otherwise
becoming alegal entity, under the law of the State.
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(3) Where an organisation participates, its rules may provide that the
secretary of the branch of the organisation in the State is the person
to sue or to be sued under the law of the State in relation to any
acts or omissions arising from its participation.
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Division 4—Amalgamation of organisation and associated

body

366 Organisation and associated body may amalgamate

An organisation and an associated body may amalgamate in the
manner set out in this Division.

367 Procedurefor amalgamation

(1) The committee of management of an organisation and the
committee of management of the associated body must each pass a
resolution proposing amalgamation and specifying particulars of
the proposed amalgamation.

(2) Application must be made to the Commission by the organisation
for approval of the amalgamation.

(3) The application must be accompanied by a copy of any proposed
aterations of the rules of the organisation.

(4) If the rules of the organisation do not comply, subject to subsection
362(3), with Division 3 in respect of each branch for which the
organisation proposes to seek non-corporate registration under a
prescribed State Act, the proposed alterations must include
aterations necessary for the rules so to comply.

(5) The Commission must:
(a) determine what notice isto be given to other persons of the
application; and
(b) determine whether, on whom and how notice should be
served and whether it should be advertised in any newspaper;
and

(c) fix aperiod during which objections may be lodged.

(6) Objection may be made to the amalgamation, so far asit involves
an ateration of the eligibility rules of the organisation, by:

(a) another organisation; or
(b) amember of the associated body; or

(c) aregistered association in the State in which the associated
body functions;
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because there is another organisation to which the members of the
associated body, whose dligibility for membership would depend
on the alteration, could more conveniently belong.

(7) Objection may be made to the amalgamation by a member of the
organisation or of the associated body on the ground that:
(a) the provisions of this section have not been complied with; or
(b) the amalgamation would do substantial injustice to the
members of the organisation or associated body.

(8) If any objections are duly lodged or if the Commission otherwise
deems it advisable to do so, the Commission must:
(a) fix aday and place of hearing; and
(b) determineto whom and in what manner notice of the day and
place of the hearing shall be given.

(9) If the Commission:
(a) findsthat no duly made objection isjustified; and
(b) issatisfied that the provisions of this section have been
complied with; and
(c) issatisfied that the amalgamation would not do substantial
injustice to the members of the organisation or of the
associated body; and
(d) issatisfied that any proposed alterations of the rules of the
organisation:;
(i) comply with and are not contrary to this Schedule and
applicable awards; and
(ii) are not otherwise contrary to law; and
(iii) have been decided on under the rules of the
organisation;
the Commission must, subject to subsection (10), approve the
amal gamation and fix the day on which the amalgamation isto
take effect, but otherwise the Commission must refuse to approve
the amalgamation.

(10) The Commission must not approve an amalgamation unless the
Commission is satisfied as to arrangements made relating to
property and liabilities of the associated body.

(11) On the day on which the amalgamation takes effect, any ateration
of the rules of the organisation takes effect.
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(12) On the day on which the amalgamation takes effect, all members of
the associated body who are not already members of the
organisation but are or become, on that day, eligible for
membership of the organisation:

(a8) become members of the organisation; and

(b) areto betaken to have been members for the period ending
on that day during which they were members of the
associated body.
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Division 5—Exercise of Commission’s powers

368 Exercise of Commission’s powersunder thisPart

The powers of the Commission under this Part are exercisable only
by a Presidential Member.
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Clause 1

Schedule 2—Extra provisionsrelating to

Note:

definitions

See sections 4, 5, 6 and 7.

In the Act, unless the contrary intention appears:

flight crew officer means a person who performs (whether with or
without other duties) duties as a pilot, navigator or flight engineer
of aircraft, and includes a person being trained for the performance
of such duties.

maritime empl oyee means a person who is, or whose occupation is
that of, a master as defined in section 6 of the Navigation Act 1912,
a seaman as so defined or a pilot as so defined.

pilot, in relation to an aircraft, includes a pilot in command,
co-pilot or pilot of any other description.

ship includes a barge, lighter, hulk or other vessal.

stevedoring operations means.
(a) theloading or unloading of cargo into or from ships;

(b) theloading or unloading, into or from ships, of ships' stores,
coal or fuel oil (whether for bunkers or not), passengers
luggage or mails;

(c) the handling or storage of cargo or other goods at or adjacent
to awharf;

(d) thedriving or operation of mechanical appliances used in
relation to the loading or unloading of ships or with the
handling or storage of cargo or other goods at or adjacent to a
wharf; or

(e) haulage or trucking from ship to shed or shed to ship;
and includes:

(f) theremoval or replacing of beams or hatches;

(9) the handling of dunnage or ballast;

(h) the preparing or cleaning of holds; and
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Clause 1

() the preparation of gear for usein relation to the loading or
unloading of ships;
when that work is performed by a person who is a member, or has
applied for membership, of the Waterside Workers Federation of
Australia.

waterside worker means a person who accepts, or offers to accept,
employment for work in the loading or unloading of cargo into or
from ships, and includes a person who is a member, or has applied
for membership, of the Waterside Workers Federation of Australia
who accepts, or offers to accept, employment for work in:

(a) theloading or unloading, into or from ships, of ships' stores,
coa or fuel ail (whether for bunkers or not), passengers
luggage or mails;

(b) the handling or storage of cargo or other goods at or adjacent
to awharf;

(c) thedriving or operation of mechanical appliances used in
relation to the loading or unloading of ships or with the
handling or storage of cargo or other goods at or adjacent to a
wharf;

(d) haulage or trucking from ship to shed or shed to ship;

(e) theremoval or replacing of beams or hatches;

(f) the handling of dunnage or ballast;

(g) the preparing or cleaning of holds; or

(h) the preparation of gear for use in relation to the loading or
unloading of ships;

but does not include:

(1) personsworking in or alongside aship in relation to the
direction or checking of the work of waterside workers;

(k) members of the crew of a ship on the ship’s articles;
(m) members of the crew of alighter;

(n) members of the Sydney Coal Lumpers' Union while loading
or unloading coal in the port of Sydney;

(o) personsemployed, directly or indirectly, at aport inorin
relation to stevedoring operations that consist of the loading
or unloading, into or from ships, of loose bulk cargo by
means of equipment based on the shore, other than persons
employed, in relation to a particular class of loose bulk cargo,
in operations that, before 14 August 1956, were ordinarily
performed at the port by members of the Waterside Workers
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Clause 2

Federation of Australia or North Australian Workers Union
in relation to the loading or unloading by those means of
loose bulk cargo of that class; or

(p) personsin the regular employment of a person engaged in an
industrial undertaking, being persons whose duties include
the performance of stevedoring operationsin relation to that
undertaking.

wharf includes a pier, jetty or shed adjacent to awharf.

2 Referencesto employee with its ordinary meaning

(1) Each of the following references to employee has its ordinary
meaning (subject to subsections 5(3) and (4)):
(a) areferencein section 3;
(b) areferencein any of the following definitionsin
subsection 4(1):
(i) appliesto employment generally;
(i) industry;
(iii) State employment agreement;
(iv) Stateor Territory training authority;
(v) training arrangement;
(vi) trade union;
(c) areferencein paragraph 16(3)(g) or (m);
(d) areferencein section 107;
(g) thefirst reference in subsection 208(1);
(h) areferencein Division 3 or 6 of Part 12;
(i) areferencein Part 15;
(j) areferencein Part 16;
(k) areferencein Part 4,5 or 6 of Schedule 7.

Note 1: Subsection 5(3) provides that a reference to an employee with its
ordinary meaning includes areference to a person who is usually an
employee.

Note 2: Subsection 5(4) provides that areference to an employee with its
ordinary meaning does not include a reference to a person on a
vocational placement.

Note3:  Theregulations may amend this clause. See clause 5.

(2) Each of the references to employee in the following provisions has
its ordinary meaning (subject to subsections 5(3) and (4)):
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Clause 3

(a) subsection 4(1), definition of demarcation dispute;
(b) subsection 4(1), definition of peak council;
(c) paragraph 35(1)(c);
(d) paragraph 43(1)(c);
(e) subparagraph 64(2)(b)(i);
(f) paragraph 100(4)(a);
(9) paragraph 100(4)(b);
(h) paragraph 100(6)(a);
(i) paragraph 100(6)(b);
(i) paragraph 100(6)(c);
(k) paragraph 100(6)(d);
(1) paragraph 151(1)(b);
(m) paragraph 151(1)(c);
(n) paragraph 151(1)(f);
(o) section 178, definition of pre-reform State wage instrument,
subparagraph (b)(ii);
(p) section 178, definition of pre-reform Territory wage
instrument, subparagraph ()(ii);
(q) paragraph 513(1)(e);
(r) section 518;
(s) Schedule 8, paragraph 3(1)(b), the second reference to
employee, but not the first reference to employes;

(t) Schedule 8, paragraph 10(b), the reference to employees but
not the reference to employee.

3 Referencesto employer with its ordinary meaning

(1) Each of the following references to employer hasits ordinary
meaning (subject to subsection 6(3)):

(a) areferencein section 3;
(b) areferencein any of the following definitionsin
subsection 4(1):
(i) appliesto employment generally;
(i) industry;
(iif) State employment agreement;
(iv) training arrangement;
(v) vocational placement;
(c) areferencein paragraph 16(3)(m);
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Clause 4

(e) areferencein Division 3 or 6 of Part 12;

(f) areferencein Part 15;

(g) areferencein Part 16;

(h) areferencein Division 2 of Part 2 of Schedule 7.

Note 1:

Note 2:

Subsection 6(3) provides that areference to employer with its ordinary
meaning includes a reference to a person who is usually an employer.

The regulations may amend this clause. See clause 5.

(2) Each of the references to employer in the following provisions has
its ordinary meaning (subject to subsections 5(3) and (4)):

(a) subsection 4(1), definition of demarcation dispute;

(b) subsection 4(1), definition of peak council;

(©)
(d)

paragraph 35(1)(c);
paragraph 101(1)(c);

(e) subparagraph 130(2)(b)(i);

()
(9
(h)
(i)

paragraph 151(1)(b);
paragraph 151(1)(c);
paragraph 151(1)(f);
section 518.

4 Referencesto employment with its ordinary meaning

(1) Each of the following references to employment has its ordinary

meani
@
(o)

(©)
(e)
()
(9)

Note:

ng:
areferencein section 3;

areferencein any of the following definitionsin
subsection 4(1), except areference forming part of the
defined term itself:

(i) appliesto employment generally;
(if) public sector employment;
(iii) State employment agreement;
(iv) Stateor Territory industrial law;
(v) tradeunion;
areference in section 103, 106 or 107,
areferencein Division 3 or 6 of Part 12;
areferencein Part 15;
areferencein Part 16.

The regulations may amend this clause. See clause 5.
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Clause 5

(2) Each of the references to employment in the following provisions
has its ordinary meaning (subject to subsections 5(3) and (4)):

(a) subsection 4(1), definition of demarcation dispute;
(b) paragraph 16(1)(d);

(c) paragraph 23(a);

(d) section 32;

(e) subparagraph 35(1)(d)(i);

(f) section 53;

(9) paragraph 56(1)(d);

(h) subsection 83(1);

(i) paragraph 84(3)(a);

(i) paragraph 84(4)(a);

(k) paragraph 86(2)(c);

() section 105;
(m) section 158;

(n) paragraph 162(2)(g);

(o) subsection 170(4);

(p) subsection 515(3), definition of labour hire agency;
(q) Schedule 8, paragraph 3(1)(b);

(r) Schedule 8, paragraph 10(1)(b);

(s) Schedule8, clause 31.

5 Regulations may amend clauses 2, 3and 4
(1) Theregulations may amend clauses 2, 3 and 4.

(2) For the purposes of the Amendments Incor poration Act 1905,
amendments of any of clauses 2, 3 and 4 made by regulations are
to be treated asif they had been made by an Act.

Note: Subclause (2) ensures that the amendments can be incorporated into a
reprint of this Act.
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Schedule 3—OQ0ath or affirmation of office

Sections 76 and 144

l, , do swear that | will bear true allegiance to Her
Majesty Queen Elizabeth the Second, Her Heirs and Successors according to
law, that | will well and truly serve Her in the office of (insert name of office)
and that | will faithfully and impartially perform the duties of the office. So help
me God!

or

I, , do solemnly and sincerely promise and declare
that [as above, omitting the words * So help me God!” |
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Schedule 4—Convention concerning
ter mination of employment at the
initiative of the employer

Section 4

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International
Labour Office, and having met in its Sixty-eighth Session on 2 June 1982,
and

Noting the existing international standards contained in the Termination of
Employment Recommendation, 1963, and

Noting that since the adoption of the Termination of Employment
Recommendation, 1963, significant developments have occurred in the law
and practice of many member States on the questions covered by that
Recommendation, and

Considering that these developments have made it appropriate to adopt new
international standards on the subject, particularly having regard to the
serious problems in this field resulting from the economic difficulties and
technological changes experienced in recent yearsin many countries,

Having decided upon the adoption of certain proposals with regard to
termination of employment at the initiative of the employer, which is the
fifth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international
Convention;

adopts this twenty-second day of June of the year one thousand nine hundred

and eighty-two the following Convention, which may be cited as the
Termination of Employment Convention, 1982:

PART I. METHODS OF IMPLEMENTATION, SCOPE AND DEFINITIONS

Article 1
The provisions of this Convention shall, in so far as they are not otherwise
made effective by means of collective agreements, arbitration awards or court
decisions or in such other manner as may be consistent with national practice,
be given effect by laws or regulations.
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Article 2

1. ThisConvention appliesto all branches of economic activity and to all
employed persons.

2. A Member may exclude the following categories of employed persons
from all or some of the provisions of this Convention:

(@) workers engaged under a contract of employment for a specified period
of time or a specified task;

(b) workers serving a period of probation or a qualifying period of
employment, determined in advance and of reasonable duration;

(c) workersengaged on a casua basisfor a short period.

3. Adequate safeguards shall be provided against recourse to contracts of
employment for a specified period of time the aim of which is to avoid the
protection resulting from this Convention.

4. In so far as necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after consultation
with the organisations of employers and workers concerned, where such exist,
to exclude from the application of this Convention or certain provisions thereof
categories of employed persons whose terms and conditions of employment are
governed by specia arrangements which as a whole provide protection that is at
least equivalent to the protection afforded under the Convention.

5. Inso far as necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after consultation
with the organisations of employers and workers concerned, where such exist,
to exclude from the application of this Convention or certain provisions thereof
other limited categories of employed persons in respect of which special
problems of a substantial nature arise in the light of the particular conditions of
employment of the workers concerned or the size or nature of the undertaking
that employs them.

6. Each Member which ratifies this Convention shall list in the first
report on the application of the Convention submitted under article 22 of the
Constitution of the International Labour Organisation any categories which may
have been excluded in pursuance of paragraphs 4 and 5 of this Article, giving
the reasons for such exclusion, and shall state in subsequent reports the position
of its law and practice regarding the categories excluded, and the extent to
which effect has been given or is proposed to be given to the Convention in
respect of such categories.
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Article 3
For the purpose of this Convention the terms “termination” and “termination
of employment” mean termination of employment at the initiative of the
employer.

PART II. STANDARDS OF GENERAL APPLICATION
DIVISION A. JUSTIFICATION FOR TERMINATION

Article 4
The employment of a worker shall not be terminated unless there is a valid
reason for such termination connected with the capacity or conduct of the
worker or based on the operationa requirements of the undertaking,
establishment or service.

Article5
The following, inter alia, shall not constitute valid reasons for termination:

@ union membership or participation in union activities outside working
hours or, with the consent of the employer, within working hours;

(b seeking office as, or acting or having acted in the capacity of, a
workers' representative;

(© the filing of a complaint or the participation in proceedings against an
employer involving aleged violation of laws or regulations or recourse
to competent administrative authorities;

(d) race, colour, sex, marital status, family responsibilities, pregnancy,
religion, political opinion, national extraction or social origin;

(e absence from work during maternity leave.

Article 6

1. Temporary absence from work because of illness or injury shall not
constitute avalid reason for termination.

2.  The definition of what constitutes temporary absence from work, the
extent to which medical certification shall be required and possible limitations
to the application of paragraph 1 of this Article shall be determined in
accordance with the methods of implementation referred to in Article 1 of this
Convention.

DIVISION B. PROCEDURE PRIOR TO OR AT THE TIME OF
TERMINATION
Article 7

The employment of a worker shall not be terminated for reasons related to
the worker’s conduct or performance before he is provided an opportunity to
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defend himself against the alegations made, unless the employer cannot
reasonably be expected to provide this opportunity.

DIVISION C. PROCEDURE OF APPEAL AGAINST TERMINATION
Article 8

1. A worker who considers that his employment has been unjustifiably
terminated shall be entitled to appeal against that termination to an impartial
body, such as a court, labour tribunal, arbitration committee or arbitrator.

2. Where termination has been authorised by a competent authority the
application of paragraph 1 of this Article may be varied according to national
law and practice.

3. A worker may be deemed to have waived his right to appeal against
the termination of his employment if he has not exercised that right within a
reasonable period of time after termination.

Article9

1. The bodies referred to in Article 8 of this Convention shall be
empowered to examine the reasons given for the termination and the other
circumstances relating to the case and to render a decision on whether the
termination was justified.

2. Inorder for the worker not to have to bear aone the burden of proving
that the termination was not justified, the methods of implementation referred to
in Article 1 of this Convention shall provide for one or the other or both of the
following possihilities:

@ the burden of proving the existence of avalid reason for the termination
as defined in Article 4 of this Convention shall rest on the employer;

(b) the bodies referred to in Article 8 of this Convention shal be
empowered to reach a conclusion on the reason for the termination
having regard to the evidence provided by the parties and according to
procedures provided for by national law and practice.

3. In cases of termination stated to be for reasons based on the
operational requirements of the undertaking, establishment or service, the
bodies referred to in Article 8 of this Convention shall be empowered to
determine whether the termination was indeed for these reasons, but the extent
to which they shall also be empowered to decide whether these reasons are
sufficient to justify that termination shall be determined by the methods of
implementation referred to in Article 1 of this Convention.
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Article 10

If the bodies referred to in Article 8 of this Convention find that termination
is unjustified and if they are not empowered or do not find it practicable, in
accordance with national law and practice, to declare the termination invalid
and/or order or propose reinstatement of the worker, they shall be empowered to
order payment of adequate compensation or such other relief as may be deemed

appropriate.

DIVISION D. PERIOD OF NOTICE
Article 11
A worker whose employment is to be terminated shall be entitled to a
reasonable period of notice or compensation in lieu thereof, unless he is guilty
of serious misconduct, that is, misconduct of such a nature that it would be
unreasonable to require the employer to continue his employment during the
notice period.

DIVISION E. SEVERANCE ALLOWANCE AND OTHER INCOME
PROTECTION

Article 12

1. A worker whose employment has been terminated shall be entitled, in
accordance with national law and practice, to—

@ a severance allowance or other separation benefits, the amount of which
shall be based inter alia on length of service and the level of wages, and
paid directly by the employer or by a fund constituted by employers
contributions; or

(b benefits from unemployment insurance or assistance or other forms of
socia security, such as old-age or invalidity benefits, under the normal
conditions to which such benefits are subject; or

(© a combination of such allowance and benefits.

2. A worker who does not fulfil the qualifying conditions for
unemployment insurance or assistance under a scheme of general scope need
not be paid any alowance or benefit referred to in paragraph 1,
subparagraph (a), of this Article solely because he is not receiving an
unemployment benefit under paragraph 1, subparagraph (b).

3. Provision may be made by the methods of implementation referred to
in Article 1 of this Convention for loss of entitlement to the allowance or
benefits referred to in paragraph 1, subparagraph (a), of this Article in the event
of termination for serious misconduct.
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PART IIl. SUPPLEMENTARY PROVISIONS CONCERNING
TERMINATIONS OF EMPLOYMENT FOR ECONOMIC,
TECHNOLOGICAL, STRUCTURAL OR SIMILAR REASONS

DIVISION A. CONSULTATION OF WORKERS REPRESENTATIVES
Article 13

1. When the employer contemplates terminations for reasons of an
economic, technological, structural or similar nature, the employer shall:

@ provide the workers representatives concerned in good time with
relevant information including the reasons for the terminations
contemplated, the number and categories of workers likely to be
affected and the period over which the terminations are intended to be
carried out;

(b give, in accordance with national law and practice, the workers
representatives concerned, as early as possible, an opportunity for
consultation on measures to be taken to avert or to minimise the
terminations and measures to mitigate the adverse effects of any
terminations on the workers concerned such as finding aternative
employment.

2. The applicability of paragraph 1 of this Article may be limited by the
methods of implementation referred to in Article 1 of this Convention to cases
in which the number of workers whose termination of employment is
contemplated is at least a specified number or percentage of the workforce.

3. For the purposes of this Article the term “the workers' representatives
concerned” means the workers' representatives recognised as such by national
law or practice, in conformity with the Workers' Representatives Convention,
1971

DIVISION B. NOTIFICATION TO THE COMPETENT AUTHORITY
Article 14

1. When the employer contemplates terminations for reasons of an
economic, technological, structural or similar nature, he shall notify, in
accordance with national law and practice, the competent authority thereof as
early as possible, giving relevant information, including a written statement of
the reasons for the terminations, the number and categories of workers likely to
be affected and the period over which the terminations are intended to be
carried out.
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2. Nationa laws or regulations may limit the applicability of paragraph 1
of this Article to cases in which the number of workers whose termination of
employment is contemplated is at least a specified number or percentage of the
workforce.

3. The employer shall notify the competent authority of the terminations
referred to in paragraph 1 of this Article a minimum period of time before
carrying out the terminations, such period to be specified by national laws or
regulations.

PART IV. FINAL PROVISIONS

Article 15
The formal ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.

Article 16

1. This Convention shall be binding only upon those Members of the
International Labour Organisation whose ratifications have been registered with
the Director-General.

2. It shall come into force twelve months after the date on which the
ratifications of two Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member
twelve months after the date on which its ratification has been registered.

Article 17

1. A Member which has ratified this Convention may denounce it after
the expiration of ten years from the date on which the Convention first comes
into force, by an act communicated to the Director-General of the International
Labour Office for registration. Such denunciation shall not take effect until one
year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not,
within the year following the expiration of the period of ten years mentioned in
the preceding paragraph, exercise the right of denunciation provided for in this
Article, will be bound for another period of ten years and, thereafter, may
denounce this Convention at the expiration of each period of ten years under the
terms provided for in this Article.

Article 18

1. The Director-Genera of the International Labour Office shall notify
all Members of the International Labour Organisation of the registration of all
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ratifications and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of
the second ratification communicated to him, the Director-General shall draw
the attention of the Members of the Organisation to the date upon which the
Convention will comeinto force.

Article 19

The Director-General of the International Labour Office shall communicate
to the Secretary-General of the United Nations for registration in accordance
with article 102 of the Charter of the United Nations full particulars of all
ratifications and acts of denunciation registered by him in accordance with the
provisions of the preceding Articles.

Article 20

At such times as it may consider necessary the Governing Body of the
International Labour Office shall present to the General Conference a report on
the working of this Convention and shall examine the desirability of placing on
the agenda of the conference the question of itsrevision in whole or in part.

Article 21

1. Should the Conference adopt a new Convention revising this
Convention in whole or in part, then, unless the new Convention otherwise
provides—

@ the ratification by a Member of the new revising Convention shall ipso
jure involve the immediate denunciation of this Convention,
notwithstanding the provisions of Article 17 above, if and when the new
revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force
this Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form
and content for those Members which have ratified it but have not ratified the
revising Convention.
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Article 22

The English and French versions of the text of this Convention are equally
authoritative.

The foregoing is the authentic text of the Convention duly adopted by the
General Conference of the International Labour Organisation during its
Sixty-eighth Session which was held at Geneva and declared closed the
twenty-third day of June 1982.

IN FAITH WHEREOF we have appended our signatures this twenty-third
day of June 1982.
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Schedule 5—Convention concer ning equal
opportunities and equal treatment for
men and women wor kers: workers
with family responsibilities

Section 4

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International
Labour Office and having met in its Sixty-seventh Session on 3 June 1981,
and

Noting the Declaration of Philadel phia concerning the Aims and Purposes of the
International Labour Organisation which recognises that “all human beings,
irrespective of race, creed or sex, have the right to pursue their material
well-being and their spiritual development in conditions of freedom and
dignity, of economic security and equal opportunity”, and

Noting the terms of the Declaration on Equality of Opportunity and Treatment
for Women Workers and of the resolution concerning a plan of action with a
view to promoting equality of opportunity and treatment for women workers,
adopted by the International Labour Conference in 1975, and

Noting the provisions of international labour Conventions and
Recommendations aimed at ensuring equality of opportunity and treatment
for men and women workers, namely the Equal Remuneration Convention
and Recommendation, 1951, the Discrimination (Employment and
Occupation) Convention and Recommendation, 1958, and Part V111 of the
Human Resources Development Recommendation, 1975, and

Recalling that the Discrimination (Employment and Occupation) Convention,
1958, does not expressly cover distinctions made on the basis of family
responsibilities, and considering that supplementary standards are necessary
in this respect, and

Noting the terms of the Employment (Women with Family Responsibilities)
Recommendation, 1965, and considering the changes which have taken
place since its adoption, and

Noting that instruments on equality of opportunity and treatment for men and
women have also been adopted by the United Nations and other specialised
agencies, and recalling, in particular, the fourteenth paragraph of the
Preambl e of the United Nations Convention on the Elimination of All Forms
of Discrimination against Women, 1979, to the effect that States Parties are
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“aware that a change in the traditional role of men aswell as the role of
women in society and in the family is needed to achieve full equality
between men and women”, and

Recognising that the problems of workers with family responsibilities are
aspects of wider issues regarding the family and society which should be
taken into account in national policies, and

Recognising the need to create effective equality of opportunity and treatment
as between men and women workers with family responsibilities and
between such workers and other workers, and

Considering that many of the problems facing all workers are aggravated in the
case of workers with family responsibilities and recognising the need to
improve the conditions of the latter both by measures responding to their
specia needs and by measures designed to improve the conditions of
workersin general, and

Having decided upon the adoption of certain proposals with regard to equal
opportunities and equal treatment for men and women workers: workers
with family responsibilities, which is the fifth item on the agenda of the
session, and

Having determined that these proposals shall take the form of an international
Convention,

adopts this twenty-third day of June of the year one thousand nine hundred and

eighty-one the following Convention, which may be cited as the Workers with

Family Responsihbilities Convention, 1981

Article 1

1. This Convention applies to men and women workers with
responsibilities in relation to their dependent children, where such
responsibilities restrict their possibilities of preparing for, entering, participating
in or advancing in economic activity.

2. The provisions of this Convention shall also be applied to men and
women workers with responsibilities in relation to other members of their
immediate family who clearly need their care or support, where such
responsibilities restrict their possibilities of preparing for, entering, participating
in or advancing in economic activity.

3. For the purposes of this Convention, the terms “dependent child” and
“other member of the immediate family who clearly needs care or support”
mean persons defined as such in each country by one of the means referred to in
Article 9 of this Convention.
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4. The workers covered by virtue of paragraphs 1 and 2 of this Article
are hereinafter referred to as “workers with family responsibilities’.

Article 2

This Convention appliesto all branches of economic activity and all
categories of workers.

Article 3

1. Withaview to creating effective equality of opportunity and treatment
for men and women workers, each Member shall make it an aim of national
policy to enable persons with family responsibilities who are engaged or wish to
engage in employment to exercise their right to do so without being subject to
discrimination and, to the extent possible, without conflict between their
employment and family responsibilities.

2. For the purposes of paragraph 1 of this Article, the term
“discrimination” means discrimination in employment and occupation as
defined by Articles 1 and 5 of the Discrimination (Employment and
Occupation) Convention, 1958.

Article4

With aview to creating effective equality of opportunity and treatment for
men and women workers, all measures compatible with national conditions and
possibilities shall be taken—

@ to enable workers with family responsibilities to exercise their right to
free choice of employment; and
(b to take account of their needs in terms and conditions of employment
and in social security.
Article5

All measures compatible with national conditions and possibilities shall
further be taken—

@ to take account of the needs of workers with family responsibilities in
community planning; and

(b to develop or promote community services, public or private, such as
childcare and family services and facilities.

Article 6
The competent authorities and bodies in each country shall take appropriate
measures to promote information and education which engender broader public
understanding of the principle of equality of opportunity and treatment for men
and women workers and of the problems of workers with family
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responsibilities, as well as a climate of opinion conducive to overcoming these
problems.

Article 7

All measures compatible with national conditions and possibilities, including
measures in the field of vocational guidance and training, shall be taken to
enable workers with family responsibilities to become and remain integrated in
the labour force, as well as to re-enter the labour force after an absence due to
those responsibilities.

Article 8

Family responsibilities shall not, as such, constitute a valid reason for
termination of employment.

Article9

The provisions of this Convention may be applied by laws or regulations,
collective agreements, works rules, arbitration awards, court decisions or a
combination of these methods, or in any other manner consistent with national
practice which may be appropriate, account being taken of national conditions.

Article 10

1. The provisions of this Convention may be applied by stages if
necessary, account being taken of national conditions. Provided that such
measures of implementation as are taken shall apply in any case to al the
workers covered by Article 1, paragraph 1.

2. Each Member which ratifies this Convention shall indicate in the first
report on the application of the Convention submitted under article 22 of the
Constitution of the International Labour Organisation in what respect, if any, it
intends to make use of the faculty given by paragraph 1 of this Article, and shall
state in subsequent reports the extent to which effect has been given or is
proposed to be given to the Convention in that respect.

Article 11

Employers and workers' organisations shall have the right to participate, in
amanner appropriate to national conditions and practice, in devising and
applying measures designed to give effect to the provisions of this Convention.

Article 12

The formal ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.
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Article 13

1. This Convention shall be binding only upon those Members of the
International Labour Organisation whose ratifications have been registered with
the Director-General .

2. It shal come into force twelve months after the date on which the
ratifications of two Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member
twelve months after the date on which its ratification has been registered.

Article 14

1. A Member which has ratified this Convention may denounce it after
the expiration of ten years from the date on which the Convention first comes
into force, by an act communicated to the Director-General of the International
Labour Office for registration. Such denunciation shall not take effect until one
year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not,
within the year following the expiration of the period of ten years mentioned in
the preceding paragraph, exercise the right of denunciation provided for in this
Article, will be bound for another period of ten years and, thereafter, may
denounce this Convention at the expiration of each period of ten years under the
terms provided for in this Article.

Article 15

1. The Director-Genera of the International Labour Office shall notify
all Members of the International Labour Organisation of the registration of all
ratifications and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of
the second ratification communicated to him, the Director-General shall draw
the attention of the Members of the Organisation to the date upon which the
Convention will comeinto force.

Article 16
The Director-Genera of the International Labour Office shall communicate
to the Secretary-General of the United Nations for registration in accordance
with Article 102 of the Charter of the United Nations full particulars of all
ratifications and acts of denunciation registered by him in accordance with the
provisions of the preceding Articles.
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Article 17
At such times asit may consider necessary the Governing Body of the
International Labour Office shall present to the General Conference a report on
the working of this Convention and shall examine the desirability of placing on
the agenda of the conference the question of itsrevision in whole or in part.

Article 18

1. Should the Conference adopt a new Convention revising this
Convention in whole or in part, then, unless the new Convention otherwise
provides:

@ the ratification by a Member of the new revising Convention shall ipso
jure involve the immediate denunciation of this Convention,
notwithstanding the provisions of Article 14 above, if and when the new
revising Convention shall have come into force;

(b as from the date when the new revising Convention comes into force
this Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form
and content for those Members which have ratified it but have not ratified the
revising Convention.

Article 19

The English and French versions of the text of this Convention are equally
authoritative.

The foregoing is the authentic text of the Convention duly adopted by the
General Conference of the International Labour Organisation during its
Sixty-seventh Session which was held at Geneva and declared closed the
twenty-fourth day of June 1981.

IN FAITH WHEREOF we have appended our signatures this twenty-fifth
day of June 1981.
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Clause 1

Schedule 6—Transitional arrangementsfor
parties bound by federal awards

Note: See section 8.

Part 1—Preliminary
Division 1—Objects of Schedule

1 Objectsof Schedule

(1) This Schedule provides transitional arrangements for certain
employers (transitional employers) that were bound immediately
before the reform commencement by an award (atransitional
award), and their employees (transitional employees).

(2) The objects of this Schedule are to ensure that, during the
transitional period:

(a) transitional awards continue in operation and are maintained
by the Commission, within the limits specified in this
Schedule; and

(b) transitional employers and their employees are able to cease
to be bound by atransitional award in appropriate
circumstances, including by making agreements under State
laws; and

(c) the Commission’s functions and powers to vary transitional
awards are exercised so that wages and other monetary
entitlements are not inconsistent with wage-setting decisions
of the AFPC; and

(d) appropriate compliance and enforcement mechanisms remain
available.
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Clause 2

Division 2—Inter pretation

2 Definitions
(1) Inthis Schedule:

allowable transitional award matters means the matters covered

by subclause 17(1).
Note: The matters referred to in subclause 17(1) have a meaning that is
affected by clause 18.

arbitration powers means the powers of the Commission in
relation to arbitration.

award means an award within the meaning of subsection 4(1) of
this Act asin force immediately before the reform commencement.

breach includes non-observance.

cease dealing, in relation to an industrial dispute, means:

(a) todismissthewhole or apart of a matter to which the
industrial dispute relates; or

(b) to refrain from further hearing or from determining the
industrial dispute or part of theindustrial dispute.

committee of management, in relation to an organisation,
association or branch of an organisation or association, means the
group or body of persons (however described) that manages the
affairs of the organisation, association or branch.

conciliation powers means the powers of the Commission in
relation to conciliation.

Court means the Federal Court of Australia or the Federal
Magistrates Court.

employee means an individual so far as:

(a) he or sheisemployed by an excluded employer, except on a
vocational placement; or

(b) hisor her usual occupation involves being employed by an
excluded employer, except on avocational placement.

employer means an excluded employer.
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employment means employment of an employee within the
meaning of this Schedule.

excluded employer means an employer (within the ordinary
meaning of the term) so far as the definition of employer in
subsection 6(1) does not cover the employer.

industrial action has the meaning given by clause 3.

industrial dispute means:
(@) anindustria dispute (including athreatened, impending or
probable industrial dispute):
(i) extending beyond the limits of any one State; and
(i) that is about allowable transitional award matters
pertaining to the relationship between transitional
employers and transitional employees; or
(b) asituation that islikely to giveriseto an industrial dispute of
the kind referred to in paragraph (a).

outworker means atransitional employee who, for the purposes of
the business of atransitional employer, performs work at private
residential premises or at other premises that are not business or
commercial premises of the employer.

preserved transitional award term has the meaning given by
subclause 22(2).

reform commencement means the time at which this Schedule
commences.

relevant Presidential Member, in relation to an industrial dispute,
means the Presidential Member who has been given the
responsibility by the President for organising and allocating the
work of the panel to which the industry concerned has been
assigned or, if the industry concerned has not been assigned to a
panel, the President.

State award means an award, order, decision or determination of a
State industrial authority.

State employment agreement means an agreement:
(a) between an employer and either or both of the following:
(i) one or more employees of the employer;

334 Workplace Relations Act 1996



Transitional arrangements for parties bound by federal awards Schedule 6
Preliminary Part 1
Interpretation Division 2

Clause 2

(ii) one or more trade unions; and
(b) that regulates wages and conditions of employment of one or
more employees; and
(c) that is made under alaw of a State that provides for such
agreements; and
(d) that prevails over an inconsistent State award.

State industrial authority means:

(@) aboard or court of conciliation or arbitration, or tribunal,
body or persons, having authority under a State Act to
exercise any power of conciliation or arbitration in relation to
industrial disputes within the limits of the State; or

(b) aspecia board constituted under a State Act relating to
factories; or

(c) any other State board, court, tribunal, body or official
prescribed for the purposes of this definition.

transitional award means an award as continued in force on and
from the reform commencement by subclause 4(2), and, to avoid
doubt, includes any variations made under this Schedule.

transitional award-related order means an order varying, revoking
or suspending atransitional award under this Schedule.

transitional employee means an employee of atransitional
employer.

transitional employer means an excluded employer that is bound
by atransitional award.

transitional period means the period of 5 years beginning on the
reform commencement.

Victorian reference award means an award made under thisActin
its operation in accordance with repealed subsection 493(1).

(2) Inthis Schedule, areference to an industrial dispute includes a
reference to:

(a) apart of anindustria dispute; and

(b) anindustrial dispute so far asit relates to a matter in dispute;
and

(c) aquestion arising in relation to an industrial dispute.
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(3) Inthis Schedule, areference to engaging in conduct includes a
reference to being, whether directly or indirectly, a party to or
concerned in the conduct.

(4) A referencein this Schedule to aterm of atransitional award
includes areference to a provision of atransitional award.

(5) A referencein this Schedule to an independent contractor is not
confined to anatural person.

3 Meaning of industrial action

(1) For the purposes of this Schedule, industrial action means any
action of the following kinds:

(a) the performance of work by atransitional employeein a
manner different from that in which it is customarily
performed, or the adoption of a practice in relation to work
by atransitional employee, the result of which isarestriction
or limitation on, or adelay in, the performance of the work,
where:

(i) theterms and conditions of the work are prescribed,
wholly or partly, by atransitional award; or
(ii) thework is performed, or the practice is adopted, in
connection with an industrial dispute;

(b) aban, limitation or restriction on the performance of work by
atransitional employee, or on acceptance of or offering for
work by atransitional employee, in accordance with the
terms and conditions prescribed by atransitional award;

(c) aban, limitation or restriction on the performance of work by
atransitional employee, or on acceptance of or offering for
work by atransitional employee, that is adopted in
connection with an industrial dispute;

(d) afailure or refusal by transitional employeesto attend for
work or afailure or refusal to perform any work at al by
transitional employees who attend for work, if:

(i) thetransitional employees are members of an
organisation and the failure or refusal is in accordance
with adecision made, or direction given, by an
organisation, the committee of management of the
organisation, or an officer or a group of members of the
organisation acting in that capacity; or
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(ii) thefailure or refusal isin connection with an industrial
dispute;
(e) thelockout of transitional employees from their employment
by the transitional employer of the employeesif:
(i) theterms and conditions of the employment are
prescribed, wholly or partly, by atransitional award; or
(i) thelockout isin connection with an industrial dispute;
but does not include any of the following:
(f) action by transitional employees that is authorised or agreed
to by the transitional employer of the employees;
(g) action by atransitional employer that is authorised or agreed
to by or on behalf of transitional employees of the employer;
(h) action by atransitional employee if:
(i) the action was based on a reasonable concern by the
transitional employee about an imminent risk to hisor
her health or safety; and

(i) thetransitional employee did not unreasonably fail to
comply with adirection of hisor her employer to
perform other available work, whether at the same or
another workplace, that was safe and appropriate for the
employee to perform.

Note 1: See also subclause (4) which deals with the burden of proof of the
exception in subparagraph (h)(i) of this definition.

Note2:  Theissue of whether action that is not industrial in character is
industrial action was considered by the Commission in Automotive,
Food, Metals, Engineering, Printing and Kindred Industries Union
and Others v The Age Company Limited, PR946290. In that case, the
Full Bench of the Commission drew a distinction between an
employee who does not attend for work in support of a collective
demand that the employer agree to alteration of the conditions of
employment as being clearly engaged in industrial action and an
employee who does not attend for work on account of illness.

(2) For the purposes of this Schedule:

(@) conduct is capable of constituting industrial action even if the
conduct relates to part only of the duties that transitional
employees are required to perform in the course of their
employment; and

(b) areferencetoindustrial action includes areferenceto a
course of conduct consisting of aseries of industrial actions.
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(3) For the purposes of this clause, atransitional employer locks out
transitional employees from their employment if the transitional
employer prevents the transitional employees from performing
work under their contracts of employment without terminating
those contracts (except to the extent that this would be an
expansion of the ordinary meaning of that expression).

(4) Whenever a person seeks to rely on subparagraph (1)(h)(i), that
person has the burden of proving that subparagraph (1)(h)(i)
applies.
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Clause 4

Division 3—Continuing operation of awards

4 Continuing operation of awardsin force beforereform
commencement

(1) Despite the repeals and amendments made by the Workplace
Relations Amendment (Work Choices) Act 2005, an award in force
immediately before the reform commencement continuesin force,
on and from the reform commencement, in accordance with this
clause.

(2) Anaward that is continued in force by this clause binds the
following:

(a) al excluded employers that were bound by the award
immediately before the reform commencement;

(b) any transitional employer bound by the award under Part 6A
of this Schedule (transmission of business);

(c) all organisations that were bound by the award immediately
before the reform commencement;

(d) all employeeswho, immediately before the reform
commencement, were members of organisations that were
bound by the award;

(e) each other entity that:

(i) isnot an employer within the meaning of
subsection 6(1) or an eligible entity within the meaning
of Division 7 of Part 10; and

(ii) was bound by the award immediately before the reform
commencement;

but only in relation to outworker terms.

(3) To avoid doubt, an award that is continued in force by this clause
binds an excluded employer or other entity that was bound by the
award immediately before the reform commencement, whether the
employer or other entity was bound:

(@) initsownright or as amember of an organisation; or
(b) because of the operation of paragraph 149(1)(d), asin force
immediately before the reform commencement.

Note: Clause 69 provides for who is bound by an order varying atransitional
award.
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(4) Anaward that is continued in force by thisclauseiscalled a
transitional award.

(5) Inthisclause:

outworker term means aterm of atransitional award that is:
(a) about the matter referred to in paragraph 17(1)(q); or

(b) incidental to such a matter, and included in the award as
permitted by clause 24; or

(c) amachinery provision in respect of such a matter included in
the award as permitted by clause 24.

5 Particular rules about transitional awards

(1) If an excluded employer was, immediately before the reform
commencement, regulated by a State employment agreement in
respect of the employment of an employee, the employer is not
bound by atransitional award in respect of the employment of that
employee at any time after the reform commencement.

(2) If atransitional employer that is bound by atransitional award as a
member of an organisation ceases to be a member of that
organisation, the transitional employer ceases to be bound by the
transitional award at the time the transitional employer ceases to be
amember of the organisation, unless the transitional employer is
otherwise bound by the transitional award.

(3) If atransitional employee who is bound by atransitional award as a
member of an organisation ceases to be a member of that
organisation, the transitional employee ceases to be bound by the
transitional award at the time the transitional employee ceases to be
amember of the organisation.

6 Cessation of transitional awards

(1) A transitional award that has not ceased to bein force during the
transitional period ceases to be in force at the end of that period.

(2) To avoid doubt, this clause does not affect any rights accrued or
liabilities incurred under atransitional award before it ceases to be
inforce.
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Clause 7

Part 2—Per for mance of Commission’s functions

7 General functions of Commission

(1) Thefunctions of the Commission under this Schedule are to
prevent and settle industrial disputes:

(a) sofar aspossible, by conciliation; and
(b) asalast resort and within the limits of the Commission’s
powers under this Schedule, by arbitration.

(2) Inperforming its functions under paragraph (1)(b), the
Commission may vary atransitional award as permitted by
clause 29.

(3) However, the Commission must not make any new awards.

8 Performance of Commission’s functions under this Schedule

(1) The Commission must perform its functions under this Schedule in
away that furthers the objects of this Schedule.

(2) In performing its functions under this Schedule, the Commission
must ensure that minimum safety net entitlements are maintained
for wages and other specified monetary entitlements, having regard
to:

(a) the desirability of high levels of productivity, low inflation,
creation of jobs and high levels of employment; and

(b) the principle that the wages and other monetary entitlements
of transitional employees should not place them at a
disadvantage compared with the entitlements of employees
(within the meaning of subsection 5(1)); and

(c) the principle that the costs to transitional employers of wages
and other monetary entitlements should not place them at a
competitive disadvantage in relation to employers (within the
meaning of subsection 6(1)).

(3) Inhaving regard to the factors referred to in paragraph (2)(a), the
Commission must have regard to:

(d) wage-setting decisions of the AFPC; and
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(b) in particular, any statements by the AFPC about the effect of
wage increases on productivity, inflation and levels of
employment.

(4) In performing its functions under this Schedule, the Commission
must have regard to:
(a) the desirability of its decisions being consistent with
wage-setting decisions of the AFPC; and
(b) the importance of providing minimum safety net entitlements
that act as an incentive to bargaining at the workplace level.

9 Anti-discrimination considerations

(1) Without limiting clause 8, in exercising any of its powers under
this Schedule, the Commission must:

(@) apply the principle that men and women should receive equal
remuneration for work of equal value; and

(b) have regard to the need to provide pro-rata disability pay
methods for transitional employees with disabilities; and

(c) take account of the principles embodied in the Racial
Discrimination Act 1975, the Sex Discrimination Act 1984,
the Disability Discrimination Act 1992 and the Age
Discrimination Act 2004 relating to discrimination in relation
to employment; and

(d) take account of the principles embodied in the Family
Responsibilities Convention, in particular those relating to:

(i) preventing discrimination against workers who have
family responsibilities; or
(if) helping workers to reconcile their employment and
family responsibilities; and

(e) ensurethat its decisions do not contain provisions that
discriminate because of, or for reasonsincluding, race,
colour, sex, sexual preference, age, physical or mental
disability, marital status, family responsibilities, pregnancy,
religion, political opinion, national extraction or social origin.

(2) For the purposes of the Actsreferred to in paragraph (1)(c) and
paragraph (1)(e), the Commission does not discriminate against a
transitional employee or transitional employees by (in accordance
with this Schedule) determining or adjusting termsin a transitional
award that determine a basic periodic rate of pay for:
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(a) all junior transitional employees, or a class of junior
transitional employees; or

(b) all transitional employees with adisability, or a class of
transitional employees with a disability; or

(c) dl transitional employees to whom training arrangements
apply, or aclass of transitional employees to whom training
arrangements apply.

10 Commission to haveregard to operation of Superannuation
Guarantee legidation

In varying aterm dealing with rates of pay in atransitiona award,
the Commission must have regard to the operation of:

(a) the Superannuation Guarantee Charge Act 1992; and
(b) the Superannuation Guarantee (Administration) Act 1992.

11 Commission to encour age agr eement on procedures for
preventing and settling disputes

In dealing with an industrial dispute, the Commission must, if it
appears practicable and appropriate, encourage the partiesto agree
on procedures for preventing and settling, by discussion and
agreement, further disputes between the parties or any of them.

12 Commission to haveregard to compliance with disputes
procedures

If the partiesto an industrial dispute are bound by atransitional
award that provides for procedures for preventing or settling
industrial disputes between them, the Commission must, in
considering whether or when it will exerciseits powersin relation
to the industrial dispute, have regard to the extent to which the
procedures (if applicable to the industrial dispute) have been
complied with by the parties and the circumstances of any
compliance or non-compliance with the procedures.

13 No automatic flow-on of terms of certain agreements

(1) The Commission does not have power to vary atransitional award
toincludein it terms that are based on the terms of aworkplace
agreement, a pre-reform certified agreement or a section 170M X
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award unless the Commission is satisfied that including the terms
in the award:

(@) would not be inconsistent with the objects of this Schedule
set out in clause 1; and

(b) would not be inconsistent with wage-setting decisions of the
AFPC; and

(c) would not be otherwise contrary to the public interest.
(2) Inthisclause:

pre-reform certified agreement has the same meaning asin
Schedule 7.

section 170MX award has the same meaning asin Schedule 7.

14 Commission to act quickly

(1) The Commission must perform its functions under this Schedule as
quickly as practicable.

(2) However, the Commission must give a higher priority to
performing its other functions under this Act than it givesto
performing its functions under this Schedule.

15 Commission not required to haveregard to certain matters

Section 103 does not apply to the performance of afunction by the
Commission under this Schedule.
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Part 3—Power s and procedures of Commission for
dealing with industrial disputes

Division 1—Settlement of industrial disputes
Subdivision A—Scope of industrial disputes

16 Scope of industrial disputes

(1) For the purposes of dealing with an industrial dispute by
conciliation, an industrial dispute may be about any alowable
transitional award matter.

(2) Anindustrial dispute istaken to be only about the allowable
transitional award matters referred to in subclause 29(2) for the
following purposes:

(a) dealing with anindustrial dispute by arbitration;

(b) preventing or settling an industrial dispute, and maintaining
the settlement of an industrial dispute, by varying a
transitional award.

Note: For the purposes of this Schedule, an industrial dispute can only be

about allowable transitional award matters—see the definition of
industrial dispute in subclause 2(1).

Subdivision B—Allowabletransitional award matters

17 Allowabletransitional award matters

(1) Subject to this Division, atransitional award may include terms
about the following matters (allowable transitional award matters)
only:

(a) classifications of transitional employees and skill-based
career paths,

(b) ordinary time hours of work and the times within which they
are performed, rest breaks, notice periods and variations to
working hours;

(c) rates of pay generally (such as hourly rates and annual
salaries), rates of pay for juniors and transitional employees
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to whom training arrangements apply, and rates of pay for
transitional employees under the supported wage system;

(d) incentive-based payments, piece rates and bonuses;

(e) annual leave and annual leave loadings,

(f) personal/carer’sleave;

(g) ceremonial leave;

(ga) leave for the purpose of seeking other employment after the
giving of a notice of termination by an employer to an
employee;

(h) parental leave, including maternity and adoption leave;

(i) observance of daysdeclared by or under alaw of a State or
Territory to be observed generally within that State or
Territory, or aregion of that State or Territory, as public
holidays by employees who work in that State, Territory or
region, and entitlements of transitional employees to payment
in respect of those days;

(ia) daysto be substituted for, or a procedure for substituting,
daysreferred to in paragraph (i);

(j) monetary allowancesfor:

(i) expensesincurred in the course of employment; or

(ii) responsibilities or skills that are not taken into account
in rates of pay for transitional employees; or
(iii) disabilities associated with the performance of particular
tasks or work in particular conditions or locations;
(k) loadings for working overtime or for casual or shift work;
() penalty rates;
(m) redundancy pay, within the meaning of subclause (3);
(n) stand-down provisions,
(o) dispute settling procedures;
(p) type of employment, such as full-time employment, casual
employment, regular part-time employment and shift work;
(9) pay and conditions for outworkers, but only to the extent
necessary to ensure that their overall pay and conditions of
employment are fair and reasonable in comparison with the
pay and conditions of employment specified in arelevant
transitional award or transitional awards for transitional
employees who perform the same kind of work at a
transitional employer’ s business or commercial premises.
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Notel:  The mattersreferred to in subclause (1) have ameaning that is
affected by clause 18.

Note 2: Entitlements relating to certain matters that were allowable award
matters immediately before the reform commencement are preserved
under clause 22.

(2) For the purposes of paragraph (1)(f), personal/carer’s leave
includes war service sick leave, infectious diseases sick |eave and
other like forms of sick leave.

(3) For the purposes of paragraph (1)(m), redundancy pay means
redundancy pay in relation to atermination of employment that is:
() by atransitional employer of 15 or more transitional
employees; and
(b) either:
(i) attheinitiative of the transitional employer and on the
grounds of operational reguirements; or
(ii) becausethe transitional employer isinsolvent.

(4) For the purposes of paragraph (3)(a):

() whether atransitional employer employs 15 or more
transitional employees, or fewer than 15 transitional
employees, isto be worked out as at the time (the relevant
time):

(i) when notice of the redundancy is given; or
(ii) when the redundancy occurs;
whichever happens first; and
(b) areference to transitional employeesincludes areference to:
(i) thetransitional employee who becomes redundant and

any other transitional employee who becomes redundant
at the relevant time; and

(ii) any casual transitional employee who, at the relevant
time, has been engaged by the transitional employer on
aregular and systematic basis for at least 12 months
(but not including any other casual transitional
employee).

18 Mattersthat are not allowable transitional award matters

(1) For the purposes of subclause 17(1), matters that are not allowable
transitional award matters within the meaning of that subclause
include, but are not limited to, the following:
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(a) rights of an organisation to participatein, or represent a
transitional employer or transitional employeein, the whole
or part of adispute settling procedure, unless the organisation
isthe representative of the employer’s or employe€’ s choice;

(b) conversion from casual employment to another type of
employment;

(c) the number or proportion of transitional employees that a
transitional employer may employ in a particular type of
employment or in a particular classification;

(d) prohibitions (whether direct or indirect) on atransitional
employer employing transitional employeesin a particular
type of employment or in a particular classification;

(e) the maximum or minimum hours of work for regular
part-time transitional employees;

(f) restrictions on the range or duration of training arrangements;

(g) restrictions on the engagement of independent contractors
and requirements relating to the conditions of their
engagement;

(h) restrictions on the engagement of labour hire workers, and
requirements relating to the conditions of their engagement,
imposed on an entity or person for whom the labour hire
worker performs work under a contract with alabour hire
agency;

(i) union picnic days;

() talliesinthe meat industry;

(k) dispute resolution training leave;

() trade union training leave.

(2) Paragraph (1)(e) does not prevent any of the following being
included in atransitional award:

() terms setting a minimum number of consecutive hours that a
transitional employer may require aregular part-time
transitional employee to work;

(b) termsfacilitating aregular pattern in the hours worked by
regular part-time transitional employees.

(2A) Paragraph (1)(g) does not limit the operation of paragraph 17(1)(q).

(3) Inthisclause:
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labour hire agency means an entity or a person who conducts a
business that includes the employment or engagement of workers
for the purpose of supplying those workers to another entity or
person under a contract with that other entity or person.

labour hire worker means a person:
(8 who:
(i) isemployed by alabour hire agency; or
(if) isengaged by alabour hire agency as an independent
contractor; and

(b) who performswork for another entity or person under a
contract between that entity or person and the labour hire

agency.

Note: In this Schedule, references to independent contractors are not
confined to natural persons (see subclause 2(5)).

19 Termsinvolving discrimination and preference not to be included

To the extent that aterm of atransitional award requires or
permits, or has the effect of requiring or permitting, any conduct
that would contravene Part 16, it is taken not to be about allowable
transitional award matters.

20 Termsabout rightsof entry not to beincluded

To the extent that aterm of atransitional award requires or
authorises an officer or employee of an organisation:

(a) to enter premises:
(i) occupied by atransitional employer who is bound by
the award; or
(ii) inwhich work to which the award appliesis being
carried on; or
(b) toinspect or view any work, material, machinery, appliance,
article, document or other thing on such premises; or
(c) tointerview atransitional employee on such premises;
it istaken not to be about allowable transitional award matters.

21 Enterpriseflexibility provisionsnot to beincluded

To the extent that aterm of atransitional award is an enterprise
flexibility provision within the meaning of section 113A asin force
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immediately before the reform commencement, it is taken not to be
about an allowable transitional award matter.

Subdivision C—Other termsthat may beincluded in
transitional awards

22 Preserved transitional award terms

(1) A transitional award may include preserved transitional award
terms.

(2) A preserved transitional award term isaterm, or more than one
term, of atransitiona award that:

(a) isabout a matter referred to in subclause (3); and

(b) had effect under the transitional award on the reform
commencement.

(3) For the purposes of subclause (2), the matters are as follows:
(@) long service leave;
(b) notice of termination;
() jury service;
(d) superannuation.

(4) If aterm of atransitional award is about both matters referred to in
subclause (3) and other matters, it is taken to be a preserved
transitional award term only to the extent that it is about the
matters referred to in subclause (3).

(4A) 1f more than one term of atransitional award is about a matter
referred to in subclause (3), then those terms, taken together,
constitute the preserved transitional award term of that transitional
award about that matter.

(5) A preserved transitional award term continues to have effect for the
purposes of this Schedule.

Note: Preserved transitional award terms may not be varied.

(6) A preserved transitional award term about superannuation ceases to
have effect at the end of 30 June 2008.
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23 Facilitative provisions

(1) A transitional award may include afacilitative provision that
allows agreement at the workplace or enterprise level, between
transitional employers and transitional employees (including
individual transitional employees), on how aterm in the award
about an allowable transitional award matter or a preserved
transitional award term is to operate.

(2) A facilitative provision must not require agreement between a
majority of transitional employees and atransitional employer, but
must permit agreement between an individual transitiona
employee and atransitional employer, on how atermin an award
about an allowable transitional award matter or a preserved
transitional award term isto operate.

(3) A facilitative provision may only operate in respect of an allowable
transitional award matter or a preserved transitional award term.

(4) A facilitative provision isof no effect to the extent that it does not
comply with subclause (2) or (3).

24 Incidental and machinery terms

(1) A transitional award may include termsthat are:

(a) incidental to an alowable transitional award matter about
which thereisatermin the award; and

(b) essential for the purpose of making a particular term operate
in apractical way.

(2) For the purposes of this clause, to the extent that aterm of a
transitional award provides for a matter that is not an alowable
transitional award matter because of the operation of clause 18, 19,
20 or 21, theterm is not, and cannot be, incidental to atermin the
award providing for an allowable transitional award matter, and is
of no effect to that extent.

(2A) However, to avoid doubt, paragraph 18(1)(g) does not limit the
operation of subclauses (1) and (3) to the extent that those
subclauses relate to the matter referred to in paragraph 17(1)(q).

(3) A transitional award may include machinery provisionsincluding,
but not limited to, provisions providing for the following:

(@) commencement;
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(b) definitions;

(c) titles;

(d) arrangement;

(e) transitional employers, transitional employees and
organisations bound;

(f) term of the award.

25 Anti-discrimination clauses

A transitional award may include a model anti-discrimination
clause.

26 Boards of reference

(1) A transitiona award may include, in accordance with
subclause (2), aterm:
(a) appointing, or giving power to appoint, for the purposes of
the award, a board of reference consisting of a person or 2 or
more persons; and

(b) assigning to the board of reference functions as described in
subclause (3).

(2) A term of atransitional award that appoints, or gives power to
appoint, aboard of referenceis taken:

(a) to continuein effect after the reform commencement, to the
extent that it complies with subclause (3); and

(b) to ceaseto have effect after the reform commencement, to
the extent that it does not comply with subclause (3).

(3) A term of atransitional award that appoints, or gives power to
appoint, a board of reference:

(@) may confer upon the board of reference an administrative
function in respect of allowing, approving, fixing, or dealing
with, in the manner and subject to the conditions specified in
the award, a matter or thing that, under the award, may from
time to time be required to be alowed, approved, fixed, or
dedlt with; and

(b) must not confer upon the board of reference a function of

settling or determining disputes about any matter arising
under the award.
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(4) A function conferred under subclause (3) may relate only to
allowable transitional award matters or terms permitted by this
Subdivision to be included in the transitional award.

(5) A board of reference may consist of or include a Commissioner.

(6) Subject to subclauses (3) and (4), the regulations may make
provision in relation to:
(a) aparticular board of reference; or
(b) boards of referencein general;

including, but not limited to, the functions and powers of the board
or boards.

Subdivision D—Termsin transitional awardsthat cease to have
effect

27 Termsin transitional awardsthat cease to have effect after the
reform commencement

(1) Immediately after the reform commencement, aterm of a
transitional award ceasesto have effect to the extent that it is about
matters that are not allowable transitional award matters, except to
the extent (if any) that the term is permitted by Subdivision C to be
included in the award.

(2) Thisclause does not affect the operation of preserved transitional
award terms.
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Division 2—Variation and revocation of transitional
awards

28 Variation of transitional awar ds—gener al

(1) The Commission may make an order varying atransitional award
only:
(a) aspermitted by clause 29; or
(b) onaground set out in clause 30.

(2) The Commission must not vary a preserved transitional award
term.

(3) The Commission must not vary afacilitative provision within the
meaning of clause 23 except on a ground set out in clause 30.

29 Variation of transitional awards—dealing with industrial dispute

(1) Inpreventing or settling an industrial dispute, or maintaining the
settlement of an industrial dispute, the Commission’s power to
vary atransitional award is limited to varying the award:

(a) to provide minimum safety net entitlements about the matters
referred to in subclause (2); and

(b) to do anything that the Commission is permitted to do by
regulations made under subclause (3); and

(c) toincludeincidental and machinery terms, as permitted by
clause 24, relating to the matters that may be varied.

(2) For the purposes of subclause (1), the matters are:

(a) rates of pay generally (such as hourly rates and annual
salaries), rates of pay for juniors and transitional employees
to whom training arrangements apply, and rates of pay for
transitional employees under the supported wage system;

(b) incentive-based payments, piece rates and bonuses;

(c) annual leave loadings,

(d) monetary allowances described in paragraph 17(2)(j);

(e) loadings for working overtime or for casua or shift work;
(f) penalty rates;

(9) pay for outworkers;
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©)

(4)

(h) any other allowable transitional award matter prescribed by
the regulations.

Note: The Commission must have regard to the matters referred to in
clauses 8 and 9 in exercising its functions under this clause.

If the Commission considers it appropriate to vary atransitional
award in respect of rates of pay for part-time transitional
employees, junior transitional employees or transitional employees
to whom training arrangements apply, the Commission may, if it
considersit appropriate, also vary the application of the terms of
the award to those employees in accordance with the regulations.

Regulations under subclause (3) may specify:

(a) the mattersin respect of which atransitional award may be
varied as mentioned in that subclause, which must be matters
referred to in subclause 17(1); and

(b) the circumstancesin which atransitional award may be
varied as mentioned in that subclause.

Example:  For example, regulations under subclause (4) could permit the
Commission to vary atransitional award, if it considers it appropriate,
to ensure that certain conditions to which a part-time transitional

employeeis entitled are determined in proportion to the hours worked
by the part-time employee.

30 Variation of transitional awar ds—discrimination, etc.

(D)

)

©)

If the Commission considers that aterm of atransitional award
about a matter referred to in subclause 29(2) is ambiguous or
uncertain, the Commission may make an order varying the award
S0 as to remove the ambiguity or uncertainty.

If atransitional award is referred to the Commission under

section 46PW of the Human Rights and Equal Opportunity
Commission Act 1986, the Commission must convene a hearing to
review the award.

In areview under subclause (2):

(a) the Commission must take such steps asit considers
appropriate to ensure that each transitional employer and
organisation bound by the transitional award is made aware
of the hearing; and

(b) the Sex Discrimination Commissioner may intervene in the
proceeding.
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(4) If the Commission considers that atransitional award reviewed
under subclause (2) is a discriminatory award, the Commission
must take the necessary action to remove the discrimination, by
making an order varying the award.

(5) The Commission may, on application by atransitional employer or
organisation bound by atransitional award, vary aterm of the
award referring by name to atransitional employer or organisation
bound by the award:

(a) toreflect achangein the name of the transitional employer or
organisation; or
(b) if:
(i) theregistration of the organisation has been cancelled;
or
(i) thetransitional employer or organisation has ceased to
exist;
to omit the reference to its name.

(6) The onus of demonstrating that atransitional award should be
varied as set out in an application under subclause (5) rests with the

applicant.

(7) Inthisclause:

discriminatory award means a transitional award that:

() has been referred to the Commission under section 46PW of
the Human Rights and Equal Opportunity Commission Act
1986; and

(b) requiresaperson to do any act that would be unlawful under
Part 11 of the Sex Discrimination Act 1984, except for the fact
that the act would be donein direct compliance with the
award.

For the purposes of this definition, the fact that an act isdonein
direct compliance with the award does not of itself mean that the
act isreasonable.

31 Revocation of transitional awards

(1) The Commission may make an order revoking atransitional award
only if:
(@) itissatisfied that the award is obsolete or is no longer
operating; and
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(b) it would not be contrary to the public interest to revoke the
award.

(2) If an application for an order under subclause (1) is made, the
Commission must take such steps asit considers appropriate to
ensure that each transitional employer and organisation bound by
the transitional award is made aware of the application.

(3) The Commission must not make an order revoking atransitional
award if one or more transitional employees have an entitlement in
relation to a matter under a preserved transitional award term
included in the transitional award.

32 Applicationsfor variation, suspension or revocation of
transitional awards

This Schedule appliesin relation to applications, and proceedings
in relation to applications, for the variation, suspension or
revocation of transitional awards in the same manner, asfar as
possible, asit appliesin relation to industrial disputes and
proceedingsin relation to industrial disputes, and for that purpose
such an application isto be treated asiif it were the notification of
an industrial dispute.
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Division 3—Procedurefor dealing with industrial disputes

33 Notification of industrial disputes

(1) If an entitled organisation or atransitional employer becomes
aware of the existence of an alleged industrial dispute affecting the
organisation or its members or affecting the employer, as the case
may be, the organisation or employer may notify the relevant
Presidential Member or a Registrar.

Note: For the purposes of this Schedule, an industrial dispute may only be

about allowable transitional award matters—see the definition of
industrial dispute in subclause 2(1).

(2) A Minister who is aware of the existence of an alleged industrial
dispute may notify the relevant Presidential Member or a Registrar.

(3) If aRegistrar isnotified of an alleged industrial dispute, or a
member of the Commission who is not the relevant Presidential
Member becomes aware of the existence of an aleged industrial
dispute, the Registrar or member must inform the relevant
Presidential Member.

(4) For the purposes of this clause, an organisation is an entitled
organisation if:

(a) the organisation is bound by atransitional award; and

(b) at least one member of the organisation is atransitional
employer or atransitional employee that is bound by the
transitional award; and

(c) the organisation is entitled under its eligibility rulesto
represent the industrial interests of that member.

34 Disputesto be dealt with by conciliation wher e possible

(2) If an alleged industrial dispute is notified under clause 33 or the
relevant Presidential Member otherwise becomes aware of the
existence of an aleged industrial dispute, the relevant Presidential
Member must, unless satisfied that it would not assist the
prevention or settlement of the alleged industrial dispute, refer it
for conciliation by himself or herself or by another member of the
Commission.
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(2) If the Presidential Member does not refer the alleged industrial
dispute for conciliation:
() the Presidential Member must publish reasons for not doing
so; and
(b) the Commission must deal with the alleged industrial dispute
by arbitration.

35 Findingsastoindustrial disputes

(1) Subject to subclause (2), if a proceeding in relation to an alleged
industrial dispute comes before the Commission, it must, if it
considers that the alleged industrial dispute is an industrial dispute:

(a) determine the partiesto theindustrial dispute and the matters
in dispute; and
(b) record itsfindings;
but the Commission may vary or revoke any of the findings.

(2) If the Commission constituted in any manner has made findingsin
relation to an industrial dispute, the Commission (however
constituted) may, for the purpose of exercising powersin
subsequent proceedings in relation to the same industrial dispute
(other than powers on an appeal in relation to the finding), proceed
on the basis of the findings or any of them.

(3) A determination or finding of the Commission on a question as to
the existence of an industrial disputeis, in all courts and for all
purposes, conclusive and binding on all persons affected by the
guestion.

36 Action to betaken wheredisputereferred for conciliation

(1) If anindustrial disputeisreferred for conciliation, a member of the
Commission must do everything that appears to the member to be
right and proper to assist the parties to agree on terms for the
prevention or settlement of the industrial dispute.

(2) The action that may be taken by a member of the Commission
under this clause includes:
(a) arranging conferences of the parties or their representatives
presided over by the member; and
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(b) arranging for the parties or their representatives to confer
among themselves at conferences at which the member is not
present.

37 Completion of conciliation proceeding

(1) A conciliation proceeding before a member of the Commissionis
to be regarded as completed when:

(a) the parties have reached agreement for the settlement of the
whole of the industrial dispute; or

(b) whether or not the parties have reached agreement for the
settlement of part of the industrial dispute, the member of the
Commission is satisfied that thereis no likelihood that,
within areasonable period, conciliation, or further
conciliation, will result in agreement, or further agreement,
by the parties on terms for the settlement of the industrial
dispute or any matter in dispute.

(2) Nothing in this Schedule prevents the exercise of conciliation
powersin relation to an industrial dispute merely because
arbitration powers have been exercised in relation to the industrial
dispute.

38 Arbitration

(1) When aconciliation proceeding before a member of the
Commission in relation to the industrial dispute is completed but
theindustrial dispute has not been fully settled, the Commission
must, to the extent that the industrial dispute is about matters
referred to in subclause 29(2), or the matters remaining in dispute
are matters referred to in that clause, proceed to deal with the
industrial dispute, or the matters remaining in dispute, by
arbitration.

(2) The Commission must not proceed to deal with the industrial
dispute, or any matters remaining in dispute, by arbitration to the
extent that the industrial dispute is not about matters referred to in
subclause 29(2), or the matters remaining in dispute are not matters
referred to in that clause.
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(3) Unless the member of the Commission who conducted the
conciliation proceeding is competent, having regard to clause 39,
to exercise arbitration powersin relation to the industrial dispute
and proposes to do so, the member must make a report under
subclause (4).

(4) The member must, for the purpose of enabling arrangementsto be
made for arbitration in relation to the industrial dispute, report to
the relevant Presidential Member or, if the member isa
Presidential Member, to the President, as to:

(a) the mattersin dispute; and

(b) the extent to which those matters are matters referred to in
subclause 29(2); and

(c) the partiesto the dispute; and

(d) the extent to which the dispute has been settled.

(5) The member must not disclose anything said or donein the
conciliation proceeding in relation to matters in dispute that remain
unsettied.

(6) Inan arbitration proceeding under this Schedule, unless all the
parties agree, evidence must not be given, or statements made, that
would disclose anything said or done in a conciliation proceeding
under this Schedule (whether before a member of the Commission
or at a conference arranged by a member of the Commission) in
relation to matters in dispute that remain unsettled.

39 Exercise of arbitration powers by member who has exer cised
conciliation powers

(1) If amember of the Commission has exercised conciliation powers
in relation to an industrial dispute, the member must not exercise,
or take part in the exercise of, arbitration powersin relation to the
industrial dispute if a party to the arbitration proceeding objects.

(2) The member is not taken to have exercised conciliation powersin
relation to theindustrial dispute merely because:

(a) after having begun to exercise arbitration powersin relation
to theindustrial dispute, the member exercised conciliation
powers; or

(b) the member arranged for a conference of the parties or their
representatives to be presided over by the member, but the
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conference did not take place or was not presided over by the
member; or

(c) the member arranged for the parties or their representatives
to confer among themselves at a conference at which the
member was not present.

40 Principlesfor varying transitional awards

(1) A Full Bench of the Commission may establish principles about
varying transitional awardsin relation to each allowable
transitional award matter referred to in subclause 29(2).

(2) After such principles (if any) have been established under
subclause (1), the power of the Commission to vary atransitional
award in relation to a matter referred to in subclause 29(2) is
exercisable only by a Full Bench unless the variation:

() giveseffect to orders of a Full Bench made after the reform
commencement; or

(b) isconsistent with principles established by a Full Bench after
that day.

(3) The President or a Full Bench may, in relation to the exercise of
powers under this clause, direct amember of the Commission to
provide areport in relation to a specified matter.

(4) After making such investigation (if any) asis necessary, the
member must provide areport to the President or Full Bench, as
the case may be.

(5) To avoid doubt, principles established under subclause (1) must be
consistent with, and cannot be such asto override, a provision of
this Act that relates to the variation of transitional awards.

41 Reference of disputesto Full Bench

(1) A referencein thisclauseto apart of an industrial dispute includes
areference to:

(a) anindustrial dispute so far asit relates to a matter in dispute;
or

(b) aquestion arising in relation to an industrial dispute.
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(2) If aproceedingin relation to an industrial dispute or an alleged
industrial dispute is before a member of the Commission, a party to
the proceeding or the Minister may apply to the member:

(a) inthe case of aproceeding in relation to an alleged industrial
dispute—to have the proceeding dealt with by a Full Bench
because the subject matter of the proceeding is of such
importance that, in the public interest, the proceeding should
be dealt with by a Full Bench; or

(b) inthe case of aproceeding by way of conciliation or
arbitration—to have the industrial dispute or a part of the
industrial dispute dealt with by a Full Bench because the
industrial dispute or the part of theindustrial disputeis of
such importance that, in the public interest, it should be dealt
with by aFull Bench.

Note: Anindustrial dispute must not be dealt with by arbitration unlessit is
about a matter referred to in subclause 29(2)—see clause 38.

(3) An application under paragraph (2)(a) may be accompanied by an
application under paragraph (2)(b), to be dealt with if the
application under paragraph (2)(a) is granted and thereis afinding
that there is an industrial dispute.

(4) If an application is made under subclause (2) to amember of the
Commission other than the President:
(a) the member must refer the application to the President to be
dealt with; and
(b) the President must confer with the member about whether the
application should be granted.

(5) If the President is of the opinion:

(a) inthe case of an application under paragraph (2)(a)—that the
subject matter of the proceeding is of such importance that,
in the public interest, the proceeding should be dealt with by
a Full Bench; or

(b) inthe case of an application under paragraph (2)(b)—that the
industrial dispute or the part of theindustrial disputeis of
such importance that, in the public interest, it should be dealt
with by aFull Bench;

the President must grant the application.
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(6) If the President grants an application under paragraph (2)(a):
(a) the Full Bench must, if it considers that thereis an industrial
dispute, record findings under clause 35; and
(b) if the application was accompanied by an application under
paragraph (2)(b) that was granted—the Full Bench must,
subject to subclause (9), hear and determine the industrial
dispute or the part of the industrial dispute.

(7) If the President grants an application under paragraph (2)(b), the
Full Bench must, subject to subclause (8), hear and determine the
industrial dispute or the part of the industrial dispute and, in the
hearing, may have regard to any evidence given, and any
arguments adduced, in arbitration proceedings in relation to the
industrial dispute, or the part of the industrial dispute, before the
Full Bench commenced the hearing.

(8) If the President grants an application under paragraph (2)(b) in
relation to an industrial dispute:
(a) the Full Bench may refer a part of the industrial disputeto a
member of the Commission to hear and determine; and
(b) the Full Bench must hear and determine the rest of the
industrial dispute.

(9) The President or a Full Bench may, in relation to the exercise of
powers under this clause, direct amember of the Commission to
provide areport in relation to a specified matter.

(10) The member must, after making such investigation (if any) asis
necessary, provide areport to the President or Full Bench, asthe
case may be.

(11) The President may before a Full Bench has been established for the
purpose of hearing and determining, under this clause, an industrial
dispute or part of an industrial dispute, authorise a member of the
Commission to take evidence for the purposes of the hearing and
determination, and:

(a) the member has the powers of a person authorised to take
evidence under subclause 46(3); and

(b) the Full Bench must have regard to the evidence.
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42 President may deal with certain proceedings

(1) A referencein this clause to apart of an industrial dispute includes
areferenceto:

(@) anindustrial dispute so far asit relates to a matter in dispute;
or

(b) aquestion arising in relation to an industrial dispute.

(2) The President may, whether or not another member of the
Commission has begun to deal with a particular proceeding in
relation to an aleged industrial dispute or an industrial dispute,
decide to deal with the proceeding.

(3) If the President decides to deal with the proceeding, then, unless
the President considers that the proceeding does not relate to an
industrial dispute:

(8) the President must make such findings (if any) in relation to
the proceeding as are required to be made by clause 35 and
have not already been made by another member of the
Commission; and

(b) the President must:

(i) if the President is of the opinion that it would assist the
settlement of the industrial dispute or a part of the
industrial dispute—endeavour to settle the industria
dispute or the part of theindustrial dispute by
conciliation; and

(ii) if the President is not of that opinion, or has not been
ableto settle the industrial dispute or a part of the
industrial dispute by conciliation:

(A) hear and determine the industrial dispute or the
part of the industrial dispute; or

(B) refer theindustria dispute or the part of the
industrial dispute to a Full Bench.

Note: Anindustrial dispute must not be dealt with by arbitration unlessit is
about a matter referred to in subclause 29(2)—see clause 38.

(4) If the President refers the industrial dispute or the part of the
industrial dispute to a Full Bench, the Full Bench must hear and
determine the industrial dispute or the part of the industrial dispute.

(5) Inthe hearing of an industrial dispute or a part of an industrial
dispute by the President under subclause (3) or by a Full Bench
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(6)

()

(8)

9)

under subclause (4), the President or Full Bench may have regard
to any evidence given, and any arguments adduced, in arbitration
proceedingsin relation to the industrial dispute, or the part of the
industrial dispute, before the President or Full Bench commenced
to deal with the proceeding concerned.

If the President has under subclause (3) referred an industrial
dispute to a Full Bench:

() the Full Bench may refer a part of the industrial disputeto a
member of the Commission to hear and determine; and

(b) the Full Bench must hear and determine the rest of the
industrial dispute.

If, before an industrial disputeis dealt with by the President under
this clause or while an industrial dispute is being dealt with by the
President under this clause, the partiesto the industrial dispute, or
any of them, reach agreement on terms for the settlement of all or
any of the mattersin dispute, the President must cease dealing with
theindustrial dispute.

The President or a Full Bench may, in relation to the exercise of
powers under this clause, direct amember of the Commission to
provide areport in relation to a specified matter.

The member must, after making such investigation (if any) asis
necessary, provide areport to the President or Full Bench, as the
case may be.

43 Review on application by Minister

(D)

)

©)

The Minister may apply to the President for areview by a Full
Bench of an order made for the purposes of this Schedule, or a
decision relating to the making of such an order, made by a
member of the Commission under this Scheduleif it appears to the
Minister that the order or decision is contrary to the public interest.

If an application is made to the President under subclause (1), the
President must establish a Full Bench to hear and determine the
application.

The Full Bench must, if in its opinion the matter is of such
importance that, in the public interest, the order or decision should
be reviewed, make such review of the order or decision as appears
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to it to be desirable having regard to the matters referred to in the
application.

(4) Subsections 120(4) to (8) apply in relation to areview under this
clause in the same manner as they apply in relation to an appeal
under section 120.

(5) Inareview under this clause:
(a) the partiesto the proceeding in which the order or decision
was made are parties to the proceeding on the review and are
entitled to notice of the hearing; and

(b) the Minister isa party to the proceeding.

(6) Each provision of this Schedule relating to the hearing and
determination of an industrial dispute extends to areview under
this clause.

(7) Nothing in this clause affects any right of appeal or any power of a
Full Bench under section 120, and an appeal under that section and
areview under this clause may, if the Full Bench considers it
appropriate, be dealt with together.

44 Procedure of Commission

(1) If the Commission isdealing with an industrial dispute, it must, in
such manner as it considers appropriate, carefully and quickly
inquire into and investigate the industrial dispute and al matters
affecting the merits, and right settlement, of the industrial dispute.

(2) Inthe hearing and determination of an industrial dispute or in any
other proceeding before the Commission under this Schedule:

(a) the procedure of the Commission is, subject to this Act and
the Rules of the Commission, within the discretion of the
Commission; and

(b) the Commission is not bound to act in aformal manner and is
not bound by any rules of evidence, but may inform itself on
any matter in such manner asit considersjust; and

(c) the Commission must act according to equity, good
conscience and the substantial merits of the case, without
regard to technicalities and legal forms.

(3) The Commission may determine the periods that are reasonably
necessary for the fair and adequate presentation of the respective
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cases of the parties to an industrial dispute or other proceeding and
reguire that the cases be presented within the respective periods.

(4) The Commission may require evidence or argument to be
presented in writing, and may decide the matters on which it will
hear oral evidence or argument.

45 Provisionsin Part 3 that do not apply to performance of
Commission’sfunctions under this Schedule

Sections 104, 105, 106, 108, 110, 111, 112, 113 and 114 do not
apply to the performance of afunction by the Commission under
this Schedule.
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Division 4—Powers of Commission for dealing with
industrial disputes

46 Particular powersof Commission

(1) Subject to this Schedule, the Commission may do any of the
following thingsin relation to an industrial dispute arising under
this Schedule:

() inform itself in any manner it considers appropriate;
(b) take evidence on oath or affirmation;

(c) givedirectionsorally or in writing in the course of, or for the
purposes of, procedural matters relating to the hearing or
determination of the industrial dispute;

(d) within the limits of the Commission’s powers under this
Schedule, vary or revoke atransitional award, order,
direction, recommendation or other decision of the
Commission made for the purposes of this Schedule;

(e) dismissamatter or part of a matter, or refrain from further
hearing or from determining the industrial dispute or part of
theindustrial dispute, if it appears:

(i) that theindustrial dispute or part istrivia; or

(i) that theindustrial dispute or part has been dealt with, is
being dealt with or is proper to be dealt with by a State
industrial authority; or

(ii1) that further proceedings are not necessary or desirablein
the public interest; or

(iv) that aparty to the industrial disputeisengagingin
conduct that, in the Commission’s opinion, is hindering
the settlement of the industrial dispute or another
industrial dispute; or

(v) that aparty to the industrial dispute:

(A) has breached atransitional award or order of
the Commission or a Division 3 pre-reform
certified agreement (within the meaning of
Schedule 7); or

(B) has contravened a direction or recommendation
of the Commission to stop industrial action; or
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(C) has contravened arecommendation of the
Commission under clause 47,

(f) hear and determine the industrial dispute in the absence of a
party who has been summoned or served with a notice to
appear;

(g) sitat any place;

(h) conduct the hearing of the industrial dispute, or any part of
the hearing, in private;

(i) adjourn the hearing of the industrial dispute to any time and
place;

() refer any matter to an expert and accept the expert’ s report as
evidence;

(k) if theindustrial dispute is being dealt with by a Full Bench—
direct a member of the Commission to consider a particular
matter and prepare areport for the Full Bench on that matter;

(1) alow the amendment, on such terms asit considers
appropriate, of any application or other document relating to
the industrial dispute;

(m) correct, amend or waive any error, defect or irregularity,
whether in substance or form;

(n) summon before it the parties to the industrial dispute, the
witnesses, and any other persons whose presence the
Commission considers would help in the hearing or
determination of the industrial dispute;

(o) compel the production before it of documents and other
things for the purpose of reference to such entries or matters
only asrelate to the industria dispute.

(2) The Commission must not, in relation to an industrial dispute,
dismiss or refrain as mentioned in paragraph (1)(e) because of
subparagraph (1)(e)(i), (ii) or (iii) unlessit has made a
determination and findings under clause 35 in relation to the
dispute.

(3) The Commission may, in writing, authorise a person (including a
member of the Commission) to take evidence on its behalf, with
such limitations (if any) asthe Commission directs, in relation to
an industrial dispute, and the person has al the powers of the
Commission to secure:

(@) the attendance of witnesses; and

(b) the production of documents and things; and
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(c) thetaking of evidence on oath or affirmation.

47 Recommendations by consent

() If:

(a) the Commission is exercising powers of conciliationin
relation to a particular allowable transitional award matter;
and

(b) all the parties reguest the Commission to conduct a hearing
and make recommendations about particular aspects of the
matter on which they are unable to reach agreement (which
may be all aspects of the matter); and

(c) the Commission is satisfied that all the parties:

(i) have made a genuine attempt to agree about those
aspects of the matter; and
(if) have agreed to comply with the Commission’s
recommendations;
the Commission must conduct a hearing and make
recommendations about those aspects of the matter.

(2) This clause does not prevent the Commission from making
recommendations in other circumstances.
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Division 5—Other powers of the Commission

48 Power to make further ordersin settlement of industrial dispute
etc.

(1) Thefact that atransitional award-related order has been made for
the settlement of an industrial dispute, or that atransitional award
or order made for the settlement of an industrial disputeisin force,
does not prevent:

(a) afurther order being made for the settlement of the industrial
dispute; or

(b) an order being made for the settlement of a further industrial
dispute between al or any of the parties to the earlier award
or order, and whether or not the subject matter of the further

industrial dispute isthe same (in whole or part) as the subject
matter of the earlier industrial dispute.

(2) The Commission’s power to make a further order under this clause
is limited to making an order that is permitted under this Schedule.

49 Relief not limited to claim

Subject to clauses 17, 18 and 29, in making an order to vary a
transitional award, the Commission is not restricted to the specific
relief claimed by the parties to the industrial dispute concerned, or
to the demands made by the parties in the course of the industrial
dispute, but may include in the order anything:

(a) that the Commission considers necessary or expedient for the
purpose of preventing or settling the industrial dispute or
preventing further industrial disputes; and

(b) that iswithin the Commission’s powers under this Schedule.

50 Power to provide special rates of wages

If atransitional award prescribes a minimum rate of wages, the
Commission may vary the award to provide:

(a) for the payment of wages at alower rate to transitional
employees who are unable to earn awage at the minimum
rate; and

372 Workplace Relations Act 1996



Transitional arrangements for parties bound by federal awards Schedule 6
Powers and procedures of Commission for dealing with industrial disputes Part 3
Other powers of the Commission Division 5

Clause 51

(b) that the lower rate must not be paid to a transitiona
employee unless a particular person or authority has certified
that the transitional employee is unable to earn awage at the
minimum rate.

51 Ordersto stop or prevent industrial action

(1) If it appears to the Commission that industrial action is happening,
or isthreatened, impending or probable, in relation to an industrial
dispute about a matter referred to in subclause 29(2), the
Commission may, by order, give directions that the industrial
action stop or not occur.

(2) The Commission may make such an order on its own initiative, or
on the application of:

(@) aparty to theindustria dispute (if any); or

(b) apersonwho isdirectly affected, or who islikely to be
directly affected, by the industrial action; or

(c) an organisation of which a person referred to in paragraph (b)
isamember.

(3) The Commission must hear and determine an application for an
order under this clause as quickly as practicable.

(4) The Commission may make an interim order under this clause.

(5) Aninterim order made under subclause (4) ceases to have effect if
the application is determined.

(6) The powers conferred on the Commission by subclauses (1) and
(4) are in addition to, and not in derogation of, the powers
conferred on the Commission by the rest of this Schedule.

(7) A person or organisation to whom an order under subclause (1) or
(4) is expressed to apply must comply with the order.

(8 The Court may, on the application of a person or organisation
affected by an order under subclause (1) or (4), grant an injunction
on such terms as the Court considers appropriateiif it is satisfied
that another person or organisation:

(a) has engaged in conduct that constitutes a contravention of
subclause (7); or
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(b) isproposing to engage in conduct that would constitute such
a contravention.

(9) If, inthe opinion of the Court it is desirable to do so, the Court may
grant an interim injunction pending determination of an application
under subclause (8).
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Part 4—Ballots ordered by Commission

52 Commission may order secret ballot

Q) If:

(a) an organisation is concerned in an industrial dispute with
which the Commission is empowered to deal under this
Schedule (whether or not proceedingsin relation to the
dispute are before the Commission); and

(b) the Commission considers that the prevention or settlement
of the industrial dispute might be helped by finding out the
attitudes of the members, or the members of a section or class
of the members, of the organisation or a branch of the
organisation in relation to a matter;

the Commission may order that a vote of the members be taken by
secret ballot (with or without provision for absent voting), in
accordance with directions given by the Commission, for the
purpose of finding out their attitudes to the matter.

(2) The powers of the Commission to make an order under
subclause (1), and to revoke such an order, are exercisable only by
a Presidential Member or a Full Bench.

53 Scope of directionsfor secret ballots

(1) Directions given by the Commission under subclause 52(1) must
provide for all matters relating to the ballot concerned, including
the following matters:

() the guestionsto be put to the vote;
(b) the€ligibility of personsto vote;
(c) the conduct of the ballot generally.

(2) Beforegiving adirection relating to the conduct of the ballot, the
Commission must consult with the Industrial Registrar or, if the
ballot isto be conducted by the Australian Electoral Commission,
with the Electoral Commissioner.
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54 Conduct of ballot

(1) If, under this Part, the Commission orders the holding of a secret
ballot, the Commission must, by order:

(a) direct the organisation concerned to make arrangements for
the conduct of the ballot by a person approved by the
Industrial Registrar; or

(b) direct the Industrial Registrar to make arrangements for the
conduct of the ballot;

and may give any further directionsthat it considers necessary for
ensuring the secrecy of votes and otherwise for the purposes of the
conduct of the ballot or the communication of the result to the
Commission.

(2) An organisation or person (other than the Industrial Registrar) to
whom a direction has been given under subclause (1) must comply
with the direction.

Penalty: 30 penalty units.
() Subclause (2) is an offence of strict liability.

(4) If adirection is given under paragraph (1)(a), the Commonwealth
isliable to pay to the organisation the reasonable costs of the
conduct of the ballot concerned as assessed by a Registrar.

(5) If adirectionis given under paragraph (1)(b), the Industrial
Registrar must conduct the ballot concerned, or make arrangements
for its conduct, in accordance with the direction.

(6) If theresult of aballot conducted under an order under this Part is
communicated to the Commission, the Commission must cause the
Industrial Registrar to inform each of the following persons, by
written notice, of the result:

(a) the personswho were eligibleto vote in the ballot;

(b) the organisation (if any) to which those persons belonged,
and the transitional employers by whom those persons were
employed, when those persons became eligible to vote in the
ballot.
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55 Commission to haveregard to result of ballot

In any conciliation or arbitration proceeding before the
Commission in relation to a matter in relation to which the
attitudes of persons have been expressed in a ballot conducted
under an order under this Part, the Commission must have regard
to the result of the ballot.

56 Offencesin relation to ballots

For the purposes of this Part, section 821 appliesto a ballot ordered
under this Part in the same way as it appliesto a ballot ordered
under Division 4 of Part 9 of this Act.
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Part 5—Circumstancesin which transitional
awar ds cease to be binding

57 Ceasing to be bound by transitional awar d—making a State
employment agreement

(1) If atransitional employer that isbound by atransitional award in
respect of the employment of atransitional employee makes a State
employment agreement with the transitional employee:

(a) thetransitional employer ceases to be bound by that award in
respect of that employment; and

(b) thetransitional employer cannot subsequently be bound by
the transitional award in respect of that employment.

Note: A State employment agreement may be made with one or more
transitional employees employed by the transitional employer.

(2) To avoid doubt, the transitional award does not prevent the State
employment agreement from coming into force and regulating the
wages and conditions of employment of the transitional employee.

58 Ceasing to be bound by transitional awar d—inability to make a
State employment agr eement

(1) If atransitional employer has made genuine efforts to make a State
employment agreement with one or more transitional employees
employed by the transitional employer, but has been unable to do
so, the transitional employer, or any of the transitional employees,
may apply to the Commission for an order that the transitional
award cease to bind the transitional employer in respect of the
employment of the transitional employees.

(2) The Commission must make the order sought if it is satisfied that
the transitional employer has made genuine efforts to make a State
employment agreement with one or more of the transitional
employees, but has been unable to do so.
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59 Ceasing to be bound by transitional awar d—inability to resolve
industrial dispute under this Schedule

(1) Thisclause appliesif anindustria dispute has not been able to be
resolved under this Schedule, despite genuine efforts having been
made to do so.

(2) A party to theindustria dispute may apply to the Commission for
an order that the transitional award to which the industrial dispute
relates cease to bind atransitional employer affected by the
industrial dispute in respect of the employment of transitional
employees employed by the transitional employer.

(3) The Commission must make the order sought if it is satisfied that
genuine efforts were made to resolve the industrial dispute.

60 Interaction between transitional awards, State laws and State
awards

Subject to this clause, if a State law or a State award is inconsistent
with, or deals with a matter dealt with in, atransitiona award:
(a) thetransitional award prevails; and
(b) the State law or State award, to the extent of the
inconsistency or in relation to the matter dealt with, is
invalid.
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Part 6—Technical mattersrelating to transitional
awards

61 Making and publication of orders

(1) An order made by the Commission for the purposes of this
Schedule must:

(a) bereduced to writing; and
(b) besigned by:
(i) inthe case of an order made by a Full Bench—at least
one member of the Full Bench; and
(if) inany other case—at least one member of the
Commission; and
(c) show the day on whichit is signed.

(2) If the Commission makes an order for the purposes of this
Schedule, the Commission must promptly give to a Registrar:

(a) acopy of the order; and
(b) written reasons for the order; and

(c) alist specifying each party who appeared at the hearing of
the proceeding concerned.

(3) A Registrar who receives a copy of an order under subclause (2)
must promptly ensure that a copy of the order and the written

reasons received by the Registrar in respect of the making of the
order:

(a) are made available to each party shown on thelist given to
the Registrar under paragraph (2)(c); and

(b) areavailable for inspection at each registry; and

(c) are published as soon as practicable.

62 Requirement for transitional award-related orders

(1) The Commission must, when making atransitional award-related
order, if it considersit appropriate, ensure that the order:
(a) isexpressedin plain English and is easy to understand in
structure and content; and
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(b) does not contain terms that are obsolete or that need
updating; and

(c) if appropriate, provides for the employment of workers with
disabilitiesin general employment by including termsfor the
Supported Wage System; and
Note:  The Supported Wage System was endorsed by the Commission

in the Full Bench decision dated 10 October 1994 (Print L5723).

(d) includes wage arrangements for the full range of
apprenticeships, traineeships and other training arrangements
that are relevant to the work covered by the transitional
award to which the order relates, including for part-time and
school-based apprenticeships and traineeships.

(2) A transitional award-related order does not discriminate against a
transitional employee for the purposes of paragraph 9(1)(e) merely
because:

(@) it discriminates, in respect of particular employment, on the
basis of the inherent requirements of that employment; or
(b) it discriminates, in respect of employment as a member of the
staff of an institution that is conducted in accordance with the
teachings or beliefs of a particular religion or creed:
(i) onthe basis of those teachings or beliefs; and
(ii) in good faith.

63 Registrar’s powersif member ceasesto be member after making
an order

If:

(&) amember of the Commission ceases to be a member after an
order has been made for the purposes of this Schedule by the
Commission constituted by the member; and

(b) at that time, the order has not been reduced to writing or has
been reduced to writing but has not yet been signed by the
member;

a Registrar must reduce the order to writing, sign it and seal it with
the sedl of the Commission, and the order has effect asif it had
been signed by the member of the Commission.
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64 Form of orders

An order made by the Commission for the purposes of this
Schedule must be framed so as best to express the decision of the
Commission and to avoid unnecessary technicalities.

65 Dateof orders

The date of an order made by the Commission for the purposes of
this Schedule is the day when the order was signed under
subclause 61(1).

66 Date of effect of orders

(1) An order made by the Commission for the purposes of this
Schedule must be expressed to come into force on a specified day.

(2) Unlessthe Commission is satisfied that there are exceptional
circumstances, the day specified in the order must not be earlier
than the date of the order.

67 Term of orders

(1) An order made by the Commission for the purposes of this
Schedule must specify the period for which the order isto continue
inforce.

(2) Indetermining the period to be specified under subclause (1), the
Commission must have regard to:

(a) the wishes of the parties to the industrial dispute concerned
asto the period for which the order should continue in force;
and

(b) thedesirability of stability in workplace relations.

68 Continuation of transitional awards

(1) Subject to clause 31 and any order of the Commission, a
transitional award and an order varying atransitional award
continue in force until the end of the transitional period.

(2) A term of atransitional award about:
(a) long service leave with pay; or
(b) sick leave with pay;
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is not taken to be ineffective merely because the termis so
expressed as not to be capable of operating, or of operating fully,
during the period for which the award is to continue in force.

Note: A termin atransitional award about long service leave is preserved
under clause 22.

(3) If, under subclause (1), atransitional award has continued in force
after the end of the period specified in the award as the period for
which the award is to continue in force, an order made by the
Commission for the settlement of afurther industrial dispute
between the parties may be expressed to operate from a day not
earlier than the day on which the industrial dispute arose.

69 Personsbound by ordersvarying transitional awards

(1) Subject to subclause (2) and any order of the Commission, an order
that determines an industrial dispute by varying atransitional
award is binding on:

(a) al partiestothe industrial dispute who appeared or were
represented before the Commission; and

(b) al partiesto the industrial dispute who were summoned or
notified (either personally or as prescribed) to appear as
parties to the industrial dispute (whether or not they
appeared); and

(c) al partieswho, having been notified (either personally or as
prescribed) of the industrial dispute and of the fact that they
were alleged to be parties to the industrial dispute, did not,
within the time prescribed, satisfy the Commission that they
were not parties to the industrial dispute; and

(d) any transitional employer bound by the award under Part 6A
of this Schedule (transmission of business);

(e) al transitional employers and transitional employeeswho, on
the reform commencement and on the date of the order
varying the transitional award, were members of an
organisation that is a party to the industrial dispute.

(2) An order that determines an industrial dispute by varying a
transitional award must not bind any transitional employer,
transitional employee or organisation that was not bound by the
transitional award on the reform commencement.

Notel:  Clause4 providesfor who is bound by atransitional award on and
from the reform commencement.
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Note 2: The term transitional award includes the award as varied.

70 Transitional awards and transitional award-related orders of
Commission arefinal

(1) Subject tothisAct, atransitional award or atransitional
award-related order (including atransitional award-related order
made on appeal):

(a) isfina and conclusive; and

(b) may not be challenged, appeal ed against, reviewed, quashed
or called in question in any court; and

(c) isnot subject to prohibition, mandamus or injunction in any
court on any account.

(2) A transitional award or transitional award-related order is not
invalid because it was made by the Commission constituted
otherwise than as provided by this Act.

71 Reprints of transitional awardsasvaried

A document purporting to be a copy of areprint of atransitional
award as varied, and purporting to have been printed by the
Government Printer, isin all courts evidence of the transitional
award as varied.

72 Expressionsused in transitional awards

Unless the contrary intention appearsin atransitional award, an
expression used in the award has the same meaning asit hasin an
Act by virtue of the Acts Interpretation Act 1901 or asit hasin this
Act.
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Part 6A—Transmission of transitional awards
Division 1—Introductory

72A Object

The abject of this Part isto provide for the transfer of obligations
under transitional awards when the whole, or a part, of a
transitional employer’ s businessis transmitted to another
transitional employer.

72B Simplified outline

(1) Division 2 describes the transmission of business situation this Part
is designed to deal with. It identifies the old transitional employer,
the new transitional employer, the business being transferred, the
time of transmission and the transferring transitional employees.

(2) Division 3 dealswith the transmission of certain transitional
awards.

(3) Division 4 deals with notification requirements, the lodgment of
notices with the Employment Advocate and the enforcement of the
new transitional employer’ s obligations by pecuniary penalties.

(4) Division 5 allows regulations to be made to deal with other
transmission of business issues in relation to transitional awards.
72C Definitions
In this Part;

business being transferred has the meaning given by subclause
72D(2).

Court means the Federal Court of Australia or the Federal
Magistrates Court.

new transitional employer has the meaning given by
subclause 72D(1).
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old transitional employer has the meaning given by
subclause 72D(1).

operational reasons has the meaning given by subsection 643(9).
time of transmission has the meaning given by subclause 72D(3).

transferring transitional employee has the meaning given by
clauses 72E and 72F.

transmission period has the meaning given by subclause 72D(4).
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Division 2—Application of Part

72D Application of Part

(1) ThisPart appliesif aperson (the new transitional employer)
becomes the successor, transmittee or assignee of the whole, or a
part, of abusiness of another person (the old transitional
employer).

(2) The business, or the part of the business, to which the new
transitional employer is successor, transmittee or assignee is the
business being transferred for the purposes of this Part.

(3) Thetime at which the new transitional employer becomes the
successor, transmittee or assignee of the business being transferred
isthe time of transmission for the purposes of this Part.

(4) The period of 12 months after the time of transmission is the
transmission period for the purposes of this Part.

72E Transferring transitional employees

(1) A personisatransferring transitional employee for the purposes
of this Part if:
(a) the person isemployed by the old transitional employer
immediately before the time of transmission; and
(b) the person:
(i) ceasesto be employed by the old transitional employer;
and
(ii) becomes employed by the new transitional employer in
the business being transferred;
within 2 months after the time of transmission.

(2) A personisaso atransferring transitional employee for the
purposes of this Part if:

(a) the person isemployed by the old transitional employer at
any time within the period of 1 month before the time of
transmission; and

(b) the person’s employment with the old transitional employer
isterminated by the old transitional employer before the time
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of transmission for genuine operational reasons or for reasons
that include genuine operational reasons; and

(c) the person becomes employed by the new transitional
employer in the business being transferred within 2 months
after the time of transmission.

(3) Inapplying clause 72F and Division 3 in relation to a person who
isatransferring transitional employee under subclause (2) of this
clause, areference in those provisionsto a particular state of affairs
existing immediately before the time of transmission isto be read
as areference to that state of affairs existing immediately before
the person last ceased to be an employee of the old transitional
employer.

72F Transferring transitional employeesin relation to particular
transitional award

(1) A transferring transitional employeeisatransferring transitional
employee in relation to a particular transitional award if:

(a) thetransitional award applied to the transferring transitional
employee's employment with the old transitional employer
immediately before the time of transmission; and

(b) when the transferring transitional employee becomes
employed by the new transitional employer, the nature of the
transferring transitional employee’ s employment with the
new transitional employer is such that the transitional award
is capable of applying to employment of that nature.

(2) Thetransferring transitional employee ceases to be atransferring
transitional employee in relation to the transitional award if:

(a) thetransferring transitional employee ceases to be employed
by the new transitional employer after the time of
transmission; or

(b) the nature of the transferring transitional employee's
employment with the new transitional employer changes so
that the transitional award is no longer capable of applying to
employment of that nature; or

(c) thetransmission period ends.
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Divison 3—Transmission of transitional award

72G Transmission of transitional award

New transitional employer bound by transitional award

Q) If:

(a) theold transitional employer was, immediately before the
time of transmission, bound by atransitional award that
regulated the employment of employees of the old
transitional employer; and

(b) thereisat least one transferring transitional employeein
relation to the transitional award; and

(c) but for this clause, the new transitional employer would not
be bound by the transitional award in relation to the
transferring transitional employeesin relation to the
transitional award; and

(d) the new transitional employer isatransitional employer at
the time of transmission;

the new transitional employer is bound by the transitional award by
force of this clause.

Note 1: Paragraph (c)—the transitional award might already bind the new
transitional employer, for example, because the new transitional
employer happens to be arespondent to the transitional award.

Note2:  The new transitional employer must notify transferring transitional
employees and lodge a copy of a notice with the Employment
Advocate (see clauses 72J and 72K).

Period for which new transitional employer remains bound

(2) The new transitional employer remains bound by the transitional
award, by force of this clause, until whichever of the following
first occurs:

(@) thetransitional award is revoked;

(b) there cease to be any transferring transitional employeesin
relation to the transitional award;

(c) the new transitional employer ceasesto be bound by the
transitional award under Part 5;

(d) thetransmission period ends,
(e) thetransitiona period ends.
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©)

(4)

()

(6)

New transitional employer bound only in relation to employment of
transferring transitional employees

The new transitional employer is bound by the transitional award,
by force of this clause, only in relation to the employment of
employees who are transferring transitional employeesin relation
to the transitional award.

Commission order

Subclauses (1) and (2) have effect subject to any order of the
Commission.

To avoid doubt, the Commission cannot make an order under
subclause (4) that would have the effect of extending the
transmission period.

Old transitional employer’ srights and obligations that arose
before time of transmission not affected

This clause does not affect the rights and obligations of the old
transitional employer that arose before the time of transmission.

72H Interaction rules

(D

)

Transmitted award

This clause applies if subclause 72G(1) applies to atransitional
award (the transmitted award).

Division 3 pre-reform certified agreement

If:

() the new transitional employer isbound by aDivision 3
pre-reform certified agreement (within the meaning of
Schedule 7); and

(b) atransferring transitional employeein relation to the
transmitted award was not bound by that certified agreement
immediately before the time of transmission; and

(c) that certified agreement would, but for this subclause, apply
to the transferring transitional employee’s employment with
the new transitional employer and would prevail over the
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transmitted award to the extent of any inconsistency with the
transmitted award;
the transmitted award, to the extent to which it relates to the
transferring transitional employee’ s employment with the new
transitional employer, prevails over that certified agreement to the
extent of any inconsistency with that certified agreement.

(3) Subclause (2) has effect despite section 170LY of the pre-reform
Act (as applied by clause 2 of Schedule 7).
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Division 4—Notice requirements and enforcement

72J Informing transferring transitional employees about
transmitted award

(1) Thisclause appliesif:

(@) atransitional employer is bound by atransitional award (the
transmitted award) in relation to atransferring transitional
employee by force of clause 72G; and

(b) apersonisatransferring transitional employeein relation to
the transmitted award.

(2) Within 28 days after the transferring transitional employee starts
being employed by the transitional employer, the transitional
employer must take reasonable steps to give the transferring
transitional employee awritten notice that complies with
subclause (3).

Note: Thisisacivil remedy provision, see clause 72M.

(3) The notice must:
(a) identify the transmitted award; and

(b) state that the transitional employer is bound by the
transmitted award; and

(c) specify the date on which the transmission period for the
transmitted award ends; and

(d) statethat the transitional employer will remain bound by the
transmitted award until the end of the transmission period
unless the transmitted award is revoked, or otherwise ceases
to be in operation, before the end of that period.

72K Lodging copy of notice with Employment Advocate

Only one transferring transitional employee

(1) If atransitional employer gives a notice under subclause 72J(2) to
the only person who is atransferring transitional employeein
relation to atransitional award, the transitional employer must
lodge a copy of the notice with the Employment Advocate within
14 days after the notice is given to the transferring transitional
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)

©)

employee. The copy must be lodged in accordance with
subclause (4).
Notel:  Thisisacivil remedy provision, see clause 72M.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

Multiple transferring transitional employees and notices all given
on the one day

If:

(@) atransitional employer gives a number of notices under
subclause 72J(2) to people who are transferring transitional
employeesin relation to atransitional award; and

(b) all of those notices are given on the one day;

the transitional employer must lodge a copy of one of those notices
with the Employment Advocate within 14 days after that noticeis
given. The copy must be lodged in accordance with subclause (4).

Notel:  Thisisacivil remedy provision, see clause 72M.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

Multiple transferring transitional employees and notices given on
different days

If:

(a) atransitional employer gives a number of notices under
subclause 72J(2) to people who are transferring transitional
employeesin relation to atransitional award; and

(b) the notices are given on different days;

the transitional employer must lodge a copy of the notice, or one of
the notices that was given on the earliest of those days, with the
Employment Advocate within 14 days after that noticeis given.
The copy must be lodged in accordance with subclause (4).

Notel:  Thisisacivil remedy provision, see clause 72M.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.
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Lodgment with Employment Advocate

(4) A noticeislodged with the Employment Advocate in accordance
with this subclause only if it is actually received by the
Employment Advocate.

Note: This means that section 29 of the Acts Interpretation Act 1901 (to the
extent that it deals with the time of service of documents) does not
apply to lodgment of anotice.

72L Employment Advocate must issuereceipt for lodgment

(1) If ancticeislodged under clause 72K, the Employment Advocate
must issue areceipt for the lodgment.

(2) Thereceipt must state that the notice was lodged under clause 72K
on aparticular day.

(3) The Employment Advocate must give a copy of the receipt to the
person who lodged the notice under clause 72K.

72M Civil penalties

(1) Thefollowing are civil remedy provisions for the purposes of this
section:

(a) subclause 72J(2);
(b) subclauses 72K (1), (2) and (3).
Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

(2) The Court may order a person who has contravened a civil remedy
provision to pay a pecuniary penalty.

(3) The penalty cannot be more than 300 penalty units for a body
corporate or 60 penalty unitsin other cases.

(4) An application for an order under subclause (2) inrelation to a
transitional award may be made by:
(@) atransferring transitional employee; or
(b) an organisation of employees that is entitled, under its
eligibility rules, to represent the industrial interests of a
transferring transitional employee; or

(c) aworkplace inspector.
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Division 5—Miscellaneous

72N Regulations

The regulations may make provision in relation to the effects that
the succession, transmission or assignment of a business, or a part
of abusiness, have on the obligations of transitional employers,
and the terms and conditions of transitional employees, under
transitional awards.
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Part 7—Mattersrelatingto Victoria
Divison 1—Mattersreferred by Victoria
Subdivision A—Introduction

73 Definitions

In this Division:;

employee has the same meaning asin Division 1 of Part 21 of this

Act.

employer has the same meaning asin Division 1 of Part 21 of this

Act.

employment has the same meaning asin Division 1 of Part 21 of

this Act.

transitional employee means an employee of atransitional

employer.

transitional employer means an employer that:

(a) isan excluded employer (within the meaning of clause 2);

and
(b) isbound by atransitional award.

transitional Victorian reference award means a transitional award

that is a Victorian reference award.

underlying award, in relation to a common rule, means the award

to which the common rule rel ates.

Victorian public sector has the same meaning as the expression
public sector hasin section 3 of the Commonwealth Powers

(Industrial Relations) Act 1996 of Victoria.

74 Division only has effect if supported by reference

(1) Either of the following:
(a) aclause of thisDivision;
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(b) aclause of this Schedule (other than this Division), to the
extent to which it relates to a Victorian reference award;
has effect only for so long, and in so far, as the Commonwealth
Powers (Industrial Relations) Act 1996 of Victoriarefersto the
Parliament of the Commonwealth a matter or matters that result in
the Parliament of the Commonwealth having sufficient legidative
power for the clause so to have effect.

(2) Paragraph (1)(a) does not apply to a clause to the extent to which it
relates to so much of the Australian Fair Pay and Conditions
Standard as consists of the provisions of Division 6 of Part 7 of this
Act asthey apply to an employee because of section 689.

Subdivision B—Industrial disputes

75 Industrial disputes

(1) Without affecting its operation apart from this clause, this Schedule
also has effect, subject to this clause, asif the definition of
industrial disputein clause 2 were replaced by the following:

industrial dispute means:
(@ anindustrial dispute (including athreatened, impending or
probable industrial dispute):
(i) within the limits of Victoria; and
(i) that isabout alowable transitional award matters
pertaining to the relationship between transitional
employers and transitional employees; or
(b) asdtuation that islikely to giveriseto an industrial dispute of
the kind referred to in paragraph (a).

(2) A law of Victoria prescribed for the purposes of this clause
prevailsto the extent of any inconsistency over atransitional
Victorian reference award that regulates matters pertaining to the
relationship between:

(@) employers; and
(b) employeesin the Victorian public sector.
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Subdivision C—Allowable transitional award matters

76 Allowabletransitional award matters

Subclause 17(1) has effect, in relation to atransitional Victorian
reference award, asif:

(8 “annual leave and” were omitted from paragraph 17(1)(e);
and

(b) paragraphs 17(1)(f) and (h) had not been enacted.

Subdivision D—Preserved transitional award terms

77 Preserved transitional award terms

(1) Clause 22 has effect, in relation to atransitional Victorian
reference award, asif the following paragraphs were added at the
end of subclause 22(3):

(e) annual leave;
(f) personal/carer’sleave;
(9) parental leave, including maternity and adoption leave.

(2) Inthisclause:

personal/carer’ s leave includes war service sick leave, infectious
diseases sick leave and other like forms of sick leave.

(3) Theregulations may provide that for the purposes of subclause (1):
(a) parental leave does not include one or both of the following:
(i) specia maternity leave (within the meaning of
section 265);
(ii) paid leave under subparagraph 268(2)(b)(i) or (ii); and
(b) personal/carer’sleave does not include one or both of the
following:

(i) compassionate leave (within the meaning of section 257
(as that section appliesto an employeein Victoria
because of section 861));

(ii) unpaid carer’s leave (within the meaning of section 244
(as that section appliesto an employeein Victoria
because of section 861)).
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(4) Regulations under subclause (3) may be expressed to apply
generally or in respect of employees engaged in specified types of
employment, such as full-time employment, part-time
employment, casual employment, regular part-time employment or
shift work.

78 When preserved transitional award entitlements have effect

(1) Thisclause appliesto an employeeif:

(@) the employee’ s employment is regulated by atransitional
Victorian reference award that includes a preserved
transitional award term about a matter; and

(b) the employee has an entitlement (the preserved transitional
award entitlement) in relation to that matter under the
preserved transitional award term.

(2) If:
(a) the preserved transitional award term is about a matter
referred to in paragraph 22(3)(e), (f) or (g); and
(b) the employe€'s preserved transitional award entitlement in
relation to the matter is more generous than the employee's
entitlement in relation to the corresponding matter under the
Australian Fair Pay and Conditions Standard,;
the employee' s entitlement under the Australian Fair Pay and
Conditions Standard is excluded, and the employee’s preserved
transitional award entitlement has effect in accordance with the
preserved transitional award term. Otherwise, the employee’'s
entitlement under the Australian Fair Pay and Conditions Standard
has effect.

Note: See clause 79 for the meaning of more generous.

(3) If:
(a) the preserved transitional award term is about a matter
referred to in paragraph 22(3)(e), (f) or (g); and
(b) the employee has no entitlement in relation to the
corresponding matter under the Australian Fair Pay and
Conditions Standard;
the employee' s preserved transitional award entitlement has effect
in accordance with the preserved transitional award term.
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79 Meaning of more generous

(1) For the purposes of this Subdivision, whether an employee's
entitlement under a preserved transitional award term in relation to
amatter is more generous than the employee’ s entitlement in
relation to the corresponding matter under the Australian Fair Pay
and Conditions Standard:

(a) isasspecifiedin, or asworked out in accordance with a
method specified in, regulations made under this paragraph;
or

(b) to the extent that regulations made under paragraph (&) do not
so specify—isto be ascertained in accordance with the
ordinary meaning of the term more generous.

(2) If amatter to which an entitlement under a preserved transitional
award term relates does not correspond directly to a matter to
which the Australian Fair Pay and Conditions Standard relates,
regulations made under paragraph (1)(a) may nevertheless specify
that the matters correspond for the purposes of this Subdivision.

80 Madificationsthat may be prescribed—personal/carer’sleave
(1) Thisclause appliesto atransitional Victorian reference award.

(2) Theregulations may provide that a preserved transitional award
term about personal/carer’ s leaveis to be treated, for the purposes
of the application of this Schedule to the award, as a separate
preserved transitional award term about separate matters, to the
extent that the preserved transitional award term is about any of the
following:

(&) war servicesick leave;
(b) infectious diseases sick leave;
(c) any other like form of sick leave.

(3) If theregulations so provide, clauses 22, 78 and 79 have effect, for
the purposes of the application of this Schedule to the award, in
relation to each separate matter.

Note: There is no entitlement in relation to war service sick leave, infectious
diseases sick leave or any other like form of sick leave under the

Australian Fair Pay and Conditions Standard, so thereis no
corresponding matter for the purposes of subclause 78(3).
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81 Modificationsthat may be prescribed—parental leave
(1) Thisclause appliesto atransitional Victorian reference award.

(2) Theregulations may provide that a preserved transitional award
term about parental leave isto be treated, for the purposes of the
application of this Schedule to the award, as being about separate
matters to the extent that it is about paid and unpaid parental leave.

(3) If theregulations provide that a preserved transitional award term
about parental leaveisto be treated, for the purposes of the
application of this Schedule to the award, as being about separate
matters to the extent that it is about paid and unpaid parental leave:

(a) clauses 22, 78 and 79 have effect, for the purposes of the
application of this Schedule to the award, in relation to each
separate matter; and

(b) in accordance with section 266, the entitlement that an
employee would have to unpaid parental leave under the
Australian Fair Pay and Conditions Standard is reduced by
any amount of paid parental leave to which the employeeis
entitled under the preserved transitional award term.

Note1l: Thereisno entitlement in relation to paid parental leave under

the Australian Fair Pay and Conditions Standard, so thereis no
corresponding matter for the purposes of subclause 78(3).

Note2: Paragraph (b) does not have the effect of reducing entitlements.
It simply ensures that the operation of section 266 is not affected
by treating paid and unpaid parental leave separately under the
regulations.

Subdivision E—Common rules

82 Common rules continueto have effect during thetransitional
period

(1) Despite the repeal of sections 141, 142 and 493A by the Workplace
Relations Amendment (Work Choices) Act 2005, if, immediately
before the reform commencement, a common rule had effect
because of repealed section 493A, the common rule continues to
have effect, to the extent to which it regulates employers in respect
of the employment of their employees, until:

(a) therevocation of the underlying award; or
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(b) therevocation of the relevant declaration that was made
under repealed subsection 141(1) (as that subsection had
effect because of repealed section 493A); or

(c) the end of the transitional period;

whichever comesfirst, asif those repeals had not happened.

(2) For this purpose:
(@) the underlying award is taken to be the relevant transitional
award, and
(b) therelevant declaration under repealed subsection 141(1) (as
that subsection had effect because of repealed section 493A)
isto be construed accordingly.

(8) Subclause (1) has effect subject to:
(a) clause 85; and
(b) subsection 120(7) (including that subsection as applied by
subsection 449(4)).

(4) Paragraph 46(1)(d) appliesto adeclaration under repealed
subsection 141(1) (as that subsection had effect because of
repealed section 493A), to the extent to which the declaration
relates to a common rule that continues to have effect because of
this Subdivision, asif the declaration were adecision of the
Commission made under this Schedule.

83 Certain declarations continue to have effect during the
transitional period

(1) Despitethe repeal of sections 142 and 493A by the Workplace
Relations Amendment (Work Choices) Act 2005, if, immediately
before the reform commencement, a declaration had effect under
repealed subsection 142(5) (as applied by repealed section 493A),
the declaration continues to have effect, to the extent to which it
relates to a common rule that continues to have effect because of
this Subdivision, until:

(a) therevocation of the declaration; or
(b) the end of the transitional period;
whichever comesfirst, asif those repeals had not happened.

(2) Subclause (1) has effect subject to subsection 120(7) (including
that subsection as applied by subsection 449(4)).
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(3) Paragraph 46(1)(d) appliesto adeclaration under repealed
subsection 142(5) (as that subsection had effect because of
repealed section 493A), to the extent to which the declaration
relates to a common rule that continues to have effect because of
this Subdivision, asif the declaration were adecision of the
Commission made under this Schedule.

84 Variation of common rules beforethe reform commencement

(1) Despite the repeal of sections 142 and 493A by the Workplace
Relations Amendment (Work Choices) Act 2005, if:

(a) before the reform commencement, the Commission varied a
term of an award that was a common rule in Victoriafor an
industry; and

(b) before the reform commencement, a Registrar published a
notice under repealed subsection 142(4) (as applied by
repealed section 493A) inviting any organisation or person
interested and wanting to be heard to lodge notice of
objection to the variation binding the organisation or person;
and

(c) either:

(i) the prescribed time (as defined by repeaed
subsection 142(8)) had not expired before the reform
commencement; or

(ii) anotice of objection was lodged before the reform
commencement, but the hearing of the objection had not
been finally disposed of before the reform
commencement;

then, to the extent to which the variation relates to a common rule
that continues to have effect because of this Subdivision, repealed
subsections 142(4) to (8) and repealed section 493A continue to
apply, in relation to the variation, asif those repeals had not
happened.

(2) Despite the repeal of sections 142 and 493A by the Workplace
Relations Amendment (Work Choices) Act 2005, if, after the reform
commencement, the Commission makes a declaration under
repealed subsection 142(5) (as it continues to apply because of
subclause (1) of this clause), the declaration continues to have
effect, until:

(a) therevocation of the declaration; or
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(b) the end of the transitional period;
whichever comesfirst, asif those repeals had not happened.

(3) Paragraph 46(1)(d) applies to a declaration under repealed
subsection 142(5) (asit continues to apply because of subclause (1)
of this clause) asif the declaration were a decision of the
Commission made under this Schedule.

85 Variation of common rulesduring thetransitional period

(1) Subject to thisclause, if, during the transitional period, the
Commission varies aterm of atransitional award that isthe
underlying award for acommon rule in Victoriafor an industry,
the variation is, by force of this subclause, acommon rulein
Victoriafor the industry, to the extent to which the variation
regulates employersin respect of the employment of their
employees, during the period:

() beginning on the date of effect of the variation; and
(b) ending:
(i) ontherevocation of the underlying award; or
(ii) onthe revocation of the variation; or
(iii) at the end of the transitional period,;
whichever comesfirst.

(2) Beforethe Commission varies aterm of akind referred to in
subclause (1), a Registrar must, as prescribed, give notice of the
place where, and the time when, it is proposed to hear the matter
involving the term.

(3) If the Commission varies aterm of akind referred to in
subclause (1), a Registrar must immediately publish, as prescribed,
anotice inviting any organisation or person interested and wanting
to be heard to lodge notice of objection to the variation binding the
organisation or person.

(4) If anctice of objection in relation to avariation is lodged within
the prescribed time by an organisation or person under
subclause (3), the Commission:

(@) must hear the objection; and
(b) may declare that the variation is not binding on the
organisation or person.
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(5) If the Commission makes a declaration under subclause (4), a
Registrar must give notice of the declaration as prescribed.

(6) A variation that isacommon rule under this clause:

(a) isnot enforceable before the end of 28 days after the date of
effect of the variation; and

(b) if anotice of objection in relation to the variation is lodged
within the prescribed time by an organisation or person under
subclause (3)—is not enforceable against the organisation or
person before the hearing of the objection isfinally disposed
of.

(7) Inthisclause:

the prescribed time means the period, after the publication of the
notice under subclause (3), prescribed by Rules of the Commission
made under section 124.

86 Intervention by Minister of Victoria

The Commission must, on application, grant to a Minister of
Victoria, on behaf of the Government of Victoria, leave to
intervene in proceedings in which it is proposed to make a
declaration under:
(a) subclause 85(4); or
(b) repealed subsection 142(5) (as it continues to apply because
of clause 84).

87 Concurrent operation of laws of Victoria

(1) Despite any other provision of this Act, this Subdivision is not
intended to exclude or limit the operation of alaw of Victoriathat
is capable of operating concurrently with this Subdivision.

(2) In particular, acommon rule asit has effect, or continues to have
effect, because of this Subdivision is not intended to exclude or
limit the operation of alaw of Victoriathat is capable of operating
concurrently with the common rule.

88 Pre-commencement applicationsfor review

(1) Thisclause appliesif, before the reform commencement, an
application (the review application) had been made under
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subsection 109(1) (as applied by repealed section 142B) for review
of:

(@) adeclaration under repealed Division 5 of Part VI (as that
provision had effect because of repealed subsection
493A(2)); or

(b) adecision not to make such a declaration.

(2) Despitethe repeal of sections 142B and 493A by the Workplace
Relations Amendment (Work Choices) Act 2005, this Act continues
to apply, in relation to:

() thereview application; and
(b) any review made as aresult of the review application;
asif those repeals had not happened.

89 Common ruletaken to be award

(1) A common rule that has effect, or continues to have effect, because
of this Subdivision is taken to be an award for the purposes of:
(a) sections 349, 354, 399, 865 and 897; and
(b) clauses5, 15 and 19 of Schedule 7.

(2) A common rule that has effect, or continues to have effect, because
of this Subdivision istaken to be atransitional award for the
purposes of clause 60.

90 Meaning of industrial action

A common rule that has effect, or continues to have effect, because
of this Subdivision is taken to be atransitional award for the
purposes of clause 3.

91 Right of entry

A common rule that has effect, or continues to have effect, because
of this Subdivision is taken to be atransitional award for the
purposes of:

(a) subclause 105(1); and
(b) the definitions of transitional employee and transitional

employer in subclause 2(1), so far as those definitions apply
to subclause 105(1).
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Mattersrelating to Victoria Part 7
Matters referred by Victoria Division 1

Clause 92

92 Application of provisionsof Act relating to workplace inspectors

A common rule that has effect, or continues to have effect, because
of this Subdivision is taken to be atransitional award for the
purposes of clause 106.

93 Application of provisionsof Act relating to compliance

A common rule that has effect, or continues to have effect, because
of this Subdivision is taken to be atransitional award for the
purposes of paragraph 107(a).

Subdivision F—Transmission of business

94 Transmission of business

Subclause 72J(3) has effect, in relation to atransitional Victorian
reference award, as if the following paragraphs were added at the
end:
(e) specify the kinds of instruments (if any) that can replace, or
exclude the operation of, the transmitted award; and

(f) set out the source for the terms and conditions that the
employer intends to apply to the matters that are dealt with
by the transmitted award when the transmitted award ceases
to bind the employer; and

(g) identify any collective agreement or award that binds:
(i) theemployer; and
(ii) employees of the employer who are not transferring
employeesin relation to the transmitted award.

Subdivision G—M odification of certain provisions of this Act

95 Modification of certain provisionsof this Act

A transitional Victorian reference award is taken to be an award for
the purposes of:;

(a) sections 349, 354, 399, 865 and 897; and

(b) clauses5, 15 and 19 of Schedule 7.
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Part 7 Mattersrelating to Victoria
Divison 1 Mattersreferred by Victoria

Clause 95A

Subdivision H—Ceasing to be bound by transitional Victorian
reference award

95A Ceasing to be bound by transitional Victorian reference
awar d—inability to resolveindustrial dispute under this
Schedule

Clause 59 has effect, in relation to atransitional Victorian
reference award, asif the reference in subclause 59(3) to must were
read as areference to may.
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Mattersrelating to Victoria Part 7
Other matters Division 2

Clause 96

Division 2—Other matters

Subdivision A—Allowable transitional award matters

96 Allowabletransitional award matters

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employers in respect of the employment of employeesin Victoria

(2) Subclause 17(1) has effect, in relation to the award, asiif:

(a) “annual leave and” were omitted from paragraph 17(1)(e);
and

(b) paragraphs 17(1)(f) and (h) had not been enacted.

Subdivision B—Preserved transitional award terms

97 Preserved transitional award terms

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employersin respect of the employment of employeesin Victoria.

(2) Clause 22 has effect, in relation to the award, asif the following
paragraphs were inserted before paragraph 22(3)(a):
(@) annual leave;
(ab) personal/carer’sleave;
(ac) parental leave, including maternity and adoption leave.

(3) Inthisclause:

personal/carer’s leave includes war service sick leave, infectious
diseases sick leave and other like forms of sick leave.

(4) Theregulations may provide that for the purposes of subclause (2):
(@) parental leave does not include one or both of the following:
(i) specia maternity leave (within the meaning of
section 265);
(ii) paid leave under subparagraph 268(2)(b)(i) or (ii); and
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Division 2 Other matters

Clause 98

(b) personal/carer’sleave does not include one or both of the
following:
(i) compassionate leave (within the meaning of
section 257);
(ii) unpaid carer’s leave (within the meaning of
section 244).

(5) Regulations under subclause (4) may be expressed to apply
generaly or in respect of employees engaged in specified types of
employment, such as full-time employment, part-time
employment, casual employment, regular part-time employment or
shift work.

98 When preserved transitional award entitlements have effect

(1) Thisclause appliesto an employeeif:

(a) the employee's employment is regulated by atransitional
award (other than aVictorian reference award) that includes
apreserved transitional award term dealing with a matter;
and

(b) the employee has an entitlement (the preserved transitional
award entitlement) in relation to that matter under the
preserved transitional award term.

(2) If:
(a) the preserved transitional award term is about a matter
referred to in paragraph 22(3)(aa), (ab) or (ac); and
(b) the employe€'s preserved transitional award entitlement in
relation to the matter is more generous than the employee's
entitlement in relation to the corresponding matter under the
Australian Fair Pay and Conditions Standard;

the employee’ s entitlement under the Australian Fair Pay and
Conditions Standard is excluded, and the employee's preserved
transitional award entitlement has effect in accordance with the
preserved transitional award term. Otherwise, the employee’'s
entitlement under the Australian Fair Pay and Conditions Standard
has effect.

Note: See clause 99 for the meaning of more generous.

@3) If:
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Clause 99

(a) the preserved transitional award term is about a matter
referred to in paragraph 22(3)(aa), (ab) or (ac); and
(b) the employee has no entitlement in relation to the
corresponding matter under the Australian Fair Pay and
Conditions Standard;
the employee’ s preserved transitional award entitlement has effect
in accordance with the preserved transitional award term.

99 Meaning of more generous

(1) For the purposes of this Subdivision, whether an employee's
entitlement under a preserved transitional award term in relation to
amatter is more generous than the employee’ s entitlement in
relation to the corresponding matter under the Australian Fair Pay
and Conditions Standard:

(a) isasspecifiedin, or asworked out in accordance with a
method specified in, regulations made under this paragraph;
or

(b) to the extent that regulations made under paragraph (&) do not
so specify—isto be ascertained in accordance with the
ordinary meaning of the term more generous.

(2) If amatter to which an entitlement under a preserved transitional
award term relates does not correspond directly to a matter to
which the Australian Fair Pay and Conditions Standard relates,
regulations made under paragraph (1)(a) may nevertheless specify
that the matters correspond for the purposes of this Subdivision.

100 Modificationsthat may be prescribed—personal/carer’sleave

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employers in respect of the employment of employeesin Victoria.

(2) Theregulations may provide that a preserved transitional award
term about personal/carer’ s leaveis to be treated, for the purposes
of the application of this Schedule to the award, as a separate
preserved transitional award term about separate matters, to the
extent that the preserved transitional award term is about any of the
following:

() war servicesick leave;
(b) infectious diseases sick leave;
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Clause 101

(c) any other like form of sick leave.

(3) If theregulations so provide, clauses 22, 98 and 99 have effect, for
the purposes of the application of this Schedule to the award, in
relation to each separate matter.

Note: There is no entitlement in relation to war service sick leave, infectious
diseases sick leave or any other like form of sick leave under the

Australian Fair Pay and Conditions Standard, so thereisno
corresponding matter for the purposes of subclause 98(3).

101 Modificationsthat may be prescribed—parental leave

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employersin respect of the employment of employeesin Victoria

(2) Theregulations may provide that a preserved transitional award
term about parental leave is to be treated, for the purposes of the
application of this Schedule to the award, as being about separate
matters to the extent that it is about paid and unpaid parental leave.

(3) If theregulations provide that a preserved transitional award term
about parental leave isto be treated, for the purposes of the
application of this Schedule to the award, as being about separate
matters to the extent that it is about paid and unpaid parental leave:

(a) clauses 22, 74 and 99 have effect for the purposes of the
application of this Schedule to the award, in relation to each
separate matter; and

(b) in accordance with section 266, the entitlement that an
employee would have to unpaid parental leave under the
Australian Fair Pay and Conditions Standard is reduced by
any amount of paid parental leave to which the employeeis
entitled under the preserved transitional award term.

Note1: Thereisno entitlement in relation to paid parental leave under

the Australian Fair Pay and Conditions Standard, so there is no
corresponding matter for the purposes of subclause 98(3).

Note2: Paragraph (b) does not have the effect of reducing entitlements.
It simply ensures that the operation of section 266 is not affected
by treating paid and unpaid parental leave separately under the
regulations.
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Clause 101A

Subdivision BA—Transmission of business

101A Transmission of business

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employers in respect of the employment of employeesin Victoria.

(2) Subclause 72J)(3) has effect, in relation to the award, asif the
following paragraphs were added at the end:

(e) specify the kinds of instruments (if any) that can replace, or
exclude the operation of, the transmitted award; and

(f) set out the source for the terms and conditions that the
employer intends to apply to the matters that are dealt with
by the transmitted award when the transmitted award ceases
to bind the employer; and

(g) identify any collective agreement or award that binds:
(i) the employer; and
(ii) employees of the employer who are not transferring
employeesin relation to the transmitted award.

Subdivision C—M  odification of certain provisions of this Act

102 Modification of certain provisionsof this Act

A transitional award (other than a Victorian reference award), to
the extent that the award regulates excluded employers in respect
of the employment of employeesin Victoria, istaken to be an
award for the purposes of:

(a) sections 349, 354, 399, 865 and 897; and

(b) clauses5, 15 and 19 of Schedule 7.

Subdivision D—Ceasing to be bound by transitional award

102A Ceasing to be bound by transitional awar d—inability to
resolveindustrial dispute under this Schedule

(1) Thisclause appliesto atransitional award (other than a Victorian
reference award) to the extent that the award regulates excluded
employers in respect of the employment of employeesin Victoria.
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Division 2 Other matters

Clause 102A

(2) Clause 59 has effect, in relation to the award, asif the referencein
subclause 59(3) to must were read as a reference to may.
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Miscellaneous Part 8

Clause 102B

Part 8—M iscellaneous

102B Continuation of hearing by Commission

For the purposes of this Schedule, subsection 92(4) applies asif the
reference to any award were areference to any transitional award.

103 Revocation and suspension of transitional awar ds

For the purposes of this Schedule, section 119 applies asif:

(a) areferenceto an award were areference to atransitional
award; and

(b) areferenceto an order were areference to an order made for
the purposes of this Schedule; and

(c) “award or” were omitted from paragraph (4)(c).

104 Appealsto Full Bench

For the purposes of this Schedule, section 120 applies, to the extent
possible, asif:

(a) paragraph (1)(a) of that section asin force immediately
before the reform commencement had not been repealed by
the Workplace Relations Amendment (Work Choices) Act
2005; and

(b) thereference in paragraph (1)(a) to an award or order were a
reference to an order for the purposes of this Schedule; and

(c) thereferencein paragraph (1)(b) to an award or order were a
reference to an order for the purposes of this Schedule; and

(d) thereferencein paragraph (1)(c) to paragraph 111(1)(€) were
areference to paragraph 46(1)(e) of this Schedule; and

(e) thereferencein paragraph (1)(e) to an award were a
reference to atransitiona award; and

(f) thereferencein paragraph (3)(a) to the award or order were a
reference to the order made for the purposes of this Schedule;
and

(g) thereferencein paragraph (3)(f) to the award were a
reference to the transitional award; and

(h) “award,” were omitted from paragraph (7)(b); and
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Part 8 Miscellaneous

Clause 105

(i) “award or” were omitted from paragraph (7)(d); and

() thereferencein paragraph (7)(d) to paragraph 111(1)(e) were
areference to paragraph 46(1)(e) of this Schedule; and

(k) subsection (9) of that section asin force immediately before
the reform commencement had not been repealed by the
Workplace Relations Amendment (Work Choices) Act 2005.

105 Application of provisionsof Act relating to right of entry

For the purposes of this Schedule, Part 15 (Right of entry) applies,
to the extent possible, asif:
(a) areferenceto an award were areference to atransitional
award; and
(b) areference to an employee were areference to a transitional
employee; and
(c) areferenceto an employer were areference to a transitional
employer; and
(d) areference to an affected employee were areference to an
affected transitional employee; and
(e) areferenceto an affected employer were areference to an
affected transitional employer; and

(f) Division 5 of that Part were omitted and any referencesto a
provision in that Division were omitted.

106 Application of provisionsof Act relating to workplace inspectors

For the purposes of this Schedule, Part 6 (Workplace inspectors)
applies, to the extent possible, asif areference to an award were a
reference to atransitional award.

107 Application of provisionsof Act relating to compliance

For the purposes of this Schedule, Part 14 (Compliance) applies, to
the extent possible, asiif:
(a) areferenceto an award were areference to atransitional
award; and
(b) areference to an employee were areference to a transitional
employee; and
(c) areferenceto an employer were areference to a transitional
employer; and
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Clause 107A

(d) areference to employment were areference to employment
within the meaning of this Schedule; and
(e) paragraph (da) of table item 3 of subsection 718(1) were
replaced by the following paragraph:
(da) if the term is an outworker term
(within the meaning of subclause
4(5) of Schedule 6)—a person, or an
entity referred to in paragraph
4(2)(e) of that Schedule, that is
bound by the transitional award;

107A Application of provisions of Act relating to freedom of
association

For the purposes of this Schedule, Part 16 (Freedom of association)
applies, to the extent possible, asif:
(a) areferenceto an award were areference to atransitional
award; and
(b) areferenceto an employee were areference to atransitional
employee; and
(c) areferenceto an employer were areference to a transitional
employer; and
(d) section 780 had not been enacted; and
(e) thefollowing section were inserted after section 783:

244A |ndustrial action

This Part applies to conduct carried out with a purpose or intent
relating to a person’s participation or non-participation in industrial
action within the meaning of clause 3 of Schedule 6.

107B Contractsentered into by agents of transitional employees

For the purposes of this Schedule, section 822 applies, to the extent
possible, asif:
(a) areferenceto an employee were areference to atransitiona
employee; and
(b) areference to an employer were areference to atransitional
employer; and
(c) areferenceto an award were areference to atransitional
award.
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Clause 107C

107C Recordsrelating to transitional employees

For the purposes of this Schedule, section 836 applies, to the extent
possible, asif:
() areferenceto an employee were areference to atransitional
employee; and
(b) areference to an employer were areference to atransitional
employer; and
(c) areferenceto employment were areference to employment
within the meaning of this Schedule.

107D Interpretation of transitional awards

For the purposes of this Schedule, section 848 appliesasif a
reference to an award were areference to a transitional award.

108 Application of other Parts of Act

(1) Theregulations may make provision dealing with how this Act
appliesin relation to matters or persons covered by this Schedule.

(2) Without limiting the generality of subclause (1), regulations for the
purposes of that subclause may provide that this Act applies with
specified modifications.

(3) Inthisclause:

modifications includes additions, omissions and substitutions.
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Preliminary Part 1

Clause 1

Schedule 7—Transitional arrangements for
existing pre-reform Federal
agreements etc.

Note: See section 8.

Part 1—Preliminary

1 Definitions
In this Schedule:

Division 3 pre-reform certified agreement means a pre-reform
certified agreement that was made under Division 3 of Part VIB of
this Act before the reform commencement.

exceptional matters order has the same meaning asin the
pre-reform Act.

excluded employer has the same meaning asin Schedule 6.

old IR agreement means an agreement certified or approved under
any of the following provisions of this Act:

() section 115, asin force immediately before the
commencement of the Schedule to the Industrial Relations
Legislation Amendment Act 1992;

(b) Division 3A of Part VI, asin forceimmediately before the
commencement of Schedule 2 to the Industrial Relations
Reform Act 1993;

(c) Division 2 of Part VIB, asin forceimmediately before the
commencement of item 19 of Schedule 8 to the Workplace
Relations and Other Legidlation Amendment Act 1996;

(d) Division 3 of Part VIB, asin force immediately before the
commencement of item 1 of Schedule 9 to the Workplace
Relations and Other Legislation Amendment Act 1996.

pre-reform Act means this Act asin force just before the reform
commencement.
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Part 1 Preliminary

Clause 1

pre-reform AWA means an AWA (within the meaning of the
pre-reform Act) that:
(@) was made before the reform commencement; and
(b) was approved under Part VID of this Act (whether before the
reform commencement, or after the reform commencement
because of Part 8 of this Schedule).

pre-reform certified agreement means an agreement that:
(@) was made under Division 2 or 3 of Part VIB of thisAct
before the reform commencement; and
(b) was certified under Division 4 of Part VIB of this Act
(whether before the reform commencement, or after the
reform commencement because of Part 8 of this Schedule).

section 170M X award means an award under subsection
170MX(3) of the pre-reform Act.

transitional period means the period of 5 years beginning on the
reform commencement.
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Pre-reform certified agreements Part 2
General Division 1

Clause 2

Part 2—Pre-reform certified agreements
Division 1—General

2 Continuing operation of pre-reform certified agreements—under
old provisions

(1) Subject to this Schedule, the following provisions of the pre-reform
Act continue to apply in relation to a pre-reform certified
agreement, despite the repeals and amendments made by the
Workplace Relations Amendment (Work Choices) Act 2005:

(a) sections170LA and 170LB;
(b) subsections 170LC(1) and (5);
(c) sections170LD and 170LE;
(d) subsection 170LV (2);
(e) section 170LW;
(f) subsections 170LX (1) and (4);
(g) sections170LY and 170LZ;
(h) section 170M;
(i) paragraph 170MD(6)(a);
()) paragraphs 170MD(7)(a), (b) and (e);
(K) sections 170MDA, 170MG, 170MH and 170MHA;
() paragraph 170ND(a);
(m) section 170NE;
(n) subsections 170NF(1), (2) and (3);
(0) section 170NG;
(p) Division 10A of Part VIB;
(q) sections298Y and 298Z;

(r) any other provision relating to the operation of the provisions
mentioned in the preceding paragraphs.

(2) Regulations made under the pre-reform Act, to the extent that they
relate to the provisions mentioned in subclause (1), continue to
apply inrelation to a pre-reform certified agreement.
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Part 2 Pre-reform certified agreements
Divison 1 General

Clause 3

3 Rulesreplacing subsections 170L X(2) and (3)

(1) A pre-reform certified agreement ceases to be in operation in
relation to an employee if a collective agreement or workplace
determination comes into operation in relation to that employee.

(2) A pre-reform certified agreement has no effect in relation to an
employee while an AWA operatesin relation to the employee.

(3) A pre-reform certified agreement:
(a) ceasesto bein operation if it isterminated under
section 170LV, 170MG, 170MH or 170MHA of the
pre-reform Act; and
(b) does not operate if subsection 170LY (2) of the pre-reform
Act applies.

(4) If apre-reform certified agreement has ceased operating under
paragraph (3)(a), it can never operate again.

(5) If apre-reform certified agreement has ceased operating in relation
to an employee because of subclause (1), the agreement can never
operate again in relation to that employee.

(6) A pre-reform certified agreement may be set aside under
subsection 113(2A) of the pre-reform Act.

4 Rulesreplacing section 170NC—coer cion of personsto terminate
certified agreements etc.

(1) A person must not:
(a) take or threaten to take any industrial action or other action;
or
(b) refrain or threaten to refrain from taking any action;
with intent to coerce another person to agree, or not to agree, to

terminate or approve the termination of a pre-reform certified
agreement.

(2) Subclause (1) does not apply to protected action (within the
meaning of this Act asin force after the reform commencement).

(3) Thefollowing provisionsin Division 10 of Part VIB of the
pre-reform Act apply in relation to a contravention of
subclause (1):

422 Workplace Relations Act 1996



Transitional arrangements for existing pre-reform Federal agreements etc. Schedule 7
Pre-reform certified agreements Part 2
General Division 1

Clause 5

(a) paragraph 170ND(e);
(b) section 170NE;
(c) subsection 170NF(7);
(d) section 170NG.

5 Interaction of agreement with other instruments

(1) Thefollowing have no effect in relation to an employee while a
pre-reform certified agreement operates in relation to the
employee:

() apreserved State agreement;
(b) anotional agreement preserving State awards.

(2) While apre-reform certified agreement isin operation, it prevails
over an award to the extent of any inconsistency (subject to
section 170LY of the pre-reform Act, as it applies because of
clause 2).

6 Continuing operation of pre-reform certified agreements—under
new provisions

Subject to this Schedule, the following provisions of this Act apply
in relation to a pre-reform certified agreement asif it werea
collective agreement:

() Part6;

(b) section 494;

(c) subsection 451(2);
(d) Part 14,

(e) Part 15.

7 Effect of pre-reform certified agreement if AWA isterminated

(1) A pre-reform certified agreement has no effect in relation to an
employeeif:
(@) an AWA operated in relation to the employee; and
(b) the AWA was terminated.

Note 1: See Part 7 for the operation of the Australian Fair Pay and Conditions
Standard in these circumstances.

Note 2: See subsections 394(2), (3) and (4) for the operation of undertakings
(if any) in these circumstances.
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Part 2 Pre-reform certified agreements
Divison 1 General

Clause 8

(2) Subclause (1) operatesin relation to the period:
(a) starting when the AWA was terminated; and

(b) ending when another workplace agreement comesinto
operation in relation to the employee.

8 Anti-AWA termstaken to be prohibited content

(1) Sections 358, 359, 360, 361, 362, 363 and 364 of this Act apply in
relation to an anti-AWA term in a pre-reform certified agreement
asif:

(a) theterm was prohibited content; and
(b) the agreement was a workplace agreement.

(2) Inthisclause:

anti-AWA term means aterm of a pre-reform certified agreement
that prevents the employer bound by the agreement from making a
pre-reform AWA or an AWA with an employee bound by the
agreement.

9 Calling up contentsof pre-reform certified agreement in
wor kplace agr eement

A workplace agreement may incorporate by reference terms from a
pre-reform certified agreement under section 355 of this Act as if
the pre-reform certified agreement were a workplace agreement.

10 Application of Division to certain Division 3 pre-reform certified
agreements

(1) ThisDivision appliesto a Division 3 pre-reform certified
agreement as if the agreement had been made under section 170LJ
of the pre-reform Act, if the employer in relation to the agreement:

(@) isan employer (within the meaning of subsection 6(1)) at the
reform commencement; or
(b) becomes such an employer during the transitional period.

(2) ThisDivision does not apply in relation to a Division 3 pre-reform
certified agreement while Division 2 of this Part applies to the
agreement.
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Pre-reform certified agreements Part 2

Special rulesfor Division 3 pre-reform certified agreements with excluded employers
Division 2

Clause 11

Division 2—Special rulesfor Division 3 pre-reform
certified agreementswith excluded employers

11 Application of Division

(1) ThisDivision appliesto a Division 3 pre-reform certified
agreement if the employer in relation to the agreement isan
excluded employer at the reform commencement.

(2) ThisDivision applies to the agreement while the employer remains
an excluded employer during the transitional period.

12 Cessation of Division 3 pre-reform certified agreements

(1) The agreement ceases to be in operation:
(a) at the end of the transitional period; or
(b) when both of these conditions are satisfied (before the end of
the transitional period):
(i) the agreement has passed its nominal expiry date;
(ii) it has been replaced by a State employment agreement.

(2) To avoid doubt, this clause does not affect any rights accrued or
liabilities incurred under the agreement before it ceasesto bein
operation.

(3) To avoid doubt, if the employer in relation to the agreement
becomes an employer (within the meaning of subsection 6(1)) at a
time before the end of the transitional period, subclause (1) does
not apply after that time.

Note: On and after that time, Division 1 of this Part appliesto the
agreement.

(4) Once the agreement has ceased operating, it can never operate
again.
13 Continuing operation of pre-reform certified agreements—under
old provisions

(1) Subject to this Schedule, the following provisions of the pre-reform
Act continue to apply in relation to the agreement, despite the
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Part 2 Pre-reform certified agreements

Division 2 Special rulesfor Division 3 pre-reform certified agreements with excluded
employers

Clause 14

repeals and amendments made by the Workplace Relations
Amendment (Work Choices) Act 2005:

(a) sections 170LA and 170LB;
(b) subsections 170LC(1) and (5);
(c) sections170LD and 170LE;
(d) subsection 170LV (2);
(e) section 170LW;
(f) subsections 170LX(1) and (4);
(9) paragraph 170LY (1)(b);
(h) subsections 170LY (2) and (3);
(i) section 170LZ;
() section 170MA;
(K) paragraph 170MD(6)(a);
() paragraphs 170MD(7)(a), (b) and (e);
(m) sections 170MDA;
(n) sections 170MG, 170MH and 170MHA;
(0) paragraph 170ND(a);
(p) section 170NE;
(q) subsections 170NF(1), (2) and (3);
(r) section 170NG;
(s) Division 10A of Part VIB;
(t) sections298Y and 298Z;

(u) any other provision relating to the operation of the provisions
mentioned in the preceding paragraphs.

(2) Regulations made under the pre-reform Act, to the extent that they
relate to the provisions mentioned in subclause (1), continue to
apply in relation to the agreement.

14 Rulesreplacing subsections 170L X(2) and (3)

(1) The agreement:
() ceasestobein operationif it isterminated under
section 170LV, 170MG, 170MH or 170MHA of the
pre-reform Act; and

(b) doesnot operateif subsection 170LY (2) of the pre-reform
Act applies.
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Special rulesfor Division 3 pre-reform certified agreements with excluded employers
Division 2

Clause 15

(2) If the agreement has ceased operating under paragraph (1)(a), it
can never operate again.

(3) The agreement may also be set aside under subsection 113(2A) of
the pre-reform Act.

15 Interaction of agreement with awards

While the agreement isin operation, it prevails over an award to
the extent of any inconsistency (subject to section 170LY of the
pre-reform Act, asit applies because of clause 13).

16 Continuing operation of pre-reform certified agreements—under
new provisions

Subject to this Schedule, the following provisions of this Act apply
in relation to the agreement asiif it were a collective agreement:

(@) Part6;

(b) section 494;

(c) subsection 451(2);
(d) Part 14;

(e) Part 15.
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Part 3 Pre-reform AWAS

Clause 17

Part 3—Pre-reform AWAS

17 Continuing operation of pre-reform AWAs—under old
provisions

(1) Subject to this Schedule, the following provisions of the pre-reform
Act continue to apply in relation to a pre-reform AWA, despite the
repeals and amendments made by the Workplace Relations
Amendment (Work Choices) Act 2005:

(a) section 170VG;

(b) subsections 170VH(1) and (2);

(c) section 170VM;

(d) subsections 170VN(1) and (2);

(e) subsections 170VO(5) and (6);

(f) subsections 170VPA(4) and (5);

(9) sections170VPD, 170VPK, 170VQ, 170VR, 170VV and
170vz,

(h) Division 8A of Part VID;

(i) Division 9 of Part VID (except sections 170WHC and
170WHD);

(j) any other provision relating to the operation of the provisions
mentioned in the preceding paragraphs.

(2) Regulations made under the pre-reform Act, to the extent that they
relate to the provisions mentioned in subclause (1), continue to
apply inrelation to a pre-reform AWA.

18 Rulesreplacing section 170V J—period of operation of AWA

(1) A pre-reform AWA ceasesto bein operation in relation to an
employeeif an AWA comes into operation in relation to the
employee.

(2) A pre-reform AWA ceases to be in operation when atermination
under section 170V M of the pre-reform Act takes effect.

(3) If apre-reform AWA has ceased operating under subclause (2), it
can never operate again.
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Clause 19

(4) If apre-reform AWA has ceased operating in relation to an
employee because of subclause (1), the agreement can never
operate again in relation to that employee.

19 Interaction of pre-reform AWAswith other instruments

The following have no effect in relation to an employee while a
pre-reform AWA operatesin relation to the employee:

(a) acollective agreement;

(b) aworkplace determination;

(c) apreserved State agreement;

(d) anotional agreement preserving State awards;
(e) anaward.

20 Continuing operation of pre-reform AWAs—under new
provisions

Subject to this Schedule, the following provisions of this Act apply
inrelation to apre-reform AWA asif it were an AWA:

(@) Part6;

(b) section 494;

(c) subsection 451(2);
(d) Part 14;

(e) Part 15.

21 Calling up contents of pre-reform AWA in wor kplace agr eement

A workplace agreement may incorporate by reference terms from a
pre-reform AWA under section 355 of this Act asif the pre-reform
AWA were aworkplace agreement.
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Part 4 Awards under subsection 170MX(3) of the pre-reform Act

Clause 22

Part 4—Awar dsunder subsection 170M X(3) of the
pre-reform Act

22 Application of Part

This Part appliesin relation to a section 170M X award that:
(&) wasin force just before the reform commencement; or

(b) was made after the reform commencement because of Part 8
of this Schedule.

23 Continuing operation of section 170M X awar ds—under old
provisions

(1) Subject to this Schedule, provisions of the pre-reform Act
(including regulations made under that Act) relating to
section 170M X of the pre-reform Act continue to apply in relation
to the award, despite the repeals and amendments made by the
Workplace Relations Amendment (Work Choices) Act 2005.

(2) Subclause (1) does not apply in relation to the following provisions
of the pre-reform Act:

(a) section 170MN;

(b) subsections 170MZ(4) and (5);
(c) paragraph 170MZ(6)(b);

(d) subsections 170MZ(7) and (8).

24 Continuing operation of section 170M X awards—under new
provisions

Subject to this Schedule, the following provisions of this Act apply
in relation to the award as if it were aworkplace determination:

() Part6;

(b) section 494;

(c) subsection 451(2);
(d) Part 14,

(e) Part 15.
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Awards under subsection 170M X (3) of the pre-reform Act Part 4

Clause 25

25 Interaction of section 170M X awar dswith other instruments

(1) A section 170MX award has no effect in relation to an employee
while an AWA operatesin relation to that employee.

(2) A section 170MX award ceasesto be in operation in relation to an
employee when one of the following comes into operation in
relation to the employee:

(a) acollective agreement;
(b) aworkplace determination.

(3) Thefollowing have no effect in relation to an employee to the
extent to which they are inconsistent with a section 170M X award
that operates in relation to the employee:

(a) anaward;
(b) apreserved State agreement;
(c) anotional agreement preserving State awards.

26 Effect of section 170M X award if AWA isterminated

(1) A section 170MX award has no effect in relation to an employee if:
(a) an AWA operated in relation to the employee; and
(b) the AWA wasterminated.

Note 1: See Part 7 for the operation of the Australian Fair Pay and Conditions
Standard in these circumstances.

Note 2: See subsections 394(2), (3) and (4) for the operation of undertakings
(if any) in these circumstances.

(2) Subclause (1) operatesin relation to the period:

(a) starting when the AWA was terminated; and

(b) ending when another workplace agreement comesinto
operation in relation to the employee.
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Part 5 Exceptional matters orders

Clause 27

Part 5—Exceptional mattersorders

27 Exceptional mattersorders

An exceptional matters order ceasesto bein forcein relation to an
employee at the earlier of the following times:

(a) 2yearsafter it was made;

(b) when aworkplace agreement or workplace determination
comes into operation in relation to that employee.
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Clause 28

Part 6—OId IR agreements

28 Operation of old IR agreement

(1) Anold IR agreement ceases to bein operation no later than 3 years
after the reform commencement.

(2) Anold IR agreement has no effect in relation to an employeeif a
workplace agreement or workplace determination comes into
operation in relation to the employee.

(3) If an old IR agreement has ceased operating because of
subclause (1), the agreement can never operate again.

(4) If an old IR agreement has ceased operating in relation to an
employee because of subclause (2), the agreement can never
operate again in relation to that employee.

29 Old IR agreement cannot be varied after thereform
commencement

An old IR agreement cannot be varied after the reform
commencement.
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Part 7 Relationships between pre-reform agreements etc. and Australian Fair Pay and
Conditions Standard

Clause 30

Part 7—Relationships between pre-reform
agreements etc. and Australian Fair Pay
and Conditions Sandard

30 Relationships between pre-reform agreementsetc. and
Australian Fair Pay and Conditions Standard

The Australian Fair Pay and Conditions Standard does not apply to
an employeeif the employee’ s employment is subject to any of the
following instruments:

(@) apre-reform certified agreement;
(b) apre-reform AWA;
(c) asection 170MX award.
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Relationship between pre-reform agreements etc. and public holiday entitlement Part
TA

Clause 30A

Part 7A—Réelationship between pre-reform
agreements etc. and public holiday
entitlement

30A Relationship between pre-reform agreementsetc. and public
holiday entitlement

Division 2 of Part 12 (public holidays) does not apply to an
employee if the employee’ s employment is subject to any of the
following instruments:

(@) apre-reform certified agreement;

(b) apre-reform AWA;

(c) asection 170MX award.
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Part 8 Applicationsfor certification etc. before reform commencement

Clause 31

Part 8—Applicationsfor certification etc. before
reform commencement

31 Certificationsunder pre-reform Act after thereform
commencement

(1) Thisclause appliesif an application for certification was made
under section 170LM or 170L S of the pre-reform Act before the
reform commencement.

(2) The pre-reform Act continues to apply, despite the repeals and
amendments made by the Workplace Relations Amendment (Work
Choices) Act 2005, in relation to the application and certification.

32 Approvalsof pre-reform AWAsunder prereform Act after the
reform commencement

(1) Thisclause appliesif an AWA was filed under section 170VN of
the pre-reform Act before the reform commencement.

(2) The pre-reform Act continues to apply, despite the repeals and
amendments made by the Workplace Relations Amendment (Work
Choices) Act 2005, in relation to the filing and approval of the
AWA.

32A Approvals of section 170M X awardsunder pre-reform Act
after thereform commencement

(1) Thisclause appliesif the Commission has started to exercise
arbitration powers in accordance with subsection 170M X (3) of the
pre-reform Act before the reform commencement to make an
award under that subsection.

(2) The pre-reform Act continues to apply, despite the repeals and
amendments made by the Workplace Relations Amendment (Work
Choices) Act 2005, in relation to the making of the award.
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Clause 33

Part 9—Mattersrelatingto Victoria

33 Definitions
In this Part;

employee has the same meaning asin Division 1 of Part 21 of this
Act.

employer has the same meaning asin Division 1 of Part 21 of this
Act.

employment has the same meaning asin Division 1 of Part 21 of
this Act.

this Schedule does not include this Part.

Victorian reference AWA means an AWA (within the meaning of
the pre-reform Act) made under this Act inits operation in
accordance with repeal ed section 495.

Victorian reference certified agreement means an agreement that
was made under Division 2 or 3 of Part VIB of this Act, in that
Division's operation in accordance with repealed Division 2 of
Part XV, before the reform commencement.

Victorian reference Division 3 pre-reform certified agreement
means a pre-reform certified agreement that was made under
Division 3 of Part VIB of thisAct, in its operation in accordance
with repealed Division 2 of Part XV, before the reform
commencement.

Victorian reference section 170MX award means a
section 170M X award that:
() was made before the reform commencement under this Act
in its operation in accordance with repealed Division 2 of
Part XV; or
(b) was made after the reform commencement because of
clause 32A of this Schedule (as that clause applies because of
clause 38A of this Schedule).
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Part 9 Mattersrelating to Victoria

Clause 34

34 Part only haseffect if supported by reference etc.

Any of the following:
(a) aclause of this Part;
(b) aclause of this Schedule, to the extent to which it relatesto a
Victorian reference certified agreement;
(c) aclause of this Schedule, to the extent to which it relatesto a
Victorian reference AWA;
(d) aclause of this Schedule, to the extent to which it relatesto a
Victorian reference section 170M X award;
has effect only for so long, and in so far, as the Commonwealth
Powers (Industrial Relations) Act 1996 of Victoriarefersto the
Parliament of the Commonwealth a matter or matters that result in
the Parliament of the Commonwealth having sufficient legislative
power for the clause so to have effect.

35 Continuing operation of pre-reform certified agreements—under
old provisions

Clause 2 has effect, in relation to a Victorian reference certified
agreement, as if each reference in a paragraph of subclause 2(1) to
aprovision of the pre-reform Act were read as areference to the
provision asit had effect because of repealed Division 2 of

Part XV.

36 Victorian reference Division 3 pre-reform certified agreements

(1) Clause 10 and Division 2 of Part 2 of this Schedule do not apply to
aVictorian reference Division 3 pre-reform certified agreement.

(2) Division 1 of Part 2 of this Schedule appliesto a Victorian
reference Division 3 pre-reform certified agreement asif the
agreement had been made under section 170LJ of the pre-reform
Act in that section’s operation in accordance with repealed
Division 2 of Part XV.

37 Continuing operation of pre-reform AWAs—under old
provisions

Clause 17 has effect, in relation to a Victorian reference AWA, as
if each reference in a paragraph of subclause 17(1) to aprovision
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Clause 38

of the pre-reform Act were read as a reference to the provision as it
had effect because of repealed section 495.

38 Continuing operation of section 170M X awards—under old
provisions

Clause 23 has effect, in relation to a Victorian reference

section 170M X award, asif the reference in subclause 23(1) to
section 170M X of the pre-reform Act were read as areferenceto
that section as it had effect because of repealed Division 2 of
Part XV.

38A Approvalsof section 170M X awards under pre-reform Act
after thereform commencement

Clause 32A has effect, in relation to the making of a

section 170M X award under this Act in its operation in accordance
with repealed Division 2 of Part XV, asif the referencein
subclause 32A(1) to subsection 170MX(3) of the pre-reform Act
were read as areference to that subsection asit had effect because
of repealed Division 2 of Part XV.

39 Relationship between Victorian employment agreements and
designated old IR agreements

(1) A designated old IR agreement prevails to the extent of any
inconsistency with an employment agreement.

(2) Inthisclause:

designated old I R agreement means an old IR agreement covered
by paragraph (d) of the definition of old | R agreement in clause 1.

employment agreement has the same meaning asin Division 12 of
Part 21 of this Act.
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Part 1 Preliminary

Clause 1

Schedule 8—Transitional treatment of Sate
employment agreements and State
awards

Note: See section 8.

Part 1—Preliminary

1 Definitions
(1) Inthis Schedule:

discriminatory:
(a) inrelation to a preserved State agreement—nhas the meaning
given by subclause 18(4); and
(b) inrelation to a notional agreement preserving State awards—
has the meaning given by subclause 41(4).

notional agreement preserving State awards is an agreement that
istaken to come into operation under clause 31.

preserved collective State agreement is an agreement that is taken
to come into operation under clause 10.

preserved individual State agreement is an agreement that is taken
to come into operation under clause 3.

preserved notional entitlement has the meaning given by
subclause 46(1).

preserved notional term has the meaning given by subclause 45(1).

preserved State agreement means:
(@) apreserved individual State agreement; or
(b) apreserved collective State agreement.

(2) A reference in regulations made for the purposes of clause 9,
subclause 19(1), clause 37 or subclause 42(1) to an independent
contractor is not confined to a natural person.
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Clause 2

2 Objects

The objects of this Schedule are:

(a) to preservefor atime the terms and conditions of
employment, as they were immediately before the reform
commencement, for those employees:

(i) who, but for the reforms commenced at that time, would
be bound by a State employment agreement, a State
award or a State or Territory industrial law; or

(ii) whose employment, but for the reforms commenced at
that time, would be subject to a State employment
agreement, a State award or a State or Territory
industrial law; and

(b) to encourage employees and employers for whom those
terms and conditions have been preserved to enter into
workplace agreements during that time.
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Part 2 Preserved State agreements
Division 1 Preserved individual State agreements

Clause 3

Part 2—Preserved State agreements

Division 1—Preserved individual State agreements

Subdivision A—What isa preserved individual State
agreement?

3 Preserved individual State agreements

If, immediately before the reform commencement:

(a) the terms and conditions of employment of an employee
were determined, in whole or in part, under a State
employment agreement (the original individual agreement);
and

(b) that employee was the only employee who was bound by the
agreement, or whose employment was subject to the
agreement;

apreserved individual State agreement istaken to come into
operation on the reform commencement.

Subdivision B—Who isbound by or subject to a preserved
individual State agreement?

4 Whoisbound by or subject to a preserved individual State
agreement?

(1) Any person who:

() immediately before the reform commencement, was bound
by, or aparty to, the original individual agreement, under the
terms of that agreement or a State or Territory industrial law
asin force at that time; and

(b) isone of the following:
(i) an employer;
(ii) an employese;
(iii) an organisation;
is bound by the preserved individual State agreement.
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Preserved State agreements Part 2
Preserved individual State agreements Division 1

Clause 5

)

The employment of a person is subject to the preserved individual
State agreement if, immediately before the reform commencement,
that employment was subject to the original individual agreement.

Subdivision C—Termsof a preserved individual State

agreement

5 Termsof a preserved individual State agreement

(D

)

©)

(4)

)

A preserved individual State agreement istaken to include the
terms of the original individual agreement, asin force immediately
before the reform commencement.

If, immediately before the reform commencement, a term of
another State employment agreement determined, in whole or in
part, aterm or condition of employment of the employee who was
bound by, or whose employment was subject to, the original
individual agreement, then, to that extent, that term of the other
State employment agreement, as in force at that time, is taken to be
aterm of the preserved individua State agreement.

If, immediately before the reform commencement, aterm of a State
award determined, in whole or in part, aterm or condition of the
employment of the employee who was bound by, or whose
employment was subject to, the original individual agreement,
then, to that extent, that term, asin force at that time, is taken to be
aterm of the preserved individual State agreement.

If, immediately before the reform commencement, a provision of a
State or Territory industrial law determined, in whole or in part, a
preserved entitlement of the employee who was bound by, or
whose employment was subject to, the original individual
agreement, then, to that extent, that provision, asin force at that
time, istaken to be aterm of the preserved individual State
agreement.

In this clause:

preserved entitlement means:
(a) an entitlement to:
(i) annual leave and annual |eave |oadings; or

(if) parenta leave, including maternity leave and adoption
leave; or
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Part 2 Preserved State agreements
Division 1 Preserved individual State agreements

Clause 6

(iii) personal/carer’sleave; or
(iv) leaverelating to bereavement; or
(v) ceremonial leave; or
(vi) notice of termination; or
(vii) redundancy pay; or
(viii) loadings for working overtime or shift work; or
(ix) penalty rates, including the rate of payment for work on
apublic holiday; or
(x) rest breaks; or
(b) another prescribed entitlement.

6 Nominal expiry date of a preserved individual State agreement

The nominal expiry date of a preserved individual State agreement
is.

() the day on which the original individual agreement would
nominally have expired under the relevant State or Territory
industrial law; or

(b) if that day falls after the end of a period of 3 years beginning
on the commencement of the original individual agreement—
the last day of that 3 year period.

7 Powersof Stateindustrial authorities

(1) If apreserved individual State agreement confers afunction or
power on a State industrial authority, that function must not be
performed and that power must not be exercised by the State
industrial authority on or after the reform commencement.

(2) However, the employer and the persons bound by the preserved
individual State agreement may, by agreement, confer such a
function or power on the Commission, provided it does not relate
to the resolution of a dispute about the application of the
agreement.

8 Dispute resolution processes

(1) A preserved individual State agreement istaken toinclude aterm
requiring disputes about the application of the agreement to be
resolved in accordance with the model dispute resolution process.
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Preserved State agreements Part 2
Preserved individual State agreements Division 1

Clause 9

(2) Any term of the preserved individual State agreement that would
otherwise deal with the resolution of those disputesis void to that
extent.

9 Prohibited content

A term of apreserved individual State agreement isvoid to the
extent that it contains prohibited content of a prescribed kind.
Note: The Employment Advocate can alter the document recording the

terms of a preserved State agreement to remove prohibited content of
aprescribed kind (see clause 19).
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Part 2 Preserved State agreements
Division 2 Preserved collective State agreements

Clause 10

Division 2—Preserved collective Sate agreements

Subdivision A—What isa preserved collective State
agreement?

10 Preserved collective State agreements

If, immediately before the reform commencement:

(a) the terms and conditions of employment of an employee
were determined, in whole or in part, under a State
employment agreement (the original collective agreement);
and

(b) that employee was one of a number of employees who were
bound by the agreement, or whose employment was subject
to the agreement;

apreserved collective State agreement is taken to comeinto
operation on the reform commencement.

Subdivision B—Who isbound by or subject to a preserved
collective State agreement?

11 Whoishbound by a preserved collective State agreement?

Current employees

(1) Any person who:

(@ immediately before the reform commencement, was bound
by, or aparty to, the original collective agreement, under the
terms of that agreement or a State or Territory industrial law
asin force at that time; and

(b) isone of the following:
(i) an employer;
(ii) an employese;
(iii) an organisation;
is bound by the preserved collective State agreement.

Future employees

@) If:
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Preserved collective State agreements Division 2

Clause 12

(a) an employer who is bound by a preserved collective State
agreement employs a person after the reform
commencement; and

(b) under the terms of the original collective agreement, asin
force immediately before the reform commencement, the
person would have been bound by that agreement;

that person is bound by the preserved collective State agreement.

12 Whose employment is subject to a preserved collective State
agreement?

Current employees

(1) The employment of a person is subject to a preserved collective
State agreement if that employment was, immediately before the
reform commencement, subject to the original collective
agreement.

Future employees

(2) If:

(a) an employer who is bound by a preserved collective State
agreement employs a person after the reform
commencement; and

(b) under the terms of the original collective agreement, asin
force immediately before the reform commencement, that
person’s employment would have been subject to that
agreement;

that employment is subject to the preserved collective State
agreement.

Subdivison C—Termsof a preserved collective State
agreement

13 Termsof a preserved collective State agreement

(1) A preserved collective State agreement is taken to include the
terms of the origina collective agreement, as in force immediately
before the reform commencement.

(2) If,immediately before the reform commencement, aterm of a State
award would have determined, in whole or in part, aterm or

Workplace Relations Act 1996 447



Schedule 8 Transitional treatment of State employment agreements and State awards
Part 2 Preserved State agreements
Division 2 Preserved collective State agreements

Clause 14

condition of employment of a person who would have been bound
by, or whose employment would have been subject to, the original
collective agreement, then, to that extent, that term, asin force at
that time, istaken to be aterm of the preserved collective State
agreement.

(3) If, immediately before the reform commencement, a provision of a
State or Territory industrial law would have determined, in whole
or in part, a preserved entitlement of a person who would have
been bound by, or whose employment would have been subject to,
the original collective agreement, then, to that extent, that
provision, asin force at that time, is taken to be aterm of the
preserved collective State agreement.

(4) Inthisclause:

preserved entitlement means:
() an entitlement to:
(i) annual leave and annual leave loadings; or

(ii) parental leave, including maternity leave and adoption
leave; or

(iii) personal/carer’s|eave; or
(iv) leaverelating to bereavement; or
(v) ceremonial leave; or
(vi) notice of termination; or
(vii) redundancy pay; or
(viii) loadings for working overtime or shift work; or
(ix) penalty rates, including the rate of payment for work on
apublic holiday; or
(x) rest breaks; or
(b) another prescribed entitlement.

14 Nominal expiry date of a preserved collective State agreement

The nominal expiry date of a preserved collective State agreement
is:
(a) the day on which the original collective agreement would
nominally have expired under the relevant State or Territory
industrial law; or
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Preserved State agreements Part 2
Preserved collective State agreements Division 2

Clause 15

(b) if that day falls after the end of a period of 3 years beginning
on the commencement of the original collective agreement—
the last day of that 3 year period.

15 Powersof Stateindustrial authorities

(1) If apreserved collective State agreement confers a function or
power on a State industrial authority, that function must not be
performed and that power must not be exercised by the State
industrial authority on or after the reform commencement.

(2) However, the employer and the persons bound by the preserved
collective State agreement may, by agreement, confer such a
function or power on the Commission, provided it does not relate
to the resolution of a dispute about the application of the
agreement.

15A Dispute resolution processes

(1) A preserved collective State agreement is taken to include aterm
requiring disputes about the application of the agreement to be
resolved in accordance with the model dispute resolution process.

(2) Any term of the preserved collective State agreement that would
otherwise deal with the resolution of those disputesis void to that
extent.

15B Prohibited content

A term of a preserved collective State agreement is void to the
extent that it contains prohibited content of a prescribed kind.
Note: The Employment Advocate can alter the document recording the

terms of a preserved State agreement to remove prohibited content of
aprescribed kind (see clause 19).
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Part 2 Preserved State agreements
Division 2A Effect and operation of a preserved State agreement

Clause 15C

Division 2A—Effect and operation of a preserved Sate
agreement

15C Effect of a preserved State agreement

(1) Except as provided in or under this Part, or otherwise in or under
this Act, a preserved State agreement has effect according to its
terms.

(2) This Part has effect despite the terms of the preserved State
agreement itself, or any State award or law of a State or Territory.

(3) None of the terms and conditions of employment included in the
preserved State agreement are enforceable under the law of a State
or Territory.

15D Effect of awardswhile a preserved State agreement in
oper ation

An award has no effect in relation to an employee while the terms
of apreserved State agreement operate in relation to the employee.

15E Relationship between a preserved State agreement and the
Australian Fair Pay and Conditions Standard

The Australian Fair Pay and Conditions Standard does not apply to
an employeeif the employee is bound by a preserved State
agreement, or the employee’ s employment is subject to a preserved
State agreement.

15F Relationship between a preserved State agreement and public
holiday entitlement

Division 2 of Part 12 (public holidays) does not apply to an
employee if the employeeis bound by a preserved State agreement,
or the employee’ s employment is subject to a preserved State
agreement.
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Preserved State agreements Part 2
Effect and operation of a preserved State agreement Division 2A

Clause 15G

15G When preserved State agr eements cease to oper ate

(1) A preserved State agreement ceasesto bein operation if it is
terminated under clause 21.

(2) A preserved State agreement ceases to be in operation, in relation
to an employee, when one of the following comes into operation in
relation to the employee:

() aworkplace agreement;

(b) aworkplace determination;
even if the nominal expiry date of the preserved State agreement
has not passed.

(3) If apreserved State agreement has ceased operating in relation to
an employee because of subclause (2), the agreement can never
operate again in relation to that employee.
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Clause 16

Division 3—Varying a preserved State agreement

16 Varying a preserved State agreement

A preserved State agreement may only be varied on or after the
reform commencement in accordance with this Division.

17 Variation to remove ambiguity or uncertainty

The Commission may, on application by any person bound by a
preserved State agreement or whose employment is subject to the
agreement, by order, vary the agreement for the purpose of
removing ambiguity or uncertainty.

18 Variation to remove discrimination

(1) If apreserved State agreement is referred to the Commission under
section 46PW of the Human Rights and Equal Opportunity
Commission Act 1986, the Commission must convene a hearing to
review the agreement.

(2) Inareview under subclause (1):
(&) the Commission must take such steps as it thinks appropriate
to ensure that each person bound by the agreement is made
aware of the hearing; and

(b) the Sex Discrimination Commissioner is entitled to intervene
in the proceeding.

(3) If the Commission considers that a preserved State agreement
reviewed under subclause (1) is discriminatory, the Commission
must take the necessary action to remove the discrimination by
making an order varying the agreement.

(4) A preserved State agreement is discriminatory if:

(a) the agreement has been referred to the Commission under
section 46PW of the Human Rights and Equal Opportunity
Commission Act 1986; and

(b) the agreement requires a person to do any act that would be
unlawful under Part |1 of the Sex Discrimination Act 1984,
except for the fact that the act would be done in direct
compliance with the agreement.
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For the purposes of this definition, the fact that an act isdonein
direct compliance with the preserved State agreement does not of
itself mean that the act is reasonable.

19 Variation to remove prohibited content

Initiating consideration of removal of prohibited content

(1) The Employment Advocate may exercise his or her power under
subclause (9) to vary a preserved State agreement to remove
prohibited content of a prescribed kind:

(& onhisor her owninitiative; or
(b) on application by any person.

(2) Thissubclause and subclauses (3) to (6) and (9) to (12) are taken to
be an exhaustive statement of the requirements of the natural
justice hearing rule in relation to the Employment Advocate' s
decision whether to make a variation under subclause (9).

Employment Advocate must give notice that considering variation

(3) If the Employment Advocate is considering making a variation to a
preserved State agreement under subclause (9), the Employment
Advocate must give the persons mentioned in subclause (4) a
written notice meeting the requirements in subclause (5).

(4) The persons are:

(a) an employer that is bound by the preserved State agreement;
and

(b) if the agreement is a preserved individua State agreement—
the employee; and

(c) if an organisation is bound by the agreement—the
organisation.

Matters to be contained in notice

(5) The requirements mentioned in subclause (3) are that the notice
must:

(a) bedated; and
(b) state that the Employment Advocate is considering making
the variation; and
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(c) statethereasonswhy the Employment Advocateis
considering making the variation; and
(d) set out the terms of the variation; and

(e) invite each person mentioned in subclause (6) to make a
written submission to the Employment Advocate about
whether the Employment Advocate should make the
variation; and

() state that any submission must be made within the period (the
objection period) of 28 days after the date of the natice.

(6) The personsare:

(@) an employer that is bound by the preserved State agreement;
and

(b) each person whose employment is subject to the agreement
as at the date of the notice; and

(c) if an organisation is bound by the agreement—the
organisation.

Employer must ensure employees have ready access to notice

(7) Anemployer that has received a notice under subclause (3) in
relation to the preserved State agreement must take reasonable
steps to ensure that all persons whose employment is subject to the
preserved State agreement at a time during the objection period are
given a copy of the notice within the period:

(a) starting on the day the employer received the notice; and
(b) ending at the end of the abjection period.

(8) Subclause (7) isacivil remedy provision and may be enforced
under Division 11 of Part 8 asif the preserved State agreement
were aworkplace agreement.

Employment Advocate must remove prohibited content from
agreement

(9) If the Employment Advocate is satisfied that aterm of the
preserved State agreement contains prohibited content of the
prescribed kind, the Employment Advocate must vary the
agreement so as to remove that content.

(10) In making a decision under subclause (9), the Employment
Advocate must consider all written submissions (if any) received
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(11)

(12)

(13)

(14)

within the objection period from a person mentioned in
subclause (6).

The Employment Advocate must not make the variation before the
end of the objection period.

If the Employment Advocate decides to make the variation, he or
she must:

(a) givethe persons mentioned in subclause (4) written notice of
the decision, including the terms of the variation; and

(b) if the agreement is a preserved collective State agreement—
publish a notice in the Gazette stating that the variation has
been made and setting out particulars of the variation.

Employer must give employees notice of removal of prohibited
content

An employer that has received a notice under subclause (12) in
relation to a preserved collective State agreement must take
reasonable steps to ensure that all persons whose employment is
subject to the agreement when the empl oyer receives the notice are
given acopy of the notice within 21 days.

Subclause (13) isacivil remedy provision and may be enforced
under Division 11 of Part 8 asif the preserved collective State
agreement were a collective agreement.
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Division 4—Enforcing preserved State agreements

20 Enforcing a preserved State agreement

(1) A preserved collective State agreement may be enforced asif it
were a collective agreement.

(2) A workplace inspector has the same functions and powersin
relation to a preserved collective State agreement as he or she has
in relation to a collective agreement.

(3) A preserved individua State agreement may be enforced asiif it
were an AWA.

(4) A workplace inspector has the same functions and powersin
relation to a preserved individual State agreement as he or she has
inrelation to an AWA.
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Clause 21

Division 5—Terminating a preserved State agreement

21 Terminating a preserved State agreement

(1) Thisclause appliesto the termination of a preserved State
agreement on or after the reform commencement day.

(2) If the agreement is a preserved collective State agreement, it may
only be terminated in the way in which a certified agreement could
have been terminated immediately before the reform
commencement, and the Commission has the same powersin
relation to that termination as it would have had at that timein
relation to the termination of a certified agreement.

(3) If the agreement is a preserved individua State agreement, it may
only be terminated in the way in which an AWA could have been
terminated immediately before the reform commencement, and the
Commission has the same powersin relation to that termination as
it would have had at that time in relation to the termination of an
AWA.

22 Coercion of personsto terminate a preserved State agreement

(1) A person must not:
(a) take or threaten to take any industrial action or other action;
or
(b) refrain or threaten to refrain from taking any action;

with intent to coerce another person to agree, or not to agree, to
terminate or approve the termination of a preserved State
agreement.

(2) Subclause (1) does not apply to protected action (within the
meaning of this Act asin force after the reform commencement).

(8) Thefollowing provisionsin Division 10 of Part VIB of this Act as
in force immediately before the reform commencement apply in
relation to a contravention of subclause (1) asif it werea
contravention of subsection 170CN(1) asin force at that time:

(a) paragraph 170ND(e);
(b) section 170NE;
(c) subsections 170NF(1), (2) and (7);
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(d) section 170NG.

458 Workplace Relations Act 1996



Transitional treatment of State employment agreements and State awards Schedule 8
Preserved State agreements Part 2
Industrial action Division 6

Clause 23

Division 6—Industrial action

23 Industrial action must not be taken until after nominal expiry
date—preserved collective State agreements

(1) During the period beginning on the reform commencement day and
ending on the nominal expiry date of a preserved collective State
agreement, an employee, organisation or officer covered by
subclause (2) must not organise or engage in industrial action
(whether or not that action relates to a matter dealt with in the
agreement).

Notel:  Thissubclauseisacivil remedy provision: see subclause (4).

Note2:  Actionthat contravenes this subclause is not protected action (see
clause 25).

(2) For the purposes of subclause (1), the following are covered by this
subclause:

(@) an employee who is bound by the agreement;

(b) an organisation of employees that is bound by the agreement;

(c) an officer or employee of such an organisation acting in that
capacity.

(3) Anemployer that is bound by a preserved collective State
agreement must not engage in industrial action against an
employee whose employment is subject to the agreement (whether
or not that industrial action relates to a matter dealt with in the
agreement) during the period beginning on the reform

commencement and ending on the agreement’ s nominal expiry
date.

Notel:  Thissubclauseisacivil remedy provision: see subclause (4).
Note2:  Actionthat contravenes this subclause is not protected action (see
clause 25).
(4) Subclauses (1) and (3) are civil remedy provisions.
(5) The Court may make one or more of the following ordersin
relation to a person who has contravened subclause (1) or (3):
(@) an order imposing a pecuniary penalty on the person;

(b) injunctions, and any other orders, that the Court considers
necessary to stop the contravention or remedy its effects.
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(6) The pecuniary penalty under paragraph (5)(a) cannot be more than
300 penalty units for abody corporate or 60 penalty unitsin any
other case.

(7) An application for an order under subclause (5), in relation to a
contravention of subclause (1), may be made by:

(a) the employer concerned; or

(b) aworkplace inspector; or

(c) any person affected by the industrial action; or
(d) any other person prescribed by the regulations.

(8) An application for an order under subclause (5), in relationto a
contravention of subclause (3), may be made by:

(@) the employee concerned; or
(b) an organisation of employeesif:
(i) amember of the organisation is employed by the
employer concerned; and
(i) the contravention relatesto, or affects, the member of
the organisation, or work carried on by the member for
that employer; or
(c) aworkplace inspector; or
(d) any person affected by the industrial action; or
(e) any other person prescribed by the regulations.
Note: For other provisions about civil remedy provisions, see Division 3 of
Part 14.
(9) Inthissection:

Court means the Federal Court of Australia or the Federal
Magistrates Court.

24 Industrial action must not be taken until after nominal expiry
date—preserved individual State agreements

(1) Anemployeewho isbound by a preserved individual State
agreement must not engage in industrial action in relation to the
employment to which the agreement relates, during the period
beginning on the reform commencement and ending on the
agreement’ s nominal expiry date.

Notel:  Thissubclauseisacivil remedy provision: see subclause (3).
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Note2:  Actionthat contravenes this subclause is not protected action (see
clause 25).

(2) Anemployer that is bound by a preserved individual State
agreement must not engage in industrial action in relation to the
employment to which the agreement relates, during the period
beginning on the reform commencement and ending on the
agreement’ s nominal expiry date.

Notel:  Thissubclauseisacivil remedy provision: see subclause (3).

Note2:  Actionthat contravenes this subclause is not protected action (see
clause 25).

Civil remedy provisions
(3) Subclauses (1) and (2) are civil remedy provisions.

(4) The Court may make one or more of the following ordersin
relation to a person who has contravened subclause (1) or (2):

(a) an order imposing a pecuniary penalty on the person;
(b) injunctions, and any other orders, that the Court considers
necessary to stop the contravention or remedy its effects.

(5) The pecuniary penalty under paragraph (4)(a) cannot be more than
300 penalty units for abody corporate or 60 penalty unitsin any
other case.

(6) An application for an order under subclause (4), in relationto a
contravention of subclause (1), may be made by:

() the employer concerned; or
(b) aworkplace inspector; or
(c) any other person prescribed by the regulations.

(7) An application for an order under subclause (4), in relationto a
contravention of subclause (2), may be made by:
(&) the employee concerned; or
(b) an organisation of employees that represents that employee
if:
(i) that employee has requested the organisation to apply
on that employee’ s behalf; and

(ii) amember of the organisation is employed by that
employee's employer; and
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(iii) the organisation is entitled, under its eligibility rules, to
represent the industrial interests of that employeein
relation to work carried on by that employee for the
employer; or

(c) aworkplace inspector; or
(d) any other person prescribed by the regulations.

Note: For other provisions about civil remedy provisions, see Division 3 of
Part 14.

(8) Inthissection:

Court means the Federal Court of Australia or the Federal
Magistrates Court.

25 Industrial action taken before nominal expiry date not protected
action

Engaging in or organising industrial action in contravention of
clause 23 or 24 is not protected action for the purposes of this Act.
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Division 6A—Protected conditions

25A Protected conditions where employment was subject to
preserved State agreement

(1) Thisclause appliesif:
(@) aperson’s employment was subject to a preserved State
agreement; and
(b) the agreement ceased to operate because a workplace
agreement came into operation in relation to the employee.

(2) Protected preserved conditions:
(a) aretaken to beincluded in the workplace agreement; and
(b) have effect in relation to the employment of that person; and
(c) havethat effect subject to any terms of the workplace

agreement that expressly exclude or modify all or part of
them.

(3) Despite paragraph (2)(c), those protected preserved conditions
have effect in relation to the employment of that person to the
extent that those protected preserved conditions are about
outworker conditions, despite any terms of the workplace
agreement that provide, in a particular respect, aless favourable
outcome for that person.

(4) Inthisclause:

outworker means an employee who, for the purposes of the
business of the employer, performswork at private residential
premises or at other premises that are not business or commercial
premises of the employer.

outworker conditions means conditions (other than pay) for
outworkers, but only to the extent necessary to ensure that their
overall conditions of employment are fair and reasonablein
comparison with the conditions of employment specifiedin a
relevant award or awards for employees who perform the same
kind of work at an employer’s business or commercial premises.
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protected allowable award matters means the following matters:

(a) rest breaks;

(b) incentive-based payments and bonuses;

(c) annual leave loadings,

(d) observance of days declared by or under alaw of a State or
Territory to be observed generally within that State or
Territory, or aregion of that State or Territory, as public
holidays by employees who work in that State, Territory or
region, and entitlements of employees to payment in respect
of those days,

(e) daysto be substituted for, or a procedure for substituting,
daysreferred to in paragraph (d);

(f) monetary allowancesfor:

(i) expensesincurred in the course of employment; or
(ii) responsibilities or skillsthat are not taken into account
in rates of pay for employees; or
(iii) disabilities associated with the performance of particular
tasks or work in particular conditions or locations;

(g) loadings for working overtime or for shift work;

(h) penalty rates;

(i) outworker conditions;

(j) any other matter specified in the regulations.

Note: These matters are the same as certain alowable award matters
mentioned in section 513.

protected preserved condition, in relation to the employment of a
person, means aterm of a State award or a provision of a State or
Territory industrial law, asin force immediately before the reform
commencement, that would have determined aterm or condition of
that employment, had the person been employed at that time and
that employment not been subject to a State employment
agreement, to the extent that the term or provision:
@ is
(i) about protected allowable award matters; or
(ii) incidental to a protected allowable award matter and
may be included in an award as permitted by
section 522; or
(iif) amachinery provision that isin respect of a protected
allowable award matter and may be included in an
award as permitted by section 522; and
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(b) isnot about:
(i) mattersthat are not allowable award matters because of
section 515; or
(ii) any other matters specified in the regulations.

Workplace Relations Act 1996 465



Schedule 8 Transitional treatment of State employment agreements and State awards
Part 2 Preserved State agreements
Division 7 Miscellaneous

Clause 26

Division 7—Miscellaneous

26 Calling up contents of a preserved State agreement in a
wor kplace agr eement

(1) A workplace agreement may incorporate by reference under
section 355 terms from a preserved State agreement asiif the
preserved State agreement were a workplace agreement.

(2) Despite subsection 355(6), aterm of aworkplace agreement is not
void to the extent that it incorporates by reference such terms.

27 Application of section 451 in relation to a preserved State
agreement

Section 451 (which deals with applications for orders for protected
action ballots) applies at a particular timein relation to a preserved
collective State agreement that isin operation at that time asif the
agreement were an existing collective agreement.

28 Application of Part 15in relation to a preserved State agr eement

Part 15 of this Act (which deals with right of entry) applies:

(a) inrelation to apreserved collective State agreement in the
same way as it appliesin relation to a collective agreement;
and

(b) inrelation to apreserved individual State agreement in the
sameway asit appliesin relation to an AWA.

29 Application of Part 16 in relation to a preserved State agreement

Part 16 of this Act (which deals with freedom of association)
appliesin relation to a preserved collective State agreement asiif it
were a collective agreement.
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Divison 8—Regulations

30 Regulations may apply, modify or adapt Act

(1) The Governor-General may make regulations for the purposes of:
(a) applying provisions of this Act or the Registration and
Accountability of Organisations Schedule to preserved State
agreements; and
(b) modifying or adapting provisions of this Act or that Schedule
that apply to those agreements.

(2) Despite subsection 12(2) of the Legidative Instruments Act 2003,
regulations made under subclause (1) may be expressed to take
effect from a date before the regulations are registered under that
Act.
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Clause 31

Part 3—Notional agreements preserving State
awards

Division 1—What isa notional agreement preserving Sate
awar ds?

Subdivision A—What isa notional agreement preserving State
awar ds?

31 Notional agreements preserving State awar ds

If, immediately before the reform commencement, the terms and
conditions of employment of one or more employeesin asingle
business or a part of a single business:

(@) were not determined under a State employment agreement;
and

(b) were determined, in whole or in part, under a State award
(the original State award) or a State or Territory industrial
law (the original State law);

anotional agreement preserving State awards is taken to come
into operation on the reform commencement in respect of the
business or that part of the business.

Subdivision B—Who isbound by or subject to a notional
agreement preserving State awar ds?

32 Whoisbound by a notional agreement preserving State awar ds?

Current employees

(1) Any person who:

(@) immediately before the reform commencement, was bound
by, or aparty to, the original State award or origina State
law; and

(b) isone of the following:

(i) an employer in the business, or that part of the business;
(if) an employee who is employed in the business, or that
part of the business, who was so employed immediately
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before the reform commencement, who was not bound
by, or a party to, a State employment agreement at that
time and whose employment was not subject to such an
agreement at that time;

(iii) an organisation that has at least one member who is
such an employee, and that is entitled to represent the
industrial interests of at least one such employee;

is bound by the notional agreement.

Future employees

(2) If:
() apersonisemployed in the business or that part of the
business after the reform commencement; and

(b) under the terms of the original State award or the original
State law, asin force immediately before the reform
commencement, the person would have been bound by that
award or law; and

(c) the personisnot bound by a preserved State agreement;
the person is bound by the notional agreement.

33 Whose employment is subject to a notional agreement preserving
State awards?

Current employees

(1) The employment of a person in the business or that part of the
business is subject to the notional agreement, if:

(a) that employment was, immediately before the reform
commencement, subject to the original State award or the
original State law; and

(b) that employment was not subject to a State employment
agreement at that time.

Future employees

(2) If:
(a) apersonisemployed in the business, or that part of the
business, after the reform commencement; and
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(b) under the terms of the original State award or the original
State law, that employment would have been subject to that
award or that law; and

(c) that employment is not subject to a preserved State
agreement;

that employment is subject to the notional agreement.

Subdivision C—Terms of a notional agreement preserving

State awards

34 Termsof anotional agreement preserving State awar ds

(D

)

©)

If, immediately before the reform commencement, aterm of the
original State award would have determined, in whole or in part, a
term or condition of employment in the business or that part of the
business of a person who was not bound by or a party to a State
employment agreement, or whose employment was not subject to
such an agreement, then to that extent, that term, asin force at that
time, istaken to be aterm of the notional agreement.

If, immediately before the reform commencement, a provision of a
State or Territory industrial law would have determined, in whole
or in part, a preserved entitlement of a person employed in the
business or that part of the business who was not bound by or a
party to a State employment agreement, or whose employment was
not subject to such an agreement, then to that extent, that provision,
asin force at that time, is taken to be aterm of the notional
agreement.

In this clause:

preserved entitlement means:
(a) an entitlement to:
(i) annual leave and annual leave loadings; or

(ii) parental leave, including maternity leave and adoption
leave; or

(iii) personal/carer’sleave; or

(iv) leaverelating to bereavement; or
(v) ceremonial leave; or

(vi) notice of termination; or

(vii) redundancy pay; or
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(viii) loadings for working overtime or shift work; or
(ix) penalty rates, including the rate of payment for work on
apublic holiday; or
(x) rest breaks; or
(b) another prescribed entitlement.

35 Powersof Stateindustrial authorities

(1) If anctional agreement preserving State awards confers a function
or power on a State industrial authority, that function must not be
performed and that power must not be exercised by the State
industrial authority on or after the reform commencement.

(2) However, the employer and the persons bound by the notional
agreement may, by agreement, confer such a function or power on
the Commission, provided it does not relate to the resolution of a
dispute about the application of the agreement.

36 Disputeresolution processes

(1) A notional agreement preserving State awards istaken to include a
term requiring disputes about the application of the agreement to
be resolved in accordance with the model dispute resolution
process.

(2) Any term of the notional agreement that would otherwise deal with
the resolution of those disputesisvoid to that extent.

37 Prohibited content

A term of anotional agreement preserving State awardsisvoid to
the extent that it contains prohibited content of a prescribed kind.
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Division 2—Effect and operation of a notional agreement
preserving State awards

38 Effect of a notional agreement preserving State awar ds

(1) Except as provided in or under this Part, or otherwise in or under
this Act, anotiona agreement preserving State awards has effect
according to its terms.

(2) This Part has effect despite the terms of the original State award,
the original State law or any other law of a State or Territory.

(3) None of the terms and conditions of employment included in the
notional agreement are enforceable under the law of a State or
Territory.

38A Operation of a notional agreement preserving State awards

(1) A notional agreement preserving State awards ceasesto bein
operation at the end of a period of 3 years beginning on the reform
commencement.

(2) A notional agreement preserving State awards ceasesto bein
operation in relation to an employee if aworkplace agreement
comes into operation in relation to the employee.

Note: The reference in subclause (2) to a workplace agreement includes a
reference to aworkplace determination (see section 506).

(3) A notional agreement preserving State awards ceasesto bein
operation in relation to an employee if the employee becomes
bound by an award.

(4) If the notional agreement has ceased operating in relation to an
employee because of subclause (2) or (3), the agreement can never
operate again in relation to that employee.
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Divison 3—Varying a notional agreement preserving State
awards

39 Varying a notional agreement preserving State awar ds

A notional agreement preserving State awards may only be varied
on or after the reform commencement in accordance with this
Division.

40 Variation to remove ambiguity or uncertainty

The Commission may, on application by any person bound by a
notional agreement preserving State awards or whose employment
is subject to such an agreement, by order, vary the notional
agreement for the purpose of removing ambiguity or uncertainty.

41 Variation toremove discrimination

(1) If anotional agreement preserving State awards is referred to the
Commission under section 46PW of the Human Rights and Equal
Opportunity Commission Act 1986, the Commission must convene
a hearing to review the agreement.

(2) Inareview under subclause (1):

(a) the Commission must take such steps as it thinks appropriate
to ensure that each person bound by the agreement is made
aware of the hearing; and

(b) the Sex Discrimination Commissioner is entitled to intervene
in the proceeding.

(3) If the Commission considers that a notional agreement preserving
State awards reviewed under subclause (1) is discriminatory, the
Commission must take the necessary action to remove the
discrimination by making an order varying the agreement.

(4) A notional agreement preserving State awards is discriminatory if:

(a) the agreement has been referred to the Commission under
section 46PW of the Human Rights and Equal Opportunity
Commission Act 1986; and

(b) the agreement requires a person to do any act that would be
unlawful under Part 11 of the Sex Discrimination Act 1984,

Workplace Relations Act 1996 473



Schedule 8 Transitional treatment of State employment agreements and State awards
Part 3 Notional agreements preserving State awards
Division 3 Varying a notional agreement preserving State awards

Clause 42

except for the fact that the act would be done in direct
compliance with the agreement.

For the purposes of this definition, the fact that an act isdonein
direct compliance with the notional agreement does not of itself
mean that the act is reasonable.

42 Variation to remove prohibited content

Initiating consideration of removal of prohibited content

(1) The Employment Advocate may exercise hisor her power under
subclause (9) to vary a notional agreement preserving State awards
to remove prohibited content of a prescribed kind:

(8 onhisor her owninitiative; or
(b) on application by any person.

(2) Thissubclause and subclauses (3) to (6) and (9) to (12) are taken to
be an exhaustive statement of the requirements of the natural
justice hearing rule in relation to the Employment Advocate's
decision whether to make a variation under subclause (9).

Employment Advocate must give notice that considering variation

(3) If the Employment Advocate is considering making a variation to a
notional agreement preserving State awards under subclause (9),
the Employment Advocate must give the persons mentioned in
subclause (4) awritten notice meeting the requirementsin
subclause (5).

(4) The persons are:
(@) an employer that is bound by the notional agreement; and

(b) if an organisation is bound by the agreement—the
organisation.

Matters to be contained in notice

(5) The requirements mentioned in subclause (3) are that the notice
must:
(a) bedated; and
(b) state that the Employment Advocate is considering making
the variation; and
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Clause 42

(6)

(7)

(8)

(9)

(10)

(c) statethereasonswhy the Employment Advocateis
considering making the variation; and

(d) set out theterms of the variation; and

(e) invite each person mentioned in subclause (6) to make a
written submission to the Employment Advocate about
whether the Employment Advocate should make the
variation; and

() state that any submission must be made within the period (the
objection period) of 28 days after the date of the natice.

The persons are:
(@) an employer that is bound by the notional agreement; and
(b) each person whose employment is subject to the notional
agreement as at the date of the notice; and

(c) if an organisation is a party to the notiona agreement—the
organisation.

Employer must ensure employees have ready access to notice

An employer that has received a notice under subclause (3) in
relation to the notional agreement must take reasonabl e stepsto
ensure that all persons whose employment is subject to the notional
agreement at a time during the objection period are given a copy of
the notice within the period:

(a) starting on the day the employer received the notice; and
(b) ending at the end of the objection period.

Subclause (7) isacivil remedy provision and may be enforced
under Division 11 of Part 8 asif the notional agreement were a
workplace agreement.

Employment Advocate must remove prohibited content from
agreement

If the Employment Advocate is satisfied that aterm of the notional
agreement contains prohibited content of the prescribed kind, the
Employment Advocate must vary the agreement so as to remove
that content.

In making a decision under subclause (9), the Employment
Advocate must consider all written submissions (if any) received
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Clause 42

within the objection period from a person mentioned in
subclause (6).

(11) The Employment Advocate must not make the variation before the

end of the objection period.

(12) If the Employment Advocate decides to make the variation, he or

she must:
(a) givethe persons mentioned in subclause (4) written notice of
the decision, including the terms of the variation; and
(b) publish ancticein the Gazette stating that the variation has
been made and setting out particulars of the variation.

Employer must give employees notice of removal of prohibited
content

(13) Anemployer that has received a notice under subclause (12) must

take reasonabl e steps to ensure that all persons whose employment
is subject to the agreement when the employer receives the notice
are given acopy of the notice within 21 days.

(14) Subclause (13) isacivil remedy provision and may be enforced

under Division 11 of Part 8 asif the notional agreement were a
collective agreement.
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Clause 43

Division 4—Enforcing the notional agreement

43 Enforcing the notional agreement

(1) A notional agreement preserving State awards may be enforced as
if it were a collective agreement.

(2) A workplace inspector has the same functions and powersin
relation to a notional agreement preserving State awards as he or
she hasin relation to a collective agreement.

44 Mattersprovided for by the Australian Fair Pay and Conditions
Standard

Subject to Division 5 of this Schedule, if the Australian Fair Pay
and Conditions Standard makes provision for a matter, then aterm
(other than a preserved notional term) of the notional agreement
that also deals with that matter is unenforceable.

Note 1: See section 208 (deeming there to be a preserved APCS if rate
provisions are contained in a pre-reform wage instrument).

Note 2: See also section 207 (deeming APCS rates to at least equal FMW rates
after the first exercise of powers under Division 2 of Part 7 by the
AFPC).
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Clause 45

Division 5—Preserved notional terms and preserved

notional entitlements

45 Preserved notional terms of notional agreement

(1) A preserved notional term isaterm, or more than one term, of a

)

©)

(3A)

(4)

©)

notional agreement preserving State awards that is about any or all
of the following matters:

(@) annual leave;

(b) persona/carer’sleave;

(c) parental leave, including maternity and adoption leave;
(d) long service leave;

(e) notice of termination;

(f) jury service;

(g) superannuation.

If aterm of anotional agreement preserving State awards is about
both matters referred to in paragraphs (1)(a) to (g) and other
matters, it istaken to be a preserved notional term only to the
extent that it is about the matters referred to in those paragraphs.

A preserved notional term about the matter referred to in
paragraph (1)(g) (superannuation) ceases to have effect at the end
of 30 June 2008.

If more than one term of a notional agreement preserving State
awards is about a matter referred to in subclause (2), then those
terms, taken together, constitute the preserved notional term of that
notional agreement about that matter.

In this clause:

personal/carer’s leave includes war service sick leave, infectious
diseases sick leave and other like forms of sick leave.

The regulations may provide that for the purposes of subclause (1):
(a) the matter referred to in paragraph (1)(c) does not include
one or both of the following:
(i) special maternity leave (within the meaning of
section 265);
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Clause 46

(i) the entitlement under section 268 to transfer to a safe
job or to take paid |eave; and

(b) personal/carer’sleave does not include one or both of the
following:
(i) compassionate leave (within the meaning of
section 257);
(if) unpaid carer’s leave (within the meaning of
section 244).

Note: The effect of excluding aform of leave or an entitlement in relation to
amatter isthat the entitlement in relation to that form of leave or
matter under the Australian Fair Pay and Conditions Standard will
automatically apply.

(6) Regulations under subclause (5) may be expressed to apply
generally or in respect of employees engaged in specified types of
employment, such as full-time employment, part-time
employment, casual employment, regular part-time employment or
shift work.

46 When preserved notional entitlements have effect

(1) Thisclause appliesto an employeeif:
(a) the employeeisbound by, or the employee’ s employment is
subject to, a notional agreement preserving State awards that
includes a preserved notional term about a matter; and

(b) the employee has an entitlement (the preserved notional
entitlement) in relation to that matter under the preserved
notional term.

(2) If:
(a) the preserved notional termis about a matter referred to in
paragraph 45(1)(a), (b) or (c); and
(b) the employee’s preserved notional entitlement in relation to
the matter is more generous than the employee’s entitlement
in relation to the corresponding matter under the Australian
Fair Pay and Conditions Standard;
the employee’s entitlement under the Australian Fair Pay and
Conditions Standard is excluded, and the employee’ s preserved
notional entitlement has effect in accordance with the preserved
notional term. Otherwise, the employee’ s entitlement under the
Australian Fair Pay and Conditions Standard has effect.
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Clause 47

Note: See clause 47 for the meaning of more generous.

3 If:

(a) the preserved notional term is about a matter referred to in
paragraph 45(1)(a), (b) or (c) and the employee has no
entitlement in relation to the corresponding matter under the
Australian Fair Pay and Conditions Standard; or

(b) the preserved notional term is about a matter referred toin
paragraph 45(1)(d), (e), (f) or (9);
the employee’ s preserved notiona entitlement has effect in
accordance with the preserved notional term.
Note: Preserved notional terms about matters referred to in paragraph

45(1)(g) cesse to have effect at the end of 30 June 2008—see
subclause 45(3).

47 Meaning of more generous

(1) Whether an employee’ s entitlement under a preserved notional
term in relation to a matter is more generous than the employee’'s
entitlement in relation to the corresponding matter under the
Australian Fair Pay and Conditions Standard:

(a) isasspecified in, or asworked out in accordance with a
method specified in, regulations made under this paragraph;
or

(b) to the extent that regulations made under paragraph (a) do not
s0 specify—isto be ascertained in accordance with the
ordinary meaning of the term more generous.

(2) If amatter to which an entitlement under a preserved notional term
relates does not correspond directly to a matter to which the
Australian Fair Pay and Conditions Standard rel ates, regulations
made under paragraph (1)(a) may nevertheless specify that the
matters correspond for the purposes of this Division.

48 Modificationsthat may be prescribed—personal/carer’sleave

(1) Theregulations may provide that a preserved notional term about
personal/carer’s leave isto be treated as a separate preserved
notional term about separate matters, to the extent that the
preserved notional term is about any of the following:

(@) war servicesick leave;

(b) infectious diseases sick |leave;
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Clause 49

(c) any other like form of sick leave.

(2) If theregulations so provide, clauses 45, 46, 47 and 50 have effect
in relation to each separate matter.

49 Modificationsthat may be prescribed—parental leave

(1) Theregulations may provide that a preserved notional term about
parental leave isto be treated as being about separate matters to the
extent that it is about paid and unpaid parental leave.

(2) If theregulations provide that a preserved notional term about
parental leave isto be treated as being about separate matters to the
extent that it is about paid and unpaid parental leave:

(a) clauses 45, 46 and 50 have effect in relation to each separate
matter; and

(b) in accordance with section 266, the entitlement that an
employee would have to unpaid parental |eave under the
Australian Fair Pay and Conditions Standard is reduced by
any amount of paid parental leave to which the employeeis
entitled under the preserved notional term.
Note1l: Thereisno entitlement in relation to paid parental leave under

the Australian Fair Pay and Conditions Standard, so thereis no
corresponding matter for the purposes of subclause 46(3).

Note 2:  Paragraph (b) does not have the effect of reducing entitlements.
It simply ensures that the operation of section 266 is not affected
by treating paid and unpaid parental leave separately under the
regulations.

50 Preserved notional termstaken to beincluded in awards

(1) Thisclause appliesto an award if:

(a) anaward is made under section 539 or is varied under
section 544, 558 or 559; and
(b) the award isbinding on:

(i) an employer that was bound by a notional agreement
preserving State awards immediately before the making
or variation of the award; or

(if) an employee who was bound by, or whose employment
was subject to, a notional agreement preserving State
awards immediately before the making or variation of
the award; and
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Clause 51

(c) the notional agreement contained a preserved notional term.
(2) The preserved notiona termis taken to be included in the award.

(3) The preserved notional term is taken to have the effect that:

() employees belonging to the class of employees that had
entitlements under the preserved notional term of the notional
agreement have corresponding entitlements under the award;
and

(b) employees belonging to any class of employees that did not
have entitlements under the preserved notional term of the
notional agreement do not gain entitlements under the award.

(4) The preserved notional term is taken to have the effect that:
(&) only an employer bound by the preserved notiona term of
the notional agreement is bound by the corresponding
preserved notional term of the award; and

(b) other employers are not so bound.

Note: The operation of this subclause is affected by Part 11, which deals
with transmission of business.

(5) For the purposes of subclause (3), whether an employee belongs to
aclass of employees that had entitlements under a preserved
notional term of a notional agreement preserving State awardsisto
be determined without reference to whether the employee was
employed before or after the making of the award.

(6) The Commission must not vary a preserved notional term that has
been included in an award under this clause.

(7) Section 550 appliesin relation to a preserved notional term
included in an award under this clause in the same way asit applies
in relation to a preserved award term included in an award made
under section 539 or varied under section 544.

51 Application of hoursof work provision of Australian Fair Pay

and Conditions Standard to notional agreements
preserving State awar ds

Division 3 of Part 7 (hours of work) does not apply to the
employment of an employee while the employee is bound by, or
that employment is subject to, a notional agreement preserving
State awards that isin operation.

482

Workplace Relations Act 1996



Transitional treatment of State employment agreements and State awards Schedule 8
Notional agreements preserving State awards Part 3
Protected conditions Division 6

Clause 52

Division 6—Protected conditions

52 Protected conditionsin notional agreements preserving State
awards

(1) Thisclause appliesif:
(a) aperson’s employment is subject to aworkplace agreement;
and

(b) protected notional conditions would have effect (but for the
agreement) in relation to the employment of the person.

(2) Those protected notional conditions:
(a) aretaken to beincluded in the workplace agreement; and
(b) have effect in relation to the employment of that person; and
(c) havethat effect subject to any terms of the workplace

agreement that expressly exclude or modify all or part of
them.

(2A) Despite paragraph (2)(c), those protected notional conditions have
effect in relation to the employment of that person to the extent that
those protected notional conditions are about outworker conditions,
despite any terms of the workplace agreement that provide, in a
particular respect, aless favourable outcome for that person.

(3) Inthisclause:

outworker means an employee who, for the purposes of the
business of the employer, performswork at private residentia
premises or at other premises that are not business or commercial
premises of the employer.

outworker conditions means conditions (other than pay) for
outworkers, but only to the extent necessary to ensure that their
overall conditions of employment are fair and reasonable in
comparison with the conditions of employment specified in a
relevant award or awards for employees who perform the same
kind of work at an employer’ s business or commercial premises.

protected allowable award matters means the following matters:
(@) rest breaks;
(b) incentive-based payments and bonuses;
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(c) annual leave loadings,

(d) observance of days declared by or under alaw of a State or
Territory to be observed generally within that State or
Territory, or aregion of that State or Territory, as public
holidays by employees who work in that State, Territory or
region, and entitlements of employeesto payment in respect
of those days,

(da) daysto be substituted for, or a procedure for substituting,
daysreferred to in paragraph (d);
(e) monetary allowancesfor:
(i) expensesincurred in the course of employment; or
(i) responsibilities or skills that are not taken into account

in rates of pay for employees; or

(iii) disabilities associated with the performance of particular
tasks or work in particular conditions or locations;

(f) loadings for working overtime or for shift work;

(9) penalty rates;

(h) outworker conditions;
(i) any other matter specified in the regulations.

Note: These matters are the same as certain alowable award matters
mentioned in section 513.

protected notional conditions means the terms of a notional
agreement preserving State awards, to the extent that those terms:
(@) are
(i) about protected allowable award matters; or
(ii) incidental to protected allowable award matters and may
be included in an award as permitted by section 522; or
(iif) machinery provisions that are in respect of protected
allowable award matters and may be included in an
award as permitted by section 522; and
(b) arenot abouit:

(i) mattersthat are not allowable award matters because of
section 515; or

(ii) any other matters specified in the regulations.
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Clause 52AA

Division 6A—Industrial action during thelife of an
enterprise award

52AA Action taken during life of enterprise award not protected

(1) Engaging in or organising industrial action is not protected action
if:
(a) either:

(i) the person engaging in theindustrial action is bound by
anotional agreement preserving State awards that
includes terms and conditions from an enterprise award;
or

(if) the employment of the person engaging in the industrial
action is subject to such a notional agreement; and

(b) aterm or condition of the enterprise award included in the
notional agreement relates to industria action; and

(c) engaging in the industrial action would breach that term or
condition; and

(d) the nominal expiry date of the enterprise award has not yet
passed.

(2) Inthisclause:

enterprise award means a State award:

(a) that regulates aterm or condition of employment of a person
or persons by an employer in asingle business or apart of a
single business specified in the award; and

(b) that is specified to have effect for a period, either by
reference to an actual or nominal expiry date or by reference
to an actual or nominal period; and

(c) aterm of which provides that one or more of the parties will

not make further claims before the nominal expiry date for
the award.

nominal expiry date for an enterprise award, means the last day of
the actual or nominal period during which the enterprise award is
specified to have effect.
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Clause 52A

Division 7—Miscellaneous

52A Calling up a notional agreement preserving State awardsin a
wor kplace agr eement

(1) A workplace agreement may incorporate by reference under
section 355 terms from anotional agreement preserving State
awards asiif the notional agreement were a workplace agreement.

(2) Despite subsection 355(6), aterm of aworkplace agreement is not
void to the extent that it incorporates by reference such terms.

53 Application of Part 15in relation to a notional agreement
preserving State awar ds

Part 15 of this Act (which deals with right of entry) appliesin
relation to anotional agreement preserving State awardsin the
same way asit appliesin relation to a collective agreement.

54 Application of Part 16 in relation to a notional agreement
preserving State awar ds

Part 16 of this Act (which deals with freedom of association)
appliesin relation to a notional agreement preserving State awards
asif it were a collective agreement.
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Clause 55

Divison 8—Regulations

55 Regulations may apply, modify or adapt Act

(1) The Governor-General may make regulations for the purposes of:
(a) applying provisions of this Act or the Registration and
Accountability of Organisations Schedule to notional
agreements preserving State awards; and
(b) modifying or adapting provisions of this Act or that Schedule
that apply to those agreements.

(2) Despite subsection 12(2) of the Legidative Instruments Act 2003,
regulations made under subclause (1) may be expressed to take
effect from a date before the regulations are registered under that
Act.
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Clause 1

Schedule 9—Transmission of businessrules

Note:

(transitional instruments)

See section 8.

Part 1—Introductory

1 Object

The abject of this Schedule isto provide for the transfer of
employer obligations under certain transitional instruments when
the whole, or a part, of a person’s businessis transmitted to another
person.

2 Simplified outline

(1) Part 2 of this Schedul e describes the general transmission of
business situation this Schedule is designed to deal with. It
identifies the old employer, the new employer, the business being
transferred, the time of transmission and the transferring
employees.

(2) Parts3to 5 of this Schedule deal with the transmission of
particular transitional instruments as follows:
(@) Part 3 deals with the transmission of pre-reform AWAS;
(b) Part 4 deals with the transmission of pre-reform certified
agreements,

(c) Part 5 dealswith the transmission of State transitional
instruments.

(3) Part 6 of this Schedule deals with notification requirements, the
lodgment of notices with the Employment Advocate and the
enforcement of employer obligations by pecuniary penalties.

(4) Part 7 of this Schedule deals with special rulesfor Victoria.

(5) Part 8 of this Schedule deals with the interaction between
transitional instruments and collective agreements and awards that
are transmitted under Part 11.
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Clause 3

(6) Part 9 of this Schedule alows regulations to be made to deal with
other transmission of businessissuesin relation to transitiona
industrial instruments.

3 Definitions
In this Schedule:

business being transferred has the meaning given by subclause
4(2).

Court means the Federal Court of Australia or the Federal
Magistrates Court.

Division 2 pre-reform certified agreement means a pre-reform
certified agreement that was made under Division 2 of Part VIB of
this Act before the reform commencement.

Division 3 pre-reform certified agreement means a pre-reform
certified agreement that was made under Division 3 of Part VIB of
this Act before the reform commencement.

exceptional matters order has the same meaning asin Schedule 7.
new employer has the meaning given by subclause 4(1).

notional agreement preserving State awards has the same
meaning asin Schedule 8.

old employer has the meaning given by subclause 4(1).
operational reasons has the meaning given by subsection 643(9).
pre-reform Act has the same meaning asin Schedule 7.
pre-reform AWA has the same meaning as in Schedule 7.

pre-reform certified agreement has the same meaning asin
Schedule 7.

preserved collective State agreement has the same meaning asin
Schedule 8.

preserved individual State agreement has the same meaning asin
Schedule 8.
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Clause 3

preserved State agreement has the same meaning as in Schedule 8.
section 170MX award has the same meaning asin Schedule 7.

State transitional instrument means:
(a) anotional agreement preserving State awards; or
(b) apreserved State agreement.

time of transmission has the meaning given by subclause 4(3).
transferring employee has the meaning given by clauses 5 and 6.

transitional industrial instrument means:
(a) apre-reform AWA; or
(b) apre-reform certified agreement; or
(c) asection 170MX award; or
(d) an exceptional matters order; or
(e) anotional agreement preserving State awards; or
(f) apreserved State agreement.

transitional instrument means:
() apre-reform AWA; or
(b) apre-reform certified agreement; or
(c) anotional agreement preserving State awards; or
(d) apreserved State agreement.

transmission period has the meaning given by subclause 4(4).
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Clause 4

Part 2—Application of Schedule

4 Application of Schedule

(1) This Schedule appliesif a person (the new employer) becomes the
successor, transmittee or assignee of the whole, or a part, of a
business of another person (the old employer).

(2) Thebusiness, or the part of the business, to which the new
employer is successor, transmittee or assignee is the business
being transferred for the purposes of this Schedule.

(3) Thetime at which the new employer becomes the successor,
transmittee or assignee of the business being transferred is the time
of transmission for the purposes of this Schedule.

(4) The period of 12 months after the time of transmission is the
transmission period for the purposes of this Schedule.

5 Transferring employees

(1) A personisatransferring employee for the purposes of this
Scheduleif:
(a) the person is employed by the old employer immediately
before the time of transmission; and

(b) the person:
(i) ceases being employed by the old employer; and
(ii) becomes employed by the new employer in the business

being transferred;

within 2 months after the time of transmission.
Note: Clause 6A of this Schedule provides that references to employees and
employment have their ordinary meaningsin relation to a Division 3

pre-reform certified agreement if the old employer is not an employer
(within the meaning of subsection 6(1)).

(2) A personisalso atransferring employee for the purposes of this
Scheduleif:
(a) the person is employed by the old employer at any time
within the period of 1 month before the time of transmission;
and
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Clause 6

(b) the person’s employment with the old employer is terminated
by the old employer before the time of transmission for
genuine operational reasons or for reasons that include
genuine operational reasons; and

(c) the person becomes employed by the new employer, in the
business being transferred, within 2 months after the time of
transmission.

Note: Clause 6A of this Schedule provides that references to employees and
employment have their ordinary meaningsin relation to a Division 3

pre-reform certified agreement if the old employer is not an employer
(within the meaning of subsection 6(1)).

(3) Inapplying clause 6 and Parts 3 to 5 of this Schedule in relation to
aperson who is atransferring employee under subclause (2) of this
clause, areferencein those provisionsto a particular state of affairs
existing immediately before the time of transmission isto be read
as areference to that state of affairs existing immediately before
the person last ceased to be an employee of the old employer.

6 Transferring employeesin relation to particular instrument

(1) A transferring employeeisatransferring employeein relationto a
particular transitional instrument if:
(@) theinstrument applied to the transferring employee
immediately before the time of transmission; and
(b) when the transferring empl oyee becomes employed by the
new employer, the transferring employee’ s employment with
the new employer is such that the instrument is capable of
applying to that employment.
Note: Clause 6A of this Schedule provides that references to employees and
employment have their ordinary meaningsin relation to a Division 3

pre-reform certified agreement if the old employer is not an employer
(within the meaning of subsection 6(1)).

(2) Thetransferring employee ceasesto be atransferring employeein
relation to the transitional instrument if:

(a) the transferring employee ceases to be employed by the new
employer after the time of transmission; or

(b) thetransferring employee’s employment with the new
employer ceases to be such that the instrument is capable of
applying to that employment; or

(c) thetransmission period ends.
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Clause 6A

Note: Clause 6A of this Schedule provides that references to employees and
employment have their ordinary meaningsin relation to a Division 3
pre-reform certified agreement if the old employer is not an employer
(within the meaning of subsection 6(1)).

(3) Thisclause appliesto anotional agreement preserving State
awards asif it were atransitional instrument.

6A Application of Scheduleto certain Division 3 pre-reform
certified agreements

(1) Thisclause appliesif the old employer in relation to aDivision 3
pre-reform certified agreement is not an employer (within the
meaning of subsection 6(1)).

(2) Inapplying this Schedule to the Division 3 pre-reform certified
agreement, references in this Schedule to:

(a) an employee; or
(b) employment;
have their ordinary meanings.
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Clause 7

Part 3—Transmission of pre-reform AWAS

7 Transmission of prereform AWA

New employer bound by pre-reform AWA

Q) If:
(@) immediately before the time of transmission:
(i) theold employer; and
(if) an employee of the old employer;
were bound by a pre-reform AWA; and

(b) the employeeisatransferring employeein relation to the
pre-reform AWA,;
the new employer is bound by the pre-reform AWA by force of
this clause.
Notel:  Thenew employer must notify the transferring employee and lodge a

copy of the notice with the Employment Advocate (see clauses 28 and
29).

Note2:  Seealso clause 8 for the interaction between the pre-reform AWA and
other industrial instruments.

Period for which new employer remains bound

(2) The new employer remains bound by the pre-reform AWA, by
force of this clause, until whichever of the following first occurs:

(@) the pre-reform AWA ceases to be in operation becauseit is
terminated under subsection 170VM (1) of the pre-reform Act
(as applied by subclause 18(2) of Schedule 7);

(b) the pre-reform AWA ceasesto bein operation in relation to
the transferring employee’ s employment with the new
employer under subclause 18(1) of Schedule 7 (AWA
between the new employer and the transferring employee
coming into operation);

(c) thetransferring employee ceases to be atransferring
employeein relation to the pre-reform AWA;

(d) thetransmission period ends.
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Transmission of pre-reform AWASs Part 3

Clause 8

Old employer’ srights and obligations that arose before time of
transmission not affected

(3) Thisclause does not affect the rights and obligations of the old
employer that arose before the time of transmission.
8 Interaction rules

(1) From thetime of transmission, atransitional industrial instrument
(other than a pre-reform AWA) does not apply to the transferring
employee’ s employment with the new employer.

(2) Subclause (1) has effect despite section 170V Q of the pre-reform
Act (as applied by subclause 17(1) of Schedule 7).

9 Termination of transmitted pre-reform AWA

Transmitted instrument

(1) Thisclause appliesif subclause 7(1) appliesto a pre-reform AWA
(the transmitted pre-reform AWA).

Modified operation of subsections 170VM(3) to (7) of the
pre-reform Act

(2) The transmitted pre-reform AWA cannot be terminated under
subsection 170V M (3) or (6) of the pre-reform Act during the
transmission period (even if the transmitted pre-reform AWA has
passed its nominal expiry date).
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Part 4 Transmission of pre-reform certified agreements
Divison 1 General

Clause 10

Part 4—Transmission of pre-reform certified

agreements

Divison 1—Gener al

10 Transmission of pre-reform certified agreement

New employer bound by Division 2 pre-reform certified agreement

() If:
(@) immediately before the time of transmission:
(i) the old employer; and
(ii) employees of the old employer;
were bound by aDivision 2 pre-reform certified agreement;
and

(b) thereisat least one transferring employee in relation to the
Division 2 pre-reform certified agreement;
the new employer is bound by the Division 2 pre-reform certified
agreement by force of this subclause.

Notel:  Thenew employer must notify transferring employees and lodge a
copy of the notices with the Employment Advocate (see clauses 28
and 29).

Note 2: See aso clause 11 for the interaction between the Division 2
pre-reform certified agreement and other industrial instruments.

New employer bound by Division 3 pre-reform certified agreement

(2 If:
(a) the old employer isan employer (within the meaning of
subsection 6(1)); and
(b) immediately before the time of transmission:
(i) the old employer; and
(ii) employees of the old employer;
were bound by aDivision 3 pre-reform certified agreement;
and

(c) thereisat least onetransferring employee in relation to the
Division 3 pre-reform certified agreement;
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Transmission of pre-reform certified agreements Part 4
General Division 1

Clause 10

©)

(4)

the new employer is bound by the Division 3 pre-reform certified
agreement by force of this subclause.

Note 1:

Note 2:

If:

The new employer must notify transferring employees and lodge a
copy of the notices with the Employment Advocate (see clauses 28
and 29).

See also clause 11 for the interaction between the Division 3
pre-reform certified agreement and other industrial instruments.

(a) the old employer is not an employer (within the meaning of
subsection 6(1)); and
(b) immediately before the time of transmission:

(i) the old employer; and
(ii) employees of the old employer;

were bound by aDivision 3 pre-reform certified agreement;

and

(c) thereisat least onetransferring employee in relation to the
Division 3 pre-reform certified agreement; and

(d) one or more of the following are satisfied:

(i) the new employer isan employer (within the meaning

of subsection 6(1)) at the time of transmission;

(ii) the new employer is bound by another Division 3

pre-reform certified agreement at the time of
transmission;

the new employer is bound by the Division 3 pre-reform certified
agreement referred to in paragraph (b) by force of this subclause.

Note 1:

Note 2:

Note 3:

Clause 6A of this Schedule provides that references to employees and
employment have their ordinary meanings in relation to the Division 3
pre-reform certified agreement. Thisis because the old employer is
not an employer (within the meaning of subsection 6(1)).

The new employer must notify transferring employees and lodge a
copy of the notices with the Employment Advocate (see clauses 28
and 29).

See also clause 11 for the interaction between the Division 3
pre-reform certified agreement and other industrial instruments.

Period for which new employer remains bound

The new employer remains bound by the pre-reform certified
agreement, by force of subclause (1), (2) or (3), until whichever of
the following first occurs:
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Part 4 Transmission of pre-reform certified agreements
Divison 1 General

Clause 10

(a) the pre-reform certified agreement ceases to be in operation
because it is terminated under section 170MG of the
pre-reform Act (as applied by subclause 2(1) of Schedule 7);

(b) there cease to be any transferring employeesin relation to the
pre-reform certified agreement;

(c) the new employer ceases to be bound by the pre-reform
certified agreement in relation to all the transferring
employeesin relation to the agreement;

(d) thetransmission period ends;

(e) if:

(i) the pre-reform certified agreement isa Division 3
pre-reform certified agreement; and
(if) the new employer is an excluded employer (within the
meaning of Schedule 6) when the period of 5 years
beginning on the reform commencement ends;
the period referred to in subparagraph (ii) ends.
Note: Paragraph (c)—see subclause (6).

(5) Paragraph (4)(d) does not apply if:

(@) the pre-reform certified agreement is a Division 3 pre-reform
certified agreement; and

(b) the old employer is not an employer within the meaning of
subsection 6(1) immediately before the time of transmission;
and

(c) the new employer is an employer within the meaning of
subsection 6(1) at the time of transmission; and

(d) the transmission occurs as part of the process of the employer
in relation to the business being transferred becoming an
employer within the meaning of subsection 6(1).

Period for which new employer remains bound in relation to
particular transferring employee

(6) The new employer remains bound by the pre-reform certified
agreement in relation to a particular transferring employee, by
force of subclause (1), (2) or (3), until whichever of the following
first occurs:

(@) the pre-reform certified agreement ceases to be in operation
in relation to the transferring employee’ s employment with
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General Division 1

Clause 11

the new employer because the new employer makes an AWA
with the transferring employee (see subclause 12(2));

(b) the pre-reform certified agreement ceasesto be in operation
in relation to the transferring employee’ s employment with
the new employer because a collective agreement comes into
operation in relation to the transferring employee in relation
to that employment (see subclause 3(1) of Schedule 7);

(c) the employer ceasesto be bound by the pre-reform certified
agreement under subclause (4).

New employer bound only in relation to employment of
transferring employees in business being transferred

(7) The new employer is bound by the pre-reform certified agreement,
by force of subclause (1), (2) or (3), only in relation to the
employment, in the business being transferred, of employees who
are transferring employees in relation to the pre-reform certified
agreement.

New employer bound subject to Commission order

(8) Subclauses (1), (2), (3), (4) and (6) have effect subject to any order
of the Commission under clause 14.

Old employer’ srights and obligations that arose before time of
transmission not affected

(9) This clause does not affect the rights and obligations of the old
employer that arose before the time of transmission.

11 Interaction rules

Transmitted certified agreement

(1) Thisclause appliesif subclause 10(1), (2) or (3) appliesto a
pre-reform certified agreement (the transmitted certified
agreement).

Existing collective agreements

(2) If:
(@) the new employer is bound by a collective agreement (the
existing collective agreement); and
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Part 4 Transmission of pre-reform certified agreements
Divison 1 General

Clause 11

(b) the existing collective agreement would, but for this
subclause, apply, according to its terms, to atransferring
employee in relation to the transmitted certified agreement
when the transferring empl oyee becomes employed by the
new employer;

the existing collective agreement does not apply to the transferring
employee.

(3) Subclause (2) ceasesto apply when whichever of the following
first occurs:
(a) thetransmission period ends;
(b) if:
(i) the pre-reform certified agreement isa Division 3
pre-reform certified agreement; and
(if) the new employer is an excluded employer (within the
meaning of Schedule 6) when the period of 5 years
beginning on the reform commencement ends;
the period referred to in subparagraph (ii) ends.

(4) Subclause (3) does not apply if:

(a) the pre-reform certified agreement isaDivision 3 pre-reform
certified agreement; and

(b) the old employer is not an employer within the meaning of
subsection 6(1) immediately before the time of transmission;
and

(c) the new employer is an employer within the meaning of
subsection 6(1) at the time of transmission; and

(d) thetransmission occurs as part of the process of the employer
in relation to the business being transferred becoming an
employer within the meaning of subsection 6(1).

Transitional industrial instruments not to apply

(5) From thetime of transmission, atransitional industrial instrument
(other than the transmitted certified agreement) does not apply to
the transferring employee’ s employment with the new employer.

(6) Subclause (5) has effect despite section 170LY of the pre-reform
Act (as applied by subclause 2(1) of Schedule 7).
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Transmission of pre-reform certified agreements Part 4
General Division 1

Clause 12

12 Termination of transmitted pre-reform certified agreement

(D

)

©)

Transmitted agreement

This clause appliesif subclause 10(1), (2) or (3) appliesto a
pre-reform certified agreement (the transmitted certified
agreement).

AWA

Despite subclause 3(2) of Schedule 7, the transmitted certified
agreement ceases to be in operation in relation to atransferring
employee’s employment with the new employer if an AWA
between the new employer and the transferring employee comes
into operation in relation to that employment after the time of
transmission.
Note: Subclause 3(2) of Schedule 7 provides that a pre-reform certified
agreement is normally only suspended while an AWA operates. The
effect of subclause (2) of this clause is to terminate the operation of

the transmitted certified agreement in relation to the transferring
employee’' s employment when the AWA is made.

Modified operation of sections 170MH and 170MHA of the
pre-reform Act

The transmitted certified agreement cannot be terminated under
section 170MH or 170MHA of the pre-reform Act during the
transmission period (even if the transmitted certified agreement has
passed its nominal expiry date).
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Part 4 Transmission of pre-reform certified agreements
Division 2 Commission’s powers

Clause 13

Division 2—Commission’s powers

13 Application and terminology

(1) ThisDivision appliesif:
(a) aperson isbound by apre-reform certified agreement; and
(b) another person:
(i) becomes at alater time; or
(ii) islikely to become at alater time;

the successor, transmittee or assignee of the whole, or a part,
of the business of the person referred to in paragraph (a).

(2) For the purposes of this Division:

(a) the outgoing employer isthe person referred to in
paragraph (1)(a); and

(b) theincoming employer isthe person first referred to in
paragraph (1)(b); and

(c) the business concerned isthe business, or the part of the
business, to which the incoming employer becomes, or is
likely to become, the successor, transmittee or assignee; and

(d) thetransfer timeisthe time at which the incoming employer
becomes, or islikely to become, the successor, transmittee or
assignee of the business concerned.

14 Commission may make order

(1) The Commission may make an order that the incoming employer:

(@) isnot, or will not be, bound by the pre-reform certified
agreement; or

(b) is, or will be, bound by the pre-reform certified agreement,
but only to the extent specified in the order.

The order must specify the day from which the order takes effect.
That day must not be before the day on which the order is made or
before the transfer time.

(2) Without limiting paragraph (1)(b), the Commission may make an
order under that paragraph that the incoming employer is, or will
be, bound by the pre-reform certified agreement but only for the
period specified in the order.
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Transmission of pre-reform certified agreements Part 4
Commission’s powers Division 2

Clause 15

(3) To avoid doubt, the Commission cannot make an order under
subclause (1) that would have the effect of extending the
transmission period.

15 When application for order can be made

An application for an order under subclause 14(1) may be made
before, at or after the transfer time.

16 Who may apply for order

(1) Beforethetransfer time, an application for an order under
subclause 14(1) may be made only by the outgoing employer.

(2) At or after the transfer time, an application for an order under
subclause 14(1) may be made only by:

(@) the incoming employer; or

(b) atransferring employeein relation to the pre-reform certified
agreement; or

(c) an organisation of employeesthat is bound by the pre-reform
certified agreement; or

(d) an organisation of employees that:

(i) isentitled, under its eligibility rules, to represent the
industrial interests of atransferring employee in relation
to the pre-reform certified agreement; and

(ii) has been requested by the transferring employee to
apply for the order on the transferring employee’s
behalf.

17 Applicant to give notice of application

The applicant for an order under subclause 14(1) must take
reasonabl e steps to give written notice of the application to the
persons who may make submissionsin relation to the application
(see clause 18).

18 Submissionsin relation to application

(1) Before deciding whether to make an order under subclause 14(1) in
relation to the pre-reform certified agreement, the Commission
must give the following an opportunity to make submissions:

() the applicant;
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Part 4 Transmission of pre-reform certified agreements
Division 2 Commission’s powers

Clause 18

(b) before the transfer time—the persons covered by
subclause (2);

(c) at and after the transfer time—the persons covered by
subclause (3).

(2) For the purposes of paragraph (1)(b), this subclause covers:

(&) an employee of the outgoing employer:
(i) who isbound by the pre-reform certified agreement; and
(ii) who isemployed in the business concerned; and

(b) theincoming employer; and

(c) an organisation of employees that is bound by the pre-reform

certified agreement; and

(d) an organisation of employees that:

(i) isentitled, under its eligibility rules, to represent the
industrial interests of an employee referred to in
paragraph (a); and

(ii) has been requested by the employee to make
submissions on the employee' s behalf in relation to the
application for the order under subclause 14(1).

(3) For the purposes of paragraph (1)(c), this subclause covers:
(@) theincoming employer; and
(b) atransferring employeein relation to the pre-reform certified
agreement; and
(c) an organisation of employeesthat is bound by the pre-reform
certified agreement; and
(d) an organisation of employees that:

(i) isentitled, under its eligihility rules, to represent the
industrial interests of atransferring employee in relation
to the pre-reform certified agreement; and

(ii) has been requested by the transferring employeeto
make submissions on the transferring employee’ s behalf

in relation to the application for the order under
subclause 14(1).
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Transmission of State transitional instruments Part 5
General Division 1

Clause 19

Part 5—Transmission of Sate transitional
instruments

Divison 1—Gener al

19 Transmission of Statetransitional instrument

New employer bound by Sate transitional instrument

Q) If:
(@) immediately before the time of transmission:
(i) the old employer; and
(ii) employees of the old employer;
were bound by a State transitional instrument; and

(b) thereisat least one transferring employee in relation to the
State transitional instrument; and
(c) but for this clause, the new employer would not be bound by
the State transitional instrument in relation to the transferring
employees;
the new employer is bound by the State transitional instrument by
force of this clause.
Notel:  Thenew employer must notify transferring employees and lodge a

copy of the notice with the Employment Advocate (see clauses 28 and
29).

Note 2: See also clause 20 for the interaction between the State transitional
instrument and other industrial instruments.

Period for which new employer remains bound

(2) The new employer remains bound by the State transitional
instrument, by force of this clause, until whichever of the following
first occurs:

(a) if the Statetransitional instrument is a preserved State
agreement—the instrument ceases to be in operation under
clauses 15G and 21 of Schedule 8;

(b) if the State transitional instrument is a notional agreement

preserving State awards—the instrument ceasesto bein
operation at the end of the period of 3 years beginning on the
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Part 5 Transmission of State transitional instruments
Division 1 General

Clause 19

reform commencement (see subclause 38A (1) of
Schedule 8);

(c) there cease to be any transferring employees in relation to the
State transitional instrument;

(d) the new employer ceases to be bound by the State transitional
instrument in relation to all the transferring employeesin
relation to the instrument;

(e) thetransmission period ends.
Note: Paragraph (d)—see subclause (3).

Period for which new employer remains bound in relation to
particular transferring employee

(3) The new employer remains bound by the State transitional
instrument in relation to a particular transferring employee, by
force of this clause, until whichever of the following first occurs:

(a) if the Statetransitional instrument is a preserved State
agreement—the instrument ceasesto be in operation in
relation to the transferring employee’ s employment with the
new employer because a workplace agreement comes into
operation in relation to that employment (see subclause
15G(2) of Schedule 8);

(b) if the State transitional instrument is a notional agreement
preserving State awards—the instrument ceasesto bein
operation in relation to the transferring employee's
employment with the new employer because a workplace
agreement comes into operation in relation to that
employment (see subclause 38A(2) of Schedule 8);

(c) if the State transitional instrument is a notional agreement
preserving State awards—the instrument ceasesto bein
operation in relation to the transferring employee’s
employment with the new employer because the employee
becomes bound by an award (see subclause 38A(3) of
Schedule 8);

(d) the employer ceases to be bound by the State transitional
instrument under subclause (2).
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Clause 20

New employer bound only in relation to employment of
transferring employees

(4) The new employer is bound by the State transitional instrument by
force of this clause only in relation to the employment of
employees who are transferring employeesin relation to the State
transitional instrument.

New employer bound subject to Commission order

(5) Subclauses (1), (2) and (3) have effect subject to any order of the
Commission under clause 23.

Old employer’ srights and obligations that arose before time of
transmission not affected

(6) Thisclause does not affect the rights and obligations of the old
employer that arose before the time of transmission.

20 Interaction rules

Transmitted instrument

(1) Thisclause appliesif subclause 19(1) appliesto a State transitional
instrument (the transmitted State instrument).

Collective agreement

(2) If:
(a) the new employer is bound by a collective agreement (the
pre-transmission agreement); and
(b) thetransmitted State instrument is a preserved State
agreement; and
(c) the pre-transmission agreement would, but for this subclause,
apply, according to itsterms, to a transferring employee in
relation to the transmitted State instrument when the
transferring empl oyee becomes employed by the new
employer;
the pre-transmission agreement does not apply to the transferring
employee.

(3) Subclause (2) ceasesto apply at the end of the transmission period.
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Division 1 General

Clause 21

Other transitional instruments

(4) From thetime of transmission, atransitional industrial instrument
(other than the transmitted State instrument) does not apply to the
transferring employee’ s employment with the new employer.

(5) Subclause (4) has effect despite the following provisions:
(@) clause 5 of Schedule 7 (pre-reform certified agreement);
(b) subclause 25(3) of Schedule 7 (section 170MX award).

21 Termination of preserved State agreement

Transmitted instrument

(1) Thisclause appliesif subclause 19(1) appliesto a preserved State
agreement (the transmitted instrument).

Modified operation of subsections 170VM(3) to (7) of the
pre-reform Act

(2) Subclause (3) appliesif:
(a) thetransmitted instrument is a preserved individual State
agreement; and
(b) section 170VM of the pre-reform Act is applied to the

transmitted instrument in accordance with subclause 21(3) of
Schedule 8.

(3) Thetransmitted instrument cannot be terminated under subsection
170VM(3) or (6) of the pre-reform Act during the transmission
period (even if the transmitted instrument has passed its nominal
expiry date).

Modified operation of sections 170MH and 170MHA of the
pre-reform Act

(4) Subclause (5) appliesif:
(a) thetransmitted instrument is a preserved collective State
agreement; and
(b) sections 170MH and 170MHA of the pre-reform Act are

applied to the transmitted instrument in accordance with
subclause 21(2) of Schedule 8.
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General Division 1

Clause 21

(5) The transmitted instrument cannot be terminated under
section 170MH or 170MHA of the pre-reform Act during the
transmission period (even if the transmitted instrument has passed
its nominal expiry date).
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Division 2 Commission’s powers

Clause 22

Division 2—Commission’s powers

22 Application and ter minology

(1) ThisDivision appliesif:
(a) apersonisbound by a State transitional instrument; and
(b) another person:
(i) becomes at alater time; or
(ii) islikely to become at alater time;

the successor, transmittee or assignee of the whole, or a part,
of the business of the person referred to in paragraph (a).

(2) For the purposes of this Division:

(a) the outgoing employer isthe person referred to in
paragraph (1)(a); and

(b) theincoming employer isthe person first referred to in
paragraph (1)(b); and

(c) the business concerned isthe business, or the part of the
business, to which the incoming employer becomes, or is
likely to become, the successor, transmittee or assignee; and

(d) thetransfer timeisthe time at which the incoming employer
becomes, or islikely to become, the successor, transmittee or
assignee of the business concerned.

23 Commission may make order

(1) The Commission may make an order that the incoming employer:

(a) isnot, or will not be, bound by the State transitional
instrument; or

(b) is, or will be, bound by the State transitional instrument, but
only to the extent specified in the order.

The order must specify the day from which the order takes effect.
That day must not be before the day on which the order is made or
before the transfer time.

(2) Without limiting paragraph (1)(b), the Commission may make an
order under that paragraph that the incoming employer is, or will
be, bound by the State transitional instrument but only for the
period specified in the order.

510 Workplace Relations Act 1996



Transmission of businessrules (transitional instruments) Schedule 9
Transmission of State transitional instruments Part 5
Commission’s powers Division 2

Clause 24

(3) To avoid doubt, the Commission cannot make an order under
subclause (1) that would have the effect of extending the
transmission period.

24 When application for order can be made

An application for an order under subclause 23(1) may be made
before, at or after the transfer time.

25 Who may apply for order

(1) Beforethetransfer time, an application for an order under
subclause 23(1) may be made only by the outgoing employer.

(2) At or after the transfer time, an application for an order under
subclause 23(1) may be made only by:

(@) the incoming employer; or

(b) atransferring employeein relation to the State transitional
instrument; or

(c) an organisation of employees that is bound by the State
transitional instrument; or

(d) an organisation of employees that:

(i) isentitled, under its eligibility rules, to represent the
industrial interests of atransferring employee in relation
to the State transitional instrument; and

(ii) has been requested by the transferring employee to
apply for the order on the transferring employee’s
behalf.

26 Applicant to give notice of application

The applicant for an order under subclause 23(1) must take
reasonabl e steps to give written notice of the application to the
persons who may make submissionsin relation to the application
(see clause 27).

27 Submissionsin relation to application

(1) Before deciding whether to make an order under subclause 23(1) in
relation to the State transitional instrument, the Commission must
give the following an opportunity to make submissions:

() the applicant;
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Part 5 Transmission of State transitiona instruments
Division 2 Commission’s powers

Clause 27

(b) before the transfer time—the persons covered by
subclause (2);

(c) at and after the transfer time—the persons covered by
subclause (3).

(2) For the purposes of paragraph (1)(b), this subclause covers:
(&) an employee of the outgoing employer:
(i) who isbound by the State transitional instrument; and
(ii) who isemployed in the business concerned; and
(b) theincoming employer; and
(c) an organisation of employees that is bound by the State
transitional instrument; and
(d) an organisation of employees that:

(i) isentitled, under its eligibility rules, to represent the
industrial interests of an employee referred to in
paragraph (a); and

(ii) has been requested by the employee to make
submissions on the employee' s behalf in relation to the
application for the order under subclause 23(1).

(3) For the purposes of paragraph (1)(c), this subclause covers:
(@) theincoming employer; and
(b) atransferring employeein relation to the State transitional
instrument; and
(c) an organisation of employees that is bound by the State
transitional instrument; and
(d) an organisation of employees that:

(i) isentitled, under its eligihility rules, to represent the
industrial interests of atransferring employee in relation
to the State transitional instrument; and

(ii) has been requested by the transferring employeeto
make submissions on the transferring employee’ s behalf
in relation to the application for the order under
subclause 23(1).
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Clause 28

Part 6—Notice requirements and enfor cement

28 Informing transferring employees about transmission of
transitional instrument

(1) Thisclause appliesif:

(a) an employer isbound by atransitional instrument (the
transmitted instrument) in relation to atransferring
employee by force of:

(i) clause 7 (pre-reform AWA); or
(ii) subclause 10(1), (2) or (3) (pre-reform certified
agreement); or
(iii) clause 19 (State transitional instrument); and

(b) apersonisatransferring employeein relation to the
transmitted instrument.

The provision referred to in paragraph (@) is the transmission
provision.

(2) Within 28 days after the transferring employee starts being
employed by the employer, the employer must take reasonable
steps to give the transferring employee a written notice that
complies with subclause (3).

Note: Thisisacivil remedy provision, see clause 31.

(3) The notice must:

(a) identify the transmitted instrument; and

(b) state that the employer is bound by the transmitted
instrument; and

(c) specify the date on which the transmission period for the
transmitted instrument ends; and

(d) state that the employer will remain bound by the transmitted
instrument until the end of the transmission period unless the
transmitted instrument is terminated, or otherwise ceases to
be in operation, before the end of that period; and

(e) specify the kinds of instruments (if any) that can replace, or
exclude the operation of, the transmitted instrument; and

(f) identify:

Workplace Relations Act 1996 513



Schedule9 Transmission of business rules (transitional instruments)
Part 6 Notice requirements and enforcement

Clause 28

(i) any provisions of the Australian Fair Pay and
Conditions Standard; or
(ii) any other instrument;
that the employer intends to be the source for terms and
conditions that will apply to the matters that are dealt with by
the transmitted instrument when the transmitted instrument
ceases to bind the employer; and
(g) identify any award or collective agreement that binds:
(i) the employer; and
(ii) employees of the employer who are not transferring
employeesin relation to the transmitted instrument;

and that would bind the transferring employee but for the
transmission provision.

(3A) Subject to subclause (3B), if the notice under subclause (3)
identifies an instrument under paragraph (3)(g), the employer must
give the transferring employee a copy of the instrument together
with the notice.

Note: Thisisacivil remedy provision, see clause 31.

(3B) Subclause (3A) does not apply if:
(a) thetransferring employeeis ableto easily access a copy of
the instrument in a particular way; and
(b) the notice under subclause (3) tells the transferring employee
that a copy of the instrument is accessible in that way.

Note: Paragraph (a)—the copy may be available, for example, on the
Internet.

(4) Subclause (2) does not apply if:

(@) thetransmitted instrument is a pre-reform AWA and the new
employer and the transferring empl oyee become bound by an
AWA within 14 days after the time of transmission; or

(b) the transmitted instrument is not a pre-reform AWA and the
new employer and the transferring employee become bound
by an AWA or a collective agreement at the time of
transmission or within 14 days after the time of transmission.
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29 Lodging copy of notice with Employment Advocate

Only one transferring employee

(1) If anemployer:

)

©)

() givesanotice under subclause 28(2) to atransferring
employeein relation to a pre-reform AWA; or
(b) givesanotice under subclause 28(2) to the only person who
isatransferring employeein relation to a pre-reform certified
agreement or State transitional instrument;
the employer must lodge a copy of the notice with the Employment
Advocate within 14 days after the notice is given to the transferring
employee. The copy must be lodged in accordance with
subclause (4).

Notel:  Thisisacivil remedy provision, see clause 31.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

Multiple transferring employees and notices all given on the one
day

If:

(a) an employer gives a number of notices under subclause 28(2)
to people who are transferring employeesin relation to a
pre-reform certified agreement or State transitional
instrument; and

(b) all of those notices are given on the one day;

the employer must lodge a copy of one of those notices with the
Employment Advocate within 14 days after that noticeis given.
The copy must be lodged in accordance with subclause (4).
Notel:  Thisisacivil remedy provision, see clause 31.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

Multiple transferring empl oyees and notices given on different
days

If:

(a) an employer gives a number of notices under subclause 28(2)
to people who are transferring employeesin relation to a
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pre-reform certified agreement or State transitional
instrument; and

(b) the notices are given on different days,
the employer must lodge a copy of the notice, or one of the notices
that was given on the earliest of those days, with the Employment
Advocate within 14 days after that notice is given. The copy must
be lodged in accordance with subclause (4).
Notel:  Thisisacivil remedy provision, see clause 31.

Note 2: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

(4) A noticeislodged with the Employment Advocate in accordance
with this subclause only if it is actually received by the
Employment Advocate.

Note: This means that section 29 of the Acts Interpretation Act 1901 (to the
extent that it deals with the time of service of documents) does not
apply to lodgment of a notice.

30 Employment Advocate must issuereceipt for lodgment

(1) If ancticeislodged under clause 29, the Employment Advocate
must issue a receipt for the lodgment.

(2) Thereceipt must state that the notice was lodged under clause 29
on a particular day.

(3) The Employment Advocate must give acopy of the receipt to the
person who lodged the notice under clause 29.

31 Civil penalties

(1) Thefollowing are civil remedy provisions for the purposes of this
clause:

(a) subclauses 28(2) and (3A);
(b) subclauses 29(1), (2) and (3).
Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

(2) The Court may order a person who has contravened a civil remedy
provision to pay a pecuniary penalty.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.
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(3) The penalty cannot be more than 300 penalty units for a body
corporate or 60 penalty unitsin other cases.

(4) Anapplication for an order under subclause (2) in relation to an
instrument listed in the following table may be made by a person
specified in the item of the table relating to that kind of instrument:

Item

Instrument

People with standing to apply for
order

1

pre-reform AWA

(8) the transferring employee; or

(b) an organisation of employees
that is entitled, under its
digihility rules, to represent the
industrial interests of the
transferring employee and has
been requested by the
transferring employee to apply
for the order on the transferring
employee’ s behalf; or

(c) aworkplace inspector

2

pre-reform certified
agreement

(a) atransferring employee; or

(b) an organisation of employees
that is bound by the agreement;
or

(c) an organisation of employees
that is entitled, under its
digibility rules, to represent the
industrial interests of a
transferring employee and has
been requested by the
transferring employee to apply
for the order on the transferring
employee’ s behalf; or

(d) aworkplace inspector

3

notional agreement
preserving State awards

(a) atransferring employee; or

(b) an organisation of employees
that is entitled, under its
eigibility rules, to represent the
industrial interests of a
transferring employee; or

(c) aworkplace inspector
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[tem Instrument People with standing to apply for
order
4 preserved State (a) atransferring employee; or
Agreement (b) an organisation of employees
that is bound by the agreement;
or

(c) an organisation of employees
that is entitled, under its
digibility rules, to represent the
industrial interests of a
transferring employee and has
been requested by the
transferring employee to apply
for the order on the transferring
employee’ s behalf; or

(d) aworkplace inspector
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Part 7—Mattersrelatingto Victoria

32 Definitions
In this Part;

employee has the same meaning asin Division 1 of Part 21 of this
Act.

employer has the same meaning asin Division 1 of Part 21 of this
Act.

employment has the same meaning asin Division 1 of Part 21 of
this Act, and employed has a corresponding meaning.

this Schedule does not include this Part.

Victorian reference Division 3 pre-reform certified agreement has
the same meaning asin Part 9 of Schedule 7.

33 Additional effect of Schedule

(1) Without affecting its operation apart from this clause, this Schedule
also has the effect it would haveif:

(a) each referencein this Schedule to an employer (within the
meaning of this Schedule) included areferenceto an
employer (within the meaning of this Part) in Victoria; and

(b) each reference in this Schedule to an employee (within the
meaning of this Schedule) included a reference to an
employee (within the meaning of this Part) in Victoria; and

(c) each referencein this Schedule to employment (within the
meaning of this Schedule) included areference to the
employment of an employee (within the meaning of this Part)
in Victoria by an employer (within the meaning of this Part)
in Victoria, and

(d) each reference in this Schedule to employed (within the
meaning of this Schedule) included a reference to employed
(within the meaning of this Part) in Victoria by an employer
(within the meaning of this Part) in Victoria; and

(e) Part 5 of this Schedule had not been enacted.
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)

©)

To the extent to which this Schedule (as it has effect because of
subclause (1)) appliesif an employer (within the meaning of this
Part) in Victoria becomes the successor, transmittee or assignee of
the whole, or a part, of a business of:
(a) another employer (within the meaning of subsection 6(1)); or
(b) another employer (within the meaning of this Part) in
Victorig;
this Schedule has effect only for so long, and in so far, asthe
Commonwealth Powers (Industrial Relations) Act 1996 of Victoria
refers to the Parliament of the Commonwealth a matter or matters
that result in the Parliament of the Commonwealth having
sufficient legidative power for this Schedule so to have effect.

To the extent to which Division 2 of Part 4 of this Schedule (asit
has effect because of subclause (1)) appliesif an employer (within
the meaning of this Part) in Victoriaislikely to become the
successor, transmittee or assignee of the whole, or apart, of a
business of:
(@) another employer (within the meaning of subsection 6(1)); or
(b) another employer (within the meaning of this Part) in
Victorig;
that Division has effect only for so long, and in so far, asthe
Commonwealth Powers (Industrial Relations) Act 1996 of Victoria
refers to the Parliament of the Commonwealth a matter or matters
that result in the Parliament of the Commonwealth having
sufficient legislative power for that Division so to have effect.

33A Victorian reference Division 3 pre-reform certified agreements

(D

)

Clause 6A, subclauses 10(2), (3) and (5), paragraph 11(3)(b) and
subclause 11(4) do not apply to a Victorian reference Division 3
pre-reform certified agreement.

Division 1 of Part 4 of this Schedule appliesto a Victorian
reference Division 3 pre-reform certified agreement asiif the
agreement had been made under section 170LJ of the pre-reform
Act in that section’s operation in accordance with repealed
Division 2 of Part XV.
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Part 8—Transitional instruments and transmitted
post-reform instruments

34 Relationship between transitional instrumentsand transmitted
collective agreement

(1) Thisclause appliesif subsection 585(1) appliesto a collective
agreement (the transmitted collective agreement).

(2) From thetime of transmission, atransitional industrial instrument
does not apply to atransferring employee’ s employment with the
new employer.

(3) Insubclause (2):
new employer has the same meaning asin Part 11.
time of transmission has the same meaning asin Part 11.
transferring employee has the same meaning asin Part 11.
35 Relationship between transitional instruments and transmitted
award

(1) Thisclause appliesif subsection 595(1) appliesto an award (the
transmitted award).

(2) From thetime of transmission, atransitional industrial instrument
does not apply to the transferring employee’ s employment with the
new employer.

(3) Subclause (2) has effect despite the following provisions:
(a) clause 5 of Schedule 7 (pre-reform certified agreement);
(b) subclause 25(3) of Schedule 7 (section 170MX award);
(c) clause 15D of Schedule 8 (preserved State agreement).

(4) Insubclause (2):
new employer has the same meaning asin Part 11.

time of transmission has the same meaning asin Part 11.
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transferring employee has the same meaning asin Part 11.
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Part 9—M iscellaneous

36 Regulations

The regulations may make provision in relation to the effects that
the succession, transmission or assignment of a business, or a part
of a business, have on the obligation of employers and the terms
and conditions of employees under transitional industrial
instruments.
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Clause 1

Schedule 10—Transitionally registered
associations

Note: See section 9.

1 Definitions
(1) Inthis Schedule:

federal system employer has the same meaning asin the
Registration and Accountability of Organisations Schedule.

industrial instrument means:
(@) anaward; or
(b) acollective agreement; or
(c) apreserved State agreement; or
(d) anotional agreement preserving State awards.

notional agreement preserving State awards means an agreement
that, on the reform commencement, will be taken to come into
operation under clause 31 of Schedule 8 to this Act.

office, in relation to a State-registered association, hasits ordinary
meaning.

preserved State agreement means an agreement that, on the reform
commencement, will be taken to come into operation under
clause 3 or 10 of Schedule 8 to this Act.

reform commencement means the commencement of Schedule 1
to the Workplace Relations Amendment (Work Choices) Act 2005.

rule, in relation to State-registered association, hasits ordinary
meaning.

State demarcation order means a State award, to the extent that it
relates to the rights of a State-registered association to represent the
interests under a State or Territory industrial law of a particular
class or group of employees.
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State employment agreement means an agreement:
(a) between an employer and one or more of the following:
(i) an employee of the employer;
(ii) atrade union; and
(b) that regulates wages and conditions of employment of one or
more of the employees; and
(c) that isinforce under a State or Territory industrial law; and
(d) that prevails over an inconsistent State award.

State-registered association means abody that is:

(a) anindustrial organisation for the purposes of the Industrial
Relations Act 1996 of New South Wales; or

(b) an organisation for the purposes of Chapter 12 of the
Industrial Relations Act 1999 of Queendand; or

(c) an association or organisation for the purposes of the
Industrial Relations Act 1979 of Western Australia; or

(d) aregistered association for the purposes of the Fair Work Act
1994 of South Australia; or

(e) an organization for the purposes of the Industrial Relations
Act 1984 of Tasmania.

transitionally registered association means a State-registered
association that is registered under this Schedule.

(2) Unlessthe contrary intention appears, the following terms have the
meaning they would have for the purposes of this Act on the
reform commencement:

(@) employee;

(b) employer;

(c) employment;

(d) Stateor Territory industrial law.

2 Application for transitional registration

(1) A State-registered association may apply to a Registrar for
transitional registration under this Schedule if:
(b) immediately before the commencement of this Schedule, it
had at |east one member who was:
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(i) an employee whose employment was subject to a State
award, a State employment agreement or a State or
Territory industrial law; or

(if) an employer in relation to such an employee; and
(c) immediately before the commencement of this Schedule, it
was entitled to represent the industrial interests of the
member in relation to work that was subject to the State
award, the State employment agreement or the State or
Territory industrial law; and

(d) on the reform commencement, the employee will become
bound by, or the employment of the employee will become
subject to, a preserved State agreement or a notional
agreement preserving State awards if he or she continuesin
that employment; and

(e) itisnot also an organisation, or a branch of an organisation.

(2) The application must be accompanied by:

(a) evidence to establish the fact that the association satisfies
subclause (1); and

(b) acopy of the current rules of the association; and
(c) astatement setting out:
(i) the address of the association; and
(if) each officein the association; and
(iiif) the name and address of each person holding officein
the association.

(3) If aRegistrar is satisfied that the association satisfies subclause (1),
the Registrar must, by written instrument, grant the application and
record the fact that he or sheis so satisfied.

(4) Aninstrument under subclause (3) is not alegislative instrument.
(5) The Registrar must give a copy of the instrument to the association.

(6) A State-registered association is taken to be registered under this
Schedule when the Registrar grants the application.

3 Application of thisAct to transitionally register ed associations

The provisions of this Act apply, on and after the reform
commencement, in relation to atransitionally registered
association:
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(a) inthe same way asthey apply in relation to an organisation;
and
(b) asif atransitionally registered association were a person.

4 Representation rightsof transitionally register ed associations of
employees

(1) Regulations made for the purposes of this subclause may make
provision for the Commission to make ordersin relation to the
right of atransitionally registered association to represent the
interests under this Act, on or after the reform commencement, of a
particular class or group of employees.

(2) Without limiting subclause (1), the regulations may specify the
weight that the Commission isto give, in making such an order, to
a State demarcation order.

5 Cancellation of transitional registration

Cancellation by the Federal Court

(1) A person interested or the Minister may apply, on or after the
reform commencement, to the Federal Court for an order
cancelling the registration under this Schedule of atransitionally
registered association on the ground that:

(&) the conduct of:

(i) theassociation (in relation to its continued breach of an
order of the Commission or an industrial instrument, or
its continued failure to ensure that its members comply
with and observe an order of the Commission or an
industrial instrument, or in any other respect); or

(ii) asubstantial number of the members of the association
(in relation to their continued breach of an order of the
Commission or an industria instrument, or in any other
respect);

has, on or after the reform commencement, prevented or

hindered the achievement of an object of thisAct asin force

at that time; or

(b) the association, or a substantial number of the members of
the association or of a section or class of members of the
association, has engaged in industrial action that has, on or
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after the reform commencement, prevented, hindered or
interfered with:

(i) theactivities of afedera system employer; or

(ii) the provision of any public service by the
Commonwealth or a State or Territory or an authority of
the Commonwealth or a State or Territory; or

(c) the association, or a substantial number of the members of
the association or of a section or class of members of the
association, has or have been, or is or are, engaged, on or
after the reform commencement, in industrial action that has
had, is having or islikely to have a substantial adverse effect
on the safety, health or welfare of the community or a part of
the community; or

(d) the association, or a substantial number of the members of
the association or of a section or class of members of the
association, has or have failed to comply with one of the
following made on or after the reform commencement:

(i) aninjunction granted under subsection 496(12) (which
deals with orders to stop industrial action); or
(ii) an order made under section 508 or 509 (which deal
with contraventions of the strike pay provisions); or
(iii) an order under section 807 (which deals with
contraventions of the freedom of association
provisions); or
(iv) aninteriminjunction granted under section 838 so far as
it relates to conduct or proposed conduct that could be
the subject of an injunction under a provision mentioned
in subparagraphs (i) to (iii); or
(v) an order under section 23 of the Registration and
Accountability of Organisations Schedule (which deals
with contraventions of the employee associations
provisions).

(2) The Court must give the association an opportunity to be heard.

(3) If the Court:
(a) findsthat aground for cancellation set out in the application
has been established; and
(b) doesnot consider that it would be unjust to do so having
regard to the degree of gravity of the matters constituting the
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ground and the action (if any) that has been taken by or
against the association in relation to the matters;

the Court must cancel the registration of the association under this
Schedule.

(4) A finding of fact in proceedings under section 496, 508, 509 or 807
commenced on or after the reform commencement, or section 23 of
the Registration and Accountability of Organisations Schedule, is
admissible as prima facie evidence of that fact in an application
made on a ground specified in paragraph (1)(d).

Cancellation by Commission

(5) The Commission may cancel the registration under this Schedule
of atransitionally registered association:

(a) on application by the association made under the regulations;
or

(b) on application by a person interested or by the Minister, if the
Commission has satisfied itself, as prescribed, that the
association:

(i) wasregistered by mistake; or
(if) isno longer a State-registered association.

Cancellation by Registrar

(6) A Registrar may, by written instrument, cancel the registration
under this Schedule of atransitionally registered association if he
or sheis satisfied that the association no longer exists.

(7) Aninstrument under subclause (6) is not alegislative instrument.

6 End of transitional registration

The registration under this Schedule of atransitionally registered
association ends:

(&) whenitiscancelled under clause 5; or
(b) when the association becomes an organisation; or

(¢) inany other case—on the third anniversary of the
commencement of this Schedule.
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7 Modification of Registration and Accountability of Organisations
Schedule

Regulations made for the purposes of this clause may modify how

section 19 of the Registration and Accountability of Organisations
Schedule appliesin relation to an association that is atransitionally
registered association.
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