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An Act to make provision in relation to the
evidence that may be given in certain foreign
proceedings, to providearight of action in
Australiain respect of the enfor cement outside
Australia of certain foreign judgments, and for
related purposes

Part |—Preliminary

1 Short title [seeNote 1]

This Act may be cited as the Foreign Proceedings (Excess of
Jurisdiction) Act 1984.

2 Extension to external Territories

This Act extends to the externa Territories.

3 Interpretation
(1) InthisAct, unlessthe contrary intention appears.

antitrust law means any law of akind commonly known as an
antitrust law and includes any law having as its purpose, or asits
dominant purpose, the preservation of competition between
manufacturing, commercial or other business enterprises or the
prevention or repression of monopolies or restrictive practicesin
trade or commerce.

Australia when used in ageographical sense, includes the external
Territories.

authority includes:
(@) acourt or agrand jury; and
(b) any officer, examiner, investigator or other person
authorized:

(i) totake or receive evidence, whether on behalf of a court
or otherwise; or
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Section 3

(ii) to require the answering of questions or the production
of documents.

Court means the Federal Court of Australia

document includes any writing and also includes any disc, tape or
device on or in which information is recorded or stored, whether
originaly or by way of acopy.

foreign authority means an authority of a country other than
Australia.

foreign court means any court, or prescribed authority, of a
country other than Australia or a part of such a country.

judgment includes a decree or order.

(2) A referenceinthisAct to ajudgment being givenis, inrelationto a
judgment that is a decree or order, areference to the decree or
order being made.

(3) A referencein this Act to proceedings in which multiple damages
may be awarded is areference to proceedings in which judgment
may be given for an amount cal culated by doubling, trebling or
otherwise multiplying the amount assessed by the court asthe
amount that would compensate the person who ingtituted the
proceedings for the loss or damage in respect of which the
proceedings were instituted, and areferencein thisAct to a
judgment for multiple damagesis areference to ajudgment for an
amount that is so calcul ated.

(4) For the purposes of this Act, the question whether a corporation is
related to another corporation shall be determined in the same
manner as the question whether a corporation is related to another
corporation is determined under the Corporations Act 2001.

2 Foreign Proceedings (Excess of Jurisdiction) Act 1984
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Section 4

Part | 1—Foreign proceedings
Division 1—Inter pretation and Application

4 |nterpretation
(1) InthisPart, unless the contrary intention appears:

antitrust proceedings to which this Part applies means:
(a) proceedingsinstituted in or before aforeign court that are:
(i) proceedingsinstituted under an antitrust law; or
(ii) proceedings for contribution instituted by a person who

was a defendant in substantive proceedings that were
instituted under an antitrust law;

where those proceedings constitute proceedings to which this
Part applies; or

(b) action taken under an antitrust law or in relation to
proceedings that have been, or may be, instituted under an
antitrust law, where that action constitutes proceedings to
which this Part applies.

prescribed proceedings, in relation to a court (including an
authority that is aforeign court) of a country other than Australia
or of apart of such a country, means proceedings:

(a) inrespect of which, under any law that is applicablein
relation to those proceedings, the court would be empowered
to assume jurisdiction if, in the proceedings, an adverse
effect, or an adverse effect of a particular kind, on the foreign
commerce of that other country were to be alleged, whether
or not the conduct in respect of which the proceedings are
instituted is alleged to have taken place in that country; and

(b) inwhich, under any law that is applicable in relation to those
proceedings, multiple damages may be awarded.

proceedings to which this Part applies means any proceedings or
other action to which this Part applies by virtue of section 5.

substantive proceedings means proceedings to which this Part
applies by virtue of paragraph 5(a).
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(2) For the purposes of this Part, where, in proceedings instituted in or
before aforeign court, a person makes a cross-claim,
counter-claim, third-party claim, or similar claim, for contribution,
the person shall be taken to have ingtituted proceedings in or before
that court for contribution.

5 Application of Part

This Part appliesin relation to:
(@) any proceedings instituted in or before aforeign court, being

(b)

(©

(d)

proceedings that:
(i) relateto or affect trade or commerce with other
countries or among the States;

(ii) relate to or affect the trading operations of atrading
corporation formed within the limits of the
Commonwealth or the business operations of afinancial
corporation formed within the limits of the
Commonwealth;

(iii) relate to or affect banking, other than State banking not
extending beyond the limits of the State concerned;

(iv) relateto or affect insurance, other than State insurance
not extending beyond the limits of the State concerned;

(v) congtitute an external affair; or

(vi) are connected with proceedings that constitute an
external affair;

any action taken by aforeign authority in connection with, or
for the purposes of, substantive proceedings or any action
taken by aforeign authority that is ancillary to substantive
proceedings;
any proceedings ingtituted in or before aforeign court, or
action taken by aforeign authority, in connection with, or for
the purpaoses of:;

(i) the making of a decision whether substantive

proceedings should be instituted; or

(ii) theinstitution, or the proposed institution, of substantive
proceedings; and

any proceedings instituted in or before aforeign court, or
action taken by aforeign authority, in connection with, or for
the purposes of, the enforcement of any judgment given in
substantive proceedings, including any proceedings for
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contribution instituted in or before aforeign court by a
person who was a defendant in substantive proceedings.
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Division 2—Prohibition of the giving of certain evidencein

foreign courtsor to foreign authorities

6 Exerciseof powersunder thisPart

(D

()

©)

(4)

)

7 Orders
D

The power of the Attorney-General to make an order under
section 7 may only be exercised in relation to proceedings to which
this Part applies.

The Attorney-General shall not exercise his or her power to make
an order under section 7 in relation to proceedings to which this
Part applies except as provided by subsection (3), (4) or (5).

The Attorney-General may make an order under section 7in
relation to proceedings to which this Part applies, being an order
prohibiting the doing of an act or thing, if he or she is satisfied that
the making of the order is desirable for the protection of the
national interest.

The Attorney-General may make an order under section 7in
relation to proceedings to which this Part applies that are
constituted by proceedings instituted in or before aforeign court if
he or sheis satisfied that the assumption of jurisdiction by the
foreign court, or the manner of exercise of jurisdiction by the
foreign court, is contrary to international law or isinconsistent with
international comity or international practice.

The Attorney-General may exercise his or her power to make an
order under section 7 in relation to proceedings to which this Part
applies that are constituted by action taken by aforeign authority if
he or sheis satisfied that the taking of that action, or the manner of
taking that action, is contrary to international law or is inconsistent
with international comity or international practice.

The Attorney-General may, by order in writing, prohibit any one or
more of the following acts or things:
(a) the productionin aforeign court, or to or for the purposes of
aforeign authority, of a document that, at the time of the

6 Foreign Proceedings (Excess of Jurisdiction) Act 1984
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Section 7

(b)

(©

(d)

making of the order or at any time while the order isin force,
isin Australia;

the doing of any act in Australia, in relation to a document
that, at the time of the making of the order or at any time
whilethe order isinforce, isin Austraia:

(i) with the intention that the act will result in the
document, or evidence of or information about the
contents of the document, being produced or givenin a
foreign court or to or for the purposes of aforeign
authority; or

(ii) wherethereisreason to believe that the act will, or is
likely to, result in the document, or evidence of or
information about the contents of the document, being
produced or givenin aforeign court or to or for the
purposes of aforeign authority;

the giving by a person, at atime when he or sheisan
Australian citizen or aresident of Australia, of evidence or
information in aforeign court or to aforeign authority in
relation to, or in relation to the contents of, a document that,
at the time of the making of the order or at any time while the
order isin force, isin Australia;

the production of a document in acourt in, or to an authority
of, Australia, or the giving of evidence or information,
whether in relation to the contents of a document or
otherwise, in acourt in, or to an authority of, Australia, for
the purposes of proceedingsin aforeign court.

(2) An order under this section may:

@
(b)

(©

be directed to a particular person, to personsincluded in a
class of persons or to persons generally;

relate to a particular foreign court or foreign authority, to
courtsincluded in aclass of foreign courts or authorities
included in aclass of foreign authorities or to foreign courts
or foreign authorities generally; and

relate to a particular document or to documentsincluded in a
class of documents.

(3) Wherethe Attorney-General makes an order under subsection (1)
that has effect in relation to a document, the order also has effect in
relation to any copy of that document that, at the time of the
making of the order or at any time while the order remains in force,

Foreign Proceedings (Excess of Jurisdiction) Act 1984 7
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(4)

isin Australia, whether the copy was made before or after the
making of the order, asif the copy were the document.

Where the Attorney-General, being satisfied of the matters
mentioned in subsection 6(3), (4) or (5), makes an order under
subsection (1) prohibiting the doing of a specified act or thing, the
Attorney-General may:

(a) provide, inthe order, that the doing of that act or thing is not

prohibited in specified circumstances; or

(b) consent in writing to the doing of that act or thing;
and, where the Attorney-General has consented as mentioned in
paragraph (b) to the doing of an act or thing, a person shall not be
taken to have contravened the order by reason that he or she has
done that act or thing.

8 Injunctions

(1)

)

©)

In this section, Court means:
(@) the High Court; or
(b) the Federal Court of Australia.

Where:

(a) thereisinforce an order made by the Attorney-General
under section 7 that prohibits the doing of a specified act or
thing in relation to a specified document, or in relation to
documentsincluded in a specified class of documents; and

(b) the Court is satisfied, on application by the Attorney-General,
that there are reasonable grounds for believing that the
person having possession or control of the specified
document or of adocument included in the specified class of
documents, as the case may be, might contravene the order
referred to in paragraph (a);

the Court may grant an injunction restraining that person from
dealing with that document in a manner specified in the injunction,
or restraining that person from dealing with that document except
in amanner specified in the injunction.

Where in the opinion of the Court it is appropriate to do so, the
Court may, instead of granting an injunction under subsection (2)
in relation to the manner in which a person may deal with a
document, accept from the person an undertaking in relation to the

8 Foreign Proceedings (Excess of Jurisdiction) Act 1984
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manner in which that person will deal with the document, but the
acceptance by the Court of an undertaking in relation to the manner
in which a person will deal with a document does not prevent the
Court from subsequently granting an injunction under

subsection (2) in relation to the manner in which that person may
deal with that document.

(4) The Attorney-Genera shall not make an application for the
purposes of this section to the Federal Court of Australiain relation
to any matter that has been the subject of proceedings in the High
Court.

Foreign Proceedings (Excess of Jurisdiction) Act 1984 9
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Division 3—Enforceability of judgmentsgiven in foreign

antitrust proceedings

9 Enforceability of judgmentsgiven in foreign antitrust proceedings

(1) Where:
(a) aforeign court has, in antitrust proceedings to which this Part
applies, given ajudgment; and
(b) the Attorney-Generd is satisfied that:
(i) the making of an instrument under this subsection in
relation to the judgment is desirable for the protection of
the national interest; or

(ii) the assumption of jurisdiction or the manner of exercise
of jurisdiction by the foreign court, or the exercise of a
power or the manner of exercise of a power by the
foreign court, was contrary to international law or
inconsistent with international comity or international
practice;
the Attorney-General may:

(c) inthe case of any judgment—nby instrument in writing
declare that he or sheis satisfied as mentioned in
subparagraph (b)(i) or (ii) in relation to the judgment; or

(d) inthe case of ajudgment for a specified amount of money—
by instrument in writing declare that he or sheis satisfied as
mentioned in subparagraph (b)(i) or (ii) in relation to the
judgment, and specify in the instrument an amount of money,
being an amount that is less than the amount of the judgment,
for the purposes of paragraph (2)(b).

(2) While an instrument made by the Attorney-General under
subsection (1) in relation to ajudgment isin force:

(a) wherethe Attorney-General has not, in the instrument,
specified an amount of money for the purposes of
paragraph (b)—the judgment shall not be recognized and is
not enforceable in Austraia; or

(b) where the Attorney-General has, in the instrument, specified
an amount of money for the purposes of this paragraph—the
judgment may be recognized or enforced in Austraiaasif

10
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the amount specified in the instrument were substituted for
the amount of the judgment, and not otherwise.

(3) Nothing in this section enables a judgment to be recognized or
enforced in Australiaiif, apart from this Act, the judgment would
not be able to be recognized or enforced in Australia.

(4) Where:
(a) thereisinforce an instrument, made by the Attorney-General
under paragraph (1)(d) in relation to a judgment, specifying
an amount of money for the purposes of paragraph (2)(b);
and
(b) by virtue of paragraph (2)(b), the judgment may be
recognized or enforced in Australiaasif the amount specified
in the instrument were substituted for the amount of the
judgment;
any amounts recovered (whether before or after the making of the
instrument) pursuant to the judgment in a country other than
Australia shall, for the purposes of the recognition or enforcement
of that judgment in Australia but for no other purposes, be taken to
have been recovered pursuant to the judgment in Australia.

(5) Where:
(@) aforeign court has, in antitrust proceedings to which this Part
applies, given ajudgment against 2 or more defendants; and
(b) thereisin force an instrument, made by the Attorney-General
under paragraph (1)(d) in relation to the judgment, specifying
an amount of money for the purposes of paragraph (2)(b) (in
this subsection referred to as the specified amount);
paragraph (2)(b) has effect, in relation to each defendant, asif the
Attorney-Genera had, in the instrument, specified for the purposes
of paragraph (2)(b) an amount ascertained by dividing the specified
amount by the number of defendants against whom the judgment
was given.

10 Defendant in antitrust proceedings may recover against person
who has enfor ced judgment

(1) Subject to subsection (3), where:
(a) thereisinforce aninstrument made by the Attorney-General
under paragraph 9(1)(c) in relation to aforeign judgment;
and

Foreign Proceedings (Excess of Jurisdiction) Act 1984 11
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(b)

the plaintiff or any other person has (whether before or after
the making of the instrument referred to in paragraph (a))
recovered from adefendant, in Australia or in any other
country, an amount pursuant to that foreign judgment;

then (whether or not any liability has arisen previously under this
subsection in relation to that foreign judgment) the plaintiff is
liable, or, where another person has recovered the amount
mentioned in paragraph (b), the plaintiff and that other person are
jointly and severally liable, to pay to the defendant an amount
equal to the amount recovered pursuant to the foreign judgment as
mentioned in paragraph (b).

(2) Subject to subsection (3), where:

@

(b)

(©

(d)

thereisin force an instrument made by the Attorney-General
under paragraph 9(1)(d) in relation to a foreign judgment
specifying an amount of money for the purposes of paragraph
9(2)(b) (in this subsection referred to as the recoverable
amount);

the plaintiff or any other person has (whether before or after
the making of the instrument referred to in paragraph (a))
recovered from adefendant, in Australia or in any other
country, an amount pursuant to that foreign judgment (in this
subsection referred to as the relevant amount );

in a case where, before the recovery of the relevant amount,
neither the plaintiff nor any other person had recovered any
amount from the defendant pursuant to that foreign judgment
in Australiaor in any other country—the relevant amount
exceeds the recoverable amount; and

in a case to which paragraph (c) does not apply:

(i) the amount recovered, or the sum of the amounts
recovered, (whether by the plaintiff or by any other
person) from the defendant in Australia or in any other
country or countries pursuant to that foreign judgment
before the recovery of the relevant amount exceeds, or
is equal to, the recoverable amount; or

(ii) subparagraph (i) does not apply but the sum of the
relevant amount and the amount or amounts recovered
as mentioned in that subparagraph exceeds the
recoverable amount;

then (whether or not any liability has arisen previously under this
subsection in relation to that foreign judgment) the plaintiff is

12 Foreign Proceedings (Excess of Jurisdiction) Act 1984
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©)

(4)

©)

liable, or, where another person has recovered the relevant amount,
the plaintiff and that other person are jointly and severally liable, to
pay to the defendant an amount equal to:
(e) where paragraph (c) applies—the amount by which the
relevant amount exceeds the recoverable amount;

(f) where subparagraph (d)(i) applies—the relevant amount; or

(g) where subparagraph (d)(ii) applies—the amount by which the
sum mentioned in that subparagraph exceeds the recoverable
amount.

Nothing in this section renders a person liable to pay an amount to
adefendant in relation to aforeign judgment given by a court
(including an authority that is aforeign court) of a country other
than Australia or of a part of such a country unless:

(a) the defendant isan Austraian citizen, other than a person
who, at the time of the ingtitution of the proceedingsin which
the foreign judgment was given, was ordinarily resident in
that country;

(b) the defendant is a corporation incorporated or deemed to be
incorporated under alaw in force in a State or Territory,
other than a corporation whose principal place of business, at
the time of the institution of the proceedings in which the
foreign judgment was given, was in that country; or

(c) the defendant isthe Commonwealth, a State or a Territory or
an authority of the Commonwealth, of a State or of a
Territory.

Where ajudgment in relation to which an instrument has been
made under paragraph 9(1)(d) was given against 2 or more
defendants, subsection (2) of this section has effect in relation to
each of those defendants as if the references in that subsection to
an amount specified in the instrument were references to the
amount ascertained by dividing the amount specified in the
instrument by the number of defendants against whom the
judgment was given.

Where a corporation that isthe plaintiff in relation to aforeign
judgment is, by virtue of this section, liable to pay an amount to the
person who is the defendant in relation to that foreign judgment,
any corporation that isrelated to that first-mentioned corporation is
jointly and severaly liable with that first-mentioned corporation to
pay that amount to that person.

Foreign Proceedings (Excess of Jurisdiction) Act 1984 13
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(6) A reference in this section to a person other than the plaintiff
recovering an amount pursuant to aforeign judgment is areference
to any person recovering any amount pursuant to the foreign
judgment, whether as the successor to the plaintiff, as an assignee
of the rights of the plaintiff under the judgment or otherwise.

(7) A proceeding in respect of a cause of action arising under this
section shall not be commenced after the expiration of the period
of 3 years commencing on the date on which the cause of action
arises.

(8) For the purposes of subsection (7), a cause of action under this
section in respect of the recovery of an amount pursuant to a
foreign judgment in relation to which an instrument has been made
under section 9 shall, where the amount was recovered pursuant to
the foreign judgment before the making of the instrument, be taken
to have arisen when the instrument comes into force for the
purposes of this section.

(9) Inthissection:

defendant in relation to a foreign judgment, means a person
against whom the foreign judgment was given;

foreign judgment means a judgment for multiple damages given
by aforeign court in antitrust proceedings to which this Part
applies, or any other judgment given by aforeign court in antitrust
proceedings to which this Part applies,

plaintiff, in relation to a foreign judgment, means the person or
persons in whose favour the foreign judgment was given.

11 Defendant may recover reasonable costs and expenses

(1) Subject to subsection (2), where:

(a) private proceedings, being antitrust proceedings to which this
Part applies, areinstituted in or before a court (including an
authority that isaforeign court) of a country other than
Australia or of apart of such acountry;

(b) the private proceedings are prescribed proceedings,

(c) under any law that is applicable in relation to those
proceedings, only the plaintiff is entitled to recover any
amount in respect of his or her costs in the proceedings; and

14
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(d)

the Attorney-General is satisfied that:

(i) the making of an order under this section in relation to
those proceedings is desirable for the protection of the
national interest; or

(ii) the assumption of jurisdiction or the manner of exercise
of jurisdiction by that court, or the exercise of a power
or the manner of exercise of a power by that court, in
those proceedings was contrary to international law or
inconsistent with international comity or international
practice;

the Attorney-General may make an order that the plaintiff in
those proceedingsisliable or, if the plaintiff is a corporation,
the plaintiff and any related corporation are jointly and
severally liable, to pay to a defendant in the proceedings an
amount equal to the reasonable costs of, and expenses
incidental to, the proceedings (in this section referred to as
recoverable costs and expenses), being costs and expenses
incurred by the defendant and including, without limiting the
generality of the foregoing, any costs or expenses associated
with obtaining legal advice in connection with, or legal
representation in or in connection with, the proceedings, and
that order has effect accordingly.

(2) Nothing in this section renders a person liable to pay an amount to
adefendant in proceedings instituted in or before a court of a
country other than Australiaor of apart of such a country unless:

@

(b)

(©)

the defendant is an Australian citizen, other than a person
who, at the time of the institution of the proceedings, was
ordinarily resident in that country;

the defendant is a corporation incorporated or deemed to be
incorporated under alaw in forcein a State or Territory,
other than a corporation whose principal place of business, at
the time of the institution of the proceedings, was in that
country; or

the defendant is the Commonwealth, a State or a Territory or
an authority of the Commonwealth, of a State or of a
Territory.

(3) Proceedingsin respect of acause of action arising under this
section (in this subsection referred to as costs proceedings) in
relation to proceedings instituted in or before aforeign court (in
this subsection referred to as the foreign proceedings) may be

Foreign Proceedings (Excess of Jurisdiction) Act 1984 15
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(4)

)

instituted, notwithstanding that the foreign proceedings are still
pending, in respect of recoverable costs and expenses that have
been incurred by a defendant in the foreign proceedings at any time
before he or she institutes the costs proceedings (other than
recoverable costs and expenses in respect of which costs
proceedings have previously been ingtituted as provided by this
subsection), and the institution of costs proceedings under this
section in relation to foreign proceedings that are still pending does
not prevent the defendant from instituting costs proceedings, after
judgment has been given in the foreign proceedings or the foreign
proceedings have been discontinued or otherwise terminated, in
respect of recoverable costs and expenses (other than recoverable
costs and expenses in respect of which costs proceedings have
previously been instituted as provided by this subsection).

Proceedings in respect of a cause of action arising under this
section in relation to proceedings instituted in or before aforeign
court (in this subsection referred to as the foreign proceedings)
may be instituted by a defendant in the foreign proceedings
notwithstanding that judgment has been given in favour of the
plaintiff in the foreign proceedings.

Proceedings in respect of a cause of action arising under this
section in relation to proceedings ingtituted in or before aforeign
court (in this subsection referred to as the foreign proceedings)
shall not be commenced after the expiration of the period of 3
years commencing on the date on which judgment is given in the
foreign proceedings, or the foreign proceedings are discontinued or
otherwise terminated.

12 Enforcement of judgmentsunder reciprocal agreement

(D

Where:

(a) an agreement isin force between Australia and another
country that makes provision for the enforcement in that
other country of judgments obtained in proceedingsin
respect of certain causes of action arising under section 10, or
in respect of all causes of action arising under that section,
and also:

(i) makes provision for the enforcement in Australia of

judgments obtained in proceedings in respect of causes
of action arising under any provision of the law of that

16
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)

©)

(4)

®)

(6)

country relating to the recovery of sums paid or
obtained pursuant to judgments for multiple damages
within the meaning of subsection 3(3), whether or not
that last-mentioned provision corresponds to section 10;
or

(ii) makes provision for the enforcement in Australia of
judgments obtained in proceedings in respect of causes
of action arising under any provision of the law of that
country that corresponds to section 10; and

(b) aperson has obtained ajudgment in a proceeding instituted
under a provision of the law of that other country referred to
in subparagraph (a)(i) or (ii);
the Attorney-General may, by order in writing, declare that the
judgment referred to in paragraph (b), to the extent that it has not
been satisfied when the order is made, may be enforced in
Australia.

Where an order made under subsection (1) in relationto a
judgment isin force, the judgment creditor may apply to the Court,
at any time within 3 years after the date of the making of the order,
to have the judgment registered in the Court.

Subject to subsection (4) and to the regulations, the Court shall, on
an application under subsection (2) for the registration of a
judgment, order the judgment to be registered.

A judgment shall not be registered under this section if, at the date
of the application for registration of the judgment, the judgment
has been wholly satisfied.

If, at the date of the application for registration of a judgment
under this section, the judgment has been partly satisfied, the
judgment shall not be registered in respect of the whole amount
payable under the judgment but shall be registered only in respect
of the balance remaining payable at that date.

Where ajudgment is registered under this section, in addition to
the amount payable under the judgment, the judgment shall be
registered for the reasonable costs of and incidental to registration,
including costs of obtaining a certified copy of the judgment from
the court in which it was obtained.

Foreign Proceedings (Excess of Jurisdiction) Act 1984 17
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(7)

(8)

9)

(9A)

(10)

(11)

Subject to subsection (8) and any order of the Court made for the
purposes of subsection (11):
(@) ajudgment registered under this section is, for the purposes
of execution, of the same force and effect;
(b) proceedings may be taken on such ajudgment; and
(c) the sum for which such ajudgment is registered carries
interest;
asif the judgment were afinal judgment originaly given in the
Court and entered on the date of registration.

Execution shall not issue on a judgment registered under this
section so long as, under this section and any Rules of Court, itis
competent for any person to make an application to have the
registration of the judgment set aside, or, where such an application
is made, until after the application has been finally determined.

On an application in that behalf duly made to the Court by a person
against whom a judgment registered under this section may be
enforced, the registration of the judgment shall be set aside if the
Court is satisfied that the judgment:
(a) isnot ajudgment in respect of which an order made under
subsection (1) isin force;
(b) wasregistered in contravention of this section;
(c) has been reversed on appea or otherwise set aside in the
country in which the judgment was obtained; or
(d) has, since registration, been wholly satisfied in Australia or
in any other country.

The power of the Federal Court of Australiato make Rules of
Court extendsto making rulesin relation to:
(a) thefixing of aperiod within which an application may be
made to have the registration of ajudgment set aside; and
(b) the extension of such a period.

If, on an application under subsection (9) in relation to a judgment,
the judgment is found to have been partly satisfied in Australia or
any other country, the amount for which it is registered in the
Court shall be reduced by the amount by which it has been partially
satisfied.

If, on an application under subsection (9), the Court is satisfied
either that an appeal is pending, or that a person is entitled and
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Enforceability of judgments given in foreign antitrust proceedings Division 3

Section 12

(12)

(13)

(14)

intends to appeal, against the judgment in the country in which it
was obtained, the Court, if it thinksfit, may, on such terms as it
thinks just, including terms relating to the suspension of the
execution of the judgment, adjourn the application until after the
expiration of such period as appears to the Court to be reasonably
sufficient to enable the applicant to take the necessary steps to have
the appeal disposed of by the relevant tribunal.

Where an application under subsection (9) has been adjourned
under subsection (11), the Court shall, on the expiration of the
period of adjournment, deal with the application.

For the purposes of this section, the amount payable under a
judgment in a proceeding instituted under a provision of the law of
acountry other than Australia shall be taken to include any interest
that by the law of that country becomes due on the judgment up to
the time of the registration of the judgment under this section.

In this section, judgment creditor, in relation to a judgment, means
the person or persons in whose favour the judgment was given and
includes the person or personsin whom the rights under the
judgment have become vested by succession, assignment or
otherwise.
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Part I11 Actions and decisions of foreign governments affecting Australia

Section 13

Part | l|—Actions and decisions of foreign
gover nments affecting Australia

13 Attorney-General may make ordersrelating to actions or
decisions

(1) Where:

@

(b)

(©

under alaw of a country other than Australia, being alaw
that regulates or controls the trade or commerce of that
country with another country or other countries, or trade or
commerce among other countries, action has been or is
proposed to be taken, or a decision has been or is proposed to
be made, by or on behalf of the government of that
first-mentioned country or by or on behalf of an agency or
instrumentality, whether corporate or unincorporated, of that
government;

the action or decision imposes, or would impose, on:

(i) anatura person whoisan Australian citizen or a
resident of Australia; or

(if) acorporation that isincorporated or carries on business
in Australia;

an obligation of any kind (including an obligation to refrain
from doing any act or thing), being an obligation that could
be, or must be, performed in Australia; and
that action or decision, or the performance of any obligation
imposed by that action or decision:
(i) relatesto or affects, or would relate to or affect, trade or
commerce with other countries or among the States;

(ii) relatesto or affects, or would relate to or affect, the
trading operations of atrading corporation formed
within the limits of the Commonwealth or the business
operations of afinancial corporation formed within the
limits of the Commonwealth;

(iii) relatesto or affects, or would relate to or affect,
banking, other than State banking not extending beyond
the limits of the State concerned;
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Section 13

(iv) relatesto or affects, or would relate to or affect,
insurance, other than State insurance not extending
beyond the limits of the State concerned; or

(v) congtitutes, or would congtitute, an external affair;
the Attorney-General may, if he or sheis satisfied that the making
of an order under this subsection in relation to the obligation is
desirable for the protection of the national interest, by order in
writing prohibit the performance of that obligation in Australia by
the person or corporation referred to in paragraph (b).

(2) An order made under subsection (1) may prohibit the performance
of an obligation:

(a) absolutely;
(b) insuch cases as are specified in the order; or

(c) subject to such conditions as to consent or as to other matters
as are specified in the order.
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Part IV Prohibition on giving effect to certain foreign judgments

Section 14

Part | V—Prohibition on giving effect to certain
foreign judgments

14 Attorney-General may prohibit compliance with foreign
judgments etc.

(1) A referencein thissection to arelevant judgment is areferenceto a
judgment (including an injunction) that, whether expressly or by
necessary implication:

() requiresan act or thing to be donein Australia;

(b) prohibits the doing of an act or thing in Australia; or

(c) requires aperson to refrain from conduct in Australia;

where the doing of the act or thing, the refraining from doing the
act or thing or the refraining from conduct, as the case may be,
would:

(d) relateto or affect trade or commerce with other countries or
among the States;

(e) relateto or affect the trading operations of atrading
corporation formed within the limits of the Commonwealth
or the business operations of afinancial corporation formed
within the limits of the Commonwealth;

(f) relateto or affect banking, other than State banking not
extending beyond the limits of the State concerned;

(g) relateto or affect insurance, other than State insurance not
extending beyond the limits of the State concerned; or

(h) constitute an external affair;
but does not include areference to a judgment to the extent (if any)
that the judgment expressly requires the payment of an amount of
money.

(2) Where aforeign court has given arelevant judgment against a
person, the Attorney-General may, if he or sheis satisfied that the
making of an order under this subsection in relation to the relevant
judgment is desirable for the protection of the national interest, by
order prohibit the person from complying with the relevant
judgment in Australia.
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Section 14

©)

(4)

©)

Where aforeign court has given arelevant judgment against a
person, the Attorney-General may, if he or sheis satisfied that
compliancein Australia by any other person with an order,
requirement, request, direction or instruction that has been or may
be made or given, by or on behalf of that first-mentioned person:

(a) in accordance with the relevant judgment; or

(b) for the purpose of enabling that first-mentioned person to
comply with the relevant judgment;

would or might be detrimental to the national interest, by order
prohibit compliance in Australia with any such order, requirement,
request, direction or instruction that has been or may be made or
given.

An order under subsection (3) may be directed to a particular
person, to persons included in a class of persons or to persons
generally.

Where the Attorney-General makes an order under subsection (2)
prohibiting compliance with arelevant judgment or an order under
subsection (3) prohibiting compliance with an order, requirement,
reguest, direction or instruction, the Attorney-General may
provide, in the order, that the relevant judgment or the order,
requirement, request, direction or instruction, as the case may be,
may be complied with in specified circumstances, and the
circumstances that may be specified include the circumstance that
the Attorney-General has consented to that compliance.
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Part V Miscellaneous

Section 15

Part V—Miscellaneous

15 Parliamentary disallowance of ordersand instruments under this
Act

(1) Subject to subsection (2), sections 48, 48A, 48B, 49, 49A and 50 of
the Acts Interpretation Act 1901 apply in relation to orders and
instruments made by the Attorney-Genera under this Act asif
references in those sections to regulations were references to an
order or instrument made under this Act and referencesto a
regulation were references to a provision of such an order or
instrument.

(2) Notwithstanding subsection 48(1) of the Acts Interpretation Act
1901 as applied by subsection (1) of this section:

(8 aninstrument that has been made under section 9in relation
to ajudgment comes into force for the purposes of
section 10; and

(b) an order that has been made under section 12 in relation to a
judgment comes into force;
on adate fixed by the Attorney-General by notice in writing
published in the Gazette.

(3) The Attorney-General shall not publish a notice under
subsection (2) in relation to an order or instrument unless he or she
is satisfied that the order or instrument, as the case may be, isno
longer liable to be disallowed by either House of the Parliament,
and is no longer liable to be deemed to have been disallowed,
pursuant to section 48 of the Acts Interpretation Act 1901as applied
by subsection (1) of this section.

16 Jurisdiction of Federal Court

(1) Jurisdiction is conferred on the High Court with respect to matters
arising under section 8.

(2) Jurisdiction is conferred on the Court with respect to matters
arising under sections 8, 10, 11, 12 and 18, and, subject to
subsection (1), that jurisdiction is exclusive of the jurisdiction of
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Section 17

any other court, other than the jurisdiction of the High Court under
section 75 of the Constitution.

17 Serviceof notice of orders

Where the Attorney-General makes an order under this Act that is
directed to a particular person, the Attorney-General shall:
(a) except in acase to which paragraph (b) applies, cause to be
sent to the person by registered post addressed to the person:
(i) inthe case of anatural person—at his or her last known
addressin Austraia; or
(i) inthe case of abody corporate—at the registered office
of the body corporate, or the principal place of business
of the body corporate, in Australia;
acopy of the notice of that order published in the Gazette in
accordance with subsection 48(1) of the Acts Interpretation
Act 1901 as applied by subsection 15(1) of this Act; or

(b) if the person, being a natural person, does not have an
addressin Australia, or being abody corporate, does not have
aregistered office or principal place of businessin Australia,
cause such steps to be taken as are, in the opinion of the
Attorney-General, reasonabl e and practicable, to bring to the
attention of the person the notice of the order published as
mentioned in paragraph (a).

18 Offences

(1) A person who contravenes an order by the Attorney-General in
force under section 7, 13 or 14 that is applicable to him or her is
guilty of an offence punishable, on conviction:

(a) inthe case of aperson who isanatural person—by afine not
exceeding $50,000 or imprisonment for a period not
exceeding 12 months, or both; or

(b) inthe case of a person that is a corporation—by a fine not
exceeding $250,000.

(2) An offence referred to in subsection (1) is not an indictable offence
and is punishable on summary conviction.

(3) Itisadefenceto aprosecution for an offence constituted by
contravening an order in force under subsection 14(2) prohibiting
compliance with ajudgment if it is proved that the conduct that is
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alleged to have constituted a contravention of the order was not
engaged in for the purpose of complying with the judgment
concerned.

(4) Itisadefenceto aprosecution for an offence constituted by
contravening an order in force under subsection 14(3) prohibiting
compliance with an order, requirement, request, direction or
instruction if it is proved that the conduct that is alleged to have
constituted a contravention of the order was not engaged in for the
purpose of complying with the order, requirement, request,
direction or instruction concerned.

19 Regulations

(1) The Governor-General may make regulations, not inconsistent with
this Act, prescribing matters:

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act;

and in particular:

(c) making provision for and in relation to the service and
execution of process of the Court in proceedings instituted
under section 10 or 11 or in proceedings for the registration
of judgments under section 12, including the manner in
which and the extent to which the process of the Court, or
notice of any such process, may be served out of the
jurisdiction of the Court;

(d) making provision for and in relation to the proof by affidavit
or otherwise of any matter relating to the registration of
judgments under section 12;

(e) making provision for and in relation to the enforcement and
execution of judgments of the Court given in proceedings
instituted under this Act or of judgments registered under
section 12; and

(f) making provision for and in relation to the determination of
the rate of exchange applicable where, for the purposes of the
application of this Act, it is necessary to expressin
Australian currency an amount of foreign currency.

(2) Notwithstanding subsections 48(1) and (2) of the Acts
Interpretation Act 1901, regulations prescribing an authority for
the purposes of the definition of foreign court in subsection 3(1) of
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this Act shall take effect from a date specified in the regulations,
which may be a date earlier than the date of notification of the
regulations in the Gazette.

20 Repeal etc.

(D

)

The following Acts are repeal ed:

Foreign Proceedings (Prohibition of Certain Evidence) Act 1976

Foreign Proceedings (Prohibition of Certain Evidence)
Amendment Act 1976

Foreign Antitrust Judgments (Restriction of Enforcement) Act
1979.

An order that:

(@) was made under section 5 of the Foreign Proceedings
(Prohibition of Certain Evidence) Act 1976; and

(b) wasin force immediately before the commencement of this
Act;

has, from the commencement of this Act, such force and effect as it
would have if it had been made under section 7 of this Act and had
come into force at the commencement of this Act and:

(c) the provisions of this Act (other than sections 15 and 17)
apply in relation to the order; and

(d) the order may be revoked or varied;
asif the order had been made under section 7 of this Act.
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Notes to the Foreign Proceedings (Excess of Jurisdiction) Act 1984

Table of Acts

Notes to the Foreign Proceedings (Excess of
Jurisdiction) Act 1984

Note 1

The Foreign Proceedings (Excess of Jurisdiction) Act 1984 as shown in this
compilation comprises Act No. 3, 1984 amended as indicated in the Tables
below.

For application, saving or transitional provisions made by the Corporations
(Repeals, Consequentials and Transitionals) Act 2001, see Act No. 55, 2001.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Foreign Proceedings 3,1984 21 Mar 1984 18 Apr 1984
(Excess of Jurisdiction)
Act 1984
Statutory Instruments 99, 1988 2 Dec 1988 2 Dec 1988 —
(Tabling and

Disallowance) Legislation
Amendment Act 1988

Foreign Judgments Act 112, 1991 27 June 1991 S. 21: 27 Oct —
1991 1991
Remainder: Royal
Assent
Corporations (Repeals, 55, 2001 28 June 2001 Ss. 4-14 and Ss. 4-14
Consequentials and Schedule 3 [see Note
Transitionals) Act 2001 (item 206): 15 July 1]

2001 (see Gazette
2001, No. S285)

@
Law and Justice Legislation 62, 2004 26 May 2004 Schedule 1 —
Amendment Act 2004 (items 21, 22):
27 May 2004
Statute Law Revision Act 73, 2008 3 July 2008 Schedule 4 —
2008 (items 299-315):
4 July 2008
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Act Notes

(@) The Foreign Proceedings (Excess of Jurisdiction) Act 1984 was amended by Schedule 3
(item 206) only of the Corporations (Repeals, Consequentials and Transitionals) Act 2001,
subsection 2(3) of which provides as follows:

(3) Subject to subsections (4) to (10), Schedule 3 commences, or is taken to have
commenced, at the same time as the Corporations Act 2001.
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. 73,2008
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