Income Tax Assessment Amendment
Act 1979

No. 12 of 1979
An Act to amend the law relating to income tax.

BE IT ENACTED by the Queen, and the Senate and House of Rep-
resentatives of the Commonwealth of Australia, as follows:

1. (1) This Act may be cited as the Income Tax Assessment
Amendment Act 1979.! :

(2) The Income Tax Assessment Act 1936 is in this Act referred to
as the Principal Act.

2. This Act shall come into operation on the day on which it receives
the Royal Assent.’

3. (1) Section 6C of the Principal Act is amended by inserting after
sub-section ( 1) the following sub-section:

“(1A) For the purposes of Division 5 and Division 6 of Part II1, but
subject to sub-sections (3) and (4), income to which this secuon apphes
shall be deemed to be attributable to sources in Australia.”’

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

4. (1) Section 24F of the Principal Act is amended by omitting
sub-section ( 1) and substituting the following sub-section:

“(1) Subject to sub-sections (2), (3) and (4), this section applies to—

(a) income derived (otherwise than as a trustee) from sources out-
side Australia by a person being a Territory resident or by a
company being a Territory company in relation to the year of in-
come; and

(b) income derived from sources outside Australia by a trustee of a
trust that is a Territory trust in relation to the year of income.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.
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Certain 5. (1) Section 26 of the Principal Act is amended by omitting

;‘:S’;‘:Sggle paragraph (b) and substituting the following paragraph:

income “(b) beneficial interests in income derived under any will, settle-
ment, deed of gift or instrument of trust, not being—

(i) amounts that are included in the assessable income of a
beneficiary of a trust estate in pursuance of section 97 or
99B; or

(ii) amounts in respect of which a trustee of a trust estate is

assessed and liable to pay tax in pursuance of section
98,99 0r 99A.”.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

6. After section 82KG of the Principal Act the following Subdivision
is inserted in Division 3 of Part IIL
““Subdivision D— Losses and Outgoings Incurred under Certain Tax
Avoidance Schemes

Interpret- “82KH. (1) In this Subdivision, unless the contrary intention
ation appears—

‘agreement’ means any agreement, arrangement, understanding or
scheme, whether formal or informal, whether express or implied
and whether or not enforceable, or intended to be enforceable,
by legal proceedings;

‘associate’, in relation to a taxpayer, means—

(a) in the case of a taxpayer who is a natural person, other
than a taxpayer in the capacity of a trustee—
(1) arelative of the taxpayer;

(i1) a partner of the taxpayer;

(iii) if a person who is an associate of the taxpayer by
virtue of sub-paragraph (ii) is a natural person—
the spouse or a child of that person;

(iv) a trustee of a trust estate where the taxpayer or
another person who is an associate of the taxpayer

by virute of another sub-paragraph of this para-
graph benefits or is capable (whether by the exer-
cise of a power of appointment or otherwise) of
benefiting under the trust, either directly or
through any interposed companies, partnership or
trusts; or

(v) acompany where—

(A) the company is, or its directors are, accus-
tomed or under an obligation, whether for-
mal or informal, to act in accordance with
the directions, instructions or wishes of the
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taxpayer, of another person who is an as-
sociate of the taxpayer by virtue of another
sub-paragraph of this paragraph, of a
company that is in an associate of the tax-
payer by virtue of another application of
this sub-paragraph or of any 2 or more
such persons; or

(B) the taxpayer is, the persons who are associ-

ates of the taxpayer by virtue of clause (A)
and the preceding sub-paragraphs of this
paragraph are, or the taxpayer and the
persons who are associates of the taxpayer
by virtue of that clause and those sub-
paragraphs are, in a position to cast, or
control the casting of, more than 50% of
the maximum number of votes that might
be cast at a general meeting of the
company;

(b) in the case of a taxpayer being a company, other than a
taxpayer in the capacity of a trustee—

(1) apartner of the taxpayer;

(i) if a person who is an associate of the taxpayer by
virtue of sub-paragraph (i) is a natural person—
the spouse or a child of that person;

(ii1) a trustee of a trust estate where the taxpayer or
another person who is an associate of the taxpayer
by virtue of another sub-paragraph of this para-
graph benefits or is capable (whether by the exer-
cise of a power of appointment or otherwise) of
benefiting under the trust, either directly or
through any interposed companies, partnerships
or trusts;

(iv) another person where—
(A) the taxpayer company is, or its directors

(B)

are, accustomed or under an obligation,
whether formal or informal, to act in ac-
cordance with the directions, instructions
or wishes of that person, or of that person
and another person or other persons,
whether those directions, instructions or
wishes are communicated directly to the
taxpayer company or its directors, or
through any interposed companies, part-
nerships or trusts; or

that person is, or that person and the per-
sons who, if that person were the taxpayer,
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would be associates of that person by vir-
tue of paragraph (a), by virtue of clause
(A), by virtue of another sub-paragraph of
this paragraph or by virtue of paragraph
(c) are, in a position to cast, or control the
casting of, more than 50% of the maximum
number of votes that might be cast at a
general meeting of the taxpayer company;

(v) another company where—

(A) the other company is, or its directors are,

(B)

accustomed or under an obligation,
whether formal or informal, to act in ac-
cordance with the directions, instructions
or wishes of the taxpayer company, of a
person who is an associate of the taxpayer
company by virtue of another sub-
paragraph of this paragraph, of a
company that is an associate of the tax-
payer company by virtue of another appli-
cation of this sub-paragraph or of any 2 or
more such persons; or

the taxpayer company is, the persons who
are associates of the taxpayer company by
virtue of clause (A) and the other sub-
paragraphs of this paragraph are, or the
taxpayer company and the persons who
are associates of the taxpayer company by
virtue of that clause and those sub-
paragraphs are, in a position to cast, or
control the casting of, more than 50% of
the maximum number of votes that might
be cast at a general meeting of the other
company; or

(vi) any other person who, if a third person who is an
associate of the taxpayer company by virtue of
sub-paragraph (iv) were the taxpayer, would be
an associate of that third person by virtue of para-
graph (a), by virtue of anocher sub-paragraph of
this paragraph or by virtue of paragraph (c);

(c) in the case of a taxpayer in the capacity of a trustee of

trust estate—

(1) any person who benefits or is capable (whether
by the exercise of a power of appointment or
otherwise) of benefiting under the trust estate,
either directly or through any interposed
companies, partnerships or trust;
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(i)

(1i1)

where a person who is an associate of the tax-
payer by virtue of sub-paragraph (1) is a natural
person—any person who, if that natural person
were the taxpayer, would be an associate of that
natural person by virtue of paragraph (a) or this
paragraph; or

where a person who is an associate of the tax-
payer by virtue of sub-paragraph (i) or (ii) is a
company—any person who, if that company were
the taxpayer, would be an associate of that
company by virtue of paragraph (b) or this para-
graph; or

(d) inthe case of a taxpayer being a partnership—

(1)
(i)

(ii)

a partner in the partnership;

where any partner in the partnership is a natural
person—any person who, if that natural person
were the taxpayer, would be an associate of that
natural person by virtue of paragraph (a) or (c);
or

where any partner in the partnership is a
company—any person who, if the company were
the taxpayer, would be an associate of the
company by virtue of paragraph (b) or (c);

‘property’ includes a chose in action and also includes any estate,

interest, right or power, whether at law or in equity, in or over
property;

‘tax avoidance agreement’ means an agreement that was entered

into or carried out for the purpose, or for purposes that included
the purpose, of securing that a person who, if the agreement had
not been entered into or carried out, would have been liable to
pay income tax in respect of a year of income would not be liable
to pay income tax in respect of that year of income or would be
liable to pay less income tax in respect of that year of income
than that person would have been liable to pay if the agreement
had not been entered into or carried out.

“(2) A reference in this Subdivision to the supply of goods or the
provision of services shall be read as not including a reference to the
making available of money by way of loan.

“(3) For the purposes of this Subdivision, an agreement shall be
taken to have been entered into or carried out for a particular purpose, or
for purposes that included a particular purpose, if any of the parties to
the agreement entered into or carried out the agreement for that pur-
pose, or for purposes that included that purpose, as the case may be.

““(4) A reference in this Subdivision to a person shall be read as in-
cluding a reference to a person in the capacity of a trustee.
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Deduction “82KJ. Where—

not

allowabl? in (a) aloss oroutgoing in respect of which a deduction would, but for
respeeo this section, be allowable, was incurred by a taxpayer after 19
pre-paid April 1978 by reason of, as a result of or as part of a tax avoid-
outgoings ance agreement;

(b) having regard to the benefit in respect of which the loss or out-
going was incurred (but without regard to any benefit relating to
the acquisition or possible acquisition of the property referred to
in paragraph (c)), the amount of the loss or outgoing was
greater than the amount (if any) that might reasonably be
expected to have been incurred, at the time when the loss or out-
going was incurred, in respect of that benefit if the loss or outgo-
ing had not been incurred by reason of, as a result of or as part of
a tax avoidance agreement;

(c) property has been, will be, or may reasonably be expected to be,
acquired by the taxpayer or by an associate of the taxpayer as a
result of, by reason of, or as part of the tax avoidance agree-
ment; and

(d) the consideration (if any) that was payable in respect of the ac-
quisition of that property was less, or the consideration that may
reasonably be expected to be payable in respect of the acqui-
sition of that property is less, than the consideration that might
reasonably be expected to have been payable, or to be payable,
as the case may be, in respect of the acquisition of that property
if the loss or outgoing had not been incurred,

notwithstanding any other provision of this Act, a deduction is not allow-
able to the taxpayer in respect of the loss or outgoing.

Schemes ““82KK. (1) This section applies to a loss or outgoing incurred by a
designed to taxpayer if—

FOSt .one tax

iability (a) the loss or outgoing was incurred after 19 April 1978 and was

incurred to an associate of the taxpayer;

(b) adeduction is allowable to the taxpayer in respect of that loss or
outgoing; and

(c) the deduction allowable in respect of that loss or outgoing
would, but for this section, be allowable to the taxpayer in the
year of income in which the loss or outgoing was incurred and—

(1) in a case where the loss or outgoing is in respect of
interest that, if it had actually been paid, would be sub-
ject to withholding tax under Division 11A—the with-
holding tax payable in respect of the whole or a part of
the interest is not payable until a time occurring in a sub-
sequent year of income; and
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(i1) in any other case—the whole or a part of the amount in-
curred to the associate will not be included in the assess-
able income of the associate until a subsequent year of
income.

“(2) Notwithstanding any other provision of this Act, where—

(a)

(b)

a taxpayer incurs in a year of income (in this sub-section re-
ferred to as the ‘relevant year of income’) a loss or outgoing (not
being a loss or outgoing in respect of the supply of goods or the
provision of services at a time that occurs after, or during a
period that occurs after or extends beyond, the end of the rel-
evant year of income) and the loss or outgoing is a loss or outgo-
ing to which this section applies; and

the loss or outgoing was incurred by reason of, as a result of, as
part of or in connection with an agreement, course of conduct or
course of business that was entered into or carried out for the
purpose, or for purposes that included the purpose, of securing
that—

(1) in a case where the loss or outgoing is in respect of
interest that, if it had actually been paid, would be sub-
ject to withholding tax under Division 11A—the with-
holding tax payable in respect of the whole or a part of
the interest will not be payable until a time occurring in a
subsequent year of income; and

(i1) in any other case—the whole or a part of the amount in-
curred to the associate would not be included in the as-
sessable income of the associate until a subsequent year
of income,

the loss or outgoing shall, for the purposes of this Act, be deemed to have
been incurred by the taxpayer in the relevant year of income and in any
subsequent year of income only to the extent to which the loss or outgo-
ing represents an amount actually paid during the relevant year of in-
come or that subsequent year of income by the taxpayer to the person to
whom the loss or outgoing is incurred.

“(3) Notwithstanding any other provision of this Act but subject to
sub-section (4), where—

(a)

(b)

a taxpayer incurs in a year of income a loss or outgoing in re-
spect of the supply of goods or the provision of services at a time
that occurs after, or during a period that occurs after or extends
beyond, the end of the year of income and the loss or outgoing is
a loss or outgoing to which this section applies; and

the loss or outgoing was incurred by reason of, as a result of or
as part of an agreement that was entered into or carried out for
the purpose, or for purposes that included the purpose, of secur-
ing that—
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(i) adeduction would be allowable to the taxpayer in a year
of income in respect of the loss or outgoing; and

(ii) the whole or a part of the amount of the loss or outgoing
would not be included in the assessable income of the
person to whom the loss or outgoing was incurred until a
subsequent year of income,

that loss or outgoing shall, for the purposes of this Act, be deemed to
have been incurred by the taxpayer in the year of income in which, or in
the years of income in which, goods to which the loss or outgoing relates
are supplied or services to which the loss or outgoing relates are
provided. '

“(4) Where, by virtue of sub-section (3), a loss or outgoing incurred
by a taxpayer in respect of the supply of goods or the provision of ser-
vices is deemed to have been incurred by the taxpayer in each of 2 or
more years of income, there shall be allowable as a deduction to the tax-
payer in each such year of income so much only of the amount that,
apart from this section, would be allowable as a deduction in respect of
the loss or outgoing as the Commissioner considers reasonable having
regard to the extent to which the goods in respect of which the loss or
outgoing was incurred were supplied or the services in respect of which

the loss or outgoing was incurred were provided, in each of those years
of income.”’.

7. (1) Section 90 of the Pr1nc1pal Act is repealed and the following
section substituted:

““90. In this Division—

‘exempt income’, in relation to a partnership, means the exempt in-
come of the partnership calculated as if the partnership were a
taxpayer who was a resident;

‘net income’, in relation to a partnership, means the assessable in-
come of the partnership, calculated as if the partnership were a
taxpayer who was a resident, less all allowable deductions
except the concessional deductions and deductions allowable
under section 80 or 80AA;

‘partnership loss’, in relation to a partnership, means the excess (if
any) of the allowable deductions, other than the concessional
deductions and deductions allowable under section 80 or 80AA,
over the assessable income of the partnership calculated as if the
partnership were a taxpayer who was a resident.””.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

8. (1) Section 92 of the Principal Act is repealed and the following
section substituted:
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“92. (1) The assessable income of a partner in a partnership shall Income and

1 — deductions
include of partner

(a) so much of the individual interest of the partner in the net in-
come of the partnership of the year of income as is attributable
to a period when the partner was a resident; and

(b) so much of the individual interest of the partner in the net in-
come of the partnership of the year of income as is attributable
to a period when the partner was not a resident and is also at-
tributable to sources in Australia.

“(2) Where a partnership loss is incurred by a partnership in a year
of income, there shall be allowable as a deduction to a partner in the
partnership—

(a) so much of the individual interest of the partner in the partner-
ship loss as is attributable to a period when the partner was a
resident; and

(b) so much of the individual interest of the partner in the partner-
ship loss as is attributable to a period when the partner was not a
resident and is also attributable to sources in Australia.

“(3) The exemptincome of a partner in a partnership shall include—

(a) so much of the individual interest of the partner in the exempt
income of the partnership of the year of income as is attributable
to a period when the partner was a resident; and

(b) so much of the individual interest of the partner in the exempt
income of the partnership of the year of income as is attributable
to a period when the partner was not a resident and is also at-
tributable to sources in Australia.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

9. (1) Section 94 of the Principal Act is amended— Partner not
(a) by inserting after sub-section (8) the following sub-section: 2:,‘{:;‘0 and
“(8A) In forming an opinion for the purposes of sub-section gﬁsalzfe’slil of

(8) as to whether it is unreasonable that this section should partnership
apply in relation to any of the net income of a trust estate, the income
Commissioner shall take into consideration the extent (if any) to
which that net income represents income to which a beneficiary
is presently entitled that is attributable to a period when the
beneficiary was not a resident and is also attributable to sources
out of Australia.’’; and

(b) by omitting from sub-section ( 13) the definition of *““share in the
net income of a partnership’’ and substituting the following
definition:

“ ‘share in the net income of a partnership’, in relation to a
partner, means—
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(a) so much of the individual interest of the partner in
the net income of the partnership and of any in-
come derived by the partner from the partnership
otherwise than as a partner as is attributable to a
period when the partner was a resident; and

(b) so much of the individual interest of the partner
in the net income of the partnership and of any in-
come derived by the partner from the partnership
otherwise than as a partner as is attributable to a
period when the partner was not a resident and is
also attributable to sources in Australia.”’.

(2) The amendments made by sub-section (1) apply to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

Heading to 10. (1) The heading to Division 6 of Part III of the Principal Act is
Division6of omitted and the following heading substituted:

““ Division 6—Trust Income’’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

11. (1) Section 95 of the Principal Act is repealed and the following
sections are substituted:
Interpret- ““95. (1) In this Division—
tion . , - . .
? ‘exempt income’, in relation to a trust estate, means the exempt in-
come of the trust estate calculated as if the trustee were a tax-
payer who was a resident;

‘net income’, in relation to a trust estate, means the total assessable
income of the trust estate calculated under this Act as if the
trustee were a taxpayer in respect of that income and were a resi-
dent, less all allowable deductions, except the congessional de-
ductions and deductions under Division 16C and except also, in
respect of any beneficiary who has no beneficial interest in the
corpus of the trust estate, or in respect of any life tenant, the de-
ductions allowable under section 80 or section 80AA in respect
of such of the losses of previous years as are required to be met
out of corpus.

“(2) For the purposes of this Division, a trust estate shall be taken to
be a resident trust estate in relation to a year of income if—

(a) atrustee of the trust estate was a resident at any time during the
year of income; or

(b) the central management and control of the trust estate was in
Australia at any time during the year of income.
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““95A. For the purposes of this Act, where a beneficiary of a trust Special
estate is presently entitled to any income of the trust estate, the fé&‘gi‘gg
beneficiary shall be taken to continue to be presently entitled to that in- present
come notwithstanding that the income is paid to, or applied for the entitlement

benefit of, the beneficiary.””.

(2) Subject to sub-section (3), the amendment made by sub-section
(1) applies to assessments in respect of income of the year of income that
commenced on 1 July 1978 and in respect of income of all subsequent
years of income.

(3) For the purposes of the application of section 95A of the Income
Tax Assessment Act 1936 for the purposes of section 100A of that Act,
section 95A of that Act applies to assessments in respect of income of the
year of income that commenced on 1 July 1977 and in respect of income
of all subsequent years of income.

12. (1) Section 97 of the Principal Act is repealed and the following
section substituted:

“97. Where a beneficiary of a trust estate who is not under any legal Beneficiary
disability is presently entitled to a share of the income of the trust gg;‘fgd;r
estate— disability

(a) the assessable income of the beneficiary shall include—

(i) so much of that share of the net income of the trust estate
as is attributable to a period when the beneficiary was a
resident; and

(ii) so much of that share of the net income of the trust estate
as is attributable to a period when the beneficiary was
not a resident and is also attributable to sources in
Australia; and

(b) the exempt income of the beneficiary shall include—
(1) so much of the individual interest of the beneficiary in

the exempt income of the trust estate as is attributable to
a period when the beneficiary was a resident; and

(ii) so much of the individual interest of the beneficiary in
the exempt income of the trust estate as is attributable to
a period when the beneficiary was not a resident and is
also attributable to sources in Australia,
except to the extent to which the exempt income to which that
individual interest relates was taken into account in calculating
the net income of the trust estate.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

13. (1) Section 98 of the Principal Act is repealed and the following
section substituted:
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““98. Where a beneficiary of a trust estate who is under a legal
disability is presently entitled to a share of the income of the trust estate,
the trustee of the trust estate shall be assessed and liable to pay tax in re-
spect of—

_ (a) so much of that share of the net income of the trust estate as is
attributable to a period when the beneficiary was a resident; and

(b) so much of that share of the net income of the trust estate as is

attributable to a period when the beneficiary was not a resident
‘ and is also attributable to sources in Australia,
as if it were the income of an individual and were not subject to any de-
duction other than the concessional deductions (if any) that would have
been allowable to the beneficiary if the beneficiary had been assessed in
respect of the amount, or the sum of the amounts, applicable by virtue of
paragraphs (a) and (b).”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July

1978 and in respect of income of all subsequent years of income.

14. (1) Section 99 of the Principal Act is amended by omitting
sub-section (2) and substituting the following sub-sections:
“(2) Where there is no part of the net income of a resident trust
estate—
" (a) thatis included in the assessable income of a beneficiary of the
trust estate in pursuance of section 97;

(b) inrespect of which the trustee of the trust estate is assessed and
liable to pay tax in pursuance of section 98; or
(c) that represents income to which a beneficiary is presently en-
titled that is attributable to a period when the beneficiary was
not a resident and is also attributable to sources out o1 Australia,
the trustee shall be assessed and is liable to pay tax on the net income of
the trust estate as if it were the income of an individual who was a resi-
dent and were not subject to any deduction. "

“(3) Where there is a part of the net income of a resident trust
estate—
(a) thatis notincluded in the assessable income of a beneficiary of
the trust estate in pursuance of section 97;
(b) in respect of which the trustee is not assessed and is not liable to
pay tax in pursuance of section 98; and
(¢) that does not represent income to which a beneficiary is
presently entitled that is attributable to a period when the
beneficiary was not a resident and is also attributable to sources
out of Australia,
. the trustee shall be assessed and is liable to pay tax on that part of the net
income of the trust estate as if it were the income of an individual who
was a resident and were not subject to any deduction.
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““(4) Where there is no part of the net income of a trust estate that is
not a resident trust estate—

(a) that is included in the assessable income of a beneficiary of the
trust estate in pursuance of section 97;

(b) in respect of which the trustee of the trust estate is assessed and
liable to pay tax in pursuance of section 98; or

(c) thatis attributable to sources out of Australia,
the trustee shall be assessed and is liable to pay tax on the net income of

the trust estate as if it were the income of an individual and were not sub—
ject to any deduction.

“(5) Where there is a part of the net income of a trust estate that is
not a resident trust estate—

(a) thatis attributable to sources in Australia;

(b) that is not included in the assessable income of a beneficiary of
the trust estate in pursuance of section 97; and
(¢) in respect of which the trustee of the trust estate is not assesséd
and is not liable to pay tax in pursuance of section 98, .
the trustee shall be assessed and is liable to pay tax on that part of the net
income of the trust estate as if it were the income of an individual and
were not subject to any deduction.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

15. (1) Section 99A of the Principal Actis amended—

(a) by omitting sub-section (4) and substituting the following
sub-sections:

“(4) Where there is no part of the net income of a resident

trust estate—

(a) thatisincluded in the assessable income of a beneficiary
of the trust estate in pursuance of section 97;

(b) in respect of which the trustee of the trust estate is
assessed and liable to pay tax in pursuance of section 98;
or

(c) that represents income to which a beneficiary is presently
entitled that is attributable to a period when the
beneficiary was not a resident and is also attributable to
sources out of Australia,

the trustee shall be assessed and is liable to pay tax on the net in-
come of the trust estate at the rate declared by the Parliament
for the purposes of this section.

“(4A) Where there is a part of the net income of a resident
trust estate—
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(a) that is not included in the assessable income of a
beneficiary of the trust estate in pursuance of section 97;

(b) in respect of which the trustee is not assessed and is not
liable to pay tax in pursuance of section 98; and

(¢) that does not represent income to which a beneficiary is
presently entitled that is attributable to a period when
the beneficiary was not a resident and is also attributable
to sources out of Australia,

the trustee shall be assessed and is liable to pay tax on that part
of the net income of the trust estate at the rate declared by the
Parliament for the purposes of this section.

““(4B) Where there is no part of the net income of a trust es-
tate that is not a resident trust estate—

(a) thatis included in the assessable income of a beneficiary
of the trust estate in pursuance of section 97;

(b) in respect of which the trustee of the trust estate is
assessed and liable to pay tax in pursuance of section 98;
or

(¢) thatis attributable to sources out of Australia,

the trustee shall be assessed and is liable to pay tax on the net in-
come of the trust estate at the rate declared by the Parliament
for the purposes of this section.

““(4C) Where there is a part of the net income of a trust estate
that is not a resident trust estate—

(a) thatis attributable to sources in Australia;

(b) that is not included in the assessable income of a
beneficiary of the trust estate in pursuance of section 97;
and

(¢) in respect of which the trustee of the trust estate is not
assessed and is not liable to pay tax in pursuance of sec-
tion 98,
the trustee shall be assessed and is liable to pay tax on that part
of the net income of the trust estate at the rate declared by the
Parliament for the purposes of this section.”’; and
(b) by omitting from sub-section (5) “last preceding sub-section’
and substituting “‘ preceding provisions of this section””.

b

(2) The amendments made by sub-section (1) apply to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

16. (1) After section 99A of the Principal Act the following sections
are inserted:
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“99B. (1) Where, at any time during a year of income, an amount,
being property of a trust estate, is paid to, or applied for the benefit of, a
beneficiary of the trust estate who was a resident at any time during the
year of income, the assessable income of the beneficiary of the year of in-
come shall, subject to sub-section (2), include that amount.

“(2) The amount that, but for this sub-section, would be included in
the assessable income of a beneficiary of a trust estate under sub-section
(1) by reason that an amount, being property of the trust estate, was
paid to, or applied for the benefit of, the beneficiary shall be reduced by
so much (if any) of the amount, as represents—

(a) corpus of the trust estate (except to the extent to which it is at-
tributable to amounts derived by the trust estate that, if they had
been derived by a taxpayer being a resident, would have been
included in the assessable income of that taxpayer of a year of
income);

(b) an amount that, if it had been derived by a taxpayer being a
resident, would not have been included in the assessable income
of that taxpayer of a year of income; or

(c) anamount—

(1) that is or has been included in the assessable income of
the beneficiary in pursuance of section 97; or

(i1) 1n respect of which the trustee of the trust estate is or has
been assessed and liable to pay tax in pursuance of sec-
tion 98, 99 or 99A.

“99C. (1) In determining for the purposes of section 99B whether
any amount has been applied for the benefit of a beneficiary of a trust es-
tate, regard shall be had to all benefits that have accrued at any time to
the beneficiary (whether or not the beneficiary had rights at law or in
equity in or to those benefits) as a result of the derivation of, or in re-
lation to, that amount, irrespective of the nature or form of the benefits.

“(2) Without limiting the generality of sub-section (1), an amount
shall be taken, for the purposes of section 99B, to have been applied for
the benefit of a beneficiary if—

(a) whether by re-investment, accumulation, capitalization or
otherwise, and whether directly or indirectly, the amount has
been so dealt with that it will, at a future time, and whether in
the form of income or not, enure for the benefit of the
beneficiary;

(b) the derivation of the amount has operated to increase the value
to the beneficiary of any property or rights of any kind held by
or for the benefit of the beneficiary;

(c) the beneficiary has received or become entitled to receive any
benefit (including a loan or a repayment, in whole or in part, of
a loan, or any other payment of any kind) provided directly or
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indirectly out of that amount or out of property or money that
was available for the purpose by reason of the derivation of the
amount;

the beneficiary has power, by means of the exercise by the
beneficiary of any power of appointment or revocation or other-
wise, to obtain, whether with or without the consent of any other
person, the beneficial enjoyment of the amount; or

the beneficiary has directly or indirectly assigned to another per-
son his interest in the amount or is able, in any manner whatso-
ever, and whether directly or indirectly, to control the appli-
cation of that interest.

“99D. (1) Where—

(a)

(b)

(©)

(d)

(e)

a trustee of a trust estate has been assessed and was liable to pay
tax in pursuance of sub-section (2) or (3) of section 99 or sub-
section (4) or (4A) of section 99A in respect of the net income or
a part of the net income of the trust estate of a year of income (in
this sub-section referred to as the ‘relevant year of income’),
being the year of income that commenced on 1 July 1978 or a
subsequent year of income;

the amount (in this sub-section referred to as the ‘relevant tax
amount’) of the tax so assessed in respect of that net income or
that part of that net income has been paid;

the trustee of the trust estate has, in accordance with the terms of
the trust, paid an amount (in this sub-section referred to as the
‘distributed amount®) of the income of the trust estate of the rel-
evant year of income to a beneficiary of the trust estate;

before the expiration of 60 days after the date on which the pay-
ment was made, or within such further period as the Com-
missioner allows, the beneficiary, by writing signed by or on be-
half of the beneficiary, makes an application to the
Commissioner for a refund under this section in relation to the
distributed amount; and

the beneficiary satisfies the Commissioner that the whole or a
part (which whole or part, as the case may be, is in this sub-
section referred to as the ‘non-Australian distributed amount’)
of the distributed amount—

(i) is attributable to a period when the beneficiary was not a
resident and is also attributable to sources out of
Australia;

(ii) was taken into account in calculating the net income of
the trust estate of the relevant year of income; and

(iit) is not income that, by the operation of section 1004, is
deemed not to have been paid to or applied for the
benefit of the beneficiary or to be income to which the
beneficiary is not presently entitled,
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the Commissioner shall, subject to sub-section (2), refund to the
beneficiary so much (if any) of the relevant tax amount as is attributable
to the non-Australian distributed amount, reduced by so much of any re-
fund or credit to which the trustee is or was entitled in respect of the rel-
evant tax amount as is attributable to the non-Australian distributed
amount.

“(2) The Commissioner may refuse to make a refund of tax in re-
lation to an amount paid to a beneficiary of a trust estate if the Com-
missioner considers that the whole or a part of that amount was paid to
the beneficiary by the trustee for the purpose or for purposes that in-
cluded the purpose of enabling the beneficiary to become entitled to a
refund of tax under this section in relation to that amount.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

17. (1) Section 100 of the Principal Act is amended by omitting
sub-section (1) and substituting the following sub-section:

“(1) The assessable income of any beneficiary who is under a legal
disability, and who is a beneficiary in more than one trust estate
or derives income from any other source, shall include—

(a) somuch of the individual interest of the beneficiary in the net in-
come of the trust estate or of each of the trust estates as is at-
tributable to a period when the beneficiary was a resident; and

(b) so much of the individual interest of the beneficiary in the net
income of the trust estate or of each of the trust estates as is at-
tributable to a period when the beneficiary was not a resident
and is also attributable to sources in Australia.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

18. (1) Aftersection 100 of the Principal Act the following section is
inserted:

“100A. (1) Where—

(a) apart from this section, a beneficiary of a trust estate who is not
under any legal disability is presently entitled to a share of the
income of the trust estate; and

(b) the present entitlement of the beneficiary to that share or to a
part of that share of the income of the trust estate (which share
or part, as the case may be, is in this sub-section referred to as
the ‘relevant trust income’) arose out of a reimbursement agree-
ment or arose by reason of any act, transaction or circumstance
that occurred in connection with, or as a result of, a reimburse-
ment agreement,
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the beneficiary shall, for the purposes of this Act, be deemed not to be,
and never to have been, presently entitled to the relevant trust income.

“(2) Where—

(a) apart from this section, a beneficiary of a trust estate who is not
under any legal disability would, by reason that income of the
trust estate was paid to, or applied for the benefit of, the
beneficiary, be deemed to be presently entitled to income of the
trust estate; and

(b) that income or a part of that income (which income or part, as
the case may be, is in this sub-section referred to as the ‘relevant
trust income’) was paid to, or applied for the benefit of, the
beneficiary as a result of a reimbursement agreement or as a re-
sult of any act, transaction or circumstance that occurred in con-
nection with, or as a result of, a reimbursement agreement,

the relevant trust income shall, for the purposes of this Act, be deemed
not to have been paid to, or applied for the benefit of, the beneficiary.

“(3) Inthe preceding provisions of this section—

(a) areference to income of a trust estate to which a beneficiary 1s,
apart from this section, presently entitled shall be read as not in-

cluding a reference to—

(1) income of the trust estate to which the beneficiary is
presently entitled in the capacity of a trustee of another
trust estate; or

(i1) income that was paid to, or applied for the benefit of, the
beneficiary before 12 June 1978; and

(b) a reference to income of a trust estate that was paid to, or ap-
" plied for the benefit of, a beneficiary of the trust estate shall be
read as not including a reference to—

(1) income of the trust estate that was paid to, or applied for
the benefit of, the beneficiary in the capacity of a trustee
of another trust estate; or

(1) income of the trust estate that was paid to, or applied for
the benefit of, the beneficiary before 12 June 1978.

““(4) Where sub-section (1) or (2) applies in relation to any income

of a trust estate of a year of income—

(a) inthe application of this Division in relation to the trust estate in
relation to the year of income, section 99A shall be read as if
sub-sections (2), (3) and (5) of that section were omitted; and

(b) for the purposes of any application of section 99A in relation to
the trust estate in relation to the year of income, the trust estate
shall be deemed to be a resident trust estate.

“(5) For the purposes of sub-section (1), but without limiting the
generality of that sub-section, where—
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(a) areimbursement agreement was entered into at or after the time
when a person became a beneficiary of a trust estate (whether
the person became a beneficiary of the trust estate before or
after the commencement of this section); and

(b) the amount (in this sub-section referred to as the ‘increased
amount’) of the share of the income of the trust estate to which
the beneficiary is presently entitled exceeds the amount (in this
sub-section referred to as the ‘original amount’) of the income
of the trust estate to which the beneficiary would have been, or
could reasonably be expected to have been, presently entitled if
the reimbursement agreement had not been entered into or if an
act, transaction or circumstance that occurred in connection
with, or as a result of, the reimbursement agreement had not
occurred,

the present entitlement of the beneficiary to so much of the increased
amount as exceeds the original amount shall be taken to have arisen out
of the reimbursement agreement.

‘;(6) For the purposes of sub-section (2), but without limiting the
generality of that sub-section, where—

(a) areimbursement agreement was entered into at or after the time
when a person became a beneficiary of a trust estate (whether
the person became a beneficiary of the trust estate before or
after the commencement of this section); and

(b) income of the trust estate was paid to, or applied for the benefit
of, the beneficiary and the amount (in this sub-section referred
to as the ‘increased amount’) of that income exceeds the amount
(in this sub-section referred to as the ‘original amount’) that
would have been, or could reasonably be expected to have been,
paid to, or applied for the benefit of, the beneficiary if the reim-
bursement agreement had not been entered into or if an act,
transaction or circumstance that occurred in connection with, or
as a result of, the reitmbursement agreement had not occurred,

so much of the increased amount as exceeds the original amount shall be
taken to be income of the trust estate that was paid to, or applied for the
benefit of, the beneficiary as a result of the reimbursement agreement.

“(7) Subject to sub-section (8), a reference in this section, in relation
to a beneficiary of a trust estate, to a reimbursement agreement shall be
read as a reference to an agreement, whether entered into before or after
the commencement of this section, that provides for the payment of
money or the transfer of property to, or the provision of services or other
benefits for, a person or persons other than the beneficiary or the
beneficiary and another person or other persons.

“(8) A reference in sub-section (7) to an agreement shall be read as
not including a reference to an agreement that was not entered into for
the purpose, or for purposes that included the purpose, of securing that a
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person who, if the agreement had not been entered into, would have
been liable to pay income tax in respect of a year of income would not be
liable to pay income tax in respect of that year of income or would be li-
able to pay less income tax in respect of that year of income than that
person would have been liable to pay if the agreement had not been
entered into.

“(9) For the purposes of sub-section (8), an agreement shall be
taken to have been entered into for a particular purpose, or for purposes
that included a particular purpose, if any of the parties to the agreement
entered into the agreement for that purpose, or for purposes that in-
cluded that purpose, as the case may be.

“(10) A reference in sub-section (7) to the payment of money to a
person or persons shall be read as including a reference to the payment

of money to a person or persons by way of loan.

“(11) A reference in this section to a person shall be read as includ-
ing a reference to a person in the capacity of a trustee.

“(12) For the purposes of this section, an agreement that provides
for a person to release, abandon, fail to demand payment of or postpone

payment of, a debt owed by another person shall be deemed to be an

‘agreement that provides for the payment of money to that other person.

“(13) In this section—

‘agreement’ means any agreement, arrangement or understanding,
whether formal or informal, whether express or implied and

whether or not enforceable, or intended to be enforceable, by
legal proceedings, but does not include an agreement, arrange-
ment or understanding entered into in the course of ordinary
family or commercial dealing;

‘property’ includes a chose in action and also includes an estate,
interest, right or power, whether at law or in equity, in or over

property.”’.

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1977 and in respect of income of all subsequent years of income.

19. (1) Section 102 of the Principal Act is amended by inserting
after sub-section (2A) the following sub-section:

“(2B) In the application of sub-section (2) in determining the
amount of tax that is payable by a trustee of a trust estate in pursuance of
this section, the reference in that sub-section to the net income of the
trust estate shall be read as a reference to that net income reduced by so
much (if any) of that net income as is attributable to a period when the
person who created the trust was not a resident and is also attributable to
sources out of Australia.”.
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(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July
1978 and in respect of income of all subsequent years of income.

20. (1) Section 170 of the Principal Actis amended—

(a) by inserting in sub-section (10) “section 82KJ, section 82KK,”’
* after ““section 82D,”’; and

(b) by inserting in sub-section (10) ““section 100A,’’ after “‘section
82SA,”"

(2) The amendment made by sub-section (1) applies to assessments
in respect of income of the year of income that commenced on 1 July.
1977 and in respect of income of all subsequent years of income.

21. After section 252 of the Principal Act the following section is
inserted:
“252A. (1) Where, at any time after the expiration of the period of
90 days after the commencement of this section—
(a) any business of a trust estate is carried on in Australia or any in-
come from property (not being solely income in respect of which
tax is payable under Division 11A of Part III) is derived by a
trust estate from sources in Australia;
(b) thereis not a trustee of the trust estate who is a resident;

(c) there is not in force in relation to the trust estate an exemption
granted by the Commissioner under sub-section (3); and

(d) thereis notin force in relation to the trust estate an appointment
of a public officer made in accordance with sub-section (5),
being a public officer who is a resident,
each person who, at that time, is a trustee of the trust estate is guilty of an
offence and is punishable, on conviction, by a fine not exceeding $4 for
each day, after the expiration of 90 days after the commencement of this
section and before the institution of proceedings in respect of the offence,
on which the circumstances set out in paragraphs (a), (b), (¢) and (d)
were in existence, other than a day that has previously been taken into
account in determining the maximum penalty that could be imposed in
respect of another offence against this section of which the trustee was
convicted in relation to the same trust estate.

“(2) A reference in sub-section (1) to the period of 90 days after the
commencement of this section shall, in the application of that sub-
section in relation to a trust estate that, before the commencement of this
section, did not carry on any business in Australia or derive income from
property (not being solely income in respect of which tax is payable
under Division 11A of Part III) from sources in Australia, be read as a
reference to the period of 90 days after the date on which any business of
the trust estate is commenced to be carried on in Australia, or the date on
which the trust estate commences to derive such income from sources in
Australia, whichever first occurs. '
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“(3) The Commissioner may, by writing signed by him, grant to the
trustee of a trust estate an exemption from the provisions of sub-section
(1)in relation to the trust estate.

“(4) An exemption under sub-section (3) may be granted uncondi-
tionally or on such conditions as the Commissioner thinks fit and may be
granted without limitation as to time or may be granted in respect of a
period specified in the exemption.

“(5) An appointment of a public officer of a trust estate for the pur-
poses of this section shall be made by giving notice in writing to the
Commissioner—

(a) that is signed by a trustee of the trust estate or by a duly
authorized agent or attorney of a trustee of a trust estate; and

(b) that specifies the name of the public officer and an address in
Australia for service upon the public officer of any documents
that are required or permitted by or under this Act or the regu-
lations to be served upon the public officer of the trust estate.

“(6) The appointment of a public officer of a trust estate ceases to be
in force if the public officer dies or lodges with the Commissioner a
notice of his resignation as public officer of the trust estate.

“(7) Where, by or under this Act or the regulations—

(a) a document is permitted to be served upon or given to the
trustee of a trust estate; or

(b) a requisition is permitted or required to be made upon the
trustee of a trust estate,

that document shall be deemed to have been served upon or given to the
trustee 1f it is served upon the public officer of the trust estate or at the ad-
dress for service of the public officer of the trust estate, or that requisition
shall be deemed to have been made upon the trustee if it is made upon
the public officer of the trust estate, as the case may be.

“(8) A reference in sub-section (7) to the service of a document
upon the public officer of a trust estate, or the making of a requisition
upon the public officer of a trust estate, shall, if there is not in force an
appointment under this section of a public officer in relation to the trust
estate, be read as a reference to any person acting or appearing to act in
the business of the trust estate.

“(9) The public officer of a trust estate shall be answerable for the
doing of all such things as are required to be done by the trustee of the
trust estate under this Act or the regulations, and in case of default shall
be liable to the same penalties.

“(10) Where any proceedings for an offence against this Act or the
regulations are taken against the public officer, those proceedings shall
be deemed to have also been taken against the trustee or trustees of the
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trust estate and the trustee or trustees shall be liable jointly with the pub-
lic officer for any penalty in respect of the offence.

“(11) Notwithstanding the preceding provisions of this section and
without affecting any of the obligations or liabilities of the public officer
of a trust estate, any notice, process or proceeding that, under this Act or
the regulations, may be given to, served upon or taken against the trustee
or public officer of the trust estate may, if the Commissioner thinks fit, be
given to, served upon or taken against any agent or attorney of the
trustee of the trust estate and that agent or attorney shall have the same
liability in respect of that notice, process or proceeding as the trustee or
public officer would have had if it had been given to, served upon or
taken against the trustee or public officer.

“(12) Everything done by the public officer of a trust estate that he is
required to do in his capacity of public officer shall be deemed to have
been done by the trustee of the trust estate.

““(13) The absence or non-appointment of a public officer shall not
excuse the trustee of a trust estate from the necessity of complying with
any of the provisions of this Act or the regulations, or from any penalty
for failure to comply with any of those provisions, but the trustee shall be
liable to the provisions of this Act and the regulations as if there were no
requirement to appoint a public officer.”.
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