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COMMONWEALTH LEGAL AID COMMISSION
ACT 1977

No.800f1977

An Act to Establish a Commonwealth Legal Aid Commission and for re-
lated purposes.

BE IT ENACTED by the Queen, and the Senate and House of Rep-
resentatives of the Commonwealth of Australia, as follows: —

PART I-PRELIMINARY

1. This Act may be cited as the Commonwealth Legal Aid Com-
mission Act 1977

2. This Act shall come into operation on a date to be fixed by
Proclamation.

3. (1) Inthis Act, unless the contrary intention appears—
“Chairman’’ means the Chairman of the Commission;

“Commission’’ means the Commonwealth Legal Aid Commission
established by section 4;

“Commissioner’’ means a Commissioner of the Commission and in-
cludes the Chairman and the Deputy Chairman;

“Deputy Chairman’’ means the Deputy Chairman of the
Commission;

“Judge’’ means a Judge of a federal court or of the Supreme Court of
a State or Territory;

““legal aid commission’’ means—

(a) in relation to a State—an authority established by or
under a law of the State for purposes that include the
provision of legal assistance in respect of Commonwealth
matters; and

(b) in relation to a Territory—an authority established by or
under an Ordinance of that Territory for the purpose of
providing legal assistance.

(2) A reference in this Act to the provision of legal assistance shall
be read as a reference to the provision of legal services (including the
giving of legal advice) without charge to the person to whom the legal
services are provided or subject to the making of a payment by that per-
son that is less than the full cost of the provision of those services.
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(3) A reference in this Act to the provision of financial assistance
shall be read as a reference to the provision of financial assistance in re-
spect of the cost of obtaining legal services.

(4) In this Act, a reference to the provision of legal or financial as-
sistance in respect of a Commonwealth matter shall be read as a refer-
ence to the provision of legal or financial assistance—

(a) inorin connexion with a claim, right or proceeding involving a
matter arising under a law of the Commonwealth;

(b) in a proceeding in a federal court or in a State court exercising
federal jurisdiction; or

(c) in any other case where it is within the power of the Parliament
to provide for the giving of legal or financial assistance.

PART II-ESTABLISHMENT AND FUNCTIONS OF
COMMONWEALTH LEGAL AID COMMISSION

4. There is established by this section a Commission by the name of
the Commonwealth Legal Aid Commission.

5. (1) The Commission shall be constituted by—

(a) aChairman;

(b) aDeputy Chairman;

(¢) 2 Commissioners nominated by the Attorney-General;

(d) 2 Commissioners nominated by the Attorneys-General of the
States in which legal aid commissions have been established;

(e) a Commissioner nominated by the Law Council of Australia;
and

(f) a Commissioner nominated by the Australian Council of Social
Service.

(2) The Chairman, the Deputy Chairman and the other Com-
missioners shall be appointed by the Governor-General, the Deputy
Chairman being appointed to hold office on a full-time basis and the
Chairman and the other Commissioners being appointed to hold office
on a part-time basis.

(3) The performance of the functions, or the exercise of the powers,

of the Commission is not affected by reason of there being a vacancy or
vacancies in the membership of the Commission.
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Functions of 6. The functions of the Commission are—

Commission. (a) to ascertain, and keep under review, the extent of the need for
legal assistance in Australia and, in particular, the need for legal
assistance in respect of Commonwealth matters and to make
recommendations from time to time to the Attorney-General as
to the most effective, economical and desirable means of satisfy-
ing that need;

(b) to make recommendations to the Attorney-General and to legal
aid commissions of States and Territories concerning the pro-
vision of legal assistance by those legal aid commissions in re-
spect of Commonwealth matters and, in particular, to make rec-
ommendations as to—

(1) the manner in which legal assistance should be provided
in respect of Commonwealth matters;

(i) the criteria to be applied in determining whether legal
assistance should be provided to a person in respect of a
Commonwealth matter;

(i1) the extent of any contributions to be required to be paid
by a person to whom legal assistance is provided in re-
spect of a Commonwealth matter; and

(iv) the priorities to be observed in the provision of legal as-
sistance in respect of Commonwealth matters as between
different classes of persons or different classes of matters;

(c) to collect and publish statistics concerning the operation of
schemes for the provision of legal assistance in Australia;

(d) to report to the Attorney-General upon the functioning of legal
aid commissions of States and Territories including the accessi-
bility of those commissions to persons requiring legal assistance
and the effectiveness and economy of the provision of legal as-
sistance by those commissions;

(e) to furnish to the Attorney-General such reports as the Attorney-
General requires concerning the functioning and effectiveness of
other schemes for the provision of legal assistance, being
schemes that operate, whether wholly or partly, with financial
assistance from the Commonwealth;

(f) toliaise and co-operate with, and to make recommendations to,
the Attorney-General concerning the co-ordination of the oper-
ations of, legal aid commissions of States and Territories and
other bodies providing, or interested in the provision of, legal
assistance;

(g) to undertake research into all aspects of legal assistance includ-
ing new methods of financing and providing legal assistance;

(h) to advise the Attorney-General as to the educational programs
that would be effective in promoting an understanding by the
public, or by sections of the public that have special needs in this
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respect, of their rights, powers, privileges and duties under laws
in force in Australia;

(J) asrequested by the Attorney-General, to report to the Attorney-
General as to the provision by the Commonwealth of financial
assistance to legal aid commissions of States and Territories;

(k) to determine applications for the provision of legal or financial
assistance by the Commonwealth in Commonwealth matters in
which the Commission is authorized to do so by an Act other
than this Act or is directed to do so by the Attorney-General;

(1) to advise the Attorney-General on the provision of legal assist-
ance or financial assistance in any Commonwealth matter re-
ferred by the Attorney-General for advice; and

(m) to advise the Attorney-General as to such other matters relating
to the provision of legal assistance as the Attorney-General re-
quests or the Commission considers appropriate.

7. The Commission may do all things necessary or convenient to be Powers of
done for or in connexion with the performance of its functions. Commission.

PART III-ADMINISTRATIVE PROVISIONS RELATING TO
COMMISSION

8. Subject to this Part, a Commissioner holds office for such period, Tenureof
not exceeding— office.

(a) in the case of the Chairman or the Deputy Chairman—7 years;
or

(b) in the case of a Commissioner other than the Chairman or the
Deputy Chairman—3 years,

as is specified in the instrument of his appointment, but is eligible for re-
appointment.

9. (1) A person is not eligible for appointment as the Chairman of Qualifi-

the Commission unless— cations for
appomtment.

(a) heisorhasbeen aJudge; or

(b) he is enrolled as a barrister, as a solicitor, or as a barrister and
solicitor of the High Court, of another federal court or of the Su-
preme Court of a State or Territory and has been so enrolled for
a period of not less than 5 years.

(2) A person is not eligible for appointment as the Deputy Chair-
man unless he is enrolled as a barrister, as a solicitor, or as a barrister
and solicitor of the High Court, of another federal court or of the Su-
preme Court of a State or Territory and has been so enrolled for a period
of not less than 5 years.
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10. (1) A Commissioner shall be paid such remuneration as is de-
termined by the Remuneration Tribunal, but, if no determination of that
remuneration by the Tribunal is in operation, he shall be paid such re-
muneration as is prescribed.

(2) A Commissioner shall be paid such allowances as are prescribed.

(3) This section has effect subject to the Remuneration Tribunals Act
1973.

(4) If a person who is a Judge is the Chairman, he is not, while he re-
ceives remuneration or allowances as a Judge, entitled to remuneration
or allowances, as the case may be, under this section.

11. A Commissioner may resign his office by writing under his hand
delivered to the Governor-General.

12. (1) The Governor-General may remove a Commissioner from
office for misbehaviour or physical or mental incapacity.

(2) If—

(a) a Commissioner becomes bankrupt, applies to take the benefit
of any law for the relief of bankrupt or insolvent debtors, com-
pounds with his creditors or makes an assignment of his re-
muneration for their benefit;

(b) a Commissioner fails to comply with his obligations under sec-
tion 18; or

(c) the Deputy Chairman is absent from duty, except on leave of
absence granted by the Attorney-General, for 14 consecutive
days or for 28 days in any 12 months,

the Governor-General may remove him from office.
(3) Sub-section (2) does not apply to the Chairman of the Com-

mission if he is a Judge, but, if the Chairman being a Judge ceases to be a
Judge, the Governor-General may remove him from office.

13. (1) The Governor-General may appoint persons as deputies of
the Commissioners other than the Chairman and the Deputy Chairman.

(2) A person is not eligible for appointment as the deputy of a Com-
missioner unless he is nominated for appointment as the deputy of that
Commissioner in the same manner as the Commissioner was nominated
for appointment as a Commissioner.

(3) Inthe event of the absence of a Commissioner from a meeting of
the Commission—
(a) the deputy of that Commissioner is entitled to attend the meet-
ing; and _
(b) while so attending shall be deemed to be a Commissioner.
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(4) A deputy of a Commissioner shall be paid such allowances as
are prescribed in respect of his attendance at meetings of the
Commission.

14. (1) The Attorney-General may appoint a person who is eligible
for appointment as the Deputy Chairman to act in the office of Deputy
Chairman—

(a) during a vacancy in the office, whether or not an appointment
has previously been made to the office; or

(b) during any period, or during all periods, when the Deputy
Chairman is, or is expected to be, absent from duty or from
Australia or is, for any reason, unable to perform the duties of
his office,

but a person appointed to act during a vacancy shall not continue so to
act for more than 12 months.

(2) A person acting in the office of Deputy Chairman holds office on
such terms and conditions as the Attorney-General determines.

(3) The Attorney-General may at any time terminate an appoint-
ment under this section.

(4) Where a person is acting in the office of Deputy Chairman in ac-
cordance with paragraph (1) (b) and the office becomes vacant while
that person is so acting, that person may continue so to act until the
Attorney-General otherwise directs, the vacancy is filled or a period of
12 months elapses from the occurrence of the vacancy, whichever first
happens.

(5) A person appointed to act in the office of Deputy Chairman may
resign his appointment by writing under his hand delivered to the
Attorney-General.

(6) The validity of anything done by a person acting in the office of
Deputy Chairman shall not be called in question on the ground that the
occasion for his appointment had not arisen or that the appointment had
ceased to have effect or that the occasion for him to act had not arisen or
had ceased.

15. The Attorney-General may grant leave of absence to the Deputy
Chairman on such terms and conditions as to remuneration or otherwise
as the Attorney-General determines.

16. Where the Deputy Chairman was, immediately before his
appointment, an officer of the Australian Public Service or a person to
whom the Officers’ Rights Declaration Act 1928 applied—

(a) he retains his existing and accruing rights;

(b) for the purpose of determining those rights, his service under

this Act shall be taken into account as if it were service in the
Australian Public Service; and
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(c) the Officers’ Rights Declaration Act 1928 applies as if this Act
and this section had been specified in the Schedule to that Act.

17. (1) The Commission shall hold such meetings as are necessary
for the performance of its functions.

(2) The Chairman or the Deputy Chairman may at any time con-
vene a meeting of the Commission.

(3) At a meeting of the Commission, 5 Commissioners constitute a
quorum.

(4) The Chairman shall preside at all meetings of the Commission at
which he is present.

(5) If the Chairman is not present at a meeting of the Commission
but the Deputy Chairman is present at the meeting, the Deputy Chair-
man shall preside at that meeting.

(6) If neither the Chairman not the Deputy Chairman is present at a
meeting of the Commission, the Commissioners present shall elect one of
their number to preside at that meeting, and the person so elected shall
preside accordingly.

(7) Questions arising at a meeting of the Commission shall be deter-
mined by a majority of the votes of the Commissioners present and
voting. :

(8) The Commissioner presiding at a meeting of the Commission
has a deliberative vote and, in the event of an equality of votes, also has
a casting vote.

(9) The Commission may regulate the conduct of proceedings at its
meetings as it thinks fit and shall keep minutes of those proceedings.

(10) In this section, a reference to the Deputy Chairman shall, if
there is a person acting in the office of Deputy Chairman, be read as a
reference to the person so acting,

18. (1) A Commissioner who has a direct or indirect pecuniary
interest in a matter being considered or about to be considered by the
Commission, otherwise than as a member of, and in common with the
other members of, an incorporated company which consists of more
than 25 persons and of which he is not a director, shall, as soon as poss-
ible after the relevant facts have come to his knowledge, disclose the
nature of his interest at a meeting of the Commission.

(2) A disclosure under sub-section (1) shall be recorded in the min-
utes of the meeting of the Commission and the Commissioner shall not
be present during any deliberation of the Commission with respect to
that matter.
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19. (1) The staff necessary to assist the Commission shall be persons
employed under the Public Service Act 1922.

(2) The Deputy Chairman of the Commission has all the powers of,
or exercisable by, a Permanent Head under the Public Service Act 1922
so far as those powers relate to the branch of the Public Service compris-
ing the staff referred to in sub-section (1) as if that branch were a separ-
ate Department of the Public Service.

(3) For the purposes of sub-sections 25 (5) and (6) of the Public
Service Act 1922, the Deputy Chairman shall be deemed to be a Per-
manent Head.

(4) In this section, “Deputy Chairman’’ includes an acting Deputy
Chairman. '

PART IV-TRANSFER OF CERTAIN PERSONS EMPLOYED
BY THE COMMONWEALTH TO LEGAL AID COMMISSIONS
OF THE STATES AND TERRITORIES

20. In this Part, unless the contrary intention appears—

‘“applied provisions of the Public Service Act 1922’ means sections
50 and 50A, sub-section 52 (1) and sections 53, 53A and 92 of
that Act or, if those sections are, for the purposes of section 23 of
this Act, modified by regulations made under that Act, those
sections as so modified;

‘“approved legal aid commission’’ means—

(a) alegal aid commission of a State in relation to which an
arrangement under sub-section 21 (1) is in force; or

(b) alegal aid commission of the Australian Capital Terri-
tory or of the Northern Territory;
‘“approved statutory office”” means— .
(a) a statutory office of a State in relation to which an ar-
rangement under sub-section 21 (1) is in force; or

(b) astatutory office of the Australian Capital Territory or of
the Northern Territory;

LI 1

“Board”’, “Division”’, ““employee’” and “officer’” have the same re-
spective meanings as they have in the Public Service Act 1922;

“Re-appointments Review Committee’” means a Re-appointments
Review Committee constituted in accordance with section 28;

“statutory office’” means—

(a) inrelation to a State—an office established by or under a
law of a State for purposes connected with the provision
of legal assistance in that State; and

(b) in relation to the Australian Capital Territory or the
Northern Territory—an office established by or under an

Authorised Version C2004A01718

Staffof
Commission.

Interpret-
ation.



Arrange-
ments with
States.

No. 80 Commonwealth Legal Aid Commission 1977

Ordinance of that Territory for purposes connected with
the provision of legal assistance in that Territory,

but does not include an office in the Public Service of a State or
such a Territory.

21. (1) Subject to this section, the Commonwealth may make ar-
rangements with a State with respect to the making of offers of employ-
ment as members of the staff of a legal aid commission of the State, or as
the holders of statutory offices connected with the provision of legal as-
sistance in the State, to officers employed in the Australian Legal Aid
Office in the State and with respect to the terms and conditions of em-
ployment that will be applicable to officers who accept those offers.

(2) Arrangements shall not be made under sub-section (1) unless
the terms and conditions of employment that will be applicable to an
officer who accepts an offer of employment made to him under the ar-
rangements comply with the following requirements: —

(a) the officer shall, upon becoming engaged in that employment,
be entitled to be paid salary at a rate not less than the rate at
which salary was payable to him in respect of the office in the
Australian Public Service held by him immediately before the
date on which he becomes engaged in that employment;

(b) the officer shall retain such rights (if any) in respect of leave of
absence for recreation and leave of absence on account of illness
as have accrued to him immediately before he becomes engaged
in that employment;

(c) the officer shall be entitled to a period or periods of long service
leave in respect of that employment, and payment in lieu of long
service leave shall be made to and in relation to the officer in re-
spect of that employment, in accordance with the provisions of
the Long Service Leave (Commonwealth Employees) Act 1976
(being that Act as in force immediately before he becomes
engaged in that employment) as if that employment were em-
ployment in the Australian Public Service, unless, within 3
months after he becomes engaged in that employment, he
elects, in writing, for those entitlements to be determined other-
wise; and

(d) the officer shall, if he is an eligible employee for the purposes of
the Superannuation Act 1976 immediately before he becomes
engaged in that employment, be exempted from liability to con-
tribute for superannuation benefits otherwise than under that
Act in respect of that employment unless, within 3 months after
he becomes engaged in that employment, he elects, in writing, to
contribute for those other benefits.

(3) An arrangement with a State under sub-section (1) shall make
provision for and in relation to—
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(a) the provision of superannuation benefits under the Superannu-
ation Act 1976 in respect of eligible persons employed as mem-
bers of the staff of a legal aid commission of the State, or as the
holders of statutory offices connected with the provision of legal
assistance in the State, being eligible persons who do not elect to
contribute for superannuation benefits otherwise than under
that Act; and

(b) the provision, in respect of eligible persons employed as set out
in paragraph (a), of benefits similar to the benefits provided
under the Maternity Leave (Australian Government Employees)
Act 1973.

(4) A reference in sub-section (1) to an officer who is employed in
the Australian Legal Aid Office shall be read as including a reference to a
person who holds, but is not performing the duties of, an office in the
Australian Legal Aid Office.

(5) For the purposes of paragraph (2) (a), an unattached officer, or
an employee, who is performing duty in the Australian Legal Aid
Office—

(a) shall be deemed to be the holder of an office in the Australian
Public Service; and

(b) shall be deemed to be entitled to be paid salary in respect of that
office at a rate equal to the rate at which salary is payable to him
as an unattached officer or as an employee, as the case may be.

(6) Inthissection, unless the contrary intention appears—

““eligible person’’ includes an approved person;

“officer’’ includes employee.

22. (1) Where an officer or employee becomes employed as a mem-
ber of the staff of an approved legal aid commission, or as the holder of
an approved statutory office, in accordance with the terms of an offer of
employment made to him under an arrangement referred to in sub-
section21 (1)—

(a) he ceases to be an officer or employee at the expiration of the
day immediately preceding the day on which he becomes so
employed; and

(b) he becomes, upon becoming so employed—

(1) inthe case of an officer—an eligible person; or
(ii) inthe case of an employee—an approved person,

for the purposes of this Part.

(2) Where an officer or employee becomes employed as a member
of the staff of an approved legal aid commission of the Australian Capi-
tal Territory in accordance with the terms of an offer of employment
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made to him by that commission, or becomes employed as the holder of
an approved statutory office of that Territory—

(a) he ceases to be an officer or employee at the expiration of the
day immediately preceding the day on which he becomes so
employed; and

(b) he becomes, upon becoming so employed—

(1) inthe case of an officer—an eligible person; or
(ii) 1inthe case of an employee—an approved person,

for the purposes of this Part.

(3) Where an officer or employee who is transferred to the Public
Service of the Northern Territory under section 84A of the Public Service
Act 1922 becomes, upon being so transferred, employed as a member of
the staff of an approved legal aid commission of that Territory, or as the
holder of an approved statutory office of that Terrltory, he becomes,
upon becoming so employed—

(a) inthe case of an officer—an eligible person; or
(b) in the case of an employee—an approved person,
for the purposes of this Part.

(4) An eligible person continues to be an eligible person, and an ap-
proved person continues to be an approved person, for the purposes of
this Part until he ceases to be employed as a member of the staff of an ap-
proved legal aid commission or as the holder of an approved statutory
office or until he attains the age of 65 years, whichever first occurs.

23. (1) Sections 50 and 50A, sub-section 52 (1) and sections 53,
53A and 92 of the Public Service Act 1922 apply, subject to this section
and to such modifications (if any) as are prescribed by regulations made
under that Act, in relation to an eligible person as if the person—

(a) were an officer;
(b) were the holder of an office in the Division of the Australian

Public Service in which he was included immediately before he
ceased to be an officer, being an office—

(1) subject to paragraph (ii)—the classification of which is
equivalent, or as nearly as possible equivalent, to the
classification of the office held by him immediately be-
fore he ceased to be an officer; or

(i1) if he was an unattached officer immediately before he
ceased to be an officer—having such classification as the
Board considers appropriate having regard to the desig-
nation and salary, or limits of salary, applicable to him
immediately before he ceased to be an officer; and

(¢) had the same seniority as he had immediately before he ceased
to be an officer.
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(2) Subject to sub-section (7), where an eligible person commences
to perform the duties of an office in the Australian Public Service to
which he has been transferred or promoted under the applied provisions
of the Public Service Act 1922 —

(a) he shall be deemed to have been re-appointed to the Australian
Public Service as an officer on the day on which he commences
to perform those duties; and

(b) he is entitled to be paid salary and allowances as the holder of
that office from and including that day, and not otherwise.

(3) Subject to sub-sections (4) and (5), where an eligible person
who has been transferred or promoted to an office in the Australian Pub-
lic Service under the applied provisions of the Public Service Act 1922 —

(a) does not commence to perform the duties of the office within a
period of 30 days after notice of the transfer or promotion is
published in the Gazerte; or

(b) notifies the Board, in writing, before the expiration of that
period, that he declines the transfer or promotion,

the transfer or promotion, as the case may be, is of no force or effect.

(4) Where an eligible person is transferred or promoted to an office
in the Australian Public Service under the applied provisions of the Pub-
lic Service Act 1922, the Board may, on application made to it, in writ-
ing, by the person before the expiration of the period of 30 days after
notice of the transfer or promotion is published in the Gazette, determine
that sub-section (3) shall have effect in relation to the transfer or pro-
motion as if the reference in that sub-section to a period of 30 days were
a reference to such longer period as is specified in the determination.

(5) Where—

(a) an eligible person is transferred or promoted under the applied
provisions of the Public Service Act 1922;

(b) at the time when notice of the transfer or promotion is
published in the Gazette, the person is absent from his employ-
ment on leave granted before that time; and

(¢) the Board has not made a determination under sub-section (4)
in relation to the transfer or promotion,

references in sub-section (3) to a period of 30 days after notice of the
transfer or promotion is published in the Gazette shall be read as refer-
ences to a period of 30 days after the explratlon of the period of the leave
so granted to him.

(6) Where—

(a) atransfer or promotion of an eligible person to an office in a De-
partment of the Australian Public Service is, by force of sub-
section (3), of no force or effect; and
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(b) the Board issatisfied that—

(1) the person will become available to perform the duties of
the office within a reasonable time;

(ii) he had reasonable grounds for not commencing to per-
form the duties of the office before the transfer or pro-
motion became of no force or effect; and

(iii) 1itis reasonable, in all the circumstances, to do so,

the Board may notify the Permanent Head of the Department that the
office is an office to which this section applies, and a transfer or pro-
motion of another person to fill the vacancy shall not then be made
under the Public Service Act 1922, or under the applied provisions of the
Public Service Act 1922, without the approval of the Board.

(7) Subject to sub-section (8), where an eligible person who has
been provisionally promoted under the applied provisions of the Public
Service Act 1922 to an office in the Australian Public Service, or has
appealed under those provisions against the provisional promotion of
another person to such an office, ceases to be an eligible person before
the provisional promotion is confirmed or cancelled—

(a) those provisions continue to apply to and in relation to that pro-
motion or appeal as if he had not ceased to be an eligible per-
son; and

(b) if he commences to perform the duties of the office as a result of
his having been promoted to the office, or of his provisional pro-
motion to the office having been confirmed—

(1) he shall be deemed to have been re-appninted to the
Australian Public Service as an officer on the day im-
mediately following the day on which he ceased to be an
eligible person and to have been on leave of absence
from the Australian Public Service without pay from the
day on which he is to be deemed to have been so re-
appointed until he commences to perform the duties of

" the office; and

(i1) the period during which he is to be deemed to have been
on leave of absence without pay shall form part of his
period of service under the Public Service Act 1922 for all
purposes of that Act and of the Long Service Leave
(Commonwealth Employees) Act 1976.

(8) Sub-section (7) does not apply to an eligible person who ceases
to be such a person upon the termination of his employment by reason of
his misconduct or by reason of the annulment of his appointment while
he is a probationary employee.

(9) Notice of the transfer of an eligible person to fill a vacant office
in the Australian Public Service under the applied provisions of the Pub-
lic Service Act 1922 shall be published in the Gazette.
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24. (1) A person may, while he is, or subject to sub-section (3), after Application
he ceases to be, an eligible person, make application to the Board for re-
appointment to the Australian Public Service on the ground that a

prescribed condition of re-appointment has been fulfilled in relation to gUth
eIV,

him.

(2) The prescribed conditions of re-appointment in relation to a per-
son are—

(a)

(b)

(c)

(d)

that his employment in an approved statutory office is to be, or
has been, terminated, otherwise than on the ground of his
invalidity, before the expiration of the term for which he was
appointed;

that his employment in an approved statutory office has been
terminated upon the expiration of the term for which he was
appointed and he has not been—

(1) re-appointed, or offered re-appointment, to that office;

(i1) appointed, or offered appointment to, another approved
statutory office; or

(ii1) employed, or offered employment, as a member of the
staffof an approved legal aid commission;

that his employment as a member of the staff of an approved
legal aid commission is to be, or has been, terminated otherwise
than on the ground of his invalidity; and

that his opportunities for advancement within the staff of an ap-
proved legal aid commission have been adversely affected by
reason of a reduction in, or alteration to, the functions or activi-
ties of the commission.

(3) A person is not entitled to make application under sub-section
(1) if he has attained the age of 65 years or if his employment is to be, or
had been, terminated by the annulment of his appointment while he isor
was a probationary employee.

(4) An application by a person under sub-section (1)—

(a)
(b)

(¢)

shall be in writing;

shall be made within 30 days, or within such further period as
the Board allows, after the day on which his appointment is ter-
minated or, if his application is on the ground that the condition
in paragraph (2) (d) has been fulfilled in relation to him, the
day on which the reduction in, or alteration of, the functions of
the commission occurs;

shall specify the condition that he alleges has been fulfilled in re-
lation to him and, if the condition specified by him is the con-
dition in paragraph (2) (a) or (c), state whether his employment
is to be terminated, or was terminated, on the ground of his mis-
conduct;
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(d) shall specify the kind of employment in the Australian Public
Service in which he seeks to be engaged; and

(e) if—

(1) he has been provisionally promoted to an office in the
Australian Public Service, or has appealed against the
provisional promotion of another person to such an
office, under the applied provisions of the Public Service
Act1922; and

(i) the provisional promotion has not been confirmed or
cancelled,

shall set out particulars of the provisional promotion or of the
appeal, as the case may be.

(5) The Board shall refer an application made to it under this section
to a Re-appointments Review Committee.

(6) The Re-appointments Review Committee to which an appli-
cation under sub-section (1) is referred shall inquire into the application
and—

(a) ifitissatisfied that a prescribed condition of re-appointment has
been fulfilled in relation to the applicant—determine that the ap-
plicant is eligible for re-appointment to the Australian Public
Service and that he be offered re-employment in a specified Div-
ision with a specified designation at a specified salary, or at a
specified salary within specified limits of salary; and

(b) if it is not so satisfied—determine that the applicant is not eli-
gible for re-appointment to the Australian Public Service.

(7) Where the Re-appointments Review Committee that inquires
into an application under sub-section (1) is satisfied that the employ-
ment of the applicant was terminated on the ground of his misconduct, it
shall not determine that he is eligible for re-appointment to the Aus-
tralian Public Service unless it is satisfied that, if the applicant had com-
mitted that misconduct while employed as an officer in the Australian
Public Service, it is likely that he would not have been dismissed from
the Australian Public Service.

(8) In making a determination under sub-section (6), the Re-
appointments Review Committee shall have regard to—

(a) the Division in which the applicant was included;
(b) the designation applicable to the applicant; and
(c) thesalary, or limits of salary, applicable to the applicant,

immediately before he ceased, or last ceased, to be an officer.
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(9) The Re-appointments Review Committee that inquires into an
application referred to it under sub-section (1) may, under sub-section
(6)—

(a) determine that the applicant is eligible for re-appointment to

the Australian Public Service whether or not the applicant is eli-

gible for appointment to that Service under section 34 of the
Public Service Act 1922; and

(b) determine that the applicant be offered re-employment in a
specified Division whether or not he has the prescribed edu-
cational qualifications for appointment to that Division.

(10) A determination of a Re-appointments Review Committee
shall be reduced to writing and a copy of the determination shall be fur-
nished to the Board.

(11) Where a Re-appointments Review Committee determines
under sub-section (6) that an applicant is not eligible for re-appointment
to the Australian Public Service, the Board shall, as soon as practicable
after it receives a copy of the determination, furnish a copy of the deter-
mination to the applicant.

25. (1) Where a Re-appointments Review Committee determines,
under sub-section 24 (6), that an applicant is eligible for re-appointment
to the Australian Public Service, the Board shall, as soon as practicable
after it receives a copy of the determination, furnish a copy of the deter-
mination to the applicant together with an offer, in writing, to re-appoint
the applicant to the Australian Public Service in a specified Department
as an unattached officer in the Division, with the designation and at the
salary, or at the salary within the limits of salary, specified in the
determination.

(2) The Board shall set out in an offer of re-appointment referred to
in sub-section ( 1) particulars of the nature of the duties on which the ap-
plicant will be engaged if he accepts the offer and the place where he
should report for duty.

(3) Where a person who has received an offer of re-appointment
under sub-section (1) reports for duty at the place specified in the offer
within 21 days, or within such further period as the Board allows, after
he receives the offer, he shall be deemed to have been re-appointed to
the Australian Public Service under this section as an unattached officer
on the day immediately following the day on which his employment as a
member of the staff of the relevant approved legal aid commission or as
the holder of the relevant approved statutory office, as the case may be,
was terminated and to have been on leave of absence from the Aus-
tralian Public Service without pay from the day on which he is to be
deemed to have been so appointed until he reports for duty in that
Service.
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(4) The period during which a person is, by virtue of sub-section (3),
deemed to have been on leave of absence from the Australian Public
Service without pay shall form part of his period of service under the
Public Service Act 1922 for all purposes of that Act and of the Long
Service Leave (Commonwealth Employees) Act 1976.

(5) Where a person who has received an offer of re-appointment
under sub-section (1) does not take up duty in the Australian Public Ser-
vice in accordance with the offer within the period of 21 days, or within
such further period as the Board allows, after he receives the offer, the
person ceases to be entitled to be re-employed in the Australian Public
Service under this section.

Re- 26. (1) Notwithstanding any other provision of this Part or any pro-
appointment  yisions of the Public Service Act 1922, the Board may re-appoint an eli-
inspecial cir- | 1 . RPN .

cumstances.  gible person to the Australian Public Service if it is satisfied that there are

special circumstances justifying it in doing so.

(2) An eligible person who is re-appointed under sub-section (1)
shall be re-appointed—

(a) as an unattached officer in the Division in which he was in-
cluded when he ceased, or last ceased, to be an officer;

(b) with the same designation as he had immediately before he
ceased, or last ceased, to be an officer or, if there is no longer
such a designation, with such designation as the Board considers
appropriate; and

(c) atthe salary payable to the holder of an office having that desig-
nation or, if a range of salary is applicable to that office, at such
salary within that range as the Board considers appropriate.

Rights of 27. (1) This section applies to an eligible person who 1is re-
ig . n applies to an eligible p

officers upon 3 ppointed to the Australian Public Service—

re-appoint- . . .

ment. (a) by reason of his transfer or promotion to an office in the Aus-

tralian Public Service under the applied provisions of the Public
Service Act 1922;

(b) in accordance with an offer of re-appointment made to him
under sub-section 25 (1); or

(c) under section 26.

(2) Where a person to whom this section applies is re-appointed to
the Australian Public Service, there shall be ascertained, in a manner de-
termined by the Board, the period (if any) of leave of absence for rec-
reation and the period (if any) of leave of absence on account of illness
thatis applicable to the person on re-appointment and, if such a period is
applicable to him, he shall be credited with that period.

(3) Subject to sub-section (4), the seniority of a person to whom this
section applies is the seniority that he had immediately before he last
ceased to be an officer.
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(4) Where a person to whom this section applies who is included in
the Third Division was, immediately before he last ceased to be an
officer, included in the Fourth Division, he shall, for the purpose of
determining his seniority, be deemed to have entered the Third
Division—

(a) onthe day on which he entered, or last entered, the Fourth Div-

ision; or

(b) on the day that is 2 years before the day on which he is re-

appointed as an officer,

whichever is the later day.

(5) The Board shall determine whether a person to whom this sec-
tion applies is to be treated as having been re-appointed to the Aus-
tralian Public Service on probation or without probation.

(6) Where a person to whom this section applies is to be treated as
having been re-appointed to the Australian Public Service on probation,
sub-sections 47 (2), (6), (7), (8), (9), (10), (11) and (12) of the Public
Service Act 1922 apply in relation to him subject to such modifications
(if any) as the Board determines, but the other sub-sections of that sec-
tion do not apply in relation to him.

28. (1) A Re-appointments Review Committee shall consist of a
Chairman and 2 other members, who shall be appointed by the Board.

(2) The Chairman of a Re-appointments Review Committee shall
be—

(a) in the case of an application by an applicant whose employment
has been, or, in the opinion of the Board, may have been, ter-
minated on the grounds of his misconduct—a person who holds
the office of Chairman of an Appeal Board referred to in section
55 of the Public Service Act 1922; or

“(b) in any other case—a person who holds an office of Chairman of
a Promotions Appeal Commuittee referred to in section 50 of that
Act.

(3) One of the members of a Re-appointments Review Committee
shall be an officer appointed by the Board on the nomination of—

(a) the organization, within the meaning of the Conciliation and
Arbitration Act 1904, that the applicant would be eligible to join
if he were engaged in the kind of employment in which he seeks
to be engaged; or

(b) if there are 2 or more such organizations—the organization the
membership of which includes the larger or largest number of
officers engaged in that kind of employment.
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(4) The Chairman of a Re-appointments Review Committee, while
acting as such, is not subject to direction by any person or authority
under the Public Service Act 1922.

(5) A decision of the majority of the members of a Re-appointments
Review Committee shall be deemed to be a determination of the
Committee.

(6) An officer of the Australian Public Service shall be granted leave
of absence from his normal duties without loss of pay while acting as a
member of a Re-appointments Review Committee.

(7) On aninquiry by a Re-appointments Review Committee into an
application referred to it under sub-section 24 (5)—

(a) the procedure of the Committee is, subject to this Act and the
. regulations in force under the Public Service Act 1922, within
the discretion of the Committee;

(b) the Committee is not bound to act in a formal manner and is not
bound by any rules of evidence but may inform itself on any
matter in such manner as it thinks just; and

(c) the Committee shall act according to equity, good conscience
and the substantial merits of the case, without regard to tech-
nicalities and legal forms.

(8) An inquiry by a Re-appointments Review Committee shall be
conducted in private.

(9) At an inquiry by a Re-appointments Review Committee, the
applicant may—

(a) appear personally or be represented by any person, other than
counsel, a solicitor or a paid agent;

(b) make such oral or written submissions as he desires; and

(c) tender certificates, documentary evidence and statutory
declarations.

29. (1) The Board may, either generally or as otherwise provided
by the instrument of delegation, by instrument under the hands of the
members, or of a majority of the members, of the Board, delegate to a
member of the Board or to an officer any of its powers under this Part, in-
cluding its powers under the applied provisions of the Public Service Act
1922 in relation to eligible persons, other than this power of delegation.

(2) A power so delegated, when exercised by the delegate, shall, for
the purposes of this Part, be deemed to have been exercised by the
Board.

(3) A delegation under this section does not prevent the exercise of a
power by the Board.
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30. Section 97 of the Public Service Act 1922% is amended by insert-
ing after sub-section ( 1) the following sub-sections: —

“(1A) The Board may, with the approval of the Governor-General,
make regulations, not inconsistent with Part IV of the Commonwealth
Legal Aid Commission Act 1977, prescribing all matters which are
required or permitted by that Part to be prescribed by regulations made
under this Act, or which are necessary or convenient to be prescribed for
carrying out or giving effect to that Part and, in particular—

(a) making provision for and in relation to the payment of allow-
ances to eligible persons who are transferred or promoted to
offices in the Australian Public Service under the applied pro-
visions of the Public Service Act 1922; and

(b) prescribing matters necessary or convenient to be prescribed in
relation to the application of the applied provisions of the Public
Service Act 1922 to eligible persons.

“(1B) In sub-section (1A), expressions defined for the purposes of
Part IV of the Commonwealth Legal Aid Commission Act 1977
have the same respective meanings as they have in that Part.”’.

31. (1) Section 3 of the Superannuation Act 1976° is amended by
inserting after paragraph (e) of the definition of ““eligible employee’’ in
sub-section (1) the following paragraph: —

““(ea) a personto whom section 14A applies; .

(2) After section 14 of the Superannuation Act 1976 the following
section is inserted: —

“14A. (1) This section applies to a person (other than a person in-
cluded in a class of persons specified in the regulations as a class of per-
sons to which this section does not apply) who ceases to be an eligible
employee and, immediately after so ceasing, becomes an eligible person,
or an approved person, for the purposes of Part IV of the Commonwealth
Legal Aid Commission Act 1977.

“(2) This section ceases to apply to a person upon his ceasing to be
an eligible person, or an approved person, for the purposes of Part IV of
the Commonwealth Legal Aid Commission Act 1977 or at such other time
as is fixed by or under the regulations in relation to the person or a class
of persons in which the person is included.

“(3) The regulations may make provision for modifying this Act, or
a provision of this Act specified in the regulations, in the application of
this Act or that provision to and in relation to a person to whom this sec-
tion applies, or to and in relation to a prescribed class of persons to
whom this section applies.
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“(4) Nothing in this section authorizes the making of regulations
modifying this Act, or a provision of this Act, in a manner that would im-
pose obligations on a State or on an authority of a State that is an ap-
proved legal aid commission for the purposes of Part IV of the Common-
wealth Legal Aid Commission Act 1977 that are inconsistent with the
terms of an arrangement entered into under section 21 of that Act be-
tween the Commonwealth and that State.””.

PART V—MISCELLANEOUS

32. (1) Where an agreement has been entered into by the Com-
monwealth and a State in relation to the provision of legal assistance in
that State in respect of Commonwealth matters, the Goverror-General
may, by Proclamation, declare that the prescribed provisions cease to
have effect in relation to that State after the date on which the Procla-
mation is published and those sections accordingly cease so to have
effect.

(2) The Governor-General may, by Proclamation, declare that the
prescribed provisions cease to have effect in relation to an internal Terri-
tory after the date on which the Proclamation is published and those
provisions accordingly cease to have effect.

(3) In this section, a reference to the prescribed provisions shall be
read as a reference to section 105 of the Re-establishment and Employ-
ment Act 1945, section 8 of the Interim Forces Benefits Act 1947 and sub-
sections 117 (3) and (4) of the Family Law Act 1975.

33. (1) The Commission shall, as soon as practicable after 30 June
in each year, prepare and furnish to the Attorney-General a report of the
operations of the Commission during that year.

(2) The Attorney-General shall cause a copy of each report fur-
nished to him under this section to be laid before each House of the Par-
liament within 15 sitting days of that House after the receipt of the report
by the Attorney-General.

34. The Governor-General may make regulations, not inconsistent
with this Act, prescribing all matters required or permitted by this Act to
be prescribed, or necessary or convenient to be prescribed for carrying
out or giving effect to this Act.

NOTES

1. ActNo. 80, 1977, assented to 16 June 1977.

2. ActNo. 21, 1922, as amended. For previous amendments see Act No. 46, 1924;
No. 41, 1928; No. 19, 1930; No. 21, 1931; No. 72, 1932; No. 38, 1933; Nos. 45
and 46, 1934; No. 72, 1936; No. 41, 1937; No. 72, 1939; No. 88, 1940; No. 5,
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NOTES —continued

1941; No. 19, 1943; Nos. 11, 29 and 43, 1945; No. 16, 1946; Nos. 1, 38, 52 and
84, 1947, Nos. 35 and 75, 1948; Nos. 51 and 80, 1950; Nos. 46 and 48, 1951;
No. 22, 1953; No. 63, 1954; No. 18, 1955; Nos. 13 and 39, 1957; No. 11, 1958;
Nos. 17 and 105, 1960; Nos. 2 and 75, 1964; Nos. 47 and 85, 1966; Nos. 2 and
115, 1967; Nos. 59, 114 and 120, 1968; No. 6, 1972; Nos. 21, 71, 73 and 209,
1973; No. 59, 1974; No. 40, 1975; Nos. 193 and 194, 1976; and No. 6, 1977.

3. ActNo. 31, 1976, as amended. For previous amendments see Act No. 51, 1976.
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