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An Act to amend the Law relating to Income Tax.

BE IT ENACTED by the Queen, and the Senate and House of Rep­
resentatives of the Commonwealth of Australia, as follows:—

1 .  (1) This Act may be cited as the Income Tax Assessment Amend­
ment Act {No. 3) 1976.1

(2) The Income Tax Assessment Act 19362 is in this Act referred to 
as the Principal Act.

2 . (1) Subject to sub-section (2), this Act shall come into operation 
on the day on which it receives the Royal Assent.1

(2) Section 37 shall be deemed to have come into operation on 20 
June 1975.

3. (1) Section 6 of the Principal Act is amended—
(a) by inserting in the definition of “ income from personal exer­

tion” or “ income derived from personal exertion” in sub­
section (1), after the words “ any amount received as a bounty or 
subsidy in carrying on a business,” , the words “ any amount that 
is included in the assessable income of the taxpayer by reason of 
section 159GD,” ; and

(b) by omitting sub-paragraph (iii) of paragraph (a) of the de­
finition of “ resident”  or “ resident of Australia”  in sub-section 
( I ) and substituting the following sub-paragraph:—

“ (iii) who is an eligible employee for the purposes of the 
Superannuation Act 1976 or is the spouse or a child 
under 16 years of age of such a person; and” .

(2) Notwithstanding the amendment made by paragraph (1) (b), 
the definition of “ resident” or “ resident of Australia”  in sub-section 6 
(1) of the Principal Act continues to have effect for the purpose of deter­
mining whether a person was a resident of Australia at a time before 1 
July 1976.

4. (1) Section 23 of the Principal Act is amended by inserting after 
paragraph (eb) the following paragraph:—

“ (ec) income derived by The Thalidomide Foundation Limited as 
trustee of the trust known as The Thalidomide Foundation,

Authorised Version C2004A01634



being income derived for the benefit of persons under the age 
of 2 5 years;” .

(2) The amendment made by sub-section (1) applies to assessments 
in respect of income of the year of income that commenced on 1 July 
1974 and in respect of income of all subsequent years of income.

(3) Nothing in section 170 of the Principal Act as amended by this 
Act prevents the amendment of an assessment made before the com­
mencement of this section for the purpose of giving effect to paragraph 
23 (ec) of the Principal Act as so amended.

5. Section 24AA of the Principal Act is repealed and the following 
section substituted:—

“ 24AA. Sub-paragraphs (vi) and (vii) of paragraph (c) of section income of 
23, and section 160ABA, do not apply in relation to income derived dur- visiti"8 
ing a visit to Australia unless the visit commenced on or before 30 June " 
1973, or commenced after that date in pursuance of a contract to make 
the visit entered into on or before 14 May 1973, and—

(a) the income was derived in a year of income earlier than the year 
of income that commenced on 1 July 1976;

(b) the first year of the visit commenced on or before 10 June 1976 
and the income was derived in that first year of the visit;

(c) in the case of income of a kind referred to in sub-paragraph (vii) 
o f paragraph (c) of section 23—the income was derived in the 
second year of the visit and a certificate has been given in rela­
tion to that second year of the visit in accordance with that sub­
paragraph, being a certificate given before 10 June 1976 or 
given on or after that date in pursuance of an application for the 
certificate lodged on or before that date; or

(d) in the case of income of a kind referred to in section 160ABA— 
the income was derived in the second, third or fourth year of the 
visit and a certificate has been given in relation to the year of the 
visit in which the income was derived in accordance with para­
graph (b) of sub-section (2) of that section, being a certificate 
given before 10 June 1976 or given on or after that date in pur­
suance of an application for the certificate lodged on or before 
that date.” .
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6. Section 79C of the Principal Act is amended by omitting the words Limitation 
“ or Division 16B”  and substituting the words 
ision 16C” .

Division 16B or Div- °ncertaindeductions.

7. Section 95 of the Principal Act is amended by inserting after the Net income
words “ concessional deductions” the words “ and deductions under of„liyst . . , „ estate.Division 16C .
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8. After section 97 of the Principal Act the following section is 
inserted: —

“ 97a . (1) Where a beneficiary who is presently entitled to a share 
of the income of an eligible trust estate derived during the year of income 
of the beneficiary but is under a legal disability is deemed by sub-section 
(2) of section 159GB to have made a deposit during the period that is the 
relevant period in relation to that year of income, this Division applies in 
relation to that beneficiary in relation to that year of income as if the ben­
eficiary were not under any legal disability.

“ (2) In this section—
‘deposit’ has the same meaning as in Division 16C;
‘eligible trust estate’ has the same meaning as in section 159GB;
‘relevant period’ has the same meaning as in Division 16C.” .

9. (1) Section 105B of the Principal Act is amended by omitting 
from paragraph (a) the figures “ 50” and subtituting the figures “ 60” .

(2) The amendment made by sub-section (1) applies to assessments 
in respect of income of the year of income that commenced on 1 July 
1975 and in respect of income of all subsequent years of income.

10. (1) Sections 106, 106a , 106b, 106C and 106D of the Principal 
Act are repealed.

(2) The repeals effected by sub-section (1) apply to assessments in 
respect of income of the year of income that commenced on 1 July 1976 
and in respect of income of all subsequent years of income to the intent 
that no excess distribution is to be taken to be made by a company for 
the year of income that commenced on 1 July 1976 or any subsequent 
year of income and any amount of an excess distribution made by a com­
pany for the year of income that commenced on 1 July 1975 is not to be 
deemed to be a dividend paid by the company during the period that is 
the prescribed period in relation to the year of income that commenced 
on 1 July 1976.

11. Section 122b of the Principal Act is amended by inserting in 
paragraph (a) of sub-section (2), before the words “ residual capital 
expenditure ” , the words “ residual previous capital expenditure or the” .

12. Section 122c of the Principal Act is amended—
(a) by inserting in sub-section (1), after the word “ residual”  (first 

occurring), the word “ previous”;
(b) by omitting the word “ and” at the end of paragraph (a) of sub­

section (1);
(c) by omitting paragraph (b) of sub-section (1) and substituting 

the following paragraphs: —
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“ (b) the amount of allowable capital expenditure (other 
than allowable capital expenditure to which paragraph 
(ba) applies) incurred by the taxpayer—

(i) after the year of income that ended on 30 June 
1967;

(ii) on or before 17 August 1976; and
(iii) before the end of the year of income; and

“ (ba) any amount of allowable capital expenditure that is 
deemed by sub-section (2) to have been incurred by the 
taxpayer in the year of income or in a preceding year of 
income,”;

(d) by omitting paragraph (d) o f sub-section (1) and substituting 
the following paragraph:—

“ (d) the sum of so much of any amounts specified in notices 
duly given to the Commissioner under section 122B in 
relation to the acquisition from the taxpayer, during the 
year of income or a preceding year of income, of a 
mining or prospecting right or mining or prospecting in­
formation as is attributable to expenditure that would, 
but for this paragraph, be included in the residual pre­
vious capital expenditure of the taxpayer as at the end 
of the year of income. ’ ’; and

(e) by inserting in sub-section (2), before the words “ before the ter­
mination of use”, the words “ on or before 17 August 1976 
and”.

13. Section 1 22d  of the Principal Act is amended— Deduction of
residual

(a) by inserting after the word “ residual” (wherever occurring) the previous
word “ previous ” ; and capital

r  expenditure.
(b) by inserting in sub-section (3), after the words “ or under sec­

tion”, the figures and word “ 122DB or” .

14. After section 122D of the Principal Act the following sections are 
inserted:—

“ 122DA. (1) For the purposes of this Division, but subject to sub- Residual 
section (2), the residual capital expenditure of a taxpayer as at the end of “ j” „diture 
a year of income (in this section referred to as ‘the year of income ’) shall 
be ascertained by deducting from the amount of allowable capital 
expenditure incurred by the taxpayer after 17 August 1976 and before 
the end of the year or income the sum of—

(a) any part of that allowable capital expenditure that—
(i) has been allowed or is allowable as a deduction under 

section 122DB from the assessable income of a year of in­
come preceding the year of income; or
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(ii) was incurred on property (not being property in respect 
of which a notice has been duly given to the Com­
missioner under section 122b by the taxpayer and a per­
son who acquired the property from the taxpayer)—

(A ) that has been disposed of, lost or destroyed; or
(B) the use of which by the taxpayer for prescribed 

purposes has been otherwise terminated,
and has not been allowed and is not allowable as a 
deduction from the assessable income of any year of in­
come that ended before the year of income in which the 
disposal, loss, destruction or termination of use took 
place; and

(b) so much of any amounts specified in notices duly given to the 
Commissioner under section 122b in relation to the acquisition 
from the taxpayer, during the year of income or a preceding year 
of income, of a mining or prospecting right or mining or 
prospecting information as is attributable to expenditure that 
would, but for this paragraph, be included in the residual capital 
expenditure of the taxpayer as at the end of the year of income.

“ (2) Where property referred to in clause (B) of sub-paragraph (ii) 
of paragraph (a) of sub-section (1) has come into use for purposes for 
which allowable capital expenditure may be incurred, so much of the 
capital expenditure incurred by the taxpayer on that property after 17 
August 1976 and before the termination of use as the Commissioner de­
termines shall, for the purposes of this section, be deemed to have been 
incurred, in the year of income in which the property so came into use, 
for the purposes for which the property so came into use.

“ 122DB. (1) Where, as at the end of the year of income there is, in 
relation to a taxpayer, an amount of residual capital expenditure, an 
amount ascertained in accordance with this section is an allowable 
deduction.

“ (2) Subject to sub-section (3), the deduction allowable is the 
amount ascertained by dividing the amount of residual capital expendi­
ture referred to in sub-section (1) by—

(a) a number equal to the number of whole years in the estimated 
life of the mine or proposed mine on the mining property, or, if 
there is more than one such mine, of the mine that has the longer 
or longest estimated life, as at the end of the year of income; or

(b) 5,
whichever number is the less.

“ (3) Unless the taxpayer makes an election under sub-section (4) in 
relation to the year of income, the amount, or the total of the amounts, of 
the deduction or deductions allowable under this section shall not exceed
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an amount equal to so much of the assessable income of the year of in­
come as remains after deducting all allowable deductions, other than de­
ductions allowable under this section or under section 122J, and, where 
the total of the amounts of 2 or more deductions that would be allowable 
under this section but for this sub-section exceeds the maximum amount 
determined in accordance with this sub-section, those deductions shall 
be reduced respectively by amounts proportionate to those deductions 
and equal in total to the excess.

“ (4) A taxpayer may elect, in relation to a year of income specified 
in the election, that sub-section (3) shall not apply in respect of the tax­
payer.

“ (5) Where, having regard to the information in his possession, the 
Commissioner is not satisfied that the estimated life of a mine or a 
proposed mine as made by the taxpayer is a reasonable estimate, the 
estimated life shall, for the purposes of sub-section (2), be taken to be 
such period as the Commissioner considers reasonable. ” .

15. Section 122M of the Principal Act is amended by inserting in Elections, 
sub-paragraph (iii) of paragraph (b), after the figures and letter 
“  122D” , the figures and letters “ , 122DB” .

16. Section 122n  of the Principal Act is amended by inserting in sub- Deductions 
section (3), after the figures and letter “ 122D, ”, the words “ sub-section n°l ,.
(3) of section 122DB” . " o t h e r

provisions.

17. Section 123 of the Principal Act is amended— interpret-
(a) by inserting in sub-section (1), before the definition of “ pet­

roleum” , the following definition:—
“ ‘housing and welfare facilities’ means—

(a) residential accommodation;
(b) health, education, recreational or other similar 

facilities;
(c) facilities for the provision of meals; and
(d) works carried out directly in connexion with resi­

dential accommodation or in connexion with fa­
cilities of a kind mentioned in paragraph (b) or
(c), including works for the provision of water, 
light, power, access or communications; ” ;

(b ) by inserting after sub-section (1) the following sub-section:—
“ ( l A)  In this Division, a reference to a railway, road, pipe­

line or other facility shall be read as including a reference to a 
port facility or other facility for ships.” ; and

(c) by omitting from sub-section (2) the words “ but as not includ­
ing a reference to expenditure in respect of railway rolling stock,

Authorised Version C2004A01634



No. 205 Income Tax Assessment Amendment {No. 3) 1976

Application 
of Division.

Deduction of 
expenditure.

road vehicles, ships or port facilities or other facilities for ships” 
and substituting the following words and paragraphs:—

“ but as not including a reference to expenditure in respect 
of—

(d) railway rolling stock, road vehicles or ships; or
(e) housing and welfare facilities, or works for the provision 

of water, light or power, in connexion with a port facility 
or other facility for ships ’ ’.

18. Section 123 A of the Principal Act is amended—
(a) by inserting in sub-section (1), after the words “ acquired for 

use”, the words “ in Australia” ;
(b) by inserting in sub-section ( lA ), after the words “ acquired for 

use ’ ’, the words ‘ ‘ in Australia ’ ’; and
(c) by inserting after sub-section ( lB) the following sub-sections:—

“ (1C) This Division does not apply, in relation to a taxpayer, 
to capital expenditure incurred by the taxpayer on, or by way of 
contribution to capital expenditure of another person on, a port 
facility or other facility for ships unless—

(a) the expenditure was or is incurred after 17 August 1976; 
and

(b) the expenditure has not been allowed, and will not be al­
lowable, as a deduction, and has not been, and will not 
be, taken into account in ascertaining the amount of an 
allowable deduction, from the assessable income of the 
taxpayer of any year of income under any provision of 
this Act other than a provision of this Division.

“ (ID) In determining whether paragraph (b) of sub-section 
(1C) applies in relation to capital expenditure incurred by a tax­
payer, the provisions of sub-section (1) of section 123E shall be 
disregarded.” .

19. Section 123B of the Principal Act is amended—
(a) by omitting from sub-section (1) the word “ Where” and substi­

tuting the words “ Subject to sections 123BA and 123BB, 
where” ;

(b) by omitting from the end of sub-paragraph (i) of paragraph (a) 
of sub-section (1) the word “ o r”;

(c) by inserting after sub-paragraph (ii) of paragraph (a) of sub­
section (1) the following word and sub-paragraph:—

“ ; or (iii) was or is incurred after 17 August 1976” ; and
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(d ) by inserting in paragraph (b) of sub-section (1), after the words 
“ after 17 September 1974” , the words “ and on or before 17 
August 1976”.

20. Section 123BA of the Principal Act is amended by omitting from Election in 
sub-section (1) the words “ paragraph (a) of sub-section (1 )” and sub- ^ ^ nt0 
stituting the words “ sub-paragraph (i) or (ii) of paragraph (a) of sub- expenditure, 
section (1 )” .

21. After section 123BA of the Principal Act the following section is 
inserted:—

“ 123BB. (1) Where, after 17 August 1976, a taxpayer has incurred Election in
or incurs capital expenditure to which this Division applies, the taxpayer relatio“ to
may, subject to this section, elect that this section shall apply in respect of incurred
that expenditure. after 17r  August 1976.

“ (2) An election under this section shall be made in writing signed 
by or on behalf of the taxpayer and shall be delivered to the Com­
missioner on or before the last day for the furnishing of the taxpayer’s re­
turn of income of the first year of income in which the facility in respect 
o f which the expenditure was or is incurred was, after the incurring of the 
expenditure, used primarily and principally for a purpose referred to in 
section 123A, or within such further time as the Commissioner allows.

“ (3) Where an election is made under this section in relation to any 
expenditure, paragraph (a) of sub-section (1) of section 123b does not 
apply in relation to that expenditure but, subject to sub-section (2) of 
that section, that expenditure shall be deemed to be expenditure to 
which paragraph (b) of that sub-section applies. ” .

22. Section 124AB of the Principal Act is amended by inserting in Purchase of 
paragraph (a) of sub-section (3), before the words “ residual capital prospecting 
expenditure ” , the words “ residual previous capital expenditure or the” , rightsor6

information.

23. Section 124AC of the Principal Act is amended by omitting sub- Residual
sections (1) and (2) and substituting the following sub-sections: — capitalUS

“ (1) For the purposes of this Division, but subject to the succeeding exPendlture- 
provisions of this section, the residual previous capital expenditure of a 
taxpayer as at the end of a year of income (in this section referred to as 
the ‘relevant year of income ’) shall be ascertained by deducting from the 
sum of—

(a) the amount of allowable capital expenditure (other than allow­
able capital expenditure to which paragraph (b) applies) 
incurred by the taxpayer on or before 17 August 1976 and be­
fore the end of the relevant year of income; and
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(b) any amount of allowable capital expenditure that is deemed by 
sub-section (2) to have been incurred by the taxpayer in the rel­
evant year of income or in a preceding year of income,

the following amounts: —
(c) any part of the expenditure included in that sum that—

(i) has been allowed or is allowable as a deduction under 
section 124AD from the assessable income of a year of in­
come preceding the relevant year of income; or

(ii) was incurred on property (not being property in respect 
of which a notice has been duly given to the Com­
missioner under section 124AB by the taxpayer and a 
person who acquired the last-mentioned property from 
the taxpayer) that has been disposed of, lost or destroyed 
or the use of which by the taxpayer for the purposes of 
carrying on prescribed petroleum operations has been 
otherwise terminated, and has not been allowed and is 
not allowable as a deduction from the assessable income 
of any year of income that ended before the year of in­
come in which the disposal, loss, destruction or termin­
ation of use took place;

(d) the sum of so much of any amounts specified in notices duly 
given to the Commissioner under section 124AB in relation to 
the acquisition from the taxpayer, during the relevant year of in­
come or a preceding year of income, of a petroleum prospecting 
or mining right or petroleum prospecting or mining information 
as is attributable to expenditure that would, but for this para­
graph, be included in the residual previous capital expenditure 
of the taxpayer as at the end of the relevant year of income; and

(e) the amounts of subsidy received by the taxpayer in respect of 
expenditure incurred after 17 September 1974 (other than 
expenditure incurred before 1 July 1976 in pursuance of a con­
tract made on or before 17 September 1974, being a contract 
under which property was to be acquired by, or work was to be 
performed for, the taxpayer) being amounts received before or 
during the relevant year of income under agreements entered 
into under an Act relating to the search for petroleum, reduced 
by any amounts of such subsidy repaid by the taxpayer before or 
during the relevant year of income.

“ (2) W here-
(a) on or before 17 August 1976—

(i) the taxpayer incurred allowable capital expenditure on 
property the use of which by the taxpayer for the pur­
poses of carrying on prescribed petroleum operations 
has, before the relevant year of income, been terminated;
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(ii) the taxpayer, otherwise than in carrying on prescribed 
petroleum operations, incurred expenditure of a capital 
nature on property, being expenditure that would have 
been allowable capital expenditure if it had been in­
curred in carrying on such operations; and

(b) the property has, after 17 September 1974, come into use by the 
taxpayer for purposes for which allowable capital expenditure 
may be incurred,

so much of that expenditure as the Commissioner determines shall be 
deemed to have been incurred by the taxpayer in respect of that prop­
erty, during the year of income in which the property so came into use by 
the taxpayer, for the purposes for which the property so came into use.”.

24. Section 124AD of the Principal Act is amended— Deduction of
residual

(a) by inserting after the word “ residual” (wherever occurring) the previous
w ord  ‘ ‘ previous ’ capital

r  expenditure.
(b) by inserting in sub-section (2), after the words “petroleum 

field” , the words “ or proposed petroleum field” ;
(c) by inserting in sub-section (3), after the words “ otherwise than 

under this section”, the word and figures, “ , section 124ADB”; 
and

(d) by inserting in sub-section (4), after the words “ under this sec­
tion” (wherever occurring), the word and figures “ , section 
124ADB” .

25. After section 124AD of the Principal Act the following sections 
are inserted: —

“ 124ADA. (1) For the purposes of this Division, but subject to the Residual 
succeeding provisions of this section, the residual capital expenditure of caPltai 
a taxpayer as at the end of a year of income (in this section referred to as ™ 
the ‘relevant year of income ’) shall be ascertained by deducting from the 
sum of—

(a) the amount of allowable capital expenditure (other than allow­
able capital expenditure to which paragraph (b) applies) 
incurred by the taxpayer after 17 August 1976 and before the 
end of the relevant year of income; and

(b) any amount of allowable capital expenditure that is deemed by 
sub-section (2) to have been incurred by the taxpayer in the rel­
evant year of income or in a preceding year of income,

the following amounts: —
(c) any part of the expenditure included in that sum that—

(i) has been allowed or is allowable as a deduction under 
section 124ADB from the assessable income of a year of 
income preceding the relevant year of income; or

1976 Income Tax Assessment Amendment {No. 3) No. 205
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(ii) was incurred on property (not being property in respect 
of which a notice has been duly given to the Com­
missioner under section 124AB by the taxpayer and a 
person who acquired the last-mentioned property from 
the taxpayer) that has been disposed of, lost or destroyed 
or the use of which by the taxpayer for the purposes of 
carrying on prescribed petroleum operations has been 
otherwise terminated, and has not been allowed and is 
not allowable as a deduction from the assessable income 
of any year of income that ended before the year of 
income in which the disposal, loss, destruction or termin­
ation of use took place; and

(d) the sum of so much of any amounts specified in notices duly 
given to the Commissioner under section 124AB in relation to 
the acquisition from the taxpayer, during the relevant year of 
income or a preceding year of income, of a petroleum prospect­
ing or mining right or petroleum prospecting or mining informa­
tion as is attributable to expenditure that would, but for this 
paragraph, be included in the residual capital expenditure of the 
taxpayer as at the end of the relevant year of income.

“ (2) W here-
(a) after 17 August 1976—

(i) the taxpayer has incurred allowable capital expenditure 
on property the use of which by the taxpayer for the pur­
poses of carrying on prescribed petroleum operations 
has, before the relevant year of income, been terminated; 
or

(ii) the taxpayer has, otherwise than in carrying on 
prescribed petroleum operations, incurred expenditure 
of a capital nature on property, being expenditure that 
would have been allowable capital expenditure if it had 
been incurred in carrying on such operations; and

(b) the property has come into use by the taxpayer for purposes for 
which allowable capital expenditure may be incurred,

so much of that expenditure as the Commissioner determines shall be 
deemed to have been incurred by the taxpayer, in respect of that prop­
erty, during the year of income in which the property so came into use by 
the taxpayer for the purposes for which the property so came into use.

“ (3) Nothing contained in section 122N prejudices the operation of 
sub-section (2).

“ 124ADB. (1) Where, as at the end of the year of income, there is, in 
relation to a taxpayer, an amount of residual capital expenditure, an 
amount ascertained in accordance with this section is an allowable 
deduction.
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“ (2) Subject to sub-section (3), the deduction allowable is the 
amount ascertained by dividing the amount of residual capital expendi­
ture referred to in sub-section (1) by a number equal to the number of 
whole years in the estimated life of the petroleum field or proposed pet­
roleum field as at the end of the year of income or by 5, whichever 
number is the less.

“ (3) The amount of the deduction, or the total of the amounts of the 
deductions, allowable under this section shall not exceed an amount 
equal to so much of the assessable income of the taxpayer of the year of 
income as remains after deducting from that assessable income all de­
ductions allowable otherwise than under this section and section 124AH 
in respect of that assessable income and, where the total of the amounts 
of 2 or more deductions that would be allowable under this section but 
for this sub-section exceeds the maximum amount determined in accord­
ance with this sub-section, those deductions shall be reduced respec­
tively by amounts proportionate to those deductions and equal in total to 
the excess.

“ (4) Where, having regard to the information in his possession, the 
Commissioner is not satisfied that the estimated life of a petroleum field 
or proposed petroleum field as made by the taxpayer is a reasonable esti­
mate, the estimated life shall, for the purposes of sub-section (2), be 
taken to be such period as the Commissioner considers reasonable. ” .

26. Section 124AF of the Principal Act is amended by inserting after 
the figures and letters “ 124AD” (wherever occurring) the figures and 
letters “ , 124ADB”.

1976 Income Tax Assessment Amendment (No. 3) No. 205

27. Section 124AH of the Principal Act is amended—

(a) by omitting sub-section (2) and substituting the following sub­
section:—

“ (2) A deduction is not allowable under this section in any 
year of income in respect of expenditure incurred on or before 
17 August 1976 (including expenditure incurred on or before 
that date that is deemed, by virtue of sub-section (4), to be in­
curred during that year of income) unless, in the year of income, 
the taxpayer derives assessable income from petroleum, and the 
amount of the deduction in respect of that expenditure shall not 
exceed the amount remaining after deducting from that assess­
able income from petroleum all allowable deductions (other 
than deductions under this section) in respect of that assessable 
income.” ;

(b) by inserting in sub-section (3), after the figures and letters 
“ 124AD, ” , the figures and letters “ 124ADB, ” ;

Deductions
of
unrecouped
previous
capital
expenditure.

Exploration
ana
prospecting
expenditure.
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(c) by omitting sub-section (4) and substituting the following sub­
sections: —

“ (4) Where the amount of the expenditure of the kind 
referred to in sub-secion (1) that was incurred during the year of 
income, being expenditure incurred on or before 17 August 
1976 (including any expenditure incurred on or before that date 
that is deemed to have been incurred during the year of income 
by any previous application or applications of this sub-section), 
exceeds the amount of the deduction allowable under this sec­
tion in respect of that expenditure in respect of the year of 
income, the excess amount shall, for the purposes of sub-section 
(1), be deemed to have been incurred by the taxpayer during 
the first subsequent year of income in which the taxpayer derives 
assessable income from petroleum.

“ (4A) The amount of the deduction allowable under this sec­
tion in respect of expenditure incurred during the year of 
income, being expenditure incurred after 17 August 1976, shall 
not exceed an amount equal to so much of the assessable income 
of the year of income as remains after deducting all allowable 
deductions, other than deductions allowable under this section 
in respect of expenditure incurred after that date.

“ (4B) Where the amount of the expenditure of the kind 
referred to in sub-section (1) that was incurred during the year 
of income, being expenditure incurred after 17 August 1976 
(including any expenditure incurred after that date that is 
deemed to have been incurred during the year of income by any 
previous application or applications of this sub-section), exceeds 
the amount of the deduction allowable under this section in 
respect of that expenditure in respect of the year of income, the 
excess amount shall, for the purposes of sub-section (1), be 
deemed to have been incurred by the taxpayer during the first 
subsequent year of income in which the taxpayer derives assess­
able income.

“ (4C) A deduction is not allowable under this section in 
respect of expenditure incurred during the year of income, being 
expenditure incurred after 17 August 1976, unless—

(a) the Commissioner is satisfied that, during the year of 
income, the taxpayer carried on, or proposed to carry on, 
prescribed petroleum operations; or

( b) the Commissioner is satisfied that—
(i) during the year of income, the taxpayer carried 

on a business of, or a business that included, ex­
ploration or prospecting in Australia for the pur­
pose of discovering petroleum; and
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(ii) the expenditure was necessarily incurred in carry­
ing on that business.

(d) by inserting in sub-section (5), after the words “ in sub-section
(4 )” , the word and figure “ or (4B)”; and

(e) by omitting from paragraph (a) of sub-section (5) the words 
“ under sub-section (4 )” and substituting the words “ under that 
sub-section”.

28. Section 124AM of the Principal Act is amended by omitting sub 
section (4) and substituting the following sub-section:

Disposal,
loss,
destruction— — u c s u  u n io n

(4) The amount of the deduction, or the sum of the amounts of the °errmination 
deductions, allowable under sub-section (3) in respect of the year of ofuseof 
income in relation to property— property.

(a) that was disposed of, lost or destroyed on or before 17 August 
1976; or

(b) the use of which by the taxpayer for the purposes mentioned in 
sub-section (1) was otherwise terminated on or before that date,

shall not exceed the amount remaining after deducting from the assess­
able income from petroleum derived by the taxpayer in the year of 
income all deductions allowable otherwise than under this Division in 
respect of that assessable income. ’ ’.

2 9 . Section 124A N  of the Principal Act is amended— Double
deductii

(a) by inserting in sub-section (2), after the word and figures “ sec­
tion 122C” , the words “ or sub-section (2 ) of section 122DA” ; 
and

(b) by omitting from sub-section (3) the words “ sub-section (1) of 
section 124AF, sub-section (2 ) of section 124AH” and substitut­
ing the words “ sub-section (3) of section 124ADB, sub-section 
( 1) of section 124AF, sub-section (2) or (4A) of section 124AH” .

30. Section 124AR of the Principal Act is amended by inserting in Reduction of
the definition of “ prescribed deduction” in sub-section (1), after the allowable f x ' } deductions
figures and letters “ 124AD,” , the figures and letters “ 124ADB,”  where

declarations 
lodged under 
section 77D.

3 1 . Section 159 of the Principal Act is amended by adding at the end interpret- 
thereof the following sub-section: — atl0n·

“ (5) For the purposes of sub-section(4)—
(a) a reference to stock that has been redeemed shall be construed 

as including a reference to stock that is deemed by section 27a 
of the Loan (Drought Bonds) Act 1969 to have been redeemed; 
and
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Deductions 
in respect of 
Drought 
Bonds.

Other
redemptions 
—liability of 
holder to pay 
income tax 
equal to tax 
saved.

Interpret­
ation.

(b) an amount equal to the amount of that stock shall be deemed to 
have been included in the asessable income of the year of in­
come of the taxpayer who held the stock and to have been so in­
cluded under section 15 9b for the reason that stock included in 
the original parcel has become redeemable. ” .

32. Section 159a of the Principal Act is amended by adding at the 
end of sub-section (10) the words “ other than deductions under Division 
16C”.

33. Section 159c of the Principal Act is amended by inserting after 
sub-section (3) the following sub-section: —

“ (3A) This section does not apply in respect of stock that, by virtue 
of section 27A of the Loan (Drought Bonds) Act 1969, is deemed to have 
been redeemed.” .

34. After section 159G of the Principal Act the following Division is 
inserted: —

“Division 16C—Income Equalization Deposits

“ 159GA. (1) In this Division, unless the contrary intention 
appears—

‘conversion deposit’ means a deposit that is deemed to have been 
made by virtue of section 12 of the Loan (Income Equalization 
Deposits) Act 1976;

‘deposit’ means a deposit made in pursuance of the Loan (Income 
Equalization Deposits) Act 1976 and includes a conversion de­
posit;

‘depositor’, in relation to a deposit, means the person who made, or 
is deemed by virtue of section 159GB to have made, the deposit;

‘drought bonds’ means stock issued under the name of Drought 
Bonds in pursuance of the Loan (Drought Bonds) Act 1969;

‘gross receipts from primary production’, in relation to a taxpayer in 
relation to a year of income, means—

(a) so much of the assessable income of the taxpayer of that 
year of income as was derived from the carrying on by 
him in Australia of a business of primary production, 
other than amounts in respect of trading stock on hand or 
amounts derived by the taxpayer in the capacity of a trus­
tee;

(b) if the taxpayer is a partner in a partnership (in addition 
to any amount included in his gross receipts from pri­
mary production by virtue of paragraph (a) by reason of 
the carrying on by him of a business otherwise than as a 
partner or by virtue of paragraph ( c ) )—
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(i) in the case where the whole of the assessable in­
come of the partnership, calculated as if the part­
nership were a taxpayer, of that year of income 
was derived from the carrying on in Australia of a 
business of primary production—the amount that 
bears the same proportion to an amount that 
would, in accordance with paragraph (a), be the 
gross receipts from primary production of the 
partnership, in relation to that year of income, if 
the partnership were a taxpayer as the individual 
interest of the partner in the net income of the 
partnership, or in the partnership loss, in respect 
of that year of income bears to that net income or 
partnership loss, as the case may be; or

(ii) in any other case—so much of an amount that 
would, in accordance with paragraph (a), be the 
gross receipts from primary production of the 
partnership, in relation to that year of income, if 
the partnership were a taxpayer as the Com­
missioner considers reasonable; and

(c) if the taxpayer is a beneficiary presently entitled to a 
share of the net income of a trust estate (being income 
that includes income derived by the trust estate from the 
carrying on by the trustee in Australia of a business of 
primary production), in addition to any amount included 
in his gross receipts from primary production by virtue of 
paragraph (a) or (b), so much as the Commissioner con­
siders reasonable of the amount that would in accord­
ance with paragraph (a) or (b), or of the sum of the 
amounts that would in accordance with those para­
graphs, be the gross receipts from primary production of 
the trust estate, in relation to that year of income, if the 
trust estate were a taxpayer;

‘relevant period’ means—
(a) in relation to the year of income that ended on 30 June

1976— the period commencing on the date of commence­
ment of the Loan (Income Equalization Deposits) Act 
1976 and ending on 31 January 1977;

(b) in relation to the year of income that ends on 30 June
1977— the period commencing on 1 February 1977 and 
ending 2 months after the end of the year of income; and

(c) in relation to any subsequent year of income—the period 
of 12 months ending 2 months after the end of the year of 
income.

“ (2) For the purposes of the definition o f ‘gross receipts from pri­
mary production ’ in sub-section (1), the assessable income of a taxpayer
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Beneficiary 
in trust 
estate.

of a year of income in relation to which any of the following provisions of 
this Act is’ applicable in relation to the taxpayer, namely, section 26B, 
section 26BA, section 36, section 36AAA and section 36AA, shall be taken 
to be the amount that would have been that assessable income if none of 
those provisions was so applicable.

“ (3) For the purposes of this Division—
(a) an unrecouped deduction shall be deemed to exist in respect of a 

deposit made by a taxpayer if a deduction has been allowed or is 
allowable to the taxpayer under this Division in respect of the 
deposit and the amount of the deduction exceeds the amount, or 
the sum of the amounts, included in the assessable income of the 
taxpayer of any year of income in pursuance of this Division by 
reason that any part or parts of the deposit has or have become 
repayable; and

(b) the amount of the unrecouped deduction shall be deemed to be 
the amount of the excess referred to in paragraph (a).

“ (4) For the purposes of sub-section (3), a deduction equal to the 
amount of any conversion deposit that is deemed to have been made by 
a taxpayer shall be deemed to have been allowed to the taxpayer under 
this Division in respect of the deposit.

“ 159GB. ( 1) For the purposes of this Division, a beneficiary who is 
presently entitled to a share of the income derived by a trust estate dur­
ing a year of income of the beneficiary shall be deemed to have carried 
on in Australia a business of primary production during the whole or a 
part of that year of income if—

(a) during the whole or a part of that year of income the trustee of 
the trust estate carried on in Australia a business of primary pro­
duction in his capacity as trustee of that trust estate; and

(b) the share of that income of the trust estate to which the benefici­
ary is presently entitled includes a share of so much of the in­
come of the trust estate as is derived from that business of pri­
mary production.

“ (2) W here-
(a) a trustee of an eligible trust estate has, during the period that is 

the relevant period in relation to a year of income of a benefici­
ary who was presently entitled to a share of the income derived 
by the trust estate during that year of income but was under a 
legal disability, made a deposit on behalf of the beneficiary; and

(b) the beneficiary is deemed, by virtue of sub-section (1) in its ap­
plication in relation to that trust estate, to have carried on in 
Australia a business of primary production during the whole or 
a part of that year of income,

then, for the purposes of this Division, the deposit shall be deemed to 
have been made by the beneficiary and not by the trustee and shall be

Authorised Version C2004A01634



1976 Income Tax Assessment Amendment (No. 3) No. 205

deemed to have been so made by the beneficiary at the time when it was 
made by the trustee.

“ (3) For the purposes of this section, a trust estate is an eligible trust 
estate if the trust resulted from—

(a) a will, a codicil or an order of a court that varied or modified the 
provisions of a will or codicil; or

(b) an intestacy or an order of a court that varied or modified the 
application, in relation to the estate of a deceased person, of the 
provisions of the law relating to the distribution of the estates of 
persons who die intestate.

“ 159GC. (1) Deductions are allowable in accordance with this sec- Deductions
tion in relation to deposits made in pursuance of the Loan (Income in respect of i i ' Income
Equalization Deposits) Act 1976. Equalization

Deposits.
“ (2) Subject to the succeeding provisions of this section, a deduction 

is allowable under this section to a taxpayer in respect of a year of in­
come of the amount of any deposit, or of the sum of the amounts of any 
deposits, made by the taxpayer during the period that is the relevant 
period in relation to that year of income if, during the whole or a part of 
that year of income, the taxpayer carried on in Australia a business of 
primary production.

“ (3) The reference in sub-section (2) to a deposit made by the tax­
payer during the period that is the relevant period in relation to a year of 
income does not include a reference to—

(a) a conversion deposit; or
(b) a deposit or a part of a deposit that has become or becomes re­

payable as a result of—
(i) a declaration made under section 16 of the Loan (In­

come Equalization Deposits) Act 1976 in pursuance of a 
request made under that section not later than the last 
day of that period; or

(ii) a declaration made under section 20 of that Act in conse­
quence of the taxpayer having died, become bankrupt or, 
being a company, commencing to be wound up, not later 
than that day.

“ (4) The deduction allowable to a taxpayer under this section in re­
spect of a year of income shall not exceed—

(a) if a deduction is allowable to the taxpayer in respect of that year 
of income under section 159A—the amount (if any) by which 40 
per centum of the gross receipts from primary production of the 
taxpayer in respect of that year of income exceeds the deduction 
allowable to the taxpayer in respect of that year of income under 
that section; or
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(b) in any other case—40 per centum of those gross receipts from 
primary production.

“ (5) The deduction allowable to a taxpayer under this section in re­
spect of a year of income shall not exceed—

(a) in a case to which paragraph (b) does not apply—$100,000; or
(b) if, at the end of the period that is the relevant period, in relation 

to that year of income—
(i) an unrecouped deduction exists or unrecouped deduc­

tions exist in respect of any conversion deposit or conver­
sion deposits made by the taxpayer before the com­
mencement of, or during, that period or in respect of any 
other deposit or deposits made by the taxpayer before 
the commencement of that period; or

(ii) an unrecouped deduction exists or unrecouped deduc­
tions exist under Division 16B in respect of drought 
bonds issued to the taxpayer,

the amount by which $100,000 exceeds the unrecouped deduc­
tion or the sum of the unrecouped deductions referred to in sub­
paragraphs (i) and (ii).

“ (6) The deduction allowable to a taxpayer under this section in re­
spect of a year of income shall not exceed the amount remaining after 
deducting from the taxable income of the taxpayer in respect of that year 
of income so much of that taxable income as is derived from income 
from property.

“ (7) The reference in sub-section (6) to the taxable income of the 
taxpayer in respect of a year of income is a reference to the amount that, 
apart from any deduction under this Division, would be that taxable in­
come.

“ (8) Where a deduction calculated in accordance with the preced­
ing provisions of this section would be less than $ 100, no deduction is al­
lowable.

“ (9) Where a deduction calculated in accordance with the preced­
ing provisions of this section would be more than $ 100 but would not be 
a multiple of $100, the deduction allowable is $100 plus $100 for each 
complete $100 by which the deduction, as so calculated, would exceed 
$100.

“ (10) In the application of this section in a case where, by reason of 
sub-section (4), (5), (6) Or (9), a deduction otherwise allowable in re­
spect of 2 or more deposits cannot be allowed in full, amounts in respect 
of those deposits shall be included in the deduction in the order in which 
the deposits were made until the maximum deduction allowable is 
reached.
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“ 159GD. (1) W here-
(a) the whole or a part of a deposit has become repayable—

(i) as a result of a declaration made under section 16 of the 
Loan (Income Equalization Deposits) Act 1976 in pursu­
ance of a request made under that section; or

(ii) in consequence of a request made under section 17 of 
that Act; and

(b) immediately before the request was made there was an 
unrecouped deduction in respect of the deposit,

there shall be included in the assessable income of the depositor of the 
year of income in which the request was made—

(c) where the whole of the deposit, or so much of the deposit as has 
not previously become repayable, has become repayable in 
consequence of the request—an amount equal to the amount of 
the unrecouped deduction; or

(d) where part only of the deposit, or of so much of the deposit as 
has not previously become repayable, has become repayable in 
consequence of the request—the amount by which the amount of 
the unrecouped deduction exceeds so much of the deposit as has 
not become repayable.

“ (2) W here-
(a) the whole or a part of a deposit has become repayable as a result 

of a declaration made under section 20 of the Loan (Income 
Equalization Deposits) Act 1976 in consequence of the depositor 
having died, become bankrupt or, being a company, commenc­
ing to be wound up, after the end of the relevant period in which 
the deposit was made; and

(b) immediately before the depositor died, became bankrupt or 
commenced to be wound up, as the case may be, there was an 
unrecouped deduction in respect of the deposit,

there shall be included in the assessable income of the depositor of the 
year of income in which the depositor died, became bankrupt or com­
menced to be wound up an amount equal to the amount of the 
unrecouped deduction.

“ (3) Section 101A does not apply in relation to any amount received 
by the trustee of the estate of a deceased person being an amount consist­
ing of a deposit or a part of a deposit made by the deceased person that 
has become repayable.” .

35. (1) Section 170 of the Principal Act is amended—
(a) by inserting in sub-section (10), after the figures and letters 

“ 124AQ,” , the words “ Division 16C of Part III,” ; and
(b) by omitting from sub-section (13) the words “ , section 105AAA 

or section 106C” and substituting the words “ or section 
105AAA” .

Unrecouped 
deduction 
included in 
assessable 
income on 
deposit 
becoming 
repayable.

Amendment 
of assess­
ments.
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(2) The amendment made by paragraph (1) (b) applies to assess­
ments in respect of income of the year of income that commenced on 1 
July 1976 and in respect of income of all subsequent years of income.

36. Section 221YA of the Principal Act is amended by adding at the 
end thereof the following sub-section: —

“ (5) For the purposes of the application of the definition o f ‘pro­
visional income’ in sub-section (1) in relation to a year of income of a 
taxpayer whose taxable income of the next preceding year of income, by 
virtue of the application of any of the provisions of Division 16C of Part 
III, was greater or less than it would have been but for the application of 
that Division, the taxable income of the taxpayer of that next preceding 
year of income shall be deemed to be the amount that would have been 
that taxable income but for the application of that Division. ” .

37. (1) Section 34 of the Income Tax Assessment Act 19753 is 
amended by omitting sub-section (2) and substituting the following sub­
section:—

“ (2) The amendment made by sub-section (1) applies in respect of 
expenditure incurred by a taxpayer on or after Papua New Guinea 
independence day other than—

(a) expenditure incurred before 1 July 1976 in pursuance of a con­
tract made before 22 May 1975, being a contract under which 
property was to be acquired by, or work was to be performed 
for, the taxpayer;

(b) expenditure (not being expenditure referred to in paragraph 
(a)) incurred before 1 July 1978 on exploration or prospecting 
for minerals in pursuance of an authority, licence, permit or 
right to explore or prospect for minerals granted to the taxpayer 
by the Government of Papua New Guinea before Papua New 
Guinea independence day; or

(c) expenditure (not being expenditure referred to in paragraph (a) 
or (b)) incurred before 1 July 1978 on exploration or prospect­
ing for minerals in pursuance of an authority, licence, permit or 
right to explore or prospect for minerals granted to a person 
other than the taxpayer by the Government of Papua New 
Guinea before Papua New Guinea independence day, being ex­
ploration or prospecting for minerals in pursuance of—

(i) an agreement entered into before Papua New Guinea 
independence day between the taxpayer and that other 
person; or

(ii) an agreement entered into on or after Papua New 
Guinea independence day and before 1 July 1976 be­
tween the taxpayer and the Government of Papua New 
Guinea, being an agreement entered into in pursuance of 
arrangements made in writing with the Government of
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Papua New Guinea before Papua New Guinea indepen­
dence day.” .

(2) Section 36 of the Income Tax Assessment Act 1975 is amended 
by omitting sub-section (2) and substituting the following sub-section:—

“ (2) The amendment made by sub-section (1) applies in respect of 
expenditure incurred by a taxpayer on or after Papua New Guinea 
independence day other than—

(a) expenditure incurred before 1 July 1976 in pursuance of a con­
tract made before 22 May 1975, being a contract under which 
property was to be acquired by, or work was to be performed 
for, the taxpayer;

(b) expenditure (not being expenditure referred to in paragraph 
(a) ) incurred before 1 July 1978 on exploration or prospecting 
for petroleum in pursuance of an authority, licence, permit or 
right to explore or prospect for petroleum granted to the tax­
payer by the Government of Papua New Guinea before Papua 
New Guinea independence day; or

(c) expenditure (not being expenditure referred to in paragraph (a) 
or (b) ) incurred before 1 July 1978 on exploration or prospect­
ing for petroleum in pursuance of an authority, licence, permit 
or right to explore or prospect for petroleum granted to a person 
other than the taxpayer by the Government of Papua New 
Guinea before Papua New Guinea independence day, being ex­
ploration or prospecting for petroleum in pursuance of—

(i) an agreement entered into before Papua New Guinea 
independence day between the taxpayer and that other 
person; or

(ii) an agreement entered into on or after Papua New 
Guinea independence day and before 1 July 1976 be­
tween the taxpayer and the Government of Papua New 
Guinea, being an agreement entered into in pursuance of 
arrangements made in writing with the Government of 
Papua New Guinea before Papua New Guinea indepen­
dence day.” .
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