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New Business Tax System
(Consolidation) Act (No. 1) 2002

No. 68, 2002

An Act about income tax to implement a New
Business Tax System, and for related purposes

[Assented to 22 August 2002]
The Parliament of Australia enacts:

1 Short title

This Act may be cited as the New Business Tax System
(Consolidation) Act (No. 1) 2002.
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2 Commencement

This Act commences on the day on which the New Business Tax
System (Consolidation, Value Shifting, Demergers and Other
Measures) Act 2002 receives the Royal Assent.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to itsterms.

4 Amendment of income tax assessments

Section 170 of the Income Tax Assessment Act 1936 does not
prevent the amendment of an assessment made before the
commencement of this section for the purposes of giving effect to
this Act.
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Main consolidation provisions Schedule 1

Schedule 1—Main consolidation provisions

| ncome Tax Assessment Act 1997

1 Section 405-50 (link note)
Repeal the link note, substitute:

[ The next Division is Division 700.]

2 After Part 3-45
Insert:

Part 3-90—Consolidated groups

Division 700—Guide and objects

Table of sections

Guide

700-1 What this Part is about
700-5 Overview of this Part

Objects
700-10  Objects of this Part

Guide

700-1 What thisPart is about

This Part allows certain groups of entitiesto be treated as single
entities for income tax purposes.

Following a choice to consolidate, subsidiary members are treated
as part of the head company of the group rather than as separate
income tax identities. The head company inherits their income tax
history when they become subsidiary members of the group. On
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Schedule 1 Main consolidation provisions

ceasing to be subsidiary members, they take with them an income
tax history that recognises that they are different from when they
became subsidiary members.

Thisis supported by rules that:

(@) set the cost for income tax purposes of assets that
subsidiary members bring into the group; and

(b) determine the income tax history that is taken into
account when entities become, or cease to be,
subsidiary members of the group; and

(c) deal with the transfer of tax attributes such as
losses and franking credits to the head company
when entities become subsidiary members of the

group.

700-5 Overview of this Part

(1) Thesingle entity rule determines how the income tax liability of a
consolidated group will be ascertained. The basic principleis
contained in the Core Rulesin Division 701.

(2) Essentially, aconsolidated group consists of an Australian resident
head company and all of its Australian resident wholly-owned
subsidiaries (which may be companies, trusts or partnerships).
Special rules apply to foreign-owned groups with no single
Australian resident head company.

(3) An €ligible wholly-owned group becomes a consolidated group
after notice of achoice to consolidate is given to the
Commissioner.

(4) ThisPart also contains rules which set the cost for income tax
purposes of assets of entities when they become subsidiary
members of a consolidated group and of membership interestsin
those entities when they cease to be subsidiary members of the

group.

(5) Certain tax attributes (such aslosses and franking credits) of
entities that become subsidiary members of a consolidated group
are transferred under this Part to the head company of the group.
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Main consolidation provisions Schedule 1

These tax attributes remain with the group after an entity ceases to
be a subsidiary member.

[Thisisthe end of the Guide]

Objects

700-10 Objectsof thisPart

The objects of this Part are:
(a) to prevent double taxation of the same economic gain

realised by a consolidated group; and

(b) to prevent adouble tax benefit being obtained from an

economic loss realised by a consolidated group; and

(c) to provide a systematic solution to the prevention of such

double taxation and double tax benefits that will:
(i) reduce the cost of complying with this Act; and
(ii) improve business efficiency by removing complexities
and promoting simplicity in the taxation of
wholly-owned groups.

Division 701—Corerules

Table of sections

Common rule

701-1

Single entity rule

Head company rules

701-5 Entry history rule

701-10  Cost to head company of assets that entity bringsinto group

701-15  Cost to head company of membership interestsin entity that leaves group

701-20  Cost to head company of assets consisting of certain liabilities owed by
entity that leaves group

701-25  Tax-neutral consequence for head company of ceasing to hold assets when
entity leaves group

Entity rules

701-30  Where entity not subsidiary member for whole of income year

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002
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Schedule 1 Main consolidation provisions

701-35

701-40
701-45

701-50

Tax-neutral consequence for entity of ceasing to hold assets when it joins
group

Exit history rule

Cost of assets consisting of liabilities owed to entity by members of the
group

Cost of certain membership interests of which entity becomes holder on
leaving group

Supporting provisions

701-55  Setting the tax cost of an asset

701-60  Tax cost setting amount

701-65  Netincome and losses for trusts and partnerships

Exceptions

701-70  Adjustments to taxable income where identities of partiesto arrangement
merge on joining group

701-75  Adjustments to taxable income where identities of partiesto arrangement
re-emerge on leaving group

701-80  Accelerated depreciation

701-85  Other exceptions etc. to the rules

Common rule

701-1 Singleentity rule

(1) If an entity isa”subsidiary member of a*consolidated group for
any period, it and any other subsidiary member of the group are
taken for the purposes covered by subsections (2) and (3) to be
parts of the *head company of the group, rather than separate
entities, during that period.

Head company core purposes

(2) The purposes covered by this subsection (the head company core
purposes) are:
(&) working out the amount of the *head company’ s liability (if

any) for income tax calculated by reference to any income
year in which any of the period occurs or any later income
year; and

(b) working out the amount of the head company’ sloss (if any)

of aparticular *sort for any such income year.

6 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002



Main consolidation provisions Schedule 1

Note: The single entity rule would affect the head company’ sincome tax
liability calculated by reference to income years after the entity ceased
to be amember of the group if, for example, assets that the entity held
when it became a subsidiary member remained with the head
company after the entity ceased to be a subsidiary member.

Entity core purposes

(3) The purposes covered by this subsection (the entity core purposes)
are:

(&) working out the amount of the entity’ sliability (if any) for
income tax calculated by reference to any income year in
which any of the period occurs or any later income year; and

(b) working out the amount of the entity’ sloss (if any) of a
particular *sort for any such income year.

Note: An assessment of the entity’ s liability calculated by referenceto
income tax for a period when it was not a subsidiary member of the
group may be made, and that tax recovered from it, even whileitisa
subsidiary member.

What is a sort of |oss?

(4) Each of these paragraphs identifies a sort of loss:
(@) "tax loss;
(b) *filmloss;
() "net capital loss;
(d) overal foreign lossin respect of interest income (within the
meaning of section 160AFD of the Income Tax Assessment
Act 1936);

(e) overal foreign lossin respect of modified passive income
(within the meaning of that section);

(f) overal foreign lossin respect of offshore banking income
(within the meaning of that section);

(g) overal foreign lossin respect of other assessable foreign
income (within the meaning of that section).

This subsection lists all the sorts of loss.

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 7



Schedule 1 Main consolidation provisions

Head company rules

701-5 Entry history rule

For the head company core purposesin relation to the period after
the entity becomes a*subsidiary member of the group, everything
that happened in relation to it before it became a subsidiary
member is taken to have happened in relation to the *head
company.

Note: Other provisions of this Part may affect the tax history that isinherited

(e.g. asset cost base history is affected by section 701-10 and tax loss
history is affected by Division 707).

701-10 Cost to head company of assetsthat entity bringsinto group

(D)

)

©)

(4)

®)

This section has effect for the head company core purposes when
the entity becomes a *subsidiary member of the group.

Assets to which section applies

This section appliesin relation to each asset that becomes an asset
of the "head company because subsection 701-1(1) (the single
entity rule) applies.

Object

The abject of this section (and Division 705 which relatestoiit) is
to recognise the cost to the "head company of such assets as an
amount reflecting the group’ s cost of acquiring the entity.

Setting tax cost of assets

Each asset’s "tax cost is set at the time the entity becomes a
*subsidiary member of the group at the asset’s "tax cost setting
amount.

Multiple setting of tax cost for same trading stock

However, if:
(@) theasset is*trading stock; and
(b) the asset’s "tax cost is set by this section at more than one

time (each of which is a setting time) for the same income
yedr,
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Main consolidation provisions Schedule 1

then, except where subsection (6) applies, only the amount at
which the tax cost is set at the last of the setting timesisto be taken
into account.

(6) If:

(a) the "head company’s *terminating value for the asset; or

(b) the *value of the asset at the start of the income year;
isrequired to be worked out for one or more occasions when an
entity (whether or not the same entity) ceasesto be a*subsidiary
member of the group in the income year, then the amount at which
the asset’ s "tax cost is set by this subsection at a particular setting
time is only taken into account in working out the head company’s
terminating value for a particular occasion if:

(c) the setting time occurs before the occasion; and

(d) thereisno intervening setting time or occasion.

Excluded assets

(7) If an asset is an excluded asset under subsection 705-35(2), its *tax
cost is not set.

Note: Excluded assets are assets such as entitlements to tax deductions.

701-15 Cost to head company of member ship interestsin entity that
leaves group

(1) If the entity ceases to be a*subsidiary member of the group, this
section has effect for the head company core purposes, so far as
they relate to the income year in which the entity ceasesto be a
subsidiary member or any later income year. However, this section
does not have effect if the entity ceasesto be a subsidiary member
where Subdivision 705-C (about the group joining another
consolidated group) has effect.

Note: This section could have effect, for example, if an entity ceasesto be a
subsidiary member of the group because:

€) it ceases to satisfy the requirements to be a subsidiary member;
or

(b) the head company ceases to satisfy the requirements to be a head
company (thereby bringing the group to an end).

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 9
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Object

(2) The object of this section isto preserve the alignment of the *head
company’ s costs for *“membership interests in each entity and its
assets by recognising, when an entity ceases to be a*subsidiary
member of the group, the cost of those interests as an amount equal
to the cost of the entity’ s assets at that time reduced by the amount
of itsliabilities.

Note: The head company’ s costs for membership interestsin entities was

aligned with the costs of their assets when the entities became
subsidiary members of the group.

Setting tax cost of member ship interests

(3) For each "membership interest that the *head company of the group
holds in an entity that ceases to be a*subsidiary member, the
interest’s “tax cost is set just before the entity ceasesto be a
subsidiary member at the interest’s "tax cost setting amount.

Note: The membership interests would include those that are actually held

by subsidiary members of the group, but which are treated as those of
the head company under the single entity rule.

701-20 Cost to head company of assets consisting of certain
liabilities owed by entity that leaves group

(1) If the entity ceases to be a*subsidiary member of the group, this
section has effect for the head company core purposes, so far as
they relate to the income year in which the entity ceasesto bea
subsidiary member or any later income year.

Assets to which section applies

(2) Thissection appliesin relation to each asset, consisting of a
liability owed by the entity, that becomes an asset of the *head
company because subsection 701-1(1) (the single entity rule)
ceases to apply to the entity when it ceases to be a*subsidiary
member. Thisisaliability that, ignoring that subsection, is owed to
a“member of the group.

10 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002
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Object

(3) The object of this section isto set a cost for the asset to enable
income tax consequences for the "head company in respect of the
asset to be determined.

Setting tax cost of assets

(4) Theasset's *tax cost is set at the time the entity ceasesto be a
*subsidiary member of the group at the asset’s "tax cost setting
amount.

701-25 Tax-neutral consequence for head company of ceasing to
hold assets when entity leaves group

(1) If the entity ceases to be a*subsidiary member of the group, this
section has effect for the head company core purposes, so far as
they relate to the income year in which the entity ceasesto be a
subsidiary member or any later income year.

Assets to which section applies

(2) Thissection appliesin relation to an asset if:
(a) theasset is*trading stock of the "head company; and
(b) the asset becomes an asset of the entity because subsection
701-1(1) (the single entity rule) ceasesto apply to the entity
when it ceases to be a*subsidiary member of the group; and
(c) the asset isnot again an asset of the head company at or
before the end of the income year.

Object

(3) The object of this section isto ensure that there is no income tax
consequence for the "head company in respect of the asset.

Note: In the case of assets other than trading stock, the fact that the head
company ceases to hold them when the single entity rules ceasesto
apply to them would not constitute a disposal or other event having
tax consequences for the head company.

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 11
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Setting cost of trading stock at tax-neutral amount

(4) The asset istaken to be *trading stock of the *head company at the
end of the income year (but not at the start of the next income
year), and its "value at that time is taken to be equal to:

(a) if the asset was trading stock of the head company at the start
of theincome year (including as aresult of its “tax cost being
set)—the asset’ s value at that time; or

(b) if paragraph (a) does not apply and the asset is *livestock that
was acquired by natural increase—the *cost of the asset; or

(c) inany other case—the amount of the outgoing incurred by
the head company in connection with the acquisition of the
asset;

increased by the amount of any outgoing forming part of the cost
of the asset that was incurred by the head company during its
current holding of the asset.

Entity rules

701-30 Where entity not subsidiary member for whole of income
year

Object

(1) The object of this section isto provide for a method of working out
how the entity core rules apply to the entity for periodsin the
income year when the entity is not part of the group. The method
involves treating each period separately with no netting of f
between them.

When section has effect

(2) Thissection has effect for the entity core purposes if:
(&) theentity isa”subsidiary member of the group for some but
not al of an income year; and
(b) there are one or more periodsin the income year (each of
which is a non-membership period) during which the entity
is not a subsidiary member of any *consolidated group.

12 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002
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©)

(4)

©)

(6)

(7)

Tax position of each non-member ship period to be worked out

For every non-membership period, work out the entity’ s taxable
income (if any) for the period, the income tax (if any) payable on
that taxable income and the entity’ sloss (if any) (a
non-membership period loss) of each *sort for the period. Work
them out:
(a) asif the start and end of the period were the start and end of
the income year; and

(b) ignoring the operation of this section in relation to each other
non-membership period (if any).
Note: Other provisions of this Part are to be applied in working out the

taxable income or loss, for example, section 701-40 (Exit history
rule).

Income tax for the financial year

The entity’ sincome tax (if any) for the *financial year concerned is
the total of every amount of income tax worked out for the entity
under subsection (3).

Taxable income for the income year

The entity’ s taxable income for the income year is the total of
every amount of taxable income worked out for the entity under
subsection (3).

The entity’ sincome tax worked out under subsection (4) istaken to
be payable on the entity’ s taxable income for the income year
worked out under subsection (5), even if the amount of the tax
differs from the amount that would be worked out by reference to
that taxable income apart from subsection (5).

Loss for the income year

The entity has aloss of a particular *sort for the income year if and
only if it has a non-membership period loss of that sort for the
non-membership period (if any) ending at the end of the income
year. The amount of the loss for the income year is the amount of
the non-membership period loss.

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 13
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701-35 Tax-neutral consequence for entity of ceasing to hold assets

(D

)

©)

(4)

when it joins group

When the entity becomes a *subsidiary member of the group, this
section has effect for the entity core purposes.

Assets to which section applies

This section appliesin relation to an asset if the asset is "trading
stock of the entity just before it becomes a *subsidiary member of
the group.

Object

The abject of this section isto ensure that there is no income tax

conseguence for the entity in respect of the asset.

Note: In the case of assets other than trading stock, the fact that the entity
ceases to hold them when the single entity rule begins to apply to

them would not constitute a disposal or other event having tax
consequences for the entity.

Setting cost of trading stock at tax-neutral amount

The "value of the *trading stock at the end of the income year that
ends when the entity becomes a *subsidiary member is taken to be
equal to:
(a) if the asset wastrading stock of the entity at the start of the
income year—the asset’ s value at that time; or
(b) if paragraph (a) does not apply and the asset is *livestock that
was acquired by natural increase—the *cost of the asset; or
(c) inany other case—the amount of the outgoing incurred by
the entity in connection with the acquisition of the asset;
increased by the amount of any outgoing forming part of the cost
of the asset that was incurred by the entity during its current
holding of the asset.

701-40 Exit history rule

(D

If the entity ceasesto be a*subsidiary member of the group, this
section has effect for the entity core purposes, so far asthey relate
to any thing covered by subsection (2) (an eligible asset etc.) after
it becomes that of the entity because subsection 701-1(1) (the
single entity rule) ceases to apply to the entity.

14 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002
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Assets, liabilities and businesses covered

(2) This subsection covers the following:

(8) any asset;

(b) any liability or other thing that, in accordance with
*accounting standards, or statements of accounting concepts
made by the Australian Accounting Standards Board, isa
ligbility;

(c) any business;

that becomes that of the entity because subsection 701-1(1) (the
single entity rule) ceases to apply to the entity when it ceasesto be
a*subsidiary member of the group.

Head company history inherited

(3) Everything that happened in relation to any eligible asset etc. while
it was that of the "head company, including because of any
application of section 701-5 (the entry history rule), istaken to
have happened in relation to it asif it had been an eligible asset etc.
of the entity.

Note 1: If the eligible asset etc. was brought into the group when an entity
became a subsidiary member, section 701-5 (the entry history rule)
would have had the effect that things happening to the eligible asset
etc. whileit wasthat of the entity would be taken to have happened as
if it was that of the head company. Such things will in turn be taken by

this subsection to have happened in relation to the eligible asset etc. as
if it were that of the entity that takes the asset out of the group.

Note 2: Other provisions of this Part may affect the tax history that isinherited
(e.g. asset cost base history is affected by section 701-45).

701-45 Cost of assets consisting of liabilities owed to entity by
member s of the group

(1) If the entity ceases to be a *subsidiary member of the group, this
section has effect for the entity core purposes, so far as they relate
to the income year in which the entity ceases to be a subsidiary
member or any later income year.

Assets to which section applies

(2) Thissection appliesin relation to an asset if:

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 15
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©)

(4)

(a) it becomes an asset of the entity because subsection 701-1(1)
(the single entity rule) ceases to apply to the entity when it
ceases to be a *subsidiary member of the group; and

(b) the asset consists of aliability owed to the entity by a
“member of the group.

Object

The object of this section isto set the cost of the asset to enable
income tax consequences for the *head company in respect of the
asset to be determined.

Note: In the case of other assets, the fact that the entity inherits their history
under section 701-40 when the entity ceases to be a subsidiary
member of the group means that the assets would be treated as having
the same cost as they would for the head company at that time.
However, assets consisting of liabilities do not have such a history
because they are only recognised when the entity ceasesto bea
subsidiary member and the single entity rule ceasesto apply.

Setting the asset’ s tax cost

The asset’s “tax cost is set at the time the entity ceasesto be a
*subsidiary member of the group at the asset’s "tax cost setting
amount.

Note: If section 701-30 (Where entity not subsidiary member for whole of

income year) applies, the time the entity ceases to be a subsidiary
member will be treated as the start of an income year.

701-50 Cost of certain member ship interests of which entity becomes

)

holder on leaving group

If:

(a) the entity and one or more other entities cease to be
*subsidiary members of the group at the same time because
of an event happening in relation to one of them; and

(b) when the entity ceases to be a subsidiary member, it holds an
asset consisting of a*membership interest in any of the other
entities,

this section has effect for the entity core purposes.

16 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002



Main consolidation provisions Schedule 1

Object

(2) The cost of any “membership interest that one of the entities holds
in another isto be treated in the same way as membership interests
held by the “head company. In both cases the object is to preserve
the alignment of costs for membership interests and assets (that
was established when each entity became a *subsidiary member)
by recognising the cost of those interests, when it ceases to be a
subsidiary member, as an amount equal to the cost of the entity’s
assets at that time reduced by the amount of its liabilities.

Setting tax cost of membership interests

(3) Theasset's*tax cost is set just before the entity ceasesto be a
*subsidiary member of the group at the asset’s "tax cost setting
amount.

Supporting provisions

701-55 Setting thetax cost of an asset

(1) This section states the meaning of the expression an asset’ s tax
cost is set at a particular time at the asset’s *tax cost setting
amount.

Depreciating asset provisions

(2) If any of Subdivisions 40-A to 40-D, sections 40-425 to 40-445
and Subdivision 328-D isto apply in relation to the asset, the
expression means that the provisions apply asif:

(a) the asset were *acquired at the particular time for a payment
equal to its *tax cost setting amount; and

(b) at that time the same method of working out the declinein
value were chosen for the asset as applied to it just before
that time; and

(c) wherejust before that time the prime cost method applied for
working out the asset’ s decline in value and the asset’ s tax
cost setting amount does not exceed the joining entity’s
*terminating value for the asset—at that time an "effective
life were chosen for the asset equal to the remainder of the
effective life of the asset just before that time; and

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 17
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©)

(4)

©)

(6)

(d) where just before that time the prime cost method applied for
working out the asset’ s decline in value and the asset’s *tax
cost setting amount exceeds the joining entity’ s terminating
value for the asset—the *head company were required to
choose at that time an effective life for the asset in
accordance with section 40-95 (other than subsections (2)
and (5)) and any choice of an effective life determined by the
Commissioner were limited to one in force at that time; and

(e) where neither paragraph (c) nor (d) applies—at that time an
effective life were chosen for the asset equal to the asset’s
effective life just before that time.

Trading stock provisions

If Division 70 isto apply in relation to the asset, the expression
means that the Division applies asif the asset were *trading stock
at the start of the income year in which the particular time occurs
and its "value at that time were equal to its *tax cost setting
amount.

Qualifying security provisions

If Division 16E of Part I11 of the Income Tax Assessment Act 1936
isto apply in relation to the asset, the expression means that the
Division applies asif the asset were acquired at the particular time
for a payment equal to the asset’s "tax cost setting amount.

Capital gain and loss provisions

If Part 3.1 or 3.3 isto apply in relation to the asset, the expression
means that the Part applies asiif the asset’s *cost base or *reduced
cost base were increased or reduced so that the cost base or
reduced cost base at the particular time equals the asset’ s *tax cost
setting amount.

Other provisions

If any provision of this Act that is not mentioned above, the
expression means that the provision applies asif the asset’s cost at
that time were equal to its “tax cost setting amount.

18
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701-60 Tax cost setting amount

The asset’ s tax cost setting amount isworked out using this table.

Tax cost setting amount

Item If theasset’stax cost isset by: The asset’stax cost setting amount
is.
1 section 701-10 (Cost to head the amount worked out in
company of assetsthat entity brings  accordance with Division 705
into group)
2 section 701-15 (Cost to head the amount worked out in
company of membership interestsin  accordance with section 711-15 or
entity that leaves group) 711-55
3 section 701-20 (Cost to head the *market value of the asset

company of assets consisting of
certain liabilities owed by entity that
leaves group) or section 701-45
(Cost of assets consisting of
liabilities owed to entity by members
of the group)

4 section 701-50 (Cost of certain the amount worked out in
membership interests of which entity  accordance with section 711-55
becomes holder on |eaving group)

701-65 Net income and lossesfor trusts and partnerships

Net income of partnerships and trusts

Q) If:
(a) another provision of this Division applies for the purpose of:
(i) working out the amount of the entity’s liability (if any)
for income tax calculated by reference to an income
year; or
(if) working out the amount of the entity’ s taxable income
for an income year; and
(b) theentity isatrust or partnership;
the provision instead appliesin a corresponding way for the
purpose of working out the amount of the entity’s net income, as
defined in the Income Tax Assessment Act 1936, (if any) for the
income year.
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Note: Subsection 701-30(3) requires non-membership periods mentioned in
that subsection to be treated as the start and end of an income year.
This section would therefore also apply to those periods.

Partnership losses

(2) If:

(a) another provision of this Division applies for the purpose of
working out the amount of the entity’ sloss (if any) of a
particular *sort for an income year; and

(b) theentity is a partnership;

the provision instead applies in a corresponding way for the
purpose of working out the amount of an entity’ s partnership loss,
as defined in section 90 of the Income Tax Assessment Act 1936, (if
any) for the income year.

Note: The provision applies normally to atrust, asit can have aloss of any

sort worked out in the same way as aloss of the same sort for an entity
of another kind.

Exceptions

701-70 Adjustmentsto taxableincome whereidentities of partiesto
arrangement merge on joining group

Section appliesto certain arrangements

(1) Thissection appliesfor the head company core purposes and the
entity core purposesif, just before the time (the joining time) when
the entity becomes a*subsidiary member of the group, an
*arrangement is in force under which:

(a) expenditureisto be, or has been, incurred in return for the
doing of some thing; and
(b) the persons incurring the expenditure and deriving the
corresponding amount (each of which is acombining entity)
are the entity and either:
(i) another entity that became a subsidiary member at the
same time; or
(i) the *head company.
Note 1: If expenditure incurred under an arrangement consists of a payment of

loan interest or a payment of asimilar kind, the expenditure would be
incurred in return for the making available or continued making
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available of the loan principal, or other amount of asimilar kind,
under the arrangement.

Note 2: If expenditure incurred under an arrangement consists of a payment of
rent, alease payment or a payment of asimilar kind, the expenditure
would be incurred in return for the making available or continued
making available of the thing rented or leased, or other thing of a
similar kind, under the arrangement.

Note 3: If expenditure incurred under an arrangement consists of a payment of
an insurance premium or a payment of asimilar kind, the expenditure
would be incurred in return for the provision or continued provision of
insurance against the risk concerned, or of athing of asimilar kind,
under the arrangement.

Object

(2) The object of this section isto align the income tax position of the
combining entities at the joining time, because after that time they
lose their separate tax identities under the single entity rulein
subsection 701-1(1) and this would preserve any imbalance.

Adjustment for disproportionate deductibility

(3) If thetotal of acombining entity’s deductions that are allowable
for:

(a) thefollowing income year (the joining income year):
(i) if the combining entity is the *head company—the
income year in which the joining time occurs;
(ii) inany other case—the income year that ends at the
joining time; and
(b) al earlier income years,
is not equal to the amount worked out under subsection (4), then:

(c) if thetotal isless—the entity is entitled to deduct the
difference for the joining income year; and

(d) if it ismore—the entity’ s assessable income for the joining
income year includes the difference.

Pre-joining time proportion of total arrangement deductions

(4) The amount isworked out using the formula:

Pre- joining time Total arrangement
services proportion ~ deductions

where:
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©)

(6)

(7)

pre-joining time services proportion means the proportion of all
things to be done under the arrangement in return for the incurring
of the expenditure represented by those things that were done
before the joining time.

total arrangement deductions means the total of the deductions
that, ignoring this Part (other than subsection (7) of this section),
would be allowable for expenditure incurred by the combining
entity under the arrangement for al income years.

Adjustment for disproportionate assessability

If the total of the amounts included in a combining entity’s
assessable income in respect of amounts derived under the
arrangement for the joining income year and all earlier income
yearsis not equal to the amount worked out under subsection (6):
(a) if thetotal isless—the entity’ s assessable income for the
joining income year includes the difference; and
(b) if it ismore—the entity is entitled to deduct the difference for
the joining income year.

Pre-joining time proportion of total arrangement assessable
income

The amount is worked out using the formula:

Pre-joining time Total arrangement
services proportion ~ assessable income

where:

pre-joining time services proportion has the same meaning asin
subsection (4).

total arrangement assessable income means the total of the
amounts that, ignoring this Part (other than subsection (7) of this
section), would be included in the combining entity’ s assessable
income for amounts derived by it under the arrangement for all
income years.

Modified application of section if combining entities previously
members of same group

If the combining entities were “members of the same *consolidated
group (whether or not the group to which this section applies) on

22
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one or more previous occasions, this section appliesin relation to
the entities asif:

(a) the only thingsto be done under the arrangement in return for
the incurring of the expenditure were those things to be done
after the entities ceased to be members of the same group on
the previous occasion or the last of the previous occasions;
and

(b) the only deductions allowable to an entity for expenditure
incurred by it under the arrangement, and the only amounts
included in an entity’ s assessable income in respect of
amounts derived under the arrangement, were:

(i) if the entity was the *head company of the consolidated
group of which the combining entities were members on
the previous occasion or last of the previous
occasions—those for the income year, in which the
previous occasion or the last of the previous occasions
occurred, that are attributable to the period after that
occasion and those for al later income years; and

(ii) inany other case—those for the income year that started
when the entity ceased to be a*subsidiary member of
the group on the previous occasion or the last of the
previous occasions and those for al later income years.

701-75 Adjustmentsto taxableincome whereidentities of partiesto
arrangement re-emerge on leaving group

Section applies to certain arrangements

(1) Thissection appliesfor the head company core purposes and the
entity core purposes if the entity ceases to be a*subsidiary member
of the group and, just before the time (the leaving time) when it
does s0, an *arrangement is in force under which:

(a) expenditureisto be, or has been, incurred in return for the
doing of some thing; and
(b) the personsincurring the expenditure and deriving the
corresponding amount (each of which is a separating entity)
are the entity and either:
(i) another entity that ceases to be a subsidiary member at
the sametime; or

(i) the *head company.
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)

©)

(4)

Note: The notes to subsection 701-70(1) on the application of that
subsection to expenditure under certain kinds of arrangements are
equally applicable for the purposes of this subsection.

Object

The abject of this section isto align the income tax position of the
separating entities at the leaving time, because from that time they
have separate tax identities as aresult of the single entity rulein
subsection 701-1(1) ceasing to apply, and this may create an
imbalance.

Adjustment for disproportionate deductibility

If the total of the deductions that are or will be allowable for
expenditure incurred by the separating entity under the
arrangement for:
(8) thefollowing income year (the leaving income year):
(i) if the separating entity is the *head company—the
income year in which the leaving time occurs;
(ii) inany other case—the income year that starts at the
leaving time; and
(b) all later income years,
isnot equal to the amount worked out under subsection (4), the
deductions are adjusted so that they do equal the amount.

Post-leaving time proportion of total arrangement deductions

The amount is worked out using the formula:

Post - leaving time _ Tota arrangement
services proportion ~ deductions

where:

post-leaving time services proportion means the proportion of all
things to be done under the arrangement in return for the incurring
of the expenditure represented by those things that are to be done
after the leaving time.

total arrangement deductions means the total of the deductions
that, ignoring this Part, would be allowable for expenditure
incurred by the separating entity under the arrangement for all
income years.
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Adjustment for disproportionate assessability

(5) If thetotal of the amountsthat are or will be included in its
assessable income in respect of amounts derived under the
arrangement for the leaving income year and all later income years
is not equal to the amount worked out under subsection (6), the
amounts that are or will be included in its assessable income are
adjusted so that they do equal the amount worked out under
subsection (6).

Post-leaving time proportion of total arrangement assessable
income

(6) The amount isworked out using the formula:

Post - leaving time _ Tota arrangement
services proportion ~ assessable income

where:

post-leaving time services proportion has the same meaning asin
subsection (4).

total arrangement assessable income means the total of the
amounts that, ignoring this Part, would be included in the
separating entity’ s assessable income for amounts derived by it
under the arrangement for all income years.

701-80 Accelerated depreciation

(1) Thissection has effect for the head company core purposes when
the entity becomes a *subsidiary member of the group.

Object

(2) The object of this section isto preserve any entitlement to
accel erated depreciation for assets that become those of the *head
company because subsection 701-1(1) (the single entity rule)
applies when the entity becomes a *subsidiary member of the
group. Thisisonly to apply where the asset’s "tax cost setting
amount is not more than the entity’ s “terminating value for the
asset.
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Section appliesto certain depreciating assets

(3) Thissection appliesif:

(a) theentity "acquired a*depreciating asset at or before 11.45
am, by legal timein the Australian Capital Territory, on
21 September 1999 and held the asset continuously until the
entity became a*subsidiary member of the group; and

(b) the "tax cost setting amount that appliesin relation to the
asset for the purposes of section 701-10 when it becomes an
asset of the *head company because subsection 701-1(1) (the
single entity rule) appliesis not more than the entity’s
*terminating value for the asset.

Preservation of accelerated depreciation

(4) Whilethe asset is held by the "head company under subsection
701-1(1) (the single entity rule), the decline in its value under
Division 40 isworked out by replacing the component in the
formulain subsection 40-70(1) or 40-75(1) that includes the asset’s
“effective life with the rate that would apply under subsection
42-160(1) or 42-165(1) of this Act if it had not been amended by
the New Business Tax System (Capital Allowances) Act 2001.

701-85 Other exceptionsetc. to therules

The operation of each provision of this Division is subject to any

provision of this Act that so requires, either expressly or impliedly.

Note: An example of such aprovision is Division 707 (about the transfer of
certain losses to the head company of a consolidated group). That

Division modifies the effect that the inheritance of history rulein
section 701-5 would otherwise have.

[ The next Division is Division 703.]
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Division 703—Consolidated groups and their members

Guideto Division 703

703-1 What thisDivision is about

A consolidated group and a consolidatable group each consists of a
head company and all the companies, trusts and partnerships that:

(@) areresidentin Australia; and

(b) arewholly-owned subsidiaries of the head
company (either directly or through other
companies, trusts and partnerships).

A consolidatable group becomes consolidated at atime chosen by
the company that was the head company at the time.

Table of sections

Basic concepts

703-5

703-10
703-15
703-20

703-25
703-30
703-35

703-40
703-45

What is a consolidated group?
What is a consolidatable group?
Members of a consolidated group or consolidatable group

Certain entities that cannot be members of a consolidated group or
consolidatable group

Australian residence requirements for trusts

When is one entity awholly-owned subsidiary of another?

Treating entities as wholly-owned subsidiaries by disregarding employee
shares

Treating entities held through non-fixed trusts as wholly-owned subsidiaries

Entities interposed between the head company and a subsidiary member of
aconsolidated group

Choiceto consolidate a consolidatable group

703-50

Choice to consolidate a consolidatable group

Consolidated group created when MEC group ceasesto exist

703-55

Creating consolidated groups from certain MEC groups
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Notice of events affecting consolidated group

703-60  Notice of events affecting consolidated group

[Thisisthe end of the Guide.]

Basic concepts

703-5 What is a consolidated group?

(1) A consolidated group comes into existence:
(a) ontheday specified in a choice by a company under
section 703-50 as the day on and after which a
*consolidatable group is taken to be consolidated; or
(b) asdescribed in section 703-55 (about creating a consolidated
group from a*MEC group).
Note: The day specified in a choice under section 703-50 as the day on and

after which a consolidatable group is taken to be consolidated may be
aday before the choice is made.

(2) The consolidated group continues to exist until the *head company
of the group:

() ceasesto be a head company; or
(b) becomes a member of a*MEC group.

The consolidated group ceases to exist when one of those events
happens to the head company.

(3) Atanytimewhileitisin existence, the consolidated group
consists of the “head company and all of the "subsidiary members

(if any) of the group at the time.

Note: A consolidated group continues to exist despite one or more entities
ceasing to be subsidiary members of the group or becoming
subsidiaries of the group, as long as the events described in
subsection (2) do not happen to the head company. Thus a

consolidated group may cometo consist of a head company alone at
various times.

703-10 What is a consolidatable group?

(1) A consolidatable group consists of:
(a) asingle *head company; and
(b) all the *subsidiary members of the group.
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(2) To avoid doubt, a consolidatable group cannot consist of a*head

company alone.

703-15 Members of a consolidated group or consolidatable group

(1) Anentity isamember of a*consolidated group or *consolidatable

group while the entity is:
(&) the"head company of the group; or
(b) a*subsidiary member of the group.

(2) Ataparticular timein an income year, an entity is:
(@) ahead company if al the requirementsin item 1 of the table

are met in relation to the entity; or

(b) asubsidiary member of a*consolidated group or
*consolidatable group if al the requirementsin item 2 of the

table are met in relation to the entity:

Head companies and subsidiary member s of groups

Column 1 Column 2 Column 3 Column 4
Entity’'srole Incometax Australian Ownership
in relation treatment residence requirements
to group requirements requirements
1 Head Theentity mustbea  The entity must be The entity must not
company  company (but not an Australian be a*wholly-owned
one covered by resident (but not a subsidiary of another

section 703-20) that  "prescribed dual
hasall or someof its  resident)
taxable income (if

any) taxed at arate

that is or equals the

*general company

tax rate

entity that meetsthe
requirementsin
columns 2 and 3 of
thisitemor, if itis, it
must not be a
subsidiary member
of a”*consolidatable
group or
*consolidated group
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Head companies and subsidiary members of groups

Column 1 Column 2 Column 3 Column 4

Entity’srole Income tax Australian Owner ship

in relation treatment residence requirements

to group requirements requirements

2 Subsidiary Therequirementsare The entity must: The entity must bea
member that: *wholly-owned

(a) the entity must be
acompany, trust
or partnership
(but not one
covered by
section 703-20);
and

(b) if the entity isa
company—all or
some of its
taxable income
(if any) must be
taxable apart
from this Part at
aratethat isor
equalsthe
*general
company tax
rate; and

(c) the entity must
not be a
non-profit
company (as
defined in the
Income Tax
Rates Act 1986)

(a) be an Australian
resident (but not
a " prescribed
dual resident), if
it isacompany;
or

(b) comply with
section 703-25, if
itisatrust; or

(c) be apartnership

subsidiary of the
head company of the
group and, if there
are interposed
between them any
entities, the
requirement in
subsection 703-45(1)
must be met

703-20 Certain entitiesthat cannot be member s of a consolidated
group or consolidatable group

(1) The object of this section isto specify certain entities that cannot
be *members of a*consolidated group because of the way their
income is treated for income tax purposes.
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(2) Anentity of akind specified in an item of the table cannot be a
“member of a*consolidated group or a*consolidatable group at a
timein an income year if the conditions specified in the item exist:

Certain entities that cannot be members of a consolidated or consolidatable

group

Item  An entity of thiskind:

Cannot be amember of a consolidated group
or consolidatable group if:

1 An entity of any kind

At the time, the total *ordinary income and
*statutory income of the entity is exempt from
income tax under Division 50

2 A company

The company is a recognised medium credit
union (as defined in section 6H of the Income Tax
Assessment Act 1936) for the income year

3 A company

The company:
(a) isan approved credit union for the income

year for the purposes of section 23G of the
Income Tax Assessment Act 1936; and

(b) is not a recognised medium credit union (as
defined in section 6H of that Act) or a
recognised large credit union (as defined in
that section) for the income year

4 A company

Assuming the company applied at the time an
amount of its assessable income as described in
paragraph 120(1)(c) of the Income Tax
Assessment Act 1936, the company could deduct
that amount because of that paragraph

5 A company

The company is a*PDF at the end of the income
year

6 A company

The company is a*film licensed investment
company at the time

7 A trust

Thetrustis:

(a) a*complying superannuation entity for the
income year; or

(b) anon-complying ADF or non-complying
superannuation fund (as those terms are
defined in section 267 of the Income Tax
Assessment Act 1936) for the income year
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703-25 Australian residencerequirementsfor trusts

A trust described in an item of the table must meet the
requirements specified in the item to be able to be a *subsidiary
member of a”consolidated group or a*consolidatable group at a
timein an income year:

Australian residencerequirementsfor trusts

Item A trust of thiskind: Can bea member of a consolidated group or
consolidatable group only if these requirements
are met:

1 A trust (except aunit Thetrust must be aresident trust estate for the

trust) income year for the purposes of Division 6 of
Part 111 of the Income Tax Assessment Act 1936

2 A unit trust (except a The trust must be:

“corporate unit trust or  (a) aresident trust estate for the income year for the

a"public trading trust purposes of Division 6 of Part 111 of the Income

for theincome year) Tax Assessment Act 1936; and

(b) a”resident trust for CGT purposes for the
income year )

3 A "corporate unit trust ~ The trust must be aresident unit trust (as defined in

or a“public trading whichever one of sections 102H and 102Q of the

trust for theincome Income Tax Assessment Act 1936 isrelevant) for the

year income year

703-30 When isone entity a wholly-owned subsidiary of another?

(1) Oneentity (the subsidiary entity) is awholly-owned subsidiary of
another entity (the holding entity) if al the *membership interests
in the subsidiary entity are beneficially owned by:

(a) the holding entity; or
(b) one or more wholly-owned subsidiaries of the holding entity;
or

(c) theholding entity and one or more wholly-owned
subsidiaries of the holding entity.

(2) An entity (other than the subsidiary entity) is awholly-owned
subsidiary of the holding entity if, and only if:
(@) itisawholly-owned subsidiary of the holding entity; or
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(b) itisawholly-owned subsidiary of awholly-owned subsidiary
of the holding entity;

because of any other application or applications of this section.
Note: This Part also operates in some cases asif an entity were a

wholly-owned subsidiary of another entity, even though the entity is
not covered by the definition in this section because of:

(a) ownership of shares under certain arrangements for employee
shareholding (see section 703-35); or
(b) interposed trusts that are not fixed trusts (see section 703-40).

703-35 Treating entities aswholly-owned subsidiaries by
disregarding employee shares

(1) The object of this section isto ensure that an entity is not prevented
from being a*subsidiary member of a*consolidated group or
*consolidatable group just because there are minor holdings of
*sharesin a company issued under *arrangements for employee
shareholdings. (It does not matter whether the company isthe
entity or isinterposed between the entity and a*member of the

group.)

Note: A company that is prevented from being a subsidiary member of a
consolidated group may be a head company (so there could be 2
consolidated or consolidatable groups, instead of the one that this
section ensures exists).

(2) ThisPart (except Division 719) operates as if a company that
meets the requirement of subsection (3) at a particular time were a
“wholly-owned subsidiary of an entity (the holding entity) at the
time.

(3) The company must be one that would be a *wholly-owned
subsidiary of the holding entity at the time if the *sharesin the
company that are to be disregarded under subsection (4) did not
exist.

(4) Disregard each of the "shares described in subsection (5) if the total
number of those sharesis not more than 1% of the number of
ordinary sharesin the company.

(5) A *shareinthe company that is beneficially owned by an entity
may be disregarded under subsection (4) if:
(a) the entity acquired (as defined in section 139G of the Income
Tax Assessment Act 1936) the share either:
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(i) inthe circumstances described in subsection 139C(1) or
(2) of that Act; or
(ii) by exercising aright the entity acquired (as so defined)
in those circumstances; and
(b) all the sharesin the company available for acquisition in
those circumstances are ordinary shares and all the rights
available for acquisition in those circumstances are rights to
acquire ordinary shares; and
(c) if the entity acquired the share in those circumstances—at the
time of the acquisition, at least 75% of the permanent
employees (as defined in section 139GB of that Act) of the
employer (as defined in section 139GA of that Act) were or
had earlier been entitled to acquire in those circumstances:

(i) sharesinthe company or rightsto acquire sharesin the
company; or

(ii) sharesin aholding company (as defined in
section 139GC of that Act) of the company or rightsto
acquire such shares; and

(d) the conditionsin subsections 139CD(6) and (7) of that Act
are met in relation to the acquisition of the share by the
entity; and

(e) the company is not covered by section 139DF of that Act.

Note: Section 139CD of the Income Tax Assessment Act 1936 sets out
certain preconditions for shares and rights acquired under employee
share schemes to be qualifying shares and qualifying rights.

Section 139C of that Act explains when a share or right is acquired
under an employee share scheme. Section 139DF prevents shares and

rights relating to certain companies from being qualifying shares and
rights.

(6) The "share may be disregarded under subsection (4) even though
the condition in paragraph (5)(c) is not met, if:
(a) the conditionsin paragraphs (5)(a), (b), (d) and (€) are met;
and
(b) the Commissioner has made a determination under
subsection 139CD(8) of the Income Tax Assessment Act 1936
in relation to the share.
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703-40 Treating entities held through non-fixed trusts as
wholly-owned subsidiaries

(1) Thissection operatesto ensure that an entity (the test entity) is not
prevented from being a*subsidiary member of a*consolidated
group or *consolidatable group just because thereis atrust that is
not a*fixed trust interposed between the test entity and the "head
company of the group.

(2) ThisPart (except Division 719) operates asiif the test entity were a
*wholly-owned subsidiary of the *head company if the test entity
would have been awholly-owned subsidiary of the head company
had the interposed trust been a*fixed trust and all its objects been
beneficiaries.

703-45 Entitiesinter posed between the head company and a
subsidiary member of a consolidated group

(1) For an entity (the test entity) to be a “subsidiary member of a
*consolidated group or *consolidatable group if there are one or
more other entities interposed between the test entity and the "head
company of the group, one of the sets of circumstances described
in subsection (2), (3) or (4) must exist.

Subsidiary members or nominees interposed

(2) One set of circumstances is that each of the interposed entities
either:
(a) isa*subsidiary member of the group; or
(b) holds *membership interestsin:
(i) thetest entity; or
(ii) asubsidiary member of the group interposed between
the “head company of the group and the test entity;

only as anominee of one or more entities each of whichisa
“member of the group.

Non-resident interposed—test entity is a company

(3) Another set of circumstances is that:
(a) thetest entity isacompany; and
(b) at least one of the interposed entitiesis:

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 35



Schedule 1 Main consolidation provisions

(i) acompany (anon-resident company) that isaforeign
resident; or
(ii) atrust (anon-resident trust) that does not meet the
requirements in any item of the table in section 703-25;
and
(c) each of theinterposed entitiesis:
(i) a*subsidiary member of the group; or
(if) anon-resident company; or
(iii) anon-resident trust; or
(iv) an entity that holds *membership interestsin an entity
interposed between it and the test entity, or in the test
entity, only as a nominee of one or more entities each of
which is a*member of the group, a non-resident
company or a non-resident trust; or
(v) apartnership, each of the partnersin whichisa
non-resident company or a non-resident trust; and

(d) thetest entity would be a subsidiary member of the group if
each interposed entity that is a non-resident company or
non-resident trust were a subsidiary member of the group.

Non-resident interposed—test entity is a trust or partnership

(4) Another set of circumstances is that:
(a) thetest entity isatrust or partnership; and

(b) one or more of the interposed entities are companies that are
*subsidiary members of the group because the circumstances
in subsection (3) exist; and

(c) thetest entity would be a subsidiary member of the group if
the "head company beneficially owned all the *membership
interests beneficially owned by each company described in

paragraph (b).

Choiceto consolidate a consolidatable group

703-50 Choiceto consolidate a consolidatable group

(1) A company may make a choice in the "approved form given to the
Commissioner within the period described in subsection (3) that a
*consolidatable group is taken to be consolidated on and after a day
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that is specified in the choice and is after 30 June 2002, if the
company was the “head company of the group on the day specified.

Choiceisirrevocable

(2) The choice cannot be revoked, and the specification of the day
cannot be amended, after the choice is made under subsection (1).

Period for giving choice to Commissioner

(3) The period for giving the choice to the Commissioner:
(a) startsat the start of the day specified in the choice; and
(b) endsat the end of:

(i) theday on which the company gives the Commissioner
its "income tax return for the first income year ending
after the day specified in the choice; or

(ii) thelast day in the period within which the company
would be required to give the Commissioner such a
return if it were required to give the Commissioner such
areturn.

Choice has no effect after consolidated group ceases to exist

(4) The choice does not have effect after the *consolidated group that
came into existence because of the choice ceasesto exist. To avoid
doubt, this subsection does not prevent the choice from:

(a) being made by the company at atime when it is not a head
company; or

(b) having effect in relation to a time before the consolidated
group ceased to exist, even if that time is before the choice is
made.

Choice does not have effect if it contains wrong information

(5) The choice does not have effect (and is taken not to have had
effect) if the Commissioner is satisfied that the choice contains
information that isincorrect in amaterial particular.

Commissioner may give effect to choice despite wrong information

(6) Subsection (5) does not prevent the choice from having effect (and
being taken to have had effect) if the Commissioner gives the
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company written notice that the choice has effect despite the
incorrect information.

Note: Subsection (6) does not let the Commissioner make the choice
effectiveif it did not have effect because it was not madein
accordance with subsection (1). This could have happened if:

@ the choice was not in the approved form (for example because it
did not include information the Commissioner required (whether
in the form or otherwise)); or

(b) the choice was not given to the Commissioner within the period
described in subsection (3); or

() the company was not the head company of a consolidatable
group on the day specified in the choice.

Choice does not have effect if company isa member of a MEC
group

(7) The choice does not have effect (and is taken not to have had
effect) if, on the day specified, the company was a member of a
*MEC group.

Consolidated group created when MEC group ceasesto exist

703-55 Creating consolidated groupsfrom certain MEC groups

(1) A *consolidated group comes into existence at thetimea*MEC
group ceases to exist if:

(a) the MEC group included only one *eligible tier-1 company
just before the time; and

(b) the MEC group ceases to exist only because the company
ceases to be an eligible tier-1 company; and

(c) the company is a*head company as defined in section 703-15
at thetime.

(2) To avoid doubt, the *consolidated group consists at the time of:
(&) the company (as the *head company of the consolidated
group); and
(b) every entity (if any) that was a *subsidiary member of the
*MEC group just before that time (as a subsidiary member of
the consolidated group).
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Notice of events affecting consolidated group

703-60 Notice of events affecting consolidated group

(1) Within 28 days of an event described in an item of the table, the
entity described in column 3 of the item must give the
Commissioner notice in the "approved form of the event.

Notice of events

Column1 Column 2 Column 3
Item If thisevent happens.  Notice must be given by:
1 An entity becomes a The *head company of the consolidated
“member of a group
*consolidated group
2 An entity ceasestobea The *head company of the group, or the
*subsidiary member of  person who was its public officer just before
a”consolidated group it ceased to exist if the former subsidiary
member ceases to be a“member of the group
because the head company ceases to exist
3 A "consolidated group  The company that was the *head company of

ceases to exist the group, or the person who was its public
officer just before it ceased to exist if it
ceases to be the head company of the group
because it ceases to exist

(2) Despite subsection (1), if:

(a) an event described in subsection (1) happensin relation to a
*consolidated group that comes into existence on the day
specified in a choice under section 703-50; and

(b) the event happens more than 28 days before the choiceis
made;

the company that makes the choice must give the Commissioner
notice in the "approved form of the event at the same time as the
choice is made.

(3) Despite subsection (1), if:

(a) an event described in subsection (1) happensin relation to a
*consolidated group that comes into existence at a time under
subsection 703-55(1) because a*MEC group ceased to exist
at that time; and
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(b) the "MEC group came into existence under paragraph
719-5(1)(a) because a notice of choice under section 719-50
is given after that time; and

(c) the event happens more than 28 days before the notice of
choiceisgiven;
the "head company of the consolidated group must give the
Commissioner notice in the *approved form of the event at the
same time as the notice of choiceis given.

[The next Division is Division 705.]

Division 705—Tax cost setting amount for assetswhere
entities become subsidiary member s of
consolidated groups

Guideto Division 705

705-1 What thisDivision is about

When an entity becomes a subsidiary member of a consolidated
group, the tax cost of its assetsis set at atax cost setting amount
that is worked out in accordance with this Division.

Table of Subdivisions

705-A Basic case: asingle entity joining an existing consolidated
group
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Subdivision 705-A—Basic case: a single entity joining an
existing consolidated group

Guideto Subdivision 705-A

705-5 What this Subdivision is about

When an entity becomes a subsidiary member of an existing
consolidated group, the tax cost setting amount for its assets
reflects the cost to the group of acquiring the entity.

Table of sections

Application and object

705-10
705-15

Application and object of this Subdivision
Cases where this Subdivision does not have effect

Tax cost setting amount for assetsthat joining entity bringsinto joined

group

705-20
705-25
705-30
705-35
705-40
705-45
705-50
705-55

Tax cost setting amount worked out under this Subdivision

Tax cost setting amount for retained cost base assets

What is the joining entity’ s terminating value for an asset?

Tax cost setting amount for reset cost base assets

Reduction in tax cost setting amount for revenue assets

Reduction in tax cost setting amount for accelerated depreciation assets
Reduction in tax cost setting amount for over-depreciated assets

Order of application of sections 705-40, 705-45 and 705-50

How to work out the allocable cost amount

705-60
705-65

705-70

705-75

705-80

705-85

What is the joined group’s allocable cost amount for the joining entity?
Cost of membership interests in the joining entity—step 1 in working out
allocable cost amount

Liabilities of the joining entity—step 2 in working out allocable cost
amount

Liabilities of the joining entity—reductions for purposes of step 2in
working out allocable cost amount

Liabilities of the joining entity—reductions/increases for purposes of step 2
in working out allocable cost amount

Liabilities of the joining entity—increases for purposes of step 2 in working
out alocable cost amount
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705-90  Undistributed, frankable profits accruing to joined group before joining

time—step 3 in working out allocable cost amount

705-95  Prejoining time distributions out of certain profits—step 4 in working out

alocable cost amount

705-100 Losses accruing to joined group before joining time—step 5 in working out

allocable cost amount

705-105 Continuity of holding membership interests—steps 3 to 5 in working out

allocable cost amount

705-110 If joining entity transfers aloss to the head company—step 6 in working out

alocable cost amount

705-115 If head company becomes entitled to certain deductions—step 7 in working

out allocable cost amount

Preservation of application of Subdivision 165-CC (about unrealised
| osses)

705-120 Preservation of application of Subdivision 165-CC (about unrealised |osses)

How to work out a pre-CGT factor for assets of joining entity

705-125 Pre-CGT factor for assets of joining entity

[Thisisthe end of the Guide.]

Application and object

705-10 Application and object of this Subdivision

(D

)

Application

This Subdivision has effect, subject to section 705-15, for the head
company core purposes set out in subsection 701-1(2) if an entity
(the joining entity) becomes a*subsidiary member of a
*consolidated group (the joined group) at a particular time (the
joining time).

Object

The object of this Subdivision is to recognise the "head company’s
cost of becoming the holder of the joining entity’ s assets as an
amount reflecting the group’s cost of acquiring the entity. That
amount consists of the cost of the group’s "membership interestsin
the joining entity, increased by the joining entity’ s liabilities and
adjusted to take account of the joining entity’ s retained profits,
distributions of profits, deductions and losses.

42
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(3) Thereason for recognising the “head company’s cost in thisway is
to align the costs of assets with the costs of *membership interests,
and to allow for the preservation of this alignment until the entity
ceases to be a *subsidiary member, in order to:

(@) prevent double taxation of gains and duplication of losses;
and

(b) remove the need to adjust costs of membership interestsin
response to transactions that shift value between them, asthe
required adjustments occur automatically.

Note: Under Division 711, the alignment is preserved by recognising the
head company’s cost of membership interestsin the entity if it ceases

to be a subsidiary member of the group as the cost of its assets
reduced by itsliabilities.

705-15 Caseswher e this Subdivision does not have effect

This Subdivision does not have effect if any of the following
exceptions applies:
(a) thefirst exception iswhere the joining entity becomes a
“member of the joined group because it is a member of that
group at the time it comesinto existence as a *consolidated

group;

Note:  See Subdivision 705-B for rules about the treatment of assetsif
entities become members in circumstances covered by this
exception.

(b) the second exception is where al of the members of another
consolidated group become members of the joined group asa
result of the "acquisition of *membership interestsin the
*head company of the joining group;

Note:  See Subdivision 705-C for rules about the treatment of assetsif

entities become members in circumstances covered by this
exception.

(c) thethird exception iswhere:

(i) thejoining entity and one or more other entities become
members of the joined group as aresult of an event that
happensin relation to one of them; and

(ii) the caseisnot covered by the second exception;
Note:  See Subdivision 705-D for rules about the treatment of assets if

entities become membersin circumstances covered by this
exception.
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(d) thefourth exception is where the joining entity becomes a
member of the joined group where circumstances described
in subsection 703-45(3) or (4) exist.

Note:  See Subdivision 705-E for rules about the treatment of assets if

entities become membersin circumstances covered by this
exception.

Tax cost setting amount for assets that joining entity bringsinto

joined group

705-20 Tax cost setting amount wor ked out under this Subdivision

If this Subdivision has effect, for the purposes of item 1 in the table
in section 701-60 (Tax cost setting amount) the “tax cost setting
amount for an asset whose “tax cost is set at the time the joining
entity becomes a *subsidiary member of the joined group is worked
out under this Subdivision.

705-25 Tax cost setting amount for retained cost base assets

(D

()

©)

(4)

This section states what the "tax cost setting amount is for a
“retained cost base asset.

Australian currency

If the *retained cost base asset is covered by paragraph (a) or (b) of
the definition of that expression and is not covered by another
subsection of this section, its *tax cost setting amount is equal to
the amount of the Australian currency concerned.

Qualifying securities

If the *retained cost base asset is a qualifying security (within the
meaning of Division 16E of Part 111 of the Income Tax Assessment
Act 1936), the “tax cost setting amount for the qualifying security
isinstead equal to the joining entity’ s *terminating value for the
asset.

Entitlements to pre-paid services etc.

If the *retained cost base asset is covered by paragraph (c) of the
definition of that expression, its “tax cost setting amount is equal to
the amount of the deductions to which the *head company is
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entitled under section 701-5 (the entry history rule) in respect of

the expenditure that gave rise to the entitlement.

Note: If the total amount to be treated as tax cost setting amounts for
retained cost base assets exceeds the joined group’s allocable cost

amount for the joining entity, the head company makes a capital gain
equal to the excess.

Retained cost base asset

(5) A retained cost base asset is:

(&) Australian currency, other than *trading stock or *collectables
of the joining entity; or

(b) aright to receive a specified amount of such Australian
currency, other than aright that is a marketabl e security
within the meaning of section 70B of the Income Tax
Assessment Act 1936; or

Example: A debt or abank deposit.
(c) aright to have something done under an *arrangement under
which:
(i) expenditure has been incurred in return for the doing of
the thing; and

(ii) thethingisrequired or permitted to be done, or to cease
being done, after the expenditure isincurred.

705-30 What isthejoining entity’ sterminating value for an asset?

Trading stock

(1) If an asset of the joining entity is *trading stock, the joining entity’s
terminating value for the asset is.

(a) if the asset was on hand at the start of the income year in
which the joining time occurs (including because of the
operation of Division 701)—its *value at that time; or

(b) if paragraph (a) does not apply and the asset is "livestock that
was acquired by natural increase—the *cost of the asset; or

(c) inany other case—the amount of the outgoing incurred by
the joining entity in connection with the acquisition of the
asset;

increased by the amount of any outgoing forming part of the cost
of the asset that isincurred by the joining entity during its current
holding of the asset.
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)

©)

(4)

)

Qualifying securities

If an asset of the joining entity is a qualifying security (within the
meaning of Division 16E of Part 111 of the Income Tax Assessment
Act 1936) that is not *trading stock, the joining entity’s
terminating value for the asset is equal to the amount of
consideration that the joining entity would need to receive, if it
were to dispose of the asset just before the joining time, without an
amount being assessable income of, or deductible to, the joining
entity under section 159GS of the Income Tax Assessment Act
1936.

Depreciating assets

If an asset of the joining entity is a”depreciating asset, the joining
entity’ sterminating value for the asset is equal to the asset’s
*adjustable value just before the joining time.

Other CGT assets

If an asset of the joining entity isa”CGT asset that is not covered
by any of the above subsections, the joining entity’ s terminating
value for the asset is equal to the asset’s *cost base just before the
joining time.

Other assets

Thejoining entity’ s terminating value for any other asset that it
holds is the amount that would be the asset’ s *cost base just before
the joining time if it were an asset covered by subsection (4).

705-35 Tax cost setting amount for reset cost base assets

(1) For each asset of the joining entity (areset cost base asset) that is

not a"retained cost base asset or an asset (an excluded asset)
covered by subsection (2), the asset’s “tax cost setting amount is
worked out by:
(@ first working out the joined group’s *allocable cost amount
for the joining entity in accordance with section 705-60; and
(b) then reducing that amount by the total of the *tax cost setting
amounts in accordance with section 705-25 for each retained
cost base asset (but not below zero); and

46

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002



Main consolidation provisions Schedule 1

(c) finaly, allocating the result to each of the joining entity’s
reset cost base assets (other than excluded assets) in
proportion to their “market values.

Note 1: For an asset consisting of an entitlement to receive an amount that will
be included in assessable income, the market value of the asset would
take into account the tax payable on the amount.

Note 2: If there are no reset cost base assets, the result isinstead treated as a
capital loss of the head company.

Excluded assets

(2) Anassetiscovered by this subsection if, under any of the stepsin
the table in section 705-60, the joined group’s “allocable cost
amount for the joining entity is reduced by an amount in respect of
the asset.

Note: An example is an entitlement to a deduction, for which thereisa
reduction under step 2 in the table.

Goodwill resulting from ownership and control of the joining entity

(3) If, just after the joining time, the "head company has, because of its
ownership and control of the joining entity, a goodwill asset
associated with assets or businesses of the joined group:

(a) for the head company core purposes, the asset’s “tax cost is
set at the joining time at its *tax cost setting amount; and
(b) for the purpose of doing so:

(i) the asset istaken to be an asset of the joining entity that
becomes an asset of the head company because
subsection 701-1(1) (the single entity rule) applies; and

(ii) it istaken to have a"market value just before the joining
time of an amount equal to its market value just after the
joining time.

705-40 Reduction in tax cost setting amount for revenue assets

Limit on tax cost setting amount

(1) The *tax cost setting amount for a reset cost base asset to which
subsection (2) applies (arevenue asset) must not exceed the
greater of:

(a) the asset’s *market value; and
(b) thejoining entity’s *terminating value for the asset.
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Subsection applies to revenue assets

(2) This subsection appliesto areset cost base asset if, assuming the
“head company were to “dispose of it after the joining time, any
gain or loss on the disposal would be taken into account in
determining the taxable income or *tax loss of the head company,
but any *capital gain or *capital loss on the disposal would be
disregarded.

Note: For example, trading stock and depreciating assets.

Allocation of excess

(3) If thereisan excess under subsection (1), it is allocated among the
other reset cost base assets (whether or not revenue assets) other
than excluded assets, so as to increase their "tax cost setting
amounts, in accordance with the following principles:

(a) theallocationisto bein proportion to the "market values of
the assets;

(b) the amount allocated to a revenue asset must not cause its tax
cost setting amount to breach the limit imposed by
subsection (1);

(c) any of the excess that cannot be so allocated isto be
reallocated, to the maximum extent possible, among the
remaining reset cost base assets (other than excluded assets)
by applying this subsection a further one or more times.

Note: If any of the excess cannot be allocated, it isinstead treated as a
capital loss of the head company.

705-45 Reduction in tax cost setting amount for acceler ated
depreciation assets

If:

(a) thejoining entity *acquired a *depreciating asset at or before
11.45 am, by legal time in the Australian Capital Territory,
on 21 September 1999 and held it continuously until the
joining time; and

(b) the asset’s "tax cost setting amount would be greater than the
joining entity’s “terminating value for the asset; and

(c) the "head company chooses to apply this section to the asset;

the asset’ stax cost setting amount is reduced so that it equals the
terminating value.
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Notel: A consequence of the choiceisthat accelerated depreciation will
apply to the asset: see section 701-80.

Note 2: Unlike the position with areduction in tax cost setting amount under
section 705-40, the amount of the reduction is not re-allocated among
other assets.

705-50 Reduction in tax cost setting amount for over-depreciated

)

)

©)

assets
Object

The object of this section isto limit deferral of tax on profits that
were not subject to tax because of *over-depreciation of assets and
were distributed to recipients untaxed because of their entitlement
to the intercorporate dividend rebate.

Reduction by amount of tax deferral resulting from
over-depreciation

If:

(a) the "tax cost setting amount for an asset that is
*over-depreciated at the joining time would be more than the
joining entity’s “terminating value for the asset; and

(b) before the joining time, the joining entity paid one or more
unfranked or partly franked dividends to recipients entitled to
arebate of income tax under section 46 or 46A of the Income
Tax Assessment Act 1936 on the dividends; and

(c) thereisatax deferral amount in relation to the dividends
under subsection (3);

the tax cost setting amount for the asset is reduced by the lesser of
the tax deferral amount and the *over-depreciation, but not so that

it becomes | ess than the joining entity’ s terminating value for the
asset.

Tax deferral amount

For the purposes of paragraph (2)(c), thereisatax deferral amount
in relation to the dividends if:

(a) to some extent (whose amount is the qualifying profits
amount) the dividends, so far as they were not franked
dividends, were paid out of profits satisfying the following
requirements:
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(i) the profits were not subject to income tax because of
deductions for the asset’ s decline in value;
(i) the declinein value represented the *over-depreciation
of the asset;
(iii) the deductions for the decline in value do not form part
of a*tax loss covered by the step 5 amount mentioned in
step 5inthe table in section 705-60; and

(b) to some extent the qualifying profits amount of the dividends
was not distributed by the recipients of the dividends before
the joining time directly, or indirectly through one or more
interposed entities, to a taxpayer who was not entitled to a
rebate of income tax under section 46 or 46A of the Income
Tax Assessment Act 1936 on them.

Thetax deferral amount is equal to the qualifying profits amount,
to the extent that it was not distributed as mentioned in
paragraph (b).

Where asset transferred with roll-over relief

(4) If:
() an asset wastransferred to the joining entity by another
entity; and
(b) aroll-over under Subdivision 126-B applied to the transfer;
and

(c) the other entity paid one or more dividends that, if paid by
the joining entity, would have satisfied the requirements of
paragraphs (2)(b) and (c) in relation to the asset;

the joining entity is taken for the purposes of subsection (2) to have
paid the dividends.

Assets that, under transitional provisions, effectively were not
subject to subsection (1) when previously brought into a group

(5) If:

(a) before thejoining time, the joining entity ceased to be a
*subsidiary member of a*consolidated group (the original
group), whether or not the current group; and

(b) an asset was continuously held by the joining entity from
when it ceased to be a member of the original group until the
joining time; and
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(c) when the entity ceased to be a subsidiary member of the
original group, the "head company of that group made a
choice under the Income Tax (Transitional Provisions) Act
1997 to increase by an amount (the transitional increase
amount) the head company’s *terminating value for the asset
that was to be used in applying step 1 of the tablein
section 711-20 of this Act; and

(d) the asset is " over-depreciated at the joining time;

the "tax cost setting amount for the asset, in respect of the joining
entity becoming a subsidiary member of the current group, is
reduced by the lesser of the transitional increase amount and the
*over-depreciation.

When an asset is over-depreciated

(6) An asset isover-depreciated at a particular timeiif, at that time:
(a) the asset is a*depreciating asset; and
(b) the asset’s "market value exceeds its *adjustable value; and
(c) the asset’s*cost exceeds its adjustable value.
The over-depreciation of the asset then isthe lesser of the 2
excesses (or either of them if they are the same).

Note: Unlike the position with areduction in tax cost setting amount under
section 705-40, the amount of a reduction under this section is not
re-allocated among other assets.

705-55 Order of application of sections 705-40, 705-45 and 705-50

If more than one of sections 705-40, 705-45 and 705-50 apply:

(@ the "head company may choose the order in which the
sections are to apply; and

(b) if it does not, the order is asfollows:
(i) first, section 705-40;
(ii) second, section 705-45;
(iii) third, section 705-50.
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How to work out the allocable cost amount

705-60 What isthejoined group’s allocable cost amount for the

joining entity?

Work out the joined group’ s allocable cost amount for the joining

entity in thisway:

Working out the joined group’sallocable cost amount for thejoining entity

Step  What the step requires Purpose of the step

1 Start with the step 1 amount worked To ensure that the allocable cost
out under section 705-65, which is amount includes the cost of
about the cost of “membership interests  “acquiring the membership
in the joining entity held by “members  interests
of the joined group

2 Add to the result of step 1 the step 2 To ensure that the joining entity’s
amount worked out under liabilities at the joining time,
section 705-70, which is about the which are part of the joined
value of thejoining entity’sliabilities group’s cost of acquiring the

joining entity, are reflected in the
allocable cost amount

3 Add to the result of step 2 the step 3 To increase the allocable cost
amount worked out under amount to reflect the
section 705-90, which is about undistributed, taxed profits and so
undistributed, frankable profits prevent double taxation
accruing to the joined group before the
joining time

4 Subtract from the result of step 3 the To prevent the allocable cost
step 4 amount worked out under amount reflecting return of part of
section 705-95, which is about the amount paid to *acquire the
pre-joining time distributions out of *membership interests in the
certain profits joining entity
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Working out the joined group’ s allocable cost amount for thejoining entity

Step  What thestep requires Purpose of the step

5 Subtract from the result of step 4 the To prevent:
step 5 amount worked out under (a) adouble benefit arising from
section 705-100, which is about certain the losses; and
losses accruing to the joined group (b) losses that cannot be
before the joining time transferred to the *head

company, or are cancelled by
the head company, under
Subdivision 707-A being
reinstated in an unrealised
form or reducing unrealised
gains.

6 Subtract from the result of step 5 the To stop the joined group getting
step 6 amount worked out under benefits both through higher *tax
section 705-110, which isabout losses  cost setting amounts for the
that the joining entity transferred tothe  joining entity’s assets and through
*“head company under losses transferred to the head
Subdivision 707-A company

7 Subtract from the result of step 6 the To stop the joined group getting
step 7 amount worked out under benefits both through the "tax cost
section 705-115, which is about certain  of the joining entity’ s assets being
deductions to which the *head set and through certain tax
company is entitled deductions of the joining entity

being inherited by the head
company

8 If the remaining amount is positive, it

isthe joined group’s alocable cost
amount. Otherwise the joined group’s
allocable cost amount is nil.

705-65 Cost of membership interestsin thejoining entity—step 1in
wor king out allocable cost amount

(1) For the purposes of step 1 in the table in section 705-60, the step 1
amount is the sum of the following amounts for each *membership
interest that *members of the joined group hold in the joining entity

at thejoining time:
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Working out the step 1 amount

Item If themarket valueof the Theamount is...
member ship interest is...

1 equal to or greater than its its cost base
*cost base

2 less than its * cost base but its “market value
greater than its “reduced cost
base

3 less than or equal to its its reduced cost base
“reduced cost base

No indexation of cost base of pre-CGT membership interests

(2) If the "membership interest isa*pre-CGT asset, in working out its
*cost base for the purposes of subsection (1) no element is indexed.

Adjustment if value shifting or loss transfer provision could apply

(3) If, on the assumption that the *members of the joined group had,
just before the joining time, *disposed of their “membership
interests in the joining entity, the *cost base or the *reduced cost
base of the membership interests would have been changed by a
provision of this Act, then the cost base or reduced cost base of the
membership interests that isto be used in subsection (1) of this
section isinstead:

(a) the cost base asit would have been so changed; or

(b) the reduced cost base, as it would have been so changed, but
ignoring the amount of any reduction resulting from the
application of subsection 160ZK (5) of the Income Tax
Assessment Act 1936.

Note: For example, a change in the cost base or reduced cost base may be

required under provisions that apply where aloss transfer or value
shift involving the joining entity has occurred.

(4) Also, if aprovision mentioned in subsection (3) would, because of
events that happened before the joining time, apply to a*CGT
event that happens after the joining timein relation to the
“members *membership interests in the joining entity, the
provision does not so apply.
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(6)

Reduction in cost base under subsection 110-55(7) to be added
back

If, in working out the *reduced cost base of the “membership
interest for the purposes of subsection (1), areduction has taken
place under subsection 110-55(7) (about certain distributions of
pre-acquisition profits), the reduced cost base is increased by the
amount of that reduction.

Rights and options to acquire membership interests

For the purposes of this section, if at the joining time a *member of
the joined group holds aright or option (including a contingent
right or option), created or issued by the joining entity, to acquire a
“membership interest in the joining entity, that right or option is
treated asiif it were a membership interest in the joining entity.

705-70 Liabilities of thejoining entity—step 2 in working out

(D

)

allocable cost amount

For the purposes of step 2 in the table in section 705-60, the step 2
amount isworked out by adding up the amounts of each thing (an
accounting liability) that, in accordance with *accounting
standards, or statements of accounting concepts made by the
Australian Accounting Standards Board, is aliability of the joining
entity at the joining time that can or must be recognised in the
entity’ s statement of financial position.
Note: Liabilities that the joining entity owes to members of the joined group
would not be excluded even though the standards or statements

require that they be eliminated in consolidated accounts of a parent
entity and its subsidiaries.

Exclusion where transfer of accounting liability

An amount is not to be added for an accounting liability that arises
because of the joining entity’s ownership of an asset if, on
*disposal of the asset, the accounting liability will transfer to the
new owner.

Example: A liability to rehabilitate a mine site, where, under legislation or a

licence, the liability will be transferred to the new owner on disposal
of the mine.

Note: Adjustments reducing or increasing the amount under this section are
made by sections 705-75 to 705-85.
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705-75 Liabilities of thejoining entity—reductions for purposes of
step 2 in working out allocable cost amount

Reduction for future deduction

(1) If someor al of an accounting liability will result in a deduction to
the "head company, the amount to be added for the accounting
liability under subsection 705-70(1) is reduced by the following

amount:
: *General company Double- counting
Deduction x tax rate ~  adjustment
where:

double-counting adjustment means the amount of any reduction
that has aready occurred in the accounting liability under
subsection 705-70(1) to take account of the future availability of
the deduction.

Reduction for intra-group liabilities

(2) If theamount of an accounting liability of the joining entity that is
owed to a*member of the joined group is more than the amount
applicable under the following table, the amount to be added for
the accounting liability under subsection 705-70(1) instead equals
the amount applicable under the table.

Amount applicable

Item If themarket valueof the = Theamount applicableis...
member’s asset constituted
by the accounting liability
is...

1 equal to or greater than the the asset’ s cost base
asset’s " cost base

2 less than the asset’s " cost the asset’s “market value
base but greater than its
*reduced cost base

3 less than or equal to the the asset’ s reduced cost base
asset’s "reduced cost base
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Application of subsections 705-65(2) and (4)

(3) Subsections 705-65(2) and (4) apply in relation to referencesin
subsection (2) of this section to an asset’s *cost base or *reduced
cost base in a corresponding way to that in which they apply in
relation to referencesin the table in subsection 705-65(1) to a
“membership interest’ s cost base or reduced cost base.

705-80 Liabilities of thejoining entity—reductions/incr eases for
purposes of step 2 in working out allocable cost amount

Adjustment for unrealised gains and losses

Q) If:

(a) for income tax purposes, an accounting liability, or a change
in the amount of an accounting liability, (other than one
owed to a*member of the joined group) is taken into account
at alater time than is the case in accordance with *accounting
standards or statements of accounting concepts made by the
Australian Accounting Standards Board; and
Example: Accrued employee leave entitlements or foreign exchange gains

and losses.

(b) assuming that, for income tax purposes the accounting
liability or change were taken into account at the same time
asisthe case in accordance with those standards or
statements, the joined group’s allocable cost amount would
be different;

Note:  Thedifference would arise because subsection 705-70(1)
includes incometax liabilities and steps 3 and 5 of the table in

section 705-60 are affected by the time at which changesin
liabilities are taken into account for income tax purposes.

then the amount to be added under subsection 705-70(1) for the
accounting liability is:
(c) if the differenceisan increase—increased by the amount of
the increase; and

(d) if the difference is a decrease—decreased by the amount of
the decrease.
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Use of reliable estimate

(2) Inworking out for the purposes of subsection (1) an amount at a
particular time or in respect of a particular period, use the most
reliable basis for estimation that is available.

Example:  The amount of achangein liability for employee leave entitlements
over aperiod.

705-85 Liabilities of thejoining entity—increases for purposes of
step 2 in working out allocable cost amount

Increase in step 2 amount for employee share interests

(1) If any “membership interest (an employee shareinterest) in the
joining entity needed to be disregarded under section 703-35in
order for the joining entity to be a*wholly-owned subsidiary of the
“head company at the joining time, the step 2 amount worked out
under section 705-70 isincreased by the sum of the *market values
of those interests, reduced in each case by the reduction amount (if
any) worked out under subsection (2) of this section.

Reduction amount

(2) Thereisareduction amount if the "market value of the employee
shareinterest at the time it was *acquired by the employee is more
than the consideration paid or given for its acquisition. The
reduction amount is worked out by multiplying the market value of
the employee share interest at that time by the factor worked out
using the formula:

Consideration
*Market value of . ;
employee share paid or given
Market value of head interest at time for acquisition
company's membership of *acquisition of employee
interests o share interest
Market value of all Market value of employee share
membership interests interest at time of acquisition
where:

market value of all membership interests means the “market value
of all “membership interestsin the joining entity just before the
employee share interest was *acquired.
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market value of head company’ s member ship interests means the
“market value, just before the employee share interest was
*acquired, of any "membership interests that the *head company
held, directly or indirectly in the joining entity, continuously from
that time until the joining time.

Increase to cover certain rights, options and certain equity
interests

The step 2 amount worked out under section 705-70 is increased

by:
@

(b)

the "market value of any right or option (including a
contingent right or option), created or issued by the joining
entity, to acquire a*membership interest in the joining entity,
where that right or option is held at the joining time by a
person other than a*member of the joined group; and

the market value of each thing that, in accordance with
*accounting standards, or statements of accounting concepts
made by the Australian Accounting Standards Board, is
equity in the joining entity at the joining time, where the
thing is also a*debt interest.

705-90 Undistributed, frankable profits accruing to joined group
beforejoining time—step 3 in working out allocable cost
amount

(1)

For the purposes of step 3 in the table in section 705-60, the step 3
amount is the sum of al fully franked dividends (within the
meaning of subsection 46FA(11) of the Income Tax Assessment
Act 1936) that the entity that is the *head company at the joining
time would have received, on the assumptions in subsection (2) of
this section, in respect of “membership interests that it held
continuously until that time either directly or indirectly through
interposed entities.

Assumptions

(2) The assumptions are that:

@

the undistributed profits of the joining entity at the joining
time, other than excluded profits (see subsection (3)), had
been distributed as dividends to holders of *membership
interests as those profits were earned; and
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©)

(4)

)

(6)

(b) the dividends were franked in accordance with
section 160AQF of the Income Tax Assessment Act 1936 to
the extent they could be assuming any income tax that would
become payable on those profits was paid as those profits
were earned; and

(c) entitiesinterposed between the *head company and the
joining entity successively distributed any of the fully
franked dividends immediately after receiving them.

Excluded profits

The excluded profits are those that recouped losses of any *sort that
accrued to the joined group before the joining time.

Loss accruing to the joined group before the joining time

A loss accrued to the joined group before the joining time if and to
the extent that, assuming that asit arose it were instead a profit that
was being earned, a distribution of that profit would have been a
distribution made to the joined group out of profits that accrued to
the joined group before the joining time.

Profit accruing to the joined group before the joining time

A profit accrued to the joined group before the joining timeiif, on
the following assumptions:
(@) that it was distributed to holders of *membership interests as
it was earned; and
(b) that entities interposed between the *head company and the
joining entity successively distributed any of it immediately
after recelving it;
it would have been received by the entity that is the head company
at the joining time, in respect of membership interests that it held
continuously until that time either directly or indirectly through
interposed entities.

Use of reliable estimates

In working out:
(a) for the purposes of subsection (2) the amount of income tax
that would become payable on the undistributed profitsin
respect of a particular period; or
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(b) for the purposes of subsection (4) the amount of aloss that
accrued to the joined group during a particular period; or
(c) for the purposes of subsection (5) the amount of a profit that
accrued to the joined group during a particular period;
use the most reliable basis for estimation that is available.

705-95 Pre-joining timedistributions out of certain profits—step 4
in working out allocable cost amount

For the purposes of step 4 in the table in section 705-60, the step 4
amount is the sum of all distributions made by the joining entity
before the joining time that:

(a) the "head company receives directly, or would receive
indirectly if entities interposed between the head company
and the joining entity successively distributed any
distribution they received immediately after receiving it; and

(b) were made out of profits:

(i) that did not accrue to the joined group before the joining
time (see subsection 705-90(5)); or

(ii) that accrued to the joined group before the joining time
and recouped losses of any *sort that accrued to the
joined group before that time (see subsection
705-90(4)).

705-100 Lossesaccruingto joined group beforejoining time—step 5
in working out allocable cost amount

(1) For the purposes of step 5 in the table in section 705-60, the step 5
amount is the sum of all losses of any *sort of the joining entity
that:

(& had not been *utilised by the joining entity for the income
year in which the joining time occurred or any earlier income
year; and

(b) accrued to the joined group before the joining time (see
subsection 705-90(4)).

(2) However, alossisnot to be taken into account under
subsection (1) to the extent that, in applying subsection 705-90(2)
for the purpose of working out the step 3 amount in the tablein
section 705-60, the loss reduced the amount of the undistributed
profits mentioned in that subsection.
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705-105 Continuity of holding member ship interests—steps3to5in
working out allocable cost amount

If:

() a"membership interest that a”*member of the joined group
held in the joining entity at the joining time was taken under
this Act to have been *acquired by the member for its
“market value at a particular time (the market value time); or

(b) the *cost base and “reduced cost base of a membership
interest that a member of the joined group held in the joining
entity at the joining time were, before that time, changed on
one or more occasions by this Act so that they equalled the
market value of the membership interest at a particular time
(the last of which timesis also the market value time);

then, for the purpose of sections 705-90, 705-95 and 705-100, the
*head company is taken not to have held that membership interest,
either directly or indirectly, before the market value time.

705-110 If joining entity transfersalossto the head company—step
6 in working out allocable cost amount

(1) For the purposes of step 6 in the table in section 705-60, the step 6
amount isworked out by multiplying the sum of the losses
mentioned in subsection (2) by the *general company tax rate.

(2) Thelosses are the joining entity’ s losses of any "sort that:
(a) were not *utilised by the joining entity for theincome year in

which the joining time occurred or any earlier income year;
and

(b) did not accrueto the joined group before the joining time
(see subsection 705-90(4)); and

(c) aretransferred to the *head company under
Subdivision 707-A; and

(d) arenot cancelled under section 707-145.

705-115 If head company becomes entitled to certain deductions—
step 7 in working out allocable cost amount

(1) For the purposes of step 7 in the table in section 705-60, the step 7
amount is worked out using the following formula:
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)

Acquired *General company

Owned deductions + | 4qictions tax rate

where:

acquired deductions means al deductions covered by
subsection (2) that are not owned deductions.

owned deductions means the sum of al deductions for which the
following requirements are satisfied:
(a) the deduction is covered by subsection (2);
(b) assuming the expenditure that gave rise to the deduction were
instead a profit that was earned at the time the expenditure
was incurred, a distribution of that profit would have been a
distribution made to the joined group out of profits that
accrued to the joined group before the joining time (see
subsection 705-90(5)).

This subsection covers any deduction to which the *head company
becomes entitled under section 701-5 as aresult of the joining
entity becoming a*subsidiary member of the joined group, other
than a deduction for expenditure:

(a) thatis, forms part of or reduces, the cost of an asset of the
joining entity that becomes an asset of the head company
because subsection 701-1(1) (the single entity rule) applies;
or

(b) to which section 110-40 (about expenditure on assets
acquired before 7.30 pm on 13 May 1997) applies; or

(c) tothe extent that, in applying subsection 705-90(2) for the
purpose of working out the step 3 amount in thetablein
section 705-60, the expenditure reduced the amount of the
undistributed profits mentioned in that subsection.
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Preservation of application of Subdivision 165-CC (about

unrealised losses)

705-120 Preservation of application of Subdivision 165-CC (about

(D)

)

©)

unrealised losses)

Object

The object of this section isto transfer to the assets of the joining
entity any potential application of Subdivision 165-CC (about
unrealised capital and revenue losses) that existed in respect of the
*head company’ s *“membership interests in the joining entity just
before the joining time. This is done because the head company’s
cost of becoming the holder of the joining entity’s assetsis
recognised under this Division as an amount reflecting the group’s
cost of acquiring the joining entity.

Section appliesif potential application of Subdivision 165-CC to
membership interestsin joining entity

This section applies if, assuming the "head company had, just
before the joining time, made a*capital loss or a *trading stock loss
in respect of a"CGT event that happened to a*CGT asset
consisting of its “membership interests (the Subdivision 165-CC
membership interests) in the joining entity, Subdivision 165-CC
would apply to the head company.

Subdivision 165-CC becomes potentially applicable to proportion
of assets acquired by head company

If this section applies, then, in applying Subdivision 165-CC for
the head company core purposes, the following percentage of each
of the "CGT assets, that become those of the head company
because subsection 701-1(1) (the single entity rule) applies, is
taken to have been owned by the *head company at the changeover
time mentioned in sections 165-115C and 165-115D:

*Market vaue of Subdivision 165-CC
membership interests just before joining time

Market value of all * membership interests
in joining entity just before joining time

x 100%
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(4)

Entry history rule not to give rise to application of
Subdivision 165-CC

For the "head company core purposes, section 701-5 (the entry
history rule) does not have the effect that Subdivision 165-CC
appliesto a*capital loss or a*trading stock lossin respect of a
*CGT event that happens to any *CGT asset that becomes that of
the head company because subsection 701-1(1) (the single entity
rule) applies.

How to work out a pre-CGT factor for assets of joining entity

705-125 Pre-CGT factor for assets of joining entity

(1)

)

©)

Object

Because intra-group *membership interests in the joining entity are
disregarded under subsection 701-1(1) (the single entity rule), the
object of this section is to provide a mechanism to ensure that the
benefit of the pre-CGT status of those interestsis not lost. That
mechanism involves working out a factor by which the preCGT
status can be attached to the joining entity’ s assets and then
recognised in membership interests held in an entity that owns the
assets on ceasing to be a “subsidiary member of the joined group.

Pre-CGT factor to be worked out for certain assets

A pre-CGT factor isworked out under this section for each asset
of thejoining entity at the joining time, other than one that, in
accordance with *accounting standards, is a current asset.

Note: A pre-CGT factor is not worked out for current assets because they

would, in the ordinary course of operations of the joining entity, be
consumed or disposed of within 12 months.

How to work out pre-CGT factor

The pre-CGT factor is the amount (not exceeding 1) worked out by
dividing:
(@) thesum of:
(i) for each *membership interest in the joining entity held
by the "head company that isa*pre-CGT asset of the

head company—the interest’s *market value at the
joining time; and
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(if) for each membership interest in the joining entity held
by a*subsidiary member that has a pre-CGT factor—the
interest’s market value at the joining time multiplied by
its pre-CGT factor;

by:
(b) the sum of the market values, at the joining time, of all the
joining entity’ s assets for which a pre-CGT factor isto be
worked out.

Note: The treatment of membership interestsin an entity ceasing to be a
member of the joined group as pre-CGT assets of members of the
group could be manipulated to produce too many pre-CGT assets if
the pre-CGT factor of an asset were not limited to 1 by the above
subsection.

[The next Division is Division 707.]

Division 707—L osses for head companies when entities
become membersetc.

Table of Subdivisions

707-A  Transfer of previoudly unutilised losses to head company
707-B Can atransferred loss be utilised?

707-C  Amount of transferred losses that can be utilised

707-D  Special rules about losses

Subdivision 707-A—Transfer of previously unutilised lossesto
head company

Guideto Subdivision 707-A

707-100 What this Subdivision is about

A loss made but not utilised by an entity before the time it becomes
amember of aconsolidated group istransferred to the head
company of the group at that time if the entity could have utilised
the loss had the entity not become a member of the group.

Table of sections
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707-105

Objects
707-110

Who can utilise the loss?

Objects of this Subdivision

Application

707-115

What losses this Subdivision applies to

Transfer of loss from joining entity to head company

707-120
707-125
707-130
707-135

Transfer of loss from joining entity to head company
Modified same business test for companies’ post-1999 losses
Modified pattern of distributions test

Transferring loss transferred to joining entity because same business test
was passed

Effect of transfer of loss

707-140

Effect of transfer of loss

Cancelling thetransfer of theloss

707-145

Cancelling the transfer of the loss

What happensif the lossisnot transferred?

707-150

Loss cannot be utilised for income year ending after the joining time

707-105 Who can utilisethe loss?

() If thelossistransferred, the head company is treated for income
years ending after the transfer as having made the loss, so the head
company can utilise the loss for those income years to the extent
permitted by:

@
(b)

Note:

the general rules (outside this Part) about an entity utilising a
lossit has made; and

the special rules about transferred losses in the other
Subdivisions of this Division that supplement and modify
those general rules.
If the entity from which the loss was transferred became a subsidiary
member of the consolidated group, the entity cannot utilise the loss for

those income years because of section 701-1 (single entity rule) and
section 707-140.
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(2) If thelossis not transferred, then, for an income year ending after
the time the entity became a member of the consolidated group, the
loss cannot be utilised by any entity.

Note: Thelosswill not be transferred if the entity would not have been able
to utiliseit or if the transfer is cancelled under section 707-145.

[Thisisthe end of the Guide.]

Objects

707-110 Objectsof this Subdivision

(1) The main abjects of this Subdivision are:

(a) to provide for the transfer of alossfrom an entity (the
joining entity) becoming a*member of a*consolidated group
to the “head company of the group (so the head company
may be able to *utilise it), if the joining entity could have
utilised the loss if it had not become a member of the group;
and

(b) to prevent the utilisation by any entity of aloss made by the
joining entity, if the joining entity could not have utilised the
lossif it had not become a member of the group.

Utilising a loss

(2) Anentity utilisesaloss:

(@) inthe case of a*tax loss—to the extent it is deducted from an
amount of the entity’ s assessable income or *exempt income;
and

(b) inthe case of a”net capital loss—to the extent that it is
applied to reduce an amount of the entity’s *capital gains;
and

(c) inthe case of an overall foreign loss in respect of a class of
assessabl e foreign income (within the meaning of
section 160AFD of the Income Tax Assessment Act 1936)—
to the extent that the lossis taken into account in reducing the
entity’ sincome of that class.
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Application

707-115 What losses this Subdivision appliesto

(1) This Subdivision appliesto aloss of any *sort if:

(a) an entity (the joining entity) becomes a*member of a
*consolidated group (the joined group) at atime (the joining
time) in an income year (the joining year); and

(b) thelosswas made by the joining entity for an income year
ending before the joining time.

Note 1: If the joining entity had aloss transferred to it by a previous operation
of this Subdivision (when the entity was the head company of a

consolidated group), this Subdivision operates later asif the joining
entity had made the loss. See section 707-140.

Note 2: Section 707-405 may affect the income year for which the joining
entity istreated as having made the loss, if the joining entity made the
loss and the loss is referable to part of an income year.

(2) This Subdivision appliesto the loss only to the extent to which the
lossis not utilised or otherwise reduced for:
(a) anincome year ending before the joining time; or
(b) anon-membership period mentioned in section 701-30 that
ended before the joining time.

Transfer of lossfrom joining entity to head company

707-120 Transfer of lossfrom joining entity to head company

(1) Atthejoining time, the lossistransferred from the joining entity to
the “head company of the joined group (even if they are the same
entity), to the extent (if any) that the loss could have been *utilised
by the joining entity for an income year consisting of the *trial year
if:

(a) at the joining time, the joining entity had not become a
“member of the joined group (but had been a*wholly-owned
subsidiary of the head company if the joining entity is not the
head company); and

(b) the amount of the loss that could be utilised for thetrial year
were not limited by the joining entity’ sincome or gains for
thetrial year.

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 69



Schedule 1 Main consolidation provisions

What isthetrial year?

(2) Thetrial year isthe period:
(a) starting at the latest of these times:
(i) thetime 12 months before the joining time;
(ii) thetime the joining entity came into existence;

(iii) thetimethe joining entity last ceased to be a*subsidiary
member of a”consolidated group, if the joining entity
had been a member of a consolidated group before the
joining time but was not a*member of a consolidated
group just before the joining time; and

(b) ending just after the joining time.

Same business test involving trial year

(3) When working out whether the joining entity carried on the same
business throughout the *trial year (or a period including the trial
year) asit carried on at a particular time, assume that the entity
carried on at and just after the joining time the same business that it
carried on just before the joining time.

Transfer of loss for income year overlapping trial year

(4) If theloss was made by the joining entity for an income year all or
part of which occursin the *trial year, the transfer of the loss under
subsection (1) is not prevented by the fact that the loss was made
for that income year.

707-125 Modified same businesstest for companies post-1999 losses

(1) Thissection operatesif:
(a) thejoining entity made the loss for an income year starting
after 30 June 1999; and
(b) subsection 165-13(3), 165-15(2) or (3) or 166-5(4) or (5) is
relevant to working out (under subsection 707-120(1))
whether the loss is transferred from the joining entity.

(2) Work out whether the lossis transferred on the basis that
subsection 165-13(3) required the joining entity to satisfy the
*same business test for:

(a) the period (the same businesstest period) consisting of:
(i) the*trial year; and
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(ii) theincome year in which the continuity period ended, if
that income year started before the trial year; and
(b) thetime (the test time) just before the end of the income year
for which the loss was made by the joining entity.
Note: Subsection 165-13(2) explains what the continuity periodis.

Subdivision 707-B may affect the period for aloss made by the
joining entity because of a previous transfer under this Subdivision.

(8) Work out whether the loss is transferred on the basis that:
(a) subsection 165-15(2) specified that the period (the same
business test period) for the *same business test consisted of:
(i) the*trial year; and
(ii) theincome year in which the person began to control, or
became able to control, the voting power in the
company, if that income year started before the tria
year; and
(b) subsection 165-15(3) required the same business test to be
applied to the company’ s business immediately before the
time (the test time) just before the end of the income year for
which the loss was made by the joining entity.

(4) If Subdivision 166-A would apply to the joining entity for an
income year consisting of the *trial year, work out whether the loss
istransferred on the basis that:

(a) subsection 166-5(4) treated the joining entity as having
satisfied the condition in section 165-13 if the joining entity
satisfied the *same business test for the period (the same
business test period) consisting of:

(i) thetrial year; and

(if) theincome year described in subsection (5) of this
section, if that income year started before the tria year;
and

(b) subsection 166-5(5) required the same businesstest to be
applied to the *business that the joining entity carried on at
the time (the test time) just before the end of the income year
for which the loss was made by the joining entity.

Note: Subdivision 166-A appliesto public listed companies and their 100%

subsidiaries unless they choose that Subdivision 165-A apply to them
without the modifications made by Subdivision 166-A.

(5) For the purposes of subparagraph (4)(a)(ii), the income year is.
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(a) theincome year in which occurred the first time covered by
paragraph 166-5(2)(a) or (b) for which there was no
*substantial continuity of ownership of the joining entity as
between the start of the *test period and that time; or

(b) theincome year of the joining entity containing the time at
which the joining entity is taken under subsection 707-210(5)
to fail to meet the condition in section 165-12, if that
subsection is relevant to working out whether the joining
entity can *utilise the loss.

Note 1: Section 707-205 affects the start of the test period if the joining entity
made the loss under a previous operation of this Subdivision.

Note 2: Section 707-210 is about whether a company can utilise certain losses
transferred to it under this Subdivision from a company.

(6) Subsection (4) of this section has effect despite subsection
707-210(6).

Note: Subsection 707-210(6) modifies section 166-5 for working out
whether a company can utilise certain losses transferred to it under
this Subdivision from a company.

707-130 Modified pattern of distributionstest

(1) This section operates for the purpose of working out (under
subsection 707-120(1)) whether the lossis transferred from the
joining entity, if section 267-20 in Schedule 2F to the Income Tax
Assessment Act 1936 is relevant for that purpose.

Notel:  That sectionisrelevant if the joining entity has been a non-fixed trust
(as defined in that Schedule) at any time in the period from the start of
the income year in which the entity made the loss until thetime it
became a subsidiary member of the joined group (and was not an
excepted trust, as defined in that Schedule, at al timesin the period).

Note2:  That section prevents an entity from utilising atax loss (and, through
section 160AFD of that Act, an overall foreign loss) unless the entity
meets the conditions in subsection 267-30(2) (if applicable) and
section 267-35 in that Schedule by passing the pattern of distributions
test for certain income years.

(2) Section 267-30 in that Schedule has effect as if the income year
mentioned in that section were the joining year, and not the "trial
year.

Note: Section 267-30 in that Schedule requires the joining entity to pass the
pattern of distributions test for the income year mentioned in that

section if that entity distributed income or capita in that income year
or within 2 months after the end of that income year.
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(3) Section 267-35 in that Schedule has effect as if the reference in that
section to an earlier income year were to an income year earlier
than the joining year.

(4) Disregard each distribution (if any) of income or capital (within the
meaning of that Schedule) made by the joining entity after the
joining time, so far as it was made from an amount of the entity’s
income or capital attributable to atime after the joining time, in
working out:

(@) whether section 267-30 in that Schedule requires the joining
entity to pass the pattern of distributions test (as defined in
that Schedule); and

(b) whether the joining entity passes that test as required by
section 267-30 or 267-35 in that Schedule.

Note: Disregarding that percentage of a distribution may affect atest year
distribution of income or atest year distribution of capital, as those
terms are defined in section 269-65 in that Schedule, and thus affect

whether the joining entity passes the pattern of distributions test under
section 269-60 in that Schedule.

707-135 Transferring losstransferred tojoining entity because same
businesstest was passed

(1) Thissection operatesif the loss had been transferred to the joining
entity (by aprevious operation of this Subdivision) because the
entity from which the loss was transferred carried on during a
particular period the same business as it carried on at a particular
time.

(2) Thelossis not transferred from the joining entity to the *head
company of the joined group (despite section 707-120), unless the
joining entity satisfies the *same business test for:

(@ the™trial year (the same business test period); and
(b) thetime (the test time) just before the end of the income year
in which the loss was transferred to the joining entity.

Effect of transfer of loss

707-140 Effect of transfer of loss

(1) Totheextent that thelossis transferred under section 707-120
from the joining entity to the *head company of the joined group,
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this Act operates (except so far as the contrary intention appears)
for the purposes of income years ending after the transfer asif:
(a) the head company had made the loss for the income year in
which the transfer occurs; and

(b) thejoining entity had not made the loss for the income year
for which the joining entity actually made the |oss.

Head company may utilise loss for income year of transfer

(2) The*head company is not prevented from *utilising the loss for the
income year in which the transfer occurs merely because this Act
operates asif the head company had made the loss (to the extent of
the transfer) for that year.

Debt forgiveness in income year for which lossis made

(3) If adebt of the “*head company of the joined group is forgiven (as
defined in Subdivision 245-B in Schedule 2C to the Income Tax
Assessment Act 1936) in the income year in which the transfer
occurs, subsections 245-105(5) and (6) in that Schedul e operate as
if the head company had made the loss for an earlier income year.
Note: This subsection has the effect that the loss may be reduced in

accordance with one of those subsections by applying the total net
forgiven amount for the income year in which the transfer occurs.

Cancelling thetransfer of theloss

707-145 Cancelling the transfer of the loss

(1) The *head company of the joined group may choose to cancel the
transfer of the loss.

(2) If the "head company of the joined group does so, this Act (except
this section) operates for all income years ending after the transfer
asif it had not occurred under section 707-120.

(3) The choice cannot be revoked.
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What happensif thelossisnot transferred?

707-150 Losscannot be utilised for income year ending after the
joining time

To the extent that the loss is not transferred under section 707-120
from the joining entity to the *head company of the joined group,
the loss cannot be "utilised by any entity for an income year ending
after the joining time.

Subdivision 707-B—Can atransferred loss be utilised?

Guideto Subdivision 707-B

707-200 What this Subdivision is about

This Subdivision modifies rules about a company maintaining the
same ownership to be able to utilise aloss transferred to it under
Subdivision 707-A, and specifies what things happening before the
transfer are to be taken into account in working out whether the
company can utilise the loss.

Table of sections

Operative provisions

707-205 Modified period for test for maintaining same ownership

707-210 Utilisation of certain losses transferred from a company depends on
company that made the losses earlier

[Thisisthe end of the Guide.]
Operative provisions

707-205 Modified period for test for maintaining same owner ship

(1) Thissection modifies Divisions 165 and 166 for the purposes of
working out whether a company can *utilise a*tax loss or *net
capital loss that it made because of atransfer under
Subdivision 707-A.
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)

Subdivision 165-A and Division 166 operate for those purposes as
if the "loss year started at the time of the transfer.

Note1l:  Thismeans that the ownership test period defined by subsection
165-12(1) and the test period defined by subsection 166-5(1) start at
the time of the transfer.

Note2:  Without this section, those periods would start at the start of the
income year in which the transfer occurred, so events occurring before
the transfer (such as changesin holdings of voting power, rightsto
dividends or rights to capital or abnormal trading) could affect
whether the company could utilise the tax loss or net capital loss.

707-210 Utilisation of certain lossestransferred from a company

(D

)

©)

depends on company that made the losses ear lier

This section has effect for the purposes of working out whether a
company (the latest transferee) can *utilise for an income year a
loss transferred to it under Subdivision 707-A from a company (the
latest transferor) because:

(a) the latest transferor met the condition in section 165-12; and

(b) the conditionsin one or more of paragraphs 165-15(1)(a), (b)
and (c) did not exist in relation to the latest transferor.

Meeting conditionsin section 165-12

The latest transferee is taken to meet the conditionsin

section 165-12 for the income year in relation to the loss if and
only if the company (the test company) described in subsection (3)
would have met those conditions for the income year had the
circumstances described in subsection (4) existed.

Notel:  Thelatest transferee and the test company may be the same company.

Note 2: Section 707-405 may affect the income year for which the test
company istreated as having made the loss, if the lossis referable to
part of an income year.

Thetest company isthe first company to make the loss. However,
if:

(a) thelosswas made by the latest transferor because of one or
more earlier transfers of the loss under Subdivision 707-A
from a company to a company; and

(b) one or more of those earlier transfers occurred because the
company fromwhich that earlier transfer was made satisfied
the "same business test for the *same business test period and
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“test time specified in Division 165 or 166 or section 707-125
(as affected by section 707-205 or Subdivision 707-D if
relevant);
the test company is the company to which the loss was transferred
in the most recent transfer described in paragraph (b).

(4) The circumstances are that:

(a) thetest company was not treated by Subdivision 707-A for
the income year as not having made the loss; and
(b) if the test company made the loss apart from that Subdivision
and transferred the loss to itself under that Subdivision—the
test company was not treated by that Subdivision for the
income year as having made the loss for the income year in
which the transfer occurred; and
(c) nothing happened, after the time the loss was transferred
from the test company to the “head company of a
*consolidated group, to “membership interests or voting
power in an entity that was at that time a *subsidiary member
of the group, that would affect whether the test company
would meet the conditions in section 165-12 for the income
year; and
(d) if the loss has later been transferred under that Subdivision to
the head company of another consolidated group—nothing
happened, after the time of the later transfer, to membership
interests or voting power:
(i) inthelater transferor; or
(if) inan entity that was at that time a subsidiary member of
that other group interposed between the later transferor
and the head company;
that would affect whether the test company would meet the
conditions in section 165-12 for the income year.

Failing to meet conditionsin section 165-12

(5) Thelatest transferee istaken to fail to meet a condition in
section 165-12 only at:

(a) thefirst time the test company would have failed to meet the
condition had the circumstances described in subsection (4)
existed; or

(b) thetest time described in subsection 166-5(5) for the test
company, if Division 166 is relevant to working out whether
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(6)

(7)

the test company could have *utilised the loss had the
circumstances described in subsection (4) existed.

Same business test applying to latest transferee under Division 166

If subsection 166-5(4) affects whether the latest transferee can
“utilise the loss for the income year because the latest transferee is
a”listed public company or a*100% subsidiary of one for the year,
subsection 166-5(5) operates asiif it required the *same business
test to be applied to the *business the latest transferee carried on
just before the time described in subsection (5) of this section.

If the test company made the loss because of a transfer

If the test company made the loss because of atransfer under
Subdivision 707-A from another entity, Divisions 165 and 166
operate in relation to the test company for the purposes of
subsection (2) asif the test company’s *loss year started at the time
of the transfer.

Subdivision 707-C—Amount of transferred losses that can be

utilised

Guideto Subdivision 707-C

707-300 What this Subdivision is about

Losses transferred to the head company of a consolidated group
under Subdivision 707-A can be utilised for an income year only
against afraction of the income or gains remaining after the
company has utilised other losses and deductions.

Table of sections

Object
707-305 Object of this Subdivision

How much of atransferred loss can be utilised?

707-310 How much of atransferred loss can be utilised?
707-315 What isabundle of losses?

78 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002




Main consolidation provisions Schedule 1

707-320 What isthe available fraction for a bundle of |osses?
707-325 Modified market value of an entity becoming a member of a consolidated

group

707-330 Lossestransferred from former head company
707-335 Limit on utilising transferred losses if circumstances change during income

year

707-340 Utilising transferred losses while exempt income remains
707-345 Other provisions are subject to this Subdivision

Object

[Thisisthe end of the Guide.]

707-305 Object of this Subdivision

(D

)

©)

(4)

The main object of this Subdivision isto limit, in away that gives
effect to the principlesin subsections (2) and (3), the amount of
losses transferred under Subdivision 707-A that can be *utilised for
an income year by the transferee.

One principleisthat the transferee is to "utilise the transferred
losses for an income year only to the extent to which it has income
or gains for the income year remaining after reduction by its other
losses and deductions.

The other principle isthat the amount of atransferred loss that the
transferee can "utilise is to reflect the amount of the loss that the
transferor could have *utilised for the income year if the transferor
of the loss (whether the original maker of the loss or not) had not
become a*member of a*consolidated group at the time of the
transfer.

To give effect to those principles, this Subdivision operates on the
assumption that, if each transferor of alossto the transferee had
not become a “member of a *consolidated group at the time of the
transfer:
() al thetransferors of transferred losses to the transferee
would have made income or gains for the year whose total
did not exceed the transferee’ sincome or gains for the year
remaining after reduction by its other losses and deductions,
and
(b) aparticular transferor’ sincome or gains for the year would
have equalled a fraction of the transferee’ sincome or gains
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for the year remaining after reduction by its other losses and
deductions.

(5) Thefraction isworked out by reference to the transferor’ s market
value at the time of the transfer (on the assumption that market
value reflects capacity to generate income or gainsin future).

How much of atransferred loss can be utilised?

707-310 How much of atransferred loss can be utilised?

(1) Thissection limits the amount of lossesin a particular *bundle of
losses transferred under Subdivision 707-A that can be *utilised by
the transferee. The limit is set by reference to the *available
fraction for the bundle.

Note: Section 707-335 of this Act and section 707-350 of the Income Tax

(Transitional Provisions) Act 1997 set different limits on utilising
losses in abundle of lossesin certain circumstances.

Basicrule

(2) Thetransferee cannot *utilise more of the losses in the *bundle than
the transferee would have been able to utilise (apart from this
section) under the conditions in subsections (3), (4) and (5).

(3) Thefirst condition isthat the only amount of the transferee’s
income or gains (if any) of akind described in column 1 of anitem
of the table for the income year is the *available fraction of the
amount worked out as described in column 2 of the item having
regard to:

(a) thetransferee’sincome or gains for the income year apart
from this section; and

(b) thetransferee’s deductionsfor the income year and losses,
except losses transferred to the transferee under
Subdivision 707-A.
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Income and gains

Column 1
Thetransferee' sincome or
gains of thiskind:

Column 2
Areworked out by referenceto thisamount:

1 “Capital gains

2 Assessable foreign income
of aparticular class, as
defined in section 160AFD
of the Income Tax
Assessment Act 1936

3 “Exempt film income

4  *Assessable film income

5 "Exempt income other than
*exempt film income and
*excluded exempt income

6 Assessableincomethat is
not attributable to *capital
gains, is not assessable
foreign income as defined
in section 160AFD of the
Income Tax Assessment Act
1936 and is not *assessable
film income

The result of:

(a) step 2 of the method statement in subsection
102-5(2); or

(b) step 3 of the method statement in
section 165-111;

(as appropriate) for the transferee and the income
year

The transferee’ s assessable foreign income of the
class for the income year reduced by the total of the
transferee’ s foreign income deductions (if any), as
defined in that section, for theincome year in
relation to the class

The transferee’s * net exempt film income for the
income year remaining after deduction of the
transferee’ s *film losses (if any)

The transferee’s " net assessable film income for the
income year remaining after deduction of the

~transferee’s *film losses (if any)

The amount of the transferee’s *net exempt income
for the income year that would have remained after
deducting from it the transferee’s “tax losses (if
any), assuming the amount of that income were
what it would have been had the transferee not had

~ "exempt film income for the year

The amount (if any) that would have been the
transferee’ s taxable income (if any) for the income
year if the transferee had not had for the income
year:

(a) any *net capital gain; or

(b) any assessable foreign income; or

(c) any *net assessable film income

(4) The second condition is that once the amounts of the transferee’s
income or gains have been worked out under subsection (3) they

are not reduced by:
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(a) deductions, or losses, other than losses in the *bundle; or

(b) taxesor expenses described in subsection 375-805(4) (which
is about *net exempt film income).
Note: One of the effects of subsection (4) isthat, for working out how much

of afilmlossin the bundle can be deducted from the transferee’ s net
exempt film income or net assessabl e film income:

@ the transferee’ s net exempt film income will be the same asiits
exempt film income worked out under subsection (3); and

(b) the transferee’ s net assessabl e film income will be the same asiits
assessable film income worked out under subsection (3).

(5) Thethird condition isthat once the amounts of the transferee’s
*exempt income have been worked out under subsection (3),
assume that the transferee had no losses, outgoings or taxes
described in subsection 36-20(1) (which is about *net exempt
income), in working out how much of a*tax loss in the *bundle can
be deducted from the transferee’ s net exempt income.

707-315 What is a bundle of losses?

(1) A bundle of losses comes into existence at the time (theinitial
transfer time) aloss of any *sort that has not previously been
transferred under Subdivision 707-A istransferred under that
Subdivision from an entity (the real loss-maker) to the *head
company of a*consolidated group (the joined group).

(2) Attheinitial transfer time, the bundle consists of every loss
(regardless of its “sort) that:
(a) istransferred at that time under that Subdivision from the real
loss-maker to the *head company of the joined group; and
(b) has not been transferred under that Subdivision before that
time.
Note: For certain purposes, section 707-327 of the Income Tax (Transitional

Provisions) Act 1997 treats the bundle as including certain other losses
too.

(3) Thebundlestill exists at alater timeif it includes at that |ater time
at least one loss of any "sort that could be *utilised or otherwise
reduced by an entity for an income year ending after that time
(even if one or more losses have ceased to beincluded in the
bundle before that 1ater time).
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Note: A bundle continues to exist even if the lossesin it are transferred
again under Subdivision 707-A after the initial transfer time.

(4) A lossceasesto beincluded in a*bundle at the first time for which
it istrue that the loss cannot be *utilised or otherwise reduced by
any entity for an income year ending after that time.

707-320 What isthe available fraction for a bundle of |osses?

(1) Theavailablefraction for a*bundle of losses at atimeis:

*Modified market value of the real loss- maker at theinitial transfer time
Transferee’ s adjusted market value at the initial transfer time

where:

transferee’ s adjusted market value at theinitial transfer time
means the amount that would be the market value, at the initial
transfer time, of the transferee to which the losses in the *bundle
were transferred at that timeif:

(@) thetransferee did not have aloss of any *sort for an income
year ending before that time; and
(b) the balance of the transferee’ s *franking account were nil at
that time.
Note: The value for the transferee will be worked out on the basis that
subsidiary members of the consolidated group headed by the

transferee are part of the transferee, because of section 701-1 (the
single entity rule).

(2) However, if an event described in an item of the table happens, the
available fraction for the "bundle is reduced or maintained just
after the event by multiplying it by the factor identified in the item:

Factor s affecting the available fraction

Item Event Factor

1 One or more losses in the *bundle are The lesser of 1 and this fraction:
transferred for the second or

subsequent time Market value of the transferor

at the time of the transfer

Market value of the transferee
at the time of the transfer
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Factor s affecting the available fraction

Item Event Factor

2 At the same time as the losses in the Theresult of dividing the lesser of:
“bundl e were most recently transferred,  (3) the available fraction (apart from
losses in one or more other bundles this subsection) for the bundle of
were transferred from the same losses that had not been
transferor to the same transferee, and transferred before; and

the lossesin the bundle or one of the (b) 1;
other bundles had not been transferred

before by the sum of the available fractions

for al the bundles (apart from this
item applying to transfers at the
time)

The company to which the lossesin the Total of the available fractions
“bundle were most recently transferred 1 —  for the other bundles just
has transferred to it at alater time after the later time
losses in one or more other bundles

Thereis an increase in the market value Market value of the company
of the company to which the lossesiin just before the event

the *bundle were most recently Market value of
transferred, because of an event the company just +
described in subsection 707-325(4) before the event
(but not covered by subsection

707-325(5))

Amount of
theincrease

The available fractions (apart from this 1
item) for all the *bundles of losses
most recently made by the company
that most recently made the lossesin
the bundle total more than 1.000

Thetotal

(3) If thetransfer under Subdivision 707-A of one or more lossesin a
*bundle causes events described in 2 or more items of the tablein
subsection (2) to happen and require calculations of the available
fraction for that bundle and for one or more other bundles:

() make the calculations required by those items in the order in
which the items appear in the table; and

(b) take account of the results of a calculation under an earlier
item in making a calculation under alater item.

(4) The availablefraction for a*bundle of lossesis worked out to 3
decimal places, rounding up if the fourth decimal placeis5 or
more. Subsections (1) and (2) have effect subject to this subsection.
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(5) If, apart from this subsection, the available fraction for a*bundle
of losses would need to be worked out by dividing a number by O,
work out the available fraction by dividing the number by 1.

(6) The availablefraction for a*bundle of lossesis 0 if, apart from
this subsection, it would be negative.

707-325 Modified market value of an entity becoming a member of a
consolidated group

Basicrule

(1) The modified market value of an entity that becomes a*member of
a”*consolidated group at a particular time is the amount that would
be the market value of the entity at that timeif:

(@
(b)

(©)

(d)

the entity had no loss of any *sort for any income year, and
the balance of its *franking account at that time were nil; and
the "subsidiary members of the group at that time were
separate entities and not just parts of the “head company of
the group; and
the entity’ s market value did not include an amount
attributable (directly or indirectly) to a*membership interest
in amember of the group (other than the entity):
(i) thatisa”corporate tax entity; or
(i) that transferred aloss under Subdivision 707-A to the
head company of the group at or before that time; and

the contribution to the entity’ s market value made by atrust
(other than one that is a member described in paragraph (c))
were limited to the amount attributabl e to the entity’s *fixed
entitlements (if any) at that time to income or capital of the
trust that is not attributable (directly or indirectly) to a
membership interest in such a member.

Note 1: Section 707-330 affects the modified market value of an entity that

becomes a subsidiary member of the consolidated group, if the entity
was the head company of another consolidated group just beforehand.

Note 2: Section 707-325 of the Income Tax (Transitional Provisions) Act 1997

provides for an entity’ s modified market value to be increased in
certain circumstances for the purposes of working out the available
fraction for a bundle of losses transferred from the entity.
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Rule to prevent inflation of modified market value

(2) However, if:
() one or more of the events described in subsection (4)
occurred in the 4 years before the time; and
(b) the amount worked out under subsection (1) exceeds what it
would have been if none of those events had occurred;
the modified market value of the entity at the time is the amount
worked out under subsection (1), reduced by the amount worked
out under subsection (3).

(3) The amount of the reduction is the lesser of:
(a) the excess described in paragraph (2)(b); and
(b) thetotal increase in the market value of the entity that

occurred immediately after each event mentioned in
paragraph (2)(a) because of the event.

(4) These are the events:

(a) aninjection of capital into the entity or an entity that was an
*associate of the entity (or of the trustee of the entity, if the
entity isatrust) at the time of the injection;

(b) atransaction that:

(i) did not take place at arm’ s length; and

(ii) involved the entity or an entity that was an associate of
the entity (or of the trustee of the entity, if the entity isa
trust) at the time of the transaction.

(5) For the purposes of paragraph (2)(a), disregard an injection of
capital if, and only if, it is made:

(@ into a“listed public company through a*dividend
reinvestment *scheme involving the issue of a*sharein the
company to an entity that held a share in the company before
the injection; or

(b) in association with the acquisition of a*share in a company
in relation to which:

(i) theconditionsin subsection 703-35(5) are met; or

(ii) the conditionsin paragraphs 703-35(5)(a), (b), (d) and
(e) are met and in relation to which the Commissioner
has made a determination under subsection 139CD(8) of
the Income Tax Assessment Act 1936.
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Note: Section 703-35 of this Act and section 139CD of the Income Tax
Assessment Act 1936 deal with shares acquired under arrangements
for employee shareholdings.

707-330 Lossestransferred from former head company

(1) This section has effect for working out the *available fraction for a
*bundle of lossesif:

(a) an entity (the ex-head company) becomes a *subsidiary
member of a*consolidated group (the bigger group) at atime
(the joining time); and

(b) just before the joining time the ex-head company was the
*head company of another consolidated group (the old
group); and

(c) at thejoining time the losses are transferred under
Subdivision 707-A from the ex-head company to the head
company of the bigger group.

(2) Work out the ex-head company’s *modified market value or
market value asif each *member of the bigger group that had been
a”*subsidiary member of the old group just before the joining time
were a part of the ex-head company, and not a separate member of
the bigger group, when the transfer occurred.

(3) Also, work out the ex-head company’s *modified market value as
if each *subsidiary member of the old group had been a part of the
ex-head company while it was a subsidiary member of the old

group.

707-335 Limit on utilising transferred lossesif circumstances change
during income year

(1) Thissection limits the amount of lossesin a particular “bundle of
losses transferred under Subdivision 707-A that can be *utilised by
the transferee for an income year if:

(a) thelossesin the bundle are transferred to the transferee from
another entity after the start of the income year; or

(b) thevalue of the *available fraction for the bundle changes at
atime within the period (the transferee’ sloss-holding
period) described in subsection (2).

(2) Thetransferee'sloss-holding period:
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(a) dtartsat the start of theincome year or, if the lossesin the
“bundle were transferred to the transferee from another entity
during the income year, at the time of the transfer; and

(b) endswhen one of these events occurs:

(i) theincome year ends,

(i) thetransferee becomes a *subsidiary member of a
*consolidated group.

(3) Thetransferee cannot "utilise for the income year more of the
losses than is reasonable having regard to:

(@) the method in section 707-310 for working out the maximum
amount of the losses the transferee could utilise for the
income year (apart from this section); and

(b) the number of daysin the transferee' s loss-holding period;
and

(c) thevalue or values of the "available fraction for the *bundle
during the transferee’ s loss-holding period; and

(d) the number of daysin the transferee’ s loss-holding period for
which the available fraction for the bundle has a particular
value; and

(e) the principlethat, if the transferee transferred the losses to
itself under Subdivision 707-A after the start of the income
year, its utilisation of the losses should, for the part of the
transferee’ s loss-holding period before the transfer, be
affected by the initial value of the available fraction for the
bundle; and

(f) any other relevant matters.

(4) Section 707-310 has effect subject to this section.

707-340 Utilising transferred losses while exempt income remains

Transferred filmlosses and net exempt filmincome

1) If:
(@) thetransferee of *film lossesin a*bundle of losses has

deducted from its “net exempt film income for an income
year an amount of those losses that:

(i) isequal to the amount of *exempt film income worked

out under subsection 707-310(3) for the transferee and
the bundle; or
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(it) if section 707-335 affects the transferee’ s utilisation of
losses in the bundle—is reasonable, having regard to
that section; and

(b) thetransferee still has net exempt film income for the year
and film losses remaining in the bundle;
the fact the transferee still has net exempt film income does not
stop it deducting film losses remaining in the bundle from its *net
assessable film income for the year.

Transferred tax losses and net exempt income

2 If:
(@) thetransferee of "tax losses (other than *film losses) in a
“bundle of losses has deducted from its “net exempt income

for an income year an amount of its tax losses (other than
film losses) in the bundle that:

(i) isequal to the amount of *exempt income worked out
under subsection 707-310(3) for the transferee and the
bundle; or

(i) if section 707-335 affects the transferee’ s utilisation of
losses in the bundle—is reasonable, having regard to
that section; and

(b) thetransferee still has net exempt income for the year and tax
losses (other than film losses) remaining in the bundle;
the fact the transferee still has net exempt income does not stop it
deducting tax losses (other than film losses) remaining in the
bundle from its assessable income for the year.

Limit on deduction

(3) This section does not allow the deduction for an income year of an
amount of lossesin a*bundle so asto exceed the limit set by
section 707-310 or 707-335 on "utilisation for the year of losses of
that *sort in the bundle.

707-345 Other provisionsare subject to this Subdivision

The rulesin this Subdivision are additional to the provisions of this
Act about *utilising losses that are outside this Subdivision. Those
provisions have effect subject to this Subdivision.
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Subdivision 707-D—Special rules about |osses

Table of sections

707-400 Head company’s business before and after consolidation not compared
707-405 Modified operation of other provisions

707-400 Head company’s business before and after consolidation not
compared

Q) If:
(a) the "same business test applies to a company that becomes a
“head company of a*consolidated group at atime; and

(b) apart from this section, the same business test period would
start before that time and end after it;
the same business test period starts at that time (and ends when it
would end apart from this section), for the purposes of that
application of the same business test.

(2) Subsection (1) does not apply for the purposes of working out
whether the company can transfer to itself aloss under
section 707-120.

707-405 Modified operation of other provisions

Q) If:
(a) an entity becomes a*member of a*consolidated group at a
time; and
(b) the entity makes a non-membership period loss described in

section 701-30 for a non-membership period described in that
section that ends before the time;

the other sections of this Division operate as if the loss had been
made by the entity for an income year starting at the start of the
period and ending at the end of the period.

(2) Subsection 701-30(7) has effect subject to this section.

[The next Division is Division 709.]
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Division 709—Other rules applying when entities become
subsidiary members etc.

Table of Subdivisions

709-A  Franking accounts
Subdivision 709-A—Franking accounts
Guideto Subdivision 709-A

709-50 What this Subdivision is about

Only the head company of a consolidated group has an operating
franking account. The subsidiary members' franking accounts do
not operate while they are subsidiary members. Debits or credits
that would otherwise arise in subsidiary members' franking
accounts arise instead in the head company’ s franking account.

Table of sections

Object
709-55  Object of this Subdivision

Treatment of franking accountsat joining time

709-60  Nil balance franking account for joining entity

Treatment of subsidiary member’sfranking account

709-65  Subsidiary member’s franking account does not operate

Treatment of head company’s franking account

709-70  Creditsarising in head company’s franking account
709-75  Debitsarising in head company’ s franking account

Franking distributions by subsidiary member

709-80  Subsidiary member’ s distributions on employee shares taken to be
distributions by head company
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709-85  Non-share distributions by subsidiary members taken to be distributions by
head company

[Thisisthe end of the Guide.]
Object

709-55 Object of this Subdivision

The object of this Subdivision is for each *consolidated group to
operate what isin substance a single *franking account, by
ensuring that:
(a) thereisanil balance in the franking accounts of entities
becoming *subsidiary members of the group; and
(b) the franking accounts of those subsidiary members do not
operate while they are subsidiary members; and
(c) debitsor credits that would otherwise arise in the franking
accounts of the subsidiary members arise instead in the
franking account of the *head company of the group; and
(d) the head company isthe only *member of the group that can
frank distributions.

Treatment of franking accounts at joining time

709-60 Nil balance franking account for joining entity

(1) Thissection operatesif an entity (the joining entity) becomes a
*subsidiary member of a*consolidated group at atime (the joining
time).

(2) If thejoining entity’s *franking account isin surplus just before the
joining time:
(a) adebit equal to the *franking surplus arises at the joining
time in the joining entity’ s franking account; and
(b) acredit equal to the franking surplus arises at the joining
time in the franking account of the *head company of the
group.

(3) If thejoining entity’s *franking account isin deficit just before the
joining time:
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(a) acredit equal to the *franking deficit arises at the joining
time in the joining entity’ s franking account; and

(b) thejoining entity isliable to pay *franking deficit tax asif the
joining entity’ sincome year had ended just before the joining
time; and

(c) despiteitem 6 of the table in section 160-115, a credit does
not arise under that item in the joining entity’s franking
account because of that liability.

Treatment of subsidiary member’s franking account

709-65 Subsidiary member’s franking account does not oper ate

The *franking account of an entity that is a*subsidiary member of
a”consolidated group does not operate during the period:
(a) beginning just after the entity becomes a subsidiary member
of the group; and

(b) ending when the entity ceases to be a subsidiary member of
the group.

Treatment of head company’s franking account

709-70 Creditsarising in head company’s franking account

(1) Thissection operatesif acredit would arisein the *franking
account of a*subsidiary member of a*consolidated group at atime
(the crediting time) apart from section 709-65.

(2) A credit arisesin the *franking account of the *head company of
the group at the crediting time.

Note: A credit can also arise in the head company’ s franking account at any
time under section 160-115.

(3) The amount of the credit is the same as the amount of the credit
that would arise in the *franking account of the *subsidiary
member.

(4) This section does not apply to acredit arising in the *subsidiary
member’ s *franking account under paragraph 709-60(3)(a).

Note: Such acredit arisesif the entity that became the subsidiary member
had a deficit in its franking account just before the time it became the
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subsidiary member. The credit equals the deficit, creating a nil balance
in the account from that time.

709-75 Debitsarisingin head company’s franking account

(1) This section operatesif adebit would arise in the *franking account
of a*subsidiary member of a*consolidated group at atime (the
debiting time) apart from section 709-65.

(2) A dehit arisesin the *franking account of the *head company of the
group at the debiting time.

Note: A debit can also arise in the head company’ s franking account at any
time under section 160-130.

(8) The amount of the debit is the same as the amount of the debit that
would arise in the *franking account of the *subsidiary member.

(4) This section does not apply to a debit arising in the *subsidiary
member’ s *franking account under paragraph 709-60(2)(a).
Note: Such adebit arises if the entity that became the subsidiary member
had a surplusin its franking account just before the time it became the

subsidiary member. The debit equals the surplus, creating a nil
balance in the account from that time.

Franking distributions by subsidiary member

709-80 Subsidiary member’sdistributions on employee sharestaken
to bedistributions by head company

(1) This section operatesif:

(a) a”subsidiary member of a”consolidated group makes a
*frankable distribution; and

(b) thedistribution is made because an entity (the shareholder)
owns a “share in the subsidiary member; and

(c) the share must be disregarded under subsection 703-35(4);
and

(d) thedistribution is made to the shareholder, or to another
entity because the shareholder owns the share; and

(e) the entity to which the distribution is made is not a “member
of the group.

Note:  Subsection 703-35(4) requires certain shares held under
employee share schemes to be disregarded.
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(2) Part 3-6 operates as if the *distribution were a *frankable
distribution made by the "head company of the group to a *member
of the head company.

Note: Part 3-6 deals with imputation.

709-85 Non-sharedistributions by subsidiary memberstaken to be
distributions by head company

(1) Thissection operatesif:
(a) an entity holds a “non-share equity interest in a*subsidiary
member of a*consolidated group; and

(b) the subsidiary member makes a *non-share distribution to the
entity as holder of the interest; and

(c) thedistribution is a*frankable distribution; and
(d) the entity to which the distribution is made is not a *member
of the group.

(2) Part 3-6 operates as if the *distribution were a *frankable
distribution made by the "head company of the group to a *member
of the head company.

Note: Part 3-6 deals with imputation.
[The next Division is Division 711.]

Division 711—Tax cost setting amount for member ship
interests where entities cease to be subsidiary
member s of consolidated groups

Guideto Division 711

711-1 What this Division is about

If an entity ceases to be a subsidiary member of a consolidated
group, the tax cost setting amount for the group’s membership
interestsin the entity reflects the group’ s cost for the entity’ s net
assets.

Table of sections
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Application and object of this Division

711-5 Application and object of this Division

Tax cost setting amount for member ship interests etc.

711-10  Tax cost setting amount worked out under this Division

711-15  Tax cost setting amount where no multiple exit

711-20  What isthe old group’s alocable cost amount for the leaving entity?

711-25  Terminating values of assets that the leaving entity takes with it—step 1 in
working out allocable cost amount

711-30  What isthe head company’ s terminating value for an asset?

711-35  If head company becomes entitled to certain deductions—step 2 in working
out allocable cost amount

711-40  Liabilities owed to the leaving entity by members of the old group—step 3
in working out allocable cost amount

711-45  Liabilities etc. owed by the leaving entity—step 4 in working out allocable
cost amount

711-50  Adjustment to allocable cost amount to ensure effect of
Subdivision 165-CC not avoided—step 5 in working out allocable cost
amount

711-55  Tax cost setting amount for membership interests where multiple exit

711-60  Membership interests treated as potentially subject to Subdivision 165-CC
(about unrealised |0sses)

711-65  Membership interests treated as having been acquired before 20 September
1985—simple case

711-70  Membership interests treated as having been acquired before 20 September
1985—mulltiple exit case

[Thisisthe end of the Guide.]

Application and object of thisDivision

711-5 Application and object of this Division

Application

(1) ThisDivision has effect:
(@) for the head company core purposes set out in subsection
701-1(2); and
(b) for the entity core purposes set out in subsection 701-1(3);
if an entity (the leaving entity) ceases to be a”*subsidiary member

of a*consolidated group (the old group) at a particular time (the
leaving time). However, this Division does not have effect if the
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leaving entity ceasesto be a subsidiary member where
Subdivision 705-C (about the old group joining another
consolidated group) has effect.

Object

(2) The object of this Division is, when entities cease to be *subsidiary
members, to preserve the alignment of the *head company’s costs
for "membership interestsin entities and their assets that is
established when entities become subsidiary members.

Note: The reasons for preserving this alignment are set out in subsection
705-10(3).

(3) Thisisachieved by recognising the “head company’s cost for those
interests, just before the leaving time, as an amount equal to the
cost of the leaving entity’ s assets at the leaving time reduced by the
amount of itsliabilities.

(4) If multiple entities cease to be "subsidiary members at the same
time, the cost of any “membership interests that one holdsin
another istreated in asimilar way.

Tax cost setting amount for member ship interests etc.

711-10 Tax cost setting amount wor ked out under this Division

If this Division applies, the amount of the following isworked out
under the Division:

(a) the"tax cost setting amount for the purposes of item 2 in the
table in section 701-60 for each *membership interest in the
leaving entity that “members of the old group held; and

(b) if 2 or more entities cease to be *subsidiary members of the
group at the same time because of an event happening in
relation to one of them—the tax cost setting amount for the
purposes of item 4 in the table in that section for each
membership interest that the leaving entity holdsin any of
the other entities.
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711-15 Tax cost setting amount where no multiple exit

(1) The"tax cost setting amount for each “membership interest in the
leaving entity that *members of the old group held, where
paragraph 711-10(b) does not apply, isworked out by:

(@ first, working out the old group’s *allocable cost amount for
the leaving entity in accordance with section 711-20; and

(b) next, if thereis more than one class of membership interests
in the leaving entity—allocating the allocable cost amount to
each classin proportion to the *market value of al of the
membership interests in the class; and

(c) finally, allocating the result under paragraph (a) or (b) to
each of the membership interests, or membership interestsin
the class, by dividing the result by the number of those
membership interests.

Rights and options to acquire membership interests

(2) For the purposes of this section, if at the leaving time a*member of

the old group holds aright or option (including a contingent right
or option), created or issued by the leaving entity, to acquire a
“membership interest in the leaving entity, that right or option is
treated as if:

(a) it were amembership interest in the leaving entity; and

(b) it were of adifferent class than any other membership

interest in the leaving entity.

711-20 What isthe old group’s allocable cost amount for the leaving
entity?

(1) Work out the old group’s allocable cost amount for the leaving
entity in thisway:
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Working out the old group’s allocable cost amount for the leaving entity

Step  What thestep requires Purpose of the step
1 Start with the step 1 amount worked To ensure that the allocable cost
out under section 711-25, whichis amount includes the cost of the
about the “terminating values of assets ~ assets.
that the leaving entity takes with it
when it ceases to be a *subsidiary
member.
2 Add to the result of step 1 the step 2 To ensure that the value of the
amount worked out under deductions isreflected in the
section 711-35, which is about the allocable cost amount.
value of deductionsinherited by the
leaving entity that are not reflected in
the *terminating value of the assets that
the leaving entity takes with it.
3 Add to the result of step 2 the step 3 To ensure that the liabilities,
amount worked out under which are not recognised while
section 711-40, which is about the leaving entity is taken to be
liabilities owed by “members of theold  part of the “head company by
group to the leaving entity at the subsection 701-1(1), are reflected
leaving time. in the allocable cost amount.
4 Subtract from the result of step 3 the To ensure that the allocable cost
step 4 amount worked out under amount is reduced to reflect the
section 711-45, which is about: liabilities and the *market value of
() the liabilities that the leaving entity ~ the membership interests.
takeswith it when it ceasesto be a
*subsidiary member; and

(b) “membership interestsin the
leaving entity that are not held by
“members of the old group.

5 If section 711-50 (about unrealised net  To ensure that the *head company
losses) applies, subtract the step 5 cannot avoid denial of losses by
amount mentioned in subsection (2) of  *disposing of assets through a
that section. leaving entity instead of by direct

sale etc.

6 If the amount remaining after step 5is

positive, it isthe old group’ s alocable
cost amount for the leaving entity.
Otherwise the old group’s alocable
cost amount is nil.
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Note: If the amount remaining after step 5 is negative, the head company is
taken to have made a capital gain equal to the amount.

Recalculation in order to work out amount of capital loss

(2) If itisnecessary to work out whether the *head company makes a
capital lossfor a”CGT event that happens at or after the leaving
timein relation to any of the *membership interests, the old
group’ s allocable cost amount for the leaving entity isinstead
worked out as if the head company’s *terminating value for any
asset covered by subsection 705-30(4) (asit applies for the
purposes of section 711-30) were instead equal to the asset’s
“reduced cost base just before the leaving time.

711-25 Terminating values of assetsthat the leaving entity takes
with it—step 1 in working out allocable cost amount

(1) For the purposes of step 1 in the table in subsection 711-20(1), the
step 1 amount is worked out by adding up the *head company’s
“terminating values of all the assets that the head company holds at
the leaving time because the leaving entity is taken by subsection
701-1(1) (the single entity rule) to be a part of the head company.

Goodwill

(2) If loss of control and ownership of the leaving entity by the “head
company would decrease the *market value of the goodwill
associated with assets or businesses of the old group (other than
those of the leaving entity), the head company’s *cost base of the
asset consisting of goodwill that it holds at the leaving time
because of its control and ownership of the leaving entity is added
to the step 1 amount.

Note: If the asset arose because the head company acquired control and
ownership of ajoining entity, subsection 705-35(3) would have
applied in relation to the joining entity. The asset could also have

arisen e.g. because the head company acquired a business from an
entity without acquiring the entity.

711-30 What isthe head company’sterminating value for an asset?

(1) The *head company’sterminating value for an asset that it holds at
the leaving time because the leaving entity is taken by subsection
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701-1(2) to be a part of the head company isworked out as
follows.

(2) The amount isworked out by applying section 705-30in a
corresponding way to the way that section applies to work out the
“terminating value for an asset that ajoining entity holds at the
joining time.

711-35 If head company becomes entitled to certain deductions—
step 2 in working out allocable cost amount

(1) For the purposes of step 2 in the table in subsection 711-20(1), the
step 2 amount is worked out using the following formula:

. Acquired *General company
Owned deductions + | 4oyictions Itax rate

where:

acquired deductions means all deductions covered by
subsection (2) for expenditure that constituted an acquired
deduction of the *head company under subsection 705-115(1)
when an entity (whether or not the leaving entity) became a
*subsidiary member of the old group.

owned deductions means the sum of all deductions covered by
subsection (2) that are not acquired deductions.

(2) This subsection covers any deduction to which the leaving entity
becomes entitled under section 701-40 as aresult of the leaving
entity ceasing to be a*subsidiary member of the old group, other
than a deduction for expenditure:

(a) thatis, forms part of or reduces, the cost of an asset that
becomes an asset of the leaving entity because subsection
701-1(1) (the single entity rule) ceases to apply; or

(b) to which section 110-40 (about expenditure on assets
acquired before 7.30 pm on 13 May 1997) applies.

711-40 Liabilities owed to the leaving entity by members of the old
group—step 3 in working out allocable cost amount

(1) For the purposes of step 3 in the table in subsection 711-20(1), the
step 3 amount is the total, for all liabilities owed by *members of
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the old group to the leaving entity at the leaving time, of the
“market values of the corresponding assets of the leaving entity.

Where cost of liability islessthan its market value

(2) However, if subsection (3) appliesto any of the liabilities, the cost
amount mentioned in that subsection, instead of the *market value,
is to be used under subsection (1) for the liability in working out
the step 3 amount.

() Thissubsection appliesto aliability if:

(& the "member of the old group would have made a*capital
gain or a“capital lossfor the *CGT event that, disregarding
subsection 701-1(1) (the single entity principle), would have
happened when the liability arose; and

(b) the amount (the cost amount) of:

(i) if the CGT event isor would have been CGT event
D1—the "incidental costs; or

(i) if the CGT event is CGT event D2, D3 or F1—the
expenditure incurred; or

(iii) in any other case—the *cost base or “reduced cost base;

that would be taken into account is less than the *market
value of the liability.

711-45 Liabilities etc. owed by theleaving entity—step 4 in working
out allocable cost amount

(1) For the purposes of step 4 in the table in subsection 711-20(1), the
step 4 amount is worked out by adding up the amounts of each
thing (an accounting liability) that, in accordance with *accounting
standards, or statements of accounting concepts made by the
Australian Accounting Standards Board, is aliability of the leaving
entity at the leaving time that can or must be identified in the
entity’ s statement of financial position.

Exclusion where transfer of accounting liability

(2) Anamount is not to be added for an accounting liability that arises
because of the leaving entity’ s ownership of an asset if, on
“disposal of the asset, the accounting liability will transfer to the
new owner.
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©)

(4)

©®)

(6)

Example: A liability to rehabilitate a mine site, where, under legislation or a
licence, the liability will be transferred to the new owner on disposal
of the mine.

Reduction for future deduction

If some or al of an accounting liability will result in a deduction to
the leaving entity, the amount to be added for the accounting
liability is reduced by the following amount:

*General company | Double- counting

Deduction x tax rate adjustment

where:

double-counting adjustment means the amount of any reduction
that has already occurred in the accounting liability under
subsection (1) to take account of the future availability of the
deduction.

Amount for intra-group liabilities

If an accounting liability of the leaving entity isowed to a
“member of the old group, the amount to be added for the liability
is the "market value of the corresponding asset of the member.

Adjustment for unrealised gains and losses

If, for income tax purposes, an accounting liability, or achangein
the amount of an accounting liability, (other than one owed to a
“member of the joined group) is taken into account at alater time
than is the case in accordance with *accounting standards or
statements of accounting concepts made by the Australian
Accounting Standards Board, the amount to be added for the
accounting liability is equal to the payment that would be
necessary to discharge the liability just before the leaving time
without an amount being included in the assessable income of, or
allowable as a deduction to, the *head company.

Note: An example is accrued employee leave entitlements or foreign
exchange gains and losses.

Increase in step 4 amount for employee share interests

If any "membership interest (an employee share interest) in the
leaving entity needed to be disregarded under section 703-35in
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order for the leaving entity to be a*wholly-owned subsidiary of the
*head company at the leaving time, the step 4 amount isincreased
by the sum of the *market values of those interests.

Increase to cover certain equity interests

(7) The step 4 amount is increased by the *market value of each thing
that, in accordance with *accounting standards, or statements of
accounting concepts made by the Australian Accounting Standards
Board, is equity in the leaving entity at the leaving time, where the
thing is also a”debt interest.

711-50 Adjustment to allocable cost amount to ensur e effect of
Subdivision 165-CC not avoided—step 5 in working out
allocable cost amount

When section applies

(1) Thissection appliesto an asset if:

(@) the "head company holds the asset at the leaving time
because the leaving entity is taken by subsection 701-1(1) to
be a part of the head company; and

(b) assuming the head company *disposed of the asset at that
time for its *market value, the head company would, in
respect of the disposal:

(i) make a*capital loss; or

(if) beentitled to a deduction; or
(iii) make a"trading stock loss;
and it would be prevented by Subdivision 165-CC from
taking into account or deducting some or al (the denied
amount) of that loss or deduction; and

(c) Subdivision 165-CC would have that effect other than solely
because of the operation of subsection 705-120(3) (which
deems the head company to have owned a percentage of an
asset at atime that triggers the operation of
Subdivision 165-CC).

Sep 5 amount

(2) If this section applies, the step 5 amount for the purposes of step 5
in the table in subsection 711-20(1) is equal to the sum of the
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©)

denied amounts for all assets to which subsection (1) of this section
applies.

Effect on head company’ s residual unrealised net loss

Also, for the purposes of any application of Subdivision 165-CC
to:

(a) a”capital loss made by the "head company; or

(b) adeduction to which the head company becomes entitled; or

(c) a’trading stock loss made by the head company;
after the leaving time, the head company’ s residual unrealised net
loss under subsection 165-115BB(2) is worked out as if the head
company had made a capital loss, become entitled to a deduction or
made atrading stock loss at the leaving time, in respect of the
assets to which subsection (1) of this section applies, of an amount
egual to the sum of the denied amounts for those assets.

711-55 Tax cost setting amount for member ship interestswhere

(D

)

©)

multiple exit

If 2 or more entities cease to be *subsidiary members of the old
group at the same time because of an event happening in relation to
one of them, the *tax cost setting amount for each “membership
interest mentioned in paragraphs 711-10(a) and (b) is worked out
in accordance with this section.

Object

The object of this section is to ensure that the *tax cost setting
amount for “membership interests that each entity holds in another
entity reflects a proportion of the other entity’s cost for its net
assets.

Tax cost setting amounts to be worked out for certain membership
interestsin all of the entities

A "tax cost setting amount must be worked out for each
“membership interest (the subject interest) that one of the entities
holds in another of the entities just before the leaving time, and this
must be done:

(a) by applying section 711-15 to the subject interest asif:
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(i) areferencein that section, or any provision of this
Division that relatesto it, to any membership interest
that “members of the old group hold in the leaving
entity were areference to the subject interest; and

(if) areferencein that section, or any provision of this
Division that relates to it, to liabilities owed by
members of the old group included a reference to
liabilities owed by any of the entities that cease to be
*subsidiary members of the old group at the leaving
time; and

(b) by working out the tax cost setting amount for membership
interests in entities that are held by other entities before
working out the tax cost setting amount for membership
interests in those other entities.

Tax cost setting amount for member ship interests acquired by head
company

(4) Then work out the *tax cost setting amount mentioned in paragraph
711-10(a) for the *“membership interests held by the *head
company in the same way as under section 711-15.

Note: In doing so, tax cost setting amounts worked out under subsection (3)
of this section for membership interests held by the leaving entity in
other entities will be taken into account in working out the allocable
cost amount for the leaving entity. Those tax cost setting amounts will
in turn have been affected by any other tax cost setting amounts
worked out under subsection (3) for membership interestsin other
entities.

Tax cost setting amount for member ship interests acquired by
leaving entity

(5) The "tax cost setting amount mentioned in paragraph 711-10(b) for
“membership interests of which the leaving entity becomes the
holder will be one of the tax cost setting amounts worked out under
subsection (3) of this section.

Example: Companies A, B, C, D and E are al subsidiary membersthat leave the
old group at the same time. Just before the leaving time, company A
owned sharesin company B and company C, and company B owned
sharesin companies D and E.

First, work out company A’s tax cost setting amount for membership
interests in company C and company B’stax cost setting amount for
membership interestsin companies D and E by applying

section 711-15 in accordance with paragraph (3)(a) above.
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Next, work out company A’stax cost setting amount for membership
interests in company B under that section as so applied, taking into
account the tax cost setting amount just worked out for company B’s
assets consisting of sharesin companies D and E.

Finally, work out the head company’ s tax cost setting amount for
membership interests in company A under section 711-15in
accordance with subsection (4) above, taking into account the tax cost
setting amounts worked out for companies B and C.

711-60 Membership intereststreated as potentially subject to
Subdivision 165-CC (about unrealised |osses)

When this section applies

(1) Thissection appliesif, for any of the assets that are those of the
“head company of the old group at the leaving time because the
leaving entity is taken by subsection 701-1(1) to be a part of the
head company:

(a) apercentage (the entry Subdivision 165-CC percentage) of
the asset (a Subdivision 165-CC asset) was taken by
subsection 705-120(3) to have been owned by the head
company at the changeover time; and

(b) assuming the head company *disposed of the asset at the
leaving time for an amount that would cause it to:

(i) make a*capital loss; or

(ii) beentitled to a deduction; or
(iii) make a"trading stock loss;
it would be prevented by Subdivision 165-CC from taking
into account or deducting some or all of that loss or
deduction; and

(c) Subdivision 165-CC would have that effect solely because of
the operation of subsection 705-120(3) as mentioned in
paragraph (a) of this subsection.

Intereststreated as potentially subject to Subdivision 165-CC

(2) If this section applies:

(a) apercentage, worked out under subsection (4), of each of the
“membership interests in the leaving entity, that the *head
company holdsin the leaving entity just before the leaving
time, istaken to have been owned by the head company at
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the changeover time mentioned in sections 165-115C and
165-115D; and
(b) the head company istaken not to have owned at the
changeover time any other part of any of those membership
interests.
Note: The membership interests would include those that are actually held

by subsidiary members of the group, but which are treated as those of
the head company under the single entity rule.

How to work out the percentage

(3) The percentageis the percentage of the “tax cost setting amount
under this Subdivision for the *membership intereststhat is
attributabl e to the entry Subdivision 165-CC percentages of all of
the Subdivision 165-CC assets.

711-65 Membership intereststreated as having been acquired before
20 September 1985—simple case

When this section applies

(1) Thissection appliesif:

(@) any of the assets (apre-CGT factor asset), that the *head
company of the old group holds at the leaving time because
the leaving entity is taken by subsection 701-1(1) to be a part
of the head company, has a*pre-CGT factor under
section 705-125; and

(a) section 711-70 (about the multiple exit of *subsidiary
members) does not apply.

Intereststreated asif purchased before 20 September 1985

(2) If this section applies, anumber of the “membership interestsin the
leaving entity that *members of the old group hold are taken to
have been acquired before 20 September 1985.

Note: Because of the deemed acquisition of the membership interests, this

section is the only basis on which any of these interests can be
pre-CGT assets.

Number of pre-CGT membership interests

(3) The number isthe result of the formulain subsection (4), rounded
down to:
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(a) the nearest whole number if the result is not already awhole
number; or

(b) zeroif theresult isanumber more than zero but less than
one.

Formula

(4) Theformulais:

Number of * membership interestsin leaving % Leaving entity’ s
entity held by * members of old group pre- CGT proportion

where:

leaving entity’ s pre-CGT proportion is the amount worked out
under subsection (5).

Pre-CGT proportion
(5) Work out the leaving entity’s pre-CGT proportion in this way:

Leaving entity’ s pre-CGT proportion

Sep 1. For each "pre-CGT factor asset, multiply its *market
value before the leaving time by its *pre-CGT factor.

Sep 2. Addup al theresults of step 1.

Sep 3.  Add up the "market values of all the assets that the "head
company holds at the leaving time because the leaving
entity is taken by section 701-1 to be a part of the head
company.

Sep 4. Dividetheresult of step 2 by the result of step 3.

Dealing with classes of membership interests

(6) If there are 2 or more classes of “membership interestsin the
leaving entity, this section operates separately in relation to each
classasif theinterestsin that class were all the interestsin the
entity.
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(7)

Allocation of the number to particular membership interests

The "head company must choose which particular “membership
interests comprise the number worked out under subsection (2).

711-70 Membership intereststreated as having been acquired before

(D)

)

©)

(4)

20 September 1985—multiple exit case

If 2 or more entities (multiple exit entities) cease to be *subsidiary
members of the old group at the same time because of an event
happening in relation to one of them, a number of the *membership
interests (subject interests) held in any multiple exit entity by:

(& "members of the old group; or

(b) other multiple exit entities; or

(c) any combination of paragraphs (a) and (b);
are taken to have been acquired before 20 September 1985.

Number s to be worked out first for bottom entities

Numbers are to be worked out first for subject interestsin multiple
exit entities that do not themselves hold any of the subject interests
in other multiple exit entities.

Numbers to be worked out progressively up to those subject
interests held only by members of the old group

If the holders of other subject interests are or include multiple exit
entities, numbers must be worked out for the former subject
interests before both the latter and any subject interests whose
holders consist entirely of “members of the old group.

How to work out the numbers

The number for subject interestsin a particular multiple exit entity
that is required to be worked out under subsection (2) or (3) is
worked out by applying subsections 711-65(3) to (6) asif:

(a) areference in those subsections to *membership interests that
members of the old group hold in the leaving entity were a
reference to the subject interests; and

(b) assets (previously numbered assets) of the multiple exit
entity consisting of other subject interests for which a
number has been worked out as required by subsection (2) or
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(3) of this section were assets that the *head company holds
at the leaving time because the entity is taken by
section 701-1 to be a part of the *head company; and
(c) each previoudy numbered asset were treated as having a
“pre-CGT factor of 1.
Example:  Companies A, B, C, D and E are al subsidiary membersthat leave the
old group at the same time. Just before the leaving time, company A

owned sharesin company B and company C, and company B owned
sharesin companies D and E.

First, work out company A’s number for membership interestsin
company C and company B’s number for membership interestsin
companies D and E.

Next, work out company A’s number for membership interestsin
company B, taking into account the number just worked out for
company B’s assets consisting of sharesin companies D and E.

Finally, work out the old group’s number for membership interestsin
company A, taking into account the numbers worked out for its assets
consisting of sharesin companies B and C.

Note: Because of the deemed acquisition of the membership interests, this
section is the only basis on which any of the subject interests can be
pre-CGT assets.

Allocation of the number to particular membership interests

(5) The "head company must:
(a) choose which particular *membership interests comprise any
number worked out under this section; and

(b) if any "membership interest that is so chosenis held by a
multiple exit entity—inform that entity of the fact.

[The next Division is Division 719.]

Division 719—MEC groups

Guideto Division 719

719-1 What this Division is about

A MEC group and a potential MEC group each consist of certain
Australian-resident entities that are wholly-owned subsidiaries of a
foreign top company.
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A company that isafirst-tier subsidiary of the top company isa
tier-1 company.

A MEC group cannot be formed unless there are at least 2 tier-1
companies of the top company that are eligible to be members of
the group.

A MEC group becomes consolidated at atime chosen by the
eligible tier-1 companies.

One of the eligible tier-1 companies becomes the head company of
the group.

The remaining members of the group are the subsidiary members.

Table of sections

Basic concepts

719-5 What isaMEC group?

719-10  What isa potential MEC group?

719-15 What isan eligibletier-1 company?

719-20  What isatop company and atier-1 company?

719-25  Head company and subsidiary members of a MEC group

719-30  Treating entities as wholly-owned subsidiaries by disregarding employee
shares

719-35  Treating entities held through non-fixed trusts as wholly-owned subsidiaries

719-40  Specia conversion event—potential MEC group

719-45  Application of sections 703-20 and 703-25

Choiceto consolidate a potential MEC group

719-50  Eligible tier-1 companies may choose to consolidate a potential MEC group
719-55  When choice starts to have effect

Provisional head company

719-60  Appointment of provisional head company
719-65  Quadlifications for the provisional head company of a MEC group

719-70  Income year of new provisional head company to be the same as that of
former provisional head company

Head company
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719-75  Head company

Notice of events affecting group

719-80  Notice of events affecting MEC group

[Thisisthe end of the Guide.]

Basic concepts

719-5 What isa MEC group?

When MEC group comes into existence

(1) A MEC (multiple entry consolidated) group comes into existence
when:

(a) achoice, by 2 or more *€eligible tier-1 companies of a*top
company, that the *potential MEC group derived from those
companies be consolidated starts to have effect under
section 719-55; or

(b) a*specia conversion event happens to a potential MEC
group derived from an eligible tier-1 company of atop
company.

Original members of a MEC group that results from a choice

(2) A MEC group that results from a choice by 2 or more companies
under section 719-50 consists of the potential MEC group derived
from time to time from whichever one or more of those companies
continue to be eligible tier-1 companies of the top company. This
subsection has effect subject to subsection (4) (which deals with
new eligibletier-1 members).

Original members of a MEC group that results from a special
conversion event

(3) A MEC group that results from a special conversion event consists
of the potential MEC group derived from time to time from
whichever one or more of the following companies continue to be
eigible tier-1 companies of the top company:

(@) the company mentioned in paragraph 719-40(1)(b);
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(b) the companies specified in the notice under paragraph
719-40(2)(e).
This subsection has effect subject to subsection (4) (which deals
with new eligible tier-1 members).

New eligible tier-1 members of a MEC group

(4) If:

(@ aMEC group consists of the members of a potential MEC
group derived from one or more eligible tier-1 companies of
atop company; and

(b) at aparticular time after the MEC group came into existence,
one or more other companies become eligible tier-1
companies of the top company; and

(c) within the applicable period worked out under subsection (6),
the "provisional head company of the MEC group gives the
Commissioner awritten notice, in the “approved form:

(i) specifying one or more of the companies mentioned in
paragraph (b); and

(i) stating that the specified companies are to become
members of the MEC group with effect from that time;
and

(d) either:

(i) the specified companies were not members of another
MEC group immediately before that time; or
(i) the specified companies were members of another MEC
group immediately before that time, and each eligible
tier-1 company in that other MEC group is specified in
the notice under paragraph (c) or not mentioned in
paragraph (b);
then, with effect from that time, the MEC group mentioned in
paragraph (a) is taken to consist of the potential MEC group
derived from time to time from whichever one or more of the
following companies continue to be eligible tier-1 companies of
the top company:
(e) the companies mentioned in paragraph (a);
(f) the companies specified in the notice under paragraph (c).
(5) To avoid doubt, paragraph (4)(a) appliesto aMEC group even if

the composition of the group has been worked out because of one
or more previous applications of subsection (4).
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(6) For the purposes of paragraph (4)(c), if:

(8 subsection 719-75(1), (2) or (3) would apply to the " MEC
group concerned in relation to the "income year of a
company in which the time mentioned in paragraph (4)(b)
occurred; and

(b) in acase where subsection 719-75(1) or (2) applies—the
company will be the *head company of the group as at the
end of the income year; and

(c) inacase where subsection 719-75(3) applies—the company
will be the "head company of the group immediately before
the group ceased to exist;

the applicable period is:

(d) if the company is required to give the Commissioner an
*income tax return for the income year in which the time
mentioned in paragraph (4)(b) occurred—the period:

(i) beginning at that time; and
(ii) ending on the day on which the company gives that
return; or

(e) if the company is not required to give the Commissioner an
income tax return for the income year in which the time
mentioned in paragraph (4)(b) occurred—the period:

(i) beginning at that time; and

(if) ending at the end of the period within which the
company would have been required to give an income
tax return for that income year, if the company had been
required to give an income tax return for that income
year.

Continued existence of MEC group

(7) If aMEC group (the first MEC group) consists of the members of
apotential MEC group derived from one or more eligible tier-1
companies of atop company, the first MEC group continues to
exist until:

(a) the potential MEC group ceasesto exist; or

(b) thereisachangein the identity of the top company, and the
eigible tier-1 companies that were members of the first MEC
group immediately before the change become members of
another MEC group immediately after the change; or

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 115



Schedule 1 Main consolidation provisions

(c) there ceasesto be a provisional head company of thefirst
MEC group.
The first MEC group ceases to exist when one of those events

happens.

Note:

MEC group ceases to exist.

719-10 What isa potential MEC group?

Subsection 719-10(7) sets out the circumstances in which the potentia

(1) A potential MEC group derived from one or more *eligible tier-1
companies of a*top company consists of the following members:

(a) thosedligibletier-1 companies;
(b) all of the other entities (if any) which:
(i) meet the requirements of the table; or
(i) are entitiesto which subsection (4) applies; or
(iii) are entities to which subsection (5) applies.

Requirementsfor other entities

Column 1 Column 2 Column 3
Incometax treatment  Australian residence Owner ship requirements
requirements requirements

The entity must bea
company, trust or
partnership and, if itis
acompany, all or some
of itstaxable income (if
any) must have been
taxable at aratethat is
or equals the "general
company tax rate apart
from this Part

The entity must not be
covered by anitemin
thetablein

section 703-20

The entity must not be
anon-profit company
(asdefined in the
Income Tax Rates Act
1986)

The entity must:

(a) bean Australian
resident (but not a
*prescribed dual
resident), if itisa
company; or

(b) meet the conditionsin
item 1, 2 or 3 of the
table in section 703-25,
if itisatrust; or

(c) be apartnership

The entity must be:

(a) a*wholly-owned
subsidiary of any of
those *eligible tier-1
companies; or

(b) an entity that would be
covered by
paragraph (a), if it were
assumed that all of the
membership interests
that are beneficially
owned by any of those
digibletier-1 companies
were owned by asingle
one of those eligible
tier-1 companies
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(2) For the purposes of column 3 of the table, if there are one or more
entities interposed between an entity (the test entity) and an eligible
tier-1 company, the test entity can be awholly-owned subsidiary of
the dligible tier-1 company only if each of the interposed entities:

(&) meetsthe conditionsin columns 1 and 2 of the table; or

(b) holds membership interests only as a nominee of one or more
entities each of which is:

(i) an€eligibletier-1 company of the top company; or

(if) awholly-owned subsidiary of an eligibletier-1
company of the top company, being a subsidiary that
meets the conditionsin columns 1 and 2 of the table.

(3) For the purposes of subparagraph (2)(b)(ii), in determining whether
an entity is awholly-owned subsidiary of an eligible *tier-1
company of the *top company, assume that all of the *membership
interests that are beneficially owned by eligible tier-1 companies of
the top company were owned by a single eligible tier-1 company of
the top company.

Entities to which subsection (4) applies

(4) Thissubsection appliesto an entity (the test entity) if:
(a) thetest entity isacompany; and
(b) one or more entities are interposed between the test entity
and an *eligible tier-1 company of the *top company; and
(c) atleast one of those interposed entities is:

(i) acompany that is aforeign resident; or

(ii) atrust that does not meet the conditionsinitem 1, 2 or 3
of the table in section 703-25; and

(d) eachinterposed entity is one of the following:

(i) an entity that, because of one or more previous
applications of subsection (1), isamember of the
*potential MEC group concerned;

(ii) acompany to which subparagraph (c)(i) applies;

(iii) atrust to which subparagraph (c)(ii) applies;

(iv) an entity that holds *membership interests only as a
nominee of one or more entities each of whichis
mentioned in subparagraph (i), (ii) or (iii) of this
paragraph;
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(v) apartnership, where each partner is acompany that isa
foreign resident or atrust that does not meet the
conditionsinitem 1, 2 or 3 of thetablein
section 703-25; and

(e) thetest entity would meet the requirements of the tablein
subsection (1) of this section if it were assumed that:
(i) each interposed entity that is a company to which
subparagraph (c)(i) applies were a company that met the
reguirements of columns 1 and 2 of the table; and

(ii) each interposed entity that is atrust to which
subparagraph (c)(ii) applies were atrust that met the
requirements of columns 1 and 2 of the table.

Entities to which subsection (5) applies

(5) This subsection appliesto an entity (the test entity) if:
(a) thetest entity isatrust or a partnership; and
(b) subsection (4) appliesto one or more other entities; and

(c) thetest entity would meet the requirements of the tablein
subsection (1) if it were assumed that the other entity, or each
of the other entities, were one of those “dligible tier-1
companies mentioned in subsection (1).

Only one digibletier-1 company in a potential MEC group

(6) To avoid doubt, if:
(a) thereisonly one*€eligibletier-1 company of a*top company;
and
(b) there are no entities which meet the requirements of the table
in subsection (1); and
(c) thereare no entities to which subsection (4) or (5) applies,

the "potential MEC group derived from the eligible tier-1 company
consists of the eligible tier-1 company alone.

When potential MEC group ceases to exist

(7) If a™potential MEC group is derived from one or more *€eligible
tier-1 companies of a“top company, the potential MEC group
ceases to exist when:

(@) none of those companies are eligible tier-1 companies of the
top company; or
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(b) thereisachangein the identity of the top company, and the
eligible tier-1 companies that were members of the group
immediately before the change are not the same as the
eigible tier-1 companies that are members of the group
immediately after the change.

Continuity of potential MEC group

(8) If:
(a) a”potential MEC group is derived from one or more *eligible
tier-1 companies of a*top company; and
(b) thereisachangein theidentity of the top company in
relation to the potential MEC group; and

(c) thedligibletier-1 companies that were members of the group
immediately before the change are the same as the eligible
tier-1 companies that are members of the group immediately
after the change;

the change does not affect the continuity of:
(d) the group; or
(e) the status of any of those companies as digibletier-1
companies of the top company.

719-15 What isan eligibletier-1 company?

(1) A “tier-1 company of a“top company is an dligible tier-1 company
if subsection (2) does not apply to the tier-1 company.

(2) This subsection appliesto a*tier-1 company if:
(a) there are one or more entities interposed between the tier-1
company and the *top company; and

(b) the conditionsin subsection (3) are satisfied in relation to at
least one of those interposed entities.

(3) For the purposes of paragraph (2)(b), the conditions are as follows:
(a) theinterposed entity must be one of the following:
(i) acompany that is aforeign resident;
(ii) a”prescribed dual resident;
(iii) atrust that does not meet the conditionsinitem 1, 2 or 3
of the table in section 703-25;

(iv) atrust that meets the conditionsinitem 1, 2 or 3 of the
table in section 703-25 and is not a *wholly-owned
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subsidiary of another *tier-1 company of the *top
company;

(v) anentity covered by aniteminthetablein
section 703-20;

(vi) acompany that isan Australian resident, where no part
of itstaxable income (if any) would be taxable at arate
that is or equals the *general company rate;

(vii) anon-profit company (as defined in the Income Tax
Rates Act 1986) that is awholly-owned subsidiary of
another tier-1 company of the top company;

(b) theinterposed entity must not hold *membership interests
only as nominee of one or more entities each of whichiis:
(i) another tier-1 company of the top company; or

(ii) an entity that is awholly-owned subsidiary of another
tier-1 company of the top company;

(c) atleast one of the following entities must hold a membership
interest in the interposed entity:
(i) another tier-1 company of the top company;

(if) awholly-owned subsidiary of another tier-1 company of
the top company;

(iif) an entity that holds membership interests only asa
nominee of one or more entities each of whichis
mentioned in subparagraph (i) or (ii).

(4) For the purposes of subparagraphs (3)(a)(iv) and (vii) and
paragraphs (3)(b) and (c), in determining whether an entity isa
wholly-owned subsidiary of another *tier-1 company of the *top
company, assume that all of the *“membership interests that are
beneficially owned by tier-1 companies of the top company were
owned by asingletier-1 company of the top company.

719-20 What isa top company and a tier-1 company?

(1) Ataparticular time, acompany is.
(a) atop company if the requirementsin item 1 of the table are
met; or
(b) atier-1 company of the top company if the requirementsin
item 2 of the table are met.
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Top companies and tier-1 companies

Column 1 Column 2 Column 3 Column 4
Kind of entity Incometax Residence Owner ship requirements
treatment requirements
requirements
1 Top No specific The company The company must not be
company requirements must be a a"wholly-owned
foreignresident  subsidiary of another
company (other than a
company that isa
*prescribed dual resident,
or acompany that isan
Australian resident that
failsto meet aconditionin
column 2 of item 2)
2 Tier-1 The company The company The company:
company must have all or must be an (a) must bea
some of its Australian *wholly-owned
taxableincome (if  resident (but not subsidiary of the “top
any) taxed at a a*preSCI'i bed company; and
rate that is or dual resident) (b) must not be a
equalsthe

*general company
tax rate apart from
this Part

The company
must not be
covered by an
itemin the table
in section 703-20

wholly-owned
subsidiary of a
company that isan
Australian resident
(other than a company
that failsto meet a
condition in column 2
or 3)

(2) For the purposes of paragraph (b) of column 4 of item 2 of the
table, in determining whether a company (the test company) isa
“tier-1 company, if 2 or more other companies beneficially own all
of the "membership interests in the test company, and each of those
other companies:

(@ isa*wholly-owned subsidiary of the *top company; and
(b) meets the conditionsin columns 2 and 3 of item 2 of the

table;

the test company is taken to be awholly-owned subsidiary of one
of those other companies.
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719-25 Head company and subsidiary membersof a MEC group

(1) The head company of a*MEC group is worked out under
section 719-75.

(2) The remaining members of the group are the subsidiary members
of the group.

719-30 Treating entities aswholly-owned subsidiaries by
disregarding employee shares

(1) The object of this section isto ensure that an entity is not prevented
from being a *wholly-owned subsidiary of another entity, just
because there are minor holdings of *shares in a company issued
under *arrangements for employee shareholdings.

(2) For the purposes of this Division, in determining whether an entity
isawholly-owned subsidiary of another entity, disregard particular
*sharesin a company if:

(a) the sharesare covered by subsection (3); and
(b) thetotal number of those sharesis not more than 1% of the
number of ordinary shares in the company.

(3) A *sharein acompany iscovered by this subsection if the shareis
beneficialy owned by an entity and:
(a) the entity acquired (as defined in section 139G of the Income
Tax Assessment Act 1936) the share either:

(i) inthe circumstances described in subsection 139C(1) or
(2) of that Act; or
(ii) by exercising aright the entity acquired (as so defined)
in those circumstances; and
(b) all the sharesin the company available for acquisition in
those circumstances are ordinary shares and al the rights
available for acquisition in those circumstances are rights to
acquire ordinary shares; and
(c) if the entity acquired the share in those circumstances—at the
time of the acquisition, at least 75% of the permanent
employees (as defined in section 139GB of that Act) of the
employer (as defined in section 139GA of that Act) were or
had earlier been entitled to acquire in those circumstances:

(i) sharesinthe company or rights to acquire sharesin the
company; or
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(if) sharesin aholding company (as defined in
section 139GC of that Act) of the company or rights to
acquire such shares; and

(d) the conditions in subsections 139CD(6) and (7) of that Act
are met in relation to the acquisition of the share by the
entity; and

(e) the company is not covered by section 139DF of that Act.

Note: Section 139CD of the Income Tax Assessment Act 1936 sets out
certain preconditions for shares and rights acquired under employee
share schemes to be qualifying shares and qualifying rights.

Section 139C of that Act explains when a share or right is acquired
under an employee share scheme. Section 139DF prevents shares and

rights relating to certain companies from being qualifying shares and
rights.

(4) A *share may be disregarded under subsection (2) even though the
condition in paragraph (3)(c) is not met, if the Commissioner has
made a determination under subsection 139CD(8) of the Income
Tax Assessment Act 1936 in relation to the share.

719-35 Treating entities held through non-fixed trusts as
wholly-owned subsidiaries

(1) This section operates to ensure that an entity (the test entity) is not
prevented from being a*wholly-owned subsidiary of a company,
just because thereis atrust that is not a “fixed trust interposed
between the test entity and the company.

(2) For the purposes of this Division, in determining whether the test
entity is a*wholly-owned subsidiary of the company, assume that
the interposed trust is a*fixed trust and all its objects are
beneficiaries.

719-40 Special conversion event—potential MEC group

(1) A special conversion event happens at a particular timeto a
*potential MEC group derived from an *eligible tier-1 company of
a*top company if:

(a) at that time, the group is not a*MEC group as aresult of a
choice under section 719-50; and
(b) immediately before that time, acompany is:
(i) that eligibletier-1 company; and
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(i) the *head company of a*consolidated group; and
(c) at that time, one or more other companies become eligible
tier-1 companies of the top company; and
(d) immediately after that time, no *membership interestsin the
company mentioned in paragraph (b) are beneficially owned
by another member of the potential MEC group derived
from:

(i) the company mentioned in paragraph (b); and
(ii) the companies mentioned in paragraph (c); and
(e) within the applicable period worked out under subsection (2),
the company mentioned in paragraph (b) givesthe
Commissioner awritten notice, in the “approved form:
(i) specifying one or more of the companies mentioned in
paragraph (c); and
(ii) stating that aMEC group isto come into existence as a
result of the specified companies becoming eligible
tier-1 companies of the top company; and
(f) ether:
(i) the companies specified in the notice under
paragraph (€) were not members of another MEC group
at that time; or

(ii) the companies specified in the notice under
paragraph (€) were members of another MEC group at
that time, and each eligible tier-1 company in that other
MEC group is specified in the notice or not mentioned

in paragraph (c).

(2) For the purposes of paragraph (1)(e), the applicable period is:

(a) if the company mentioned in paragraph (1)(b) is required to
give the Commissioner an *income tax return for the income
year in which the time mentioned in paragraph (1)(c)
occurred—the period:

(i) beginning at that time; and
(ii) ending on the day on which the company gives that
return; or

(b) if the company mentioned in paragraph (1)(b) is not required
to give the Commissioner an income tax return for the
income year in which the time mentioned in paragraph (1)(c)
occurred—the period:

(i) beginning at that time; and
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(if) ending at the end of the period within which the
company would have been required to give an income
tax return for that income year, if the company had been
required to give an income tax return for that income
year.

719-45 Application of sections 703-20 and 703-25

(1) For the purposes of this Division, if an item in section 703-20
refers to an income year, an entity is covered by that item at a
particular timeif, and only if, that timeisin that income year.

(2) For the purposes of this Division, if aconditioninitem 1, 2 or 3 of
the table in section 703-25 refers to an income year, an entity
meets that condition at a particular timeif, and only if, that timeis
in that income year.

Choiceto consolidate a potential MEC group

719-50 Eligibletier-1 companies may chooseto consolidate a
potential MEC group

Making a choice to consolidate

Q) If:

(a) a”potential MEC group (the first group) derived from 2 or
more *eligible tier-1 companies of a*top company isin
existence at the start of a particular day; and

(b) that day is after 30 June 2002; and

(c) none of those digible tier-1 companiesis already a member
of a*"MEC group or a*consolidated group;

those eligible tier-1 companies may give the Commissioner a
written notice in the *approved form, jointly:

(d) specifying that day; and

(e) making achoice that the first group be consolidated on and
after that day.

Note: The notice must aso include an appointment of an eligible tier-1

company to be the provisional head company of the “MEC group—
see subsection 719-60(1).
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Choice cannot be revoked or specified day amended

(2) A choice cannot be revoked and the specification of the day cannot
be amended.

Time at which choice must be given to Commissioner

(3) If, asaresult of achoice:

(a) subsection 719-75(1), (2) or (3) would apply to the " MEC
group concerned in relation to the "income year of a
company in which the specified day occurred; and

(b) in acase where subsection 719-75(1) or (2) applies—the
company will be the *head company of the group as at the
end of the income year; and

(c) inacase where subsection 719-75(3) applies—the company
will be the "head company of the group immediately before
the group ceased to exist;

notice of the choice must be given to the Commissioner:

(d) if the company is required to give the Commissioner an
*income tax return for the income year in which the specified
day occurred—during the period:

(i) beginning on the specified day; and
(ii) ending on the day on which the company gives that
return; or

(e) if the company is not required to give the Commissioner an

income tax return for the income year in which the specified
day occurred—during the period:
(i) beginning on the specified day; and
(if) ending at the end of the period within which the
company would have been required to give an income
tax return for that income year, if the company had been
required to give an income tax return for that income
year.

Company ceasesto be an eligible tier-1 company before choiceis
given to the Commissioner

(4) If:
(@) asaresult of achoice:
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(i) subsection 719-75(1), (2) or (3) would apply to the
*MEC group concerned in relation to the "income year
of acompany in which the specified day occurred; and
(ii) inacase where subsection 719-75(1) or (2) applies—the
company will be the *head company of the group as at
the end of the income year; and
(iii) in acase where subsection 719-75(3) applies—the
company will be the *head company of the group
immediately before the group ceased to exist; and
(b) another company (the other company) that was an eligible
tier-1 company at the start of the specified day ceased to exist
at atime before the day on which notice of the choice was
given to the Commissioner; and
(c) having regard to al relevant circumstances, it would be
reasonable to conclude that the other company would have
been a party to the choice if the other company had continued
to exist;
the other company is taken to have authorised the company that
will be the head company as mentioned in subparagraph (a)(ii) or
(iii):
(d) to make the choice on behaf of the other company; and
(e) todo, on behalf of the other company, anything else under:
(i) subsection (1) of this section; or
(i) subsection 719-60(1) or (3).

719-55 When choice startsto have effect

When choice starts to have effect

(1) A choice under section 719-50 is taken to have started to have
effect on the day specified in the choice.

Choice does not have effect—notice is wrong

(2) A choice does not have effect (and is taken not to have had effect)
if the Commissioner is satisfied that the choice contains
information that isincorrect in amateria particular.

Note: The choice does not have effect if the choice omitted material

information, because the notice would not have been in the approved
form.
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Commissioner may give effect to choice despite wrong notice

(3) Subsection (2) does not prevent the choice from having effect as
described in subsection (1) if the Commissioner gives the company
that, as aresult of the choice, will become the *provisional head
company of the group, written notice that the choice has effect
despite the incorrect information.

Provisional head company

719-60 Appointment of provisional head company

Appointment on formation of group—choice

(1) If companies give notice of a choice under section 719-50, the
notice must include an appointment, made jointly by the
companies, of one of those companies to be the provisional head
company of the "M EC group concerned. The appointment comes,
or is taken to have come, into force at the time when the choice
starts or started to have effect.

Appointment on formation of group—special conversion event

(2) If a"special conversion event happensto a *potential MEC group,
the "dligible tier-1 companies that were the members of the MEC
group that resulted from the event are taken to have appointed the
company mentioned in paragraph 719-40(1)(b) as the provisional
head company of the *MEC group. The appointment is taken to
have come into force when the event happened.

Appointment after formation of group

(3) If a”cessation event happens to the *provisional head company of a
*MEC group, then:
@ if:
(i) the group came into existence because of a choice under
section 719-50; and
(i) the event happens more than 28 days before notice of
the choiceis given;
on the day on which notice of the choiceis given; or
(b) in any other case—within 28 days after the cessation event;
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the "dligible tier-1 companies that are or were members of the
MEC group immediately after the cessation event may give the
Commissioner awritten notice in the *approved form, jointly
appointing one of those companies to be the provisiona head
company of the group. The appointment is taken to have comeinto
force immediately after the cessation event.

Qualifications for provisional head company

(4) An appointment of a company under subsection (1) or (3) asthe
“provisional head company of a*“MEC group has no effect unless,
at the time the appointment comes into force, the company is
qualified to be the "provisional head company of the MEC group
under section 719-65.

Appointment remainsin force until cessation event

(5) The appointment of acompany as the *provisional head company
of a*MEC group remainsin force until a”cessation event happens
to the company.

What is a cessation event?

(6) A cessation event happensto a *provisional head company of a
*MEC group if:
(a) the company ceases to be qualified to be the *provisional
head company of the group under section 719-65; or
(b) the company ceasesto exist.

719-65 Qualificationsfor the provisional head company of a MEC
group
Qualifications for the provisional head company
(1) A company isqualified to be the *provisional head company of a
*MEC group if:
(&) the company isan *dligibletier-1 company of the *top
company; and

(b) no *membership interests in the company are beneficially
owned by another member of the group.

(2) Subsection (1) has effect subject to subsection (3).
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Period during which new provisional head company must have
been a member of the group

(3) If:

() acompany (the new company) isto be appointed as the
*“provisional head company of a*“MEC group under
subsection 719-60(3); and

(b) the appointment will come into force immediately after a
*cessation event happens to the former provisional head
company of the group; and

(c) acompany (the original company) (which may be the former
provisional head company) was appointed as the provisiona
head company of the group under subsection 719-60(1) or
2);

the new company is not qualified to be the provisiona head
company of the group unless the new company has been a member
of the group at all times during the period:

(d) beginning at whichever of the following timesis applicable:

(i) if the group came into existence as aresult of a choice
under section 719-50, and the cessation event happened
in the income year of the original company in which the
group came into existence—the time when the group
came into existence;

(if) in any other case—the start of the income year of the
former provisiona head company in which the cessation
event happened; and

(e) ending when the cessation event happened.

719-70 Incomeyear of new provisional head company to be the same
asthat of former provisional head company

If:

(&) acompany (the new company) is appointed as the
*“provisional head company of a*“MEC group under
subsection 719-60(3); and

(b) the appointment comes into force immediately after a
*cessation event happens to the former provisional head
company of the group;

then:

130 New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002



Main consolidation provisions Schedule 1

(c) if, for the income year in which the cessation event
happened, the former provisional head company had not
adopted an accounting period in place of the financial year
concerned—the new company is taken not to have adopted
an accounting period in place of that financial year; or

(d) if, for the income year in which the cessation event
happened, the former provisional head company had adopted
an accounting period in place of the financial year
concerned—the new company istaken to have adopted an
accounting period in place of that financial year that isthe
same as the accounting period adopted by the former
provisional head company.

Head company

719-75 Head company

Group in existence throughout income year

Q) If:
(a) acompany isthe *provisional head company of a*"MEC
group at the end of the income year of the company; and
(b) the group was in existence throughout the income year;

the company is the head company of the group at all times during
the income year.

Group comes into existence in income year

(2) If:
(a) acompany isthe *provisional head company of a*"MEC
group at the end of the income year of the company; and
(b) the group isin existence at the end of the income year; and
(c) the group came into existence in the income year;
that company is the head company of the group at all times during
the period:
(d) beginning when the group came into existence; and
(e) ending at the end of the income year.

Group ceasesto exist in income year

@3) If:
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(8 a"MEC group ceasesto exist in an income year of a
company; and
(b) the company was the *provisional head company of the group
immediately before the group ceased to exist;
that company is the head company of the group at all times during
the period:
(c) beginning at whichever isthe later of:
(i) thestart of the income year; and
(i) thetime the group came into existence; and
(d) ending at the time when the group ceased to exist.

Notice of events affecting group

719-80 Notice of events affecting MEC group

(1) If an event (the notifiable event) described in column 2 of anitem
of the table happensin relation to a*"MEC group, the entity
described in column 3 of the item must give the Commissioner
notice in the "approved form of the notifiable event.

Notice of events

Column1l Column?2 Column 3

Item If this event happens: Notice must be given by:

1. An entity becomes a The "provisional head company of the
member of a"MEC group
group

2. Anentity ceasestobea  The provisiona head company of the

““““ member of aMEC group  group

3. A " cessation event The company, or the person (if any) who
happens to the wasits public officer just before it ceased
*provisional head to exist if the company ceased to be the
company of aMEC provisional head company because it
group ceases to exist

(2) The entity described in column 3 of the relevant item must give
notice of the notifiable event:
(@ if:
(i) the group came into existence because of achoice under
section 719-50; and
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(ii) the notifiable event happens more than 28 days before
notice of the choiceis given;

on the day on which notice of the choiceis given; or
(b) if:
(i) the group results from a*special conversion event; and
(ii) achoice under section 703-50 is madein relation to the
*consolidated group mentioned in paragraph
719-40(1)(b); and
(iii) the naotifiable event happens more than 28 days before
notice of the choiceis given;
on the day on which notice of the choiceis given; or
(c) inany other case—within 28 days after the notifiable event.

[The next Division is Division 721.]

Division 721—L iability for payment of tax where head

company failsto pay on time

Guideto Division 721

721-1 What thisDivision is about

If the head company of a consolidated group fails to meet an
income tax related liability by the time it becomes due and payable,
entities that were subsidiary members of the group during the
period to which the liability relates can also be responsible for all
or part of the liability.

Table of sections

Object
721-5 Object of this Division

When this Division operates

721-10  When this Division operates

Joint and several liability of contributing member
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721-15  Head company and contributing membersjointly and severally liable to pay
group liability
721-20  Limit on liability where group first comesinto existence

Tax sharing agreements

721-25  When agroup liability is covered by atax sharing agreement
721-30  TSA contributing members liable for contribution amounts

721-35 When aTSA contributing member has | eft the group clear of the group
liability

[Thisisthe end of the Guide.]
Object

721-5 Object of thisDivision
The abject of this Division isto secure the payment of certain tax
liabilities of the "head company of a*consolidated group where the
head company failsto meet all of those liabilities by the time they
become due and payable. Accordingly:

(@) if arelevant liability is not covered by atax sharing
agreement—this Division provides for a process to make
certain entities that were *subsidiary members of the group
for at least part of the period to which each tax liability
relates jointly and severally liable with the head company for
those liahilities; or

(b) if arelevant liability is covered by atax sharing agreement—
this Division:

(i) providesfor aprocessto make each of those entities
liable for the amount determined under the agreement in
relation to the liability; but

(ii) exempts an entity from aliability determined under the
agreement if it leaves the group in certain
circumstances.

When this Division oper ates

721-10 When this Division operates

(1) ThisDivision operatesif:
(a) a"tax-related liability mentioned in subsection (2) (agroup
liability) of the *head company of a*consolidated group was
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not paid or otherwise discharged in full by the time the
liability became due and payable (the head company’s due
time); and
(b) one or more entities (the contributing members) were
*subsidiary members of the group for at least part of the
period to which the group liability relates.
Note: This Division operates even if some or al of the contributing

members were no longer members of the group at the head company’s
duetime.

(2) Thefollowing table lists the “tax-related liabilities for the purposes
of paragraph (1)(a) and the periods to which each of those
liabilities relate:

Tax-related liabilities of the head company and the periodsto which they
relate

Item  Thetax-related liability of the head ... relatesto thisperiod
company that becomes due and
payable as specified in this provision ...

5 section 160ARDZ of the Income Tax the franking year (within the
Assessment Act 1936 (untainting tax) meaning of Part IIIAA of the
Income Tax Assessment Act

1936) of the “head company in
which the untainting tax

became due and payable
10 subsection 160ARU(1) of the Income the franking year (within the
Tax Assessment Act 1936 (franking meaning of Part IIIAA of the
deficit tax) Income Tax Assessment Act

1936) of the “head company in
which the franking deficit tax

became due and payable
15 subsection 160ARU(2) of the Income the franking year (within the
Tax Assessment Act 1936 (franking meaning of Part IIIAA of the
deficit tax—part year assessment) Income Tax Assessment Act

1936) of the “head company in
which the franking deficit tax
became due and payable
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Tax-related liabilities of the head company and the periodsto which they

relate

Item  Thetax-related liability of the head ... relatesto thisperiod
company that becomes due and
payable as specified in this provision ...

20 section 160ARUA of the Income Tax the franking year (within the
Assessment Act 1936 (deficit deferral meaning of Part IIIAA of the
tax) Income Tax Assessment Act

1936) of the “head company in
which the deficit deferral tax
became due and payable

25 section 204 of the Income Tax the income year to which the
Assessment Act 1936 (income tax, income tax relates
including any liability taken to be
income tax for the purposes of that
section)

30 section 45-61 in Schedule 1 to the the “instalment quarter to
Taxation Administration Act 1953 which the *instalment relates
(quarterly *PAY G instalment)

35 section 45-70 in Schedule 1 to the the income year to which the
Taxation Administration Act 1953 *instalment relates
(annual *PAY G instalment)

40 section 8AAE of the Taxation the period provided for in this
Administration Act 1953 (general interest  table for the *tax-related
charge) liability to which the genera

interest charge relates

45 subsection 45-230(4) in Schedule 1 to the *instalment quarter to
the Taxation Administration Act 1953 which the general interest
(generd interest charge on shortfall in charge relates
quarterly instalment worked out on basis
of varied rate)

50 subsection 45-232(5) in Schedule 1 to the *instalment quarter to
the Taxation Administration Act 1953 which the generd interest
(generd interest charge on shortfall in charge relates
quarterly instalment worked out on basis
of estimated benchmark tax)

55 subsection 45-235(5) in Schedule 1 to the income year to which the
the Taxation Administration Act 1953 general interest charge relates
(general interest charge on shortfall in
annual instalment)
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Joint and several liability of contributing member

721-15 Head company and contributing membersjointly and

(D)

)

©)

(4)

()

(6)

severally liable to pay group liability

The following are jointly and severally liable to pay the group
liability:
(a) the"head company; and
(b) each contributing member (other than a contributing member
excluded by subsection (2)).
Note: A group liability is atax-related liability in relation to the head
company and each contributing member. For rights of contribution in

respect of such aliability, see subsection 265-45(2) in Schedule 1 to
the Taxation Administration Act 1953.

For the purposes of paragraph (1)(b), a contributing member is
excluded by this subsection if it is, a the head company’ s due time,
prohibited according to the effect of an Australian law from
entering into any arrangement under which the entity becomes
subject to aliability referred to in subsection (1).

Subsection (1) does not operate if the group liability is covered by
atax sharing agreement (see section 721-25).

The joint and several liability of the contributing members under
subsection (1) arises just after the "head company’ s due time.

Thejoint and several liability of a particular contributing member

under subsection (1) becomes due and payable by the member 14

days after the Commissioner gives the member written notice

under this subsection of the liability.

Note 1: If the Commissioner gives this notice to one contributing member, and
gives this notice to another contributing member on another day, the 2

contributing members will have different due and payable dates for
the same liability.

Note2:  Thissection does not affect the time at which the group liability arose
for, or became due and payable by, the head company.

To the extent that the contributing members’ liability under
subsection (1) is not aliability for income tax, that liability isto be
treated as a liability for income tax for the purposes of section 254
of the Income Tax Assessment Act 1936.
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721-20 Limit on liability where group first comesinto existence

(1) Thissection operatesif the group came into existence during the
period to which a group liability relates.

(2) The contributing members' liability under subsection 721-15(1) to
pay the group liability islimited to the proportion of the group
liability that is reasonably attributable to the period:

() beginning at the time the group came into existence; and
(b) ending at the time when the period to which the group
liability relates ends.

Tax sharing agreements

721-25 When a group liability is covered by atax sharing agreement

(1) For the purposes of this Division, agroup liability is covered by a
tax sharing agreement if, just before the head company’ s due time:
(a) an agreement existed between the *head company of the
group and one or more of the contributing members (the TSA
contributing members); and
(b) aparticular amount (the contribution amount) could be
determined under the agreement for each TSA contributing
member in relation to the group liability; and
(c) the contribution amounts for each of the TSA contributing
members in relation to the group liability, as determined
under the agreement, represented a reasonable allocation of
the total amount of the group liability among the head
company and the TSA contributing members; and
(d) the agreement complied with the requirements (if any) set out
in the regulations.

(2) Despite subsection (1), the group liability is not covered by atax
sharing agreement for the purposes of this Division if:
(a) the agreement mentioned in paragraph (1)(a) was entered into
as part of an arrangement; and
(b) apurpose of the arrangement was to prejudice the recovery
by the Commissioner of some or al of the amount of the
group liability or liabilities of that kind.
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(3) Despite subsection (1), the group liability is taken never to have
been covered by atax sharing agreement for the purposes of this
Divisionif:

(a) the Commissioner gives the "head company of the group
written notice under this subsection (whether before, at or
after the head company’ s due time) in relation to the group
liability; and

(b) the notice requires the head company to give the
Commissioner a copy of the agreement mentioned in
paragraph (1)(a) in the approved form within 14 days after
the noticeis given; and

(c) the Commissioner does not receive a copy of the agreement
by the time required.

Note: If this subsection operates, joint and several liability can arise under
section 721-15 in relation to the group liability.

721-30 TSA contributing membersliable for contribution amounts

(1) Thissection operatesif agroup liability is covered by atax sharing
agreement.

(2) Each TSA contributing member is liable to pay to the
Commonwealth an amount equal to the contribution amount for
that member in relation to the group liability.

(3) Despite subsection (2), a TSA contributing member is not liable
under that subsection if the member left the group clear of the
group liability (see section 721-35).

(4) Theliability of a TSA contributing member under subsection (2)
arises just after the "head company’s due time.

(5) Theliability of a TSA contributing member under subsection (2)
becomes due and payable by the member 14 days after the
Commissioner gives the member written notice under this
subsection of the liability.

Note: This section does not affect the time at which the group liability arose
for, or became due and payable by, the head company.

(6) Theliability of a TSA contributing member under subsection (2) is
to be treated as a liability for income tax for the purposes of
section 254 of the Income Tax Assessment Act 1936.
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721-35 When a TSA contributing member hasleft the group clear of
the group liability

For the purposes of subsection 721-30(3), a TSA contributing
member |eft the group clear of the group liability if:

(a) the TSA contributing member ceased to be a member of the
group at atime (the leaving time) before the *head
company’ s due time; and

(b) the cessation of membership was not part of an arrangement,
a purpose of which was to prejudice the recovery by the
Commissioner of some or al of the amount of the group
liability or liabilities of that kind; and

(c) before the leaving time, the TSA contributing member had
paid to the head company:

(i) if the contribution amount for that member in relation to
the group liability could be determined before the
leaving time—an amount equal and attributable to that
amount; or

(ii) otherwise—an amount that is a reasonable estimate of,
and attributable to, that amount.

[ The next Division is Division 820.]
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Schedule 2—Transitional provisions relating
to main consolidation provisions

Income Tax (Transitional Provisions) Act 1997

1 Section 405-1 (link note)
Repeal the link note, substitute:

[The next Division is Division 700.]

2 After Part 3-45
Insert:

Part 3-90—Consolidated groups

Division 700—Application of Part 3-90 of | ncome Tax
Assessment Act 1997

Table of sections
700-1 Application of Part 3-90 of Income Tax Assessment Act 1997

700-1 Application of Part 3-90 of Income Tax Assessment Act 1997

Part 3-90 of the Income Tax Assessment Act 1997 applies on and
after 1 July 2002.

[ The next Division is Division 703.]

Division 703—Consolidated groups and their members

Table of sections

703-30  Debt interests that are not membership interests
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703-30 Debt intereststhat are not member ship interests

(D

)

©)

For the purposes of Part 3-90 of the Income Tax Assessment Act
1997, this section affects whether an interest or right that is held by
an entity on or after 1 July 2002 and relates to another entity isa
membership interest of the entity in the other entity.

Apply Division 974 of the Income Tax Assessment Act 1997 in
determining under Subdivision 960-G of that Act whether the
interest or right is a membership interest of the entity in the other
entity.

Note: Under Subdivision 960-G of the Income Tax Assessment Act 1997, a

debt interest relating to an entity is not a membership interest in the
entity. Division 974 of that Act explains what a debt interest is.

This section has effect whether or not the debt and equity test
amendments (as defined in item 118 of Schedule 1 to the New
Business Tax System (Debt and Equity) Act 2001) apply to
transactionsin relation to the interest or right at the relevant time.

[The next Division is Division 707.]

Division 707—L osses for head companies when head

companies become member s etc.

Table of Subdivisions

707-C  Amount of transferred losses that can be utilised
707-D  Special rules about losses

Subdivision 707-C—Amount of transferred losses that can be

utilised

Table of sections

707-325 Increasing the available fraction for a bundle of losses by increasing the real

loss-maker’ s modified market value

707-327 Choosing available fraction to apply to value donor’s loss
707-328 Income year and conditions for possible transfer under Division 170 of the

Income Tax Assessment Act 1997

707-329 Modified market value at atime before 8 December 2004
707-350 Alternative loss utilisation regime to Subdivision 707-C of the Income Tax

Assessment Act 1997

142

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002



Transitional provisions relating to main consolidation provisions Schedule 2

707-325 Increasing the available fraction for a bundle of losses by
increasing thereal losss-maker’s modified market value

Conditions for increasing real loss-maker’s modified market value

(1) Thissection affects the working out of the available fraction for a
bundle of losses under subsection 707-320(1) of the Income Tax
Assessment Act 1997 if:

@

(b)

(©)

(d)

(€)

(f)

the transferee mentioned in that subsection chooses under
subsection (5) of this section to increase the available
fraction using a percentage of the modified market value of a
company (the value donor) other than the real |oss-maker
mentioned in subsection 707-315(1) of that Act for the
bundle; and

both the real loss-maker and the value donor became
members of the group mentioned in subsection 707-315(1) of
that Act in connection with the bundle at the time (which is
theinitial transfer time mentioned in that subsectionin
connection with the bundle) the group became a consolidated
group; and

theinitial transfer timeis before 1 July 2004; and

the bundle includes aloss that is not:

(i) anoveral foreign loss (as defined in section 160AFD of
the Income Tax Assessment Act 1936); or
(ii) alosswhose utilisation is affected by section 707-350
(about utilisation of certain losses originally made for an
income year ending on or before 21 September 1999);
and
the value donor would have been able to transfer the lossto
the transferee under Subdivision 707-A of the Income Tax
Assessment Act 1997 at the initial transfer time had the value
donor:
(i) made thelossfor the income year for which the real
loss-maker made it; and
(ii) not utilised it; and
the requirement in subsection (2) is met.

(2) 1t must have been possible for the real loss-maker to have
transferred the loss to the value donor under Subdivision 170-A or
170-B of the Income Tax Assessment Act 1997 for an income year
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©)

(4)

©)

(6)

(7)

consisting of the period described in section 707-328 had the
conditions in that section existed.

Increase in the modified market value of the real |oss-maker

Work out the available fraction for the bundle of losses as if the
modified market value of the real loss-maker at the initia transfer
time were increased by the amount worked out using the formula:

Value donor’'s Total of real loss- maker's
modified market  FeCeNta€  pivision 170 lossesin bundle

vaueat initia  * ?Pa%SSfegg)é x Total of real loss- maker's

transfer time non-foreign losses in bundle

In subsection (3):

total of real loss-maker’s Division 170 lossesin bundleis the total
of the amount of each loss:

(a) that is covered by paragraphs (1)(d) and (€); and
(b) in relation to which the requirementsin subsection (2) are
met.

total of real loss-maker’s non-foreign losses in bundleisthe total
of the amount of each loss that is described in paragraph (1)(d).

Choice to increase available fraction

The transferee may choose to use a fixed percentage (greater than
0% and not more than 100%) of the value donor’s modified market
value to increase the available fraction for the bundle. The
transferee may do so only by the day on which it lodges itsincome
tax return for the first income year for which it utilises (except in
accordance with section 707-350) losses transferred to it under
Subdivision 707-A of the Income Tax Assessment Act 1997.

The choice cannot be amended or revoked.

If this section applies more than once for the same value donor

If subsection (3) applies 2 or more timesin relation to the same
value donor but different real loss-makers, the transferee cannot
choose for those applications percentages of the value donor’s
modified market value at the initial transfer time that result in the
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total of the amounts worked out under those applications exceeding
that value.

Increasein real loss-maker’ s value reduces value donor’ s value

(8) Work out the available fraction for a bundle of losses transferred
under Subdivision 707-A of the Income Tax Assessment Act 1997
from the value donor at theinitial transfer time asif the value
donor’s modified market value at the time were reduced by the
amount worked out under subsection (3).

This section does not affect utilisation of overall foreign losses

(9) Thissection has effect for working out the available fraction of a
bundle of losses only so far asit affects the utilisation of atax loss,
film loss or net capital loss. It does not affect the utilisation of an
overall foreign loss (as defined in section 160AFD of the Income
Tax Assessment Act 1936) included in a bundle of losses:

(@) transferred from the real loss-maker under
Subdivision 707-A of the Income Tax Assessment Act 1997;
or

(b) transferred from the value donor under that Subdivision.

Note: If abundle of lossesincludes an overall foreign loss and aloss of
another sort:

@ utilisation of the overall foreign lossis limited by the available
fraction for the bundle worked out apart from this section; and

(b) utilisation of the loss of the other sort is limited by the available
fraction for the bundle as affected by this section, if applicable.

707-327 Choosing available fraction to apply to value donor’sloss

Conditions for choosing available fraction for value donor’sloss

(1) Thissection has effect for the purposes of working out under
Subdivision 707-C of the Income Tax Assessment Act 1997 how
much of atax loss, film loss or net capital loss can be utilised if:

(a) section 707-325 affects the available fraction for a bundle of
other losses by increasing the modified market value of the
real loss-maker of those other losses by an amount worked
out by reference to the value donor’ s modified market value;
and
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(b) thelosswastransferred under Subdivision 707-A of that Act
at theinitial transfer time from the value donor; and
(c) thelossisnot alosswhose utilisation is affected by
section 707-350 (about utilisation of certain losses originally
made for an income year ending on or before 21 September
1999); and
(d) each company covered by subsection (2) would have been
ableto transfer the loss under Subdivision 707-A of that Act
at theinitial transfer time had the company:
(i) madethelossfor theincome year for which the value
donor made it; and
(if) not utilised it; and
(e) therequirement in subsection (3) is met.

(2) This subsection covers:

©)

(4)

(@) therea loss-maker; and

(b) each other company (if any) by reference to which the
available fraction for the bundle was affected under an
application of section 707-325 separate from the application
of that section mentioned in paragraph (1)(a) of this section.

It must have been possible for the value donor to have transferred

an amount (greater than anil amount) of the loss to each company
covered by subsection (2) under Subdivision 170-A or 170-B of the

Income Tax Assessment Act 1997 for an income year consisting of

the period described in section 707-328 had the conditions in that
section existed.

Treating value donor’ s loss asincluded in bundle

If the transferee mentioned in subsection 707-325(1) chooses,
sections 707-310, 707-335 (except paragraph 707-335(2)(a)) and
707-340 of the Income Tax Assessment Act 1997 (and subsections
707-315(3) and (4) of that Act, so far as they relate to those
sections) operate as if, at theinitial transfer time:

(a) the bundle of lossesincluded the loss; and

(b) thelosswas not included in any other bundle of losses.

Note: This section has the effect that the utilisation of the loss will be
affected by the available fraction for the bundle of losses.
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Choiceto treat value donor’s loss as included in bundle

(5) A choice for the purposes of subsection (4):

(& may be made only by the day on which the transferee lodges
itsincome tax return for the first income year for which it
utilises (except in accordance with section 707-350) |osses
transferred to it under Subdivision 707-A of the Income Tax
Assessment Act 1997; and

(b) cannot be revoked.

Loss already in bundle with increased available fraction

(6) Subsection (4) does not apply in relation to the loss if it was
covered by paragraphs 707-325(1)(d) and (e) and subsection
707-325(2) in an application of section 707-325 separate from the
application of that section mentioned in paragraph (1)(a) of this
section.

Note: This means that aloss that provided a basis for working out an
increased available fraction for a bundle of 1osses under

section 707-325 cannot be treated under this section asif it were
included in another bundle of losses.

707-328 Incomeyear and conditionsfor possibletransfer under
Division 170 of the Income Tax Assessment Act 1997

(1) This section sets out the period and conditions referred to:
(a) in subsections 707-325(2) and 707-327(3); and
(b) in connection with the requirement that it must have been
possible for acompany (the notional transferor) to transfer
to another company (the notional transferee) for an income
year aloss under Subdivision 170-A or 170-B of the Income
Tax Assessment Act 1997.

Period to be treated as income year for transfer

(2) The period:
() startsat thelater of these times:
(i) the start of thetria year;
(ii) the start of the income year for which the loss was
made; and
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©)

(4)

©)

(6)

(b) endsimmediately after theinitial transfer time mentioned in
subsection 707-320(1) of the Income Tax Assessment Act
1997.

Note: For the purposes of identifying the trial year using the definition in
section 707-120 of the Income Tax Assessment Act 1997, the notional
transferor mentioned in this section is the same as the joining entity

mentioned in that section, and the initial transfer time mentioned in
this section is the same as the joining time mentioned in that section.

Conditions

Thefirst condition is that neither the notional transferor nor the
notional transferee became a subsidiary member of a consolidated
group before, at or after theinitial transfer time mentioned in the
relevant subsection.

The second condition isthat neither of those Subdivisions had been
amended to provide only for transfersinvolving an Australian
branch (as defined in section 160ZZV of the Income Tax
Assessment Act 1936) of aforeign bank.

The third condition is that the notional transferee’sincome or gains
for the income year were great enough not to prevent the transfer.

The fourth condition is that those Subdivisions operated asif the
notional transferor had made the loss for the income year if the
notional transferor had actually made it for an income year ending
just before theinitial transfer time.

707-329 Modified market value at a time before 8 December 2004

Disregard an event that is described in subsection 707-325(4) of
the Income Tax Assessment Act 1997 and occurred on or before

8 December 2000 in working out under section 707-325 of that Act
the modified market value of an entity at the time it becomes a
member of a consolidated group on aday before 8 December 2004.

[ The next section is section 707-350.]
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707-350 Alternativeloss utilisation regimeto Subdivision 707-C of

the I ncome Tax Assessment Act 1997

(1) Thissection affects the way in which one or more losses of one

)

©)

particular sort in a bundle of losses transferred under
Subdivision 707-A of the Income Tax Assessment Act 1997 before
1 July 2004 can be utilised by the transfereeiif:
() they were actually made (disregarding that Subdivision) by a
company (the real loss-maker) for an income year ending on
or before 21 September 1999; and

(b) they were transferred at the time (the initial transfer time)
the transferee became the head company of a consolidated
group; and

(c) they weretransferred to the transferee from the real
loss-maker because:

(i) thereal loss-maker met the conditions in section 165-12
of that Act; and

(ii) the conditionsin one or more of paragraphs
165-15(1)(a), (b) and (c) did not exist in relation to the
real loss-maker; and

(d) none of them had been transferred under that Subdivision
before the initial transfer time; and

(e) the transferee has made a choice under subsection (5).

Losses to be utilised only after non-transferred losses

The transferee may utilise for an income year the losses only after
utilising for the year losses (the non-transferred losses) of the
same sort that the transferee made without a transfer under
Subdivision 707-A of the Income Tax Assessment Act 1997 (even if
the income year for which the transferee made the lossesis earlier
than an income year for which the transferee made any of the
non-transferred | osses).

Further limit on utilising the losses

The amount of the losses that the transferee may utilise for an
income year cannot exceed the amount worked out for the year
using the table.
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Limit on utilising the losses

Iltem

For thisincomeyear:  Theamount of the lossesthat the transferee may

utilise cannot exceed:

Thefirst income year 1/3 of the total of the amounts of the losses that
ending after theinitial were transferred to the transferee
transfer time

The second income The difference between:

year ending after the  (g) 2/3 of the total of the amounts of the losses that
initial transfer time were transferred to the transferee; and

(b) the amount of the losses utilised for the income
year mentioned initem 1

Thethirdincomeyear  The difference between:

ending after theinitid  (g) the total of the amounts of the losses that were
transfer time, or alater transferred to the transferee; and

income year (b) the total of the amounts of the losses utilised for

earlier income years ending after theinitial
transfer time

(4)

©)

Subdivision 707-C of Income Tax Assessment Act 1997 disapplied

Subdivision 707-C of the Income Tax Assessment Act 1997
operates asif the losses had been made by the transferee without
being transferred under Subdivision 707-A of that Act.

Note: This has 2 effects. First, Subdivision 707-C of that Act does not limit
utilisation of the losses. Secondly, it affects the limit that Subdivision
sets on utilising other losses in any bundle (because that limit depends
on the transferee’ sincome and gains remaining after utilisation of

|osses that have not been transferred under Subdivision 707-A of that
Act).

Making choice

The transferee may choose that this section apply to the utilisation
for any income year of al losses (of any sort) in the bundle that
meet the conditions in paragraphs (1)(a), (b), (c) and (d). The
transferee may do so only by the day on which it lodgesitsincome
tax return for the first income year for which it could utilise any
losses transferred to it under Subdivision 707-A of the Income Tax
Assessment Act 1997 (as described in subsection (1) or otherwise).
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When choice has effect

(6) The choice has effect for that income year and all later income
years (and cannot be revoked).

Future transfer of the losses not affected

(7) This section does not limit the transfer under Subdivision 707-A of
the Income Tax Assessment Act 1997 of any of the losses from the
transferee to another company.

Subdivision 707-D—Special rules about losses

Table of sections

707-405 Special rules about losses referable to part of income year

707-405 Special rules about lossesreferableto part of income year

Section 707-405 of the Income Tax Assessment Act 1997 has effect
in relation to this Division, and Division 170 of that Act asit has
effect for the purposes of this Division, in the same way as that
section has effect in relation to Division 707 of that Act.

[The next Division is Division 820.]
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Part 1 Generd

Schedule 3—Consequential amendments
relating to main consolidation
provisions

Part 1—General

| ncome Tax Assessment Act 1997

1 Subsection 4-15(2) (after table item 1A)
Insert:

1B An entity isa*member of a”*consolidated group ~ Part 3-90
at any time in the income year

2 Application

The amendment of section 4-15 of the Income Tax Assessment Act 1997
made by this Schedule appliesto the income year including 1 July 2002
and each later income year.
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Part 2—Head company terminology

| ncome Tax Assessment Act 1997

3

Section 166-220

Omit “(the head company)”, substitute “ (the tested company)”.

Subsections 166-225(1) and (2)
Omit “*head company”, substitute “tested company”.

Paragraphs 166-225(2)(a), (b) and (c)
Omit “head company”, substitute “tested company”.

Subsection 166-230(1) (heading)
Repeal the heading, substitute:

Notional shareholder of the tested company

Subsection 166-230(1)
Omit “*head company”, substitute “tested company”.

Paragraph 166-230(1)(a)
Omit “head company”, substitute “tested company”.

Subparagraphs 166-230(1)(b)(i) and (ii)
Omit “head company”, substitute “tested company”.

10 Subsections 166-230(2) and (3)

Omit “*head company”, substitute “tested company”.

11 Paragraph 166-230(3)(a)

Omit “head company”, substitute “tested company”.

12 Subparagraphs 166-230(3)(b)(i) and (ii)

Omit “head company”, substitute “tested company”.

13 Subsections 166-235(1) and (2)
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Part 2 Head company terminology

Omit “*head company”, substitute “tested company”.

14 Section 166-250
Omit “*head company”, substitute “tested company”.

15 Paragraphs 166-250(a) and (b)
Omit “head company”, substitute “tested company”.

16 Section 166-255
Omit “*head company”, substitute “tested company”.
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Part 3—Limiting access to group concessions

Division 1—CGT roll-overs

| ncome Tax Assessment Act 1997

17 Subsection 104-175(6)
After “section 104-180", insert “or 104-182".

18 After section 104-180
Insert:

104-182 Consolidated group break-up

*CGT event J1 does not happen if the recipient company ceases to
be a*subsidiary member of a*consolidated group at the break-up
time (whether or not it becomes a subsidiary member of another
consolidated group at that time).

19 Application of amendments of Subdivision 104-J

The amendments of Subdivision 104-J of the Income Tax Assessment
Act 1997 made by this Schedule apply in relation to a break-up time
happening after 30 June 2002.

20 Section 126-40
Repeal the section, substitute:

126-40 What this Subdivision is about

A roll-over may be available for the transfer of a CGT asset
between 2 companies, or the creation of a CGT asset by one
company in ancther, if:

(& both companies are members of the same
wholly-owned group; and

(b) at least one of the companiesis aforeign resident.
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21 Subsection 126-50(5) (table)
Repeal the table, substitute:

Additional requirements

Item  Atthetimeof the

trigger event the
originating company

At thetime of the
trigger event the
recipient company

Theroll-over asset
must havethe
necessary connection

must be: must be: with Australia:
1 Either: A foreign resident Either:
(a) aforeign resident; (@) just before and just
or after the trigger

(b) an Australian event, for adisposal
resident but not a Case; or
*prescribed dual (b) just after that event,
resident for a creation case

An Australian resident  Either:

but not g*preﬁ:ri bed (a) just before the
dual resident trigger event, for a
disposal case; or
(b) just after that event,
for acreation case

2 A foreign resident

22 At the end of section 126-50
Add:

(6) If at the time of the trigger event:
(a) the originating company or the recipient company is an
Australian resident; and

(b) that company isa”member of a*consolidatable group;

that company must also at that time be a member of a
*consolidated group or “MEC group.

(7) If the originating company is aforeign resident, it must not have
*acquired the "CGT asset described in subsection (8) because of

(a) asingle*CGT event giving rise to aroll-over under a
previous application of this Subdivision (as amended by the
New Business Tax System (Consolidation) Act (No. 1) 2002)
involving an Australian resident originating company other
than the company that is the recipient company for the
current application of this Subdivision; or
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(b) aseries (whether or not it is the longest possible series) of
consecutive CGT events giving rise to roll-overs under
previous applications of this Subdivision (as amended by the
New Business Tax System (Consolidation) Act (No. 1) 2002),
the earliest involving an Australian resident originating
company other than the company that is the recipient
company for the current application of this Subdivision.

(8) Subsection (7) operatesin relation to the *CGT asset:
(a) that wasinvolved inthetrigger event in adisposal case; or
(b) because of which the originating company was able to create

the CGT asset that wasinvolved in the trigger eventin a
creation case.

(9) Subsection (7) does not apply if each of the following companies
mentioned in that subsection:
(a) the recipient company for the roll-over under the current
application of this Subdivision;
(b) the Australian resident originating company for the roll-over
under:
(i) for paragraph (7)(a)—the previous application of this
Subdivision; or
(ii) for paragraph (7)(b)—the earliest previous application
of this Subdivision for that series of consecutive *CGT
events,
was, at the time of its roll-over, the "head company of the same
*MEC group.

23 Application of amendments of Subdivision 126-B

(D) The amendments of Subdivision 126-B of the Income Tax Assessment
Act 1997 made by this Schedule apply in relation to atrigger event
happening after 30 June 2003, except atrigger event to which
subitem (2) applies.

2 This subitem and subitem (3) apply to atrigger event if:

(a) the originating company involved in the trigger event
becomes a member of a consolidated group, or MEC group,
on the day (the consolidation day) on which that group
comes into existence; and

(b) the consolidation day either is before 1 July 2003 or is both:
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(i) thefirst day of thefirst income year starting after
30 June 2003 of the group’s head company (for a
consolidated group) or provisional head company (for a
MEC group) on the consolidation day; and

(if) before 1 July 2004; and

(c) the originating company was not a member of a consolidated
group or MEC group before the consolidation day.

3 The amendments of Subdivision 126-B of the Income Tax Assessment
Act 1997 made by this Schedule apply in relation to the trigger event if
it happens on or after the consolidation day.

Division 2—Loss transfers

| ncome Tax Assessment Act 1997

24 Division 170 (heading)
Repeal the heading, substitute:

Division 170—Treatment of certain company groups for
Income tax purposes

25 Subdivision 170-A (heading)
Repeal the heading, substitute:

Subdivision 170-A—Transfer of tax losses within certain
wholly-owned groups of companies

26 Section 170-1
Repeal the section, substitute:

170-1 What this Subdivision is about

A company can transfer a surplus amount of its tax loss to another
company so that the other company can deduct the amount in the
income year of the transfer. One of the companies must be an
Australian branch of aforeign bank, and both companies must be
members of the same wholly-owned group.
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27 After subsection 170-5(2)
Insert:

(2A) One of the companies must be an Australian branch of aforeign
bank. The other company must be:

(a) the head company of a consolidated group or MEC group; or
(b) not amember of a consolidatable group.

28 At the end of section 170-30
Add:

(3) One of the companies must be an Australian branch (as defined in
Part 111B of the Income Tax Assessment Act 1936) of a*foreign
bank.

Note: The Australian branch can be taken to be a separate entity from the
foreign bank for this Subdivision. See Part |11B of the Income Tax
Assessment Act 1936.

(4) The other company must be covered by an item of thistable.

The other company

Item  Theother company must: At thistime:
1 Be the "head company of a The end of the *deduction year or, if
*consolidated group the company ceases to be “in

existence during the deduction year,
just before the cessation

2 Be the "head company of a*"MEC The end of the *deduction year or, if
group the group ceases to exist during the
deduction year because the company
ceases to be *in existence, just
before the cessation

3 Not be a*member of a The end of the *deduction year or, if
* consolidatable group the company ceasesto be "in
existence during the deduction year,
just before the cessation

Note:  The heading to section 170-30 is altered by adding at the end “etc.”.

29 Subdivision 170-B (heading)
Repeal the heading, substitute:
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Subdivision 170-B—Transfer of net capital losses within certain
wholly-owned groups of companies

30 Section 170-101
Repeal the section, substitute:

170-101 What this Subdivision is about

A company can transfer a surplus amount of its net capital lossto
another company so that the other company can apply the amount
in working out its net capital gain for the income year of the
transfer. One of the companies must be an Australian branch of a
foreign bank, and both companies must be members of the same
wholly-owned group.

31 After subsection 170-105(2)
Insert:

(2A) One of the companies must be an Australian branch of aforeign
bank. The other company must be:

(a) the head company of a consolidated group or MEC group; or
(b) not amember of a consolidatable group.

32 At the end of section 170-130
Add:

(3) One of the companies must be an Australian branch (as defined in
Part 111B of the Income Tax Assessment Act 1936) of a*foreign

bank.

Note: The Australian branch can be taken to be a separate entity from the
foreign bank for this Subdivision. See Part |11B of the Income Tax
Assessment Act 1936.

(4) The other company must be covered by an item of thistable.

The other company

Item  Theother company must: At thistime:
1 Be the “head company of a The end of the application year or, if
*consolidated group the company ceases to be “in
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The other company

Iltem  Theother company must: At thistime:
existence during the application
year, just before the cessation

2 Be the "head company of a*MEC The end of the application year or, if
group the group ceases to exist during the
application year because the
company ceases to be *in existence,
just before the cessation

3 Not be a”member of a The end of the application year or, if
*consolidatable group the company ceasesto be "in
existence during the application
year, just before the cessation

Notee  The heading to section 170-130 is dltered by adding at the end “etc.”.

33 Section 195-10
After “within”, insert “certain”.

34 Paragraph 195-15(5)(b)
After “within”, insert “certain”.

35 Section 195-30
After “within”, insert “certain”.

36 Paragraph 195-35(5)(b)
After “within”, insert “certain”.

37 Basic rule about application of amendments of
Division 170

Q) The amendments of Division 170 of the Income Tax Assessment Act
1997 made by this Schedule apply in relation to a company for each of
its:

(@) income years starting after 30 June 2003; and

(b) non-membership periods (if any) under section 701-30 of the
Income Tax Assessment Act 1997 starting after 30 June 2003.

2 This item does not apply in relation to a company to which item 38
applies.
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38 Different application for members of certain groups

(D

(2)

This item applies to a company if:

(a) the company becomes a member of a consolidated group or
MEC group on the day (the consolidation day) the group
comes into existence; and

(b) the consolidation day either is before 1 July 2003 or is both:

(i) thefirst day of thefirst income year starting after
30 June 2003 of the group’s head company (for a
consolidated group) or provisional head company (for a
MEC group) on the consolidation day; and

(ii) before 1 July 2004; and

(c) the company was not a member of a consolidated group or
MEC group before the consolidation day.

The amendments of Division 170 of the Income Tax Assessment Act
1997 made by this Schedule apply in relation to the company for each
of its:
(a) income years starting on or after the consolidation day; and
(b) non-membership periods (if any) under section 701-30 of the
Income Tax Assessment Act 1997 starting on or after the
consolidation day.

39 Transfer for final income year before amendments apply

(D

(2

Inthisitem:
apportioning day of a company means:
(a) if item 37 applies to the company—1 July 2003; or
(b) if item 38 appliesto the company—the consolidation day.

Application

Thisitem applies to these transfers under Subdivision 170-A or 170-B
of the Income Tax Assessment Act 1997 involving a company:

(a) atransfer by the company of alossit made for the income
year (the final year) just before the first income year for
which the amendments of those Subdivisions by this
Schedule apply to the company;

(b) atransfer to the company for the final year of aloss made for
that income year or an earlier income year.
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3

(4)

Note:

()

Note:

However, thisitem does not apply to atransfer involving companies
that would satisfy either subsections 170-30(3) and (4) or 170-130(3)
and (4) of that Act (as amended by this Schedule) if those subsections
applied for the final year.

Object

The main object of thisitem isto ensure that the company can either:

(a) transfer alossit makesfor the final year only so far asthe
loss is attributable to so much of the final year as occurs
before its apportioning day; or

(b) utilise alosstransferred to it to reduce income or gains for
the final year only so far astheincome or gains are
attributable to so much of the final year as occurs before its

apportioning day.
Apportioning limit on transferring company’s loss for final year

Despite section 170-45 of the Income Tax Assessment Act 1997, the
amount of atax loss made for the final year by the company that can be
transferred cannot exceed the amount worked out using the formula:

_ . Number of daysin the company’ s
Limit on transferringthe  fing) year before its apportioning day
tax loss set by subsection x : -

170-45(1) of that Act Number of %?%gl [ ; the company’ s

If the company’ sfinal year ends just before its apportioning day, this subitem does not
reduce the amount of the tax |oss the company can transfer.

Despite section 170-145 of the Income Tax Assessment Act 1997, a net
capital loss made for the final year by the company:

(a) can betransferred only if the sum of the capital osses made
by the company during the final year before its apportioning
day exceeds the sum of the capital gains made by the
company during the final year before its apportioning day;
and

(b) cannot be transferred to an extent greater than that excess.

If the company’ sfinal year ends just before its apportioning day, this subitem does not
reduce the amount of the net capital loss the company can transfer.
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(6)

Note:

(7)

Note:

(8)

(9)

Apportioning limit based on transferee company’s income or
gains for final year

Despite section 170-45 of the Income Tax Assessment Act 1997, the
amount of atax loss (for the final year or an earlier income year) that
can be transferred to the company for the final year cannot exceed the
amount worked out using the formula:

Limit on transferring Number of daysin the company’ s
the loss set by whichever final year before its apportioning day

of subsections 170-45(2) * ~Number of daysin the company’ s
and (3) of that Act applies final year

If the company’ sfinal year ends just before its apportioning day, this subitem does not
reduce the amount of the tax loss that can be transferred to the company.

Despite section 170-145 of the Income Tax Assessment Act 1997, a net
capital loss (for the final year or an earlier income year) can be
transferred to the company for the final year:

(& only if the company would have had a net capital gain for the
final year apart from that section had the final year ended on
the day before the company’ s apportioning day; and

(b) only to the extent to which it could have been transferred
consistently with subsection 170-145(6) of that Act if the
result of step 1 of the method statement had been the amount
of the company’s net capital gain worked out on the basis
described in paragraph (a) of this subitem.

If the company’ sfinal year ends just before its apportioning day, this subitem does not
reduce the amount of the net capital loss that can be transferred to the company.

Transfer not prevented by transferor joining consolidated group

Subsections 170-45(1) and 170-145(1) of the Income Tax Assessment
Act 1997 apply in relation to atransfer from a company (whether or not
it is the company mentioned in subitem (4) or (5)) that becomes a
member of a consolidated group or MEC group asif the fact that the
company becomes such a member does not affect its ability to carry
forward losses for the final year or an earlier income year.

Application to non-membership periods less than a year

If, under section 701-30 of the Income Tax Assessment Act 1997, the
company has a non-membership period that ends just before the
company first becomes a subsidiary member of a consolidated group or
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MEC group, Subdivisions 170-A and 170-B of that Act and
subitems (3) to (8) (inclusive) apply in relation to the period in the same
way asthey apply in relation to the fina year.

New Business Tax System (Consolidation) Act (No. 1) 2002  No. 68, 2002 165



Schedule 3 Consequential amendments relating to main consolidation provisions
Part 4 Anti-avoidance provision for franking credit trading

Part 4—Anti-avoidance provision for franking credit
trading

| ncome Tax Assessment Act 1936

40 After section 177EA
Insert:

177EB Cancdllation of franking credits—consolidated groups

Expressions to have same meanings as in section 177EA and
Income Tax Assessment Act 1997

(1) Unlessthe contrary intention appears, expressions used in this
section:
(a) if those expressions are defined in section 177EA—have the
same meanings as in that section (subject to subsection (10)
of this section); and
(b) otherwise—have the same meanings as in the Income Tax
Assessment Act 1997.

This section and section 177EA do not limit each other

(2) This section does not limit the operation of section 177EA, and
section 177EA does not limit the operation of this section.

Application of section

() Thissection appliesif:

(a) thereisascheme for adisposition of membership interestsin
an entity (the joining entity); and

(b) asaresult of the disposition, the joining entity becomes a
subsidiary member of a consolidated group; and

(c) acredit arisesin the franking account of the head company of
the group because of the joining entity becoming a subsidiary
member of the group; and

(d) having regard to the relevant circumstances of the scheme, it
would be concluded that the person, or one of the persons,
who entered into or carried out the scheme or any part of the
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(4)

©®)

(6)

(7)

(8)

scheme did so for a purpose (whether or not the dominant
purpose but not including an incidental purpose) of enabling
the credit referred to in paragraph (c) to arise in the head
company’ s franking account.

Bare acquisition of membership interests

It is not to be concluded for the purposes of paragraph (3)(d) that a
person entered into or carried out a scheme for a purpose
mentioned in that paragraph merely because the person acquired
membership interestsin the joining entity.

Commissioner to determine no franking credit

The Commissioner may make, in writing, a determination that no
credit isto arise in the head company’ s franking account because
of the joining entity becoming a subsidiary member of the
consolidated group. A determination does not form part of an
assessment.

Effect of determination

A determination under subsection (5) has effect according to its
terms.

Notice of determination

If the Commissioner makes a determination under subsection (5),
the Commissioner must serve notice in writing of the
determination on the head company. The notice may be included in
anotice of assessment.

Evidence of determination

The production of:
(@) anotice of adetermination; or

(b) adocument signed by the Commissioner, a Second
Commissioner or a Deputy Commissioner purporting to be a
copy of adetermination;

is conclusive evidence:
(c) of the due making of the determination; and
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(d) except in proceedings under Part 1V C of the Taxation

Administration Act 1953 on an appeal or review relating to
the determination, that the determination is correct.

Objections

(9) If ataxpayer to whom a determination relates is dissatisfied with
the determination, the taxpayer may object against it in the manner
set out in Part IV C of the Taxation Administration Act 1953.

Relevant circumstances

(10) Thereevant circumstances of a scheme include the following:

(@

(b)

(©

(d)

(€)
(f)

the extent and duration of the risks of loss, and the
opportunities for profit or gain, from holding membership
interests in the joining entity that are respectively borne by or
accrue to the parties to the scheme, and whether there has
been any change in those risks and opportunities for the head
company or any other party to the scheme (for example, a
change resulting from the making of any contract, the
granting of any option or the entering into of any
arrangement with respect to any membership interestsin the
joining entity);

whether the head company, or a person holding membership
interests in the head company, would, in the year of income
in which the joining entity became a subsidiary member of
the group or any later year of income, derive a greater benefit
from franking credits than other persons who held
membership interests in the joining entity immediately before
it became a subsidiary member of the group;

the extent (if any) to which the joining entity was able to pay
afranked dividend or distribution immediately before it
became a subsidiary member of the group;

whether any consideration paid or given by or on behalf of,
or received by or on behalf of, the head company in
connection with the scheme (for example, the amount of any
interest on aloan) was cal culated by reference to the franking
credit benefits to be received by the head company;

the period for which the head company held membership
interestsin the joining entity;

any of the matters referred to in subparagraphs 177D(b)(i) to
(viii).
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Schedule 4—Amendments about Pay as you
go (PAYG) instalments

Part 1—The amendments

Taxation Administration Act 1953

1 At the end of Division 45 in Schedule 1
Add:

Subdivision 45-Q—General rulesfor consolidated groups
Guideto Subdivision 45-Q

45-700 What this Subdivision is about

This Subdivision allows the members of a consolidated group to be
treated as a single entity for the purposes of Pay asyou go (PAYG)
instalments. Generally, the head company of the group is the entity
liable to pay PAY G instalments.

The PAY G instalments provisionsin this Part apply to the head
company in much the same way as they apply to any other
company. However, the operation of some of these provisionsis
modified by this Subdivision.

This Subdivision also contains specia rulesto deal with changesin
the membership of the group.

Notel:  This Subdivision startsto apply to the head company of the group at a
timethat is later than the time when the group first comes into
existence: see section 45-705.

Note 2: Subdivision 45-R sets out specid rules for the period after the group
comes into existence but before this Subdivision beginsto apply to the
head company of the group.

Table of sections

Application of Subdivision
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45-705  Application

Usual operation of thisPart for consolidated group members

45-710  Single entity rule
45-715  When instalments are due—modification of section 45-61
45-720  Head company cannot be an annual payer—modification of section 45-140

Member ship changes

45-755  Entry rule (for an entity that becomes a subsidiary member of a
consolidated group)

45-760  Exit rule (for an entity that ceases to be a subsidiary member of a
consolidated group)

45-775  Commissioner’s power to work out different instalment rate or
GDP-adjusted notional tax

[Thisisthe end of the Guide.]

Application of Subdivision

45-705 Application

This Subdivision applies to the *head company of a *consolidated
group during the period:

(a) beginning at the start of the "instalment quarter during which
the Commissioner gives the company its *initial head
company instalment rate; and

(b) ending at the end of the instalment quarter during which the
company ceases to be the head company of the group.

Usual operation of thisPart for consolidated group members

45-710 Singleentity rule

If an entity isa*subsidiary member of a*consolidated group for
any period during which this Subdivision applies to the *head
company of the group:

(a) that entity; and

(b) any other subsidiary member of the group;
are taken for the purposes of this Part to be parts of that head
company (rather than separate entities) during that period.
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Note: That means, amongst other things, the head company would be liable
to pay instalments for that period as if the subsidiary members were
parts of the head company.

45-715 When instalments ar e due—modification of section 45-61

If:
(&) the"head company of a”consolidated group is liable to pay
an instalment for an *instalment quarter; and
(b) this Subdivision applies to the head company during that
quarter;
then, despite subsection 45-61(2), the instalment is due on or
before the 21st day of the month after the end of that quarter
whether or not the head company is a*deferred BAS payer on that
day.

45-720 Head company cannot be an annual payer—maodification of
section 45-140

Despite any other provisions in this Part, the “head company of a
*consolidated group cannot choose to be an *annual payer under
section 45-140 while this Subdivision applies to the head company.

[ The next section is section 45-755.]

Member ship changes

45-755 Entry rule (for an entity that becomes a subsidiary member of a
consolidated group)

(1) Despite any other provisionsin this Part, an entity isliable to pay
an instalment for an *instalment quarter or income year (as
appropriate) during which the entity becomes a *subsidiary
member of a”consolidated group if:

(@) this Subdivision applies to the “head company of the group at
any time during that quarter or year (as appropriate); and

(b) the entity would otherwise be liable to pay an instalment for
that quarter or year (as appropriate) if it had not become a
subsidiary member of the group; and
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(c) the entity becomes a subsidiary member of the group on a
day other than the first day of that quarter or the first day of
that year (as appropriate).

Note: Under paragraph (b), this section could apply to an entity that, at the
time of becoming a subsidiary member of the group, was not a
subsidiary member of another consolidated group, or was a member of

another consolidated group but this Subdivision did not apply to the
head company of that other group at that time.

Modifications for a quarterly payer who pays 4 instalments
annually on the basis of GDP-adjusted notional tax

(2) Subsections (3) and (4) apply to the entity if:

(a) the entity would have been a*quarterly payer who pays 4
instalments annually on the basis of GDP-adjusted notional
tax at the end of the "instalment quarter mentioned in
subsection (1) if it had not become a*subsidiary member of
the group; and

(b) the amount of the instalment payable by the entity for that
quarter would have been worked out under paragraph
45-112(1)(b); and

(c) that quarter is not the fourth instalment quarter in an income
year.

(3) For the purposes of working out the amount of the instalment
payable by the entity for that *instalment quarter, subsection
45-410(5) appliesto the entity as if that quarter were the fourth
instalment quarter in the income year for which the entity isliable
to pay an instalment.

(4) For the purposes of working out the *acceptable amount of the
entity’ sinstalment for that instalment quarter, subsection 45-232(3)
appliesto the entity asif that quarter were the fourth instalment
guarter in the income year for which the entity isliable to pay an
instalment.

45-760 Exit rule (for an entity that ceasesto be a subsidiary member
of a consolidated group)

(1) Thissection appliesto an entity that satisfies both of the following
conditions:
(a) the entity ceases to be a*subsidiary member of a
*consolidated group during an *instalment quarter and this
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Subdivision applies to the *head company of the group at any
time during that quarter;

(b) the entity does not, at thetime it ceasesto be a subsidiary
member of the group, become a subsidiary member of
another consolidated group the head company of which is
one to which this Subdivision applies at that time.

(2) ThisPart appliesto the entity asif:

(a) the Commissioner had given the entity an instalment rate
equal to the most recent instalment rate given to the *head
company mentioned in paragraph (1)(a) before the end of the
*instalment quarter mentioned in that paragraph; and

(b) the entity were a*quarterly payer who pays on the basis of
instalment income at the end of that instalment quarter, and
of each subsequent instalment quarter, until:

(i) if the Commissioner first gives the entity an instalment
rate worked out on the basis of the *base assessment
covered by subsection (3) during the first instalment
quarter of an income year—immediately before the end
of that first instalment quarter; or

(ii) if that rate is given to the entity during any other
instalment quarter of an income year—immediately
after the end of the last instalment quarter of that year.

(3) Thissection only covers the first “base assessment of the entity for
an income year that is, or includes, a period after the entity ceases
to be a “subsidiary member of the group.

[ The next section is section 45-775.]

45-775 Commissioner’s power to work out different instalment rate
or GDP-adjusted notional tax

(1) Thissection appliesif any of the following changes (the
membership change) occursin relation to a*consolidated group
while this Subdivision applies to the "head company of the group:

(a) an entity becomes a *subsidiary member of the group or a
number of entities become subsidiary members of the group;

(b) an entity ceasesto be a subsidiary member of the group or a
number of entities cease to be subsidiary members of the

group.
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(2) If the Commissioner, having regard to the object of this Part and
the membership change, is of the opinion that it would be
reasonable to do so, the Commissioner may work out:

(@) aninstalment rate that is higher, or lower, than the most
recent instalment rate given by the Commissioner to the
*“head company under section 45-15; or

(b) an amount of *GDP-adjusted notional tax that is higher, or
lower, than the amount of GDP-adjusted notional tax worked
out for the purposes of the most recent amount of instalment
notified by the Commissioner to the head company under
paragraph 45-112(1)(a).

(3) The new instalment rate or amount of *GDP-adjusted notional tax
must be a rate or amount that, in the opinion of the Commissioner,
is reasonable having regard to the object of this Part and the
membership change.

Note 1: Subdivision 45-J does not apply for the purpose of working out an
instalment rate under this section.

Note2:  Section 45-405 does not apply for the purpose of working out an
amount of GDP-adjusted notiona tax under this section.

Subdivision 45-R—Special rulesfor consolidated groupsin
relation to transitional income years

Guideto Subdivision 45-R

45-850 What this Subdivision is about

This Subdivision deals with the application of this Part to members
of a consolidated group after the group has come into existence but
before the members of the group are treated under

Subdivision 45-Q as a single entity for the purposes of this Part.

Table of sections

Operative provisions

45-855  Section 701-1 disregarded for certain purposes

45-860 Member having a different instalment period

45-865 Credit rule

45-870  Head company’sliability to GIC on shortfall in quarterly instalment
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45-875  Other rules about the general interest charge

[Thisisthe end of the Guide.]
Operative provisions

45-855 Section 701-1 disregarded for certain purposes

If:

(@) anamount isrequired to be worked out for the purpose of
determining the *instalment income of an entity that isa
“member of a*consolidated group for aperiod that isall or a
part of a”consolidation transitional year for the entity; and

(b) the period ends before Subdivision 45-Q starts to apply to the
*“head company of the group;

that amount must be worked out without regard to any application
of section 701-1 of the Income Tax Assessment Act 1997 to the
entity in relation to the period.

45-860 Member having a different instalment period

Different instalment period—instalment quarter

Q) If:

(@) but for Subdivision 45-Q, a*subsidiary member of a
*consolidated group would be liable to pay an instalment for
an “instalment quarter of the subsidiary member during
which Subdivision 45-Q starts to apply to the *head company
of the group; and

(b) that quarter ends before the end of the instalment quarter of
the head company during which that Subdivision starts to
apply to the head company;

then, despite section 45-710, the subsidiary member is liable to pay
an instalment for that quarter.

Different instalment period—income year

(2) If:
(@ but for Subdivision 45-Q, a*subsidiary member of a
*consolidated group would be liable to pay an annual
instalment for an income year of the subsidiary member
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during which Subdivision 45-Q starts to apply to the "head
company of the group; and
(b) that year ends before the end of the income year of the head
company during which that Subdivision starts to apply to the
head company;
then, despite section 45-710, the subsidiary member is liable to pay
an instalment for that year.

Assumptions for working out amount of instalment

(8) The amount of the instalment must be worked out on the following
assumptions:

(@) that the *instalment quarter or income year of the *subsidiary
member (as appropriate) consists only of the period that is
the part of the quarter or year occurring before
Subdivision 45-Q starts to apply to the "head company of the
group;

(b) that an amount required to be worked out for the purpose of
determining the *instalment income of the subsidiary member
for that period is worked out under section 45-855.

45-865 Credit rule

(1) When the Commissioner:

(a) makes an assessment of the income tax that the *head
company of a*consolidated group is liable to pay for a
“consolidation transitional year for the head company; or

(b) determines that the head company does not have a taxable
income for that year, or that no income tax is payable on its
taxable income for that year;

the head company is, in addition to any credit to which it is entitled
under section 45-30 for that year, entitled to a credit in relation to
instalments payable by an entity that isa”subsidiary member of the
group at any time during that year.

(2) Thecreditisequal to:

(a) the sum of so much of each instalment payable by the entity
(evenif it has not paid it) for an *instalment quarter of a
*consolidation transitional year for the entity, or for that year,
asisreasonably attributable to so much of that quarter or
year:
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(i) whichis, or isincluded in, the consolidation transitional
year for the "head company; and

(i) during which the entity is a”subsidiary member of the
group;

minus

(b) the sum of so much of each credit that the entity has claimed
under section 45-215 or 45-420 for each instalment quarter
covered by paragraph (a) asis reasonably attributable to:

(i) for acredit under section 45-215—so much of the
preceding instalment quarters of that consolidation
transitional year for the entity which is covered by
subparagraphs (a)(i) and (ii); or

(ii) for acredit under section 45-420—so much of that
instalment quarter and the preceding instalment quarters
of that consolidation transitional year for the entity
which is covered by subparagraphs (a)(i) and (ii).

45-870 Head company’sliability to GIC on shortfall in quarterly
instalment

Liability for the general interest charge

(1) Subject to subsections (3) and (4), the "head company of a
*consolidated group is liable to pay the *general interest charge
under this section for an "instalment quarter in a*consolidation
transitional year for the head company if:

(@) theinstalment payable by at least one *member of the group
for that quarter is worked out:
(i) under paragraph 45-112(1)(b) or (c); or
(ii) by using an instalment rate under section 45-205; and
(b) the sum of instalments payable by the members of the group
for that quarter, reduced by credits claimed by those
members under section 45-215 or 45-420 for that quarter, is
less than 17/80 of the head company’ s *benchmark tax for that
consolidation transitional year.

Note: 17/g0 of the head company’s benchmark tax represents an amount that
is 85% of one quarter of that benchmark tax.
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)

Amount on which the charge is payable

Subject to subsections (3) and (4), the "general interest chargeis
payable on the amount worked out in accordance with the
following method statement (if the amount is a positive amount).

Method statement

Sepl. Work out the amount that is /4 of the *benchmark tax of
the "head company for that *consolidation transitional
year of that head company.

Sep 2. Work out the sum of instalments that would have been
payable by al the "members of the group for that
*“instalment quarter of that “head company if none of the
members had worked out itsinstalment for that quarter
under paragraph 45-112(1)(b) or (c) or by using an
instalment rate under section 45-205.

Sep 3. Work out the sum of instalments payable by all the
“members of the group for that *instalment quarter,
reduced by credits claimed by the members under
section 45-215 or 45-420 for that quarter.

Sep 4. Reducethelesser of the results of steps 1 and 2 by the
result of step 3. The result of this step isthe amount on
which the *general interest chargeis payableif itisa
positive amount. No general interest charge is payable if
the result of this step isnil or a negative amount.

©)

Amounts of instalments or credits that are taken into account

In working out an amount of instalment or credit for a*subsidiary
member of the group for the purposes of any of the following
provisions:

() paragraph (1)(b);

(b) step 2 or 3 of the method statement;
take into account only an amount of instalment or credit covered
by that provision that is reasonably attributable to a period in that

*consolidation transitional year of the "head company during which
itisasubsidiary member of the group.
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Members having different instalment quarters

(4) Inworking out an amount of instalment or credit for a*subsidiary
member whose *instalment quarters differ from those of the “head
company for the purposes of any of the following provisions:

(a) paragraph (1)(a) or (b);

(b) step 2 or 3 of the method statement;
areference to an instalment quarter in a*consolidation transitional
year of the head company in any of those provisionsincludes a
reference to the last instalment quarter of that subsidiary member
ending before the end of that instalment quarter of the head
company.

45-875 Other rulesabout the general interest charge

(1) The™genera interest charge under section 45-870 for an
“instalment quarter in an income year is payable by the *head
company for each day in the period that:

(a) started at the beginning of the day by which the instalment
for that quarter was due to be paid; and

(b) finishes at the end of the day on which the head company’s
assessed tax for that income year is due to be paid.

(2) The Commissioner must give the “head company written notice of
the "generd interest charge. The head company must pay the
charge within 14 days after the notice is given to the head
company.

(3) If any of the "general interest charge remains unpaid at the end of
the 14 days, the "*head company is also liable to pay the general
interest charge on the unpaid amount for each day in the period
that:

() startsat the end of those 14 days; and
(b) finishesat the end of the last day on which, at the end of the
day, any of the following remains unpaid:
(i) the unpaid amount;
(ii) genera interest charge on the unpaid amount.

(4) The Commissioner may, if he or sheis satisfied that because
specia circumstances exist it would be fair and reasonable to do
so, remit the whole or any part of any “general interest charge
payable under section 45-870.
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Taxation Administration Act 1953

2 Subsection 8AAB(5) (after table item 17H)
Insert:

17J 45-870 and Taxation Administration Act 1953
45-875in
Schedule 1

3 Subsection 45-15(2) in Schedule 1 (at the end of note 1)
Add “or 45-775".

4 At the end of section 45-30 in Schedule 1 (after the note)
Add:

(4) If:
(a) you are a*subsidiary member of a*consolidated group at any
time during a*consolidation transitional year for you; and
(b) an amount of instalment payable by you, or an amount of
credit claimed by you under section 45-215 or 45-420, is
taken into account in working out a credit to which the "head
company of that consolidated group is entitled under
section 45-865 for a consolidation transitional year for the
head company;
that amount, to the extent to which it is so taken into account under
that section, is not to be taken into account in working out any
credit to which you are entitled under this section for any year.

5 Subsection 45-61(2) in Schedule 1 (note)
Renumber the note as note 1.

6 At the end of subsection 45-61(2) in Schedule 1 (after the
note)

Add:

Note 2: If you are the head company of a consolidated group to which
Subdivision 45-Q applies, the instalment is due on or before the 21st
day of the month after the end of the quarter: see section 45-715.
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7 Subsection 45-120(1) in Schedule 1 (after note 1)
Insert:

Note 1A: The operation of this section and other provisions relating to
instalment income is affected by sections 45-855 and 45-860 (about a
member of a consolidated group during a period before the members
of the group are treated as a single entity for the purposes of this Part.)

8 At the end of subsection 45-140(1) in Schedule 1
Add:

Note: Y ou cannot choose to be an annual payer while you are the head
company of aconsolidated group to which Subdivision 45-Q applies:
see section 45-720.

9 After subsection 45-230(2) in Schedule 1
Insert:

(2A) If the variation quarter isin a*consolidation transitional year for
you as a “subsidiary member of a*consolidated group, areference
in subsection (2) to:

(& your *instalment income for the variation quarter; or
(b) your instalment income for the earlier instalment quartersin
the income year;
is taken to be areference to so much of that income asis
reasonably attributable to the period in that quarter or those
guarters (as appropriate) during which you are not a subsidiary
member of the group.

10 At the end of section 45-232 in Schedule 1
Add:

Modifications for subsidiary member of consolidated group

(7) Subsections (1) to (6) apply to you with the modifications set out in
subsections (8) to (10) if the variation quarter isin a”consolidation
transitional year for you as a “subsidiary member of a
*consolidated group.

(8) For the purposes of subsection (7), areference in subsection (1),
(3), (3A), (3B), (3C) and (3D) to your "benchmark tax for that year
istaken to be areference to the amount worked out as follows:
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Your * benchmark tax for that year

Number of daysin that year when you are not
a * subsidiary member of the group

x 365

(9) For the purposes of subsection (7), areferencein this section to:
(&) the acceptable amount of your instalment for an *instalment
quarter in an income year; or
(b) the acceptable amount of your instalment for the earlier
instalment quarter in an income year; or
(c) the acceptable amounts of your instalments for the earlier
instalment quartersin an income year;
istaken to be areference to so much of the acceptable amount of
instalment or acceptable amounts of instalments, worked out under
subsection (3), (3A), (3B), (3C) or (3D) for that quarter or those
quarters (as appropriate), as is reasonably attributable to the period
in that quarter or those quarters (as appropriate) during which you
are not a *subsidiary member of the group.

(10) For the purposes of subsection (7), areference to the actual amount
in subsection (2) is taken to be areference to so much of the actual
amount worked out under that subsection as is reasonably
attributable to the period in the variation quarter during which you
are not a *subsidiary member of the group.

11 Subsection 45-320(1) in Schedule 1
Omit “An”, substitute “Except as provided by section 45-775, an”.

12 After subsection 45-330(2) in Schedule 1
Insert:

Special rule for an entity that is, or has been, the head company of
a consolidated group

(2A) If an entity has *tax losses transferred to it under
Subdivision 707-A of the Income Tax Assessment Act 1997, the
adjusted taxable income of the entity isworked out under
subsection (1) asif paragraph (1)(c) were replaced by the following
provision:
(c) thelesser of the following amounts:
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(i) the amount of any tax loss, to the extent that you can
carry it forward to the next income year;

(ii) the amount of any tax loss that you have deducted in the
base year.

13 Subsection 45-405(1) in Schedule 1
Omit “Your”, substitute “Except as provided by section 45-775, your”.
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| ncome Tax Assessment Act 1997

1 After Subdivision 960-F
Insert:

Subdivision 960-G—M ember ship of entities

Table of sections

960-130 Members of entities
960-135 Membership interest in an entity

960-130 Membersof entities

(1) Thefollowing table sets out who is a member of various entities.

Members

Item  Entity Member

1 company amember of the company or a stockholder in
the company

2 partnership apartner in the partnership

trust (except a*corporate  abeneficiary, unitholder or object of the trust
unit trust or a*public
trading trust)

4 *corporate unit trust aunitholder of the trust
5 *public trading trust aunitholder of the trust

(2) If 2 or more entitiesjointly hold interests or rights that give rise to
membership of another entity, each of them is a member of the
other entity.

(3) Anentity isnot amember of another entity just because the entity
holds one or more interests or rights relating to the other entity that
are “debt interests. This subsection has effect despite
subsections (1) and (2) of this section.

Example: An entity isnot amember of acompany as defined in this section
merely becauseit isamember of the company in the ordinary sense of
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the term because it holds a finance share in the company, if the
finance share is a debt interest. However, if the entity holds other
shares in the company that are not debt interests, it will be a member
because of those other shares.

960-135 Membership interest in an entity

If you are a”"member of an entity:
(a) eachinterest, or set of interests, in the entity; or
(b) eachright, or set of rights, in relation to the entity;

by virtue of which you are a member of the entity isa membership
interest of yoursin the entity.

Note: In conjunction with subsection 960-130(3), this means that a debt
interest is not a membership interest.

Example: A member of acompany holds afinance share in acompany that isa
debt interest and some other sharesin the company that are not debt
interests. Only the other shares are membership interests in the
company. The finance share is not, because the member is not a
member of the company because of that share (see subsection
960-130(3)).

2 Subsection 995-1(1)

Insert:

allocable cost amount has the meaning given by section 705-60
and subsection 711-20(1).

3 Subsection 995-1(1)
Insert:

available fraction for a*bundle of losses has the meaning given by
section 707-320.

4 Subsection 995-1(1)
Insert:

bundle of losses has the meaning given by section 707-315.

5 Subsection 995-1(1)
Insert:

cessation event, in relation to a “provisional head company of a
*MEC group, has the meaning given by subsection 719-60(6).
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6 Subsection 995-1(1)
Insert:

consolidatable group has the meaning given by section 703-10.

7 Subsection 995-1(1)
Insert:

consolidated group has the meaning given by section 703-5.

8 Subsection 995-1(1)
Insert:

consolidation transitional year, for a*member of a*consolidated
group, is anincome year for that member:

(a) during al or any part of which the consolidation of the group
has effect; and
(b) to which either of the following applies:
(i) during that year the Commissioner gives the *head
company of the group its *initial head company
instalment rate;

(ii) that year ends before the Commissioner gives the head
company that rate.

9 Subsection 995-1(1)
Insert:

eligibletier-1 company has the meaning given by section 719-15.

10 Subsection 995-1(1) (at the end of the definition of film
loss)

Add “and affected by section 701-30".

11 Subsection 995-1(1) (definition of head company)
Repeal the definition, substitute:

head company:

(@ inrelation to a*consolidated group or *consolidatable
group—has the meaning given by section 703-15; and

(b) of a"MEC group—has the meaning given by section 719-75.
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12

13

14

15

16

17

18

Subsection 995-1(1)
Insert:

initial head company instalment rate, for an entity that isthe
“head company of a*consolidated group, means the instalment rate
given to the entity by the Commissioner that is worked out on the
basis of that entity’sfirst “base assessment as the head company of
the consolidated group.

Subsection 995-1(1)
Insert:

MEC group has the meaning given by section 719-5.

Subsection 995-1(1) (definition of member of a company)
Repeal the definition.

Subsection 995-1(1)
Insert:

member of a*consolidated group or *consolidatable group has the
meaning given by section 703-15.

Subsection 995-1(1)
Insert:

member of an entity has the meaning given by section 960-130.

Subsection 995-1(1)
Insert:

membership interest in an entity has the meaning given by
section 960-135.

Subsection 995-1(1)
Insert:

modified market value of an entity has the meaning given by
section 707-325.
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19

20

21

22

23

24

25

26

Subsection 995-1(1) (at the end of the definition of net
capital loss)

Add “and affected by section 701-30".

Subsection 995-1(1)
Insert:
over-depreciated has the meaning given by subsection 705-50(6).
Subsection 995-1(1)
Insert:
over-depreciation has the meaning given by subsection 705-50(6).
Subsection 995-1(1)
Insert:
potential MEC group has the meaning given by section 719-10.
Subsection 995-1(1)
Insert:
pre-CGT factor has the meaning given by subsection 705-125(2).
Subsection 995-1(1)

Insert:

provisional head company of a*MEC group means the company
that holds an appointment in force under section 719-60 as the
provisional head company of the group.

Subsection 995-1(1)
Insert:

retained cost base asset has the meaning given by subsection
705-25(5).

Subsection 995-1(1) (definition of same business test
period)
Omit “and 166-40", substitute “, 166-40, 707-125 and 707-135, and
affected by section 707-400".
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27

28

29

30

31

32

33

34

Subsection 995-1(1)
Insert:

sort of loss has the meaning given by section 701-1.

Subsection 995-1(1)
Insert:

special conversion event, in relation to a*potential MEC group,
has the meaning given by section 719-40.

Subsection 995-1(1)
Insert:

subsidiary member:

(a) of a*consolidated group or a*consolidatable group—has the
meaning given by section 703-15; and
(b) of a"MEC group—has the meaning given by section 719-25.

Subsection 995-1(1)
Insert:

tax cost is set has the meaning given by section 701-55.

Subsection 995-1(1)
Insert:

tax cost setting amount has the meaning given by section 701-60.

Subsection 995-1(1) (definition of tax loss)
Omit “or 175-35", substitute “, 175-35 or 701-30".

Subsection 995-1(1)
Insert:

terminating value has the meaning given by sections 705-30 and
711-30.

Subsection 995-1(1) (definition of test time)
Omit “and 166-86", substitute “, 166-85, 707-125 and 707-135".
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35 Subsection 995-1(1)
Insert:

tier-1 company has the meaning given by section 719-20.

36 Subsection 995-1(1)
Insert:

top company has the meaning given by section 719-20.

37 Subsection 995-1(1)
Insert:

trial year has the meaning given by section 707-120.

38 Subsection 995-1(1)
Insert:

utilise aloss has the meaning given by section 707-110.

39 Subsection 995-1(1)
Insert:

wholly-owned subsidiary of an entity has the meaning given by
section 703-30.

[Minister’s second reading speech made in—
House of Representatives on 16 May 2002
Senate on 19 June 2002]

(116/02)
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