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M easuresto Combat Serious and
Organised Crime Act 2001

No. 136, 2001

An Act to amend the Crimes Act 1914, and for other
pur poses

[Assented to 1 October 2001]
The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Measures to Combat Serious and
Organised Crime Act 2001.

2 Commencement

(1) Thissection and sections 1 and 3 commence on the day on which
this Act receives the Roya Assent.
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(2) Subject to subsection (3), Schedules 1 and 2 commence on aday or
daysto be fixed by Proclamation.

(3) If Schedule 1 or 2 does not commence under subsection (2) within
the period of 6 months beginning on the day on which this Act
receives the Royal Assent, that Schedule commences on the first
day after the end of that period.

(4) Item 10 of Schedule 4 commences on aday to be fixed by
Proclamation.

(5) Theremainder of this Act commences on the 28th day after the day
on which it receives the Royal Assent.

3 Schedule(s)

Subject to section 2, each Act that is specified in a Schedule to this
Act isamended or repealed as set out in the applicable itemsin the
Schedule concerned, and any other item in a Schedule to this Act
has effect according to its terms.
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Controlled operations Schedule 1

Schedule 1—Controlled operations

CrimesAct 1914

1 Subsection 3(1)
Insert:

AFP authorising officer has the meaning given in subsection
15J(3).

2 Subsection 3(1)
Insert:

appropriate authorising officer, in relation to a certificate given
under section 15M, means:
(a) if the certificateis given by an AFP authorising officer—any
AFP authorising officer; or
(b) if the certificate is given by an NCA authorising officer—any
NCA authorising officer.

3 Subsection 3(1) (definition of authorising officer)
Repeal the definition, substitute:

authorising officer, in relation to a controlled operation, has the
meaning given in section 15J.

4 Subsection 3(1)
Insert:

Commonwealth offence, except in Part 1C, means an offence
against alaw of the Commonwealth.

6 Subsection 3(1)
Insert:

illicit goods means goods the possession of whichisa
contravention of alaw of the Commonwealth, a State or a
Territory.

6A Subsection 3(1)
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Schedule 1 Controlled operations

Insert:

major controlled operation has the meaning given in subsection
153(2A).

7 Subsection 3(1) (definition of narcotic goods offence)
Repeal the definition.

8 Subsection 3(1)
Insert:

NCA authorising officer has the meaning given in subsection
153(4).

8A Subsection 3(1)
Insert:

nominated Tribunal member has the meaning given in section
150C.

9 Subsection 3(1)
Insert:

quarter means a period of 3 months ending on 31 January,
30 April, 31 July or 31 October.

11 Part 1AB (heading)
Repeal the heading, substitute:

Part lAB—Controlled operationsfor obtaining
evidence about Commonwealth offences

12 Paragraph 15G(1)(a)
Repeal the paragraph, substitute:
() to exempt from criminal liability, and to indemnify from civil
liability:
(i) law enforcement officers who, in the course of a

controlled operation authorised as provided under this
Part; and
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Controlled operations Schedule 1

(i) certain other persons who, when authorised by alaw
enforcement officer and in the course of a controlled
operation authorised as provided under this Part;

take an active part, or are otherwise involved, in the
commission of a Commonwealth offence or an offence
against alaw of a State or Territory; and

14 Subparagraph 15G(1)(c)(i)
Omit “Act”, substitute “Part”.

15 Paragraph 15G(2)(a)
After “to”, insert “admit or”.

16 After section 15G
Insert:

15GA Concurrent operation of State and Territory laws

It isthe Parliament’ s intention that alaw of a State or Territory
should be able to operate concurrently with this Part unless the law
isdirectly inconsistent with this Part.

17 Sections 15H, 15l and 15J
Repeal the sections, substitute:

15H What isa controlled operation?

A controlled operation is an operation that:
(a) involvesthe participation of law enforcement officers; and

(b) iscarried out for the purpose of obtaining evidence that may
lead to the prosecution of a person for a serious
Commonwealth offence; and

(c) may involve alaw enforcement officer or other personin
acts, or omissionsto act, that would, apart from subsection
15I(2) or (3), constitute a Commonwealth offence or an
offence against alaw of a State or Territory.

15HA Meaning of engage in conduct etc.
In this Part:
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Schedule 1 Controlled operations

(a) areferenceto engaging in conduct includes areferenceto
omitting to act; and

(b) areference to aperson’s conduct includes areference to the
person’s omissions.

15HB What is a serious Commonwealth offence?

For the purposes of this Part, serious Commonwealth offence
means an offence against alaw of the Commonwealth:

(a) that involvestheft, fraud, tax evasion, currency violations,
illegal drug dealings, illegal gambling, obtaining financial
benefit by vice engaged in by others, extortion, money
laundering, perverting the course of justice, bribery or
corruption of, or by, an officer of the Commonwealth, an
officer of a State or an officer of a Territory, bankruptcy and
company violations, harbouring of criminals, forgery
including forging of passports, armament dealings, illegal
importation or exportation of faunainto or out of Australia,
espionage, sabotage or threats to national security, misuse of
acomputer or electronic communications, people smuggling,
slavery, piracy, the organisation, financing or perpetration of
sexual servitude or child sex tourism, dealingsin child
pornography or material depicting child abuse, importation of
prohibited imports or exportation of prohibited exports, or
that involves matters of the same general nature as one or
more of the foregoing or that is of any other prescribed kind,;
and

(b) that is punishable on conviction by imprisonment for a period
of 3 yearsor more.

151 Law enforcement officers etc. not liable for offences committed
for purposes of authorised controlled operation

(1) A law enforcement officer who engages in conduct that, apart from
this subsection, would constitute a Commonwealth offence or an
offence against alaw of a State or Territory isnot criminally
responsible for that offenceif:

(@) heor she engagesin that conduct in the course of duty for the
purposes of a controlled operation; and

(b) the conduct meets the requirements of subsection 151B(1).
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Controlled operations Schedule 1

(2) A personwho isnot alaw enforcement officer and who engagesin
conduct that, apart from this subsection, would constitute a
Commonwealth offence or an offence against alaw of a State or
Territory isnot criminally responsible for that offence if:

(a) he or she engagesin that conduct for the purposes of a
controlled operation; and

(b) alaw enforcement officer has authorised the person to
engage in that conduct; and

(c) the conduct meets the requirements of subsection 15IB(2).

(2A) Subsection (2) does not apply to a person who:
(a) isaninformant of alaw enforcement officer; or

(b) isbelieved to have been involved, other than for law
enforcement purposes, in the criminal activity in respect of
which the controlled operation was authorised.

(3) Thefact that, because of subsection (1) or (2), a person whose
conduct is covered by a certificate given under section 15M is not
criminally responsible for an offence does not affect the liability,
for that offence or any other offence, of any person whose conduct
is not covered by the certificate.

(4) Subsection (3) applies despite any provision of Chapter 2 of the
Criminal Code to the contrary.

(5) If:
() the importation of goods of a particular kind into Australiais
an offence against alaw of the Commonwealth; and

(b) aperson imports goods of that kind into Australia; and

(c) because of this section, that person is not liable for an offence
against that law in respect of the importation; and

(d) that law provides for another consequence, other than that
person’s criminal liability, to arise from the importation (for
example, forfeiture of the goods);

this section does not prevent that consequence from arising under
that law.

(6) For the purposes of this section, amember of apolice force or
other law enforcement agency of aforeign country istaken to be
acting in the course of duty to the extent that he or she takes part in
the controlled operation in accordance with the instructions given
by an Australian law enforcement officer.
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Schedule 1 Controlled operations

151 A Indemnification of law enfor cement officer s etc.

(1) The Commonwealth must indemnify alaw enforcement officer
against any liability (including reasonable costs) the officer incurs
because of conduct the officer engagesin if:

(@) heor she engagesin that conduct in the course of duty for the
purposes of a controlled operation; and

(b) the conduct meets the requirements of subsection 151B(1);
and

(c) therequirements (if any) specified in the regulations have
been met.

(2) The Commonwealth must indemnify a person who isnot alaw
enforcement officer against any liability (including reasonable
costs) the person incurs because of conduct the person engagesin
if:

(&) he or she engagesin that conduct for the purposes of a
controlled operation; and

(b) alaw enforcement officer has authorised the person to
engage in that conduct; and

(c) the conduct meets the requirements of subsection 15IB(2);
and

(d) therequirements (if any) specified in the regulations have
been met.

(2A) Subsection (2) does not apply to a person who:
(@) isaninformant of alaw enforcement officer; or
(b) isbelieved to have been involved, other than for law
enforcement purposes, in the criminal activity in respect of
which the controlled operation was authorised.

(3) For the purposes of this section, amember of a police force or
other law enforcement agency of aforeign country istaken to be
acting in the course of duty to the extent that he or she takes part in
the controlled operation in accordance with the instructions given
by an Australian law enforcement officer.
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Controlled operations Schedule 1

15IB Requirementsthat must be met for the purposes of sections 15I
and 151A

(1) A law enforcement officer’s conduct relating to a controlled
operation meets the requirements of this subsection if:

(a) at thetime when he or she engages in that conduct thereisin
force a certificate given under section 15M that authorises
the operation; and

(b) the conduct iswithin the nature of the activities covered by
the certificate; and

(c) the conduct does not breach any conditions to which the
certificate is subject; and
(d) the conduct does not involve intentionally inducing a person
to commit a Commonwealth offence, or an offence against a
law of a State or Territory, if that person would not otherwise
have intended to commit:
(i) that offence; or
(ii) an offence of that kind; and

(e) the conduct does not involve the commission of a sexual
offence against any person or an offence involving the death
of or seriousinjury to any person.

(2) Any other person’s conduct relating to a controlled operation meets
the requirements of this subsection if:

(a) at thetime when he or she engagesin that conduct thereisin
force a certificate given under section 15M that authorises
the operation; and

(b) the certificate identifies the person as being permitted to be
involved in the operation; and

(c) the conduct iswithin the nature of the activities covered by
the certificate; and

(d) the conduct does not breach any conditions to which the
certificate is subject; and

(e) the conduct does not involve intentionally inducing a person
to commit a Commonwealth offence, or an offence against a
law of a State or Territory, if that person would not otherwise
have intended to commit:

(i) that offence; or

(ii) an offence of that kind; and
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Schedule 1 Controlled operations

(f) the conduct does not involve the commission of a sexual
offence against any person or an offence involving the death
of or serious injury to any person.

15IC Effect of sections 15| and 151 A on other lawsrelating to
criminal investigation

Sections 151 and 15l A do not apply to a person’s conduct that is
authorised, or could have been authorised, under alaw of the
Commonwealth, a State or a Territory relating to:

(@) arrest or detention of individuals; or

(b) searches of individuals; or

(c) entry onto, or searches or inspections of, premises; or

(d) searches, inspections or seizures of other property; or

(e) forensic procedures; or

(f) electronic surveillance devices or telecommunications

interception; or
(g) identification procedures; or
(h) any other matter concerning powers of criminal investigation.

15D Compensation for lossor injury

Where a person suffersloss or injury as aresult of a controlled
operation, the Commonwealth is liable to pay to the person who
has suffered the loss or injury such compensation asis agreed on
between the Commonweal th and that person or, in default of
agreement, is determined by action against the Commonwealth in a
court of competent jurisdiction.

15J Application for certificate authorising a controlled operation—
by whom and to whom made

(1) AnAustralian law enforcement officer may apply to an authorising
officer for a certificate authorising a controlled operation.

(2) Any of thefollowing is an authorising officer for the controlled
operation:
(a) if the operation isamagjor controlled operation that relatesto
investigating a serious Commonwealth offence, or apossible
serious Commonwealth offence, the investigation of whichis
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Controlled operations Schedule 1

within the functions of the Australian Federal Police—the
Commissioner or a Deputy Commissioner;

(b) if the operation is not amajor controlled operation but relates
to investigating a serious Commonwealth offence, or a
possible serious Commonweal th offence, the investigation of
which iswithin the functions of the Australian Federal
Police—any AFP authorising officer;

(c) if the operation relates to investigating a serious
Commonwealth offence, or a possible serious
Commonwealth offence, the investigation of which iswithin
the functions of the National Crime Authority—any NCA
authorising officer.

(2A) A major controlled operation is acontrolled operation that is
likely to:

(@) involvetheinfiltration of an organised criminal group by one
or more undercover law enforcement officers for a period of
more than 7 days; or

(b) continue for more than 3 months; or

(c) bedirected against suspected criminal activity that includes a
threat to human life.

(3) Thefollowing are AFP authorising officers:
(a) the Commissioner;
(b) aDeputy Commissioner;
(c) asenior executive AFP employee who is a member of the

Australian Federal Police and who is authorised in writing by
the Commissioner for the purposes of this paragraph.

(4) The members of the National Crime Authority are NCA
authorising officers.

18 Transitional provision—pending applications

(D] Any application for a certificate authorising a controlled operation:
(a) that was made before the commencement of this Schedule;
and
(b) about which a decision was not made before that
commencement;

ceases to have effect on that commencement.
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Schedule 1 Controlled operations

2 However, thisitem does not prevent a new application being made after
that commencement.

19 Section 15M
Omit “satisfied”, substitute “reasonably satisfied”.

20 Paragraphs 15M(a), (b), (c) and (d)
Repeal the paragraphs, substitute:

(@
(b)

(©

(d)

(€)

(f)

(9)

(h)

itislikely that a serious Commonwealth offence has been, is
being or will be committed; and

the nature and extent of the offence, and any suspected
criminal activity that isrelated to it, justifies a controlled
operation; and

conducting the operation would not involve intentionally
inducing a person to commit a Commonwealth offence, or an
offence against alaw of a State or Territory, if that person
would not otherwise have intended to commit:

(i) that offence; or
(ii) an offence of that kind; and
any unlawful activity involved in conducting the operation

will be limited to the maximum extent consistent with
conducting an effective controlled operation; and
the operation will be conducted in away that ensures that, to
the maximum extent possible, any illicit goodsinvolved in
the operation will be under the control of an Australian law
enforcement officer at the end of the operation; and
any unlawful activity involved in conducting the operation
will not:
(i) seriously endanger the health or safety of any person; or
(ii) cause the death of, or seriousinjury to, any person; or
(iii) involve the commission of a sexual offence against any
person; or
(iv) resultinloss of, or serious damage to, property (other
thanillicit goods); and
the operation will be conducted in away that is consistent
with the reporting and accountability requirements of this
Part; and
if aperson who is not alaw enforcement officer isto be
involved in the operation—the role to be assigned to the
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Controlled operations Schedule 1

person could not adequately be performed by alaw
enforcement officer.

21 Subparagraph 15N(2)(c)(ii)
Omit “the narcotic goods’, substitute “any illicit goods’.

22 Subparagraphs 15N(2)(c)(iii), (iv) and (v)
Omit “the narcotic goods’, substitute “any such illicit goods’.

23 After paragraph 15N(2)(c)

Insert:

(ca) state the nature of the activities covered by the certificate;
and

(cb) identify each person who:
(i) isnot alaw enforcement officer; and
(ii) is permitted to beinvolved in the operation; and

(cc) for each person identified, state the nature of the activities
covered by the certificate in relation to that person; and

(cd) state any conditions to which the certificate is subject; and

24 After subsection 15N(2)
Insert:
(2A) A person referred to in paragraph (2)(cb) may be identified, for the
purposes of that paragraph, by afalse name or a code if:
(a) the Commissioner; or
(b) the Chairperson of the National Crime Authority;

holds a document that enables the person to be identified from that
false name or code.

25 Subsection 15N(4)
Omit “30 days’, substitute “6 months”.

26 Atthe end of subsection 15N(4)
Add:

Note: A certificate must be reviewed in order for it to remain in force longer
than 3 months: see section 150B.

27 After section 15N
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Schedule 1 Controlled operations

Insert:

15NA Variation of certificate

(1) AnAustralian law enforcement officer may apply to an appropriate
authorising officer for variation of a certificate given under
section 15M.

(2) The application must:
(a) beinwriting signed by the applicant; and
(b) contain, or be accompanied by, such information, in writing,
as the appropriate authorising officer requires to decide
whether or not to grant the application.

(3) If the application complies with this section, the appropriate
authorising officer may vary the certificate if he or sheis
reasonably satisfied that:

(a) the certificate as varied could have been given under
section 15M; and

(b) thevariation is necessary for:
(i) the success of the controlled operation; or
(ii) the protection of the health or safety of any person; or
(iii) the protection of property from loss or damage; or

(iv) ensuring that all those involved in the operation have
appropriate exemption under section 15| and
appropriate indemnity under section 15IA.

(4) The appropriate authorising officer must give the applicant a
written notice:

(a) stating whether the certificate is varied; and
(b) if the certificate is varied—setting out each variation.

(5) A variation of the certificate takes effect when the notice is given.

28 After section 150
Insert:
150A Termination of certificate

(1) Any AFP authorising officer may terminate a certificate given
under section 15M by that or any other AFP authorising officer.
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(2) Any NCA authorising officer may terminate a certificate given
under section 15M by that or any other NCA authorising officer.

(4) The AFP authorising officer or NCA authorising officer (asthe
case requires) must send written notice of the termination to the
Australian law enforcement officer in charge of the controlled
operation to which the certificate relates.

(5) Thenatice:
(&) must state that the certificate is terminated; and
(b) must be signed by the AFP authorising officer or NCA
authorising officer (as the case requires); and
(c) must specify the time when the notice isto have effect.

150B Expiry of certificate after 6 monthsor 3 months

(1) A certificate given under section 15M expires at the end of the
period of 6 months after the day on which it was given, unless
subsection (2) applies.

(2) A certificate given under section 15M expires at the end of the
period of 3 months after the day on which it was given unless,
during the period, a nominated Tribunal member has:

(a) reviewed the certificate; and
(b) decided that the certificate should be in force for 6 months.

Note: A certificate can also cease to be in force after atime specified in the
certificate: see paragraph 15P(3)(a).

(3) The certificate must be reviewed by a nominated Tribunal member
during the last 2 weeks of the period of 3 months after the day on
which the certificate was given under section 15M. The nominated
Tribunal member must decide whether the certificate should bein
force for 6 months.

(4) The nominated Tribuna member must not decide that the
certificate should be in force for 6 months unless he or sheis
reasonably satisfied asto all the mattersreferred to in paragraphs
15M (@) to (h).

(5) The nominated Tribunal member must give written notice of his or
her decision on the review to the Australian law enforcement
officer in charge of the controlled operation to which the certificate
relates.
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28A Before section 15P
Insert:

150C Who are nominated Tribunal members?

(1) A nominated Tribunal member isamember of the Administrative
Appeals Tribunal in respect of whom a written nomination by the
Minister isin force that permits the member to conduct reviews
and to make decisions under section 150B.

(2) The Minister must not nominate a person unless the person:
(@) isaDeputy President or full-time senior member; or

(b) isenrolled asalegal practitioner of afederal court or of the
Supreme Court of a State or Territory and has been enrolled
for at least 5 years.

(3) A nominated Tribunal member has, in conducting areview or
making a decision under section 150B, the same protection and
immunity that a Justice of the High Court hasin relation to a
proceeding of that court.

29 Paragraph 15P(3)(b)

Omit “when the surrender notice has effect”, substitute “ specified in the
surrender notice”.

30 Paragraph 15P(3)(c)
Repeal the paragraph, substitute:

(c) if the certificate is terminated under section 150A—until the
time specified in the termination notice; or

(d) in any other case—until the certificate expires under
section 150B.

31 After section 15P
Insert:

15PA Effect of being unaware etc. of variation, surrender,
termination or expiry of certificate

(1) If acertificate given under section 15M has been varied in away
that limits the scope of the certificate, sections 151 and 15IA
continue to apply to a person whose conduct is covered by the
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certificate, asif the certificate had not been varied in that way, for
so long as he or she:

(a) isunaware of the variation; and
(b) isnot reckless with respect to the existence of the variation.

(2) If acertificate given under section 15M ceasesto bein force

because:

(a) it has been surrendered or terminated; or

(b) it has expired at the end of the period of 3 months after the

day on which it was given,;

sections 151 and 15| A continue to apply to a person whose conduct
is covered by the certificate, asif there had been no surrender,
termination or expiry, for so long as he or she:

(c) isunaware of the surrender, termination or expiry; and

(d) isnot reckless with respect to the existence of the surrender,
termination or expiry.

(3) For the purposes of this section, a person is reckless with respect to
the existence of the variation, surrender, termination or expiry of a
certificate given under section 15M if:

() heor sheisaware of asubstantial risk that the variation,
surrender, termination or expiry existed; and

(b) having regard to the circumstances known to him or her, it is
unjustifiable to take the risk.

32 Subsection 15Q(1)
Repeal the subsection, substitute:

(1) Thissection appliesif:

(a) acertificate authorising a controlled operation is given under
section 15M by an AFP authorising officer or an NCA
authorising officer; and

(b) the applicant for the certificate believes that illicit goods
involved in the conduct of the operation may be dealt with by
the Australian Customs Service.

33 Subparagraphs 15Q(2)(c)(i) and (ii)
Omit “narcotic goods’, substitute “illicit goods’.

34 Section 15R
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Repeal the section, substitute:

15R Quarterly reportstothe Minister

(1) The Commissioner must, within 2 weeks after the end of each
quarter, give to the Minister areport informing the Minister of the
following that occurred during the quarter:

(@) each decision by an AFP authorising officer to grant or refuse
an application for a controlled operation;

(b) each variation of a certificate under section 15NA by such a
person;

(c) eachreview of a certificate under subsection 150B(3) that
had initially been given by such a person under section 15M;

(d) each occasion on which a certificate, given by such a person,
is surrendered under section 150 or terminated under
section 150A;

(e) each certificate, given by such a person, that is till in force at
the end of the quarter.

(2) The Chairperson of the National Crime Authority must, within 2
weeks after the end of each quarter, giveto the Minister areport
informing the Minister of the following that occurred during the
quarter:

(a) each decision by an NCA authorising officer to grant or
refuse an application for a controlled operation;

(b) each variation of a certificate under section 15NA by such a
person;

(c) each review of acertificate under subsection 150B(3) that
had initially been given by such a person under section 15M;

(d) each occasion on which a certificate, given by such a person,
is surrendered under section 150 or terminated under
section 150A;

(e) each certificate, given by such a person, that is till in force at
the end of the quarter.

35 Subsections 15S(1) and (2)
Repeal the subsections, substitute:

(1) A report under section 15R must:

(a) include the reasons for each of the following decisionsthat is
covered by the report:
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(i) each decision referred to in paragraph 15R(1)(a) or
2();
(ii) each variation referred to in paragraph 15R(1)(b) or
2)(b);
(iii) the decision on each review referred to in paragraph
15R(1)(c) or (2)(c); and
(b) include sufficient details of:
(i) each surrender or termination of a certificate referred to
in paragraph 15R(2)(d) or (2)(d); and
(ii) each certificate referred to in paragraph 15R(1)(e) or
2)(e);
to identify the certificate.

(1A) Thereasonsincluded in the report for a decision giving a
certificate authorising a controlled operation must include an
indication of the extent to which the authorising officer, in making
the decision, took into account the seriousness of

(@) the serious Commonwealth offence in relation to which the
certificate was given; and
(b) any suspected criminal activity that is related to that offence.

(2) If acontrolled operation was carried out, and the certificate relating
to the operation ceased to be in force, during the quarter to which
the report relates, the report must al so:

(a) identify each person targeted by the operation; and
(b) identify each person whose conduct was covered by the
certificate, and state whether the person was alaw
enforcement officer at the time of the operation; and
(c) statethe nature of the activities engaged in for the purposes
of the operation; and
(d) if the operation involved illicit goods, state, to the extent
known:
(i) the nature and quantity of theillicit goods; and
(ii) the route through which theillicit goods passed in the
course of the operation; and
(e) if the operation involved illicit goods that are narcotic goods:
(i) identify the agency to which any law enforcement
officer who, in the course of the operation, had
possession of the narcotic goods belonged; and
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(i) identify, to the extent known, any person (other than a
law enforcement officer) who, in the course of the
operation, had possession of the narcotic goods; and

(iii) state whether or not the narcotic goods have been
destroyed; and

(iv) if the narcotic goods have not been destroyed—contain
the information specified in subsection (3) relating to
the possession of the narcotic goods, or statethat it is
not known who has possession of them.

Note:  The heading to section 15Sis replaced by the heading “ Contents of quarterly
reports’.
36 Subsection 15S5(3)

Omit “the narcotic goods’, substitute “the controlled operation involved
narcotic goods that”.

37 Subsection 15S5(4)
Repeal the subsection.

38 Subsection 15S5(5)

Omit “who has, or had in the course of the operation, possession of
narcotic goods”.

39 Subsection 155(5)
Omit “paragraph (2)(d) or (3)(b)”, substitute “ paragraph (2)(b),
subparagraph (2)(e)(ii) or paragraph (3)(b)”.

40 Paragraph 15S(5)(c)
Omit “code name”, substitute “code”.

41 Transitional provision—quarterly reports to the Minister

If this Schedule does not commence at the beginning of a quarter,
sections 15R and 15S of the Crimes Act 1914 asin force after that
commencement do not require the reports relating to the quarter in
which that commencement occurred to inform the Minister of:
(a) any decision made before that commencement; and
(b) any certificate given under section 15M of that Act before
that commencement; and
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(c) any variation, review or expiry of a certificate that occurred
before that commencement.

However, sections 15R and 15S of that Act asin force immediately
before that commencement continue to apply, after that
commencement, in relation to any such decision or certificate.

42 Paragraph 15T(2)(b)
Omit “section 155", substitute “section 15R”.

43 Subsection 15T(3)

Omit “anything about a named person”, substitute “any information
about a person (including the person’s name)”.

45 Subsection 15U(1)
Repeal the subsection, substitute:

(1) Inaprosecution for a serious Commonwealth offence in respect of
which a controlled operation was conducted, a document
purporting to be a certificate, given under section 15M, authorising
the operation:

(@) may betendered in evidence; and

(b) isconclusive evidence that the authorising officer who gave
the certificate was satisfied as to the facts stated in the
document, to the extent that they are facts of akind that are
required under section 15N to be included in a certificate.

47 Subsection 15U(2)
Omit “shall”, substitute “may”.

48 Transitional provision—existing certificates

(D] Part IAB of the Crimes Act 1914 as amended by this Act does not apply
to a certificate, given under section 15M of that Act, that wasin force
immediately before the commencement of this Schedule.

2 However, Part IAB of that Act, asin force immediately before that
commencement, continues to apply to such a certificate.

49 After Division 2 of Part IAB
Insert:
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Divison 2A—M onitoring of controlled operations by the
Ombudsman

15UA Ombudsman to be notified of certain matters

(1) Within 2 weeks after the end of each quarter:
(@) the Commissioner; and
(b) the Chair of the National Crime Authority;

must give to the Ombudsman a copy of the report given to the
Minister under section 15R for that quarter.

(2) The Ombudsman may require the Commissioner or the Chair of
the National Crime Authority to furnish such information about an
application, a certificate, a variation of a certificate or a surrender
or termination of a certificate as is necessary for the Ombudsman’s
proper consideration of it.

15UB Inspection of records by Ombudsman

(1) The Ombudsman:

(&) must inspect the records of the Australian Federal Police and
the National Crime Authority in relation to controlled
operations at least once every 12 months; and

(b) may inspect the records of the Australian Federa Police or
the National Crime Authority at any time, for the purpose of
ascertaining whether the requirements of this Part are being
complied with.

(2) Nothing in this section requires the Ombudsman to inspect records
in relation to a controlled operation that has not been compl eted.

15UC Annual reports by Ombudsman

(1) The Ombudsman must, as soon as practicable after 30 June each
year, prepare areport of the Ombudsman’s work and activities
under this Division during the preceding 12 months and give
copies of the report to the President of the Senate and the Speaker
of the House of Representatives for presentation to the Senate and
the House of Representatives, respectively.

(2) The report must include, for each law enforcement agency
concerned, comments as to the comprehensiveness and adegquacy
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of the reports which were provided to the Parliament by that law
enforcement agency.

(3) Nothing in this section requires participants of the controlled
operation to be included in areport for the year if the operation had
not been completed at 30 June in that year, but the particulars must
instead be included in the report for the year in which the operation
is completed.

15UD Ancillary matters concerning reports

(1) A report prepared under this Division must not include any
information which, if made public, could reasonably be expected:
() toendanger aperson’s safety; or
(b) prejudice an investigation or prosecution; or
(c) compromise the agency’ s operational activities or
methodol ogies.

(2) The Ombudsman must give a copy of any report prepared under
this Division to the chief executive officer of the law enforcement
agency to which it relates and to the Minister responsible for that

agency.
Customs Act 1901

50 After subsection 233(3)
Insert:

(3A) A Customs officer who, in the course of duty, possesses or
conveys, or facilitates the conveyance of, prohibited imports,
prohibited exports or smuggled goods is not criminally responsible
for an offence against alaw of the Commonwealth or of a State or
Territory relating to the possession, conveyance or facilitation of
the conveyance of such goods.

(3B) A person who:

() possesses or conveys, or facilitates the conveyance of,
prohibited imports, prohibited exports or smuggled goods,
and

(b) indoing so is acting in accordance with written instructions
referring to this section issued by a Customs officer acting in
the course of duty;
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isnot criminally responsible for an offence against alaw of the
Commonwealth or of a State or Territory relating to the possession,
conveyance or facilitation of the conveyance of such goods.

51 Atthe end of section 233
Add:

(6) The Minister must lay before each House of the Parliament, not
later than the first sitting day of that House after 1 October each
year, areport about any conduct by Customs officers that, apart
from subsection (3A), would constitute an offence against alaw of
the Commonwealth or of a State or Territory relating to the
possession or conveyance, or facilitation of the conveyance, of
prohibited imports, prohibited exports or smuggled goods.

National Crime Authority Act 1984

52 At the end of Part Il
Add:

55AA Ombudsman to brief committee about controlled operations

(1) Atleast oncein each year the Ombudsman must provide a briefing
to the Committee about the Authority’ s involvement in controlled
operations under Part IAB of the Crimes Act 1914 during the
preceding 12 months.

(2) For the purposes of receiving a briefing from the Ombudsman
under subsection (1), the Committee must meet in private.
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Schedule 2—Assumed identities

CrimesAct 1914

1 After Part 1AB
Insert:

Part IAC—Assumed identities
Division 1—Definitions etc.

15XA Definitions etc.

(1) InthisPart:

approved officer means an officer or foreign officer referred toin
an authorisation under paragraph 15X1(2)(c).

approved person means a person referred to in an authorisation
under subparagraph 15X1(2)(d)(i).

authorisation means an authorisation that is in force under
section 15X G or 156X H.

authorisation conditions means conditions to which an
authorisation is subject under paragraph 15X1(2)(j).

authorising person means:
(a) the head of a participating agency; or
(b) aperson in aparticipating agency, included in a prescribed
class of persons, who is authorised in writing by the head of
the agency.

Commonwealth agency means.
(a) the Commonwealth; or
(b) an authority of the Commonwealth.

Commonwealth participating agency means one of the following
agencies:

(a) the Australian Federal Police;

(b) the Australian Customs Service;
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(c) the National Crime Authority;

(d) the Australian Security Intelligence Organisation;
(e) the Australian Secret Intelligence Service;

(h) the Australian Taxation Office;

(i) any other Commonwealth agency specified in the
regulations.

foreign officer means an officer, however described, of an agency
that has responsibility for:

(a) law enforcement in aforeign country; or
(b) intelligence gathering for aforeign country; or
(c) security of aforeign country.

issuing agency means:
(8 aCommonwealth agency; or
(b) anon-government body;
that is referred to in an authorisation under paragraph 15X1(2)(f).

issuing evidence of an assumed identity includes making an entry
in arecord of information in respect of the assumed identity.

non-government body means a body that is not managed or
controlled by or on behalf of the Commonwealth or the
Government of a State or Territory.

participating agency means either a Commonwealth participating
agency or a State or Territory participating agency.

State or Territory participating agency means.
(a) the policeforce of a State or Territory; or
(b) one of the following bodies:

(i) the Independent Commission Against Corruption
established under the Independent Commission Against
Corruption Act 1988 of New South Wales;

(ii) the Queendand Criminal Justice Commission
established by the Criminal Justice Act 1989 of
Queendand;

(iii) the Western Australian Anti-Corruption Commission
established by the Anti-Corruption Act 1988 of Western
Australia;
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(iv) asimilar body established under alaw of a State or
Territory; or
(c) oneof the following bodies:
(i) the New South Wales Crime Commission established
under the New South Wales Crime Commission Act
1985 of New South Wales;

(ii) the Queensland Crime Commission established by the
Crime Commission Act 1997 of Queendand;
(iii) asimilar body established under alaw of a State or
Territory; or
(ca) the Police Integrity Commission established by the Police
Integrity Commission Act 1996 of New South Wales; or
(d) any other body or agency of a State or Territory specified in
the regulations.

supervising officer means the officer referred to in an authorisation
under subparagraph 15X1(2)(d)(ii).

(2) A referencein this Part to an approved officer or an approved
person using an assumed identity includes a reference to:

(a) the officer or person representing the identity covered by his
or her authorisation to be hisor her real identity wheniitis
not (whether that representation is express or implied, and
whether it is by words, conduct or omission); or

(b) such an officer or person acting in away that is consistent
with such an identity, rather than the person’s real identity.

(3) A referencein this Part to an approved officer or approved person
acquiring evidence of an assumed identity includes areference to
the officer or person obtaining, or taking any steps towards
obtaining, a document or other thing that purports to evidence the
identity covered by his or her authorisation, when it is not the real
identity of the person.

(4) A referencein this Part to a person engaging in conduct includes a
reference to the person omitting to do an act.
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Division 2—Effect of an assumed identity

15XB Assumed identities may be acquired and used

(1) Anapproved officer may acquire evidence of, and use, an assumed
identity if the acquisition or use:
(@) isinthe course of duty; and
(b) isin accordance with the authorisation conditions (if any).

(2) An approved person may acquire evidence of, and use, an assumed
identity if the acquisition or useisin accordance with:
(a) directions given by the supervising officer mentioned in the
person’ s authorisation; and

(b) the authorisation conditions (if any).

Note: The acquisition of evidence, and use, of an assumed identity is
authorised by the authorising person of a participating agency under
Division 3.

15XC Protection from criminal liability

(1) An approved officer, who engagesin conduct that, apart from this
subsection, would constitute an offence against alaw of the
Commonwealth, a State or Territory, isnot criminally responsible
for that offenceif:

(a) the officer engages in the conduct in the course of acquiring
evidence of, or using, an assumed identity; and

(b) the officer engages in the conduct in the course of duty; and

(c) the conduct isin accordance with the authorisation conditions
(if any); and

(d) the conduct would not constitute that offence if the assumed
identity were the officer’sreal identity.

Example:  This subsection could apply if an approved officer, when using an
assumed identity, makes the false representation that he or sheis

unemployed (but that representation would be true if the assumed
identity were real).

(2) An approved person who engages in conduct that, apart from this
subsection, would constitute an offence against alaw of the
Commonwealth, a State or Territory, isnot criminally responsible
for that offenceif:
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(a) the person engages in the conduct in the course of acquiring
evidence of, or using, an assumed identity; and

(b) the conduct isin accordance with:
(i) directions given by the supervising officer; and
(ii) the authorisation conditions (if any); and
(c) the conduct would not constitute that offence if the assumed
identity were the person’s real identity.

Note: Division 5 has offences relating to the misuse etc. of assumed
identities.

15XD Indemnification of approved officersand persons

(1) A Commonwealth participating agency whose authorising person
issues an authorisation must indemnify an approved officer against
any liability (including reasonable costs) that the officer incurs
because of conduct the officer engagesinif:

(a) the officer is covered by the authorisation; and

(b) the officer engages in the conduct in acquiring evidence of,
or using, an assumed identity in the course of duty; and

(c) the conduct isin accordance with the authorisation conditions
(if any); and

(d) therequirements (if any) specified in the regulations have
been met.

(2) A Commonwealth participating agency whose authorising person
issues an authorisation must indemnify an approved person against
any liability (including reasonable costs) that the person incurs
because of conduct the person engagesin if:

(a) the person iscovered by an authorisation; and
(b) the person engages in conduct in acquiring evidence of, or
using, an assumed identity; and
(c) the conduct isin accordance with:
(i) any directions given by the supervising officer; and
(ii) the authorisation conditions (if any); and

(d) theregquirements (if any) specified in the regulations have
been met.
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15XE Effect of being unawar e of variation or revocation of
authorisation

(1) If an approved officer’s or approved person’s authorisation has
been varied in away that limits its scope, this Division continues to
apply to the officer or person, asif the authorisation had not been
varied in that way, for so long as he or she:

(@) isunaware of the variation; and
(b) isnot reckless with respect to the existence of the variation.

(2) If an approved officer’s or approved person’s authorisation is
revoked, this Division continues to apply to the officer or person,
asif the authorisation had not been revoked, for so long as he or
she:

(a) isunaware of the revocation; and
(b) isnot reckless with respect to the existence of the revocation.

(3) For the purposes of this section, a person is reckless with respect to
the variation or revocation of an authorisation if:

(a) heor sheisaware of asubstantial risk that the variation or
revocation occurred; and

(b) having regard to the circumstances known to him or her, it is
unjustifiable to take the risk.

15XF Documents authorising use of skill or qualification

Sections 15X C and 15X D do not apply to an approved officer or
approved person engaging in conduct if:

(a) aparticular skill or qualification is needed to engage in that

conduct; and

(b) the person does not have that skill or qualification;
whether or not the officer or person has acquired, as evidence of an
assumed identity, a document that establishes that he or she has
that skill or qualification.

Example:  An officer who cannot fly a plane is not authorised to fly even though
he or she has acquired a pilot’s licence under an assumed identity.
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Divison 3—Authorising the acquisition or use of assumed
Identities

15XG Commonwealth authorisations of the acquisition or use of
assumed identities

(1) Anauthorising person of a Commonwealth participating agency
may, if satisfied that it is appropriate to do so, authorise a person to
do either or both of the following:

(@) acquire evidence of an assumed identity from:
(i) any Commonwealth agency; or
(ii) any non-government body;

(b) usethe assumed identity.

(2) However, the authorising person may only authorise the use of the
assumed identity in aforeign country if he or sheis satisfied that it
is reasonably necessary to do so.

(3) Anauthorising person of a Commonwealth participating agency
may, if satisfied that it is reasonably necessary to do so, authorise a
foreign officer to do either or both of the following:

(a) acquire evidence of an assumed identity from:
(i) any Commonwealth agency; or
(ii) any non-government body;

(b) use an assumed identity.

15XH Stateor Territory authorisations of the acquisition or use of
assumed identities

(1) Anauthorising person of a State or Territory participating agency
may, if satisfied that it is appropriate to do so, authorise a person
(other than aforeign officer) to do either or both of the following:

(a) acquire evidence of an assumed identity from any
Commonwealth agency;

(b) usethe assumed identity.

Note: Only a Commonwealth participating agency can authorise aforeign
officer to acquire evidence of, or use, an assumed identity: see
subsection 15X G(3).
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(2) However, the authorising person may only authorise the use of the
assumed identity in aforeign country if he or sheis satisfied that it
is reasonably necessary to do so.

15X1 Contents of an authorisation for an assumed identity

(1) Anauthorisation to acquire evidence of, and use, an assumed
identity must be in writing and signed by the authorising person.

(2) The authorisation must specify:
(a) the authorising person’s name; and
(b) the date on which the authorisation is given; and

(c) if the person who is authorised to acquire or use the assumed
identity is an officer in the authorising person’ s participating
agency or aforeign officer—that officer’s name; and

(d) if the person who is authorised to acquire or use the assumed
identity is not such an officer:

(i) the name of the person who is authorised to acquire or
use the assumed identity; and

(ii) the name of the officer in the authorising person’s
participating agency who will supervise that acquisition
or use; and

(e) details of the assumed identity which the authorisation
covers; and

(f) al Commonwealth agencies or non-government bodies who
are to be requested to issue evidence of the assumed identity;
and

(g) details of each such request; and
(h) the reasonsfor the need to use the assumed identity; and

(i) whether the assumed identity can be used in aforeign
country and the reasons for the need for this use; and

(j) any conditions to which the authorisation is subject,
including in relation to use in aforeign country.

(3) An authorisation can cover more than one assumed identity.

15XJ When an authorisation isin force

An authorisation isin force until it is revoked.
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15XK Variation and revocation of authorisations

(1) Anauthorising person who issues an authorisation, or any other
authorising person in the same participating agency, may vary or
revoke the authorisation at any time.

(2) The approved officer or approved person covered by the
authorisation must be given awritten notice of the variation or
revocation.

(3) The notice must state:
(a) the date from which the variation or revocation takes effect;
and
(b) the nature of the variation (if any); and
(c) thereasonsfor the variation or revocation.

Division 4—Issuing and cancelling evidence of assumed
identities

15XL Authorising person may request agencies and bodiesto issue
evidence of assumed identities etc.

An authorising person who issues an authorisation may request an
issuing agency that is specified in the authorisation under
paragraph 15X1(2)(f) to issue evidence of an assumed identity
covered by the authorisation to the approved officer or approved
person.

15XM Requesting Commonwealth agenciesto issue evidence of
assumed identities etc.

(1) Anissuing agency of the Commonwealth that receives a request
under section 15XL from an authorising personin a
Commonwealth participating agency must comply with the
request.

(2) Anissuing agency of the Commonwealth that receives such a
reguest from an authorising person in a State or Territory
participating agency may comply with the request, but does not
have to do so.
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15XN Requesting non-gover nment bodiesto issue evidence of
assumed identities etc.

An issuing agency that is a non-government body that receives a
reguest under section 15XL may comply with the request, but does
not have to do so.

Note: Only Commonwealth participating agencies can request
non-government bodies to issue evidence of an assumed identity.

15X0O Cancelling evidence of assumed identities etc.

An issuing agency that has issued evidence of an assumed identity
because of areguest under section 15XL, must cancel the evidence
(including by deleting or atering an entry in arecord of
information) on the written request of:
(a) the authorising person who made the request; or
(b) any other authorising person in the same participating
agency.

15XP Protection from criminal liability

An employee in an issuing agency, who engages in conduct that,
apart from this section, would constitute an offence against alaw
of the Commonwealth, a State or Territory, isnot criminally
responsible for the offence if the employee engages in the conduct
in responding to the request in the course of duty.

15XQ Indemnification of issuing agencies etc.

A Commonwealth participating agency whose authorising person
makes areguest under section 15XL must indemnify:

(@) an employee of an issuing agency; and

(b) anissuing agency;
against any liability (including reasonable costs) incurred by that
employee or agency because of conduct engaged in by the
employeeif:

(c) the employee engages in the conduct in responding to the

reguest in the course of duty; and

(d) therequirements (if any) specified in the regulations have
been met.
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Divison 5—Offencesrelating to assumed identities

15XR Misuse of assumed identities

(1) A person commits an offenceif:
(a) the person is an approved officer; and

(b) the person acquires evidence of, or uses, an assumed identity
covered by the person’ s authorisation; and

(c) the acquisition or useis not in the course of duty.
Penalty: 12 months imprisonment.

(2) A person commits an offenceif:
(a) the person isan approved person; and
(b) the person acquires evidence of, or uses, an assumed identity
covered by the person’s authorisation; and

(c) theacquisition or use is not in accordance with the directions
of the supervising officer.

Penalty: 12 months imprisonment.

(3) A person commits an offenceif:
(a) the person isan approved officer or an approved person; and

(b) the person acquires evidence of, or uses, an assumed identity
covered by the person’s authorisation; and

(c) indoing so, the person engages in conduct that breaches an
authorisation condition.

Penalty: 12 months imprisonment.

15X S Disclosing information relating to assumed identities

(1) A person commits an offenceif:
(a) the person discloses information; and
(b) thedisclosure revedls, or islikely to reveal, that an assumed
identity acquired or used by another person is not that other
person’ s real identity; and
(c) thedisclosure:
(i) endangers, or islikely to endanger, the health or safety
of any person; or
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(if) prejudices, or islikely to prejudice, the effective
conduct of an operation carried out by any participating
agency; and

(d) the assumed identity is or was covered by an authorisation.

Penalty: 10 yearsimprisonment.

(2) A person commits an offenceif:
(a) the person discloses information; and
(b) thedisclosure revedls, or islikely to reveal, that an assumed
identity acquired or used by another person is not that other
person’s rea identity; and
(c) the assumed identity isor was covered by an authorisation.

Penalty: 2 yearsimprisonment.
Division 6—Miscellaneous

15XT Disclosing real identities during court proceedings etc.

(1) If thereal identity of an approved officer or approved person who
isor was covered by an authorisation, might be disclosed in
proceedings before a court, tribunal or a Royal Commission or
other commission of inquiry, then the court, tribunal or
commission must:

() ensure that the parts of the proceedings that relate to the real
identity of the officer or person are held in private; and

(b) make such orders relating to the suppression of the
publication of evidence given by the court, tribunal or
commission aswill, in its opinion, ensure that the real
identity of the officer or person is not disclosed.

(2) However, this section does not apply to the extent that the court,
tribunal or commission considers that the interests of justice
require otherwise.

15XU Keeping and auditing records of assumed identities

(1) The head of a Commonwealth participating agency must:
(a) cause appropriate records to be kept:
(i) while an authorisation isin force; and
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(i) for at least 12 months after an authorisation has been
revoked; and
(b) cause those records to be audited:
(i) at least once every 6 months while the authorisation is
inforce; and
(ii) at least once in the 6 month period after the revocation
of the authorisation.

(1A) Anaudit of these records must not be conducted by:
(@) an authorising person who has issued, varied or revoked an
authorisation to which one or more of the records relate; or

(b) an approved officer or approved person who is covered by an
authorisation to which one or more of the records relate.

(2) Inthissection:

appropriate records means records relating to the operation of this
Part asit affects the participating agency, including any
authorisations and any variations or revocations of those
authorisations under section 15XK.

15XUA Mattersto bereported

Commonwealth participating agencies must report annually

(1) Each of the following Commonwealth participating agencies:
(a) the Austraian Security Intelligence Organisation;
(b) the Australian Secret Intelligence Service;
must, as soon as practicable after 30 June in each year, prepare and

give to the Inspector-General of Intelligence and Security areport
for the year ending on that 30 June.

(2) Each other Commonwealth participating agency must, within 3
months after 30 June in each year, prepare and give to the Minister
responsible for the agency areport for the year ending on that
30 June.

(3) The Minister receiving areport under subsection (2) must table a
copy of the report before each House of the Parliament within 15
sitting days of that House after the day on which the Minister
receives the report.
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What reports must include

(4) Anagency’sreport must include the following information:

(a) the number of authorisations issued by an authorising person
from the agency during the year covered by the report;

(b) agenera description of the activities undertaken by approved
officers and approved persons when using their assumed
identities during the year covered by the report;

(c) astatement whether or not any fraud or other unlawful
activity wasidentified by an audit under paragraph
15X U(1)(b) during the year covered by the report.

(5) Beforethereport istabled in the Parliament, the Minister must, on
the advice of the relevant agency head, remove information from
the report if the Minister is of the view that itsinclusion may:

(@) endanger a person’s safety; or

(b) prejudice an investigation or prosecution; or

(c) compromise the agency’ s operational activities or
methodol ogies.

15XV Concurrent operation of Stateand Territory laws

It isthe Parliament’ s intention that alaw of a State or Territory
should be able to operate concurrently with this Part unless the law
is directly inconsistent with this Part.

15XW Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Part to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Part.
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Schedule 3—Protection of children in
proceedings for sexual offences

CrimesAct 1914

1 Before Part 1B
Insert:

Part | AD—Protection of children in proceedings
for sexual offences

Division 1—Introduction

15Y Proceedingsto which thisPart applies

(1) ThisPart appliesto any proceedingsfor:

(a) an offence against Part I11A of this Act (Child sex tourism);
or

(b) an offence against section 71.8 of the Criminal Code (Sexual
assault of United Nations and associated personnel); or

(c) an offence against Division 270 of the Criminal Code
(Slavery, sexua servitude and deceptive recruiting); or

(d) asexua offence specified in the regulations; or
(e) an offence that includes the commission of, or the intention
to commit, an offence of akind referred to in paragraph (a),
(b), (c) or (d); or
(f) an offence of:
(i) attempting to commit; or
(ii) conspiring to commit; or
(iii) inciting the commission of;
an offence of akind referred to in paragraph (@), (b), (c), (d)
or (e).

(2) ThisPart also applies to any proceedings, including committal
proceedings or proceedings of a similar kind, connected with
proceedings of akind referred to in subsection (1).
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15YA Definitions

In this Part, unless the contrary intention appears:
child means a person who is under 18.

child complainant, in relation to a proceeding, means a child who
is, or is aleged to be, avictim of an offence, of akind referred to
in subsection 15Y (1), to which the proceeding relates. The child
need not be involved in the proceeding or the initiation of the
proceeding.

child witness, in relation to a proceeding, means a child (including
achild complainant) who is awitness in the proceeding.

closed-circuit television includes any similar technology specified
in the regulations.

credibility has the meaning given by the Evidence Act 1995.

cross-examination has the meaning given by the Evidence Act
1995.

evidence in chief means evidence given in examination in chief
within the meaning of the Evidence Act 1995.

proceeding means a proceeding to which this Part applies under
section 15Y.

Division 2—Admissibility of evidence

15YB Evidence of sexual reputation

(1) Evidence of achild witness or child complainant’s reputation with

respect to sexual activitiesisinadmissible in a proceeding, unless
the court gives leave.

(2) The court must not give leave unless satisfied that the evidence is

substantially relevant to factsin issue in the proceeding.

(3) Theevidenceis not to be treated as substantially relevant to factsin

issue merely because of inferences it may raise asto the child
witness' or child complainant’ s general disposition.

40
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(4) If the evidence is admitted, it must not be treated as relevant to the
child witness' or child complainant’ s credibility.

(5) Thissection does not apply if the child is a defendant in the
proceeding.

15YC Evidence of sexual experience

(1) Evidence of achild witness' or child complainant’ s experience
with respect to sexual activitiesisinadmissible in a proceeding,
unless:

(a) the court givesleave; or
(b) the evidenceisof sexua activities with adefendant in the
proceeding.

(2) The court must not give leave unless satisfied that:
(a) the evidenceis substantially relevant to factsin issuein the
proceeding; or
(b) if the evidence relates to the credibility of a child witness and
isto be adduced in cross-examination of the child—the
evidence has substantial probative value.

(3) Theevidenceis not to be treated as being substantially relevant to
factsin issue merely because of inferences it may raise asto the
child witness' or child complainant’s general disposition.

(4) Without limiting the matters to which the court may have regard in
deciding whether the evidence has substantial probative value, it is
to have regard to:

(@) whether the evidence tendsto prove that the witness
knowingly or recklessy made a fal se representation when the
witness was under an obligation to tell the truth; and

(b) the period that has elapsed since the acts or events to which
the evidence rel ates were done or occurred.

(5) This section does not apply if the child is a defendant in the
proceeding.
15YD Leave under thisDivision

(1) An application for leave under this Division:
(@) must be inwriting; and
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(b) if thereisajury inthe proceeding in question—must be
made in the jury’ s absence; and

(c) must not be determined before the court has considered such
submissions and other evidence as it thinks necessary for
determining the application.

(2) If the court givesleave under this Division, the court must:
(a) stateitsreasonsin writing; and
(b) cause those reasons to be entered in the court’ s records.

Division 3—Cross-examination

15YE Disallowing inappropriate or aggressive cr oss-examination

(1) The court may disallow a question put to a child withessin
cross-examination in a proceeding if the question isinappropriate
or unnecessarily aggressive.

(2) In considering whether a question is inappropriate or unnecessarily
aggressive, the court isto have regard to the child witness
personal characteristics, including his or her age, culture, mental
capacity and gender.

15YF Unrepresented defendants—cr oss-examination of child
complainants

(1) A defendant in a proceeding who is not represented by counsel is
not to cross-examine a child complainant.

(2) A person appointed by the court isto ask the child any questions
that the defendant requests the person to ask the child.

15YG Unrepresented defendants—cr oss-examination of child
witnesses

(1) A defendant in a proceeding who is not represented by counsel is
not to cross-examine a child witness (other than a child
complainant), unless the court gives leave.

(2) The court must not give leave unless satisfied that the child’s
ability to testify under cross-examination will not be adversely
affected if the defendant conducts the cross-examination.
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(3) Inconsidering whether that ability will be adversely affected, the
court isto have regard to any traumathat could be caused if the
defendant conducts the cross-examination.

(4) Anapplication for leave under this section:
(@) must be inwriting; and
(b) must not be determined before the court has considered such
submissions and other evidence as it thinks necessary for
determining the application.

(5) If the court refuses leave, a person appointed by the court isto ask
the child any questions that the defendant requests the person to
ask the child.

15YH Represented defendants—cr oss-examination of child
witnesses and child complainants

A defendant in a proceeding who is represented by counsel is not
to cross-examine a child witness or a child complainant except
through counsel.

Division 4—Special facilitiesfor child withessesto give
evidence

15Y| Closed-circuit television

(1) A childwitness' evidence in a proceeding must be given by means
of closed-circuit television unless:

() thechildisat least 16 and chooses not to give evidence by
that means; or

(b) the court orders that the child is not to give evidence by that
means, or

(c) the court is not equipped with facilities for evidence to be
given by means of closed-circuit television.

Note: Section 15YL provides for alternative arrangements if a child witness
does not give evidence by means of closed-circuit television.

(2) The court must not make an order under paragraph (1)(b) unless
satisfied that it is not in the interests of justice for the child
witness' evidence to be given by means of closed-circuit television.
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(3) This section does not affect the operation of any law in relation to
the competence of a person to give evidence.

15YJ Giving evidence by closed-cir cuit television

(1) If the child witness' evidenceis given by means of closed-circuit
television from alocation outside a courtroom:
(a) that location istaken to be part of the courtroom in which the
proceeding is being held; and
(b) the court may order that a court officer be present at that
location; and
(c) the court may order that another person be present with the
child:
(i) toact asaninterpreter; or
(i) to assist the child with any difficulty in giving evidence
associated with a disability; or
(iii) to provide the child with other support.

(2) Anorder under paragraph (1)(b) or (c) does not limit the operation
of section 15YM.

(3) The court may adjourn the proceeding, or a part of the proceeding,
to acourt or other place that is equipped with facilities for evidence
to be given by means of closed-circuit television if:

(a) the court is not equipped with facilities for evidence to be
given by means of closed-circuit television; or
(b) the court otherwise considersit appropriate to do so.

15YK Viewing evidence given by closed-circuit television

If the child withess' evidence is given by means of closed-circuit
television, the facilities used are to be operated in such away that
the people who have an interest in the proceeding can see the child,
and any person present with the child, on one or more television
monitors.

15YL Alternative arrangementsfor giving evidence

(1) If achild witness' evidence in a proceeding is not to be given by
means of closed-circuit television, the court:
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(&) must make arrangements in order to restrict contact
(including visual contact) that the child may have with any
defendant while giving evidence; and

(b) may make arrangements in order to restrict contact (including
visual contact) that the child may have with members of the
public while giving evidence.

(2) The arrangements may include either of the following:
(a) using screens;
(b) planning seating arrangements for people who have an
interest in the proceeding, including:
(i) thelevel at which they are seated; and
(ii) the peoplein the child’sline of vision.

(3) Thissection does not apply if the child is at least 16 and chooses
not to give evidence under the arrangements.

Division 5—Use of video recordings

15YM Useof video recordings

(1) A video recording of aninterview of achild witnessin a
proceeding may be admitted as evidence in chief if:
(a) aconstable, or aperson of akind specified in the regulations,
conducted the interview; and

(b) the court gives leave.

(2) The court must not give leave if satisfied that it is not in the interest
of justice for the child’ s evidence in chief to be given by avideo
recording.

(3) An application for leave under this section:
(8 must bein writing; and
(b) must not be determined before the court has considered such

submissions and other evidence as it thinks necessary for
determining the application.

(4) The child witness must be available for cross-examination and
re-examination if he or she gives evidence in chief by avideo
recording.

Note: Division 4 provides for this evidence to be given using closed-circuit
television or other arrangements.

Measures to Combat Serious and Organised Crime Act 2001 No. 136, 2001 45



Schedule 3 Protection of children in proceedings for sexual offences

15YN Admissibility of evidence given using video recor dings

(1) The admissihility of the evidence given by video recording is not
affected by the fact that it is evidence of previous representations
that the child witness made in the interview that was being
recorded.

(2) Evidence given by video recording under section 15YM is not
admissible if the court is satisfied that:

(a) any defendant in the proceeding (other than the child witness
if the child is adefendant); or

(b) the defendant’slawyer (if any);
was not given areasonable opportunity to listen to and view the
recording.

(3) The court may refuse to admit the whole or part of the contents of a
recording adduced as evidence under section 15Y M.

Division 6—M iscellaneous

15YO Adultsaccompanying child witnesses

(1) A child witness may choose an adult to accompany the child while
the child is giving evidence in a proceeding (including while giving
evidence by closed-circuit television).

(2) The adult so chosen may accompany the child as mentioned in
subsection (1), unless the court determines that it is not appropriate
for the adult to accompany the child.

(3) The court may permit more than one adult to accompany the child
if the court considers it in the interests of justice to do so.

(4) An adult accompanying the child under this section must not:

(a) prompt the child or otherwise influence the child’ s answers,
or

(b) disrupt the questioning of the child.

(5) Any words spoken by an adult accompanying the child under this
section must be able to be heard by:

(@) thejudge; and
(b) if thereisajury in the proceeding—the members of the jury.

46 Measures to Combat Serious and Organised Crime Act 2001 No. 136, 2001



Protection of children in proceedings for sexual offences Schedule 3

15YP Exclusion of peoplefrom the courtroom

The court may order that some or all of the members of the public
be excluded from the courtroom in which a child witnessis giving
evidence in a proceeding.

15YQ Warningsetc. not to be given about children’s evidence

If thereisajury in aproceeding in which a child witness has given
or will give evidence, the judge is not to warn the jury, or suggest
to the jury in any way:
(a) that the law regards children as an unreliable class of witness;
or
(b) that the law requires greater or lesser weight to be given to
evidence that is given by closed-circuit television or
aternative arrangements under Division 4; or
(c) that the law requires greater or lesser weight to be given to
evidence that is given by avideo recording under Division 5;
or

(d) that the law requires greater or lesser weight to be given to
evidence because an adult accompanies the child under
section 15Y O.

15YR Publication identifying child witnesses or child complainants

(1) A person commits an offenceif:
(a) the person publishes any matter; and
(b) the person does not have the leave of the court to publish the
matter; and
(c) the matter:

(i) identifies another person (who is not a defendant in the
proceeding) as a child witness or a child complainant in
relation to the proceeding; or

(ii) islikely to lead to the other person being identified as
such a child witness or child complainant.

Penalty: Imprisonment for 12 months, or 60 penalty units, or both.

(2) This section does not apply if the publicationisin:
(@) an officia publication in the course of, and for the purpose
of, the proceeding; or
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(b) adocument prepared for usein particular legal proceedings
(whether or not the legal proceedings are a proceeding within
the meaning of this Part).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

(3) The court may give leave to a person to publish the matter.

(4) Indeciding whether to give leave, the court isto have regard to:

(a) any traumarto the child witness or child complainant that the
publication could cause; and

(b) any damage to the reputation of the child witness or child
complainant that the publication could cause; and

(c) whether the publicationiis:

(i) for the purpose of supplying transcripts of the
proceedings to persons with a genuine interest in the
proceedings; or

(ii) for genuine research purposes.

(5) Leave may be given after the proceedings have finished. For this
purpose, the court need not be constituted by the same judicia
officers who constituted the court in the proceedings.

(6) An application for leave under this section:
(@) must be inwriting; and
(b) must not be determined before the court has considered such
submissions and other evidence as it thinks necessary for
determining the application.

15YS General powersof a court

(1) The power of acourt to control the conduct of a proceeding is not
affected by this Part, except so far as this Part provides otherwise
expressly or by necessary intendment.

(2) In particular, the powers of acourt to control the questioning of
witnesses are not affected.

(3) The power of acourt to give leave under this Part includes the
power to give such leave subject to conditions.
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15YT Division 5 of Part |11 A unaffected

Nothing in this Part affects the operation of Division 5 of Part I11A
(Child sex tourism—video link evidence).
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Schedule 4—Investigation of Commonwealth
offences

CrimesAct 1914

1 Paragraph 3E(5)(e)
Repeal the paragraph, substitute:

(e) thetime at which the warrant expires (see subsection (5A));
and

2 After subsection 3E(5)
Insert:

(5A) Thetime stated in the warrant under paragraph 3E(5)(e) as the time
at which the warrant expires must be atime that is not later than
the end of the seventh day after the day on which the warrant is
issued.

Example: If awarrant isissued at 3 pm on a Monday, the expiry time specified
must not be later than midnight on Monday in the following week.

3 Subsection 3E(8)
Omit “Paragraph (5)(e) does’, substitute “ Paragraph (5)(e) and
subsection (5A) do”.

4 Subsection 3E(9)
After “this section”, insert “(other than subsection (5A))”.

5 Paragraph 3E(9)(b)
Repeal the paragraph, substitute:
(b) paragraph (5)(e) required the issuing officer to state in the
warrant the period for which the warrant isto remainin
force, which must not be more than 48 hours.

6 Subsection 3R(2)
Repeal the subsection, substitute:

(2) Theissuing officer:
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(&) may require communication by voice to the extent that it is
practicable in the circumstances; and

(b) may make arecording of the whole or any part of any such
communication by voice.

7 Paragraph 3ZH(2A)(a)
After “arrested”, insert “or any other offence’.

8 After subsection 3ZH(2A)
Insert:
(2B) The conducting of a strip search may include taking photographs of

evidential material found on the person, whether or not taking
photographsis aforensic procedure provided for by Part ID.

9 Before section 23A
Insert:

Division 1—Introduction

23 Outline of this Part

(1) ThisPart:
(a) providesfor the detention of people arrested for
Commonwealth offences (see Division 2); and

(b) imposes obligations on investigating officialsin relation to:
(i) people arrested for Commonwealth offences; and

(i) certain other people who are being investigated for
Commonwealth offences;

(see Division 3).

(2) To avoid doubt, this Part does not confer any power to arrest a
person.

(3) To avoid doubt, only a person arrested for a Commonwealth
offence may be detained under this Part.

10 Subsection 23A(6)
Repeal the subsection.

10A Section 23AA
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Repeal the section, substitute:

23AA How thisPart appliesto the Antarctic Territories

(1) ThisPart appliesin relation to a person asif he or she were
arrested on arrival in a State or Territory if:

(a) the person was arrested within the Australian Antarctic
Territory or the Territory of Heard Island and McDonald
Islands; and

(b) the person was brought, while under arrest, to the State or
Territory; and

(c) this Part appliesin the State or Territory.

(2) ThisPart appliesin relation to a person asif he or she first became
a protected suspect on arrival in a State or Territory if:

(a) the person was a protected suspect within the Australian
Antarctic Territory or the Territory of Heard Island and
McDonald Islands; and

(b) the person travelled, while a protected suspect, to the State or
Territory; and

(c) thisPart appliesin the State or Territory.

(3) This Part does not otherwise apply within the Australian Antarctic
Territory or the Territory of Heard Island and McDonald Islands.

11 Subsection 23B(1) (definition of arrested or under arrest)
Repeal the definition.

12 Subsection 23B(1)
Insert:

arrested: aperson is arrested if the person is arrested for a
Commonwealth offence and the person’ s arrest has not ceased
under subsection (3) or (4).
13 Subsection 23B(1)
Insert:

inform, in relation to an investigating official informing a person
who is under arrest or a protected suspect, means notify the person:

52 Measures to Combat Serious and Organised Crime Act 2001 No. 136, 2001



Investigation of Commonwealth offences Schedule 4

(&) inalanguagein which the person is able to communicate
with reasonable fluency; and

(b) in amanner that the official has reasonable grounds to
believe is a manner that the person can understand having
regard to any apparent disability the person has.

14 Subsection 23B(1) (definition of magistrate)
Repeal the definition.

14A Subsection 23B(1)
Insert:

protected suspect has the meaning given by subsection (2).

15 Subsection 23B(1)
Insert:

under arrest: aperson isunder arrest if the person has been
arrested for a Commonwealth offence and the person’s arrest has
not ceased under subsection (3) or (4).

15A Subsection 23B(2)
Repeal the subsection, substitute:

(2) A personisaprotected suspect if:
(a) the personisin the company of an investigating official for
the purpose of being questioned about a Commonwealth
offence; and

(b) the person has not been arrested for the offence; and
(c) one or more of the following appliesin relation to the person:
(i) theofficial believesthat there is sufficient evidenceto
establish that the person has committed the offence;
(ii) the official would not allow the person to leave if the
person wished to do so;

(iii) the official has given the person reasonable grounds for
believing that the person would not be allowed to leave
if he or she wished to do so; and

(d) none of the following applies in relation to the person:
(i) theofficial is performing functionsin relation to persons
or goods entering Australia, and the official does not
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believe that the person has committed a Commonwealth
offence;

(ii) the official is performing functionsin relation to persons
or goods leaving Australia, and the official does not
believe that the person has committed a Commonweal th
offence;

(iii) the official isexercising a power under alaw of the
Commonwealth to detain and search the person;

(iv) theofficia isexercising apower under alaw of the
Commonwealth to require the person to provide
information or to answer questions; and

(e) the person has not ceased to be a suspect under

subsection (4).

20 Subsection 23B(3)
Repeal the subsection, substitute:

(3) A person ceases, for the purposes of this Part, to be arrested for a
Commonwealth offence if the person is remanded in respect of that
offence by one of the following:

(8) amagistrate;

(b) ajustice of the peace;

(c) aperson authorised to grant bail under the law of the State or

Territory in which the person was arrested,;

otherwise than under paragraph 83(3)(b), (4)(b), (8)(a), (8)(b),
subsection 83(12), paragraph 83(14)(a), or subparagraph
84(4)(a)(ii) or (6)(a)(i) of the Service and Execution of Process Act
1992.

20A Subsections 23B(4) and (5)
Repeal the subsections, substitute:

(4) A person ceases, for the purposes of this Part, to be arrested or a
protected suspect if:

(a) aninvestigating official believes on reasonable grounds that
the person is voluntarily taking part in covert investigations;
and

(b) those covert investigations are being conducted by the
official for the purpose of investigating whether another
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person has been involved in the commission of an offence or
suspected offence (whether a Commonwealth offence or not).

(5) Subsection (4) does not prevent the person from being re-arrested
or again becoming a protected suspect.

21 Before section 23C
Insert:

Division 2—Power s of detention

Note:  The powersin this Division only apply in relation to people under arrest. They do not
apply in relation to protected suspects.

21A Subsection 23C(1)
Omit “lawfully”.

22 Subsection 23C(2)
Repeal the subsection, substitute:

(2) The person may be detained for the purpose of investigating either
or both of the following:

(@) whether the person committed the offence;

(b) whether the person committed another Commonwealth
offence that an investigating official reasonably suspectsthe
person to have committed;

but must not be detained for that purpose, or for purposes that
include that purpose, after the end of the investigation period
prescribed by this section.

23 Paragraph 23C(3)(b)
Omit “magistrate”, substitute “judicial officer”.

24 At the end of subsection 23C(3)
Add:

Note: For judicial officer, see subsection (9).

26 After subsection 23C(6)
Insert:
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(6A) However, inrelation to each first arrest, disregard subsection (6)
for any later arrest if:

(a) thelater arrest isfor a Commonwealth offence:

(i) that was committed after the end of the person’s period
of detention under this Part for the first arrest; or

(ii) that arose in different circumstances to those in which
any Commonwealth offence to which the first arrest
relates arose, and for which new evidence has been
found since the first arrest; and

(b) the person’s questioning associated with the later arrest does
not relate to:

(i) aCommonwealth offence to which the first arrest
relates; or

(i) the circumstances in which such an offence was
committed.

27 Paragraph 23C(7)(g)
Omit “to make and dispose”, substitute “in connection with making and
disposing”.

28 Paragraph 23C(8)(a)
Omit “magistrate”, substitute “judicial officer”.

29 At the end of section 23C
Add:

(9) Inthissection:

judicial officer means any of the following:
(8) amagistrate;
(b) ajustice of the peace;
(c) aperson authorised to grant bail under the law of the State or
Territory in which the person was arrested.

31 Atthe end of subsection 23D(2)

Add:
The magistrate, justice of the peace or bail justice to whom the
application is made isthe judicial officer for the purposes of this
section and section 23E.
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32 Subsection 23D(4)
After “period”, insert “, by signed written authority,”.

33 After subsection 23D(4)
Insert:

(4A) The authority must set out:
(a) the day and time when the extension was granted; and
(b) thereasonsfor granting the extension; and
(c) theterms of the extension.

(4B) Thejudicia officer must give the investigating officia a copy of
the authority as soon as practicable after signing the authority.

34 Subsection 23E(1)

Omit “radio or radio-telephone”, substitute “telex, fax or other
electronic means’.

35 Subsection 23E(2)
Omit “tell”, substitute “inform”.

37 Subsection 23E(3)
Repeal the subsection, substitute:

(3) If thejudicia officer extends the investigation period, he or she
must inform the investigating official of the matters set out in the
authority under subsection 23D(4A).

38 Subsection 23E(4)

Omit “receiving the authority”, substitute “being informed of those
matters’.

39 Subsection 23E(7)
Repeal the subsection.

40 Before section 23F
Insert:
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Divison 3—Obligations of investigating officials

Note:  These obligations apply in relation to protected suspects as well as to people under
arrest.

40A Subsection 23F(1)

Omit “under arrest for a Commonwealth offence’, substitute “under
arrest or a protected suspect”.

Notee  The heading to section 23F is replaced by the heading “ Cautioning personswho are
under arrest or protected suspects”’.

41 Subsection 23F(2)
Repeal the subsection, substitute:

(2) Theinvestigating official must inform the person of the caution in
accordance with subsection (1), but need only do so in writing if
that is the most appropriate means of informing the person.

41A Subsection 23G(1)

Omit “under arrest for a Commonwealth offence’, substitute “under
arrest or a protected suspect”.

41B Subsection 23G(2)

Omit “under arrest for a Commonwealth offence”, substitute “is under
arrest or a protected suspect and”.

42 Subsection 23G(2)
Omit “holding the person under arrest”.

42A Subsection 23G(3)

Omit “under arrest for a Commonwealth offence”, substitute “is under
arrest or a protected suspect and”.

43 Subsection 23G(3)
Omit “holding the person under arrest”.

43A Subsection 23H(1)

After “under arrest” (first occurring), insert “, or who is a protected
suspect,”.

43B Paragraph 23H(1)(a)
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Omit “isunder arrest for the offence”, substitute “is under arrest or a
protected suspect (as the case requires)”.

44 Paragraph 23H(2)(a)
Repeal the paragraph, substitute:
(a) interviews a person as a suspect (whether under arrest or not)
for a Commonwealth offence, and believes on reasonable

grounds that the person is an Aboriginal person or a Torres
Strait I1slander; or

44A Paragraph 23H(2)(b)

Omit “under arrest for a Commonwealth offence’, substitute “who is
under arrest or a protected suspect”.

45 After subsection 23H(2)
Insert:

(2A) The person suspected, or under arrest, may choose his or her own
interview friend unless:

(@) heor she expressly and voluntarily waives thisright; or

(b) he or shefailsto exercise thisright within a reasonable
period; or

(c) theinterview friend chosen does not arrive within 2 hours of
the person’ sfirst opportunity to contact an interview friend.

(2B) If aninterview friend is not chosen under subsection (2A), the
investigating official must choose one of the following to be the
person’sinterview friend:

(a) arepresentative of an Aboriginal legal aid organisation;
(b) aperson whose nameisincluded in the relevant list
maintained under subsection 23J(1).

46 Subsection 23H(4)
After “subsection (2)”, insert “or (2A)”.

46A Subsection 23H(5)

Omit “under arrest for a Commonwealth offence’, substitute “who is
under arrest or a protected suspect”.

47 Subsection 23H(8)
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Omit “or (2)”, substitute “, (2) or (2B)".

48 Paragraph 23K(1)(a)
Repeal the paragraph, substitute:
(a) interviews a person as a suspect (whether under arrest or not)

for a Commonweal th offence, and believes on reasonable
grounds that the person is under 18; or

48A Paragraph 23K(1)(b)

Omit “under arrest for a Commonwealth offence’, substitute “who is
under arrest or a protected suspect”.

49 Subsection 23L(1)
Oomit*“, (3)".

50 Subsections 23L(2), (3) and (4)
Repeal the subsections, substitute:

(2) If the requirement relates to things done by or in relation to alegal
practitioner, subsection (1) only applies:
(a) inexceptiona circumstances; and
(b) if:
(i) an officer of apolice force of the rank of Superintendent
or higher; or
(ii) the holder of an office prescribed for the purposes of
this section, other than an office in apolice force;

has authorised the application of subsection (1) and has made
arecord of the investigating official’s grounds for belief.

(3) If the application of subsection (1) is so authorised:

(a) therecord of the investigating official’ s grounds for belief
must be made as soon as practicable; and

(b) theinvestigating official must comply with the requirement
as soon as possible after subsection (1) ceasesto apply.

(4) If the application of subsection (1) resultsin:
(a) preventing or delaying the person from communicating with
alegal practitioner of hisor her choice; or
(b) preventing or delaying alegal practitioner of the person’s
choice from attending at any questioning;
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the investigating official must offer the services of another legal
practitioner and, if the person accepts, make the necessary
arrangements.

51 Transitional—prescribed offices

(D] Thisitem applies to an office that, immediately before the
commencement of thisitem, was an office prescribed under subsection
23L(4) of the Crimes Act 1914.

2 The officeistaken to be, immediately after the commencement of this
item, an office prescribed under subsection 23L(2) of the Crimes Act
1914 as amended by this Act.

51A Section 23M
Repeal the section, substitute:

23M Providing information relating to personswho are under arrest
or protected suspects

(1) Aninvestigating official must inform a person (the first person)
who isunder arrest or a protected suspect of any request for
information as to his or her whereabouts by any of his or her
relatives, friends or legal representatives.

(2) Theinvestigating official must then provide that information to the
other person unless:

(a) thefirst person does not agree to the provision of that
information; or

(b) theinvestigating official believes on reasonable grounds that
the other person is not the first person’ s relative, friend or
legal representative.

(8) This section has effect subject to section 23L.

51B Section 23N

Omit “under arrest for a Commonwealth offence”, substitute “who is
under arrest or a protected suspect”.

52 Section 23P
Repeal the section, substitute:

Measures to Combat Serious and Organised Crime Act 2001 No. 136, 2001 61



Schedule 4 Investigation of Commonwealth offences

23P Right of non-Australian nationals to communicate with
consular office

(1) Subject to section 23L, if aperson who isunder arrest or a
protected suspect is not an Australian citizen, an investigating
official must, as soon as practicable:

(a) inform the person that if he or she requests that the consular
office of:

(i) the country of which he or sheisacitizen; or

(ii) the country to which he or she claims a special
connection;

be notified that he or she is under arrest or a protected
suspect (as the case requires), that consular office will be
notified accordingly; and

(b) if the person so requests—notify that consular office
accordingly; and

(c) inform the person that he or she may communicate with, or
attempt to communicate with, that consular office; and

(d) give the person reasonable facilities to do so; and

(e) forward any written communication from the person to that
consular office; and

(f) alow the person areasonable time to, or to attempt to,
communicate with that consular office.

(2) Without limiting subsection (1), an investigating official must not
start to question the person unless paragraphs (1)(c), (d) and (f)
have been complied with.

52A Section 23Q
After “under arrest”, insert “ or a protected suspect”.

53 Section 23R
Repeal the section.

53A Subsection 23U(1)

Omit “under arrest for a Commonwealth offence’, substitute “under
arrest or a protected suspect”.

53B Subsection 23U(1)
Omit “under arrest” (last occurring).
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54 Subsection 23V(1)
Omit “interviewed”, substitute “questioned”.

55 Subparagraph 23V(1)(b)(i)
Repeal the subparagraph, substitute:
(i) when questioning the person, or as soon as practicable
afterwards, arecord in writing was made, either in
English or in another language used by the person
during questioning, of the things said by or to the person
during questioning; and
56 Subparagraph 23V(1)(b)(ii)
Omit “in theinterview”, substitute “ during questioning”.

57 Paragraph 23V(2)(b)
Omit “notify”, substitute “inform”.

58 After subsection 23V(6)
Insert:

(6A) To avoid doubt, subsection (6) does not limit subsection (5).

Customs Act 1901

59 Paragraph 198(3)(e)
Repeal the paragraph, substitute:

(e) thetime at which the warrant expires (see subsection (3A));
and

60 After subsection 198(3)
Insert:
(3A) Thetime stated in the warrant under paragraph (3)(e) asthe time at

which the warrant expires must be atime that is not later than the
end of the seventh day after the day on which the warrant is issued.

Example: If awarrant isissued at 3 pm on a Monday, the expiry time specified
must not be later than midnight on Monday in the following week.

61 Subsection 198(5)
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62

63

64

65

66

67

68

69

Omit “Paragraph (3)(e) does’, substitute “ Paragraph (3)(e) and
subsection (3A) do”.

Subsection 198(6)
After “this section”, insert “ (other than subsection (3A))”.

Paragraph 198(6)(b)
Repeal the paragraph, substitute:
(b) paragraph (3)(e) required the judicial officer to statein the
warrant the period for which the warrant isto remainin
force, which must not be more than 48 hours.

Paragraph 203(5)(d)
Repeal the paragraph, substitute:

(d) thetime at which the warrant expires (see subsection (5A));
and

After subsection 203(5)
Insert:
(5A) Thetime stated in the warrant under paragraph (5)(d) as the time at

which the warrant expires must be atime that is not later than the
end of the seventh day after the day on which the warrant is issued.

Example: If awarrant isissued at 3 pm on a Monday, the expiry time specified
must not be later than midnight on Monday in the following week.

Subsection 203(7)
Omit “Paragraph (5)(d) does’, substitute “Paragraph (5)(d) and
subsection (5A) do”.

Subsection 203(8)
After “this section”, insert “(other than subsection (5A))”.

Paragraph 203(8)(b)
Repeal the paragraph, substitute:
(b) paragraph (5)(d) required the judicial officer to state in the
warrant the period for which the warrant isto remainin
force, which must not be more than 48 hours.

Subsection 203M(2)
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Repeal the subsection, substitute:

(2) Thejudicia officer:
(&) may require communication by voice to the extent that it is
practicable in the circumstances; and

(b) may make arecording of the whole or any part of any such
communication by voice.

Fisheries Management Act 1991

70 Paragraph 84A(2)(a)

Omit “under arrest because of paragraph 23B(2)(b)”, substitute “a
protected suspect”.

Measures to Combat Serious and Organised Crime Act 2001 No. 136, 2001

65



Schedule 5 Listening device warrants

Schedule 5—Listening device warrants

Australian Federal Police Act 1979

1 Subsection 12G(1)

Omit “or particular premises’, substitute “, particular premises or a
particular item”.

Note 1: The following heading to subsection 12G(1) isinserted “Member may apply for a
listening device warrant”.

Note2: The following heading to subsection 12G(2) isinserted “Issuing listening device
warrantsin relation to persons’.

Note 3: The following heading to subsection 12G(4) isinserted “Issuing listening device
warrantsin relation to premises’.

2 After subsection 12G(5)

Insert:

Issuing listening device warrantsin relation to items

(5A) If:

(a) theapplication isfor awarrant authorising officialsto use a
listening device in relation to a particular item (which may be
located anywhere in Australia); and

(b) the Judge or nominated AAT member is satisfied, by
information on oath:

(i)

(i)

(iii)

that there are reasonable grounds for suspecting that the
item has been, or islikely to be, used in relation to the
commission, or likely commission, of aclass 1 general
offence or aclass 2 general offence; and

that information that would be likely to be obtained by
the use by officials of alistening deviceto listen to or
record words spoken by or to persons in the vicinity of
the item would be likely to assist membersin, or in
relation to, inquiries that are being made in relation to
the use, or likely use, of theitem in relation to the
commission, or likely commission, of the offence; and

that, having regard to the matters mentioned in
subsection (6), some or all of that information cannot
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appropriately be obtained by methods of akind referred
to in paragraph (6)(a); and

(iv) some or al of that information cannot appropriately be
obtained using alistening device authorised by a
warrant under subsection (2) or (4); and

(v) if the offenceisaclass 2 general offence—that, having
regard to the matters mentioned in subsection (7) and no
other matters, such awarrant should be issued;

the Judge or nominated AAT member may issue a warrant
authorising officials to use alistening device for the purpose of
listening to or recording words spoken by or to any person while
the person isin the vicinity of the item.

(5B) Thewarrant may authorise officials to enter any premisesin which
theitemis, or islikely to be, for the purpose of:
(a) installing alistening device or a part of alistening devicein
or on the item; or
(b) maintaining, testing, using or recovering the device or a part
of the device.

3 Subsection 12G(6)
Omit “and (4)(b)(iii)”, substitute “, (4)(b)(iii) and (5A)(b)(iii)".
Notee  Thefollowing heading to subsection 12G(6) is inserted “ Relevant matters to have
regard to”.
4 Paragraph 12G(6)(b)
Omit “or (4)(b)(ii)”, substitute*, (4)(b)(ii) or (5A)(b)(ii)".

5 Subsection 12G(7)
Omit “and (4)(b)(iv)”, substitute *, (4)(b)(iv) and (5A)(b)(V)".
Note 1: The following heading to subsection 12G(8) is inserted “Form of warrant”.

Note2: Thefollowing heading to subsection 12G(9) is inserted “Warrant may be subject to
conditions etc.”.

Note3: Thefollowing heading to subsection 12G(10) is inserted “Warrant authorising entry
onto premises’.

Note4: Thefollowing heading to subsection 12G(11) isinserted “When a warrant isin force’.

5A Paragraph 12G(7)(a)
Omit “or premises’, substitute “, premises or item”.
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6 Paragraph 12G(7)(c)

Omit “or (4)(b)(ii)”, substitute *, (4)(b)(ii) or (5A)(b)(ii)”.

7 Section 12H

Omit “or (4)”, substitute “, (4) or (5A)".

Customs Act 1901

8 After subsection 219B(8)

Insert:

Issuing listening device warrantsin relation to items

(8A) A person referred to in subsection (4A) may apply to a Judge or
nominated AAT member to issue awarrant to a Commonwealth
law enforcement agency authorising the use of alistening devicein
relation to a particular item.

(8B) The Judge or nominated AAT member may issue awarrant if
satisfied, by information on oath, that:
(a) there are reasonable grounds for suspecting that the item has
been, or islikely to be, used in connection with the
commission of a narcatics offence; and

(b) theuse by officials of the agency of alistening device to
listen to or record words spoken by or to personsin the
vicinity of the item will, or islikely to, assist officials of the
agency in, or in connection with, inquiries that are being
made in relation to the use, or likely use, of theitemin
connection with the commission of a narcotics offence; and

(c) someor al of theinformation cannot appropriately be
obtained by using alistening device authorised by a warrant
under subsection (5) or (7).

(8C) The Judge or nominated AAT member may issue awarrant
authorising one or more of the following:

(a) the use of alistening device by officials of the agency for the
purpose of listening to or recording words spoken by or to
any person while the person isin the vicinity of theitem
(which may be located anywhere in Australia);

(b) the entry onto premises by the officials for the purpose of:
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(i) installing the listening device or a part of the listening
devicein or on theitem;

(if) maintaining, using or recovering the device or a part of
the device.

(8D) A warrant may be subject to any conditions or restrictions that the
Judge or nominated AAT member sees fit to specify in the warrant.

(8E) A warrant must be signed by the judge or nominated AAT member
and in accordance with the prescribed form.

Note 1: The following heading to subsection 219B(1) isinserted “Unlawful use of listening
devices’.

Note2: The following heading to subsection 219B(4A) is inserted “Member may apply for a
listening device warrant”.

Note 3: The following heading to subsection 219B(5) isinserted “Issuing listening device
warrantsin relation to persons’.

Note4: The following heading to subsection 219B(7) isinserted “Issuing listening device
warrantsin relation to premises’.

Note5: The following heading to subsection 219B(9) isinserted “Warrants authorising entry
onto premises’.

Note6: The following heading to subsection 219B(10) isinserted “When awarrant isin force”.
Note 7:  The following heading to subsection 219B(12) is inserted “Warrant does not authorise
an interception”.
9 Section 219C
Omit “or (7)", substitute “, (7) or (8B)”.
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Schedule 6—Amendment of the Financial
Transaction Reports Act 1988

1 Subsection 3(1) (paragraph (k) of the definition of cash
dealer)

After “financial institution”, insert “or areal estate agent acting in the
ordinary course of real estate business’.

2 Subsection 3(1) (subparagraph (k)(i) of the definition of
cash dealer)
Repeal the subparagraph, substitute:
(i) collecting currency, and holding currency collected, on
behalf of other persons; or

(ia) exchanging one currency for another, or converting
currency into prescribed commercial instruments, on
behalf of other persons; or

(ib) remitting or transferring currency or prescribed
commercia instrumentsinto or out of Australiaon
behalf of other persons or arranging for such remittance
or transfer; or

3 Subsection 3(1)
Insert:

prescribed commercial instrument means:

() acheque, bill of exchange, promissory note or other like
instrument creating an entitlement to currency; or

(b) any instrument (including an electronic instrument) that is
declared to be a prescribed commercial instrument for the
purposes of this definition.

3A After paragraph 15(1)(b)

Insert:

and (c) areport in respect of the transfer has not been givenin
accordance with this section;

3B Subsection 15(1)
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Omit “unless areport in respect of the transfer has been givenin
accordance with this section”.

3C After subsection 15(1)
Insert:

(1A) Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

3D After paragraph 15(5)(b)
Insert:

and (c) areport in respect of the transfer of the currency into
Australia has not been made in accordance with
subsection (1) before the transfer; and

(d) areport in respect of the receipt of currency is not given in
accordance with this section before the end of the period of
30 days commencing on the day of the receipt of the
currency;

3E Subsection 15(5)
Omit all the words from and including “unless’.

3F After subsection 15(5)
Insert:
(5A) Strict liability appliesto paragraphs (5)(c) and (d).
Note: For strict liability, see section 6.1 of the Criminal Code.

4 At the end of Division 4 of Part Il
Insert:

17J Information provided to AUSTRAC from aforeign country

For the purposes of this Act, information concerning a specific
financial transaction that is received by AUSTRAC asaresult of a
reguest to aforeign country or to an agency of aforeign country is
taken to have been obtained under this Act.

Note:  The heading to section 17H is altered by omitting “other law” and substituting
“another law of the Commonwealth or alaw of a Stateor Territory”.
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5 After subsection 27(1A)
Insert:

(1B) Despite paragraph (1)(b), the Director may only authorise the
Queensland Crime Commission or the Anti-Corruption
Commission of Western Australia under that paragraph if the
Commission undertakes that it will comply with the information
privacy principles set out in section 14 of the Privacy Act 1988 in
respect of FTR information obtained under the authorisation.

6 At the end of subsection 27(16)

Add:
; and (h) the Queensland Crime Commission; and
(i) the Anti-Corruption Commission of Western Australia.

7 At the end of subsection 27(17)

Add:
; and (t) the Crime Commissioner, or an Assistant Crime
Commissioner, of the Queensland Crime Commission; and
(u) amember of the staff of that Commission; and
(v) amember of the Anti-Corruption Commission of Western
Australia; and
(w) amember of the staff of that Commission.

8 After subsection 27C(2)
Insert:

(2A) For the purpose of monitoring the compliance of a cash dealer who
is an approved cash carrier with the record-keeping obligations
referred to in section 8, the officer may inspect:

(a) records containing reportable details (within the meaning of
that section) of significant cash transactions to which the
cash dedler is a party that are kept at, or accessible from, the
premises; and

(b) any system used by the dealer at those premises for keeping
such records.
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Schedule 7—Pardons, quashed convictions
and spent convictions

CrimesAct 1914

1 Section 85ZL (paragraph (e) of the definition of law
enforcement agency)
Repeal the paragraph, substitute:
(e) the CrimTrac Agency;

[Minister’s second reading speech made in—
Senate on 4 April 2001
House of Representatives on 20 September 2001]

(47/01)
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