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Financial Sector (Collection of Data) Act
2001

No. 104, 2001

An Act to providefor the collection of infor mation
from bodiesin the financial sector, and for related
pur poses

[Assented to 17 September 2001]

The Parliament of Australia enacts:

Part 1—Preliminary

1 Short title

This Act may be cited as the Financial Sector (Collection of Data)
Act 2001.
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Part 1 Preliminary

Section 2

2 Commencement

(1) Parts1 and 5 commence on the day on which this Act receives the
Royal Assent.

(2) Parts2, 3 and 4 commence on aday to be fixed by Proclamation.

(3) If Parts 2, 3 and 4 do not commence under subsection (2) within
the period of 12 months beginning on the day on which this Act
receives the Royal Assent, those Parts commence on the first day
after the end of that period.

3 Object of Act

(1) The object of this Act isto enable the collection by the Australian
Prudential Regulation Authority (APRA) of information to assist it
in the prudential regulation of bodies in the financial sector and to
facilitate the formulation by the Reserve Bank of monetary policy.

(2) In order to achieve that object, this Act:
(a) providesfor certain corporations to be registered, and divided
into categories, by APRA; and
(b) authorises APRA to determine reporting standards for
corporations that are so registered and for certain other
bodiesthat it regulates and to require them to provide APRA
with information about their businesses and activities.

4 Extension to external Territories

This Act extendsto every external Territory.

5 Entities covered by the Act
(1) ThisAct dealswith financial sector entities.

(2) Financial sector entities are either registered entities or regul ated
entities.

(3) A registered entity is a corporation whose name is entered in the
Register of Entities kept by APRA under section 8.

(4) A regulated entity is any of the following:
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Preliminary Part 1

Section 6

() abody regulated by APRA (within the meaning of subsection
3(2) of the Australian Prudential Regulation Authority Act
1998);

(b) asupervised body corporate within the meaning of
section 49A of the Insurance Act 1973;

(c) asubsidiary of an ADI, or asubsidiary of an authorised
NOHC, within the meaning of the Banking Act 1959.

6 Application of Criminal Code

Chapter 2 of the Criminal Code appliesto all offences against this
Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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Part 2 Registration of corporations

Section 7

Part 2—Registration of corporations

7 Registrable corporations

(1) Subject to subsection (2), a corporation is aregistrable corporation
if, and only if, the corporation is aforeign corporation, atrading
corporation formed within the limits of Australia or afinancial
corporation so formed and:

@

(b)

(©

the sole or principal business activitiesin Australia of the
corporation are the borrowing of money and the provision of
finance; or
the sum of the values of such of the assetsin Australia of the
corporation as consist of debts due to the corporation, being
debts resulting from transactions entered into in the course of
the provision of finance by the corporation, exceeds:
(i) 50%; or
(ii) if agreater or lesser percentage is prescribed by the
regul ations—the percentage so prescribed;
of the sum of the values of all the assetsin Australia of the
corporation; or
the corporation engages in the provision of finance in the
course of carrying on in Australia a business (whether or not
that businessisits sole or principal business) of selling goods
by retail and the sum of the values of such of the assets of the
corporation and of any corporation that isrelated to the
corporation as consist of debts due to the corporation
concerned, being debts resulting from transactions entered
into in the course of the provision of finance by that
corporation, exceeds:

(i) $25,000,000; or
(ii) if agreater or lesser amount is prescribed by the
regul ations—the amount so prescribed.

(2) A corporation is not aregistrable corporation if:

Financial Sector (Collection of Data) Act 2001  No. 104, 2001



Registration of corporations Part 2

Section 7

(a) the corporation, not being a company, society or association,
is established for a public purpose by alaw of the
Commonwealth, of a State or of a Territory; or

(b) the corporation isan ADI for the purposes of the Banking Act
1959; or

(c) the corporation is a benefit society registered under alaw of a
State or of a Territory providing for the registration of benefit
societies; or

(d) the corporation is amedical benefits organisation or hospital
benefits organisation registered under the National Health
Act 1953; or

(e) the corporation isregistered under the Life Insurance Act
1995:; or

(f) the sole or principal businessin Australia of the corporation
is insurance business within the meaning of the Insurance
Act 1973; or

(g) the corporation is authorised by alaw of a State or of a
Territory to act as an executor, administrator and trustee; or

(h) the sole or principal purpose for which the corporation
borrows money is to lend money to a corporation or
corporations that, because of subsection 34(2) or (3), isnot or
are not to be taken to be related to the first-mentioned
corporation but would, but for that subsection, be treated as
being so related because of subsection 34(1); or

(i) the sum of the values of all the assets of the corporation and
of every corporation that isrelated to the corporation does
not exceed:

(i) $5,000,000; or
(i) if agreater or lesser amount is prescribed by the
regul ations—the amount so prescribed; or

() APRA has, by order in writing published in such manner and
form as APRA determines to be appropriate, exempted the
corporation from the obligation to register under this Act.

(3) The reference in paragraph (2)(h) to the lending of money to a
corporation does not include a reference to the provision of finance
to the corporation by way of acquiring debts due to the corporation
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Part 2 Registration of corporations

Section 8

or of purchasing securities other than securitiesissued by the
corporation.

8 Register of entities

(1) APRA must cause aRegister of Entities to be kept for the purposes
of thisAct.

(2) APRA must ensure that the Register of Entitiesis available for
inspection by any member of the public at an office of APRA
during normal business hours.

(3) A person may:
(a) inspect the Register of Entities; or
(b) take an extract from, or make a copy of, that Register;
if the person pays the fee (if any) prescribed by the regulations.

9 Obligations of corporations

(1) If, on the commencement of this Part, aregistrable corporation is
not aregistered entity, the corporation must, before the end of 60
days after the date of commencement of this Part, give to APRA
the documents mentioned in subsection (5).

Penalty: 50 penalty units.

Note: If a corporation to which subsection (1) appliesfailsto give the
documents to APRA before the end of the period specified in that
subsection, the obligation to give them to APRA continues after the
end of that period with daily offences being committed until the
obligation is complied with (see section 4K of the Crimes Act 1914).

(2) If, after the commencement of this Part, a corporation becomes a
registrable corporation, whether at the time of itsincorporation or
a alater time and whether or not the corporation has previously
been a registrable corporation, the corporation must, before the end
of 60 days after the day on which it becomes aregistrable
corporation, give to APRA the documents mentioned in
subsection (5).

Penalty: 50 penalty units.

Note: If a corporation to which subsection (2) appliesfailsto give the
documents to APRA before the end of the period specified in that
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Registration of corporations Part 2

Section 9

©)

(4)

)

subsection, the obligation to give them to APRA continues after the
end of that period with daily offences being committed until the
obligation is complied with (see section 4K of the Crimes Act 1914).

APRA may, before the end of the period referred to in

subsection (1) or (2) (including any period that is taken to be
substituted for that period by any other application or applications
of this subsection) alow alonger period for the giving by a
particular corporation of documents in accordance with that
subsection and, in that case, the longer period is taken, for the
purposes of the application of that subsection in relation to that
corporation, to be substituted for the period referred to in that
subsection.

Neither subsection (1) nor (2) appliesto a corporation if, before the
end of the period referred to in that subsection (including any
period that is taken to be substituted for that period by any
application or applications of subsection (3) in relation to that
corporation), the corporation ceases to be a registrable corporation.

Note: A defendant bears an evidential burden in relation to mattersin
subsection (4) (see subsection 13.3(3) of the Criminal Code).

The documents referred to in subsections (1) and (2) are:
(a) astatement in writing setting out:
(i) the name, the place and date of incorporation and the
address of the registered office of the corporation; and
(if) the name, and the address of the registered office, of
every corporation that is related to the corporation; and
(iii) particulars of the principal methods by which the
corporation ordinarily borrows moneys; and
(iv) particulars of the principal kinds of finance ordinarily
provided by the corporation; and
(b) acopy of the last audited balance-sheet of the corporation;
and
(c) if thereisno such balance-sheet or the balance-sheet includes
both assets and liabilitiesin Australia and assets and
liabilities outside Australia but does not show the assets and
liabilitiesin Australia separately from the assets and
liabilities outside Australia—a statement showing the assets
and liabilitiesin Australia of the corporation.
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Part 2 Registration of corporations

Section 10

(6) If:
(a) aregistered entity changes its name or the address of its
registered office; or
(b) achangetakes place in the principal methods by which a
registered entity ordinarily borrows moneys or in the
principal kinds of finance ordinarily provided by aregistered
entity; or
(c) acorporation that isrelated to aregistered entity ceases to be
s0 related; or
(d) acorporation becomes related to aregistered entity;
the registered entity must, before the end of the period of 60 days
after the occurrence of the event concerned, notify APRA in
writing accordingly.

Penalty: 10 penalty units.

Note: If afinancial sector entity to which subsection (6) appliesfailsto
notify APRA before the end of the period specified in that subsection,
the obligation to notify APRA continues after the end of that period
with daily offences being committed until the obligation is complied
with (see section 4K of the Crimes Act 1914).

(7) A corporation is not required by this section to giveto APRA a
statement or notification in relation to a matter if a statement or
notification in relation to that matter has already been given to
APRA by another corporation.

Note: A defendant bears an evidential burden in relation to mattersin
subsection (7) (see subsection 13.3(3) of the Criminal Code).

(8) A statement or notification by a corporation to APRA under this
section must be signed by a senior officer of the corporation.

(99 APRA must, if requested to do so by the Secretary to the
Department, give the Secretary a copy of a document received by
APRA under this section.

(10) An offence for a contravention of subsection (1), (2) or (6) isan
offence of strict liability.

10 Mattersto beincluded in Register of Entities
APRA must:
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Registration of corporations Part 2

Section 11

(a) causeto be entered in the Register of Entities the name, the
address of the registered office, and any other particulars that
it considers appropriate to be entered, of every corporation
that givesto APRA the documents mentioned in subsection
9(5); and

(b) if aregistered entity notifies APRA in accordance with
subsection 9(6), or APRA otherwise becomes aware, of a
change in the name or the address of the registered office of
the entity, or of achangein any other particulars relating to
the entity that are entered in the Register—cause the Register
to be altered accordingly; and

(c) if acorporation whose name is entered in the Register ceases
to exist, or ceases to be aregistrable corporation—cause the
corporation’ s name, the address of its registered office, and
any other particulars relating to it, to be removed from the
Register.

11 List of names and categories of registered entities

)

)

©)

APRA must keep alist of the names of registered entities, divided
into categories as APRA determines.

APRA may at any time vary thelist for the purpose of adding to it
the names of corporations that become registered entities, or
removing from it the names of corporations that are found not to be
or cease to be registered entities, or for the purpose of transferring
a corporation from one category to another category.

In determining the category in which a corporation isto be
included or in determining whether a corporation should be
transferred from one category to another category, APRA must
have regard to:
(a) the assets and liahilities of the corporation; and
(b) the principal methods by which the corporation ordinarily
borrows moneys; and
(c) the principal kinds of finance ordinarily provided by the
corporation;
and must try to ensure that, as far as practicable, corporations
carrying on the same or similar kinds of business are included in
the same category.
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Part 2 Registration of corporations

Section 11

(4) APRA must cause acopy of thelist, and, if avariation of thelist is

)

(6)

(7)

made, a copy of the variation, to be published in the Gazette.

If APRA prepares anew list in substitution for the existing list and
any variations made to that list, subsection (4) appliesin respect of
the new list and any variation made to that list.

As soon as practicable after a corporation isincluded in a category
or istransferred from one category to another category, APRA
must notify the corporation of the category in which it has been
included or to which it has been transferred.

If:

(a) after acorporation has been included in a category, the
corporation requests APRA to transfer the corporation to
another category; or

(b) after a corporation has been transferred from one category to
another category, the corporation requests APRA to
re-transfer the corporation to the former category or to
transfer the corporation to athird category;

and the corporation gives information or makes submissions to
APRA in support of the request, APRA must, after taking into
account the information or submissions:

(c) reconsider the question of the category in which the
corporation should be included; and

(d) if APRA thinks that the corporation should be transferred to a
different category, vary thelist accordingly.
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Provision of documentsto APRA Part 3
Deferred application of this Part in relation to registered entities Division 1

Section 12

Part 3—Provision of documentsto APRA

Division 1—Deferred application of thisPart in relation to
registered entities

12 Application

(1) ThisPart does not apply in respect of registered entities until the
date of commencement of Part 2.

(2) Until that date, areference in this Part to afinancial sector entity is
taken to be areference only to such an entity that is aregulated
entity.

Financial Sector (Collection of Data) Act 2001  No. 104, 2001 11



Part 3 Provision of documentsto APRA
Division 2 Determination of reporting standards and requirement to provide documents

Section 13

Division 2—Deter mination of reporting standards and
requirement to provide documents

13 APRA may deter minereporting standardsfor, and require
provision of, certain documents

(1) APRA may:

(a) by writing, determine reporting standards that are required to
be complied with by financial sector entities with respect to
any of the following documents (reporting documents):

(i) statements, reports, returns, certificates or other
documents containing information of afinancial or
accounting nature relating to the business or activities of
the entities;

(ii) surveys, reports, returns, certificates or other documents
containing other information relating to the business or
activities of the entities; and

(b) publish those reporting standardsin any way that it considers
appropriate.

Note: When APRA has determined a reporting standard, it has power at any

timeto revoke or vary the standard (see subsection 33(3) of the Acts
Interpretation Act 1901).

(2) Thereporting standards may include matters relating to:

(@) theforms of reporting documents; and

(b) theinformation to be contained in reporting documents; and

(c) the personswho are to sign reporting documents; and

(d) thetimesasat which, or the periods to which, the
information in reporting documentsisto relate; and

(e) the giving of reporting documentsto APRA, and the
specifying of, or the authorising of APRA to specify, the
times before which, or the periods within which, those
documents are to be so given; and

() thediscretion of APRA, in particular cases, to vary reporting
standards, including, but not limited to, the discretion to vary

any times or periods specified in or under the standards as
mentioned in paragraph (e).
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Provision of documentsto APRA Part 3

Determination of reporting standards and requirement to provide documents Division 2

Section 13

©)

(4)

©®)

(6)

(7)

(8)

9)

The reporting standards may impose:

(a) different requirements to be complied with by different
financial sector entities or classes of financia sector entities,
including (to avoid doubt) requirements to be complied with
only by aparticular entity or particular entities; and

(b) different requirements to be complied with in different
situations and in respect of different businesses or activities.

A reporting standard that is determined for a particular financial
sector entity may, in addition to, or instead of, a reporting standard
that would apply to the entity apart from this subsection, require
the entity to provide information relating to the consolidated
position of the entity and its subsidiaries other than subsidiaries (if
any) excluded from the requirement by that reporting standard.

When preparing proposed reporting standards, subject to
subsection (6), APRA must consult:

(a) if the standards would affect a class or classes of financial
sector entities—the entities concerned or such associations or
other bodies representing them as APRA thinks appropriate;
or

(b) if the standards would affect only a particular financial sector
entity or particular financial sector entities—the entity or
entities concerned.

Subsection (5) does not apply if APRA is satisfied that the delay
that would be involved in holding the consultations would
prejudice the interests of depositors, policy holders or members of
the financial sector entity or financial sector entities concerned.

The validity of areporting standard is not affected by any failure of
APRA to hold consultations as required by subsection (5).

Instruments made by APRA under paragraph (1)(a) are
disallowable instruments for the purposes of section 46A of the
Acts Interpretation Act 1901.

If afinancial sector entity is required by or under areporting
standard to give a reporting document to APRA before a particular
time or within a particular period, the entity must comply with the
reguirement.

Financial Sector (Collection of Data) Act 2001  No. 104, 2001 13



Part 3 Provision of documentsto APRA
Division 2 Determination of reporting standards and requirement to provide documents

Section 14

(10)

(11)

Penalty: 50 penalty units.

To avoid doubt, section 4K of the Crimes Act 1914 appliesto an
obligation imposed by subsection (9).

Note: The effect of section 4K of the Crimes Act 1914 is that, if afinancial
sector entity to which subsection (9) applies refuses or fails to comply
with a regquirement before the time, or within the period, specified in
the requirement, the obligation to comply with the requirement
continues after that time or that period with daily offences being
committed until the requirement is complied with.

An offence for a contravention of subsection (9) is an offence of
strict liability.

14 Principal executive officer of financial sector entity (other than a

(D

)

©)

(4)

superannuation entity) to notify the entity’s governing
body of afailureto providereporting documentsto
APRA

This section appliesif afinancial sector entity (other than a
superannuation entity) that is required by or under areporting
standard to give areporting document to APRA before a particular
time or within a particular period fails to comply with the
requirement.

It isthe duty of the principal executive officer of the entity, as soon
as practicable after that time or the end of that period, as the case
may be, to notify the governing body of the entity in writing that
the failure has occurred.

The principal executive officer of afinancial sector entity must not
refuse or fail to notify the governing body of the entity as required
by subsection (2).

Penalty: 50 penalty units.

An offence for a contravention of subsection (3) is an offence of
strict liability.

14
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Provision of documentsto APRA Part 3
Determination of reporting standards and requirement to provide documents Division 2

Section 15

15 When reporting standar ds begin to apply to particular financial
sector entities

(1) The reporting standards apply to afinancial sector entity only on
and after the day declared by APRA to be the day on which the
standards begin to apply to the entity or to the class or kind of
financial sector entities in which the entity is included.

(2) APRA may, by writing published in the Gazette, make declarations
for the purposes of subsection (1).

16 Exemptions

(1) APRA may, by writing, exempt afinancial sector entity, or aclass
or kind of financial sector entities, from the requirement to comply
with:

(a) al the requirements contained in any one or more applicable
reporting standards; or

(b) aspecified requirement or requirements contained in an
applicable reporting standard or applicable reporting
standards.

(2) Anexemption may be unconditional or subject to conditions and
may be of indefinite duration or limited in the time of its operation.

(3) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

17 APRA may requirethevariation of areporting document or the
provision of financial information

(1) If APRA thinksthat areporting document given to APRA by a
financial sector entity:
(a) isincorrect, incomplete or misleading; or
(b) does not comply with areporting standard that appliesto it;
or

(c) does not contain information, or adequate information, about
amatter;
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Part 3 Provision of documentsto APRA
Division 2 Determination of reporting standards and requirement to provide documents

Section 17

)

©)

(4)

©®)

(6)

(7)

APRA may give the entity written notice requesting it to give
APRA in writing such explanation or information asis specified in
the notice.

The notice must specify the period within which the explanation or
information is to be given. The period specified must be not less
than 14 days beginning on the day on which the notice is given.

If the notice requested the giving of an explanation and:
() the entity failsto give the explanation; or
(b) after considering the explanation given by the entity, APRA
till thinks that the document is incorrect, incomplete or
misleading or does not comply with the reporting standard,;
APRA may give the entity such written directions as APRA thinks
necessary for the variation of the document so that it will cease to
be incorrect, incomplete or misleading or will comply with the
reporting standard, as the case may be.

If the notice requested the giving of information and:

(a) theentity failsto give the information; or

(b) APRA thinksthat the information given isinadequate;
APRA may give the entity such written directions as APRA thinks
necessary for the giving of the information or the giving of
adequate information.

Directions under subsection (3) or (4) must specify a period within
which they are to be complied with. The period specified must not
be less than 14 days beginning on the day on which the directions

are given.

If, at any time, APRA is satisfied that adirection is no longer
necessary or should be varied, APRA must give the financial sector
entity written notice revoking or varying the direction, as the case
may be.

If:
(a) afinancial sector entity appliesto APRA to revoke or vary a
direction; and
(b) APRA thinks that the direction should be revoked or varied;

16
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Provision of documentsto APRA Part 3
Determination of reporting standards and requirement to provide documents Division 2

Section 17

APRA must give the entity written notice revoking or varying the
direction, as the case may be.

(8) A financia sector entity must comply with a direction given to it
under subsection (3) or (4) or with such adirection as varied under
subsection (6) or (7), as the case requires.

Penalty: 50 penalty units.

(9) To avoid doubt, section 4K of the Crimes Act 1914 appliesto an
obligation imposed by subsection (8).
Note: The effect of section 4K of the Crimes Act 1914 is that, if afinancial
sector entity refuses or failsto comply with adirection before the
time, or within the period, specified in the direction, the obligation to

comply with the direction continues after that time or that period with
daily offences being committed until the direction is complied with.

(10) An offence for a contravention of subsection (8) is an offence of
strict liability.
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Part 3 Provision of documentsto APRA
Division 3 Administrative penaltiesin lieu of prosecution for certain offences

Section 18

Division 3—Administrative penaltiesin lieu of prosecution
for certain offences

18 Application of Division

This Division applies to an offence for a contravention of
subsection 9(1), (2) or (6), 13(9), 14(3) or 17(8).

19 When an infringement notice can be served

(1) Subject to subsection (2), if APRA has reasonable grounds to
believe that a person has committed an offence or offences, APRA
may cause an infringement notice to be served on the personin
accordance with this Division.

(2) Aninfringement notice must not relate to more than one offence
unless:
(@) theoffencesare:
(i) an offence constituted by refusing or failing to comply
with a requirement before a specified time or within a
specified period; and
(ii) oneor more daily offences constituted by refusing or
failing to comply with the requirement after that time or
period; or
(b) the offences are 2 or more daily offences constituted by
refusing or failing to comply with the same requirement after
the time before which, or the end of the period within which,
the requirement was to be complied with.

Note: For daily offences, see section 4K of the Crimes Act 1914.

(3) Aninfringement notice does not have any effect unlessit is served
within one year after the day on which the offence or the earlier or
earliest of the offences is alleged to have been committed.

20 Mattersto beincluded in an infringement notice

(1) Aninfringement notice must:
(a) statethe name of the person on whomi it is to be served; and
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Provision of documentsto APRA Part 3
Administrative penaltiesin lieu of prosecution for certain offences Division 3

Section 21

(b) statethat it isbeing served on behalf of APRA; and
(c) state:
(i) the nature of the alleged offence or offences; and
(ii) thetime (if known) and date on which, and the place at
which, the offence or the earlier or earliest of the
offencesis aleged to have been committed; and
(i) the maximum penalty that a court could impose for the
alleged offence or offences; and
(d) specify apenalty that is payable under the notice in respect of
the alleged offence or offences; and
(e) statethat, if the person:
(i) does not wish the matter to be dealt with by a court; and
(ii) has, within 28 days after the date of service of the
notice, done the act the failure to do which constituted
the offence or offences;
the person may pay to APRA in that period the amount of the
penalty specified in the notice; and
(f) statethat the person may make written representations to
APRA seeking the withdrawal of the notice.

Note: APRA has power to extend periods stated in notices given under
paragraph (1)(e) (see section 25).

(2) Aninfringement notice may contain any other matters that APRA
considers necessary.

(3) The penalty to be specified in an infringement notice under
paragraph (1)(d) is whichever isthe lesser of:
(@) one-fifth of the maximum amount of the fine or finesthat a
court could impose for the offence or offences; or
(b) 50 penalty units.

21 Withdrawal of infringement notice

(1) A person on whom an infringement notice has been served may
make written representations to APRA seeking the withdrawal of
the notice.

(2) APRA may withdraw an infringement notice served on a person
(whether or not the person has made representations seeking the
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withdrawal) by causing written notice of the withdrawal to be
served on the person within the period within which the penalty
specified in the infringement notice is required to be paid.

(3) The mattersto which APRA may have regard in deciding whether
or not to withdraw an infringement notice include, but are not
limited to, the following:

(&) whether the person has previously been convicted of an
offence for a contravention of this Act;

(b) the circumstances in which the offence or offences specified
in the notice are alleged to have been committed;

(c) whether the person has been previously been served with an
infringement notice in respect of which the person paid the
penalty specified in the notice;

(d) any written representations made by the person.
(4) If:

(a) the person pays the penalty specified in the infringement
notice within the period within which the penalty is required
to be paid; and

(b) the notice iswithdrawn after the person pays the penalty;

APRA must refund to the person, out of money appropriated by the
Parliament, an amount equal to the amount paid.

22 What happensif penalty is paid

(1) Thissection appliesif:
(a) aninfringement noticeis served on a person; and
(b) the person has done the act the failure to do which
constituted the offence or offences and pays the penalty
specified in the notice before the end of the period referred to
in paragraph 20(1)(e); and
(c) theinfringement notice is not withdrawn.
(2) Any liability of the person for the offence or offences specified in

the notice, and for any other offence or offences constituted by the
same omission, is taken to be discharged.

(3) Further proceedings cannot be taken against the person for the
offence or offences specified in the notice and proceedings cannot
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be taken against the person for any other offence or offences
constituted by the same omission.

(4) The personis not regarded as having been convicted of the offence
or offences specified in the notice.

23 Morethan oneinfringement notice may not be served for the
same offence

This Division does not permit the service of more than one
infringement notice on a person for the same offence or offences.

24 Infringement notice not required to be served

This Division does hot:
(a) require aninfringement notice to be served on aperson in
relation to an offence; or
(b) affect the liability of a person to be prosecuted for an offence
if:

(i) aninfringement notice is not served on the personin
relation to the offence or in relation to any other offence
constituted by the same omission; or

(if) an infringement notice served on the person in relation
to the offence or in relation to any other offence
constituted by the same omission has been withdrawn;
or

(c) affect theliability of a person to be prosecuted for an offence
if the person does not comply with an infringement notice
served on the person in relation to the offence or in relation
to any other offence constituted by the same omission; or

(d) limit the amount of the penalty that may be impaosed by a
court on a person convicted of an offence.

25 APRA may extend period for payment of penalty

(1) APRA may, by writing, extend, in relation to a particular person,
the period referred to in paragraph 20(1)(e).

(2) The power of APRA under subsection (1) to extend the period may
be exercised before or after the end of the period.
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(3) If APRA extends a period under subsection (1), areferencein this
Division, or in a notice or other instrument under this Division, to
the period is taken, in relation to the person, to be areference to the
period as so extended.
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Part 4—Miscellaneous

26 Saving of other laws

This Act is not intended to exclude or limit the operation of any
other laws of the Commonwealth, or the operation of any laws of a
State or Territory, in so far as those laws are capable of operating
concurrently with this Act.

27 Entitiesmay be directed to comply with Act

If afinancial sector entity is convicted of an offence against this
Act as aresult of the entity having failed to comply with a
provision of this Act or of the regulations, or with areporting
standard made or direction given by APRA, the Federal Court of
Australia may direct the entity to comply, within a period specified
by the Court, with the provision, reporting standard or direction, as
the case may be.

28 Validity of acts and transactions of financial sector entities

The validity of an act or transaction of afinancial sector entity is
not affected merely because a provision of this Act or of the
regulations, areporting standard or a direction has not been
complied with.

29 Corporation not to hold out that it isa registered entity

A corporation must not, in the course of carrying on any business,
advertise or hold out, by the use of the words “registered under the
Financial Sector (Collection of Data) Act 2001”, the words
“registered with APRA” or words having a similar meaning, that
the corporation is aregistered entity or has any specia status under
or because of this Act, whether or not the corporationis a
registered entity.

Penalty: 50 penalty units.
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30 Regulations

The Governor-General may make regulations prescribing all
matters:

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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Part 5—Interpretation

31 Definitions
In this Act, unless the contrary intention appears:
APRA means the Australian Prudential Regulation Authority.
Australia includes al the external Territories.

balance-sheet includes a statement of assets and liabilities or any
similar document.

category means one of the categories into which registered entities
aredivided in the list kept for the purposes of section 11.

co-operative housing society means a society registered or
incorporated as a co-operative housing society or similar society
under alaw of a State or Territory.

financial corporation means afinancial corporation to which
paragraph 51(xx) of the Constitution applies.

financial sector entity has the meaning given by subsection 5(2).

financial sector supervisory agency means a person or body
having the function, in Australia or in aforeign country, of
supervising or regulating financial institutions.

foreign corporation means aforeign corporation within the
meaning of paragraph 51(xx) of the Constitution.

governing body of afinancia sector entity means the board of
directors, trustee or trustees, committee of management, council or
other governing authority of the entity.

principal executive officer of afinancial sector entity means the
principal executive officer of the entity for the time being, by
whatever name called, and whether or not he or she is a member of
the governing body of the entity.
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registered entity has the meaning given by subsection 5(3).
registrable corporation has the meaning given by section 7.
regulated entity has the meaning given by subsection 5(4).

reporting document means a document of akind mentioned in
subparagraph 13(2)(a)(i) or (ii).

reporting standard means a reporting standard determined by
APRA under section 13.

Reserve Bank means the Reserve Bank of Australia

share includes stock, and also includes an interest in ashare or in
any stock.

superannuation entity has the same meaning asin the
Superannuation Industry (Supervision) Act 1993.

trading corporation means a trading corporation to which
paragraph 51(xx) of the Constitution applies.

32 Meaning of certain other expressions

Provision of finance

(1) A referencein thisAct to the provision of finance includes a
reference to the following:

(a) thelending of money, with or without security;

(b) the supplying of goods by way of hire-purchase;

(c) the sale (other than alay-by sale), in the course of the
carrying on of abusiness of selling goods by retail, of goods
on terms under which payment in full for the goodsis not
required to be made before the expiration of 3 months from
the day on which the goods are sold or agreed to be sold;

(d) theletting on hire of goods;
(e) the acquisition of debts due to another person;
(f) the purchase of bills of exchange or promissory notes;
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(g) the purchase of securitiesissued by the Commonwealth, a
State or a Territory or an authority of the Commonwealth, of
a State or of a Territory;

(h) the purchase of debentures or other securities (other than
shares) issued by a corporation.

Money received by co-operative housing society for its shares
constitutes borrowing

(2) For the purposes of this Act, the receipt of money by a
co-operative housing society in respect of the issue of sharesin the
capital of the society is taken to constitute the borrowing of those
moneys by the society.

When debt is due

(3) For the purposes of this Act, adebt is taken to be due even though
the time for payment of the debt has not arrived.

33 Assetsof corporations

(1) Subject to subsection (2), for the purposes of the application of
sections 7 and 34 in relation to a corporation:

(a) the assets of the corporation on any day are taken to be the
assetsin Australia of the corporation that were included in
the assets of the corporation in the last balance-sheet of the
corporation prepared and audited before that day; and

(b) the vaue on that day of any of those assets istaken to be the
value of the assets concerned as shown in that balance-sheet.

(2) If, for the purposes of the application of this sectionin relationto a
corporation on any day, thereis not such abalance-sheet asis
mentioned in subsection (1), then, for the purposes of the
application of sections 7 and 34 in relation to the corporation:

(a) the assets of the corporation on that day are taken to be the
assets in Australia of the corporation; and

(b) thevaue on that day of any of those assets istaken to be the
value of the assets concerned as shown in the accounting
records of the corporation.
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34 Related corporations

(1) Subject to subsections (2) and (3), the question whether
corporations are related to each other for the purposes of thisAct is
to be determined in the same manner as the question whether
bodies corporate are related to each other is determined under the
Corporations Law.

(2) A corporation is not taken for the purposes of this Act to be related
to another corporation (not being a corporation that carrieson in
Australia abusiness, whether or not that businessisits sole or
principal business, of selling goods by retail) unless the
first-mentioned corporation is aforeign corporation, atrading
corporation formed within the limits of Australia or afinancial
corporation so formed and:

(a) the sole or principal business activitiesin Australia of the
first-mentioned corporation are the borrowing of money and
the provision of finance; or

(b) the sum of the amounts of such of the assetsin Australia of
the first-mentioned corporation as consist of debts due to that
corporation, being debts resulting from transactions entered
into in the course of the provision of finance by that
corporation, exceeds:

(i) 50%; or
(i) if agreater or lesser percentage is prescribed by the
regul ations—the percentage so prescribed;
of the sum of the values of all the assetsin Australia of that
corporation.

(3) A corporation is not taken for the purposes of this Act to be related
to another corporation (being a corporation that carriesonin
Australia a business, whether or not that businessisits sole or
principal business, of selling goods by retail) unless the
first-mentioned corporation:

(a) isaforeign corporation, atrading corporation formed within

the limits of Australia or afinancial corporation so formed,;
and

(b) engagesin the provision of finance in the course of carrying

onin Australia a business, whether or not that businessisits
sole or principal business, of selling goods by retail.
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[Minister’s second reading speech made in—
House of Representatives on 5 April 2001
Senate on 20 August 2001]

(57/01)
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