o T
+ o bl
%

q Jl

N

AUSTRALIA /-

ANNNNN 4:46¥ /7 / /7L
(/7 AN

—Z SSS

Australian Securities and | nvestments
Commission Act 2001

No. 51, 2001



o T
+ o bl
%

q Jl

N

AUSTRALIA /-

ANNNNN 4:46¥ /7 / /7L
(/7 AN

—Z SSS

Australian Securities and | nvestments
Commission Act 2001

No. 51, 2001

An Act to providefor the Australian Securities and
I nvestments Commission, a Companies and
Securities Advisory Committee and certain other
bodies, and for other purposes



Contents

Part 1—Preliminary 2
Division 1—Objects 2
1 (0] o] =ox ¢SRS 2
Division 2—Citation 4
1A S 10 0 11 =TS 4
Division 3—Commencement and application 5
2 (000l 001007 0Ter= 111 o | 5
4 Application of thiSACE .......ccciiiieccec s 5
Division 4—I nter pretation 6
5 [411= 1 o= i1 o o SRS R 6
BA Application of Acts Interpretation Act 1901..........ccccoveveieeierennenens 12
6 GiVING INFOrMELION .......ecviiireieeeeere e e 12
Part 2—Australian Securitiesand I nvestments Commission
and consumer protection in relation to financial
services 13
Division 1—Australian Securities and Investments Commission 13
8 ASIC isahbody COrporate.........cccevueirieiiiriserieieeeeiese e s 13
9 MEMBEISNIP....eeeeee e s 13
10 Chairperson and Deputy Chairperson..........ccceeeeveeeesiesieseeressseens 14
11 Corporations legislation functions and powers and other
functions and powers conferred by the States and Territories......... 14
12 Directions by MiNiSter........ccociviiieiieiiiceseeieeee e 16
12A Other funCtions and POWENS. ........ccvreririerieieereeee e 16
Division 2—Unconscionable conduct and consumer protection in
relation to financial services 19
Subdivision A—Application 19
12AA  Constitutional operation Of DIVISION..........ccccereeerieneriereseieeeeeiene 19
12AC Division extends to some conduct outside Australia............coeeene.. 21
12AD  Application of Division to Commonwealth and
Commonwealth authorities..........ccooerieriiire e 21
12AE  Saving of other laws and remedies...........ccocveveeeceeeiiveseseeeeesns 22
Subdivision B—Interpretation 23
12BA  INEEIPretation ...ccccvceceeicesie et 23
12BB  Misleading representations..........ccceoeeereieenieneeeene e ses e 27
I2BC  CONSUIMIEIS. ...cvieiureieeieeiesiesreseesse et sse st sn e e snesresn s e enenseanens 28

i Australian Securities and | nvestments Commission Act 2001 No. 51, 2001



12BD  Acquisition, supply and re-SUPPIY .......ccoceeeerereeereniesieneesesieneseeneens 30
12BE  Application of Divisionin relation to leases and licences of
land and BUITAINGS........ccciiireicieece e 30
Subdivision C—Unconscionable conduct 31
12CA  Unconscionable conduct within the meaning of the unwritten
law of the States and Territories. ......c.ccverererrverenere e 31
12CB  Unconscionable CONAUCT.........cc.eoeeeririeniisieieeecee s 31
Subdivision D—Consumer protection
12DA  Misleading or deceptive CONAUCE ...........couveererrieerieireiee e
12DB  False or midleading representations
12DC  False representations and other misleading or offensive
conduct in relation to securities that involve interestsinland ......... 34
12DD  Cash priceto be stated in certain CircumstancCes............coceveeerennns 34
12DE  Offering giftsand PrizesS........coooeeeeeerene e 35
12DF  Certain misleading conduct in relation to financia services............ 35
12DG  Bait @0VEITISING. .ceeoeeeireeeierie et s 35
12DH  Referra SalliNg ....cccoeveicieiiiiseceee et 36
12DI  Accepting payment without intending or being able to supply
= Y0 0 (< <o [ USSR 37
12DJ  Harassment and COBICION. .......ceeiriririreereriieinireseee e 37
12DK  Pyramid selling of SECUItIES........ccoceireriiieeeeeee e 37
12DL  Unsolicited debit Cards..........coeeovnrnninicriieinnseeeceesese e 39
12DM  Assertion of right to payment for unsolicited financial
SEIVICES ..t teteee ettt et te st ettt aesbe b et e e e seeaesaesbesee e e e eneanesrenaen 41
12DN  Application of provisions of Division to prescribed
INfOrMation ProVIErS. ..o e 42
Subdivision E—Conditions and war rantiesin consumer
transactions 43
12EA  ConfliCt Of [AWS .....oeiiiiiiitirrecce e 43
12EB  Application of provisions not to be excluded or modified............... 44
12EC  Limitation of liability for breach of certain conditions or
WAITANTIES ...ttt st 44
12ED  Warrantiesin relation to the supply of financial services................ 45
Subdivision F—Alter native dispute resolution 46
12FA  Industry codesto be approved by ASIC .......ccoooiiiiiiiereeeenee 46
Subdivision G—Enforcement and remedies
i 2(C N [ 91 = 1 o (= = o] o [ USSP
12GB  Offencesagainst SUDAiVISION D........c.ccoeviviiiieeeiiese e
12GC  Enforcement and recovery of certain fines....
12GD  INJUNCHIONS. ...ccuiitiieieieiiee sttt st s sa e sreare
12GE  Order to disclose information or publish advertisement................... 54

Australian Securities and Investments Commission Act 2001 No. 51, 2001 ii



12GF  Actionsfor damages.........ccccoeeerererienenne

12GG Finding in proceedingsto be evidence .........coevevveiiiveseseeieeanens
12GH  Conduct by directors, employees or agents...........cccceeererereenenennens
12GI DEFENCES. ..ottt
12GJ  JuriSOiCtion Of COUMS ........ciiiuiieenieriesie e e
12GK  Transfer Of Matters ... ..o
12GL  Transfer of certain proceedings to Family Court
12GM  Other OFQENS.....ceeieeeeeieiceese e
12GN  Power of Court to prohibit payment or transfer of money or

OtNEN PrOPEITY ...ttt
12GO  Enforcement of undertakings—Secretary of the Department...........

Subdivision H—Miscellaneous

12HA  Relationship of this Subdivision to Part 3............ccccvecneenneennee
12HB  Disclosure of documents by ASIC........cocoiiinieininienereeeeneiene
12HC  PrOSECULIONS ....cvieeeeieeieeiesieseesie e eeieste e seees e ene e seeseeseeneeneeneseeanen
12HD  Jurisdiction of Court to make declarations and orders.....................

Part 3—Investigations and infor mation-gathering

Division 1—Investigations
13 General powers of INVestigation ............ccoeiereeeeenenesere e
14 Minister may direCt iNVEStigations..........ccooireereeernenesecreesesneens
15 Investigation after report of receiver or liquidator.............ccceceeueeee.
16 Interim report on investigation
17 Final report on inVestigation..........ccccceverenerereenerese e
18 Distribution Of FEPOIT..........ccieiireereie e
Division 2—Examination of persons
19 Notice requiring appearance for examination..............cceceveeeecncnnn.
20 Proceedings at eXamination ...........cccccvevvieierienieseee e
21 Requirements made of examinee.........
22 Examination to take placein private
23 Examineg’slawyer may attend...........c.ccooerereeireneneneneeeeeesieen
24 Record of eXamination ............ccveereerenenneeseessees e
25 Giving to other persons copies of record...........cccceererereneiencneenn
26 Copies given subject to CONAItIONS .........ccevreerererreerieireeesreeneeees
27 Record to accompany FEPOM ..........cceeerirererienieeeese e
Division 3—Inspection of books
28 When certain powers may be exercised..........cccceevviveienesieceenennn,
29 ASIC may inspect books without charge
30 Notice to produce books about affairs of body corporate or
registered SChEME........ccciviieiccec e

il Australian Securities and Investments Commission Act 2001

No. 51, 2001



31 Notice to produce books about SECUNTIES ..........ccceererierieieeiereieees 80
32 Notice to produce books about futures contracts..........c.ceeeeeeennnee. 8l
32A Notice to produce books about financial services...........ccoceeeeenenee. 82
33 Notice to produce documentsin person’s POSSESSION...........ccvvvevenne 82
34 ASIC may authorise persons to require production of books.......... 83
35 Application for warrant to seize books not produced ...................... 83
36 Grant of warrant ...........ccccoeveneeeienencneene
37 Powers where books produced or seized
38 Powers where books not produced .............cccceeeveeiiiicenenieciceseen
39 Power to require person to identify property of body
COMPONELE. ... .eiueiriiie st 86
39A ASIC may give copy of book relating to registered schemeto
BNOLNEN PEISON ...ttt 87
Division 4—Requirements to disclose infor mation about
securitiesor futures contracts 88
40 When certain powers may be exercised..........ccooveeneincennenennen 88
41 Acquisitions and disposals of SECUNties.........cccccvverireneneeinieniee, 88
43 Exercise of certain powers of ASIC in relation to securities............ 89
44 Dealingsin fUtUreS CONLractS .........cceerirenerierieeeese e 91
46 Exercise of certain powers of ASIC in relation to futures
CONMMIBLLS ...t 91
47 Disclosures to take place in private..........cocoeeeeeenereneneeseeeeens 92
48 Lawyer of person making disclosure may attend.............cooeereuenne 93
Division 5—Proceedings after an investigation
49 ASIC may cause prosecution to be begun ...........c.ccocoveiiieininne.
50 ASIC may cause civil proceeding to be begun
Division 6—Hearings 96
51 Power to hold hEaINGS.......cooirrieiee e 96
52 General discretion to hold hearing in public or private.................... 96
53 Request by person appearing at hearing that it take placein
PUDIIC ..ttt 96
54 Certain hearingsto take place in private..........ccccceeveiiieneieccneene 97
55 ASIC may restrict publication of certain material ..........ccccceeenenee. 97
56 Who may be present when hearing takes placein private................ 97
57 Involvement of person entitled to appear at hearing..........cccceeeueee. 98
58 Power to summon witnesses and take evidence...............ccccevrnnnee 98
59 Proceedings at hearings........cocooererrerirene e 99
60 ASIC to take account of evidence and submissions............ ....100
61 Reference to Court of question of law arising at hearing............... 100
62 Protection of MemMDErS Ete. ......ccoovvevieiircerrer e 101

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 iv



Division 7—Offences 102

63 Non-compliance with requirements made under this Part ............. 102
64 FalSe infOrmMation..........oeueeeiiinineiieceecrrre e 102
65 Obstructing person acting under this Part............cccccooeveieinienenns 103
66 ContempPt Of ASIC ... 103
67 Concealing books relevant to investigation .............c.ceeeveeeennenne. 104
68 SElf-INCHMINGLION......coiiiiieeeee e 104
69 Legal professional privilege .......cccoeeienereiecnene e 105
70 Powers of Court where non-compliance with Part .............c.cc.e..... 106
Division 8—ASIC’s power s where non-compliance with Part 107
71 Orders by ASIC ... 107
72 Ordersin relation to securities of abody corporate...........c.ccc....... 107
73 Ordersin relation to securities generally ........ccccooveveieiecnicnen. 108
74 Ordersin relation to fUtures CONtractS..........coveereeeererresirieesesneens 108
75 Orders under thiS DIVISION........ccceeiiririnicieieesere e 109
Division 9—Evidentiary use of certain material 111
76 Statements made at an examination: proceedings against
EXBMINEL. ...ttt sttt b et b et b e bbb e e e e e e be b neas 111
77 Statements made at an examination: other proceedings ................ 111
78 Weight of evidence admitted under Section 77 ..........cccceeeeeenenncns 112
79 Objection to admission of statements made at examination.......... 113
80 Copies of, or extracts from, certain books...........cc.ccevevevievicennnnnnn 114
81 Report under DIVISION L .......ooiiiiriierieeeeeeses e 115
82 Exceptions to admissibility of report.........cccceevvvevevenevicienicienens 115
83 Material otherwise admissible.........c.ccocoveieieiiienieieee e 116
Division 10—M iscellaneous 117
84 Requirement made of abody Corporate............coovvererenercrinennens 117
85 Evidence of @UthOrity ........cccoeirieiiceec e
86 Giving documents to natural persons..........
87 Place and time for production of books
88 Application of Crimes Act and Evidence ACt.........cccoevveveevicennns 118
89 AlloWanCes and EXPENSES.......coouriririeriereerereee e e e 118
90 Expenses of investigation under Division 1...........ccocvveveveeniiennnns 119
91 Recovery of expenses of investigation ...........ccccceveverencieiniennene 119
92 ComplianCe With Part .........ccccovueieieiiiceseseeeeeese e 120
93 EFfeCt OF Part ........cccoviiiecierresce e 120
93AA  Enforcement of undertakings..........cccoeereenneneneincessecseeee 120

\Y

Australian Securities and Investments Commission Act 2001 No. 51, 2001



Part 3A—Enfor ceable undertakingsin relation to registered

schemes 122

93A Undertakings by responsible entity..........ccccoverereiereennenneenenn 122

Part 4—ASIC’sbusiness 124
Division 1—General 124
94 Arrangement of ASIC SBUSINESS .......ccccovevieeeiiiceseceeeeceie 124

95 ASIC to establish OffiCES ..o 124

96 Regional COMMISSIONENS.......cccoveeeieesiirienieeeieesestesaeseeesre e saens 124

Division 2—Divisionsof ASIC 125
97 ASIC may establish DIVISION........cccoereirienceneenseese e 125

98 Effect of direction establishing DiViSION .........ccccovevineneininennns 125

99 ASIC may reconstitute DiVISION..........ccoeevrreeneenneeseeseeeee 125

100 Effect of reconstituting DiViSION ........c..ccoereieeinenienieneeeeceeie 125

101 MUILIPIE DIVISIONS ...ttt 126

Division 3—Delegation by ASIC 127
102 (D15 1= o 1Yo o OSSR 127

Division 4—M eetings of ASIC 129
103 Convening Of MEELINGS. ......ccoiiieererre e 129

104 Approved methods of commUNICaLION..........cevreereineieireeienne 129

105 (0 1870101 o ¢ TSR 129

106 Who isto preside a MEEtiNGS........covveerreereerneesee e 130

107 Procedure at MEEtiNGS........ccviiiierieieesi et 130

Part 5—ASIC’smembers 131
Division 1—Termsand conditions 131
108 Term of officeasmember ... 131

109 Term of office as Chairperson or Deputy Chairperson.................. 131

110 RESIGNALTON. ...ttt e 131

111 Termination of @PPOINIMENT ........cccovriririeireerreer s 132

112 Remuneration and allowanCes EtC............ccoereeererereneneceirenne 133

113 Leave Of @DSENCE .......oviiiieeeeee e 133

114 Superannuation arranNgeMENES..........ccoererereeererereesesee e 134

115 Other terms and CONAitioNS...........cceireeernerereeseeesee e 134

Division 2—Acting appointments 135
116 ACHNG MEMDEY'S ... 135

117 ACtiNg ChairPEISON......c.ciiiieeeeicece st 135

118 Acting Deputy ChairPErSON ........ccceirieiirienieieine et 136

119 Limitation on appointments to act during vacancy ..............cc.e..... 136

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 Vi



Division 3—Delegation by members
119A  Delegation by members..........cccooeerineneneneeee e
Part 6—ASIC’s staff
120 SEA e
121 CONSUILBNES ELC. ...t
122 Staff seconded tO ASIC ..o
Part 7—Preventing conflicts of interest and misuse of
information
Division 1—Disclosur e of interests
123 Members to disclose certain interests to Minister.........o.ccoeevenene
124 Members to disclose certain interests to Chairperson..............c.....
125 Notification of interestSto ASIC ........ccoviieeiiinirreeeecrrras
126 DEFEINCE. ...ttt
Division 2—Confidentiality
127 Confidentiality .......ccooererirereeerese e
Division 3—Restrictions on dealing in futures contracts
128 Certain persons not to deal on the basis of certain
INFOIMELTON ... e
129 Compensation to other parties where section 128
CONLFAVENED ...ttt
130 Amount Of COMPENSALION. ........ccceeiireririeieeeese e
131 Limitation Of aCtiONS.........ccocviiieieieecc e
132 ASIC MAEY SUE.....ciiiiiiiirieeiesiee et
Part 8—Finance
Division 1—General
133 Paymentsto ASIC by Commonwealth ............cccceoeiiieneieiniene
134 ASIC SIMONEY ...ttt neeenean
135 How ASIC’'smoney to be applied...........ccoereerienenenciceeeee
137 Limitation on contracts and |€aSes............cceveeirirenenieereeinnninns
138 Extra matters to be included in annual report ............cccoceeeerennne
139 Liability tO taX@ation ......cocvveerreireeieesieesee e
Division 2—Trust property
140 ASIC may accept property ON trust..........coeeeeerenenereeseeiencnennens
141 Trust money to be paid into bank account ............c.ccccevveverieenene
142 How trust property to be applied ...

137
137

138
138
138
138

140

140
140
141
142
142

143
143

149

149

149
149
150
150

Vii Australian Securities and Investments Commission Act 2001 No. 51, 2001



Part 9—The Companies and Securities Advisory Committee 156
Division 1—General 156
146 CASAC isabody COMPOrate .........oeireerenireerieesiseesesreesee e 156

147 MEMBEISNIP. ...t 156

148 FUNCLIONS ...t 157

149 Term of office as membEr ..o 157

150 RESIGNALTON. ...ttt 157

151 Termination of apPoINtMENt .........cccviiiireeee e 158

152 Remuneration and alloOwWanCes €fC..........cccvveerereevieseecie e eeesenes 158

153 MBELINGS. ...ttt 158

154 CASAC toinformitself inany manner ..........ccccocveverenecncneans 158

155 Publication of advice or recommendations............ccoceverereeieenncns 159

Division 2—Staff and finance 160
156 ST ettt bbb bbb enan 160

157 CONSUTANES BLC. ...eveveciiiiiieee et 160

158 Staff seconded 10 CASAC ... 160

159 Paymentsto CASAC by Commonwealth...........ccccvvveveiiniiennnns 161

160 CASAC SIMONEY ...ttt s s n e s neneeens 161

161 How CASAC smoney to be applied........ccoeevrreiieincennceen 161

163 Limitation on contracts and [€aSes..........cccveeveveecece e 162

165 Liability tO taX@tion ......coceveerreireeieesieireeese e 162

166 CASAC may accept Property ONtrust .........cceeceeeeieneeseesieieneens 163

167 Trust money to be paid into bank account .............ccccocvverireeenene. 163

168 How trust property tobeapplied..........cccoeeeeeviieiiiieceeeecee 163

Part 10—The Corporations and Securities Panel 164
Division 1—General 164
172 MEMBDEISNIP. ... 164

173 President ... 165

174 Functions and powers of Panel ...........c.ccoerereiieninenenenieee 165

175 Term of office as MEMDET .......cocveiiiececcee s 165

176 Term of office as President..........ccocvveeceiinceesecece e 165

177 RESIGNELION.....cveiieeiiecieesee e 166

178 Termination of apPoiNtMENt ..........coiveriieireeere e 166

179 Remuneration and allOWanCes..........ccceeeeveeveeseeceeseecee e 166

180 Leave Of @DSENCE .......ccvviiirierieee e 167

181 Other terms and CONAItiONS..........ccccveiiiieeie e 167

182 ACHNG PreSident .......ccooeiiieieieec e 167

183 F N 410 0= = oo SNSRI 167

Australian Securities and Investments Commission Act 2001 No. 51, 2001 viii



Division 2—Conduct of Panel’sbusiness 169

184 Congtitution of Panel in relation to particular matters................... 169
185 Disclosure of interests by members..........ccccveevveiieieseniccenicenens 170
186 Application of Divisions2and 30f Part 7 .........cccccoceveneieinennne 171

Division 3—Panel proceedings 172
187 INEEIPIEtatiON ....c..eeeeeeeeiesc e 172
188 Power to conduct Proceedings.........coeereererererenreeresiene e 172
190 Panel may restrict publication of certain material .............ccceceeee 172
192 Power to summon witnesses and take evidence ...173
193 (@8 To (1 ¢ USRS 174
194 Legal representation in proceedings before the Pandl..................... 174
195 PrOCEUUNE.......ovciiiiiiris et 174
197 Protection of MeEMDErS ete. .......covvevercrrer e 175
198 Non-compliance with requirements made under section 192........ 175
199 FalSE BVIENCE ... 175
200 Contempt Of Pan€l ..........covveirriiieeenee e 176
201 Powers of Court where non-compliance with section 192............. 176
201A  Undertakingsto the Panel ..o 176

Part 11—Companies Auditorsand Liquidators Disciplinary
Board 178

Division 1—Constitution of Disciplinary Board 178
203 Membership of Disciplinary Board ............cccceeeereneneneinceenens 178
204 Functions and powers of Disciplinary Board............ccccoecevvevrennne 178
205 Term of office. ..o
206 Resignation from office
207 Termination of apPoiNtMENt ..........ccoireriieiieeee e 179
208 ACtiNG ChaiFPEISON. ....cvevieeieirietseeer e 179
209 Appointment Of dEPULIES .........cccoeiirireererre e 180
210 MBELINGS. ...ttt 180
211 DisClosure of INLErESES ........cvvveireireirieiree e 181
212 Remuneration and allowances ...181
213 Confidentiality ......cccevveeiirierieiee e 182
214 F N 41 0= I = oo SO SRRTR 182

Division 2—Hearings by Disciplinary Board
215 DEfINITION ... e
216 HEAMNGS ..ot
217 Power to summon witnesses and take evidence...............cccveenee.
218 ProceedingS at hearingsS........c.oevveeiriieineenneesee e
219 Failure of witnesses to attend and answer questions.

iX

Australian Securities and Investments Commission Act 2001 No. 51, 2001



220 Contempt of Disciplinary Board............ccoceeeerieneneneneeeeeeneen 188

221 Protection of MemMbErS EtC. .........ccccviieinriieecr e 188
222 Hearings taken to be judicial proceedings...........ccocvererereniinienncns 188
223 COSES. ettt e e et 189
Part 12—Accounting standards 191
224 Main objects Of thiSPart..........ccoveeicincerce e 191
Division 1—The Australian financial reporting system 192
225 Functions and powers of the Financial Reporting Council ............ 192
226 The Australian Accounting Standards Board............c.ccceeeeennnene. 193
227 AASB’sfuNCtions and POWENS.........ccerereererierereseseeree e 194
Division 2—Accounting standards 196
228 Purposive interpretation of standards ............ccceerevenencininienens 196
229 Generic and specific Standards ..........coeevverreerieensese s 196
230 COomMPArative amMOUNES. ........eoveeeerierierieree et see e see e neas 197
231 Cost/benefit @NaIYSIS.......cvvirererieirere e 197
232 FRC VIBWS.....oiiiieeee et 197
233 International accounting standards............ccoceeeeeerenerereienese e 198
234 Validity of accounting standards..........ccccoceeeveeienisiesesiesieeeeces 198
Division 3—Administrative provisions 199
Subdivision A—The Financial Reporting Council 199
235A Membership of FRC ..ot 199
235B  ANNUEL FEPOM......eciiiiitieiesieieeeee e et sreaens 199
235C  PrOCEAUIE.......ceieeeeieeieie ettt 200
Subdivision B—The Australian Accounting Standards Board 200
236A  PrOCEAUE.......c.eieeeeeeeiee ettt sne e 200
236B  Appointment of members of the AASB.........ccooveiriiniceree 201
236C  Resignation and termination of appointment............ccoceeeeeeecrennns 201
236D  ACtiNG 8PPOINIMENES......cvrveuirreeieereereeese et 203
Subdivision C—Confidentiality 204
237 CoNfIAENLIAITY ....cveeveeireeeere e 204
Subdivision D—Financial matters 204
238 Application Of MONEY .........cevieireeres e 204
Part 14—The Parliamentary Joint Committee on Cor porations
and Securities 205
241 MEMBEISNIP. ... 205
242 Powers and proceedings.........couveererrerireeerneesee e 206
243 DULIES ...ttt 206

Australian Securities and Investments Commission Act 2001 No. 51, 2001 X



Part 15—M iscellaneous

243B

243D
244

244A
245
246
247
248
251

Offences committed partly in and partly out of the
JUIISAICHON. ... e

Financial transaction reports

Review by Administrative Appeals Tribunal of certain
ECISIONS. ...ttt

Notice of reviewable decision and review rights..........c.cccceevvennne
Validity of certain actions..........ccccocveieneneinneseee e
Liability fOr damages.........covvveerrieninieineerrieesee e
DUPIICALE SEAIS......c.ceuereirieitiee et
Judicia notice of ASIC's seal and members' signatures...............
The regulations. ... e

Part 16—Transition from the old ASIC legislation
Division 1—Preliminary

253
254
255
256
257

258

259

ODBJECE Of Part........coeeieieiieiee et e
DEfINITIONS. ...t
Relationship of Part with State validation ACtS.........ccceceeeeerennne
References to things taken or deemed to be the case etc. ..............

Existence of several versions of the old ASIC legislation
does not result in this Part operating to take the same thing to
be done several times under the new ASIC legislation etc. ...........

Penalty unitsin respect of pre-commencement conduct
remMaiN af $L00......cccieireeirreeeree ettt seenen
Ceasing to be areferring State does not affect previous
operation of thiSPart ...........ccovieieierre e

Division 2—Carrying over bodies established etc. or persons
appointed under the old ASIC Act

260
261
262

Division has effect subject to Division 7 regulations.....................
Carrying over bodies established under the old ASIC Act ............
Carrying over the Chairman and Deputy Chairman of the

Financial Reporting COUNCIl...........ccoooiiriereiininene e

Division 3—Carrying over the old ASIC Regulations

263 Division has effect subject to Division 7 regulations.....................

264 Old ASIC Regulations continue to have effect.............ccccceeeennee.
Division 4—Court proceedings and orders

265 Division has effect subject to Division 7 regulations.....................

266 DEfINITIONS....c.eiveiiieeieeriee e

267 Treatment of court proceedings under or related to the old

ASIC legidation—proceedings other than federal ASIC
PrOCEEAINGS. ....c ettt ettt ettt st

207

207
207

208
208
209
209
210
210
211

212

212
212
213
217
218

219

219

220

221
221
221

Xi

Australian Securities and Investments Commission Act 2001 No. 51, 2001



268 Treatment of court proceedings under or related to the old
ASIC legidation—federal ASIC proceedingS........ccoeevveevevereeeennnn 227
269 References to proceedings and orders in the new ASIC
1EGISIATON ... 228
Division 5—Functions and powers of ASIC 231
270 Division has effect subject to Division 7 regulations..................... 231
271 Non-federal proceedingS €LC. .......ccoovrerereereieeereee e 231
272 NCSC' s functions and POWELS..........ccccvrerereerieesesiesieseeess e 232
Division 6—General transitional provisionsrelating to other
things done etc. under the old ASIC legidation 233
273 Provisionsin this Division have effect subject to the other
DIVISIONS.....eitiitiieieeieceie ettt se et see e sneseesaen 233
274 Provisions of this Division may have an overlapping effect.......... 234
275 Things done by etc. carried over provisions continue to have
L1 TSR 234
276 Creation of equivalent rights and liabilities to those that
existed before the commencement under carried over
provisions of the old ASIC legiglation..........ccccceeerereneneeicnenicnes 236
277 Creation of equivalent rights and liabilities to those that
existed before the commencement under repealed provisions
of the 0ld ASIC 1egislation .........ccoeireennerereereee e
278 Old ASIC legidation time limits continue to run
279 Preservation of significance etc. of events or circumstances......... 239
280 Referencesin the new ASIC legidlation generally include
references to events, circumstances or things that happened
or arose before the commencement ..........cooveeveinsenneeseeens 240
281 References in the new ASIC legislation to that legislation or
the new corporations legislation generally include references
to corresponding provisions of the old ASIC legislation or
old corporations 1egislation ..........ccccoeiereneinienee e 240
282 Carrying over references to corresponding previous laws or
relevant PrevioUS laWS ........cceveeeieiic e 242
283 Referencesto ASIC legidation in instruments............ccoceeeeerennne 242
284 Old transitional provisions continue to have their effect ............... 243
Division 7—Regulations dealing with transitional matters 246
285 Regulations may deal with transitional matters...........ccoceeeeveennne 246

Australian Securities and |nvestments Commission Act 2001 No. 51, 2001 Xii



rige
‘E’%“

TRALI

P S A Il E /J\
AN NN

Australian Securities and | nvestments
Commission Act 2001

No. 51, 2001

An Act to providefor the Australian Securities and
| nvestments Commission, a Companies and
Securities Advisory Committee and certain other
bodies, and for other purposes

[Assented to 28 June 2001]

The Parliament of Australia enacts:
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Part 1 Preliminary
Division 1 Objects

Section 1

Part 1—Preliminary
Divison 1—Objects

1 Objects

(1) The objectsof thisAct are:

(a) to provide for the Australian Securities and Investments
Commission (ASI C) which will administer such laws of the
Commonwealth, a State or a Territory as confer functions
and powers under those laws on ASIC; and

(b) to provide for ASIC’s functions, powers and business; and

(c) to establish a Companies and Securities Advisory Committee
to provide informed and expert advice to the Minister about
the content, operation and administration of the corporations
legidlation (other than the excluded provisions), about
corporations and about the securities markets and futures
markets; and

(d) to establish a Corporations and Securities Panel, a
Companies Auditors and Liquidators Disciplinary Board, a
Financial Reporting Council, an Australian Accounting
Standards Board and a Parliamentary Joint Committee on
Corporations and Securities.

(2) In performing its functions and exercising its powers, ASIC must
striveto:

() maintain, facilitate and improve the performance of the
financial system and the entities within that system in the
interests of commercia certainty, reducing business costs,
and the efficiency and development of the economy; and

(b) promote the confident and informed participation of investors
and consumersin the financial system; and

(d) administer the laws that confer functions and powers on it
effectively and with aminimum of procedural requirements,
and

(e) receive, process and store, efficiently and quickly, the
information given to ASIC under the laws that confer
functions and powers on it; and
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Preliminary Part 1
Objects Division 1

Section 1

(f) ensurethat information is available as soon as practicable for
access by the public; and

(g) takewhatever action it can take, and is necessary, in order to
enforce and give effect to the laws of the Commonwealth that
confer functions and powers on it.

(3) ThisAct haseffect, and isto be interpreted, accordingly.
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Part 1 Preliminary
Division 2 Citation

Section 1A

Division 2—Citation

1A Short title

This Act may be cited as the Australian Securities and Investments
Commission Act 2001.
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Commencement and application Division 3

Section 2

Division 3—Commencement and application

2 Commencement

This Act commences at the same time as the Corporations Act
2001.

4 Application of thisAct

This Act applies:
(@) inthisjurisdiction; and
(b) inaStatethat is not areferring State (but only to the extent to
which the application would be within the legis ative powers
of the Parliament (including powers it has under paragraphs
51(xxxvii) and (xxxix) of the Constitution)); and
(c) insuch external Territories (if any) as are prescribed.
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Part 1 Preliminary
Division 4 Interpretation

Section 5

Division 4—Inter pretation

5 Interpretation
(1) InthisAct, unlessthe contrary intention appears.
AASB means the Australian Accounting Standards Board.

absent from office, in relation to a holder of an office, means:
(a) absent from duty or from Australia; or
(b) unable, for any reason, to perform the functions of the office.

affairs, in relation to abody corporate, has the same meaning asin
section 232 of the Corporations Act.

APRA means the Australian Prudential Regulation Authority.

ASI C means the Australian Securities and | nvestments
Commission.

ASI C delegate means a person to whom, or a body to which, a
function or power is delegated under section 102.

assist, inrelation to an ASIC delegate, means:
(@) to perform functions:

(i) asamember, officer or employee of the ASIC delegate;
and

(if) in connection with the ASIC delegate’ s performance or
exercise of afunction or power delegated under
section 102; or

(b) to perform services for the ASIC delegate in connection with
the ASIC delegate’ s performance or exercise of afunction or
power delegated under section 102.

Australia includes an external Territory to which this Act applies.

booksincludes:
(a) aregister; and
(b) financial reports or financial records, however compiled,
recorded or stored; and
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Section 5

(c) adocument; and
(d) banker’s books; and
(e) any other record of information.

CASAC means the Companies and Securities Advisory Committee.

Chairperson means.

(a) exceptinPart 11 or in relation to the Disciplinary Board—
the Chairperson of ASIC; and

(b) inPart 11 or in relation to the Disciplinary Board—the
Chairperson of the Disciplinary Board.

contravention, in relation to alaw, includes an ancillary offence
relating to an offence against that law.

Convenor means the Convenor of CASAC.

Corporations Act means the Corporations Act 2001 and
regulations made under that Act.

corporations legislation means:
() thisAct; and
(b) the Corporations Act.

court, except in section 248, includes atribunal having power to
reguire the production of documents or the answering of questions.

Deputy Chairperson means the Deputy Chairperson of ASIC.

Disciplinary Board means the Companies Auditors and
Liquidators Disciplinary Board.

eligible employee has the same meaning as in the Superannuation
Act 1976.

eligible person, in relation to a person, means a person who:

(a) if thefirst-mentioned person is abody corporate—is or has
been an officer of the body within the meaning of the
corporations legislation (other than the excluded provisions);
or

(b) inany case:
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Division 4 Interpretation

Section 5

(i) isor has been an employee, agent, banker, solicitor or
auditor of; or
(i) isacting, or has acted, in any other capacity on behal f
of;
the first-mentioned person.

examination means an examination of a person pursuant to a
requirement made under section 19.

excluded provisions means section 12A and Division 2 of Part 2.

expenses, in relation to an investigation under Division 1 of Part 3,
includes costs and expenses incurred in relation to a proceeding
begun under section 50 as a result of the investigation.

fail means refuse or fail.

foreign country means:
(a) anexterna Territory to which this Act does not apply; or
(b) acountry outside Australiaand the external Territories; or
(c) apart of such acountry.

FRC means the Financial Reporting Council.

give has:
(a) in relation to a document—a meaning affected by section 86;
and

(b) inrelation to information—a meaning affected by section 6.

hearing, in this section and Part 3, means a hearing before ASIC
and, in sections 52, 54, 55 and 56, includes a part of such a
hearing.

House means a House of the Parliament.
information has a meaning affected by section 6.

international accounting standards means accounting standards
made by:
(a) the Board of the International Accounting Standards
Committee; or

(b) another body specified by the regulations.

8
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Section 5

investigate, in relation to ASIC, means investigate in the course of
performing or exercising any of ASIC’ s functions and powers.

meeting means:
(@) in Part 4—ameeting of ASIC;
(b) in Part 9—ameeting of CASAC;
(¢) inPart 11—ameeting of the Disciplinary Board.

member means:

(@) exceptin Division 2 of Part 4, in Part 9, 10, 11, 12 or 14, or
in relation to a Division, CASAC, the Panel, the Disciplinary
Board, the FRC, the AASB or the Parliamentary
Committee—a member of ASIC; and

(b) inPart 9 or inrelation to CASAC—a member of CASAC;
and

(c) inPart 10 or in relation to the Panel—a member of the Panel;
and

(d) inPart 11 or in relation to the Disciplinary Board—the
Chairperson or any other member of the Disciplinary Board;
and

(e) in relation to the FRC—a member of the FRC; and

(ea) inrelation to the AASB—a member of the AASB; and

(f) inPart 14 or in relation to the Parliamentary Committee—a

member of the Parliamentary Committee.

officer, in relation to abody corporate, includes:
() adirector, secretary, executive officer or employee of the
body; and
(b) areceiver, or areceiver and manager, of property of the
body; and
(ba) an administrator of the body; and
(bb) an administrator of a deed of company arrangement executed
by the body; and
(c) an officia manager, or adeputy official manager, of the
body; and
(d) aliquidator, or aprovisiona liquidator, of the body; and
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Division 4 Interpretation

Section 5

(e) atrustee or other person administering a compromise or
arrangement made between the body and any other person or
persons.

Panel means the Corporations and Securities Panel.

Panel proceedings means proceedings before the Panel on:

(a) an application made to the Panel under the Corporations Act;
or

(b) areference of adecision to the Panel for review under the
Corporations Act.

Parliamentary Committee means the Parliamentary Joint
Committee on Corporations and Securities.

power includes an authority.
prescribed means prescribed by this Act or the regulations.
President means the President of the Panel.

proceeding means:
() aproceedingin acourt; or
(b) aproceeding or hearing before, or an examination by or
before, atribunal;

whether the proceeding, hearing or examination is of acivil,
administrative, criminal, disciplinary or other nature.

produce, except in Part 3, includes permit access to.

property means any legal or equitable estate or interest (whether
present or future and whether vested or contingent) in real or
personal property of any description and includes athing in action
and money.

record, in relation to an examination, means the whole or a part of
arecord made under section 24 of statements made at the
examination.

regulations means regul ations made under this Act.

report includes an interim report.
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Section 5

staff member means:

(@) amember of the staff referred to in subsection 120(1) or a
person employed under subsection 120(3); or

(b) aperson engaged under subsection 121(1); or

(c) any of the officers, employees and persons who under
section 122 are to assist ASIC.

statement, in relation to an examination, includes a question asked,
an answer given, and any other comment or remark made, at the
examination.

superannuation benefits includes:
(@) benefits in the nature of superannuation benefits; and

(b) benefits similar to benefits provided under the
Superannuation Act 1976; and

(c) benefits similar to the benefits provided under the
Superannuation Act 1990.

Territory means:
(@) the Capital Territory; or
(b) the Northern Territory; or
(c) anexternal Territory to which this Act applies,

and, when used in a geographical sense, includes the coastal sea of
the Territory.

this Act includes the regulations.

tribunal means:
(@) atribunal in Australia; or

(b) any other body, authority or person in Australia having
power, by law or by consent of parties, to hear, receive or
examine evidence.

trust money means money ASIC receives or holds on trust.

witness:
(a) in relation to ahearing before ASIC, means a person
appearing at the hearing to give evidence; or
(b) inrelation to Panel proceedings, means a person appearing in
the proceedings to give evidence.
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Division 4 Interpretation

Section 5A

written record, in relation to an examination, means:
(@) arecord of the examination:
(i) that is made in writing; or
(ii) asreduced to writing; or
(b) apart of such arecord.

(2) Subject to this Act, an expression has the same meaning in this Act
asin the Corporations Act.

(3) Except so far asthe contrary intention appearsin this Act, Parts 1.2
and 1.3 of the Corporations Act apply for the purposes of this Act
asif the provisions of this Act were provisions of that Act.

5A Application of Acts|nterpretation Act 1901

(1) The Acts Interpretation Act 1901 asin force on 1 November 2000
appliesto thisAct.

(2) Amendments of the Acts Interpretation Act 1901 made after
1 November 2000 do not apply to this Act.

6 Giving information

A reference in this Act to giving information includes a reference
to:

(a) explaining or stating a matter; or

(b) identifying a person, matter or thing; or
(c) disclosing information; or

(d) answering a question.
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Australian Securities and Investments Commission and consumer protection in relation
to financial services Part 2
Australian Securities and Investments Commission Division 1

Section 8

Part 2—Australian Securities and I nvestments
Commission and consumer protection in
relation to financial services

Division 1—Australian Securities and | nvestments
Commission

8 ASIC isabody corporate
ASIC:
(a) isabody corporate, with perpetual succession; and
(b) has acommon seal; and
(c) may acquire, hold and dispose of real and personal property;
and
(d) may sue and be sued in its corporate name.

Notel:  ASIC wasestablished by section 7 of the Australian Securities and
I nvestments Commission Act 1989 and is continued in existence by
section 261 of this Act.

Note2:  The Commonwealth Authorities and Companies Act 1997 applies to
ASIC. That Act deals with matters relating to Commonwealth
authorities, including reporting and accountability, banking and
investment, and conduct of officers.

9 Membership
(1) ASICisto consist of not fewer than 3 nor more than 8 members.

(2) The Governor-General appoints the members on the nomination of
the Minister.

(3) Atleast 3 of the members must be appointed as full-time members
and each of the remaining members (if any) may be appointed as a
full-time member or as a part-time member.

(4) The Minister isto nominate a person as a member only if the
Minister is satisfied that the person is qualified for appointment by
virtue of hisor her knowledge of, or experience in, one or more of
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Part 2 Australian Securities and Investments Commission and consumer protection in
relation to financial services
Division 1 Australian Securities and I nvestments Commission

Section 10

the following fields, namely, business, the administration of
companies, the financial markets, law, economics and accounting.

(5) The performance of ASIC’ s functions or the exercise of ASIC's
powersis not affected by reason only that the number of members,
or the number of full-time members, islessthan 3 unless a
continuous period of 3 months has elapsed since the number of
members, or the number of full-time members, as the case may be,
fell below 3.

(6) For the purposes of subsection (5), an acting member is taken to be
amember.

10 Chairperson and Deputy Chairperson

The Governor-General isto appoint as Chairperson of ASIC a
person who is, or isto be, afull-time member and may appoint as
Deputy Chairperson of ASIC a person (other than the Chairperson)
who is, or isto be, afull-time member.

Note: For the manner in which the Chairperson and Deputy Chairperson

may be referred to, see section 18B of the Acts Interpretation Act
1901.

11 Corporationslegidation functions and powersand other
functions and power s conferred by the States and
Territories

(1) ASIC has such functions and powers as are conferred on it by or
under the corporations legislation (other than the excluded
provisions).

(2) ASIC dso hasthe following functions:

(a) to provide such staff and support facilities to the Panel, the
Disciplinary Board and the Review Board as are necessary or
desirable for the performance and exercise by the Panel, the
Disciplinary Board and the Review Board of their respective
functions and powers;

(b) to advise the Minister about any changes to the corporations
legislation (other than the excluded provisions) that, in
ASIC’ s opinion, are needed to overcome, or would assist in
overcoming, any problems that ASIC has encountered in the
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Australian Securities and Investments Commission and consumer protection in relation
to financial services Part 2
Australian Securities and Investments Commission Division 1

Section 11

course of performing or exercising any of its functions and
powers.

(3) ASIC may, on itsown initiative or when requested by the Minister,
advise the Minister, and make to the Minister such
recommendations as it thinks fit, about any matter of akind
referred to in section 148.

(4) ASIC has power to do whatever is necessary for or in connection
with, or reasonably incidenta to, the performance of its functions.

(6) Subject to this Act, ASIC has the general administration of this
Act.

(8) ASIC may, with the consent of the Minister, enter into an
agreement or arrangement with a State or Territory for the
performance of functions or the exercise of powers by ASIC as an
agent of the State or Territory.

(9) ASIC has such functions and powers as are referred to in such an
agreement or arrangement. However, ASIC is not under aduty to
perform such functions or exercise such powers.

(9A) ASIC may have functions or powers conferred on it by or under a
law of a State or Territory if:

(a) that law providesfor, or relatesto, the repeal, amendment or
termination (however described) of the operation of, any of
the replaced legislation within the meaning of item 22 of
Schedule 8 to the Financial Sector Reform (Amendments and
Transitional Provisions) Act (No. 1) 1999; and

(b) the conferral of the powers or functionsisin accordance
with:

(i) provisions of an agreement entered into by the
Commonwealth and the State or Territory, being
provisions approved by the Minister for the purposes of
this subsection; or

(ii) an approval given by the Minister for the purposes of
this subsection.
ASIC has the functions and powers so conferred by that law.
However, ASIC is not under a duty to perform such functions or
exercise such powers.
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Section 12
(9B) ASIC isnot subject to any directions of the Minister in relation to:
(a) entering an agreement under subsection 11(8); or
(b) performing functions or exercising powers referred toin
subsection 11(9); or
(c) performing functions or exercising powers conferred under
subsection 11(9A).

12 Directions by Minister

(1) The Minister may give ASIC awritten direction about policiesit
should pursue, or prioritiesit should follow, in performing or
exercising any of its functions or powers under the corporations
legidation (other than the excluded provisions).

(2) The Minister must not give a direction under subsection (1) unless
he or she has:
(a) notified ASIC in writing that he or she is considering giving
the direction; and
(b) given the Chairperson an adequate opportunity to discuss
with the Minister the need for the proposed direction.

(3) The Minister must not give a direction under subsection (1) about a
particular case.

(4) ASIC must comply with a direction under subsection (1).

(5) The Minister must cause a copy of an instrument under
subsection (1):
(a) to be published in the Gazette within 21 days after the
instrument is made; and
(b) to belaid before each House of the Parliament within 15
sitting days of that House after the publication;
but failure of the Minister to do so does not affect the instrument’s
validity.

12A Other functionsand powers

(1) ASIC hasthe functions and powers that are conferred on it by or
under Division 2 of Part 2 of this Act and by or under the following
Acts:
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Australian Securities and Investments Commission Division 1

Section 12A

(a) thelnsurance Act 1973;

(b) the Insurance (Agents and Brokers) Act 1984;

(c) thelnsurance Contracts Act 1984;

(d) the Superannuation (Resolution of Complaints) Act 1993;
(e) the Life Insurance Act 1995;

(f) the Retirement Savings Accounts Act 1997;

(9) the Superannuation Industry (Supervision) Act 1993.

(2) ASIC hasthe function of monitoring and promoting market
integrity and consumer protection in relation to the Australian
financia system.

(3) ASIC has the function of monitoring and promoting market
integrity and consumer protection in relation to the payments
system by:

(a) promoting the adoption of approved industry standards and
codes of practice; and
(b) promoting the protection of consumer interests; and

(c) promoting community awareness of payments system issues;
and
(d) promoting sound customer-banker relationships, including
through:
(i) monitoring the operation of industry standards and
codes of practice; and
(if) monitoring compliance with such standards and codes.

(4) Subsections (2) and (3) confer functions and powers to the extent
to which they are not in excess of the legislative power of the
Commonwealth.

(5) ASIC may:

(a) advisethe Minister about any changesto alaw listed in
subsection (1) that ASIC thinks are needed to help overcome
any problems that ASIC has encountered in the course of
performing its functions or exercising any of its powers
under that law; and

(b) advise the Minister and make such recommendations as it
thinks fit about any matter relating to its functionsin
subsections (2) and (3).
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Section 12A

(6) ASIC has power to do whatever is necessary for or in connection
with, or reasonably incidental to, the performance of its functions.
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to financial services Part 2

Unconscionable conduct and consumer protection in relation to financial
services Division 2

Section 12AA

Division 2—Unconscionable conduct and consumer
protection in relation to financial
services

Subdivision A—Application

12AA Constitutional operation of Division

(1) Without prejudiceto its effect apart from this section, this Division
also has effect as provided by this section.

(2) ThisDivision has, by force of this subsection, the effect it would
haveif:
() referencesin this Division to trade or commerce were, by
express provision, confined to trade or commerce:
(i) between Australia and places outside Australia; or
(ii) among the States; or
(iii) within a Territory, between a State and a Territory or
between 2 Territories; or
(iv) by way of the supply of services to the Commonwealth
or an authority or instrumentality of the
Commonwealth; and
(b) section 12DJwere, by express provision, confined in its
operation to engaging in conduct to the extent to which the
conduct takes place in the course of or in relation to:
(i) trade or commerce between Australia and places outside
Australia; or
(ii) trade or commerce among the States; or
(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or
(iv) the supply of servicesto the Commonwealth or an
authority or instrumentality of the Commonwealth; and
(c) referencein Subdivision E (sections 12EA to 12ED) to a
contract for the supply of services or to the supply of services
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Section 12AA

were, by express provision, confined to a contract made, or to
the supply of services:
(i) inthe course of, or in relation to, trade or commerce
between Australia and places outside Australia; or
(ii) inthe course of, or in relation to, trade or commerce
among the States; or

(iii) inthe course of, or inrelation to, trade or commerce
within a Territory, between a State and a Territory or
between 2 Territories; and

(d) referencesin this Division to a corporation, except a
reference in section 12BA, included areference to a person
other than a corporation.

(3) Inaddition to the effect that this Division has as provided by
subsection (2), the provisions of Subdivision C (sections 12CA to
12CB) and Subdivision D (sections 12DA to 12DN) have, by force
of this subsection, the effect they would have if:

(a) those provisionswere, by express provision, confined in their
operation to engaging in conduct to the extent to which the
conduct involves the use of postal, telegraphic or telephonic
services or takes placein aradio or television broadcast; and

(b) referencesin those provisions to a corporation included a
reference to a person other than a corporation.

(4) Inaddition to the effect that this Division has as provided by
subsections (2) and (3), the provisions of Subdivision C
(sections 12CA and 12CB) and Subdivision D (sections 12DA to
12DN) also have, by force of this subsection, the effect they would
haveif:
(a) those provisions were, by express provision, confined in their
operation to engaging in conduct in a Territory; and
(b) referencesin those provisionsto athing done by a
corporation in trade or commerce included areferenceto a
thing done in the course of the promotional activities of a
professional person.

20

Australian Securities and Investments Commission Act 2001 No. 51, 2001



Australian Securities and Investments Commission and consumer protection in relation

to financial services Part 2
Unconscionable conduct and consumer protection in relation to financial
services Division 2

Section 12AC

12AC Division extendsto some conduct outside Australia

(D)

)

©)

(4)

This Division extends to the engaging in conduct outside Australia
by:
(a) bodies corporate incorporated or carrying on business within
Australia; or
(b) Australian citizens; or
(c) personsordinarily resident within Australia.

If aclaim under section 12GF is made in a proceeding, a person
may rely at a hearing in respect of that proceeding on conduct to
which a provision of this Division extends because of
subsection (1) of this section only if the Minister consentsin
writing to the reliance.

A person other than the Minister or ASIC may apply to the Court
for an order under subsection 12GM (1) or (2) in a proceeding in
respect of conduct to which a provision of this Division extends
because of subsection (1) of this section only if the Minister
consents in writing to the application.

The Minister must give a consent under subsection (2) or (3) in
respect of a proceeding unless, in the Minister’s opinion:

(a) thelaw of the country in which the conduct concerned was
engaged in required or specifically authorised the engaging in
of the conduct; and

(b) itisnotinthe national interest to give the consent.

12AD Application of Division to Commonwealth and

(1)

)

Commonwealth authorities

Subject to this section, this Division binds the Crown in right of the
Commonwealth in so far asthe Crown in right of the
Commonwealth carries on a business, either directly or by an
authority of the Commonwealth.

Subject to subsections (3), (4), (5) and (6), this Division applies as
if:
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Section 12AE

() the Commonwealth, in so far asit carries on a business
otherwise than by an authority of the Commonwealth; and
(b) each authority of the Commonwealth (whether or not acting
as an agent of the Crown in right of the Commonwealth) in
so far asit carries on a business;
were a corporation.

(3) Nothing in this Division makes the Crown in right of the
Commonwealth liable to a pecuniary penalty or to be prosecuted
for an offence.

(4) The protection in subsection (3) does not apply to an authority of
the Commonweal th.

(5) For the purposes of this section, the following transactions do not
amount to carrying on a business:

(a) atransaction involving only personswho are al acting for
the Crown in right of the Commonwealth (and none of whom
is an authority of the Commonwealth);

(b) atransaction involving only persons who are al acting for
the same authority of the Commonwealth;

(c) atransaction involving only the Crown in right of the
Commonwealth and one or more non-commercia authorities
of the Commonwealth;

(d) atransaction involving only non-commercial authorities of
the Commonweal th.

(6) Subsection (5) does not limit the things that do not amount to
carrying on a business for the purposes of this section.

(7) For the purposes of this section, an authority of the Commonwealth
is non-commercial if:

(a) itisconsgtituted by only one person; and
(b) itisneither atrading corporation nor afinancial corporation.

12AE Saving of other laws and remedies

(1) Except as provided by subsection (2), Subdivision D
(sections 12DA to 12DN) and Subdivision E (sections 12EA to
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Section 12BA

12ED) are not intended to exclude or limit the concurrent operation
of any law of a State or Territory.

(2) If:

(a) anact or omission of aperson is both an offence against
section 12GB and an offence under the law of a State or
Territory; and

(b) the person is convicted of either of those offences;

the person is not liable to be convicted of the other of those
offences.

(3) Except as expressly provided by Subdivision D (sections 12DA to
12DN) or Subdivision E (sections 12EA to 12ED), nothing in those
Subdivisionsis taken to limit, restrict or otherwise affect any right
or remedy a person would have had if that Subdivision had not
been enacted.

(4) ThisDivision does not affect the operation of:

(a) thelaw relating to restraint of trade in so far asthat law is
capable of operating concurrently with this Division; or

(b) thelaw relating to breaches of confidence;

but nothing in the law referred to in paragraph (a) or (b) affects the
interpretation of this Division.

Subdivision B—Interpretation

12BA Interpretation
(1) InthisDivision, unless the contrary intention appears:
acquire, in relation to services, includes accept.
acquisition of services has the meaning given by section 12BD.

authority, in relation to a State or Territory (including an external
Territory), means:
(8) abody corporate established for a purpose of the State or the
Territory by or under alaw of the State or Territory; or
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(b) anincorporated company in which the State or the Territory,
or abody corporate referred to in paragraph (a), has a
controlling interest.

authority of the Commonwealth means:

(a) abody corporate established for a purpose of the
Commonwealth by or under alaw of the Commonwealth or a
law of a Territory; or

(b) anincorporated company in which the Commonwealth, or a
body corporate referred to in paragraph (&), has a controlling
interest.

business includes a business not carried on for profit.
conduct has the meaning given by subsection (2).
consumer has the meaning given by section 12BC.
contract has the meaning given by section 12BE.

corporation means a body corporate that:
(a) isaforeign corporation; or
(b) isatrading corporation formed within the limits of Australia
or isafinancial corporation so formed; or
(c) isincorporated in a Territory; or
(d) isthe holding company of abody corporate of akind referred
to in paragraph (@), (b) or (c).
covenant means a covenant (including a promise not under seal)
annexed to or running with an estate or interest in land (whether at

law or in equity and whether or not for the benefit of other land)
and proposed covenant has a corresponding meaning.

engage in conduct has the meaning given by subsection (2).

Family Court Judge means a Judge of the Family Court (including
the Chief Judge, the Deputy Chief Judge, a Judge Administrator or
a Senior Judge).

financial corporation:
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(@ meansafinancia corporation within the meaning of
paragraph 51(xx) of the Constitution; and

(b) includes abody corporate that carries on asits sole or
principal business the business of:

(i) banking (other than State banking not extending beyond
the limits of the State concerned); or

(ii) insurance (other than State insurance not extending
beyond the limits of the State concerned).

financial product means:

(@) afacility for taking money on deposit (otherwise than as
part-payment for identified services) made available in the
course of conducting a banking business within the meaning
of the Banking Act 1959; or

(b) asecurity; or
(c) afutures contract; or

(d) acontract of insurance (including alife policy or asinking
fund policy within the meaning of the Life Insurance Act
1995); or

(e) aretirement savings account within the meaning of the
Retirement Savings Accounts Act 1997; or

(f) asuperannuation interest within the meaning of the
Superannuation Industry (Supervision) Act 1993;

but does not include aforeign exchange contract.

financial service means a service that:
(a) consists of providing afinancial product; or
(b) isotherwise supplied in relation to afinancia product.

foreign corporation means aforeign corporation within the
meaning of paragraph 51(xx) of the Constitution and includes a
body corporate that isincorporated in an external Territory.

misleading has the meaning given by section 12BB.
price includes a charge of any description.

provision, in relation to an understanding, means any matter
forming part of the understanding.
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re-supply of services has the meaning given by section 12BD.

send includes deliver, and sent and sender have corresponding
meanings.

services includes any rights (including rightsin relation to, and
interestsin, real or personal property), benefits, privileges or
facilities that are, or are to be, provided, granted or conferred in
trade or commerce but does not include:

() the supply of goods within the meaning of the Trade
Practices Act 1974; or

(b) the performance of work under a contract of service.

supply:
(a) includes provide, grant or confer when used asaverbin
relation to services; and

(b) has a corresponding meaning when used as a houn;
and supplied and supplier have corresponding meanings.

supply of services has the meaning given by section 12BD.

Territory means:
(a) aninternal Territory; or
(b) the Territory of Christmas Island; or
(c) the Territory of Cocos (Keeling) Islands.

the Court or the Federal Court means the Federal Court of
Australia

trade or commerce means trade or commerce within Australia or
between Australia and places outside Australia.

trading corporation means a trading corporation within the
meaning of paragraph 51(xx) of the Constitution.

unsolicited financial services means financial services supplied to
a person without any request made by the person or on the person’s
behalf.

(2) InthisDivision:
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(a) areferenceto engaging in conduct is areference to doing or

(b)

(©)

(d)

refusing to do any act, including:
(i) making, or giving effect to a provision of, a contract or
arrangement; or
(i) arriving at, or giving effect to a provision of, an
understanding; or
(iii) requiring the giving of, or giving, a covenant; and
areference to conduct, when that expression isused asa
noun otherwise than as mentioned in paragraph (a), isa
reference to doing or refusing to do any act, including:

(i) making, or giving effect to a provision of, a contract or
arrangement; or
(i) arriving at, or giving effect to a provision of, an
understanding; or
(iii) requiring the giving of, or giving, a covenant; and
areference to refusing to do an act includes areference to:
(i) refraining (otherwise than inadvertently) from doing
that act; or
(if) making it known that that act will not be done; and
areference to a person offering to do an act, or to do an act
on aparticular condition, includes a reference to the person
making it known that the person will accept applications,
offers or proposals for the person to do that act or to do that
act on that condition, as the case may be.

12BB Mideading representations

(1) For the purposes of section 12CB and Subdivision D

)

(sections 12DA to 12DN), if a corporation makes a representation
about a future matter (including the doing of, or the refusing to do,
any act) and the corporation does not have reasonable grounds for
making the representation, the representation is taken to be
misleading.

For the purpose of applying subsection (1) to a proceeding
concerning a representation made by a corporation about a future
matter, the corporation is taken not to have had reasonable grounds
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for making the representation unless it adduces evidence to the
contrary.

(3) Subsection (1) does not limit by implication the meaning of a
reference in this Division to:
() amidleading representation; or
(b) arepresentation that is misleading in amateria particular; or
(c) conduct that is misleading or is likely or liable to mislead.

12BC Consumers

(1) For the purposes of this Division, unless the contrary intention
appears, aperson is taken to have acquired particular financial
services as aconsumer if, and only if:

(@) the price of the services did not exceed the prescribed
amount; or

(b) if the price of the services exceeded the prescribed amount—
the services were of akind ordinarily acquired for personal,
domestic or household use; or

(c) if the services were acquired by a person within the meaning
of subsection (2) and the price of the services exceeded the
prescribed amount—the services were of akind ordinarily
acquired for business use.

(2) For the purposes of this Division, person includes:
(a) aperson or corporation employing fewer than 20 people; or
(b) if the person or corporation is engaged in the manufacture of
any goods—a person or corporation employing fewer than
100 people.

(3) For the purposes of subsection (1):
(a) the prescribed amount is:
(i) $40,000; or
(i) if agreater amount is prescribed for the purposes of this
paragraph—that greater amount; and
(b) subject to paragraph (c), the price of services purchased by a
person is taken to have been the amount paid or payable by
the person for the services; and
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(c) if aperson purchased services together with other property or
services, or with both other property and services, and a
specified price was not allocated to the servicesin the
contract under which they were purchased, the price of the
servicesis taken to have been:

(i)

(if)

(iii)

the price at which, at the time of the acquisition, the
person could have purchased the services from the
supplier without the other property or services; or

if, at the time of the acquisition, the services were only
available for purchase from the supplier together with
the other property or services but, at that time, services
of the kind acquired were available for purchase from
another supplier without other property or services—the
lowest price at which the person could, at that time,
reasonably have purchased services of that kind from
another supplier; or

if, at the time of the acquisition, services of the kind
acquired were not available for purchase from any
supplier except together with other property or
services—the value of the services at that time; and

(d) if aperson acquired services otherwise than by way of
purchase, the price of the servicesis taken to have been:

(i)

(i)

(iii)

the price at which, at the time of the acquisition, the
person could have purchased the services from the
supplier; or

if, at the time of the acquisition, the services were not
available for purchase from the supplier, or were
available only together with other property or services,
but, at that time, services of the kind acquired were
available for purchase from another supplier—the
lowest price at which the person could, at that time,
reasonably have purchased services of that kind from
another supplier; or

if services of the kind acquired were not available, at the
time of the acquisition, for purchase from any supplier,
or were not available except together with other
property or services—the value of the services at that
time; and
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(e) without limiting by implication the meaning of the
expression services in subsection 12BA(1), the obtaining of
credit by a person in connection with the person’s acquisition
of servicesistaken to be the acquisition by the person of a
service and any amount by which the amount paid or payable
by the person for the servicesis increased by reason of the
person’s so obtaining credit is taken to be paid or payable by
the person for that service.

(4) If itisaleged in aproceeding under this Division, or in any other
proceeding in respect of a matter arising under this Division, that a
person was a consumer in relation to particular services, it is
presumed that the person was a consumer in relation to those
services unless the contrary is established.

12BD Acquisition, supply and re-supply

In this Division, unless the contrary intention appears:
(a) areference to the supply or acquisition of servicesincludes a
reference to agreeing to supply or acquire services, and
(b) areference to the supply or acquisition of servicesincludes a
reference to the supply or acquisition of services together
with property or other services, or both; and
(c) areference to the re-supply of services (the original services)
acquired from a person (the original supplier) includes a
reference to:
(i) asupply of the origina servicesto another person in an
atered form or condition; and
(ii) asupply to another person of other servicesthat are
substantialy similar to the original services and could
not have been supplied if the original services had not
been acquired by the person who acquired them from
the original supplier.

12BE Application of Division in relation to leases and licences of
land and buildings

In this Division;
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(a) areferenceto acontract includes areference to alease of, or
alicencein respect of, land or abuilding or part of abuilding
(despite the express references in this Division to such leases
or licences); and

(b) areferenceto making or entering into a contract, in relation
to such alease or licence, is areference to granting or taking
the lease or licence.

Subdivision C—Unconscionable conduct

12CA Unconscionable conduct within the meaning of the unwritten
law of the Statesand Territories

(1) A corporation must not, in trade or commerce, engage in conduct
in relation to financial services if the conduct is unconscionable
within the meaning of the unwritten law, from time to time, of the
States and Territories.

(2) This section does not apply to conduct that is prohibited by
section 12CB.

12CB Unconscionable conduct

(1) A corporation must not, in trade or commerce, in connection with
the supply or possible supply of financial servicesto a person,
engage in conduct that is, in al the circumstances, unconscionable.

(2) Without limiting the matters to which the Court may have regard
for the purpose of determining whether a corporation has
contravened subsection (1) in connection with the supply or
possible supply of servicesto aperson (the consumer), the Court
may have regard to:

(a) therelative strengths of the bargaining positions of the
corporation and the consumer; and

(b) whether, asaresult of conduct engaged in by the corporation,
the consumer was required to comply with conditions that
were not reasonably necessary for the protection of the
legitimate interests of the corporation; and
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(c) whether the consumer was able to understand any documents
relating to the supply or possible supply of the services; and

(d) whether any undue influence or pressure was exerted on, or
any unfair tactics were used against, the consumer or a
person acting on behalf of the consumer by the corporation or
a person acting on behalf of the corporation in relation to the
supply or possible supply of the services; and

(e) the amount for which, and the circumstances under which,
the consumer could have acquired identical or equivalent
services from a person other than the corporation.

(3) A corporation is not taken for the purposes of this section to
engage in unconscionable conduct in connection with the supply or
possible supply of financial servicesto a person merely because the
corporation:

(a) instituteslegal proceedingsin relation to that supply or
possible supply; or

(b) refersadispute or claimin relation to that supply or possible
supply to arbitration.

(4) For the purpose of determining whether a corporation has
contravened subsection (1) in connection with the supply or
possible supply of financial servicesto a person:

(a) the Court must not have regard to any circumstances that
were not reasonably foreseeable at the time of the alleged
contravention; and

(b) the Court may have regard to conduct engaged in, or
circumstances existing, before the commencement of this
section.

(5) A referencein this section to financial servicesisareferenceto
financial services of akind ordinarily acquired for personal,
domestic or household use.
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Subdivision D—Consumer protection

12DA Mideading or deceptive conduct

(1) A corporation must not, in trade or commerce, engage in conduct
in relation to financial servicesthat is misleading or deceptive or is
likely to mislead or deceive.

(1A) This section does not apply to dealings in securities.

(2) Nothing in sections 12DB to 12DN limits by implication the
generality of subsection (1).

12DB False or misleading r epresentations

(1) A corporation must not, in trade or commerce, in connection with
the supply or possible supply of financial services, or in connection
with the promotion by any means of the supply or use of financial
services:

(a) falsely represent that services are of a particular standard,
quality, value or grade; or

(b) falsely represent that a particular person has agreed to
acquire services; or

(c) represent that services have sponsorship, approval,
performance characteristics, uses or benefits they do not
have; or

(d) represent that the corporation has a sponsorship, approval or
affiliation it does not have; or

(e) make afalse or misleading representation with respect to the
price of services; or

(f) make afalse or misleading representation concerning the
need for any services, or

(g) make afalse or mideading representation concerning the
existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy.

(2) This section does not apply to dealingsin securities.
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12DC Falserepresentations and other misleading or offensive

(D)

()

©)

conduct in relation to securitiesthat involve interestsin
land

A corporation must not, in trade or commerce, in connection with
the sale or grant, or the possible sale or grant, of a security that
consists of or includes an interest in land, or in connection with the
promotion by any means of the sale or grant of an interest in land:
() represent that the corporation has a sponsorship, approval or
affiliation it does not have; or
(b) make afalse or mideading representation concerning the
nature of the interest in the land, the price payable for the
security, the location of the land, the characteristics of the
land, the use to which the land is capable of being put or may
lawfully be put or the existence or availability of facilities
associated with the land; or

(c) offer gifts, prizes or other free items with the intention of not
providing them or of not providing them as offered.

A corporation must not use physical force or undue harassment or
coercion in connection with the sale or grant, or the possible sale or
grant, of a security that consists of or includes an interest in land or
the payment for an interest in land.

In this section:

interest, in relation to land, means:

(a) alegal or equitable estate or interest in the land; or

(b) aright of occupancy of the land, or of abuilding or part of a
building erected on the land, arising by virtue of the holding
of shares, or by virtue of a contract to purchase shares, in an
incorporated company that owns the land or building; or

(c) aright, power or privilege over, or in connection with, the
land.

12DD Cash priceto be stated in certain circumstances

(D)

A corporation must not, in trade or commerce, in connection with:
(a) the supply or possible supply of financia services; or
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(b) the promotion by any means of the supply or use of financial
Services,
make a representation about an amount that, if paid, would
constitute a part of the consideration for the supply of the services
unless the corporation also specifies the cash price for the services.

(2) This section does not apply to dealings in securities.

12DE Offering giftsand prizes

A corporation must not, in trade or commerce, in connection with:
(a) the supply or possible supply of financia services; or
(b) the promotion by any means of the supply or use of financial
services;
offer gifts, prizes or other free items with the intention of not
providing them, or of not providing them as offered.

12DF Certain misleading conduct in relation to financial services

A corporation must not, in trade or commerce, engage in conduct
that isliable to mislead the public as to the nature, the
characteristics, the suitability for their purpose or the quantity of
any financial services.

12DG Bait advertising

(1) A corporation must not, in trade or commerce, advertise financia
services for supply at a specified price, if there are reasonable
grounds, of which the corporation is aware or ought reasonably to
be aware, for believing that the corporation will not be able to offer
for supply those services at that price:

(a) for aperiodthatis; and

(b) in quantitiesthat are;
reasonable having regard to the nature of the market in which the
corporation carries on business and the nature of the advertisement.

(2) A corporation that has, in trade or commerce, advertised financial
services for supply at a specified price must offer such services for
supply at that price:
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©)

(a) for aperiodthatis; and

(b) in quantitiesthat are;
reasonable having regard to the nature of the market in which the
corporation carries on business and the nature of the advertisement.

In a prosecution of a corporation under Subdivision G

(sections 12GA to 12GO) in relation to afailure to offer financial
services to a person (the customer) in accordance with
subsection (2), it is a defence if the corporation establishes that:

(a) it offered to supply, or to procure another person to supply,
services of the kind advertised to the customer within a
reasonable time, in a reasonable quantity and at the
advertised price; or

(b) it offered to supply immediately, or to procure another person
to supply within a reasonable time, equivalent servicesto the
customer in a reasonable quantity and at the price at which
the first-mentioned services were advertised;

and, in either case, if the offer was accepted by the customer, the

corporation has so supplied, or procured ancther person to supply,
services.

12DH Referral sdlling

A corporation must not, in trade or commerce, induce a consumer
to acquire financial services by representing that the consumer will,
after the contract to acquire the services is made, receive arebate,
commission or other benefit in return for:
(a) giving the corporation the names of prospective customers;
or
(b) otherwise assisting the corporation to supply financial
Services to other consumers;
if receipt of the rebate, commission or other benefit is contingent
onh an event occurring after that contract is made.
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12DI Accepting payment without intending or being able to supply
asordered

A corporation must not, in trade or commerce, accept payment or
other consideration for financial servicesif, at the time of the
acceptance:
(a) the corporation intends:
(i) not to supply the services; or
(i) to supply services materialy different from the services
in respect of which the payment or other consideration
is accepted; or
(b) there are reasonable grounds, of which the corporationis
aware or ought reasonably to be aware, for believing that the
corporation will not be able to supply the services within the
period specified by the corporation or, if no period is
specified, within areasonable time.

12DJ Harassment and coercion

A corporation must not use physical force, or undue harassment or
coercion, in connection with:
(a) the supply or possible supply of financial servicesto a
consumer; or
(b) the payment for financial services by aconsumer.

12DK Pyramid selling of securities

(1) A corporation contravenes this section if:

(a) the corporation isthe promoter of, or (if there are more than
one) one of the promoters of, or is a participant in, atrading
scheme to which this section applies; and

(b) aperson who isa participant in that trading scheme, or has
applied or been invited to become a participant in that trading
scheme, makes any payment to or for the benefit of the
corporation; and

(c) the person isinduced to make the payment because the
prospect is held out to him or her of receiving payments or
other benefitsin respect of the introduction (whether by
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himself or herself or by another person) of other persons who
become participants in that trading scheme.

(2) A corporation also contravenes this section if:

(a) the corporation isthe promoter of, or (if there are more than
one) one of the promoters of, isaparticipant in, or is
otherwise acting in accordance with, a trading scheme to
which this section applies; and

(b) the corporation, by holding out to any person the prospect of
receiving payments or other benefits in respect of the
introduction (whether by himself or herself or by another
person) of other persons who become participantsin that
trading scheme, attempts to induce that person:

(i) if heor sheisalready aparticipant in that trading
scheme, to make any payment to or for the benefit of the
promoter or any of the promoters or to or for the benefit
of a participant in that trading scheme; or

(ii) if he or sheisnot already a participant in that trading
scheme, to become such a participant and to make a
payment of a kind mentioned in subparagraph (i).

(3) A corporation also contravenes this section if the corporation
promotes, or takes part in the promotion of, a scheme under which:
(a) apayment isto be made by a person who participates, or who
has applied or been invited to participate, in the schemeto or
for the benefit of the corporation or another person who takes
part in the promotion of the scheme or to or for the benefit of
another person who participates in the scheme; and

(b) the inducement for making the payment is the holding out to
the person who makes or is to make the payment the prospect
of receiving payments from other persons who may
participate in the scheme.

(4) For the purposes of subsection (1), (2) or (3):

(a) aprospect of akind mentioned in that subsection is taken to
be held out to a person whether it is held out so asto confer
on him or her alegally enforceable right or not; and

(b) in determining whether an inducement or attempt to induce is
made by holding out a prospect of akind mentioned in that
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subsection, it is sufficient if a prospect of that kind
constitutes or would constitute a substantial part of the
inducement; and

(c) any reference to the making of a payment to or for the benefit
of a person includes areference to the making of a payment
partly to or for the benefit of that person and partly to or for
the benefit of one or more other persons.

(5) For the purposes of this section, a schemeis atrading scheme to
which this section appliesif the scheme includes the following
elements:

(a) securities are to be provided by the person promoting the
scheme (the promoter) or, in the case of a scheme promoted
by 2 or more persons acting in concert (the promoters), are to
be provided by one or more of those persons; and

(b) the securities so provided are to be supplied to or for other
persons under transactions arranged or effected by persons
who participate in the scheme (each of whom isin this
section referred to as a participant), being persons not all of
whom are promoters.

(6) For the purposes of subsection (5):

(a) aschemeistaken to include the element referred to in
paragraph (5)(b) whether a participant who is not a promoter
actsin relation to a transaction referred to in that paragraph
in the capacity of an employee or agent of the promoter or of
one of the promoters or in any other capacity; and

(b) ascheme includes any arrangements made in connection with
the carrying on of a business, whether those arrangements are
made or recorded wholly or partly in writing or not; and

(c) areferenceto the provision of a security by a person includes
areference to the provision of a security under arrangements
to which that person is a party.

12DL Unsolicited debit cards

(1) A corporation must not send a person:

(@) adehit card that allows access to an account that isa
financial product; or
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(b) an article that may be used as a debit card of that kind;
except in accordance with subsection (2).

(2) A corporation may send the person the card:

(a) in pursuance of arequest in writing by the person who will
be under aliability to the person who issued the card in
respect of the use of the card; or

(b) inrenewal or replacement of, or in substitution for:

(i) acard of the same kind previously sent to the
first-mentioned person in pursuance of arequest in
writing by the person who was under aliability to the
person who issued the card previously so sent in respect
of the use of that card; or

(if) acard of the same kind previously sent to the
first-mentioned person and used for a purpose for which
it was intended to be used.

(3) Subsection (1) applies only in relation to the sending of a card by
or on behalf of the person who issued the card.

(4) A corporation must not take any action that enables a person who
has a credit card to use the card as a debit card except in
accordance with arequest in writing by the person.

(5) Inthissection:
article includes atoken, card or document.

credit card means:
(@) any article of akind commonly known as a credit card; or

(b) any similar article intended for use in obtaining cash, goods
or services on credit;
and includes any article of akind that persons carrying on business
commonly issue to their customers or prospective customers for
use in obtaining goods or services from those persons on credit.

debit card means an article intended for use by a person in
obtaining access to an account that is:
(@) held by the person for the purpose of withdrawing or
depositing cash or obtaining goods or services; and
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(b) afinancial product.

12DM Assertion of right to payment for unsolicited financial

(D

)

©)

(4)

services

A corporation must not, in trade or commerce, assert aright to
payment from a person for unsolicited financial services unless the
corporation has reasonable cause to believe that thereis aright to
payment.

For the purposes of this section, a corporation is taken to assert a
right to a payment from a person for unsolicited financial services
if the corporation:

(@) makes ademand for the payment or asserts a present or
prospective right to the payment; or

(b) threatensto bring any legal proceedings with aview to
obtaining the payment; or

(c) places, or causes to be placed, the name of the person on a
list of defaulters or debtors, or threatens to do so, with aview
to obtaining the payment; or

(d) invokes, or causesto be invoked, any other collection
procedure, or threatens to do so, with a view to obtaining the
payment; or

(e) sendsany invoice or other document stating the amount of
the payment or setting out the price of the services and not
stating as prominently (or more prominently) that no claimis
made to the payment or to payment of the price.

For the purposes of this section, an invoice or other document
purporting to have been sent by or on behalf of acorporation is
taken to have been sent by that corporation unless the contrary is
established.

In aproceeding against a corporation in respect of a contravention
of this section, the burden lies on the corporation of proving that
the corporation had reasonable cause to believe that there was a
right to payment.

Australian Securities and |nvestments Commission Act 2001 No. 51, 2001 41



Part 2 Australian Securities and Investments Commission and consumer protection in
relation to financia services

Division 2 Unconscionable conduct and consumer protection in relation to financial
services

Section 12DN

12DN Application of provisions of Division to prescribed
information providers

(1) Nothing in section 12DA, 12DB, 12DC or 12DF appliesto a
prescribed publication of matter by a prescribed information
provider, other than:

() apublication of matter in connection with:
(i) thesupply or possible supply of financial services; or

(ii) thesaleor grant, or possible sale or grant, of securities
that consist of, or include, interestsin land; or

(iii) the promotion by any means of the supply or use of
financial services; or

(iv) the promotion by any means of the sale or grant of
securitiesthat consist of, or include, interestsin land;

if:

(v) the services wererelevant services, or the interestsin
land were relevant interests in land, as the case may be,
in relation to the prescribed information provider; or

(vi) the publication was made on behalf of, or pursuant to a
contract, arrangement or understanding with:

(A) aperson who supplies financial services of that
kind, or who sells or grants securities of that
kind; or

(B) abody corporate that isrelated to a body
corporate that supplies financial services of that
kind, or that sells or grants securities of that
kind; or

(b) apublication of an advertisement.

(2) For the purposes of this section, a publication by a prescribed
information provider is a prescribed publication if:

(a) inany case—the publication was made by the prescribed
information provider in the course of carrying on a business
of providing information; or

(b) inthe case of aperson who is a prescribed information
provider by virtue of paragraph (a), (b) or (c) of the definition
of prescribed information provider in subsection (3)
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(whether or not the person is aso a prescribed information
provider by virtue of another operation of that definition)—
the publication was by way of aradio or television broadcast
by the prescribed information provider.

(3) Inthissection:

prescribed information provider means a person who carries on a
business of providing information and, without limiting the
generality of the foregoing, includes:
(a) the holder of alicence granted under the Broadcasting
Services Act 1992; and
(b) aperson who isthe provider of a broadcasting service under
aclass licence under that Act; and
(c) the holder of alicence continued in force by subsection 5(1)
of the Broadcasting Services (Transitional Provisions and
Conseguential Amendments) Act 1992; and
(d) the Australian Broadcasting Corporation; and
(e) the Specia Broadcasting Service Corporation.

relevant financial services, in relation to a prescribed information
provider, means financial services of akind supplied by the
prescribed information provider or, if the prescribed information
provider is abody corporate, by abody corporate that is related to
the prescribed information provider.

relevant interestsin land, in relation to a prescribed information
provider, meansinterestsin land, being interests of akind sold or
granted by the prescribed information provider or, if the prescribed
information provider is abody corporate, by abody corporate that
isrelated to the prescribed information provider.

Subdivision E—Conditions and warrantiesin consumer
transactions

12EA Conflict of laws
If:

Australian Securities and |nvestments Commission Act 2001 No. 51, 2001 43



Part 2 Australian Securities and Investments Commission and consumer protection in
relation to financia services

Division 2 Unconscionable conduct and consumer protection in relation to financial
services

Section 12EB

(a) the proper law of a contract for the supply by a corporation of
financial servicesto a consumer would, but for aterm that it
should be the law of some other country or aterm to the like
effect, be the law of any part of Australia; or

(b) acontract for the supply by a corporation of financial
services to a consumer contains a term that purports to
substitute, or has the effect of substituting, provisions of the
law of some other country, or of a State or Territory, for al
or any of the provisions of this Subdivision (sections 12EA to
12ED);

this Subdivision applies to the contract notwithstanding that term.

12EB Application of provisions not to be excluded or modified

(1) A term of acontract (including aterm that is not set out in the
contract but is incorporated in the contract by another term of the
contract) isvoid if it purportsto exclude, restrict or modify or has
the effect of excluding, restricting or modifying:

(a) the application of al or any of the provisions of this
Subdivision (sections 12EA to 12ED); or

(b) the exercise of aright conferred by such a provision; or

(c) any liahility of the corporation for breach of a condition or
warranty implied by such aprovision.

(2) A term of acontract is not taken to exclude, restrict or modify the
application of aprovision of this Subdivision unless the term does
so expressly or isinconsistent with that provision.

12EC Limitation of liability for breach of certain conditions or
warranties

(1) Subject to this section, aterm of a contract for the supply by a
corporation of financial services other than services of akind
ordinarily acquired for personal, domestic or household useis not
void under section 12EB merely because the term limits the
liability of the corporation for a breach of a condition or warranty
to:

(a) the supplying of the services again; or
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(b) the payment of the cost of having the services supplied again.

(2) Subsection (1) does not apply in relation to aterm of a contract if
the person to whom the services were supplied establishes that it is
not fair or reasonable for the corporation to rely on that term of the
contract.

(3) Indetermining for the purposes of subsection (2) whether or not
reliance on aterm of a contract isfair or reasonable, a court must
have regard to all the circumstances of the case and, in particular,
to the following matters:

(a) the strength of the bargaining positions of the corporation
and the person to whom the services were supplied (the
buyer) relative to each other, taking into account, among
other things, the availability of equivalent services and
suitable alternative sources of supply;

(b) whether the buyer received an inducement to agree to the
term or, in agreeing to the term, had an opportunity to
acquire the services or equivalent services from any source of
supply under a contract that did not include that term;

(c) whether the buyer knew or ought reasonably to have known
of the existence and extent of the term (having regard, among
other things, to any custom of the trade and any previous
course of dealing between the parties).

12ED Warrantiesin relation to the supply of financial services

(1) Inevery contract for the supply of financial services by a
corporation to a consumer in the course of a business, thereisan
implied warranty that:

(@) the serviceswill be rendered with due care and skill; and
(b) any materials supplied in connection with those services will
be reasonably fit for the purpose for which they are supplied.

(2) If:
() acorporation supplies financial servicesto aconsumer in the
course of a business; and
(b) the consumer, expressly or by implication, makes known to
the corporation:
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(i) any particular purpose for which the services are
required; or
(i) theresult that he or she desires the services to achieve;
thereisan implied warranty that:
(c) the services supplied under the contract for the supply of the
services; and
(d) any materials supplied in connection with those services,

will be reasonably fit for that purpose or are of such a nature and
quality that they might reasonably be expected to achieve that
result, except if the circumstances show that the consumer does not
rely, or that it is unreasonable for him or her to rely, on the
corporation’s skill or judgment.

(3) A referencein thissection to financial services does not include a
reference to services that are, or are to be, provided, granted or
conferred under a contract of insurance.

Subdivision F—Alter native dispute resolution

12FA Industry codesto be approved by ASIC

(1) ASIC hasthe function of monitoring and promoting market
integrity and consumer protection in relation to:

(@) the Austraian financial system; and
(b) the provision of financial services.

Without limiting paragraph (b), ASIC has the function of
promoting the adoption of, and approving and monitoring
compliance with, industry standards and codes of practice
(including standards and codes in relation to the resolution of
disputes between the providers of financia services and
consumers).

(2) ASIC must not approve an industry code under subsection (1)
unless ASIC is satisfied with the procedures for aternative dispute
resolution, having regard to any of the following guidelines:

(a) they do not permit a complaint or dispute to be considered
unlessit hasfirst been lodged with the relevant corporation
and:
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(i) has been resolved by the corporation, but not to the
satisfaction of the complainant; or

(if) has not been resolved by the corporation and 90 days
have elapsed since the complaint or dispute was lodged;

(b) they provide for any systemic, persistent or deliberate
conduct to be reported to ASIC;

(c) they operate free of charge to the complainant;

(d) they cover asufficiently broad range of complaints, with the
terms of reference of the scheme to be determined after
consultation with consumer organisations and ASIC;

(e) they provide for independence from the parties to the
complaint;

(f) they are overseen by abody which includes consumer
representation (appointed or approved by the Minister with
responsibility for consumer affairs) and a person appointed
by ASIC;

(g) they accord with the principles of natura justice (including
that information used by the decision-maker is provided to
the complainant unless prohibited by law, and that reasons
for decisions are given in writing);

(h) they provide for decisions to be made by reference to what is
fair in all the circumstances, observing applicable law and
relevant judicial authority and having regard to good practice
in the relevant industry;

(i) they have appropriate published procedures, including
suitable standards of timeliness;

() they include arrangements for appropriate promotion of the
procedures;

(k) they are supported by adequate resources, including staff
whose responsibility is to assist consumers in making their
complaints, if necessary by investigating the conduct of a
financial services provider;

() decisions made under them will be observed by the relevant
corporations;

(m) they provide adequate remedies;

(n) they provide for the maintenance and publication of
appropriate statistics on its operations,
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(o) they provide for the provision to ASIC and the relevant
industry associations, details of the decisions made in respect
of all complaints, or arepresentative selection of complaints,
including the reasons for the decisions but excluding any
information that would identify any of the partiesto the
complaint.

(3) ASIC may revoke an approval given under subsection (1) if ASIC
is satisfied that the code no longer meets, or substantially meets,
the guidelines of subsection (2).

Subdivision G—Enforcement and remedies

12GA Interpretation

In this Subdivision, unless the contrary intention appears.

(@) areferenceto the Court in relation to a matter is areference
to any court having jurisdiction in the matter; and

(b) areference tothe Federal Court is areference to the Federal
Court of Australia; and

(c) areferenceto ajudgment isareferenceto ajudgment, decree
or order, whether final or interlocutory.

12GB Offences against Subdivision D

(1) A person who:
(a) contravenes; or
(b) aids, abets, counsels or procures a person to contravene; or
(c) induces, or attempts to induce, a person whether by threats or
promises or otherwise, to contravene; or
(d) isinany way, directly or indirectly, knowingly concerned in,
or party to, the contravention by a person of; or
(e) conspireswith othersto contravene;
aprovision of Subdivision D (sections 12DA to 12DN) other than
section 12DA,, is guilty of an offence punishable on conviction:

() inthe case of a person who is not abody corporate—by a
fine not exceeding 400 penalty units; or
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(g) inthe case of a person who is abody corporate—by afine
not exceeding 2,000 penalty units.

If:

(a) apersonisconvicted of 2 or more offences constituted by, or
relating to, contraventions of the same provision of
Subdivision D (sections 12DA to 12DN); and

(b) the contraventions appear to the Court to have been of the
same nature or a substantially similar nature and to have
occurred at or about the same time;

the Court must not, in respect of the offences, impose on the person
fines that, in the aggregate, exceed the maximum fine that would
be applicable in respect of one offence by that person against that
provision. This applies whether or not the person is also convicted
of an offence or offences constituted by, or relating to, another
contravention or other contraventions of that provision that were of
adifferent nature or occurred at a different time.

If:

(@) apersonisconvicted of an offence constituted by, or relating
to, a contravention of a provision of Subdivision D
(sections 12DA to 12DN); and

(b) afinehas, or fines have, previously been imposed on the
person by the Court for an offence or offences constituted by,
or relating to, another contravention or other contraventions
of the same provision, being a contravention that, or
contraventions each of which, appears to the Court to have
been of the same nature as, or of a substantially similar
nature to, and to have occurred at or about the same time as,
the contravention referred to in paragraph (a);

the Court must not, in respect of the offence referred to in
paragraph (&), impose on the person a fine that exceeds the amount
(if any) by which the maximum fine applicable (under

subsection (1)) in respect of the offence referred to in paragraph (a)
is greater than the amount of the fine, or the sum of the amounts of
the fines, referred to in paragraph (b). This applies whether or not a
fine has, or fines have, also previously been imposed on the person
for an offence or offences constituted by, or relating to, a
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contravention or contraventions of that provision that were of a
different nature or occurred at a different time.

(4) In proceedings under this section against a person for contravening
aprovision of Subdivision D (sections 12DA to 12DN), the Court
may:

(a) grant an injunction under section 12GD against the personin
relation to:

(i) the conduct that constitutes, or is aleged to constitute,
the contravention; or

(if) other conduct of that kind; or

(b) make an order under section 12GE in relation to the
contravention.

(5) Sections5, 7 and 7A of the Crimes Act 1914 do not apply in
relation to an offence against subsection (1).

(6) A prosecution for an offence against subsection (1) may be
commenced within 3 years after the commission of the offence.

12GC Enforcement and recovery of certain fines

(1) If aperson on whom afine has been imposed for an offence
against section 12GB or subsection 12GN(5) defaultsin payment
of the fine, a Court may:

(a) exercise any power that the Court has apart from this section
with respect to the enforcement and recovery of fines
imposed by the Court; or

(b) make an order, on the application of the Minister or ASIC,
declaring that the fine is to have effect, and may be enforced,
asif it were ajudgment debt under ajudgment of the Court.

(2) If apersonin relation to whom an order is made under
subsection (1) in respect of afine gives security for the payment of
the fine, the Court must cancel the order in respect of the fine.

(3) If the Court makes an order in relation to a person in respect of a
fine, the Court may, at any time before the order is executed in
respect of the fine, allow the person a specified time in which to
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pay the fine or allow the person to pay the fine by specified
instalments, and, in that case:

(a) the order must not be executed unless the person fails to pay
the fine within that time or failsto pay an instalment at or
before the time when it becomes payable, as the case may be;
and

(b) if the person pays the fine within that time or pays al the
instalments, as the case may be, the order is taken to have
been discharged in respect of the fine.

(4) Subject to subsection (7), an order under subsection (1) in respect
of afine ceasesto have effect:

(@) on payment of thefine; or
(b) if thefineis not paid—on full compliance with the order.

(5) Theterm of a sentence of imprisonment imposed by an order under
alaw of a State or Territory applied by section 15A of the Crimes
Act 1914 in respect of afine must be calculated at the rate of one
day’ s imprisonment for each $25 of the amount of the fine that is
from time to time unpaid.

(6) Subject to subsection (7), if aperson isrequired to serve periods of
imprisonment under an order or orders under subsection (1) in
respect of 2 or more fines, those periods of imprisonment must be
served consecutively.

(7) Subject to subsection (8), if:

() apersonwould, but for this subsection, be required under an
order or orders under subsection (1) in respect of 3 or more
fines to serve periods of imprisonment in respect of those
fines exceeding in the aggregate 3 years; and

(b) those fines were imposed (whether or not in the same
proceedings) for offences constituted by contraventions that
occurred within aperiod of 2 years, being contraventions that
appear to the Court to have been of the same nature or a
substantially similar nature;
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the Court must, by order, declare that the order or orders are to
cease to have effect in respect of those fines after the person has
served an aggregate of 3 years' imprisonment in respect of those
fines.

(8) If subsection (7) would, but for this subsection, apply to a person
with respect to offences committed by the person within 2 or more
overlapping periods of 2 years, the Court must make an order
under that subsection with respect to one only of those periods,
being whichever period would give the person the maximum
benefit from the application of that subsection.

(9) For the purposes of subsection (8), the Court may vary or revoke
an order made under subsection (7).

(10) Paragraphs 15A(1)(b), (c) and (d) of the Crimes Act 1914 do not
apply with respect to fines referred to in subsection (1).

12GD Injunctions

(1) If, on the application of the Minister, ASIC or any other person, the
Court is satisfied that a person has engaged, or is proposing to
engage, in conduct that congtitutes or would constitute:

(@) acontravention of aprovision of this Division; or

(b) attempting to contravene such a provision; or

(c) ading, abetting, counselling or procuring a person to
contravene such a provision; or

(d) inducing, or attempting to induce, whether by threats,
promises or otherwise, a person to contravene such a
provision; or

(e) being in any way, directly or indirectly, knowingly concerned
in, or party to, the contravention by a person of such a
provision; or

(f) conspiring with others to contravene such a provision;

the Court may grant an injunction in such terms as the Court
determines to be appropriate.
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(2) If an application for an injunction under subsection (1) has been
made, the Court may, if the Court determinesit to be appropriate,
grant an injunction by consent of all the parties to the proceedings,
whether or not the Court is satisfied that a person has engaged, or
is proposing to engage, in conduct of akind mentioned in
subsection (1).

(3) If inthe opinion of the Court it is desirable to do so, the Court may
grant an interim injunction pending determination of an application
under subsection (1).

(4) The Court may rescind or vary an injunction granted under
subsection (1) or (3).

(5) The power of the Court to grant an injunction restraining a person
from engaging in conduct may be exercised:

(&) whether or not it appears to the Court that the person intends
to engage again, or to continue to engage, in conduct of that
kind; and

(b) whether or not the person has previously engaged in conduct
of that kind; and

(c) whether or not there is an imminent danger of substantial
damage to any person if the first-mentioned person engages
in conduct of that kind.

(6) The power of the Court to grant an injunction requiring a person to
do an act or thing may be exercised:

(a) whether or not it appears to the Court that the person intends
to refuse or fail again, or to continue to refuse or fail, to do
that act or thing; and

(b) whether or not the person has previously refused or failed to
do that act or thing; and

(c) whether or not there is an imminent danger of substantial
damage to any person if the first-mentioned person refuses or
failsto do that act or thing.

(7) If the Minister or ASIC makes an application to the Court for the
grant of an injunction under this section, the Court must not require
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the applicant or any other person, as a condition of granting an
interim injunction, to give any undertakings as to damages.

(8) If, inacase to which subsection (7) does not apply:

(a) the Court would, but for this subsection, require a person to
give an undertaking as to damages or costs; and

(b) the Minister gives the undertaking;

the Court must accept the undertaking by the Minister and must not
require a further undertaking from any other person.

12GE Order to disclose information or publish advertisement

Without limiting the generality of section 12GD, if, on the
application of the Minister or ASIC, the Court is satisfied that a
person has engaged in conduct constituting a contravention of a
provision of Subdivision D (sections 12DA to 12DN), the Court
may make either or both of the following orders:

(@) an order requiring that person or a person involved in the
contravention to disclose to the public, to a particular person
or to personsincluded in a particular class of persons, in such
manner asis specified in the order, such information, or
information of such akind, asis so specified, being
information that is in the possession of the person to whom
the order is directed or to which that person has access,

(b) an order requiring that person or a person involved in the
contravention to publish, at his or her own expense, ina
manner and at times specified in the order, advertisements
the terms of which are specified in, or are to be determined in
accordance with, the order.

12GF Actionsfor damages

(1) A person who suffersloss or damage by conduct of another person
that contravenes a provision of Subdivision D (sections 12DA to
12DN) may recover the amount of the loss or damage by action
against that other person or against any person involved in the
contravention.
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(2) An action under subsection (1) may be commenced within 3 years
after the date on which the cause of action accrued.

12GG Finding in proceedingsto be evidence

In aproceeding against a person under section 12GF or in an
application under subsection 12GM(2) for an order against a
person, afinding of any fact by a court made in proceedings under
section 12GD or 12GE, or for an offence against section 12GB, in
which that person has been found to have contravened, or to have
been involved in a contravention of, a provision of this Divisionis
prima facie evidence of that fact. The finding may be proved by
production of a document under the seal of the court from which
the finding appears.

12GH Conduct by directors, employeesor agents

(D) If, inaproceeding under this Subdivision in respect of conduct
engaged in by abody corporate, being conduct in relation to which
the Division applies, it is hecessary to establish the state of mind of
the body corporate, it is sufficient to show that a director,
employee or agent of the body corporate, being a director,
employee or agent by whom the conduct was engaged in within the
scope of the person’s actual or apparent authority, had that state of
mind.

(2) Any conduct engaged in on behalf of abody corporate:

(a) by adirector, employee or agent of the body corporate within
the scope of the person’s actual or apparent authority; or
(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of adirector,
employee or agent of the body corporate, if the giving of the
direction, consent or agreement is within the scope of the
actual or apparent authority of the director, employee or
agent;
istaken, for the purposes of this Division, to have been engaged in
also by the body corporate.
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(4)

©)

If, in aproceeding under this Subdivision in respect of conduct
engaged in by a person other than a body corporate, being conduct
in relation to which a provision of this Division applies, itis
necessary to establish the state of mind of the person, it is
sufficient to show that an employee or agent of the person, being
an employee or agent by whom the conduct was engaged in within
the scope of the employee’'s or agent’ s actual or apparent authority,
had that state of mind.

Conduct engaged in on behalf of a person (the principal) other
than abody corporate:
(a) by an employee or agent of the person within the scope of the
actual or apparent authority of the employee or agent; or
(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of an employee or
agent of the principal, if the giving of the direction, consent
or agreement is within the scope of the actual or apparent
authority of the employee or agent;
istaken, for the purposes of this Division, to have been engaged in
also by the principal.

A reference in this section to the state of mind of a person includes
areference to the knowledge, intention, opinion, belief or purpose
of the person and the person’ s reasons for the person’s intention,
opinion, belief or purpose.

12G| Defences
(1) Subject to subsection (3), in a prosecution under this Subdivision

in relation to a contravention of a provision of Subdivision D
(sections 12DA to 12DN), it isa defence if the defendant
establishes:
(a) that the contravention in respect of which the proceeding was
instituted was due to reasonable mistake; or
(b) that the contravention in respect of which the proceeding was
instituted was due to reasonable reliance on information
supplied by another person; or
(c) that:
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(i) the contravention in respect of which the proceeding
was ingtituted was due to the act or default of another
person, to an accident or to some other cause beyond the
defendant’ s control; and

(ii) the defendant took reasonable precautions and exercised
due diligence to avoid the contravention.

(2) Inparagraphs (1)(b) and (c), another person does not include a
person who was:
() an employee or agent of the defendant; or
(b) inthe case of adefendant being a body corporate, a director,
employee or agent of the defendant;
at the time when the contravention occurred.

(3) If adefence provided by subsection (1) involves an allegation that
a contravention was due to reliance on information supplied by
another person or to the act or default of another person, the
defendant is not, without leave of the Court, entitled to rely on that
defence unless he or she has, not later than 7 days before the day
on which the hearing of the proceeding commences, served on the
person by whom the proceeding was instituted a notice in writing
giving such information that would identify or assist in the
identification of the other person as was then in hisor her
possession.

(4) Inaproceeding under this Subdivision in relation to a
contravention of a provision of Subdivision D (sections 12DA to
12DN) committed by the publication of an advertisement, itisa
defence if the defendant establishes that he or she is a person
whose business it isto publish or arrange for the publication of
advertisements and that he or she received the advertisement for
publication in the ordinary course of business and did not know
and had no reason to suspect that its publication would amount to a
contravention of a provision of Subdivision D.

12GJ Jurisdiction of courts

(1) Jurisdiction is conferred on the Federal Court in any matter:
(a) arising under this Division; or
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)

©)

(4)

(b) arising under Part 3initsapplication in relation to an
investigation of a contravention of this Division;
in respect of which acivil proceeding may be instituted under this
Subdivision or under Part 3 as so applying.

With respect to any matter arising under this Division in respect of
which acivil proceeding isinstituted by a person other than the
Minister or ASIC:

() the severa courts of the States are invested with federal
jurisdiction within the limits of their several jurisdictions,
whether those limits are as to locality, subject-matter or
otherwise; and

(b) subject to the Constitution, jurisdiction is conferred on the
several courts of the Territories.

Nothing in subsection (2) is taken to enable an inferior court of a
State or Territory to grant aremedy other than aremedy of akind
that the court is able to grant under the law of that State or
Territory.

The jurisdiction conferred by subsection (1) on the Federal Court is
exclusive of the jurisdiction of any other court other than the
jurisdiction of the several courts of the States and Territories under
subsection (2) and the jurisdiction of the High Court under

section 75 of the Constitution.

12GK Transfer of matters

(1)

If:

(a) acivil proceeding instituted by a person other than the
Minister or ASIC is pending in the Federal Court; and
(b) amatter for determination in the proceeding arose under this
Division;
the Federal Court may, subject to subsection (2), upon the
application of aparty or of the Federal Court’s own motion,
transfer the matter to a court of a State or Territory and may also
transfer to that court any other matter for determination in the
proceeding.
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)

©)

(4)

©)

The Federal Court must not transfer a matter to another court under
subsection (1) unless the other court has power to grant the
remedies sought before the Federal Court in the matter and it
appears to the Federal Court that:
(@) the matter arises out of or isrelated to a proceeding that is
pending in the other court; or
(b) itisotherwisein the interests of justice that the matter be
determined by the other court.

If the Federal Court transfers a matter to another court under
subsection (1):
(a) further proceedingsin the matter must be as directed by the
other court; and
(b) the judgment of the other court in the matter is enforceable
throughout Australia and the external Territories asif it were
ajudgment of the Federal Court.

If:

(a) aproceedingis pending in acourt (other than the Supreme
Court) of a State or Territory; and
(b) amatter for determination in the proceeding arose under this
Division;
the court must, if directed to do so by the Federal Court, transfer to
the Federal Court the matter and such other matters for
determination in the proceeding, as the Federal Court decides, the
determination of which would, apart from any law of a State or of
the Northern Territory relating to cross-vesting of jurisdiction, be
within the jurisdiction of the Federal Court.

If:

(@) aproceeding is pending in a court (other than the Supreme
Court) of a State or Territory; and
(b) amatter for determination in the proceeding arose under this
Division;
the court may, subject to subsection (6), upon the application of a
party or of the court’s own mation, transfer the matter to a court
(other than the Supreme Court) of a State or Territory other than
the State or Territory referred to in paragraph (a).
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(6) The court must not transfer the matter to another court under
subsection (5) unless the other court has power to grant the
remedies sought in the matter and it appears to the court that:

(a) the matter arises out of or isrelated to a proceeding that is
pending in the other court; or

(b) it isotherwisein theinterests of justice that the matter be
determined by the other court.

(7) If acourt transfers a matter to another court under subsection (5),
further proceedings in the matter must be as directed by the other
court.

12GL Transfer of certain proceedingsto Family Court

Q) If:
(a) acivil proceeding is pending in the Federal Court; and
(b) amatter for determination in the proceeding arises under this
Division;
the Federal Court may, on the application of a party to the

proceeding or of its own motion, transfer the proceeding to the
Family Court.

(3) Subject to subsection (4), if aproceeding istransferred to the
Family Court:

(a) the Family Court has jurisdiction to hear and determine the
proceeding; and

(b) the Family Court also hasjurisdiction to hear and determine
matters not otherwise within its jurisdiction (whether under
paragraph (a) or otherwise):

(i) that are associated with matters arising in the
proceeding; or

(i) that, apart from subsection 32(1) of the Federal Court of
Australia Act 1976, the Federal Court would have had
jurisdiction to hear and determine in the proceeding; and

(c) the Family Court may, in and in relation to the proceeding:
(i) grant such remedies; and
(ii) make orders of such kinds; and
(iii) issue, and direct the issue of, writs of such kinds;
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(d)

(€)

(f)

as the Federal Court could havein and in relation to the
proceeding; and

remedies, orders and writs granted, made or issued by the
Family Court in and in relation to the proceeding have effect,
and may be enforced by the Family Court, as if they had been
granted, made or issued by the Federal Court; and

appeals lie from judgments of the Family Court givenin and
in relation to the proceeding asif the judgments were
judgments of the Federal Court constituted by a single Judge
of that Court, and do not otherwise lie; and

subject to paragraphs (a) to (e) (inclusive), this Division, the
regulations, the Federal Court of Australia Act 1976, the
Rules of Court made under that Act, and other laws of the
Commonwealth, apply in and in relation to the proceeding as
if:

(i) areferenceto the Federal Court (other than in the
expression the Court or a Judge) included areference
to the Family Court; and

(ii) areference to a Judge of the Federal Court (other than
in the expression the Court or a Judge) included a
reference to a Family Court Judge; and

(iif) areference to the expression the Court or a Judge when
used in relation to the Federal Court included a
reference to a Family Court Judge sitting in Chambers;
and

(iv) areferenceto aRegistrar of the Federal Court included
areference to a Registrar of the Family Court; and

(v) any other necessary changes were made.

(4) If any difficulty arisesin the application of paragraphs (3)(c), (d)
and (f) in or in relation to a particular proceeding, the Family Court
may, on the application of a party to the proceeding or of its own
motion, give such directions, and make such orders, asit considers
appropriate to resolve the difficulty.

(5) An appea does not lie from a decision of the Federal Court in
relation to the transfer of a proceeding under this Division to the
Family Court.
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12GM Other orders

(1) Without limiting the generality of section 12GD, if, in a proceeding
instituted under, or for an offence against, this Division, the Court
finds that a person who is a party to the proceeding has suffered, or
islikely to suffer, loss or damage by conduct of another person that
was engaged in contravention of a provision of this Division, the
Court may, whether or not it grants an injunction under
section 12GD or makes an order under section 12GE or 12GF,
make such order or orders as it thinks appropriate against the
person who engaged in the conduct or a person who was involved
in the contravention (including all or any of the orders mentioned
in subsection (7) of this section) if the Court considers that the
order or orders concerned will compensate the first-mentioned
person in whole or in part for the loss or damage or will prevent or
reduce the loss or damage.

(2) Without limiting the generality of section 12GD, the Court may, on
the application of:

() aperson who has suffered, or islikely to suffer, loss or
damage by conduct of another person that was engaged in
contravention of a provision of this Division; or

(b) ASIC in accordance with subsection (3) on behalf of such a
person or persons;

make such order or orders as the Court thinks appropriate against
the person who engaged in the conduct or a person who was
involved in the contravention (including all or any of the orders
mentioned in subsection (7)) if the Court considers that the order or
orders concerned will:

(c) compensate the person who made the application, or the
person or any of the persons on whose behalf the application
was made, in whole or in part for the loss or damage; or

(d) prevent or reduce the loss or damage suffered, or likely to be
suffered, by such a person or persons.

(3) If, inaproceeding instituted for an offence against section 12GB or
instituted by ASIC or the Minister under section 12GD, aperson is
found to have engaged in conduct in contravention of a provision
of this Division, ASIC may make an application under
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subsection (2) on behalf of one or more personsidentified in the
application who have suffered, or are likely to suffer, loss or
damage by the conduct. ASIC must not make such an application
except with the consent in writing given before the application is
made by the person, or by each of the persons, on whose behalf the
application is made.

(4) An application may be made under subsection (2) inrelation to a
contravention of this Division notwithstanding that a proceeding
has not been instituted under another provision of this Part in
relation to that contravention.

(5) An application under subsection (2) may be commenced:

(a) inthe case of conduct in contravention of Subdivision C
(sections 12CA and 12CB)—at any time within 2 years after
the day on which the cause of action accrued; or

(b) inthe case of conduct in contravention of Subdivision D
(sections 12DA to 12DN)—at any time within 3 years after
the day on which the cause of action accrued.

(6) For the purpose of determining whether to make an order under
this section in relation to a contravention of Subdivision C
(sections 12CA and 12CB), the Court may have regard to the
conduct of parties to the proceeding since the contravention
occurred.

(7) Without limiting the generality of subsections (1) and (2), the
orders referred to in those subsections include the following:

(a) an order declaring the whole or any part of a contract made
between the person who suffered, or islikely to suffer, the
loss or damage and the person who engaged in the conduct or
a person who was involved in the contravention constituted
by the conduct, or of a collateral arrangement relating to such
acontract, to be void and, if the Court thinks fit, to have been
void ab initio or at al times on and after a date before the
date on which the order is made;

(b) an order varying such acontract or arrangement in such
manner asis specified in the order and, if the Court thinks fit,
declaring the contract or arrangement to have had effect as so
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varied on and after a date before the date on which the order
is made;

(c) an order refusing to enforce any or all of the provisions of
such a contract;

(d) an order directing the person who engaged in the conduct or
a person who was involved in the contravention constituted
by the conduct to refund money or return property to the
person who suffered the loss or damage;

(e) an order directing the person who engaged in the conduct or
a person who was involved in the contravention constituted
by the conduct to pay to the person who suffered the loss or
damage the amount of the loss or damage;

(f) an order directing the person who engaged in the conduct or
a person who was involved in the contravention constituted
by the conduct, at his or her own expense, to supply specified
services to the person who suffered, or islikely to suffer, the
loss or damage;

(g) an order, in relation to an instrument creating or transferring
an interest in land, directing the person who engaged in the
conduct or a person who was involved in the contravention
constituted by the conduct to execute an instrument that:

(i) varies, or has the effect of varying, the first-mentioned
instrument; or
(ii) terminates or otherwise affects, or has the effect of
terminating or otherwise affecting, the operation or
effect of the first-mentioned instrument.

(8) The powers conferred on the Court under this sectionin relation to
acontract or covenant do not affect any powersthat any other court
may have in relation to the contract or covenant in proceedings
instituted in that other court in respect of the contract or covenant.

(9) In subsection (7):

interest, in relation to land, has the same meaning as in subsection
12DC(3).
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12GN Power of Court to prohibit payment or transfer of money or
other property

() If:

(a) proceedings have been commenced against a person for an
offence against section 12GB; or

(b) an application has been made under section 12GD for an
injunction against a person in relation to a contravention of a
provision of this Division; or

(c) an action has been commenced under subsection 12GF(1)
against a person in relation to a contravention of a provision
of Subdivision D (sections 12DA to 12DN); or

(d) an application for an order under subsection 12GM(2) or (3)
has been or may be made against a person in relationto a
contravention of a provision of this Division;

the Court may, on the application of the Minister or ASIC, make an
order or orders mentioned in subsection (2) if the Court is satisfied
that:

(e) itisnecessary or desirableto do so for the purpose of
preserving money or other property held by or on behalf of a
person referred to in paragraph (a), (b), (c) or (d), asthe case
may be (the relevant person), if the relevant person isliable
or may become liable under this Division to pay money by
way of afine, damages, compensation, refund or otherwise or
to transfer, sell or refund other property; and

() it will not unduly prejudice the rights and interests of any
other person.

(2) Theordersreferred to in subsection (1) are the following:

(@) an order prohibiting, either absolutely or subject to
conditions, a person who is indebted to the relevant person or
to an associate of the relevant person from making a payment
in total or partial discharge of the debt to, or to another
person at the direction or request of, the person to whom the
debt is owed;

(b) an order prohibiting, either absolutely or subject to
conditions, a person who is holding money or other property
on behalf of the relevant person or on behalf of an associate

Australian Securities and |nvestments Commission Act 2001 No. 51, 2001 65



Part 2 Australian Securities and Investments Commission and consumer protection in
relation to financia services

Division 2 Unconscionable conduct and consumer protection in relation to financial
services

Section 12GN

of the relevant person from paying all or any of the money,
or transferring, or otherwise parting with possession of, the
other property, to, or to another person at the direction or
reguest of, the person on whose behalf the money or other
property is held;

(c) an order prohibiting, either absolutely or subject to
conditions, the taking or sending by any person of money of
the relevant person or of an associate of the relevant person
to a place outside the State or Territory in which the money is
held;

(d) an order prohibiting, either absolutely or subject to
conditions, the taking, sending or transfer by any person of
other property of the relevant person or of an associate of the
relevant person to a place outside the State or Territory in
which the other property islocated;

(e) an order appointing, if the relevant person is a natural person,
areceiver or trustee of the property or of part of the property
of the relevant person with such powers as are specified in
the order.

(3) Subject to subsection (4), an order under this section may be
expressed to operate:
(a) for aperiod specified in the order; or
(b) until proceedings under any other provision of this Part in
relation to which the order was made have been concluded.

(4) An order under this section made on an application ex parte must
not be expressed to operate for a period exceeding 30 days.

(5) A person who contravenes or failsto comply with an order by the
Court under this section that is applicable to the person is guilty of
an offence punishable on conviction:

(a) inthe case of aperson not being a body corporate—by afine
not exceeding 200 penalty units; or

(b) inthe case of a person being abody corporate—by a fine not
exceeding 1,000 penalty units.

(6) Nothing in this section affects the powers that the Court has apart
from this section.
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(7) Thissection has effect subject to the Bankruptcy Act 1966.

(8) A referencein this section to a person who is an associate of a
relevant person is areference to:
() aperson holding money or other property on behalf of the
relevant person; or
(b) if the relevant person is abody corporate—a wholly owned
subsidiary of the relevant person.

12GO Enforcement of undertakings—Secretary of the Department

(1) The Secretary of the Department may accept a written undertaking
given by a person for the purposes of this section in connection
with amatter in relation to which the Secretary has a power or
function under this Division.

(2) The person may withdraw or vary the undertaking at any time, but
only with the consent of the Secretary of the Department.

(3) If the Secretary of the Department considers that the person who
gave the undertaking has breached any of itsterms, the Secretary
may apply to the Court for an order under subsection (4).

(4) If the Court is satisfied that the person has breached a term of the
undertaking, the Court may make all or any of the following
orders:

(a) an order directing the person to comply with that term of the
undertaking;

(b) an order directing the person to pay to the Commonwealth an
amount up to the amount of any financial benefit that the
person has obtained directly or indirectly and that is
reasonably attributable to the breach;

(c) any order that the Court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as aresult of the breach;

(d) any other order that the Court considers appropriate.
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Subdivison H—M iscellaneous

12HA Relationship of this Subdivision to Part 3

(1) The powers (and any restrictions on them) in this Subdivision are
in addition to any powers ASIC has under Part 3 when
investigating a contravention, or suspected contravention, of a
provision of this Division. The powers may be used only when
ASIC is so investigating.

(2) For the purposes of Part 3, an exercise of a power in this
Subdivision is taken to be an exercise of that power under, or for
the purposes of, Part 3.

12HB Disclosure of documentsby ASIC

() If:

(@) aproceeding isinstituted against a corporation or other
person under section 12GD; or

(b) an application is made under section 12GE or subsection
12GM(2) or 12GN(1) for an order against a corporation or
other person;

ASIC must, at the request of the corporation or other person and
upon payment of the prescribed fee (if any), giveto the corporation
or other person:

(c) acopy of every document that has been given to, or obtained
by, ASIC in connection with the matter to which the
application, notice or proceeding relates and tends to
establish the case of the corporation or other person; and

(d) acopy of any other document in ASIC’ s possession that
comesto ASIC' s attention in connection with the matter to
which the application, notice or proceeding relates and tends
to establish the case of the corporation or other person;

not being a document abtained from the corporation or other
person or prepared by an officer or professional adviser of ASIC.

(2) If ASIC does not comply with arequest under subsection (1), the
Court must, subject to subsection (3), upon application by the
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corporation which, or other person who, made the request, make an
order directing ASIC to comply with the request.

(3) The Court may refuse to make an order under subsection (2) in
respect of a document or part of adocument if the Court considers
it ingppropriate to make the order by reason that the disclosure of
the contents of the document or part of the document would
prejudice any person, or for any other reason.

(4) Before the Court gives a decision on an application under
subsection (2), the Court may require any documents to be
produced to it for inspection.

(5) An order under this section may be expressed to be subject to
conditions specified in the order.

12HC Prosecutions

(1) Prosecutionsfor offences:
() against this Division; or
(b) against Part 3initsapplication in relation to an investigation
of acontravention of this Division;
must be brought only in the Court.

(2) Jurisdiction is conferred on the Court to hear and determine such
prosecutions.

(3) Proceedings before the Court under this section, other than

proceedings instituted by:

(@ ASIC; or

(b) aperson authorised in writing by ASIC; or

(c) aperson authorised in writing by the Secretary of the

Department;

must not be instituted except with the consent in writing of the
Minister or of a person authorised by the Minister in writing to
give such consents.
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12HD Jurisdiction of Court to make declarations and orders

(1) Subject to this section, a person may institute a proceeding in the

)

©)

Court seeking, in relation to a matter arising under this Division or
under Part 3inits application in relation to an investigation of a
contravention of this Division, the making of:
(@) adeclaration in relation to the operation or effect of any
provision of:
(i) this Division other than the provisions of Subdivision E
(sections 12EA to 12ED); or
(if) Part 3 as so applying; or
(b) adeclaration in relation to the validity of any act or thing
done, proposed to be done or purporting to have been done,
under this Division or Part 3 as so applying; or
(c) anorder by way of, or in the nature of, prohibition, certiorari
or mandamus;
or both such a declaration and such an order, and the Court has
jurisdiction to hear and determine the proceeding.

The Minister may institute a proceeding in the Court under this
section and may intervene in any proceeding instituted in the Court
under this section or in a proceeding instituted in any other court in
which a party is seeking the making of a declaration or an order of
akind mentioned in subsection (1).

In this section, proceeding includes a cross-proceeding.
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13 General powersof investigation

(1) ASIC may make such investigation asit thinks expedient for the
due administration of the corporations legislation (other than the
excluded provisions) where it has reason to suspect that there may
have been committed:

(a) acontravention of the corporations legislation (other than the
excluded provisions); or
(b) acontravention of alaw of the Commonwealth, or of a State
or Territory in thisjurisdiction, being a contravention that:
(i) concerns the management or affairs of abody corporate
or managed investment scheme; or
(i) involvesfraud or dishonesty and relates to a body
corporate or managed investment scheme or to
securities or futures contracts.

(2) Where ASIC has reason to suspect that unacceptabl e circumstances
within the meaning of Subdivision B of Division 2 of Part 6.12 of
the Corporations Act have, or may have, occurred, ASIC may
make such investigation as it thinks expedient:

(a) for the purposes of determining whether or not to make an
application under section 657C of that Act; or

(b) otherwise for the due administration of the corporations
legislation (other than the excluded provisions).

(6) If ASIC has reason to suspect that a contravention of a provision of
Division 2 of Part 2 may have been committed, ASIC may make
such investigation asit thinks appropriate.

14 Minister may direct investigations

(1) Where, inthe Minister’s opinion, it isin the public interest in
respect of thisjurisdiction for a particular matter to which
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subsection (2) applies to be investigated, he or she may by writing
direct ASIC to investigate that matter.

(2) This subsection appliesto a matter relating to any of the following:

(a) an alleged or suspected contravention of the corporations
legislation (other than the excluded provisions);

(b) an alleged or suspected contravention of alaw of the
Commonwealth, or of a State or Territory in thisjurisdiction,
being a contravention that:

(i) concerns the management or affairs of abody corporate;
or

(if) involvesfraud or dishonesty and relates to a body
corporate, securities or futures contracts;

(c) theaffairs, or particular affairs, of a corporation;

(d) dealingin securities;

(e) dedling in futures contracts;

(f) the establishment or conducting of a stock market or futures
market;

(g) theprovision of clearing house facilities for a futures market;

()) the giving of advice, analyses or reports about securities or
futures contracts.

(8) ASIC must comply with adirection under subsection (1).
(4) A direction under subsection (1) does not prevent ASIC from
delegating afunction or power.
15 Investigation after report of receiver or liquidator

If areport has been lodged under section 422 or 533 of the
Corporations Act, ASIC may investigate a matter to which the
report relates for the purpose of determining whether or not a
person ought to be prosecuted for an offence against the
corporations legislation (other than the excluded provisions).

16 Interim report on investigation

(1) Where, in the course of an investigation under this Division, ASIC
forms the opinion that:
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(a) aserious contravention of alaw of the Commonwealth, or of
a State or Territory in thisjurisdiction, has been committed;
or

(b) to prepare an interim report about the investigation would
enable or assist the protection, preservation or prompt
recovery of property; or

(c) thereisan urgent need for the corporations legidation (other
than the excluded provisions) to be amended;

it must prepare an interim report that relates to the investigation
and sets out:

(d) if paragraph (a) applies—its findings about the contravention,
and the evidence and other material on which those findings
are based; or

(e) if paragraph (b) applies—such matters as, in its opinion, will
30 enable or assist; or

(f) if paragraph (c) applies—its opinion about amendment of
that legidation, and its reasons for that opinion;

and such other matters relating to, or arising out of, the
investigation asit thinks fit.

(2) ASIC may prepare an interim report about an investigation under
this Division and must do so if the Minister so directs.

(3) A report under subsection (2) must set out such matters relating to,
or arising out of, the investigation as ASIC thinksfit or the
Minister directs.

17 Final report on investigation

(1) Attheend of aninvestigation under section 13 or 15, ASIC may
prepare areport about the investigation and must do so if the
Minister so directs.

(2) Attheend of aninvestigation under section 14, ASIC must prepare
areport about the investigation.

(3) A report under this section must set out:
(@ ASIC'sfindings about the matters investigated; and

(b) the evidence and other material on which those findings are
based; and
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(c) such other matters relating to, or arising out of, the
investigation as ASIC thinksfit or the Minister directs.

18 Distribution of report

(1) Assoon as practicable after preparing areport under this Division,

ASIC must give a copy of the report to the Minister.

(2) Where areport, or part of areport, under this Division relatesto a

©)

(4)

serious contravention of alaw of the Commonwealth, or of a State
or Territory in thisjurisdiction, ASIC may give acopy of the
whole or a part of the report to:

(a) the Australian Federal Police; or

(b) the National Crime Authority; or

(c) the Director of Public Prosecutions; or

(d) aprescribed agency.

Where areport, or part of areport, under this Division relatesto a
person’s affairs to amaterial extent, ASIC may, at the person’s
request or of its own motion, give to the person a copy of the report
or of part of the report.

The Minister may cause the whole or a part of areport under this
Division to be printed and published.
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Division 2—Examination of persons

19 Notice requiring appearance for examination

(1) This section applies where ASIC, on reasonable grounds, suspects
or believesthat a person can give information relevant to a matter
that it isinvestigating, or isto investigate, under Division 1.

(2) ASIC may, by written notice in the prescribed form given to the
person, require the person:
(a) togiveto ASIC all reasonable assistance in connection with
the investigation; and
(b) to appear before a specified member or staff member for
examination on oath and to answer questions.

(3) A notice given under subsection (2) must:
(a) state the general nature of the matter referred to in
subsection (1); and
(b) set out the effect of subsection 23(1) and section 68.

20 Proceedings at examination

The remaining provisions of this Division apply where, pursuant to
arequirement made under section 19 for the purposes of an
investigation under Division 1, a person (in this Division called the
examinee) appears before another person (in this Division called
the inspector) for examination.

21 Requirements made of examinee

(1) Theinspector may examine the examinee on oath or affirmation
and may, for that purpose:

(a) require the examinee to either take an oath or make an
affirmation; and

(b) administer an oath or affirmation to the examinee.
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(2) The oath or affirmation to be taken or made by the examinee for
the purposes of the examination is an oath or affirmation that the
statements that the examinee will make will be true.

(3) Theinspector may require the examinee to answer a question that
is put to the examinee at the examination and is relevant to a matter
that ASIC isinvestigating, or isto investigate, under Division 1.

22 Examination to take placein private

(1) The examination must take place in private and the inspector may
give directions about who may be present during it, or during a part
of it.

(2) A person must not be present at the examination unless he or she:
(a) istheinspector, the examinee or a member; or
(b) isastaff member approved by ASIC; or
(c) isentitled to be present by virtue of:
(i) adirection under subsection (1); or
(i) subsection 23(1).

Penalty: 10 penalty units or imprisonment for 3 months, or both.

23 Examine€’slawyer may attend

(1) The examinee'slawyer may be present at the examination and
may, at such times during it as the inspector determines:
(a) addressthe inspector; and
(b) examine the examinee;

about matters about which the inspector has examined the
examinee.

(2) If, intheinspector’s opinion, a person istrying to obstruct the
examination by exercising rights under subsection (1), the
inspector may require the person to stop addressing the inspector,
or examining the examinee, as the case requires.

76 Australian Securities and Investments Commission Act 2001 No. 51, 2001



Investigations and information-gathering Part 3
Examination of persons Division 2

Section 24

24 Record of examination

(1) Theinspector may, and must if the examinee so requests, cause a
record to be made of statements made at the examination.

(2) If arecord made under subsection (1) isinwriting or is reduced to
writing:
(a) theinspector may require the examineeto read it, or to have
it read to him or her, and may require him or her to sign it;
and

(b) theinspector must, if requested in writing by the examinee to
give to the examinee a copy of the written record, comply
with the request without charge but subject to such
conditions (if any) as the inspector imposes.

25 Givingto other persons copies of record

(1) ASIC may giveacopy of awritten record of the examination, or
such a copy together with a copy of any related book, to a person’s
lawyer if the lawyer satisfies ASIC that the person is carrying on,
or is contemplating in good faith, a proceeding in respect of a
matter to which the examination related.

(2) If ASIC givesacopy to a person under subsection (1), the person,
or any other person who has possession, custody or control of the
copy or acopy of it, must not, except in connection with preparing,
beginning or carrying on, or in the course of, a proceeding:

(@) usethe copy or acopy of it; or
(b) publish, or communicate to a person, the copy, a copy of it,
or any part of the copy’ s contents.

Penalty: 10 penalty units or imprisonment for 3 months, or both.

(3) ASIC may, subject to such conditions (if any) as it imposes, giveto
aperson a copy of awritten record of the examination, or such a
copy together with a copy of any related book.

26 Copiesgiven subject to conditions

If acopy isgiven to aperson under subsection 24(2) or 25(3)
subject to conditions, the person, and any other person who has
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possession, custody or control of the copy or acopy of it, must
comply with the conditions.

Penalty: 10 penalty units or imprisonment for 3 months, or both.

27 Record to accompany report

(1) If areport about the investigation referred to in section 20 is
prepared under section 17, each record (if any) of the examination
must accompany the report.

(2) If:
(8) in ASIC's opinion, a statement made at an examination is
relevant to any other investigation under Division 1; and
(b) arecord of the statement was made under section 24; and

(c) areport about the other investigation is prepared under
section 17;

acopy of the record must accompany the report.
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Division 3—Inspection of books

28 When certain powers may be exer cised

A power conferred by this Division (other than sections 29, 35, 36
and 39A) may only be exercised:

(@) for the purposes of the performance or exercise of any of
ASIC' sfunctions and powers under the corporations
legidlation; or

(b) for the purposes of ensuring compliance with the
corporations legislation; or

(c) inrelation to:

(i) an alleged or suspected contravention of the
corporations legislation; or

(ii) an aleged or suspected contravention of alaw of the
Commonwealth, or of a State or Territory in this
jurisdiction, being a contravention that concerns the
management or affairs of abody corporate, or involves
fraud or dishonesty and relates to a body corporate,
securities or futures contracts; or

(d) for the purposes of an investigation under Division 1.

29 ASIC may inspect books without charge

(1) A book that the corporations legislation (other than the excluded
provisions) requires a person to keep must be open for inspection
(without charge) by a person authorised in writing by ASIC.

(2) A person authorised under this section may require a person in
whose possession the book is to make the book available for
inspection by the first-mentioned person.

(3) An authorisation under this section may be of general application
or may be limited by reference to the books to be inspected.
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30 Noticeto produce books about affairs of body corporate or
register ed scheme

(1) ASIC may giveto:
(a) abody corporate that is not an exempt public authority; or
(b) an eligible person in relation to such a body corporate;

awritten notice requiring the production to a specified member or
staff member, at a specified place and time, of specified books
relating to affairs of the body.

(2) ASIC may giveto:
() theresponsible entity of aregistered scheme; or
(b) an eligible person in relation to the responsible entity;

awritten notice requiring the production to a specified member or
staff member, at a specified place and time, of specified books
relating to the operation of the scheme.

31 Noticeto produce books about securities

(1) ASIC may giveto:
(a) asecurities exchange; or
(b) amember of the board of a securities exchange; or

(c) apersonwhoisor has been (either alone or together with any
other person or persons) adeder, an investment adviser or a
securities representative of a person; or

(d) anominee controlled by a person of akind referred to in
paragraph (c) or jointly controlled by 2 or more persons at
least one of whom is such a person; or

(e) an eligible personin relation to a person of akind referred to
in paragraph (a), (b), (c) or (d); or

(f) any other person who, in ASIC’ s opinion, has been a party to
adealing in securities,

awritten notice requiring the production to a specified member or
staff member, at a specified place and time, of specified books
relating to:

(g) the business or affairs of a securities exchange; or

(h) adealing in securities; or
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() advice given, or an analysis or report issued or published,
about securities; or
(k) the character or financial position of, or a business carried on
by, aperson of akind referred to in paragraph (c) or (d); or
(m) an audit of, or areport of an auditor about, adealing in
securities or accounts or records of adealer or investment
adviser.

(2) A referencein subsection (1) to adealing in securities, or to a
business carried on by a person, includes a reference to adealing in
securities by a person as atrustee, or to abusiness carried on by a
person as atrustee, as the case may be.

32 Noticeto produce books about futures contracts

(1) ASIC may giveto:
(@) afuturesexchange; or
(b) aclearing house for afutures market; or
(c) afuturesassociation; or
(d) amember of the board of abody corporate that is afutures
exchange, a clearing house for a futures market, or afutures
association; or
(e) apersonwhoisor has been (either alone or together with any
other person or persons) afutures broker, afutures adviser or
afutures representative of a person; or
(f) anominee controlled by a person of akind referred to in
paragraph (e) or jointly controlled by 2 or more persons at
least one of whom is such a person; or
(g) an€ligible personin relation to a person of akind referred to
in a preceding paragraph; or
(h) any other person who, in ASIC’ s opinion, has been a party to
adealing in afutures contract;
awritten notice requiring the production to a specified member or
staff member, at a specified place and time, of specified books
relating to:
() thebusiness or affairs of a futures exchange, of aclearing
house for a futures market, or of afutures association; or

(k) adedling in afutures contract; or
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(m) advice given, or an analysis or report issued or published,
about futures contracts; or

(n) the character or financial position of, or a business carried on
by, a person referred to in paragraph (e) or (f); or
(p) an audit of, or areport of an auditor about, adealing in a

futures contract or accounts or records of a futures broker or
futures adviser.

(2) A referencein subsection (1) to adealing in afutures contract, or
to abusiness carried on by a person, includes areference to a
dealing in afutures contract by a person as atrustee, or to a
business carried on by a person as atrustee, as the case may be.

32A Noticeto produce books about financial services

For the purposes of Division 2 of Part 2, ASIC may give to:
(@) aperson who supplies, or has supplied, afinancial service; or
(b) an €ligible person in relation to that person;

awritten notice requiring the production to a specified member or
staff member, at a specified place and time, of specified books
relating to:

(c) the supply of the financial service; or
(d) thefinancial service.

33 Noticeto produce documentsin person’s possession

ASIC may give to aperson awritten notice requiring the
production to a specified member or staff member, at a specified
place and time, of specified books that are in the first-mentioned
person’ s possession and relate to:

(a) affairsof abody corporate; or
(ab) affairsof aregistered scheme; or

(b) amatter referred to in any of paragraphs 31(1)(g) to (m),
inclusive, and 32(1)(j) to (p), inclusive; or

(c) amatter referred to in paragraph 32A(c) or (d).
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34 ASIC may authorise personsto require production of books

(1) ASIC may by writing authorise a member or staff member to make
arequirement of akind that this Division empowers ASIC to make.

(2) An authorisation under this section may be of general application
or may be limited by reference to either or both of the following:
(a) the persons of whom requirements may be made;
(b) the books production of which may be required.

(3) Where an authorisation of a person isin force under this section,
the person may make a requirement in accordance with the
authorisation asif, in sections 30, 31, 32, 32A and 33:

(@) areferenceto ASIC were areference to the person; and

(b) areferenceto specified books were areference to books that
the person specifies, whether in the requirement or not and
whether orally or in writing, to the person of whom the
requirement is made; and

(c) areferenceto production to a specified person were a
reference to production to the first-mentioned person.

35 Application for warrant to seize books not produced

(1) Where amember or staff member has reasonable groundsto
suspect that there are, or may be within the next 3 days, on
particular premisesin Australia, books:

() whose production has been required under this Division; and

(b) that have not been produced in compliance with that
requirement;

he or she may:

(c) lay before a magistrate an information on oath setting out
those grounds; and

(d) apply for the issue of awarrant to search the premises for
those books.

(2) On an application under this section, the magistrate may require
further information to be given, either orally or by affidavit, in
connection with the application.
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36 Grant of warrant

(1) This section applies where, on an application under section 35, the
magistrate is satisfied that there are reasonabl e grounds to suspect
that there are, or may be within the next 3 days, on particular
premises, particular books:

(&) whose production has been required under this Division; and

(b) that have not been produced in compliance with that
requirement.

(2) The magistrate may issue awarrant authorising a member of the
Australian Federal Police, whether or not named in the warrant,
together with any person so hamed, with such assistance, and by
such force, asis necessary and reasonable:

(a) toenter on or into the premises; and

(b) to search the premises; and

(c) to break open and search anything, whether a fixture or not,
in or on the premises; and

(d) to take possession of, or secure against interference, books
that appear to be any or al of those books.

(3) If the magistrate issues such awarrant, he or she must set out on
the information laid before him or her under subsection 35(2) for
the purposes of the application:

(@) which of the grounds set out in the information; and
(b) particulars of any other grounds;
he or she hasrelied on to justify the issue of the warrant.

(4) A warrant under this section must:
(a) specify the premises and books referred to in subsection (1);
and
(b) state whether entry is authorised to be made at any time of
the day or night or only during specified hours; and
(c) state that the warrant ceases to have effect on a specified day

that is not more than 7 days after the day of issue of the
warrant.
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37 Powerswhere books produced or seized

(1) This section applies where:
() books are produced to a person under a requirement made
under this Division; or
(b) under awarrant issued under section 36, a person:
(i) takes possession of books; or
(i) secures books against interference; or

(c) by virtue of aprevious application of subsection (8) of this
section, books are delivered into a person’s possession.

(2) If paragraph (1)(a) applies, the person may take possession of any
of the books.

(3) The person may inspect, and may make copies of, or take extracts
from, any of the books.

(4) The person may use, or permit the use of, any of the books for the
purposes of a proceeding.

(5) The person may retain possession of any of the books for so long
asisnecessary:
(a) for the purposes of exercising a power conferred by this
section (other than this subsection and subsection (7)); or
(b) for any of the purposes referred to in paragraphs 28(a), (b)
and (d); or
(c) for adecision to be made about whether or not a proceeding
to which the books concerned would be relevant should be
begun; or
(d) for such aproceeding to be begun and carried on.

(6) No-oneisentitled, as against the person, to claim alien on any of
the books, but such alien is not otherwise prejudiced.

(7) While the books are in the person’ s possession, the person:

(@) must permit another person to inspect at all reasonable times
such (if any) of the books as the other person would be
entitled to inspect if they were not in the first-mentioned
person’ s possession; and

(b) may permit another person to inspect any of the books.
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(8) Unless subparagraph (1)(b)(ii) applies, the person may deliver any
of the books into the possession of ASIC or of a person authorised
by it to receive them.

(9) If paragraph (1)(a) or (b) applies, the person, or a person into
whose possession the person delivers any of the books under
subsection (8), may require:

(@) if paragraph (1)(a) applies—a person who so produced any of
the books; or
(b) in any case—a person who was a party to the compilation of
any of the books;
to explain to the best of hisor her knowledge and belief any matter

about the compilation of any of the books or to which any of the
books relate.

(10) In this section:

proceeding includes:

(a) in relation to a contravention of Division 2 of Part 2—a
proceeding under alaw of the Commonwealth, a State or a
Territory; and

(b) otherwise—a proceeding under alaw of the Commonwealth,
or of a State or Territory in thisjurisdiction.

38 Powerswhere books not produced

Where a person fails to produce particular books in compliance
with arequirement made by another person under this Division, the
other person may require the first-mentioned person to state, to the
best of hisor her knowledge and belief:

() where the books may be found; and

(b) who last had possession, custody or control of the books and
where that person may be found.

39 Power torequire person to identify property of body corporate

A person who has power under this Division to require another
person to produce books relating to affairs of a body corporate
may, whether or not that power is exercised, require the other
person, so far as the other person can do so:
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(a) toidentify property of the body; and
(b) to explain how the body has kept account of that property.

39A ASIC may give copy of book relating to registered schemeto
another person

(1) ASIC may, subject to such conditions (if any) as it imposes, giveto
aperson a copy of any book in its possession that relatesto a
registered scheme.

(2) If acopy of abook is given to a person under subsection (1)
subject to conditions, the person, and any other person who has
possession, custody or control of the copy or a copy of it, must
comply with the conditions.

Penalty: 10 penalty units or imprisonment for 3 months, or both.
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Division 4—Requirementsto disclose infor mation about
securities or futurescontracts

40 When certain powers may be exer cised

A power conferred by section 41 or 44 may only be exercised:

(a) for the purposes of the performance or exercise of any of
ASIC'sfunctions and powers under the corporations
legislation (other than the excluded provisions); or

(b) for the purposes of ensuring compliance with the
corporations legislation (other than the excluded provisions);
or

(c) inrelation to:

(i) an alleged or suspected contravention of the
corporations legisation (other than the excluded
provisions); or

(if) an alleged or suspected contravention of alaw of the
Commonwealth, or of a State or Territory in this
jurisdiction, being a contravention that concerns the
management or affairs of a body corporate, or involves
fraud or dishonesty and relates to a body corporate,
securities or futures contracts; or

(d) for the purposes of an investigation under Division 1.

41 Acquisitionsand disposals of securities

(1) ASIC may require adealer to disclosetoit, in relation to an
acquisition or disposal of securities:
() the name of the person from or through whom, or on whose
behalf, the securities were acquired; or
(b) the name of the person to or through whom, or on whose
behalf, the securities were disposed of;
as the case may be, and the nature of the instructions given to the
dedler in relation to the acquisition or disposal.

(2) ASIC may require aperson to disclosetoit, in relation to an
acquisition or disposal of securities by the person, whether or not
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the person acquired or disposed of the securities as trustee for, or
for or on behalf of, another person, and, if so:

(a) the name of the other person; and

(b) the nature of any instructions given to the first-mentioned
person in relation to the acquisition or disposal.

(3) ASIC may require a person who conducts a stock market to
disclose to ASIC, in relation to an acquisition or disposal of
securities on that stock market, the names of the persons who acted
in the acquisition or disposal.

43 Exerciseof certain powersof ASIC in relation to securities

(1) Thissection applies where ASIC considers that:

(a) it may be necessary to exercise, in relation to securities of a
body corporate, a power under section 775 of the
Corporations Act; or

(b) acontravention of section 845, or Division 2 of Part 7.11, of
the Corporations Act may have been committed in relation to
securities of abody corporate; or

(c) acontravention of Chapter 6C of the Corporations Act may

have been committed in relation to shares in a body
corporate; or

(d) acontravention of alaw of the Commonwealth, or of a State
or Territory in thisjurisdiction, may have been committed,
being a contravention that involves fraud or dishonesty and
relates to securities of abody corporate; or

(e) unacceptable circumstances within the meaning of Part 6.9 of
the Corporations Act have, or may have, occurred:
(i) inrelation to an acquisition of sharesin abody
corporate; or
(ii) asaresult of conduct engaged in by a person in relation
to sharesin, or the affairs of, abody corporate; or

(f) aperson has, or may have, contravened section 657F of the
Corporations Act.

(2) ASIC may require adirector, secretary or executive officer of the
body to disclose to ASIC information of which he or sheis aware
and that:
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(&) may have affected a dealing that has taken place; or
(b) may affect adealing that may take place;
in securities of the body.

(3) If ASIC believes on reasonable grounds that a person can give,
information about particular matters, being any or all of the
following:

(a) adealing in securities of the body;

(b) advice, or an analysis or report, that a dealer, an investment
adviser, or a securities representative of a person, has given,
issued or published about such securities;

(c) thefinancia position of abusiness carried on by a person
who:

(i) isor has been (either alone or together with any other
person or persons) a dealer or investment adviser; and

(if) hasdealt in, has given advice about, or has issued or
published an analysis or report about, such securities;

(d) thefinancial position of abusiness carried on by a nominee
controlled by a person of akind referred to in paragraph (c)
or jointly controlled by 2 or more persons at |east one of
whom is such a person;

(e) an audit of, or areport of an auditor about, accounts or
records of a dealer or investment adviser, being accounts or
records relating to dealings in such securities,

ASIC may require the person to disclose to it the information that
the person has about those particular matters.

(4) ASIC must not exercise a power conferred by subsection (2) or (3)
except:

() if paragraph (1)(a) applies—for the purpose of determining
whether or not to exercise a power as mentioned in that
paragraph; or

(b) if paragraph (1)(b), (c) or (d) applies—for the purpose of
investigating the possible contravention; or

(c) if paragraph (1)(e) or (f) applies—for the purpose of
determining whether or not to make an application under
section 657C or 657G of the Corporations Act.
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44 Dealingsin futures contracts

(1) ASIC may require afutures broker to discloseto it, in relation to a
dealing by the futures broker in a futures contract, whether or not
the dealing was effected on another person’s behalf, and, if so:

(a) the name of the other person; and

(b) the nature of the instructions given to the futures broker in
relation to the dealing.

(2) ASIC may require aperson to discloseto it, in relation to a dealing
in afutures contract effected on the person’ sinstructions, whether
or not the person gave the instructions as trustee for, or for or on
behalf of, another person, and, if so:

(a) the name of the other person; and

(b) the nature of any instructions given to the first-mentioned
person in relation to the dealing.

(3) ASIC may require afutures exchangeto disclose to it, in relation to
adealing in afutures contract on a futures market of that futures
exchange, the names of the members of the futures exchange who
were concerned in any act or omission in relation to the dealing.

(4) ASIC may require aclearing house for afutures market to disclose
to ASIC, inrelation to adealing in afutures contract on that futures
market, the names of the members of the clearing house who were
concerned in any act or omission in relation to the dealing.

46 Exerciseof certain powersof ASIC in relation to futures
contracts

(1) ASIC must not exercise a power conferred by this section except:
(a) whereit considersthat it may be necessary to give adirection
under section 1138 of the Corporations Act—for the purpose
of determining whether or not to give such adirection; or
(b) where it considers that there may have been committed:
(i) acontravention of Part 8.7 (other than sections 1258 and
1267) of the Corporations Act; or
(if) acontravention of alaw of the Commonwealth, or of a
State or Territory in thisjurisdiction, being a
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contravention that involves fraud or dishonesty and
relates to futures contracts;

for the purpose of investigating the possible contravention.

(2) Where ASIC believes on reasonable grounds that a person can give
information about particular matters, being any or all of the
following:

(@) adealingin futures contracts,

(b) advice, or an analysis or report, that a futures broker, a
futures adviser, or afutures representative of a person, has
given, issued or published about futures contracts;

(c) thefinancia position of abusiness carried on by a person
who is or has been (either alone or together with any other
person or persons) a futures broker or futures adviser;

(d) thefinancia position of a business carried on by a nominee
controlled by a person of akind referred to in paragraph (c)
or jointly controlled by 2 or more persons at least one of
whom is such a person;

(e) an audit of, or areport of an auditor about, accounts or
records of afutures broker or futures adviser, being accounts
or records relating to dealings in futures contracts,

ASIC may require the person to disclose to it the information that
the person has about those particular matters.

47 Disclosurestotake placein private

(1) A disclosureto ASIC pursuant to a requirement made under this
Division must take placein private and ASIC may give directions
about who may be present during it, or during a part of it.

(2) A person must not be present during a disclosure unless he or she:
(@) isamember; or
(b) isastaff member approved by ASIC; or
(c) isentitled to be present by virtue of:
(i) adirection under subsection (1); or
(ii) subsection 48(1).

Penalty: 10 penalty units or imprisonment for 3 months, or both.
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48 Lawyer of person making disclosure may attend

(1) Thelawyer of aperson making a disclosure to ASIC pursuant to a
regquirement made under this Division may be present during the
disclosure and may, at such times during it as the representative of
ASIC presiding at the meeting during which the disclosure is made
determines, address the representatives of ASIC about the
disclosure.

(2) If, inthe presiding representative’ s opinion, a person istrying to
obstruct the disclosure by exercising rights under subsection (1),
the presiding representative may require the person to stop
addressing the representatives of ASIC.

Australian Securities and |nvestments Commission Act 2001 No. 51, 2001 93



Part 3 Investigations and information-gathering
Division 5 Proceedings after an investigation

Section 49

Division 5—Proceedings after an investigation

49 ASIC may cause prosecution to be begun

(1) This section applies where:
(@) asaresult of aninvestigation; or
(b) from arecord of an examination;
conducted under this Part, it appearsto ASIC that a person:
(c) may have committed an offence against the corporations
legislation; and
(d) ought to be prosecuted for the offence.

(2) ASIC may cause a prosecution of the person for the offence to be
begun and carried on.

(3) If:
(@) ASIC, on reasonable grounds, suspects or believes that a

person can give information relevant to a prosecution for the
offence; or
(b) the offence relates to matters being, or connected with,
affairs of abody corporate, or to mattersincluding such
matters,
ASIC may, whether before or after a prosecution for the offenceis
begun, by writing given to the person, or to an eligible person in
relation to the body, as the case may be, require the person or
eligible person to give all reasonable assistance in connection with
such a prosecution.

(4) Subsection (3) does not apply in relation to:
(a) the person referred to in subsection (1); or
(b) aperson who isor has been that person’s lawyer.

(5) Nothing in this section affects the operation of the Director of
Public Prosecutions Act 1983.
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50 ASIC may cause civil proceeding to be begun

Where, as aresult of an investigation or from arecord of an
examination (being an investigation or examination conducted
under this Part), it appearsto ASIC to be in the public interest for a
person to begin and carry on a proceeding for:

(a) therecovery of damages for fraud, negligence, default,
breach of duty, or other misconduct, committed in connection
with a matter to which the investigation or examination
related; or

(b) recovery of property of the person;

ASIC:

(c) if the person is a company—may cause; or

(d) otherwise—may, with the person’ s written consent, cause;

such a proceeding to be begun and carried on in the person’s name.
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Division 6—Hearings

51 Power to hold hearings

ASIC may hold hearings for the purposes of the performance or
exercise of any of its functions and powers under the corporations
legidation (other than the excluded provisions), other than a
function or power conferred on it by Division 1 of this Part or by
section 657C or 657G of the Corporations Act.

52 General discretion to hold hearing in public or private

(1) Subject to sections 53 and 54, ASIC may direct that a hearing take
placein public or take place in private.

(2) Inexercising its discretion under subsection (1), ASIC must have
regard to:

() whether evidence that may be given, or a matter that may
arise, during the hearing is of a confidential nature or relates
to the commission, or to the alleged or suspected
commission, of an offence; and

(b) any unfair prejudice to a person’s reputation that would be
likely to be caused if the hearing took place in public; and

(c) whether itisin the public interest that the hearing take place
in public; and

(d) any other relevant matter.

53 Request by person appearing at hearing that it take placein
public

(1) Subject to section 54, where:

(a) the corporations legislation (other than the excluded
provisions) requires ASIC to give a person an opportunity to
appear at a hearing; and

(b) the person requests that the hearing or part of the hearing
take placein public;

the hearing or part must take place in public.
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(2) Despite subsection (1), where ASIC is satisfied, having regard to
the matters referred to in subsection 52(2), that it is desirable that a
hearing or part of a hearing take place in private, it may direct that
the hearing or part take placein private.

54 Certain hearingstotake placein private

Where the corporations legidation (other than the excluded
provisions and this section) requires a hearing to take place in
private, the hearing must take place in private.

55 ASIC may restrict publication of certain material

(1) Where, at ahearing that istaking place in public or in private,
ASICissatisfied that it is desirable to do so, ASIC may give
directions preventing or restricting the publication of evidence
given before, or of matters contained in documents lodged with,
ASIC.

(2) Indetermining whether or not to give a direction under
subsection (1), ASIC must have regard to:

(@) whether evidence that has been or may be given, or a matter
that has arisen or may arise, during the hearing is of a
confidential nature or relates to the commission, or to the
alleged or suspected commission, of an offence against an
Australian law; and

(b) any unfair prejudice to a person’s reputation that would be
likely to be caused unless ASIC exercises its powers under
this section; and

(c) whether itisin the public interest that ASIC exercisesits
powers under this section; and

(d) any other relevant matter.

56 Who may be present when hearing takes placein private

(1) ASIC may give directions about who may be present during a
hearing that isto take place in private.

(2) A direction under subsection (1) does not prevent:
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() aperson whom the corporations legidlation (other than the
excluded provisions) requires to be given the opportunity to
appear at a hearing; or

(b) aperson representing under section 59:

(i) aperson of akind referred to in paragraph (a) of this
subsection; or

(ii) aperson who, by virtue of such adirection, is entitled to
be present at a hearing;

from being present during the hearing.

(3) Where ASIC directs that a hearing take place in private, a person
must not be present at the hearing unless he or she:

(a) isamember; or
(b) isastaff member approved by ASIC; or
(c) isentitled to be present by virtue of:
(i) adirection under subsection (1); or
(ii) subsection (2).

Penalty: 10 penalty units or imprisonment for 3 months.

57 Involvement of person entitled to appear at hearing

(1) Thissection applies where the corporations legislation (other than
the excluded provisions) requires ASIC to give a person an
opportunity to appear at a hearing and to make submissions and
give evidencetoit.

(2) ASIC must appoint a place and time for the hearing and cause
written notice of that place and time to be given to the person.

(3) If the person does not wish to appear at the hearing, the person
may, before the day of the hearing, lodge with ASIC any written
submissions that the person wishes ASIC to take into account in
relation to the matter concerned.

58 Power to summon witnesses and take evidence

(1) A member may, by written summons in the prescribed form given
to a person:
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(a) require the person to appear before ASIC at a hearing to give
evidence, to produce specified documents, or to do both; and

(b) require the person to attend from day to day unless excused,
or released from further attendance, by a member.

(2) Atahearing, ASIC may take evidence on oath or affirmation, and
for that purpose a member may:

() require awitness at the hearing to either take an oath or make
an affirmation; and

(b) administer an oath or affirmation to awitness at the hearing.

(8) The oath or affirmation to be taken or made by a person for the
purposes of this section is an oath or affirmation that the evidence
the person will give will betrue.

(4) The member presiding at a hearing:
(&) may require awitness at the hearing to answer a question put
to the witness; and

(b) may require a person appearing at the hearing pursuant to a
summons issued under this section to produce a document
specified in the summons.

(5) ASIC may permit awitness at a hearing to give evidence by
tendering, and if ASIC so requires, verifying by oath, awritten
Statement.

59 Proceedings at hearings

(1) A hearing must be conducted with as little formality and
technicality, and with as much expedition, as the requirements of
the corporations legislation (other than the excluded provisions)
and a proper consideration of the matters before ASIC permit.

(2) Atahearing, ASIC:
(a) isnot bound by the rules of evidence; and

(b) may, on such conditions as it thinks fit, permit a person to
intervene; and

(c) must observe the rules of natural justice.
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(3) Subject to subsection (4), Division 4 of Part 4 (other than
section 104) applies, so far as practicable, in relation to a hearing
asif the hearing were a meeting of ASIC.

(4) At ahearing before aDivision of ASIC, 2 members of the Division
form a quorum.

(5) At ahearing, anatural person may appear in person or be
represented by an employee of the person approved by ASIC.

(6) A body corporate may be represented at a hearing by an officer of
the body corporate approved by ASIC.

(7) Anunincorporated association, or a person in the person’s capacity
as amember of an unincorporated association, may be represented
at a hearing by a member or officer of the association approved by
ASIC.

(8) Any person may be represented at a hearing by a barrister or
solicitor of the Supreme Court of a State or Territory or of the High
Couirt.

60 ASIC totake account of evidence and submissions

ASIC must take into account:
(a) evidence given, or asubmission made, to it at a hearing; or
(b) asubmission lodged with it under section 57;

in making a decision on a matter to which the evidence or
submission relates.

61 Referenceto Court of question of law arising at hearing

(1) ASIC may, of itsown motion or at a person’s request, refer to the
Court for decision a question of law arising at a hearing.

(3) Where aquestion has been referred under subsection (1), ASIC
must not, in relation to a matter to which the hearing relates.

(a) givewhilethe referenceis pending a decision to which the
guestion is relevant; or

(b) proceed in amanner, or make a decision, that is inconsistent
with the Court’ s opinion on the question.
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(4) Where aquestion isreferred under subsection (1):

(8 ASIC must send to the Court all documents that were before
ASIC in connection with the hearing; and

(b) at the end of the proceeding in the Court in relation to the
reference, the Court must cause the documents to be returned
to ASIC.

62 Protection of membersetc.

(1) A member has, in the performance or exercise of any of hisor her
functions and powers as a member in relation to a hearing, the
same protection and immunity as a Justice of the High Court.

(1A) A delegate of a member has, in the performance or exercise of any
delegated function or power in relation to a hearing, the same
protection and immunity as a Justice of the High Court.

(2) A barrister, solicitor or other person appearing on a person’s behalf
at a hearing has the same protection and immunity as a barrister
has in appearing for a party in a proceeding in the High Court.

(3) Subject to this Act, a person who is required by a summons under
section 58 to appear at a hearing, or awitness at a hearing, has the
same protection as awitness in a proceeding in the High Court.
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Divison 7—Offences

63 Non-compliance with requirements made under this Part

(1) A person must not, without reasonable excuse, fail to comply with
arequirement made under section 19, subsection 21(3), section 30,
31, 32, 32A, 33 or 34, subsection 37(9) or section 38 or 39.

Penalty: 100 penalty units or imprisonment for 2 years, or both.

(2) A person must not, without reasonable excuse, fail to comply with
arequirement made under section 41, 42, 43, 44, 45 or 46.

Penalty: 50 penalty units or imprisonment for 12 months, or both.

(3) A person must not, without reasonable excuse, fail to comply with
arequirement made under subsection 21(1) or 29(2), paragraph
24(2)(a) or subsection 49(3) or 58(1), (2) or (4).

Penalty: 10 penalty units or imprisonment for 3 months, or both.

(4) A person must comply with areguirement made under subsection
23(2) or 48(2).

Penalty: 5 penalty units.

64 Falseinformation

(1) A person must not:

(a) in purported compliance with a regquirement made under this
Part; or

(b) inthe course of an examination of the person;

giveinformation, or make a statement, that is false or misleading in
amaterial particular.

Penalty: 100 penalty units or imprisonment for 2 years, or both.

(2) A person must not, at a hearing, give evidence that is false or
misleading in amaterial particular.

Penalty: 10 penalty units or imprisonment for 3 months, or both.
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(3) Itisadefenceto aprosecution for a contravention of subsection (1)
or (2) if it is proved that the defendant, when giving the
information or evidence or making the statement, believed on
reasonable grounds that it was true and not misleading.

65 Obstructing person acting under this Part

(1) A person must not, without reasonable excuse:

(a) obstruct or hinder a person in the exercise of a power under
this Part; or

(b) obstruct or hinder a person who is executing a warrant issued
under section 36.

Penalty: 100 penalty units or imprisonment for 2 years, or both.

(2) The occupier, or person in charge, of premises that a person enters
under awarrant issued under section 36 must provide to that
person all reasonable facilities and assistance for the effective
exercise of hisor her powers under the warrant.

Penalty: 25 penalty units or imprisonment for 6 months, or both.

66 Contempt of ASIC

(1) A person must not:

(a) obstruct or hinder ASIC or a member in the performance or
exercise of any of ASIC’sfunctions and powers; or

(b) disrupt ahearing.
Penalty: 50 penalty units or imprisonment for 1 year, or both.

(2) A person must not, without reasonable excuse, contravene a
direction given under subsection 55(1).

Penalty: 50 penalty units or imprisonment for 1 year, or both.

(3) An offence constituted by a contravention of subsection (1) or (2)
is punishable on summary conviction.
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67 Concealing booksrelevant to investigation

(1) Where ASIC isinvestigating, or is about to investigate, a matter, a
person must not:
(a) inany case—conceal, destroy, mutilate or alter a book
relating to that matter; or
(b) if abook relating to that matter isin a particular State or
Territory—take or send the book out of that State or Territory
or out of Australia.

Penalty: 200 penalty units or imprisonment for 5 years, or both.

(2) Itisadefenceto aprosecution for a contravention of subsection (1)
if it is proved that the defendant intended neither to defeat the
purposes of the corporations legislation, nor to delay or obstruct an
investigation, or a proposed investigation, by ASIC.

68 Sdf-incrimination

(1) For the purposes of this Part, of Division 3 of Part 10, and of
Division 2 of Part 11, it is not a reasonabl e excuse for a person to
refuse or fail:

(a) togiveinformation; or

(b) tosignarecord; or

(c) to produce a book;
in accordance with a requirement made of the person, that the
information, signing the record or production of the book, as the
case may be, might tend to incriminate the person or make the
person liable to a penalty.

(2) Subsection (3) applies where:
(a) before:

(i) making an oral statement giving information; or

(ii) signing arecord;
pursuant to a requirement made under this Part, Division 3 of
Part 10 or Division 2 of Part 11, a person (other than a body
corporate) claims that the statement, or signing the record, as
the case may be, might tend to incriminate the person or
make the person liable to a penalty; and
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(b) the statement, or signing the record, as the case may be,
might in fact tend to incriminate the person or make the
person so liable.

(3) The statement, or the fact that the person has signed the record, as
the case may be, is not admissible in evidence against the person
in:

(a) acriminal proceeding; or
(b) aproceeding for the imposition of a penalty;
other than a proceeding in respect of:

(c) inthe case of the making of a statement—the falsity of the
statement; or

(d) in the case of the signing of arecord—the falsity of any
statement contained in the record.

69 Legal professional privilege

(1) Thissection applies where:
(a) under this Part, Division 3 of Part 10, or Division 2 of
Part 11, aperson requires alawyer:
(i) togiveinformation; or
(i) to produce a book; and
(b) giving the information would involve disclosing, or the book

contains, as the case may be, a privileged communication
made by, on behalf of or to the lawyer in his or her capacity

asalawyer.

(2) Thelawyer isentitled to refuse to comply with the requirement
unless:

(a) if the person to whom, or by or on behalf of whom, the
communication was made is a body corporate that is under
official management or being wound up—the official
manager or liquidator of the body; or

(b) otherwise—the person to whom, or by or on behalf of whom,
the communication was made;

consents to the lawyer complying with the requirement.
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(3) If the lawyer so refuses, he or she must, as soon as practicable, give
to the person who made the requirement a written notice setting
out:

(a) if the lawyer knows the name and address of the person to
whom, or by or on behalf of whom, the communication was
made—that name and address; and

(b) if subparagraph (1)(a)(i) applies and the communication was
made in writing—sufficient particulars to identify the
document containing the communication; and

(c) if subparagraph (1)(a)(ii) applies—sufficient particulars to
identify the book, or the part of the book, containing the
communication.

Penalty: 10 penalty units or imprisonment for 3 months, or both.

70 Powersof Court where non-compliance with Part

(1) Thissection applieswhere ASIC is satisfied that a person has,
without reasonable excuse, failed to comply with a requirement
made under this Part (other than Division 8).

(2) ASIC may by writing certify the failure to the Court.

(3) If ASIC does so, the Court may inquire into the case and may order
the person to comply with the requirement as specified in the order.
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Division 8—ASI C’s power s where non-compliance with
Part

71 Ordershby ASIC

This Division applies where, in ASIC’ s opinion, information about:
(a) affairsof abody corporate; or
(b) securities; or
(c) futures contracts,

needs to be found out for the purposes of the exercise of any of
ASIC's powers under this Part but cannot be found out because a

person has failed to comply with a requirement made under this
Part.

72 Ordersin relation to securities of a body corporate

If paragraph 71(a) applies, ASIC may make one or more of the
following:

(a) an order restraining a specified person from disposing of any
interest in specified securities of the body corporate referred
to in that paragraph;

(b) an order restraining a specified person from acquiring any
interest in specified securities of the body;

(c) an order restraining the exercise of voting or other rights
attached to specified securities of the body;

(d) an order directing the holder of securitiesin respect of which
an order under this section isin force to give written notice of
that order to any person whom the holder knows to be
entitled to exercise aright to vote attached to the securities;

(e) an order directing the body not to pay, except in the course of

winding up, asum due from the body in respect of specified
securities of the body;

(f) an order directing the body not to register the transfer or
transmission of specified securities of the body;
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(g) an order directing the body not to issue to a person who holds
sharesin the body shares that the body proposed to issue to
the person:

(i) because the person holds shares in the body; or

(ii) pursuant to an offer or invitation made or issued to the
person because the person holds shares in the body.

73 Ordersin relation to securities generally

If paragraph 71(b) applies, ASIC may make one or more of the
following:

(a) an order restraining a specified person from disposing of any
interest in specified securities;

(b) an order restraining a specified person from acquiring any
interest in specified securities;

(c) an order restraining the exercise of voting or other rights
attached to specified securities;

(d) an order directing the holder of securitiesin respect of which
an order under this section isin force to give written notice of
that order to any person whom the holder knows to be
entitled to exercise aright to vote attached to the securities;

(e) an order directing abody corporate not to pay, except in the
course of winding up, a sum due from the body in respect of
specified securities;

(f) an order directing abody corporate not to register the transfer
or transmission of specified securities;

(g) an order directing a body corporate not to issue to a person
who holds shares in the body shares that the body proposed
to issue to the person:

(i) because the person holds such shares; or

(if) pursuant to an offer or invitation made or issued to the
person because the person holds such shares.

74 Ordersin relation to futures contracts

(1) If paragraph 71(c) applies, ASIC may make one or more of the
following:
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(a) an order restraining a specified person from disposing of
specified futures contracts;

(b) an order restraining a specified person from acquiring
specified futures contracts;

(c) an order restraining a specified person from exercising rights
under specified futures contracts;

(d) an order requiring a specified person to dispose of specified
futures contracts, or to dispose of specified futures contracts
in a specified manner.

(2) An order under subsection (1) does not prejudice or affect aright
of afutures exchange, or of aclearing house for afutures
exchange:

(a) to cause afutures contract to be closed out, or to close out a
futures contract, because of afailureto meet acall for a
deposit or margin; or

(b) to enter into aliquidating trade in order so to cause afutures
contract to be closed out, or in order so to close out afutures
contract; or

(c) to causeto beregistered in a person’s name, or to register in
aperson’s name, afutures contract that was previously
registered in another person’s name.

(3) Inthissection:

right includes aright enforceable neither at law nor in equity.

75 Ordersunder thisDivision

(1) ASIC may make an order varying or revoking an order in force
under this Division.

(2) An order under this Division must be made by notice published in
the Gazette.

(3) Where an order is made under this Division (other than
subsection (1)), ASIC must cause to be given to the person to
whom the order is directed:

(@) acopy of the order; and
(b) acopy of each order varying or revoking it.
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(4) Where an order under this Division relates to securities, ASIC must
cause:

(a) acopy of the order; and
(b) acopy of each order varying or revoking it;
to be given to:

(c) inany case—the person who issued or made available, or
who will issue or make available, the securities; or

(d) if the securities are rights or options—the person against
whom the right or option is, or would be enforceable.

(5) A person must comply with an order in force under this Division.

Penalty: 25 penalty units or imprisonment for 6 months, or both.
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Division 9—Evidentiary use of certain material

76 Statements made at an examination: proceedings against
examinee

(1) A statement that a person makes at an examination of the personis
admissible in evidence against the person in a proceeding unless:
(a) because of subsection 68(3), the statement is not admissible
in evidence against the person in the proceeding; or
(b) the statement is not relevant to the proceeding and the person
objects to the admission of evidence of the statement; or
(c) the statement is qualified or explained by some other
statement made at the examination, evidence of the other
statement is not tendered in the proceeding and the person
objects to the admission of evidence of the first-mentioned
statement; or
(d) the statement discloses matter in respect of which the person
could claim lega professional privilege in the proceeding if
this subsection did not apply in relation to the statement, and
the person objects to the admission of evidence of the
Statement.

(2) Subsection (1) appliesin relation to a proceeding against a person
even if it is heard together with a proceeding against another
person.

(3) Where awritten record of an examination of a person is signed by
the person under subsection 24(2) or authenticated in any other
prescribed manner, the record is, in a proceeding, primafacie
evidence of the statements it records, but nothing in this Part limits
or affects the admissibility in the proceeding of other evidence of
statements made at the examination.

77 Statements made at an examination: other proceedings

Where direct evidence by a person (the absent withess) of a matter
would be admissible in a proceeding, a statement that the absent
witness made at an examination of the absent witness and that
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tends to establish that matter is admissible in the proceeding as
evidence of that matter:
(a) if it appearsto the court or tribunal that:
(i) theabsent witnessisdead or is unfit, because of
physical or mental incapacity, to attend as a witness; or
(ii) the absent witnessis outside the State or Territory in
which the proceeding is being heard and it is not
reasonably practicable to secure his or her attendance;
or
(iii) all reasonable steps have been taken to find the absent
witness but he or she cannot be found; or
(b) if it does not so appear to the court or tribunal—unless
another party to the proceeding requires the party tendering
evidence of the statement to call the absent witness as a
witness in the proceeding and the tendering party does not so
call the absent witness.

78 Weight of evidence admitted under section 77

(1) Thissection applies where evidence of a statement made by a
person at an examination of the person is admitted under section 77
in a proceeding.

(2) Indeciding how much weight (if any) to give to the statement as
evidence of a matter, regard is to be had to:

(a) how long after the matters to which it related the statement
was made; and

(b) any reason the person may have had for concealing or
misrepresenting a material matter; and

(c) any other circumstances from which it is reasonable to draw
an inference about how accurate the statement is.

(3) If the person is not called as awitness in the proceeding:

(a) evidence that would, if the person had been so called, have
been admissible in the proceeding for the purpose of
destroying or supporting his or her credibility is so
admissible; and
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(b) evidenceisadmissibleto show that the statement is
inconsistent with another statement that the person has made

at any time.

(4) However, evidence of a matter is not admissible under this section
if, had the person been called as awitness in the proceeding and
denied the matter in cross-examination, evidence of the matter
would not have been admissible if adduced by the cross-examining

party.
79 Objection to admission of statements made at examination

(1) A party (the adducing party) to a proceeding may, not less than 14
days before the first day of the hearing of the proceeding, giveto
another party to the proceeding written notice that the adducing
party:

(a) will apply to have admitted in evidence in the proceeding
specified statements made at an examination; and

(b) for that purpose, will apply to have evidence of those
statements admitted in the proceeding.

(2) A notice under subsection (1) must set out, or be accompanied by
writing that sets out, the specified statements.

(3) Within 14 days after anoticeis given under subsection (1), the
other party may give to the adducing party awritten notice:

(a) stating that the other party objects to specified statements
being admitted in evidence in the proceeding; and

(b) specifies, in relation to each of those statements, the grounds
of objection.

(4) The period prescribed by subsection (3) may be extended by the
court or tribunal or by agreement between the parties concerned.

(5) On receiving anotice given under subsection (3), the adducing
party must give to the court or tribunal a copy of:
(a) the notice under subsection (1) and any writing that
subsection (2) required to accompany that notice; and

(b) the notice under subsection (3).
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(6) Where subsection (5) is complied with, the court or tribunal may
either:
(a) determine the objections as a preliminary point before the
hearing of the proceeding begins; or
(b) defer determination of the objections until the hearing.

(7) Where anotice has been given in accordance with subsections (1)
and (2), the other party is not entitled to object at the hearing of the
proceeding to a statement specified in the notice being admitted in
evidence in the proceeding, unless:

(a) the other party has, in accordance with subsection (3),
objected to the statement being so admitted; or

(b) the court or tribunal gives the other party leave to object to
the statement being so admitted.

80 Copiesof, or extractsfrom, certain books

(1) A copy of, or an extract from, abook relating to:
(a) affairsof abody corporate; or
(b) amatter referred to in any of paragraphs 31(1)(g) to (m),
inclusive, and 32(1)(j) to (p), inclusive; or
(c) amatter referred to in paragraph 32A(c) or (d);
isadmissible in evidence in a proceeding asif the copy were the
origina book, or the extract were the relevant part of the original

book, as the case may be, whether or not the copy or extract was
made under section 37.

(2) A copy of, or an extract from, abook is not admissible in evidence
under subsection (1) unlessit is proved that the copy or extract isa
true copy of the book, or of the relevant part of the book, asthe
case may be.

(3) For the purposes of subsection (2), a person who has compared:
(a) acopy of abook with the book; or
(b) an extract from abook with the relevant part of the book;

may give evidence, either orally or by an affidavit or statutory
declaration, that the copy or extract is atrue copy of the book or
relevant part, as the case may be.
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81 Report under Division 1

Subject to section 82, where a copy of areport under Division 1
purports to be certified by ASIC as atrue copy of such areport, the
copy isadmissible in a proceeding (other than a criminal
proceeding) as prima facie evidence of:
(@ ASIC'sreport of its opinion for the purposes of paragraph
461(1)(h) or subparagraph 583(c)(iii) of the Corporations
Act; and
(b) any facts or matters that the report states ASIC to have found
to exist.

82 Exceptionsto admissibility of report

(1) Thissection applies where a party to a proceeding tenders a copy
of areport as evidence against another party.

(2) The copy is not admissible under section 81 in the proceeding as
evidence against the other party unless the court or tribunal is
satisfied that:

(a) acopy of the report has been given to the other party; and

(b) the other party, and the other party’s lawyer, have had a
reasonable opportunity to examine that copy and to take its
contents into account in preparing the other party’ s case.

(3) Before or after the copy referred to in subsection (1) is admitted in
evidence, the other party may apply to cross-examine, in relation to
the report, a specified person who, or 2 or more specified persons
each of whom:

(a) was concerned in preparing the report or making a finding
about afact or matter that the report states ASIC to have
found to exist; or

(b) whether or not pursuant to a requirement made under this
Part, gave information, or produced a book, on the basis of
which, or on the basis of mattersincluding which, such a
finding was made.

(4) The court or tribunal must grant an application made under
subsection (3) unlessit considers that, in all the circumstances, it is
not appropriate to do so.
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(5) If:
(a) the court or tribunal grants an application or applications
made under subsection (3); and

(b) aperson to whom the application or any of the applications
relate, or 2 or more such persons, is or are unavailable, or
does not or do not attend, to be cross-examined in relation to
the report; and

(c) the court or tribunal is of the opinion that to admit the copy
under section 81 in the proceeding as evidence against the
other party without the other party having the opportunity so
to cross-examine the person or persons would unfairly
prejudice the other party;

the court or tribunal must refuse so to admit the copy, or must treat
the copy as not having been so admitted, as the case requires.

83 Material otherwise admissible

Nothing in this Division renders evidence inadmissiblein a
proceeding in circumstances where it would have been admissible
in that proceeding if this Division had not been enacted.
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Division 10—M iscellaneous

84 Requirement made of a body corporate

Where a provision of this Part empowers a person to make a
requirement of a body corporate, the provision also empowers the
person to make that requirement of a person who is or has been an
officer of the body.

85 Evidence of authority

A person (the inspector), other than ASIC, who is about to make,
or has made, arequirement of another person under this Part (other
than Division 6) must, if the other person requests evidence of the
inspector’ s authority to make the requirement, produce to the other
person:
(a) acurrent identity card that was issued to the inspector by
ASIC and incorporates a photograph of the inspector; and
(b) if the requirement will be, or was, made under an
authorisation by ASIC—a document that was issued by ASIC
and sets out the effect of so much of the authorisation asis
relevant to making the requirement; and

(c) otherwise—such evidence (if any) of the inspector’s
authority to make the requirement as ASIC determines.

86 Giving documentsto natural persons

Section 109X of the Corporations Act has effect for the purposes
of this Part asif areference in subsection (2) of that section to
leaving a document at an address were areferenceto leaving it at
that address with a person whom the person |eaving the document
believes on reasonable grounds:

(a) tolive or work at that address; and

(b) to have attained the age of 16 years.
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87 Place and timefor production of books

A provision of this Part that empowers a person to require the
production of books at a place and time specified by the personis
taken:
(a) torequire the person to specify a place and time that are
reasonablein al the circumstances; and
(b) if itisreasonablein all the circumstances for the person to
require the books to be produced forthwith—to empower the
person to require the books to be produced forthwith.

88 Application of Crimes Act and Evidence Act

(1) For the purposes of Part I11 of the Crimes Act 1914, an examination
or ahearing isajudicia proceeding.

(2) Part 2.2, sections 69, 70, 71 and 147 and Division 2 of Part 4.6 of
the Evidence Act 1995 apply to an examination in the same way
that they apply to a proceeding to which that Act applies under
section 4 of that Act.

89 Allowances and expenses

(1) A person who, pursuant to a requirement made under section 19,
appears for examination is entitled to the prescribed allowances
and expenses (if any).

(2) A person who, pursuant to a summons issued under section 58,
appears at a hearing is entitled to be paid:
(@) if the summonswas issued at another person’s request—by
that other person; or
(b) otherwise—by ASIC;
the prescribed allowances and expenses (if any).

(3) ASIC may pay such amount asit thinks reasonable on account of
the costs and expenses (if any) that a person incursin complying
with arequirement made under this Part.
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90 Expensesof investigation under Division 1

Subject to section 91, ASIC must pay the expenses of an
investigation.

91 Recovery of expenses of investigation

(1) Where:

(a) apersonisconvicted of an offence against alaw of the
Commonwealth, or of a State or Territory in thisjurisdiction,
in a prosecution; or

(b) ajudgment is awarded, or a declaration or other order is
made, against a person in a proceeding in a court of this
jurisdiction; or

(ba) apersonisconvicted of an offence against Division 2 of
Part 2 in a prosecution; or

(bb) ajudgment is awarded, or adeclaration or other order is
made, against a person under Division 2 of Part 2ina
proceeding in a court;

begun as aresult of an investigation under Division 1, ASIC may

make one of the following orders:

(c) an order that the person pay the whole, or a specified part, of
the expenses of the investigation,;

(d) an order that the person reimburse ASIC to the extent of a
specified amount of such of the expenses of the investigation
as ASIC has paid;

(e) an order that the person pay, or reimburse ASIC in respect of,
the whole, or a specified part, of the cost to ASIC of making
the investigation, including the remuneration of a member or
staff member concerned in the investigation.

(2) An order under this section must be in writing and must specify
when and how the payment or reimbursement is to be made.

(3) A person must comply with an order under this section that is
applicable to the person.

Penalty: 50 penalty units or imprisonment for 1 year, or both.
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(4) ASIC may recover in acourt of competent jurisdiction as a debt
due to ASIC so much of the amount payable under an order made
under this section asis not paid in accordance with the order.

(5) A report under Division 1 may include recommendations about the
making of orders under this section.

92 Compliance with Part

A person is neither liable to a proceeding, nor subject to aliahility,
merely because the person has complied, or proposes to comply,
with arequirement made, or purporting to have been made, under
this Part.

93 Effect of Part

(1) Except as expressly provided, nothing in this Part limits the
generality of anything elsein this Part.

(2) Thefunctions and powers that this Part confers are in addition to,
and do not derogate from, any other function or power conferred
by alaw of the Commonwealth, a State or a Territory.

93AA Enforcement of undertakings

(1) ASIC may accept awritten undertaking given by apersonin
connection with a matter in relation to which ASIC has a function
or power under this Act.

(2) The person may withdraw or vary the undertaking at any time, but
only with ASIC’ s consent.

(3) If ASIC considers that the person who gave the undertaking has
breached any of itsterms, ASIC may apply to the Court for an
order under subsection (4).

(4) If the Court is satisfied that the person has breached aterm of the
undertaking, the Court may make all or any of the following
orders:

(@) an order directing the person to comply with that term of the
undertaking;
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(b) an order directing the person to pay to the Commonwealth an
amount up to the amount of any financial benefit that the
person has obtained directly or indirectly and that is
reasonably attributable to the breach;

(c) any order that the Court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as aresult of the breach;

(d) any other order that the Court considers appropriate.
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Part 3A—Enforceable undertakingsin relation to

registered schemes

93A Undertakings by responsible entity

(1) ASIC may accept awritten undertaking given by the responsible
entity of aregistered scheme in connection with a matter:

(&) concerning the registered scheme; and

(b) inrelation to which ASIC has a power or function under the
corporations legislation (other than the excluded provisions).

(2) Theresponsible entity may withdraw or vary the undertaking at
any time, but only with ASIC’ s consent.

(3) If ASIC considersthat the responsible entity has breached any of
the terms of the undertaking, ASIC may apply to the Court for an
order under subsection (4).

(4) If the Court is satisfied that the responsible entity has breached a
term of the undertaking, the Court may make all or any of the
following orders:

(a) an order directing the responsible entity to comply with that
term of the undertaking;

(b) an order directing the responsible entity to transfer to scheme
property an amount up to the amount of any financial benefit
that the responsible entity has obtained directly or indirectly
and that is reasonably attributable to the breach;

(c) any order that the Court considers appropriate directing the
responsible entity to compensate any person who has
suffered loss or damage as a result of the breach;

(d) any other order that the Court considers appropriate.
(5) ASIC must keep arecord of the full text of the undertaking.

(6) ASIC must make available to a person who asks for it a copy of the
text of the undertaking, but ASIC must delete from the copy
information:
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(a) that the responsible entity has asked it not to release; and
(b) that ASIC is satisfied:
(i) iscommercia in confidence; or

(ii) should not be disclosed because it would be against the
public interest to do so; or

(iii) consists of personal details of an individual.

(7) If ASIC makes available a copy that has information deleted from
it, the copy must include a note stating that information has been
deleted.
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94 Arrangement of ASIC’sbusiness

Subject to section 12, ASIC may give directions about the
arrangement of ASIC’ s business.

95 ASIC to establish offices

(1) For the purpose of performing its functions and exercising its
powers under the corporations legislation, ASIC:
(&) must establish aregional officein each State and Territory in
thisjurisdiction; and
(b) may establish aregional office in a State that is not in this
jurisdiction; and
(c) may establish such other offices asit thinksfit.

(2) Indeciding on the number and location of its offices, ASIC must
seek to ensure that:

(a) for the purposes of the corporations legislation (other than
the excluded provisions)—it serves adequately the needs of
business communitiesin the States and Territoriesin this
jurisdiction; and

(b) for the purposes of Division 2 of Part 2—it serves adequately
the needs of business communities throughout Australia.

96 Regional Commissioners

For each regional office established under subsection 95(1) thereis
to be adifferent Regional Commissioner, employed by ASIC under
subsection 120(3), who must manage the office.
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Division 2—Divisionsof ASIC

97 ASIC may establish Division

(1) ASIC may direct in writing that a Division of ASIC consisting of at
least 2 specified membersisto, either generally or as otherwise
provided by the direction, perform or exercise specified functions
or powers of ASIC.

(2) A direction under this section that isin force and does not specify
the Chairperson as a member of the Division must specify such a
member as the Division’s chairperson.

98 Effect of direction establishing Division

(1) Where adirection under section 97 isin force, this section has
effect for the purposes of the performance or exercise by the
Division, in accordance with the direction, of functions or powers
of ASIC.

(2) ASIC istakento consist of the Division.

(3) If the Chairperson is not a member of the Division, the member
whom the direction specifies as the Division’'s chairperson is taken
to be the Chairperson.

(4) A meeting of the Division is taken to be a meeting of ASIC, but 2
members of the Division form a quorum at a meeting of the
Division.

99 ASIC may reconstitute Division

Where a direction under section 97 isin force, ASIC may at any
time revoke the direction or amend it in relation to the Division's
membership or in any other respect.

100 Effect of reconstituting Division

(1) Thissection has effect where, as at the time when a directionis
amended under section 99 so asto change a Division's
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membership, the Division as constituted before the change has, in
relation to a particular matter, begun but not yet completed the
performance of functions, or the exercise of powers, in accordance
with the direction as in force before the amendment.

(2) The Division as constituted after the change may, in relation to that
matter, perform functions, and exercise powers, in accordance with
the direction asin force after the amendment.

101 Multiple Divisions

A Division of ASIC may perform functions, or exercise powers, of
ASIC even though another such Division is performing such
functions, or exercising such powers, at the sametime.
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Division 3—Delegation by ASIC

102 Delegation

(1) ASIC may, by writing under its common seal, delegate to a person
all or any of its functions and powers.

(2) ASIC must not, without the Minister’s approval, delegate a
function or power to a person other than:

(@) amember; or
(b) astaff member; or

(c) aperson who, by virtue of the regulations, is a prescribed
person in relation to the delegation; or

(d) aperson appointed by APRA under section 45 of the
Australian Prudential Regulation Authority Act 1998; or

(e) amember of the staff of the Australian Competition and
Consumer Commission referred to in subsection 27(1) of the
Trade Practices Act 1974.

(2A) ASIC must not delegate a function or power to an APRA staff
member within the meaning of the Australian Prudential
Regulation Authority Act 1998, unless the Chief Executive Officer
of APRA has agreed to the delegation in writing.

(2B) ASIC must not delegate a function or power to:
(8) aperson referred to in paragraph (2)(e); or
(b) aperson engaged under section 27A of the Trade
Practices Act 1974,

unless the Chairperson of the Australian Competition and
Consumer Commission has agreed to the delegation in writing.

(3) Insubsections (1) and (2):
person includes a body.

(4) Inexercising its power under subsection (1), ASIC must seek to
ensure that:
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(a) the persons who make decisions affecting a particular
business community are located as close to that community
as practicable; and

(b) for the purposes of the corporations legislation (other than
the excluded provisions)—members of business communities
in the States and Territories in this jurisdiction have prompt
and convenient access to decision-making and to ASIC's
facilities, and

(c) for the purposes of Division 2 of Part 2—members of
business communities throughout Australia have prompt and
convenient access to decision-making and to ASIC's
facilities.

(5) Inthe performance of afunction, or the exercise of a power,
delegated under this section, the delegate is subject to ASIC's
directions.

(6) Where afunction or power conferred on ASIC by or under alaw
(including this Act) and delegated under this section is performed
or exercised by the delegate, it is, for the purposes of that law and
this Act, taken to have been performed or exercised by ASIC.
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Division 4—Meetings of ASIC

103 Convening of meetings

(1) The Chairperson may convene a meeting to be held at a place and
time he or she determines.

(2) The Chairperson must convene such meetings as he or she thinks
necessary for the efficient performance of ASIC’s functions.

(3) If so requested in writing by 2 of the members, the Chairperson
must convene a meeting.

104 Approved methods of communication

(1) If al the members who are not absent from office so agree, a
meeting may be held by means of a method of communication, or
by means of a combination of methods of communication,
approved by ASIC for the purposes of that meeting.

(2) For the purposes of this Part, amember who participatesin a
meeting held as permitted by subsection (1) is present at the
meeting even if he or sheis not physically present at the same
place as another member participating in the meeting.

(3) Inthissection:

meeting includes a part of a meeting.

105 Quorum

At ameeting:
(@) if ASIC consists of 3 or 4 members—2 members; or
(b) in any other case—3 members;

form aquorum.
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106 Whoisto preside at meetings

(1) The Chairperson must preside at al meetings at which he or sheis
present.

(2) If the Chairperson isnot present at a meeting but the Deputy
Chairperson is present, the Deputy Chairperson must preside.

(3) If neither the Chairperson nor the Deputy Chairperson is present at
ameeting, the members present must elect one of their number to
preside.

107 Procedure at meetings

(1) Questionsarising at a meeting must be determined by a mgjority of
the votes of the members present at the meeting.

(2) The member presiding at a meeting has a deliberative vote but not
acasting vote.
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108 Term of office as member

(1) Subject to this Act, a person appointed as a member holds office
for such term of at most 5 years asis specified in the instrument of
appointment, but is eligible for re-appointment.

(2) A person who has attained the age of 65 years must not be
appointed as a full-time member.

(3) A person must not be appointed as a full-time member for aterm
extending beyond the day on which he or she will attain the age of
65 years.

109 Term of office as Chairperson or Deputy Chair person

(1) Subject to this Act, amember appointed as Chairperson or Deputy
Chairperson holds office as such until:
(@) inany case—the end of hisor her current term as a member;
or
(b) in any case—he or she otherwise stops being a member; or
(c) inthe case of amember appointed as Deputy Chairperson—
he or she is appointed as Chairperson;
whichever happensfirst.

(2) A personisnotineligibleto be appointed under section 10 merely
because he or she has been so appointed before.
110 Resignation

A person may resign as amember, as Chairperson, or as Deputy
Chairperson, by writing signed and delivered to the
Governor-General.
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111 Termination of appointment

(1) The Governor-General may terminate a member’ s appointment
because of misbehaviour, or the physical or mental incapacity, of
the member or if the member:

(a) becomes bankrupt, appliesto take the benefit of alaw for the
relief of bankrupt or insolvent debtors, compounds with his
or her creditors or assigns remuneration or property for their
benefit; or

(b) isafull-time member and engages without the Minister’s
consent in paid employment outside the duties of the
member’ s office; or

(c) isafull-time member and is absent from duty, except on
leave of absence, for 14 consecutive days, or for 28 daysin
any period of 12 months; or

(d) isapart-time member and is absent, except on leave granted
in accordance with subsection 113(2), from 3 consecutive
meetings of ASIC; or

(e) without reasonable excuse, contravenes section 123,
subsection 124(2), (4) or (6) or section 125; or

(f) contravenes section 128.

(2) The Governor-General may, with the consent of afull-time
member who is:

(a) an eligible employee; or
(b) amember of the superannuation scheme established by deed
under the Superannuation Act 1990;
retire the member from office on the ground of incapacity.

(3) In spite of anything contained in this section, a member who:
(a) isan digible employee; and
(b) has not reached his or her maximum retiring age within the
meaning of the Superannuation Act 1976;

is not capable of being retired from office on the ground of
invalidity within the meaning of Part IVA of that Act unlessthe
Commonwealth Superannuation Board of Trustees No. 2 has given
a certificate under section 54C of that Act.

(4) In spite of anything contained in this section, a member who:
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(&) isamember of the superannuation scheme established by
deed under the Superannuation Act 1990; and
(b) isunder 60 years of age;
is not capable of being retired from office on the ground of
invalidity within the meaning of that Act unlessthe
Commonwealth Superannuation Board of Trustees No. 1 has given
a certificate under section 13 of that Act.

112 Remuneration and allowances etc.

(1) A member must be paid such remuneration asis determined by the
Remuneration Tribunal but, if no determination of that
remuneration by the Tribunal isin operation, a member must be
paid such remuneration as the Minister determines in writing.

(2) A member must be paid such allowances, and, subject to
subsection (3), provided with such other benefits, as the Minister
determines in writing.

(3) The benefitsin respect of which the Minister may make a
determination under subsection (2) are such benefits (including
benefits by way of financial or other assistance in connection with
housing, transport, insurance, long service leave and
superannuation) as, in the Minister’s opinion, are necessary or
desirable to assist a member in, or place the member in a position
that may facilitate, the performance of his or her functions.

(4) ASIC may reimburse a member for any loss or expenditure
incurred by the member because of, or in the course of, the
performance of his or her functions.

(5) Thissection has effect subject to the Remuneration Tribunal Act
1973.

113 L eave of absence

(1) A full-time member has such recreation leave entitlements as are
determined by the Remuneration Tribunal.

(2) The Minister may:
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(@) grant afull-time member leave of absence, other than
recreation leave, on such terms and conditions as to
remuneration or otherwise as the Minister determines; and

(b) grant a part-time member leave of absence from a meeting of
ASIC.

114 Superannuation arrangements

(1) The Minister may make a written determination about the
provision of superannuation benefits for or in relation to a specified
full-time member who, when the determination is made, is not an
eligible employee or amember of the superannuation scheme
established by deed under the Superannuation Act 1990.

(2) The Minister may, by writing, vary or revoke a determination made
under subsection (1), even if it has been varied at |east once before.

(3) The Minister must not make a determination under subsection (1),
or vary or revoke a determination so made, except in accordance
with arrangements approved by the Minister under the
Superannuation Benefits (Supervisory Mechanisms) Act 1990.

(4) Superannuation benefits may be provided in accordance with a
determination under subsection (1) as that determination isin force
when the benefits are provided.

115 Other termsand conditions

A member holds office on such terms and conditions (if any) in
respect of matters not provided for by this Act as the Minister
determines in writing.
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Division 2—Acting appointments

116 Acting members

(1) The Minister may:

(a) appoint aperson to act as a full-time member during any
period when there are less than 8 persons who are members
or are acting as members in accordance with this paragraph
or paragraph (b); or

(b) appoint a person to act as a part-time member during any
period when there are less than 8 persons who are members
or are acting as members in accordance with this paragraph
or paragraph (a) and there are at least 3 persons who are
full-time members or are acting as membersin accordance
with paragraph (a); or

(c) appoint aperson to act as a full-time member or asa
part-time member during any period when afull-time
member (other than the Chairperson or the Deputy
Chairperson) or a part-time member, as the case may be, is
absent from office, is acting as Deputy Chairperson in
accordance with section 118 or, in the case of a part-time
member, is, for any reason, unable to perform the functions
of hisor her office.

(2) Except so far as the contrary intention appears, areferencein this
Act to amember of ASIC includes areference to a person who is
acting as a member under subsection (1).

117 Acting Chairperson

The Minister may appoint a member to act as Chairperson:
(a) during avacancy in the office of Chairperson, whether or not
an appointment has previously been made to the office; or
(b) during any period, or during al periods, when the
Chairperson is absent from office.
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118 Acting Deputy Chair person

The Minister may appoint a member to act as Deputy Chairperson:
(a) during avacancy in the office of Deputy Chairperson,
whether or not an appointment has previously been made to
the office; or
(b) during any period, or during al periods, when the Deputy
Chairperson is absent from office or is acting as Chairperson.

119 Limitation on appointmentsto act during vacancy

A person appointed under section 116, 117 or 118 to act during a
vacancy must not continue for more than 12 months to act during
the vacancy.
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Division 3—Delegation by members

119A Delegation by members

(1) A member may, in writing, delegate to aperson al or any of hisor
her functions and powers.

(2) A member must not, without the Minister’s approval, delegate a
function or power to a person other than:
(a) astaff member; or

(b) aperson who, by virtue of the regulations, is a prescribed
person in relation to the delegation.

(3) Inthe performance of afunction, or the exercise of a power,
delegated under this section, the delegate is subject to the
member’ s directions.
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Part 6—ASI C’s staff

120 Staff

(1) Subject to this Part, ASIC’ s staff must be persons engaged under
the Public Service Act 1999.

(2) For the purposes of the Public Service Act 1999:
(&) ASIC and the APS employees assisting ASIC together
constitute a Statutory Agency; and
(b) the Chairperson of ASIC isthe Head of that Statutory
Agency.

(3) Inaddition to the staff referred to in subsection (1), the
Chairperson may, on the Commonwealth’s behalf, employ under
written agreements such persons as the Chairperson thinks
necessary for the performance or exercise of any of itsfunctions
and powers.

(4) Theterms and conditions of employment of persons employed
under subsection (3) are such as the Chairperson determines from
time to time with the Minister’ s written approval.

121 Consultantsetc.

(1) The Chairperson may, on the Commonwealth’s behalf, engage,
under written agreements, as consultants to, or to perform services
for, ASIC in connection with the performance or exercise of any of
its functions or powers, persons having suitable qualifications and
experience.

(2) Theterms and conditions of engagement of persons engaged under
subsection (1) are such as the Chairperson determines from time to
time.

122 Staff seconded to ASIC

In addition to the other staff members;
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(a) officers and employees of Agencies (within the meaning of
the Public Service Act 1999), and of authorities of the
Commonwealth, whose services are made availableto ASIC
in connection with the performance or exercise of any of its
functions or powers; and

(b) personswhaose services are so made available under
arrangements made under section 249;

areto assist ASIC.
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Part 7—Preventing conflicts of interest and misuse

of information

Division 1—Disclosur e of interests

123 Membersto disclose certain intereststo Minister

(1) A member must, in accordance with this section, disclose to the
Minister:
(a) any direct or indirect pecuniary interest that the member has
or acquiresin:
(i) abody corporate carrying on businessin Australia; or
(ii) abusinessin Australia; and
(b) any direct or indirect pecuniary interest that the member has
or acquiresin interests (including securities, futures contracts
or other financia products) regulated by ASIC; and
(c) any agreement, understanding or expectation that the member
will:

(i) resume a previous business relationship (whether or not
that relationship existed immediately before the
member’ s appointment); or

(ii) enter into a new business rel ationship;
when the member ceases to be a member; and

(d) any severance arrangement or ongoing financial arrangement
that takes account of an agreement, understanding or
expectation that must be disclosed under paragraph (c).

(2) For the purpose of paragraph (1)(b), interests are regul ated by
ASICif ASIC hasafunction or power in relation to any aspect of
the acquisition, holding, disposal or provision of the interests, or of
interests of that kind.

(3) Indisclosing an indirect pecuniary interest in securities, futures
contracts or other financial products, the member must identify the
particular securities, futures contracts or products.

140
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(4) Paragraphs (1)(c) and (d) apply to agreements or understandings
entered into, or expectations arising, before or after the member’s
appointment.

(5) Paragraph (1)(c) does not require a member to disclose an
expectation to enter into a new business relationship unless the
member can identify the other party, or one or more other parties,
to the relationship. Disclosure is required whether or not the field
of business or legal nature of the relationship has been determined.

(6) A disclosure under this section must be made in writing.

124 Membersto disclose certain intereststo Chairperson

(1) Thissection has effect where a member:
(a) istotake part, or istaking part, in determining a matter
before ASIC; and
(b) hasor acquires adirect or indirect pecuniary interest, or a
direct or indirect interest of any other kind, that could
conflict with the proper performance of the member’'s
functions in relation to determining the matter.

(2) If the member is not the Chairperson, the member must disclose
the interest to the Chairperson.

(3) If the member is not the Chairperson and the Chairperson becomes
aware that the member has the interest, the Chairperson must:

(a) if the Chairperson considers that the member should not take
part, or not continue to take part, as the case requires, in
determining the matter—direct the member accordingly; or

(b) in any other case—cause the member’ sinterest to be
disclosed to the persons concerned in the matter.

(4) The member must comply with a direction under paragraph (3)(a).

(5) If the member isthe Chairperson, he or she must cause his or her
interest to be disclosed to the persons concerned in the matter.

(6) Subject to subsection (4), the member must not take part, or
continue to take part, as the case requires, in determining the
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matter unless everyone concerned in it consents to the member so
taking part.

(7) Sections 27F to 27L of the Commonwealth Authorities and
Companies Act 1997 do not apply to members.

125 Notification of intereststo ASIC

(1) Thissection has effect where a person, in the course of:

(a) performing functions or services as a staff member
(otherwise than as a person appointed or engaged under the
Public Service Act 1999); or

(b) performing afunction, or exercising a power, asan ASIC
delegate; or

(c) performing functions or services by way of assisting an ASIC
delegate;

isrequired to consider a matter in which the person has a direct or
indirect pecuniary or other interest that could involve a conflict
with the proper performance or exercise by the person of those
functions, services or powers.

(2) The person must forthwith give to ASIC awritten notice:
(a) stating that he or sheis required to consider the matter and
has an interest in it; and
(b) setting out particulars of the interest.

(3) The person must do whatever is necessary to avoid the conflict
referred to in subsection (1).

Penalty: 50 penalty units or imprisonment for 12 months, or both.

126 Defence

It is a defence to a prosecution of a person for a contravention of
section 125 if it is established that when the person was required to
consider the matter he or she was not aware of afact or thing
whose existence obliged him or her to comply with that section in
relation to the matter.
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Division 2—Confidentiality

127 Confidentiality

(1) ASIC must take all reasonable measures to protect from
unauthorised use or disclosure information:

() giventoitin confidencein or in connection with the
performance of its functions or the exercise of its powers
under the corporations legidlation (other than the excluded
provisions); or

(b) that is protected information.

(1A) Disclosing summaries of information or statistics derived from
information is authorised use and disclosure of the information
provided that information relating to any particular person cannot
be found out from those summaries or statistics.

(1B) Disclosing:

(a) the names of entities that are RSA providers or RSA
institutions for the purposes of the RSA Act; or

(b) the addresses at which business relating to entities referred to
in paragraph (a) is conducted; or

(c) any other information that is reasonably necessary to enable
members of the public to contact a person who performs
functionsin relation to an RSA (within the meaning of the
RSA Act);

is authorised use and disclosure of the information.

(1C) Disclosing any or all of the following information about an RSA
provider is authorised use and disclosure of the information:

(@) whether or not the RSA provider has lodged a return under
section 44 of the RSA Act in respect of a particular year of
income;

(b) whether or not anotice, or a particular kind of notice, has
been given under section 92 of the RSA Act in relation to an
RSA provider in respect of aparticular year of income.

(1D) Disclosing:
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(@) the names of:

(i) superannuation funds, approved deposit funds and
pooled superannuation trusts that are superannuation
entities for the purposes of the SIS Act; or

(if) superannuation entities that are non-complying
superannuation funds or non-complying approved
deposit funds, or are not pooled superannuation trusts,
asthe case may be, in relation to a specified year of
income for the purposes of Part IX of the Income Tax
Assessment Act; or

(i) superannuation funds and approved deposit funds that
are eligible roll-over funds for the purposes of Part 24 of
the SIS Act; and

(b) the addresses at which business relating to funds or trusts
referred to in paragraph (a) is conducted; and

(d) any other information that is reasonably necessary to enable
members of the public to contact a person who performs
functions in relation to a superannuation entity (within the
meaning of the SIS Act);

is authorised use and disclosure of the information.

(1E) Disclosing any or al of the following information about a fund,
scheme or trust (of atype referred to in subsection (1D)) is
authorised use and disclosure of the information:

(&) whether or not the trustee of the fund, scheme or trust has
lodged areturn under section 36 of the SIS Act in respect of
aparticular year of income;

(b) whether or not adecision has been made by APRA to givea
notice, or a particular kind of notice, in relation to the fund,
scheme or trust under section 40 of the SIS Act in relation to
aparticular year of income;

(c) whether or not a notice or a particular kind of notice has been
given by APRA or ASIC under section 40 or 254 of the SIS
Act inrelation to the fund, scheme or trust, in respect of a
particular year of income;

(d) in the case of a superannuation fund—whether or not the
trustee of the fund has told APRA that the trustee is willing
to accept a particular kind of contribution.
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(2) For the purposes of subsection (1), the disclosure of information as
required or permitted by alaw of the Commonwealth or a
prescribed law of a State or internal Territory istaken to be
authorised use and disclosure of the information.

(2A) Disclosing information to one of the following is authorised use
and disclosure of the information:
() the Minister;
(b) the Secretary of the Department for the purpose of advising
the Minister, or an officer authorised for that purpose;
(c) APRA.

(3) For the purposes of subsection (1), the disclosure of information by
a person for the purposes of:

(a) performing the person’s functions as:
(i) amember, staff member or ASIC delegate; or

(if) aperson who isacting asamember or staff member or
who is authorised to perform or exercise afunction or
power of, or on behalf of, ASIC; or

(b) the performance of functions or services by the person by
way of assisting an ASIC delegate;
is taken to be authorised use and disclosure of the information.

(4) Wherethe Chairperson is satisfied that particular information:

(@) will enable or assist an agency, being CASAC, the Panel, the
Disciplinary Board, the Review Board or any other agency
within the meaning of the Freedom of Information Act 1982,
to perform or exercise any of the agency’ s functions or
powers; or

(aa) will enable or assist:

(i) the Australian Bureau of Criminal Intelligence; or
(ii) the Australian Financial Institutions Commission; or

(iii) the Superannuation Complaints Tribunal;
to perform any of its functions or powers; or

(ab) will enable or assist an officer of the Commonwealth
Attorney-Genera’ s Department who isin the office known
as the Office of Law Enforcement Co-ordination to perform
any of his or her functions or powers; or

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 145



Part 7 Preventing conflicts of interest and misuse of information
Division 2 Confidentiality

Section 127

(b) will enable or assist the government, or an agency, of a State
or Territory to perform afunction or exercise a power; or
(c) will enable or assist agovernment, or an agency, of aforeign
country to perform afunction, or exercise a power, conferred
by alaw in force in that foreign country; or
(d) will enable or assist a prescribed professional disciplinary
body to perform one of its functions;
the disclosure of the information to the agency, government or
disciplinary body by a person whom the Chairperson authorises for

the purpose is taken to be authorised use and disclosure of the
information.

(4A) The Chairperson may impose conditions to be complied with in
relation to information disclosed under subsection (4).

(4B) Thedisclosure of information to abody corporate specified in
regulations under subsection (4C) (including a body corporate that
isaforeign company) is authorised use and disclosure of the
information if:

(@) the Chairperson is satisfied that the information will enable
or assist the body corporate to monitor compliance with,
enforce, or perform functions or exercise powers under:

(i) the Corporations Act; or

(iaa) the businesslaw of a State that isnot in thisjurisdiction;
or

(ia) the businesslaw of aforeign country; or

(ii) thebusinessrules, or thelisting rules (if any), of the
body corporate; and

(b) thedisclosureisby a person authorised by the Chairperson
for the purpose.

(4C) Theregulations may specify abody corporate for the purposes of
subsection (4B) if, and only if, the body corporate:

(@ conducts a stock market or afutures market; or

(b) isthe securities clearing house or a clearing house for a
futures exchange.
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(4D) The Chairperson may impose conditions to be complied with by a

body corporate and its officers, employees and agentsin relation to
information disclosed to the body corporate under subsection (4B).

(4E) A person must comply with a condition imposed under

(4EA)

(4F)

()

subsection (4D).
Penalty: 100 penalty units or imprisonment for 2 years, or both.

If ASIC disclosesinformation to a disciplinary body under
paragraph (4)(d), the body or a member of the body:
(8) must not disclose the information to any other person; and
(b) must not use the information for any purpose other than for
deciding whether or not to take disciplinary or other action or
for taking that action.

Penalty: Imprisonment for 2 years.

If information is disclosed to a body corporate under
subsection (4B), the body corporate, or an officer, employee or
agent of the body corporate, must not, without the written consent
of the Chairperson:
(a) disclose theinformation to a person who is not an officer,
employee or agent of the body corporate; or
(b) use the information otherwise than for the purpose of
monitoring compliance with, enforcing, or performing
functions or exercising powers under:
(i) the Corporations Act; or

(iaa) the businesslaw of a State that isnot in thisjurisdiction;
or

(ia) the businesslaw of aforeign country; or

(ii) the businessrules, or thelisting rules (if any), of the
body corporate.

Penalty: 100 penalty units or imprisonment for 2 years, or both.

The Chairperson may delegate all or any of his or her functions and
powers under subsection (4), (4A), (4B), (4D) or (4F) to a member
or staff member.
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(6) Nothing in any of subsections (1A), (1B), (1C), (ID), (IE), (2),
(2A), (3), (4) and (4B) limits:
(a) anything elsein any of those subsections; or
(b) what may otherwise constitute, for the purposes of
subsection (1), authorised use or disclosure of information.

(9) Inthissection:

Income Tax Assessment Act means the Income Tax Assessment
Act 1936 or the Income Tax Assessment Act 1997.

protected information means information disclosed or obtained, or
adocument given or produced, (whether before or after the
commencement of this section), for the purposes of afunctionin
section 12A and relating to the affairs of:
() abody or person regulated by ASIC; or
(b) abody corporate (including a body corporate that has ceased
to exist) that has at any time been, or is, related (within the
meaning of the Corporations Act) to a body regulated by
ASIC; or
(c) aperson who has been, is, or proposes to be, a customer of a
body or person regulated by ASIC;
other than information that has already been lawfully made
available to the public from other sources.

RSA Act means the Retirement Savings Accounts Act 1997.

SI'S Act means the Superannuation Industry (Supervision) Act
1993.
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Division 3—Restrictions on dealing in futures contracts

128 Certain personsnot to deal on the basis of certain information

Where:
() because of being, or having at any time been, or acting as, or
having at any time acted as, a member or staff member; or
(b) because of being, or having at any time been, an ASIC
delegate; or
(c) inthe course of assisting, or because of assisting, or having at
any time assisted, an ASIC delegate;
aperson has acquired information that is not generally available
but that, if it were, would be likely to affect materially the price for
dealing in afutures contract, the person must not deal in, or
procure another person to deal in, that futures contract or afutures
contract of the same kind as that futures contract.

Penalty: 200 penalty units or imprisonment for 5 years, or both.

129 Compensation to other parties where section 128 contravened

(1) A person who contravenes section 128 isliable to compensate any
other party to the transaction for any loss sustained by that party
because of any difference between the price at which the dealing in
the futures contract took place and the price at which it would be
likely to have taken place if the information had been generally
available.

(2) Subsection (1) does not affect any other liability of a person who
contravenes section 128.

130 Amount of compensation

(1) Whereaperson isliable under section 129 to compensate another
person for alossin relation to atransaction, the amount of the
compensation is:
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(@) if the first-mentioned person has aready been found by a
court to be liable under section 129 to pay an amount or
amounts to a person or personsin relation to the
transaction—the amount of that loss less the amount, or the
sum of the amounts, that the first-mentioned person has been
so found to be liable to pay; or

(b) in any other case—the amount of that loss.

(2) For the purposes of subsection (1), the onus of establishing that the
transaction in relation to which a personisliable to pay
compensation is the same as the transaction in relation to which the
person has already been found liable to pay an amount or amounts
lies on that person.

131 Limitation of actions

An action under section 129 is not maintainable more than 2 years
after the day on which the transaction was compl eted.

132 ASIC may sue

ASIC may, if it considersthat it isin the public interest to do so,
bring an action under section 129 in the name, and for the benefit,
of a person.
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Part 8—Finance
Divison 1—Gener al

133 Paymentsto ASIC by Commonwealth

(1) Thereisto be paid to ASIC such money asis appropriated by the
Parliament for the purposes of ASIC.

(2) The Minister for Finance may give directions about the amountsin
which, and the times at which, money payable under subsection (1)
isto be paid to ASIC.

134 ASIC’s money

ASIC’'smoney consists of:
(&) money paid to ASIC under subsection 133(1); and
(b) any other money paid to ASIC (including money paid by a
State or Territory, but not including money received by ASIC
on behalf of a State or Territory in the course of performing
functions or exercising powers pursuant to an agreement or
arrangement entered into under subsection 11(8)).

135 How ASIC’s money to be applied

(1) ASIC s money may be applied only:
(a) inpaying or discharging expenses, charges, obligations or
ligbilities that:
(i) ASIC; or
(ii) the Panel; or
(iii) the Disciplinary Board; or
(iv) the AASB;
incurs or undertakes in connection with performing or
exercising any of its functions and powers; or

(b) in paying remuneration or allowances payable under this Act
(other than remuneration or allowances payable to members
of CASAC); or
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(c) in connection with the provision, in accordance with
subsection 112(2), of benefits to members; or

(d) in connection with the provision, in accordance with
subsection 114(4), of superannuation benefits; or

(e) in making, in respect of afull-time member who is not an
eligible employee, contributions under a superannuation or
retirement scheme, however established.

(2) Nothing in subsection (1) limits the generality of anything elsein
that subsection.

(3) Subsection (1) does not prevent investment of surplus money of
ASIC under section 18 of the Commonwealth Authorities and
Companies Act 1997.

(4) This section and subsection 18(3) of the Commonwealth
Authorities and Companies Act 1997 have effect subject to a
provision that the corporations legislation (other than the excluded
provisions) makes about money or property that vestsin ASIC
under such alaw.

(5) The Minister may by writing require ASIC to pay to the
Commonwealth so much of ASIC’s money as.
() isnot immediately required for the purposes of ASIC; and
(b) does not exceed a specified amount.

(6) ASIC must comply with arequirement under subsection (5) and
must realise so much of the property in which money has been
invested under subsection 18(3) of the Commonwealth Authorities
and Companies Act 1997 asis necessary in order to so comply.

(7) Money paid by ASIC to the Commonwealth under subsection (5)
forms part of the Consolidated Revenue Fund.

137 Limitation on contracts and leases

(1) Except as otherwise provided by the regulations, ASIC must not,
without the approval of the Minister:

() enter into a contract under which ASIC isto pay or receive

an amount exceeding $250,000 or, if a higher amount is
prescribed, that higher amount; or
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(b) enter into alease of land for a period exceeding 10 years.

(2) Inparagraph (1)(a):

contract does not include an agreement entered into under
subsection 120(3) or 121(1) or an agreement entered into in the
exercise of a power conferred by subsection 18(3) of the
Commonwealth Authorities and Companies Act 1997.

138 Extra mattersto beincluded in annual report

(1) A report on ASIC under section 9 of the Commonwealth
Authorities and Companies Act 1997 must:

(a) describe the specific goals ASIC has pursued, and the
prioritiesit has followed, during the year, in performing its
functions and pursuing the objects referred to in subsection
1(2); and

(b) describe what progress ASIC has made during that year
towards achieving those goals; and

(c) describe any matters that, during that year, have adversely
affected ASIC’ s effectiveness or have hindered ASIC in
pursuing any of those goals and objectives; and

(d) describe the performance indicators used by ASIC and
ASIC's performance against those indicators.

(2) The report must also set out information about the exercise during
the year of ASIC's powers under Part 15 of the Retirement Savings
Accounts Act 1997 and under Part 29 of the Superannuation
Industry (Supervision) Act 1993.

(3) Inrelation to ASIC' s functions under the Insurance (Agents and
Brokers) Act 1984, the report must include information about:

(a) the number of persons registered by ASIC for the time being
as foreign insurance agents, life insurance brokers or general
insurance brokers, respectively; and

(b) any suspensions or cancellations effected by ASIC under
section 25 or 31H of that Act during the period to which the
report relates; and

(c) any prosecutions for offences against that Act during that
period; and
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(d) any insolvency of an insurance intermediary that came to
ASIC' s notice during that period; and

(e) any other matters (if any) as are prescribed.

(4) Inrelation to ASIC' s functions under subsection 12FA(1), the
report must include information about ASIC’s monitoring and
promotion of market integrity and consumer protection in relation
to:

(@) the Austrdian financial system; and
(b) the provision of financial services.

139 Liability to taxation

(1) Subject to subsection (2), ASIC is not subject to taxation under:
(@) alaw of the Commonwealth (other than alaw imposing sales
tax, the Debits Tax Act 1982 or the Fringe Benefits Tax Act
1986); or
(b) alaw of a State or Territory.

(2) Theregulations may provide that subsection (1) does not apply in
relation to taxation under a specified law.

154 Australian Securities and Investments Commission Act 2001 No. 51, 2001



Finance Part 8
Trust property Division 2

Section 140

Division 2—Trust property

140 ASIC may accept property on trust

ASIC may accept gifts, bequests and devises made to ASIC on
trust and may act as trustee of money or other property vested in
ASIC on trust.

141 Trust money to be paid into bank account

ASIC must ensure that trust money is paid into an account or
accounts:

(a8) maintained by ASIC under subsection 18(2) of the
Commonwealth Authorities and Companies Act 1997; and

(b) containing only trust money.

142 How trust property to be applied

(1) Notwithstanding section 135, money or other property that ASIC
holds on trust must be applied or dealt with in accordance with
ASIC's powers and duties as trustee, and not otherwise.

(2) Money that ASIC holds on trust may be invested in any manner in
which:

(a) theterms of the trust authorise ASIC to invest the money; or

(b) alaw inforcein a State or internal Territory authorises
trustees to invest trust funds.
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Part 9—The Companies and SecuritiesAdvisory
Committee

Division 1—General

146 CASAC isabody corporate

CASAC:
(a) isabody corporate, with perpetual succession; and
(b) isto have acommon seal; and

(c) may acquire, hold and dispose of real and personal property;
and

(d) may sue and be sued in its corporate name.

Note 1: CASAC was established by section 145 of the Australian Securities
and Investments Commission Act 1989 and is continued in existence
by section 261 of thisAct.

Note2:  The Commonwealth Authorities and Companies Act 1997 appliesto
CASAC. That Act deals with matters relating to Commonwealth
authorities, including reporting and accountability, banking and
investment, and conduct of officers.

147 Membership

(1) CASAC consists of the following members, namely, the
Chairperson of ASIC and such other members as hold officein
accordance with this Part.

(2) The members (other than the Chairperson of ASIC) are to be
appointed by the Minister on a part-time basis.

(3) The Minister must, by writing, appoint amember (other than the
Chairperson of ASIC) as the Convenor of CASAC.

(4) The Minister must appoint a person as a member only if the
Minister is satisfied that the person is qualified for appointment by
virtue of hisor her knowledge of, or experience in, one or more of
the following fields, namely, business, the administration of
companies, the financial markets, law, economics and accounting.
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(5) In appointing the members:

(a) the Minister must have regard to the desirability of the views
of business communitiesin this jurisdiction being adequately
represented among the members; and

(b) the Minister must ensure so far as practicable that at any time
thereis at least one member of CASAC from each Statein
thisjurisdiction and the Northern Territory.

(6) For the purposes of subsection (5), amember isfrom a particular
State or Territory if he or sheisaresident of that State or Territory.

148 Functions

CASAC'sfunctions are, on its own initiative or when requested by
the Minister, to advise the Minister, and to make to the Minister
such recommendations as it thinks fit, about any matter connected
with:

(a) aproposal to make corporations legidation, or to make
amendments of the corporations legislation (other than the
excluded provisions); or

(b) the operation or administration of the corporations legislation
(other than the excluded provisions); or

(c) law reformin relation to the corporations legislation (other
than the excluded provisions); or

(d) companies, securities or the futures industry; or

(e) aproposal for improving the efficiency of the securities
markets or futures markets.

149 Term of office as member

Subject to this Act, a person appointed as a member holds office
for such term of at least one year and at most 3 years asis specified
in the instrument of appointment, but is eligible for
re-appointment.

150 Resignation

A person appointed as a member may resign as a member by
writing signed by the person and delivered to the Minister.
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151 Termination of appointment

The Minister may terminate the appointment of a member:
(a) because of the physical or mental incapacity of the member;
or
(b) if the member becomes bankrupt, applies to take the benefit
of alaw for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or assigns remuneration
or property for their benefit.

152 Remuneration and allowances etc.

(1) A member must be paid such remuneration asis determined by the
Remuneration Tribunal but, if no determination of that
remuneration by the Tribunal isin operation, a member must be
paid such remuneration as the Minister determines in writing.

(2) A member must be paid such allowances as the Minister
determines in writing.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

(4) Inthissection:

member does not include the Chairperson of ASIC.

153 Meetings

(1) Where the Convenor is absent from a meeting, the members who
are present at the meeting may appoint one of their number to act
as Convenor for the purposes of that meeting.

(2) The procedure at a meeting must be determined by the members
present.

154 CASAC toinform itself in any manner

For the purposes of the performance by CASAC of any of its
functions, CASAC may inform itself in such manner as it seesfit.
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155 Publication of advice or recommendations

(1) The Minister may, after consulting CASAC, publish any advice or
recommendations given to him or her by CASAC.

(2) Nothing in subsection (1) affects the power of CASAC to publish
any advice or recommendations that it has given to the Minister.
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156 Staff

(1) Subject to this Part, CASAC’ s staff must be persons engaged under
the Public Service Act 1999.

(2) For the purposes of the Public Service Act 1999:
() the Convenor and the APS employees assisting the Convenor
together constitute a Statutory Agency; and
(b) the Convenor isthe Head of that Statutory Agency.

(3) Inaddition to the staff referred to in subsection (1), CASAC may,
on the Commonwealth’ s behalf, employ under written agreements
such persons as CASAC thinks necessary for the performance or
exercise of any of its functions and powers.

(4) Thetermsand conditions of employment of persons employed
under subsection (3) are such as CASAC determines from timeto
time with the Minister’ s written approval.

157 Consultantsetc.

(1) CASAC may, on the Commonwealth’s behalf, engage, under
written agreements, as consultants to, or to perform servicesfor,
CASAC, in connection with the performance or exercise of any of
its functions or powers, persons having suitable qualifications and
experience.

(2) Theterms and conditions of engagement of persons engaged under
subsection (1) are such as CASAC determines from time to time.

158 Staff seconded to CASAC

In addition to the other staff of CASAC:

(a) officers and employees of Agencies (within the meaning of
the Public Service Act 1999), and of authorities of the
Commonwealth, whose services are made available to
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CASAC in connection with the performance or exercise of
any of itsfunctions or powers; and

(b) personswhaose services are so made available under
arrangements made under section 249;

areto assist CASAC.

159 Paymentsto CASAC by Commonwealth

(1) Thereisto be paid to CASAC such money as is appropriated by
the Parliament for the purposes of CASAC.

(2) The Minister for Finance may give directions about the amountsin
which, and the times at which, money payable under subsection (1)
isto be paid to CASAC.

160 CASAC’s money

CASAC’'s money consists of:
(&) money paid to CASAC under subsection 159(1); and
(b) any other money paid to CASAC.

161 How CASAC’smoney to be applied

(1) CASAC’ s money may be applied only:

(a) inpaying or discharging expenses, charges, obligations, or
liabilities, that CASAC incurs or undertakes in connection
with performing or exercising any of its functions and
powers; or

(b) in paying remuneration or allowances payable under this Act
to members of CASAC.

(2) Nothing in subsection (1) limits the generality of anything elsein
that subsection.

(3) Subsection (1) does not prevent investment of surplus money of
CASAC under section 18 of the Commonwealth Authorities and
Companies Act 1997.
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(4) This section has effect subject to aprovision that alaw of the
Commonwealth makes about money or property that vestsin
CASAC under such alaw.

(5) The Minister may by writing require CASAC to pay to the
Commonwealth so much of CASAC’smoney as:
(@) isnot immediately required for the purposes of CASAC,; and
(b) does not exceed a specified amount.

(6) CASAC must comply with arequirement under subsection (5) and
must realise so much of the property in which money has been
invested under subsection 18(3) of the Commonwealth Authorities
and Companies Act 1997 asis necessary in order to so comply.

(7) Money paid by CASAC to the Commonwealth under
subsection (5) forms part of the Consolidated Revenue Fund.

163 Limitation on contracts and leases

(1) Except as otherwise provided by the regulations, CASAC must not,
without the approval of the Minister:

() enter into a contract under which CASAC isto pay or receive
an amount exceeding $50,000 or, if a higher amount is
prescribed, that higher amount; or

(b) enter into alease of land for a period exceeding 10 years.
(2) In paragraph (1)(a):

contract does not include an agreement entered into under
subsection 156(3) or 157(1).

165 Liability to taxation

(1) Subject to subsection (2), CASAC is not subject to taxation under:

() alaw of the Commonwealth (other than alaw imposing sales
tax, the Debits Tax Act 1982 or the Fringe Benefits Tax Act
1986); or

(b) alaw of a State or Territory.

(2) Theregulations may provide that subsection (1) does not apply in
relation to taxation under a specified law.
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166 CASAC may accept property on trust

CASAC may accept gifts, bequests and devises made to CASAC
on trust and may act as trustee of money or other property vested in
CASAC on trust.

167 Trust money to be paid into bank account

CASAC must ensure that trust money is paid into an account or
accounts:
(@) maintained by CASAC under subsection 18(2) of the
Commonwealth Authorities and Companies Act 1997; and

(b) containing only trust money.

168 How trust property to be applied

(1) Notwithstanding section 161, money or other property that
CASAC holds on trust must be applied or dealt with in accordance
with CASAC’ s powers and duties as trustee, and not otherwise.

(2) Money that CASAC holds on trust may be invested in any manner
in which:
(a) theterms of the trust authorise CASAC to invest the money;
or
(b) alaw inforcein aState or interna Territory authorises
trustees to invest trust funds.

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 163



Part 10 The Corporations and Securities Panel
Division 1 Generd

Section 172

Part 10—The Cor porations and Securities Panel
Division 1—General

172 Membership

(1) The Panel consists of such members, not fewer than 5, as hold
office in accordance with this Part.
Note: The Panel was established by section 171 of the Australian Securities

and Investments Commission Act 1989 and is continued in existence
by section 261 of thisAct.

(2) The Governor-General isto appoint the members on the
nomination of the Minister.

(3) Each of the members may be appointed as a full-time member or as
a part-time member.

(4) The Minister must nominate a person as a member only if the
Minister is satisfied that the person is qualified for appointment by
virtue of hisor her knowledge of, or experience in, one or more of
the following fields, namely, business, the administration of
companies, the financial markets, law, economics and accounting.

(4A) Each person who isthe Minister for a State in this jurisdiction or
the Northern Territory may from time to time give to the Minister
the names of persons who, in the opinion of the first-mentioned
Minister:

(@) arequadlified for appointment as members of the Panel by
virtue of their knowledge of, or experience in, one or more of
the following fields, namely, business, the administration of
companies, the financial markets, law, economics and
accounting; and

(b) ought to be considered for appointment as members of the
Panel.

(4B) In nominating persons as members of the Panel, the Minister must
ensure so far as practicable that, at any time, at least one member
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of the Panel is a person whose name has been given to the Minister
under subsection (4A).

(5) The performance of the functions or the exercise of the powers of
the Panel is not affected merely because its membership is not as
prescribed by subsections (1) and (3), unless a continuous period of
3 months has elapsed since its membership ceased to be as so
prescribed.

173 President

The Governor-General is to appoint as President of the Panel a
person who is, or isto be, amember.

174 Functionsand powers of Panel

The Panel has the functions and powers conferred on it by or under
the corporations legislation (other than the excluded provisions).

175 Term of office as member

(1) Subject to this Act, a person appointed as a member holds office
for such term of at most 5 years asis specified in the instrument of
appointment, but is eligible for re-appointment.

(2) A person who has attained the age of 65 years must not be
appointed as a full-time member.

(3) A person must not be appointed as a full-time member for aterm
extending beyond the day on which he or she will attain the age of
65 years.

176 Term of office as President

(1) Subject to this Act, a person appointed as President holds office as
such until:

(a) the end of his or her current term as a member; or
(b) he or she otherwise stops being a member;
whichever happensfirst.
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(2) A personisnot ineligible to be appointed under section 173 merely
because he or she has been so appointed before.

177 Resignation

A person may resign as amember or President by writing signed
and delivered to the Governor-General .

178 Termination of appointment

(1) The Governor-General may terminate a member’ s appointment
because of misbehaviour, or the physical or mental incapacity, of
the member or if the member:

() becomes bankrupt, appliesto take the benefit of alaw for the
relief of bankrupt or insolvent debtors, compounds with his
or her creditors or assigns remuneration or property for their
benefit; or

(b) isafull-time member and engages without the Minister’'s
consent in paid employment outside the duties of the
member’ s office; or

(c) isafull-time member and is absent from duty, except on
leave granted in accordance with section 180, for 14
consecutive days, or for 28 daysin any period of 12 months;
or

(d) contravenes section 128; or

(e) without reasonable excuse, contravenes section 185.

(2) The Governor-General may, with the consent of afull-time
member who is an eligible employee, retire the member from
office on the ground of incapacity.

179 Remuneration and allowances

(1) A member must be paid such remuneration as is determined by the
Remuneration Tribunal but, if no determination of that
remuneration by the Tribunal isin operation, a member must be
paid such remuneration as the Minister determinesin writing.

(2) A member must be paid such allowances as the Minister
determines in writing.
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(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

180 L eave of absence

(1) A full-time member has such recreation leave entitlements as are
determined by the Remuneration Tribunal.

(2) The Minister may grant a full-time member leave of absence, other
than recreation leave, on such terms and conditions as to
remuneration or otherwise as the Minister determines.

181 Other termsand conditions

A member holds office on such terms and conditions (if any) in
respect of matters not provided for by this Act asthe Minister
determines in writing.

182 Acting President

(1) The Minister may appoint a member to act as President:

(a) during avacancy in the office of President, whether or not an
appointment has previously been made to the office; or

(b) during any period, or during all periods, when the President
is absent from office.

(2) A person appointed under subsection (1) to act during a vacancy
must not continue for more than 12 months to act during the
vacancy.

183 Annual report

(1) The Panel must, as soon as practicable after 30 June, and in any
event before 31 October, in each year:

(@) prepare areport describing the operations of the Panel during
the year that ended on 30 June in that year; and

(b) givetothe Minister acopy of the report.

(2) Where acopy of areport is given to the Minister under
subsection (1), he or she must cause a copy of the report to be laid
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before each House of the Parliament within 15 sitting days of that
House after he or she receives the first-mentioned copy.
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184 Constitution of Panel in relation to particular matters

(1) The Panel must, for the purposes of the performance or exercise of
its functions or powers in relation to a particular matter, be
constituted by 3 membersin respect of whom adirection isin force
under this section in relation to that matter.

(2) The President may give directions about the members (the sitting
members) who are to constitute the Panel for the purposes of
performing or exercising its functions or powersin relation to
particular matters.

(3) A direction under subsection (2) must:

(a) unless the sitting members include the President—designate
one of them as President; and
(b) in any case—designate one of the sitting members as Deputy
President;
of the Panel as congtituted in relation to the matter concerned.

(4) Wherethe President gives adirection asto the sitting members, he
or she may:

(a) at any time after the giving of the direction and before the
commencement of proceedingsin relation to the matter; or

(b) if one of those persons ceases to be a member, or ceasesto be
available for the purposes of proceedingsinrelation to a
matter, during the proceedings or after the completion of the
proceedings but before the matter to which the proceedings
relate is determined—at any time after the person so ceases
to be amember or to be available;

revoke the direction and give a further direction under
subsection (2) asto the additional members.

(4A) The regulations may make provision in relation to the constitution
of the Panel for the purposes of conducting areview under
section 657EA or 657EB of the Corporations Act.

(5) Inthissection:
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functions or powers means functions or powers of the Panel under
the corporations legislation (other than the excluded provisions).

185 Disclosure of interests by members

(1) Whereamember is, or isto be, amember of the Panel as

(1A)

(2

©)

constituted for the purposes of the performance or exercise of its
functions or powersin relation to a particular matter and the
member has or acquires any interest, pecuniary or otherwise, that
could conflict with the proper performance of the member’s
functionsin relation to that matter:

(@) the member must disclose the interest to the President and to
the parties involved in the matter; and

(b) except with the President’ s consent, the member must not
take part in the performance or exercise of the Panel’s
functions or powersin relation to the matter.

The President must not, under paragraph (1)(b), consent to a
member taking part in the performance or exercise of the Panel’s
functions or powers in relation to a matter unless the President
believes, on reasonable grounds, that the member’ sinterest is
immaterial or indirect and will not prevent the member from acting
impartially in relation to the matter.

Where the President becomes aware that amember who is, or isto
be, amember of the Panel as constituted for the purposes of the
performance or exercise of its functions or powersin relation to a
particular matter has in relation to that matter such an interest asis
mentioned in subsection (1), then:

(@) the President must revoke the direction given under
subsection 184(2) in relation to the matter unless the
President believes, on reasonable grounds, that the member’s
interest isimmaterial or indirect and will not prevent the
member from acting impartially in relation to the matter; or

(b) if the President is not required to revoke that direction under
paragraph (a), the President must cause the member’ s interest
to be disclosed to the parties involved in the matter.

In this section:

170
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functions or powers means functions or powers of the Panel under
the corporations legislation (other than the excluded provisions).

186 Application of Divisions2 and 3 of Part 7

Divisions 2 and 3 of Part 7 apply in relation to the Panel, and in
relation to a member of the Panel, asif:

(a) areferencein section 127 to ASIC included areference to the
Panel; and

(b) areferencein paragraph 128(1)(a) to amember of ASIC
included areference to a member of the Panel.
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Division 3—Panel proceedings

187 Interpretation

For the purposes of the performance or exercise, in relation to a
particular matter, of any of the Panel’ s functions and powers, this
Division has effect asif:
(a) areferenceto the Panel were areference to the Panel as
constituted in relation to that matter; and
(b) areference to amember were areference to amember of the
Panel as so constituted; and
(c) if the President is not a member of the Panel as so
constituted—a reference to the President were areference to
the member designated, in a direction in force under
subsection 184(2), as the President of the Panel as so
constituted; and

(d) areference to the Deputy President were areference to the

member designated, in adirection in force under subsection
184(2), as Deputy President of the Panel as so constituted.

188 Power to conduct proceedings

(1) The Panel may conduct proceedings for the purposes of the
performance or exercise of any of its functions and powers.

(2) The President may convene proceedingsto be held at a place and
time he or she determines.

190 Panel may restrict publication of certain material

(1) Where, during Panel proceedings, the Panel is satisfied that it is
desirable to do so, the Panel may give directions preventing or
restricting the publication of submissions or evidence made or
given to, or of matters contained in documents lodged with, the
Panel.

(2) In determining whether or not to give a direction under
subsection (1), the Panel must have regard to:
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(&) whether submissions or evidence made or given, or that may
be made or given, or a matter that has arisen or may arise,
during the proceedings is of a confidential nature or relates to
the commission, or to the alleged or suspected commission,
of an offence against an Australian law; and

(b) any unfair prejudice to a person’s reputation that would be
likely to be caused unless the Panel exercises its powers
under this section; and

(c) whether itisin the public interest that the Panel exercisesits
powers under this section; and

(d) any other relevant matter.

(3) Inthissection:

Panel proceedings includes a part of Panel proceedings.

192 Power to summon witnesses and take evidence

(1) A member may, by written summons in the prescribed form given
to a person:

() require the person to appear before the Panel at Panel
proceedingsto give evidence, to produce specified
documents, or to do both; and

(b) require the person to attend from day to day unless excused,
or released from further attendance, by a member.

(2) InPanel proceedings, the Panel may take evidence on oath or
affirmation, and for that purpose a member may:
() require awitnessin the proceedings to either take an oath or
make an affirmation; and
(b) administer an oath or affirmation to awitnessin the
proceedings.

(3) The oath or affirmation to be taken or made by a person for the
purposes of this section is an oath or affirmation that the evidence
the person will give will be true.

(4) The member presiding at Panel proceedings.
() may require awitnessin the proceedings to answer a
guestion put to the witness; and

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 173



Part 10 The Corporations and Securities Panel
Division 3 Panel proceedings

Section 193

(b) may require a person appearing in the proceedings pursuant
to a summons issued under this section to produce a
document specified in the summons.

(6) If:
(a) aperson appearsin Pand proceedings pursuant to a
summons issued under this section; and
(b) the summons wasissued at a person’s request;

the person appearing is entitled to be paid the prescribed
allowances and expenses (if any) by the person at whose request
the summons was issued.

(7) The Panel may pay such amount as it thinks reasonable on account
of the costs and expenses (if any) that a person incursin complying
with arequirement made under this section.

193 Quorum

In Panel proceedings, 2 members form a quorum.

194 Legal representation in proceedings befor e the Panel

A party to Panel proceedings may be legally represented in the
proceedings only with the leave of the Panel.

195 Procedure

(1) Subject to subsections (2) to (4), the Panel may determine the
procedural rulesto be followed in Panel proceedings.

(2) Panel proceedings are to be conducted in accordance with (in order
of priority):
(a) the requirements of this Division; and
(b) the reguirements of the regulations.

(3) Without limiting paragraph (2)(b), the regulations may deal with:
(@) making submissions or giving evidence in Panel proceedings;
and
(b) theright (if any) to appear, or be represented, in Panel
proceedings; and
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(c) the mattersthat the Panel isto take into account when
making a decision in the course of Panel proceedings.

(4) Therulesof procedural fairness, to the extent that they are not
inconsistent with the provisions of this Act or the regulations made
under it, apply to Panel proceedings.

197 Protection of membersetc.

(1) A member has, in the performance or exercise of any of hisor her
functions and powers as a member in relation to Panel proceedings,
the same protection and immunity as a Justice of the High Court.

(3) Subject to this Act, a person who is required by a summons under
section 192 to appear in Panel proceedings, or awitness in Panel
proceedings, has the same protection as awitness in a proceeding
in the High Court.

198 Non-compliance with requirements made under section 192

A person must not, without reasonable excuse, fail to comply with
arequirement made under subsection 192(1), (2) or (4).

Penalty: 10 penalty units or imprisonment for 3 months, or both.

199 False evidence

(1) A person must not:
(a) inawritten submission given to the Panel for the purposes of
Panel proceedings; or
(b) while appearing before the Panel in Panel proceedings;

give information or evidence that is false or misleadingin a
material particular.

Penalty: 10 penalty units or imprisonment for 3 months, or both.

(2) Itisadefenceto aprosecution for a contravention of subsection (1)
if it is proved that the defendant, when giving the information or
evidence, believed on reasonable grounds that it was true and not
misleading.
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200 Contempt of Panel

(1) A person must not:
(a) obstruct or hinder the Panel or a member in the performance
or exercise of any of the Panel’ s functions and powers; or

(b) disrupt Panel proceedings.
Penalty: 50 penalty units or imprisonment for 1 year, or both.

(2) A person must not, without reasonable excuse, contravene a
direction given under subsection 190(1).

Penalty: 50 penalty units or imprisonment for 1 year, or both.

(3) An offence constituted by a contravention of subsection (1) or (2)
is punishable on summary conviction.

201 Powers of Court where non-compliance with section 192

(1) This section applies where the Panel, as constituted for the
purposes of particular Panel proceedings, is satisfied that a person
has, without reasonable excuse, failed to comply with a
reguirement made under section 192 in, or in relation to, those
proceedings.

(2) The Panel as so constituted may by writing certify the failure to the
Court.

(3) If the Panel does so, the Court may inquire into the case and may
order the person to comply with the requirement as specified in the
order.

201A Undertakingsto the Panel

(1) InPanel proceedings, the Panel may accept awritten undertaking
from a person affected, or likely to be affected, by the proceedings
about a matter relevant to the proceedings.

(2) The person may withdraw or vary the undertaking at any time, but
only with the consent of the Panel.
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(3) If the Panel considers that the person has breached any of the terms
of the undertaking, the Panel may apply to the Court for an order
under subsection (4).

(4) If the Court is satisfied that the person has breached a term of the
undertaking, the Court may make all or any of the following
orders:

(a) an order directing the person to comply with that term of the
undertaking;

(b) any order that the Court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as aresult of the breach;

(c) any other order that the Court considers appropriate.

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 177



Part 11 Companies Auditors and Liquidators Disciplinary Board
Division 1 Constitution of Disciplinary Board

Section 203

Part 11—CompaniesAuditorsand Liquidators
Disciplinary Board

Divison 1—Constitution of Disciplinary Board

203 Membership of Disciplinary Board

(1) The Disciplinary Board consists of:
(@) aChairperson; and
(b) amember selected by the Minister from a panel of 5 persons,
being persons resident in Australia, nominated by the
National Council of the Institute of Chartered Accountantsin
Australia; and

(c) amember selected by the Minister from a panel of 5 persons,
being persons resident in Australia, nominated by the
National Council of the Australian Society of Certified
Practising Accountants.

Note: The Disciplinary Board was established by section 202 of the

Australian Securities and Investments Commission Act 1989 and is
continued in existence by section 261 of this Act.

(2) A personisnot eligible for appointment as Chairperson unless he
or sheisenrolled as abarrister, as a solicitor, as a barrister and
solicitor or asalegal practitioner of the High Court, of any federal
court or of the Supreme Court of a State or Territory and has been
so enrolled for a period of at least 5 years.

(3) The Chairperson and each of the other members are to be
appointed by the Minister on a part-time basis.

204 Functions and power s of Disciplinary Board

The Disciplinary Board has the functions and powers conferred on
it by or under the corporations legidation (other than the excluded
provisions).
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205 Term of office

Subject to this Act, the Chairperson, each other member and each
deputy of a member holds office for such term of at most 3 years as
is specified in the instrument of his or her appointment, but is
eigible for re-appointment.

206 Resignation from office

A person may resign his or her office as Chairperson, member or
deputy of amember by writing signed and delivered to the
Minister.

207 Termination of appointment

(1) The Minister may terminate the appointment of the Chairperson,
any other member or a deputy of a member because of
misbehaviour or physical incapacity.

(2) If the Chairperson, any other member or a deputy of a member:

(a) isabsent, without leave of the Disciplinary Board, from 3
consecutive meetings of the Board (being, in the case of a
deputy of a member, meetings that the deputy is required to
attend); or

(b) becomes bankrupt, applies to take the benefit of alaw for the
relief of bankrupt or insolvent debtors, compounds with his
or her creditors or assigns remuneration or property for their
benefit; or

(c) isconvicted in Australia of an offence punishable by
imprisonment for 12 months or longer; or

(d) becomes of unsound mind; or

(e) fails, without reasonable excuse, to comply with section 211;

the Minister must terminate his or her appointment.

208 Acting Chairperson

The Minister may appoint a person who is eligible for appointment
as Chairperson to act as Chairperson:
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(a) during avacancy in the office of Chairperson, whether or not
an appointment has previously been made to the office; or

(b) during any period, or during al periods, when the
Chairperson is absent from office.

209 Appointment of deputies

(1) The Minister may:

(a) appoint a person selected by him or her from the panel
referred to in paragraph 203(1)(b) to be the deputy of the
member referred to in that paragraph; and

(b) appoint a person selected by him or her from the panel
referred to in paragraph 203(1)(c) to be the deputy of the
member referred to in that paragraph.

(2) A deputy of amember is entitled to attend meetings of the
Disciplinary Board at which the member is not present and, while
so attending, is taken to be a member of the Disciplinary Board.

210 Mesetings

(1) The Chairperson must convene such meetings of the Disciplinary
Board as he or she considers necessary for the performance of its
functions.

(2) The Chairperson must preside at all meetings of the Disciplinary
Board.

(3) At ameeting of the Disciplinary Board, the Chairperson and one
member constitute a quorum.

(4) A question arising at a meeting of the Disciplinary Board must be
determined by a majority of votes of the persons present and
voting.

(5) At ameeting, the Chairperson has a deliberative vote and, in the
event of an equality of votes, also has a casting vote.

(6) Subject to this section, the procedures for convening meetings of
the Disciplinary Board and for the conduct of business by the
Disciplinary Board must be as the Disciplinary Board determines.
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211 Disclosure of interests

(1) For the purposes of this section, member includes a deputy of a
member.

(2) A member who has adirect or indirect pecuniary interest in a
matter being considered or about to be considered by the
Disciplinary Board must, as soon as possible after the relevant
facts have come to his or her knowledge, disclose the nature of his
or her interest at a meeting of the Disciplinary Board.

(3) A disclosure under subsection (2) must be recorded in the minutes
of the meeting of the Disciplinary Board and the member must not,
unless the Minister or the Disciplinary Board otherwise
determines:

(a) be present during any deliberation of the Disciplinary Board
with respect to that matter; or

(b) take part in any decision of the Disciplinary Board with
respect to that matter.

(4) For the purpose of the making of a determination by the
Disciplinary Board under subsection (3) in relation to a member
who has made a disclosure under subsection (2), a member who
has a direct or indirect pecuniary interest in the matter to which the
disclosure relates must not:

(a) be present during any deliberation of the Disciplinary Board
for the purpose of making the determination; or

(b) take part in the making by the Disciplinary Board of the
determination.

212 Remuneration and allowances
(1) Inthissection:
member includes a deputy of a member.

(2) A member must be paid such remuneration as is determined by the
Remuneration Tribunal but, if no determination of that
remuneration by the Tribunal isin operation, a member must be
paid such remuneration as the Minister determinesin writing.
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(3) A member must be paid such allowances as the Minister
determines in writing.

(4) This section has effect subject to the Remuneration Tribunal Act
1973.

213 Confidentiality

(1) The Disciplinary Board must take all reasonable measures to
protect from unauthorised use or disclosure information given to it
in confidence in or in connection with the performance of its
functions or the exercise of its powers under the corporations
legidlation (other than the excluded provisions).

(2) For the purposes of subsection (1), the disclosure of information:

(a) asrequired or permitted by alaw of the Commonwealth or a
prescribed law of a State or Territory; or

(b) in order to enable or assist an authority or person in:
(i) aState or Territory; or
(ii) acountry outside Australia and the external Territories,

to perform or exercise afunction or power that corresponds,
or isanalogous, to any of the Disciplinary Board's, or
ASIC'sfunctions and powers;

is taken to be authorised disclosure of the information.

214 Annual report

(1) The Disciplinary Board must, as soon as practicable after 30 June,
and in any event before 31 October, in each year:
(a) prepare areport describing the operations of the Disciplinary
Board during the year that ended on 30 June in that year; and

(b) givetothe Minister a copy of the report.

(2) Where acopy of areport isgiven to the Minister under
subsection (1), he or she must cause a copy of the report to belaid
before each House of the Parliament within 15 sitting days of that
House after he or she receives the first-mentioned copy.
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Division 2—Hearings by Disciplinary Board

215 Definition

In this Division:

hearing means a hearing held by the Disciplinary Board under this
Division.

216 Hearings

(D

)
©)

(4)

)

(6)

The Disciplinary Board may, at a meeting of the Disciplinary
Board, hold a hearing for the purpose of the performance of its
functions, or the exercise of its powers.

Subject to subsection (3), hearings must take placein private.

If aperson (other than ASIC) who is entitled to be given an
opportunity to appear at a hearing requests that the hearing take
place in public, the hearing must, subject to any directions of the
Disciplinary Board under subsection (5), take place in public.

The Disciplinary Board may give directions as to the persons who
may be present at a hearing that isto take place in private.

Where, at a hearing that is taking place in public at the request of a
person, the Disciplinary Board is satisfied that it is desirable to do
so by reason of the confidential nature of any evidence or matter or
in order to protect the interests of any other person, the
Disciplinary Board may:
(a) direct that a part of the hearing take place in private and give
directions as to the persons who may be present; or
(b) give directions preventing or restricting the publication of
evidence given before the Disciplinary Board or of matters
contained in documents lodged with or produced to the
Disciplinary Board.

Nothing in adirection given by the Disciplinary Board under
subsection (4) or paragraph (5)(a) preventsthe presence at a
hearing of:
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(7)

(8)

9)

(10)

() aperson representing ASIC pursuant to subsection 218(3); or

(b) aperson who is entitled to be given an opportunity to appear
at the hearing; or

(c) aperson representing, pursuant to subsection 218(3), a
person referred to in paragraph (b); or

(d) aperson representing, pursuant to subsection 218(3), a
person who, by reason of adirection given by the
Disciplinary Board under subsection (4), or paragraph (5)(a),
of this section is entitled to be present at the hearing.

Where the Disciplinary Board directs that a hearing or part of a
hearing take place in private, a person (other than the Chairperson,
amember, or amember of the staff of the Disciplinary Board
approved by the Disciplinary Board) must not be present at the
hearing unless he or she is entitled to be present by virtue of the
direction or by virtue of subsection (6).

Penalty: 10 penalty units or imprisonment for 3 months.

Where the Disciplinary Board is required to give a person an
opportunity to appear at a hearing, the Disciplinary Board must
appoint aday, time and place for the hearing and cause notice in
writing of the day, time and place to be given to the person.

A person who is entitled to be given an opportunity to appear at a
hearing and who does not wish to appear at the hearing may,
before the day of the hearing, lodge with the Disciplinary Board in
writing any submissions that he, she or it wishes the Disciplinary
Board to take into account in relation to the matter.

The Disciplinary Board must take into account a submission made
to or lodged with, or evidence adduced before, the Disciplinary
Board when making any decision on the matter to which the
submission or evidence relates.

217 Power to summon witnesses and take evidence

(D

The Chairperson or amember may summon a person to appear at a
hearing to give evidence and to produce such documents (if any) as
are referred to in the summons, being documents relating to the
matters that are the subject of the hearing.
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(2) The Disciplinary Board may, at a hearing, take evidence on oath or
affirmation and for that purpose the Chairperson may:
(a) require aperson appearing at the hearing to give evidenceto
either take an oath or make an affirmation; and
(b) administer an oath or affirmation to a person so appearing at
the hearing.

(8) The oath or affirmation to be taken or made by a person for the
purposes of subsection (2) is an oath or affirmation that the
evidence he or she will give will be true.

218 Proceedingsat hearings

(1) Atahearing:

(a) the proceedings must be conducted with as little formality
and technicality, and with as much expedition, as the
regquirements of the corporations legislation (other than the
excluded provisions) and a proper consideration of the
matters before the Disciplinary Board permit; and

(b) the Disciplinary Board is not bound by the rules of evidence;
and

(c) the Disciplinary Board may, on such conditions asit thinks
fit, permit a person to intervene in the proceedings.

(2) The Disciplinary Board must observe the rules of natural justice at
and in connection with a hearing.

(3) Atahearing:
(@) ASIC may be represented by:
(i) astaff member, or amember or acting member, of
ASIC; or
(ii) aperson authorised by ASIC for the purpose; and
(b) anatural person may appear in person or may be represented
by an employee of the person approved by the Disciplinary
Board; and
(c) abody corporate (other than ASIC) may be represented by an
employee, or by adirector or other officer, of the body
corporate approved by the Disciplinary Board; and
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(d) an unincorporated association of persons or a member of an
unincorporated association of persons may be represented by
amember or officer of the association approved by the
Disciplinary Board; and

(e) any person may be represented by a barrister or solicitor of
the Supreme Court of a State or Territory or of the High
Court.

(4) A person who attends at a hearing pursuant to a summons issued
under subsection 217(1) is entitled to be paid:
(a) in acase where the summons was issued at another person’s
request—by that other person; or
(b) inany other case—by the Disciplinary Board;
such allowances and expenses as are provided for by the
regulations.

(5) The Disciplinary Board may permit a person appearing as a
witness at a hearing to give evidence by tendering, and, if the
Disciplinary Board thinksfit, verifying by oath, awritten
statement.

219 Failure of witnessesto attend and answer questions

(1) A person served, as prescribed, with a summons to appear as a
witness at a hearing must not, without reasonable excuse:

(a) fail to attend as required by the summons; or

(b) fail to attend from day to day unless excused, or released
from further attendance, by the Chairperson.

(2) A person appearing as awitness at a hearing must not, without
reasonable excuse:

() when required pursuant to subsection 217(2) to either take an
oath or make an affirmation—refuse or fail to comply with
the requirement; or

(b) refuse or fail to answer a question that he or sheis required to
answer by the Chairperson; or

(c) refuse or fail to produce a document that he or she was
required to produce by a summons under subsection 217(1)
served on him or her as prescribed.
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(3) A person must not, at a hearing, give evidence that isfalse or
misleading.

(4) A person must not contravene subsection (1), (2) or (3).
Penalty: 10 penalty units or imprisonment for 3 months.

(5) A person who contravenes subsection (3) is not guilty of an
offence against subsection (4) if it is proved that he or she, when
giving the evidence, believed on reasonable grounds that it was
true and not misleading.

(6) Wherethe Disciplinary Board is satisfied that:

(a) aperson served, as prescribed, with asummons to appear as
awitness at a hearing has, without reasonable excuse, failed
to attend as required by paragraph (1)(a) or (b); or

(b) aperson appearing as awitness at a hearing has, without
reasonable excuse:

(i) when required pursuant to subsection 217(2) either to
take an oath or make an affirmation; or
(ii) when required by the Chairperson to answer a question;
or
(iii) when required to produce a document by a summons
under subsection 217(1) served on him or her as
prescribed,;
refused or failed to comply with the requirement;
the Chairperson may, by instrument in writing, certify the failure to
attend or the refusal or failure to comply with the requirement, as
the case may be, to the Court.

(7) Where acertificate is given under subsection (6), the Court may
inquire into the case and, if it is satisfied that the person to whom
the certificate relates has, without reasonable excuse, failed to
attend or refused or failed to comply with arequirement as
mentioned in the certificate:

(@) may order the person to attend or to comply with the
requirement at a hearing to be held at atime and place
specified in the order; or
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(b) may punish the person in the same manner asif he or she had
been guilty of contempt of the Court and, if it thinksfit, also
make an order under paragraph (a).

220 Contempt of Disciplinary Board

(1) A person must not:
(a) obstruct or hinder the Disciplinary Board or a member in the
performance or exercise of any of the Disciplinary Board’s
functions and powers; or

(b) disrupt ahearing.
Penalty: 10 penalty units or imprisonment for 3 months.

(2) A person must not, without reasonable excuse, contravene a
direction given under paragraph 216(5)(b).

Penalty: 10 penalty units or imprisonment for 3 months.

(3) An offence constituted by a contravention of subsection (1) or (2)
is punishable on summary conviction.

221 Protection of member s etc.

(1) The Chairperson or a member has, in the performance of his or her
functions or the exercise of his or her powers as the Chairperson or
amember in relation to a hearing, the same protection and
immunity as a Justice of the High Court.

(2) A barrister, solicitor or other person appearing on behalf of a
person at a hearing has the same protection and immunity as a
barrister hasin appearing for a party in proceedings in the High
Court.

(3) Subject to this Act, a person summoned to attend or appearing as a
witness at a hearing has the same protection as awitnessin
proceedings in the High Court.

222 Hearingstaken to bejudicial proceedings

A hearing is, for the purposes of Part |11 of the Crimes Act 1914,
taken to be ajudicia proceeding.
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223 Costs

(1) Where:
(a) the Disciplinary Board holds a hearing in relation to a person
in accordance with subsection 1294(1) of the Corporations
Act; and

(b) the Disciplinary Board cancels or suspends the registration of
the person as an auditor, as aliquidator or as aliquidator of a
specified body corporate, or deals with the person:

(i) by admonishing or reprimanding the person; or
(ii) by requiring the person to give an undertaking to engage
in, or to refrain from engaging in, specified conduct;
the Disciplinary Board may require the person to pay an amount
specified by the Disciplinary Board, being all or part of:

(c) the costs of and incidental to the hearing; or

(d) thecostsof ASIC in relation to the hearing; or

(e) the costs mentioned in paragraph (c) and the costs mentioned
in paragraph (d).

(2) Where:
(a) the Disciplinary Board holds a hearing in relation to a person
in accordance with subsection 1294(1) of the Corporations
Act; and
(b) the Disciplinary Board refuses to make an order cancelling or
suspending the registration of the person as an auditor, as a
liquidator or as aliquidator of a specified body corporate, as
the case requires, and does not deal with the person in any of
the ways mentioned in subparagraphs (1)(b)(i) and (ii);
the Disciplinary Board may require ASIC to pay an amount
specified by the Disciplinary Board, being all or part of:
(c) the costs of and incidental to the hearing; or
(d) the costs of the person in relation to the hearing; or
(e) the costs mentioned in paragraph (c) and the costs mentioned

in paragraph (d).

(3) Where:
(a) under subsection (1), the Disciplinary Board requires a
person to pay al or part of the costs of and incidental to a
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(4)

©)

hearing held by the Disciplinary Board in relation to the
person (whether or not the Disciplinary Board also requires
the person to pay all or part of ASIC’ s costsin relation to the
hearing); or
(b) under subsection (2), the Disciplinary Board requires ASIC

to pay al or part of the costs of and incidental to a hearing
held by the Disciplinary Board in relation to a person
(whether or not the Disciplinary Board also requires ASIC to
pay al or part of the costs of the person in relation to the
hearing);

the amount of the costs of and incidental to the hearing so required

to be paid by the first-mentioned person or by ASIC, asthe case

may be, may be recovered in a court of competent jurisdiction asa

debt due to the Commonweal th.

Where, under subsection (1), the Disciplinary Board requires a
person to pay al or part of ASIC’s costsin relation to a hearing
held by the Disciplinary Board in relation to the person (whether or
not the Disciplinary Board also requires the person to pay all or
part of the costs of and incidental to the hearing), the amount of
ASIC’s costs so required to be paid by the person may be
recovered in a court of competent jurisdiction as a debt due to the
Commonwealth.

Where, under subsection (2), the Disciplinary Board requires ASIC
to pay al or part of the costs of a person in relation to a hearing
held by the Disciplinary Board in relation to the person (whether or
not the Disciplinary Board also requires ASIC to pay all or part of
the costs of and incidental to the hearing), the amount of the costs
of the person so required to be paid by ASIC may be recoveredin a
court of competent jurisdiction as a debt due to the person.
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Part 12—Accounting standards

224 Main objects of thisPart

The main objects of this Part are:

(a) tofacilitate the development of accounting standards that
require the provision of financial information that:

(i) alows usersto make and evaluate decisions about
allocating scarce resources; and

(ii) assistsdirectorsto discharge their obligationsin relation
to financial reporting; and

(iii) isrelevant to assessing performance, financial position,
financing and investment; and
(iv) isrelevant and reliable; and
(v) facilitates comparability; and
(vi) isreadily understandable; and
(b) tofacilitate the Australian economy by:
(i) reducing the cost of capital; and
(if) enabling Australian entities to compete effectively
overseas, and
(iif) having accounting standards that are clearly stated and
easy to understand; and
(c) to maintain investor confidence in the Australian economy
(including its capital markets).
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Division 1—TheAustralian financial reporting system

225 Functions and power s of the Financial Reporting Council

Functions

(2) The FRC functions are:

(a) to provide broad oversight of the process for setting
accounting standardsin Australia and to give the Minister
reports and advice on that process; and

(b) to appoint the members of the AASB (other than the Chair);
and

(c) to approve and monitor the AASB’s:

(i) priorities; and

(ii) business plan; and

(iii) budget; and

(iv) staffing arrangements (including level, structure and
composition of staffing); and

(d) to determinethe AASB’s broad strategic direction; and

(e) togivethe AASB directions, advice or feedback on matters
of general policy and the AASB’ s procedures; and

(f) to monitor the development of international accounting
standards and the accounting standards that apply in major
international financial centres, and:

(i) to further the development of asingle set of accounting
standards for world-wide use with appropriate regard to
international developments; and

(if) to promote the adoption of international best practice
accounting standards in the Australian accounting
standard setting process if doing so would be in the best
interests of both the private and public sectorsin the
Australian economy; and

(g) to monitor:

(i) the operation of accounting standards to assess their
continued relevance and their effectivenessin achieving
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their objectivesin respect of both the private and public
sectors of the Australian economy; and

(i) the effectiveness of the AASB’s consultative
arrangements; and

(h) to seek contributions towards the costs of the Australian
accounting standard setting process; and

(i) to monitor and periodically review the level of funding, and
the funding arrangements, for the AASB; and

() to establish appropriate consultative mechanisms; and

(k) to advance and promote the main objects of this Part; and

() any other functions that the Minister confers on the FRC by
written notice to the FRC Chair.

Note: The FRC was established by subsection 225(1) of the Australian
Securities and Investments Commission Act 1989 and is continued in
existence by section 261 of thisAct.

Powers

(3) Aswell asany other powers conferred by this Act, the FRC has
power to do al things necessary or convenient to be done for or in
connection with the performance of its functions.

(4) Without limiting subsection (3), the FRC may establish committees
and advisory groups.

Restriction on powers

(5) The FRC does not have power to direct the AASB in relation to the
development, or making, of a particular standard.

(6) The FRC does not have power to veto a standard formulated and
recommended by the AASB.

226 TheAustralian Accounting Standards Board

(2) The AASB:
(a) isabody corporate with perpetual succession; and
(b) must have a common seal; and

(c) may acquire, hold and dispose of real and personal property;
and
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(d) may sue and be sued in its corporate name.

Notel:  The AASB was established by subsection 226(1) of the Australian
Securities and Investments Commission Act 1989 and is continued in
existence by section 261 of thisAct.

Note2:  The Commonwealth Authorities and Companies Act 1997 applies to
the AASB. This Act makes provision for reporting obligations (annual
report, interim reports and estimates), accounting records, audit,
banking, investment of funds and duties of officers.

(3) All courts, judges and persons acting judicially must:

(a) takejudicia notice of the imprint of the common seal of the
AASB appearing on a document; and

(b) presume that the document was duly sealed.

227 AASB’sfunctionsand powers

Functions

(1) Thefunctions of the AASB are:

(a) to develop a conceptual framework, not having the force of
an accounting standard, for the purpose of evaluating
proposed accounting standards and international standards;
and

(b) to make accounting standards under section 334 of the
Corporations Act for the purposes of the corporations
legislation (other than the excluded provisions); and

(c) toformulate accounting standards for other purposes; and

(d) to participate in and contribute to the development of asingle
set of accounting standards for world-wide use; and

(e) to advance and promote the main objects of this Part.

Notel:  The standards made under paragraph (b) are given legal effect by the
Corporations Act. The standards formulated under paragraph (c) do

not have legal effect under the Corporations Act itself but may be
applied or adopted by some other authority.

Note 2: See section 224 and sections 228 to 233 for the framework within
which the AASB is to formulate and make accounting standards.
(2) Incarrying out its functions under paragraphs (1)(a) and (d), the
AASB must have regard to the interests of Australian corporations
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which raise or propose to raise capital in major international
financial centres.

Powers

(3) The AASB has power to:
(a) engage staff and consultants; and
(b) establish committees, advisory panels and consultative
groups; and
(c) receive money contributed towards its operating costs; and

(d) do anything elsethat is necessary for, or reasonably
incidental to, the performance of its functions.

Manner of making and formulating standards

(4) Without limiting paragraph (1)(b) or (c), the AASB may make or
formulate an accounting standard by issuing the text of an
international accounting standard. The text of the international
accounting standard may be modified to the extent necessary to
take account of the Australian legal or institutional environment
and, in particular, to ensure that any disclosure and transparency
provisionsin the standard are appropriate to the Australian legal or
institutional environment.

Manner of participating in the development of inter national
standards

(5) Without limiting paragraph (1)(d), the AASB may distribute the
text of a draft international accounting standard (whether or not
modified to take account of the Australian legal or institutional
environment) for the purposes of consultation.

(7) ThisPart confers functions and powers to the extent to which
doing so promotes, encourages and facilitates the integration and
efficiency of, and investment in, Australia’ s national economy.
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228 Purposive interpretation of standards

Objects of this Part

(1) Ininterpreting an accounting standard made or formulated by the
AASB, aconstruction that would promote the objects of this Part is
to be preferred to a construction that would not promote those
objects.

Note: Section 224 states the main objects of this Part.

Purposes or objects of particular standard

(2) Ininterpreting an accounting standard made or formulated by the
AASB, aconstruction that would promote a purpose or object of
the standard (to the extent to which it is not inconsistent with the
objects of this Part) isto be preferred to a construction that would
not promote that purpose or object. Thisis so even if the purpose
or abject is not expressly stated in the standard.

229 Generic and specific standards

(1) Accounting standards made or formulated by the AASB may:

() beof general or limited application (including alimitation to
specified bodies or undertakings); and

(b) differ according to differencesin time, place or circumstance.

(2) In making and formulating accounting standards, the AASB:
(@) must have regard to the suitability of a proposed standard for
different types of entities; and
(b) may apply different accounting requirements to different
types of entities; and
(c) must ensure that there are appropriate accounting standards

for each type of entity that must comply with accounting
standards.
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230 Comparative amounts

The accounting standards for the preparation of financial reports
for a period may require the inclusion in those reports of
comparative amounts for earlier periods.

231 Cost/benefit analysis

(1) The AASB must carry out a cost/benefit analysis of the impact of a
proposed accounting standard before making or formulating the
standard. This does not apply where the standard is being made or
formulated by issuing the text of an international standard (whether
or not modified to take account of the Australian legal or
ingtitutional environment).

Note: Subsection 227(3) allows the AASB to make or formulate a standard
by issuing the text of an international standard. Under subsection (2)

of this section, the AASB will have done a cost/benefit analysis of the
international standard used in that way.

(2) The AASB must carry out a cost/benefit analysis of the impact of a
proposed international accounting standard before:
(@) providing comments on a draft of the standard; or

(b) proposing the standard for adoption as an international
standard.

(3) The AASB hasto comply with subsections (1) and (2) only to the
extent to which it is reasonably practicable to do so in the
circumstances.

(4) The Minister may direct the AASB to give the Minister details of a
cost/benefit analysis carried out under this section. The AASB
must comply with the direction.

232 FRC views

In performing its functions, the AASB must:
(a) follow the broad strategic direction determined by the FRC
under paragraph 225(2)(d); and
(b) follow the general policy directions given by the FRC under
paragraph 225(2)(e); and
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(c) takeinto account the advice and feedback on matters of
general policy given by the FRC under paragraph 225(2)(e).

233 International accounting standards

The Minister may give the AASB adirection about the role of
international accounting standards in the Australian accounting
standard setting system. Before giving adirection under this
section, the Minister must receive and consider areport from the
FRC about the desirability of giving the direction. The AASB must
comply with the direction.

234 Validity of accounting standards

A failure to comply with this Division in relation to the making of
an accounting standard does not affect the validity of the standard.
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Division 3—Administrative provisions

Subdivision A—The Financial Reporting Council

235A Membership of FRC

(1) The members of the FRC are appointed by the Minister in writing.
The Minister may appoint a person by specifying an organisation
or body that is to choose the person who is appointed.

(2) The members hold office on the terms and conditions that are
determined by the Minister.

(3) The Minister must appoint one of the membersto be Chair of the
FRC. The appointment must be in writing. The FRC may appoint
one of its membersto be Deputy Chair of the FRC.

235B Annual report

(1) Assoon as practicable after 30 June in each year, and in any event
before 31 October, the FRC must give the Minister areport on:

(@) the operations of:
(i) the FRC and its committees and advisory groups; and

(ii) the AASB and its committees, advisory panels and
consultative groups; and

(b) the achievement of the objects set out in section 224;
during the year that ended on 30 Junein that year.

(2) Thereport must include details of any change to the AASB’s
priorities or business plan that was made as aresult of action taken
by the FRC.

(3) The Minister may grant an extension of time in special
circumstances.

(4) The Minister must table the report in each House of the Parliament
as soon as practicable.
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(5) If the FRC is established during the last 3 months of ayear ending
on 30 June:
(a) the FRC is not required to prepare an annual report for that
year; and
(b) the period from the time of establishment to the end of that
year must be dealt with in the next annual report.

(6) If the FRC is established during the first 9 months of ayear ending
on 30 June, the annual report for that year must cover the period
from the time of establishment to the end of that year.

235C Procedure

The FRC may determine its own procedural rules (including rules
as to notice of meetings, quorum and voting).

Subdivision B—The Australian Accounting Standards Board

236A Procedure

(1) Mesetings of the AASB areto be chaired by:
(@) the Chair; or
(b) the Deputy Chair if the Chair is absent; or
(c) amember chosen by the members present if both the Chair
and the Deputy Chair are absent.

(2) If ameeting of the AASB, or a part of one of its meetings,
concerns the contents of accounting standards or international
accounting standards, the meeting or that part of it must be held in
public.

(3) The AASB must:
(8 comply with any directions about its procedure that the FRC
gives under paragraph 225(2)(e); and
(b) takeinto account the advice and feedback about its procedure
that the FRC gives under paragraph 225(2)(e).

(4) Otherwise, the AASB may determine its own procedural rules
(including rules as to notice of meetings, quorum and voting).
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236B Appointment of members of the AASB

Appointment of Chair
(1) The Minister appoints the Chair of the AASB.

Appointment of other members

(2) The FRC appoints the other members of the AASB. The AASB
may appoint one of its members to be Deputy Chair of the AASB.

Qualification for appointment

(3) A person must not be appointed as a member of the AASB unless
their knowledge of, or experience in, business, accounting, law or
government qualifies them for the appointment.

Appointment document

(4) An appointment under subsection (1) or (2) isto be madein
writing.

Period of appointment

(5) The appointment document must specify the period of the
appointment (not exceeding 5 years). A member holds office for
the period specified in the appointment document and is eligible
for re-appointment.

Terms and conditions of appointment

(6) The Chair holds office on the terms and conditions that are
determined by the Minister. The other members hold office on the
terms and conditions determined by the FRC.

236C Resignation and termination of appointment

Resignation

(1) A member of the AASB may resign their appointment by giving a
written resignation to:

(@) if the member isthe Chair of the AASB—the Minister; or
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(b) in any other case—the Chair of the FRC.

Termination of Chair’s appointment

(2) The Chair isnot to be removed from office except as provided by
subsection (3) or (4).

(3) The Minister may terminate the appointment of the Chair of the
AASB for:
(a) misbehaviour or physical or mental incapacity; or
(b) breach of the terms and conditions of their appointment.

(4) The Minister must terminate the appointment of the Chair of the
AASB if the Chair:

(a) becomes bankrupt; or

(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(c) compounds with their creditors; or

(d) makes an assignment of their remuneration or property for
the benefit of their creditors; or

(e) contravenes section 237.

Termination of ordinary member’s appointment

(5) A member of the AASB (other than the Chair) is not to be removed
from office except as provided by subsection (6) or (7).

(6) The FRC may terminate the appointment of a member of the
AASB (other than the Chair) for:
(a) misbehaviour or physical or mental incapacity; or
(b) breach of the terms and conditions of the member’s
appointment.

(7) The FRC must terminate the appointment of a member of the
AASB (other than the Chair) if the member:
(@) becomes bankrupt; or
(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or
(c) compoundswith their creditors; or
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(d) makes an assignment of their remuneration or property for
the benefit of their creditors; or

(e) contravenes section 237.

236D Acting appointments

(1) The Minister may appoint a person to act as Chair of the AASB:
(a) during avacancy in the office of Chair (whether or not an
appointment has previously been made to the office); or
(b) during any period, or during al periods, when the Chair is
absent from duty or from Australia, or is for any reason
unable to perform the duties of the office.

(2) The AASB may appoint one of its members to act as Deputy Chair
of the AASB:

(a) during avacancy in the office of Deputy Chair (whether or
not an appointment has previously been made to the office);
or

(b) during any period, or during al periods, when the Deputy
Chair is absent from duty or from Australia, or isfor any
reason unable to perform the duties of the office.

(3) The FRC may appoint a person to act as a member of the AASB
(other than the Chair):

(a) during avacancy in the office of member (whether or not an
appointment has previously been made to the office); or

(b) during any period, or during al periods, when the member is
absent from duty or from Australia, or is for any reason
unable to perform the duties of the office.

(4) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) therewas adefect in connection with the appointment; or
(c) the appointment had ceased to have effect; or

(d) the occasion to act had not arisen or had ceased.
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Subdivision C—Confidentiality

237 Confidentiality

(1) The FRC and the AASB must take all reasonable measures to
protect from unauthorised use or disclosure information given to it
in confidence.

(2) For the purposes of subsection (1), the disclosure of information is
taken to be authorised if the disclosure:

(a) isrequired or permitted by alaw of the Commonwealth or a
prescribed law of a State or Territory; or

(b) ismadein order to enable an authority or person in a country
outside Australia and the external Territoriesto perform or
exercise afunction or power that corresponds, or is
analogous, to any of the FRC’s or the AASB’ s functions or
powers; or

(c) ismade to abody that setsinternational accounting
standards; or

(d) ismadeto ASIC for the purposes of its performance of its
functions under the corporations legislation (other than the
excluded provisions).

Subdivision D—Financial matters

238 Application of money

The money of the AASB must be applied only:

(a) in payment or discharge of the costs, expenses and other
obligations incurred by the AASB in the performance of its
functions or the exercise of its powers under this Act; and

(b) in meeting the administrative expenses of the FRC and the
committees and advisory groupsit establishes; and

(c) in payment of any remuneration and allowances payable to
any person appointed under this Part.
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Part 14—The Parliamentary Joint Committee on
Corporations and Securities

241 Membership

(2) The Parliamentary Committee consists of 10 members, of whom:
(@) 5 areto be senators appointed by the Senate; and
(b) 5 areto be members of the House of Representatives
appointed by that House.

Note: The Parliamentary Committee was established by subsection 241(1) of
the Australian Securities and Investments Commission Act 1989 and is
continued in existence by section 261 of this Act.

(3) The appointment of members by a House must be in accordance
with that House' s practice relating to the appointment of members
of that House to serve on joint select committees of both Houses.

(4) A personisnot eligible for appointment as a member if he or she
is.

(8 aMinister; or

(b) the President of the Senate; or

(c) the Speaker of the House of Representatives; or

(d) the Deputy-President and Chairman of Committees of the
Senate; or

(e) the Chairman of Committees of the House of
Representatives.

(5 A member ceasesto hold office:

(a8) when the House of Representatives expires or is dissolved; or

(b) if he or she becomes the holder of an officereferredtoin a
paragraph of subsection (4); or

(c) if he or she ceases to be amember of the House by which he
or she was appointed; or

(d) if he or sheresigns his or her office as provided by
subsection (6) or (7), asthe case requires.

Australian Securities and | nvestments Commission Act 2001 No. 51, 2001 205



Part 14 The Parliamentary Joint Committee on Corporations and Securities

Section 242

(6) A member appointed by the Senate may resign his or her office by
writing signed and delivered to the President of the Senate.

(7) A member appointed by the House of Representatives may resign
his or her office by writing signed and delivered to the Speaker of
that House.

(8) A House may appoint one of its membersto fill avacancy among
the members of the Parliamentary Committee appointed by that
House.

242 Powersand proceedings

Subject to this Act, all matters relating to the Parliamentary
Committee’ s powers and proceedings must be determined by
resolution of both Houses.

243 Duties

The Parliamentary Committee’ s duties are;
(a) toinquireinto, and report to both Houses on:

(i) activities of ASIC or the Panel, or matters connected
with such activities, to which, in the Parliamentary
Committee's opinion, the Parliament’ s attention should
be directed; or

(ii) the operation of the corporations legislation (other than
the excluded provisions), or of any other law of the
Commonwealth, of a State or Territory or of aforeign
country that appears to the Parliamentary Committee to
affect significantly the operation of the corporations
legislation (other than the excluded provisions); and

(b) to examine each annual report that is prepared by a body
established by this Act and of which a copy has been laid
before a House, and to report to both Houses on matters that
appear in, or arise out of, that annual report and to which, in
the Parliamentary Committee’s opinion, the Parliament’s
attention should be directed; and

(c) toinquireinto any question in connection with its duties that
isreferred to it by a House, and to report to that House on
that question.
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243B Offences committed partly in and partly out of thejurisdiction

Where:
(a) aperson does or omits to do an act outside Australia; and
(b) if that person had done or omitted to do that act in Australia,
the person would, by reason of also having done or omitted
to do an act in Australia, have been guilty of an offence
against this Act;
the person is guilty of that offence.

243D Financial transaction reports

Neither subsection 16(5A) nor (5AA) of the Financial
Transactions Reports Act 1988 prohibits a cash dealer from
communicating or disclosing afact or information referred to in
either of those subsections:
(a) tothe Australian Stock Exchange Limited; or
(b) to ASIC; or
(c) toabody corporate approved under section 769 of the
Corporations Act as a stock exchange; or
(d) to abody corporate approved under section 770 of the
Corporations Act as an approved securities organisation; or
(e) in accordance with conditions imposed by the Minister when
approving under section 770A of the Corporations Act a
stock market for electronic trading of interestsin aregistered
scheme; or
(f) inaccordance with conditions imposed by the Minister when
declaring a specified stock market to be an exempt stock
market under section 771 of the Corporations Act; or
(g) to abody corporate approved under section 779B of the
Corporations Act as a securities clearing house; or
(h) to abody corporate approved under section 1126 of the
Corporations Act as a futures exchange; or
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(i) inaccordance with conditions imposed by the Minister when
declaring a specified futures market to be an exempt futures
market under section 1127 of the Corporations Act; or

(j) toabody corporate approved under section 1131 of the
Corporations Act as a clearing house for a futures exchange;
or

(k) to abody corporate approved under section 1132 of the
Corporations Act as a futures association.

244 Review by Administrative Appeals Tribunal of certain decisions
(1) Inthissection:

decision has the same meaning asin the Administrative Appeals
Tribunal Act 1975.

(2) Applications may be made to the Administrative Appeals Tribunal
for review of adecision by ASIC:

(a) to make an order under section 72, 73 or 74; or

(b) to make an order under subsection 75(1) varying an order in
force under Division 8 of Part 3; or

(c) torefuseto vary or revoke an order in force under Division 8
of Part 3.

244A Notice of reviewable decision and review rights

(1) Thissection appliesif ASIC makes adecision to which subsection
244(2) applies.

(2) Subject to subsection (3), ASIC must take such steps as are
reasonable in the circumstances to give to each person whose
interests are affected by the decision notice, in writing or
otherwise:

(a) of the making of the decision; and
(b) of the person’sright to have the decision reviewed by the
Administrative Appeals Tribunal.

(3) Subsection (2) does not require ASIC to give notice to a person
affected by the decision, or to the personsin a class of persons
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affected by the decision, if ASIC determines that giving notice to
the person or persons is not warranted, having regard to:

(a) the cost of giving notice to the person or persons; and

(b) theway in which the interests of the person or persons are
affected by the decision.

(4) A failureto comply with this section does not affect the validity of
the decision.

(5) Thefact that a person has not been given notice of the decision
because of a determination under subsection (3) constitutes special
circumstances for the purposes of subsection 29(6) of the
Administrative Appeals Tribunal Act 1975.

245 Validity of certain actions

Nothing done by or in relation to a person who has been appointed
to, or appointed to act in, an office under this Act isinvalid on the
ground that:
(a) the occasion for the appointment had not arisen; or
(b) there was adefect or irregularity in connection with the
appointment; or
(c) the appointment had ceased to have effect; or

(d) the occasion for the person to act had not arisen or had
ceased.

246 Liability for damages

None of the following:
(aa) the Minister;
(@ ASIC;
(b) CASAC;
(c) amember of ASIC;
(d)y amember of CASAC;
(e) amember of the Panel;

(f) aperson appointed for the purposes of this Act or a
prescribed law of the Commonwealth, a State or a Territory;
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(g) astaff member or a person who is, or is amember of, an
ASIC delegate or is authorised to perform or exercise a
function or power of, or on behalf of, ASIC;

(h) amember of the staff referred to in subsection 156(1), a
person employed under subsection 156(3), a person engaged
under subsection 157(1) or any of the officers, employees
and persons who under section 158 are to assist CASAC;

isliable to an action or other proceeding for damages for or in
relation to an act done or omitted in good faith in performance or
purported performance of any function, or in exercise or purported
exercise of any power, conferred or expressed to be conferred by or
under the corporations legislation, or a prescribed law of the
Commonwealth, a State or a Territory.

247 Duplicate seals

(1) Aswell as ASIC'scommon sedl, there are to be such duplicates of
that seal as ASIC directs.

(2) A document to which aduplicate seal of ASIC is affixed is taken to
have ASIC’s common seal affixed to it.

248 Judicial notice of ASIC’s seal and members signatures

(1) A court must take judicia notice of ASIC’s common seal affixed
to adocument and, unless the contrary is established, must
presume that it was duly affixed.

(2) A court must take judicial notice of:

(a) theofficia signature of a person who holds or has held, or is
acting or has acted in, the office of member, Chairperson or
Deputy Chairperson; and

(b) the fact that the person holds or has held, or is acting or has
acted in, that office;

if asignature purporting to be the person’ s signature appears on an
official document.

(3) Inthissection:
(a) court includes atribunal; and
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(b) areference, in relation to atribunal, to taking judicial notice
is areference to taking the same notice as would be taken by
acourt.

251 Theregulations

(1) The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

(2) Regulations providing for alowances and expenses for the
purposes of section 89 or subsection 192(6) or 218(4) may provide
for those allowances and expenses by reference to a scale of
expenses for witnesses who attend before a court specified in the
regulations, being afederal court, or the Supreme Court of a State
or Territory.
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Part 16—Transition from the old ASIC legislation
Division 1—Preliminary

253 Object of Part

(1) The object of this Part isto provide for a smooth transition from
the regime provided for in the old ASIC legislation of the Statesin
thisjurisdiction and the Northern Territory to the regime provided
for in the new ASIC legislation, so that individuals, bodies
corporate and other bodies are, to the greatest extent possible, put
in the same position immediately after the commencement as they
would have been if:

(a) that old ASIC legidation had, from time to time when it was
in force, been valid Commonwealth legidation applying
throughout the Statesin this jurisdiction and the Northern
Territory; and

(b) the new ASIC legidlation (to the extent it contains provisions
that correspond to provisions of the old ASIC legidation as
in forceimmediately before the commencement) were a
continuation of that old ASIC legislation as so applying.
Note: The new ASIC legidlation contains provisions that correspond to most
of the provisions of the old ASIC legislation. Generally, the only
exceptions to this are provisions of the old ASIC legislation that

related to the fact that the ASIC Law operated separately in each of
the States and Territories (rather than as asingle national law).

(2) The object of this Part is also to provide for a smooth transition
from the regime provided for in the old ASIC legislation of the
Commonwealth to the regime provided for in the new ASIC
legidation asif the new ASIC legislation (to the extent it contains
provisions that correspond to provisions of the old ASIC
legidation as in force immediately before the commencement)
were a continuation of that old ASIC legislation as so applying.

(3) Inresolving any ambiguity as to the meaning of any of the other
provisions of this Part, an interpretation that is consistent with the
object of this Part isto be preferred to an interpretation that is not
consistent with that object.
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254 Definitions
(1) InthisPart:

carried over provision of the old ASIC legidation of the
Commonwealth, a State in thisjurisdiction or the Northern
Territory means a provision of that legidation that:

(a) wasin forceimmediately before the commencement; and
(b) correspondsto a provision of the new ASIC legidation.

commencement means the commencement of this Act.
corresponds has a meaning affected by subsections (2), (3) and (4).

instrument means;

(@) any instrument of alegidlative character (including an Act or
regulations) or of an administrative character; or

(b) any other document.
liability includes a duty or obligation.
made includes issued, given or published.

new ASI C legislation means:

(a) thisAct; and

(b) the new ASIC Regulations (as amended and in force from
timeto time) and any other regulations made under this Act;
and

(c) thelaws of the Commonwealth referredtoin
subparagraphs (a)(ii) and (b)(iii) of the definition of old
ASIC legidation, being those laws as they apply after the
commencement; and

(d) the preserved instruments.

new ASI C Regulations means the regulations that, because of
section 264, have effect asif they were made under section 251 of
this Act.

old application Act for a State or the Northern Territory means:
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(a) inthe case of New South Wales—the Corporations (New
South Wales) Act 1990 of New South Wales asin force from
time to time before the commencement; or

(b) inthe case of Victoria—the Corporations (Victoria) Act 1990
of Victoriaasin force from time to time before the
commencement; or

(c) inthe case of Queensand—the Corporations (Queensland)
Act 1990 of Queensland as in force from time to time before
the commencement; or

(d) inthe case of Western Australia—the Corporations (Western
Australia) Act 1990 of Western Australiaasin force from
time to time before the commencement; or

(e) inthe case of South Australia—the Corporations (South
Australia) Act 1990 of South Australiaasin force from time
to time before the commencement; or

(f) inthe case of Tasmania—the Corporations (Tasmania) Act
1990 of Tasmaniaasin force from time to time before the
commencement; or

(9) inthe case of the Northern Territory—the Corporations

(Northern Territory) Act 1990 of the Northern Territory asin
force from time to time before the commencement.

old ASIC Act means the Australian Securities and Investments
Commission Act 1989 as in force from time to time before the
commencement.

old ASIC Law of a State in thisjurisdiction or the Northern
Territory means the ASIC Law or ASC Law of the State or
Territory (within the meaning of the application Act of the State or
Territory asin force from time to time before the commencement).

old ASIC legislation means:
(8) when used in relation to the Commonwealth—the following:
(i) theold ASIC Act and old ASIC Regulations, and any
instruments made under that Act or those Regulations
(including provisions as they had effect asthe ASIC
Law or ASIC Regulations of the Australian Capital
Territory);
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(ii) thelaws of the Commonwealth as applying of their own
forcein relation to the old ASIC Act and old ASIC
Regulations of the Commonwealth from time to time
before the commencement, and any instruments made
under those laws as so applying; and

(b) when used inrelation to a State in thisjurisdiction or the
Northern Territory—the following:
(i) theold ASIC Law and old ASIC Regulations of the
State or Territory, and any instruments made under that
Law or those Regulations; and
(ii) the old application Act for the State or Territory, and
any instruments made under that Act; and

(iii) the laws of the Commonwealth as they applied in
relation to the old ASIC Law and the old ASIC
Regulations of the State or Territory from time to time
before the commencement as laws of, or for the
government of, that State or Territory because of Part 8
of the old Application Act for that State or Territory,
and any instruments made under those laws as so

applying.

old ASIC Regulations means:

(@ when used in relation to the Commonwealth—the regulations
made under section 251 or 252 of the old ASIC Act asin
force from time to time before the commencement (including
regulations as they had effect as the ASIC Regulations of the
Australian Capital Territory); and

(b) when used inrelation to a State in thisjurisdiction or the
Northern Territory—the ASIC Regulations or ASC
Regulations of that State or Territory (within the meaning of
the old application Act for the State or Territory) asin force
from time to time before the commencement.

order, in relation to a court, includes any judgment, conviction or
sentence of the court.

pre-commencement right or liability has the meaning given by
subsection 276(1) or 277(1).
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preserved instrument means an instrument that, because of
section 275, has effect after the commencement asif it were made
under a provision of the new ASIC legidlation.

right includes an interest or status.

substituted right or liability has the meaning given by subsection
276(2) or 277(3).

this Part includes regulations made for the purposes of any of the
provisions of this Part.

(2) Subject to subsection (4), for the purposes of this Part, a provision
or part (the old provision or part) of the old ASIC legislation of the
Commonwealth, a State or the Northern Territory correspondsto a
provision or part (the new provision or part) of the new ASIC
legidation (and vice versa) if:

(a) theold provision or part and the new provision or part are
substantially the same, unless the regulations specify that the
2 provisions or parts do not correspond; or
(b) the regulations specify that the 2 provisions or parts
correspond.
Note: The range of provisions of the new ASIC legislation that may be
corresponding provisions for the purposes of this Part is affected by

sections 277 and 284, which take certain provisions of the old ASIC
legislation to be included in the new ASIC legidation.

(3) For the purposes of paragraph (2)(a), differences of al or any of
the following kinds are not sufficient to mean that 2 provisions or
parts are not substantially the same:

(a) differencesin the numbering of the provisions or parts;

(b) differences of a minor technical nature (for example,
differences in punctuation, or differences that are attributable
to the correction of incorrect cross references);

(c) thefact that one of the provisions refers to a corresponding
previous law, or arelevant previous law, and the other does
not;

(d) other differencesthat are attributable to the fact that the new
ASIC legidation applies as a Commonwealth law throughout
Australia;
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(€)

other differences of akind prescribed by the regulations for
the purposes of this paragraph.

This subsection is not intended to otherwise limit the
circumstances in which 2 provisions or parts are, for the purposes
of paragraph (2)(a), substantially the same.

(4) Theregulations may provide that a specified provision of the old
ASIC legidation of the Commonweslth, a State or the Northern
Territory does, or does not, correspond to a specified provision of
the new ASIC legislation.

255 Relationship of Part with State validation Acts

(1) ThisPart appliesto aninvalid administrative action of a
Commonwealth authority or an officer of the Commonwealth
(within the meaning of a State validation Act) asif the
circumstances that made the authority’ s or officer’ s action an
invalid administrative action had not made the action invalid.

Note:

For the status and effect of invalid administrative actionsin relation to
times before the commencement, see the State validation Acts.

(2) Howeuver, if there are other circumstances that affect or may affect
the validity of the action, neither this section, nor anything elsein
this Part, is taken to negate the effect of those other circumstances.

3 If:
@

(b)

aperson would have had aright or liability under a provision
(the old provision) of the old ASIC legidlation of a State if
the circumstances that made the authority’ s or officer’s
action an invalid administrative action (within the meaning of
the State validation Act) of that State had not made the action
invalid; and

the effect of that State validation Act in relation to that action
isto declare that the person has, and is taken alwaysto have
had, the same rights and liabilities as they would have had
under the old provision if the invalid administrative action
had been taken, or purportedly taken, at the relevant time by
aduly authorised State authority or officer of the State
(within the meaning of that Act);

this Part applies asiif:
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(c) areferenceto aright or liability arising under the old ASIC
legislation included a reference to the right or liability that
the person is declared to have by the State validation Act;
and

(d) that right or liability arose under the old provision.
(4) Inthissection:

State validation Act means an Act of a State in this jurisdiction
under which certain administrative actions (within the meaning of
that Act) taken, or purportedly taken, before the commencement by
Commonwealth authorities and officers of the Commonwealth
(within the meaning of that Act) pursuant to functions or powers
conferred, or purportedly conferred, by or under laws that include
the old application Act for that State have, and are deemed always
to have had, the same force and effect as they would have had if
they had been taken, or purportedly taken, at the relevant time, by a
duly authorised State authority or officer of the State (within the
meaning of that Act).

256 Referencesto thingstaken or deemed to bethe case etc.

If:

(a) alaw of aState or Territory in thisjurisdiction had effect
before the commencement:

(i) to take or deem something to have happened or to be the
case, or to have a particular effect, under or for the
purposes of the old ASIC legidation (or a provision of
that legidation) of the Commonwealth, a State in this
jurisdiction or the Northern Territory; or

(ii) to give something an effect for the purposes of the old
ASIC legidlation (or aprovision of that legislation) that
it would not otherwise have had; and
(b) that effect was continuing immediately before the
commencement;
this Part applies asif that thing had actually happened or were
actually the case, or asif that thing actually had that other effect.
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257 Existence of several versionsof theold ASIC legidation does not
result in this Part operating to take the same thing to be
done several timesunder the new ASIC legisation etc.

If, apart from this section, a provision of this Part (the transitional
provision) would, because the Commonwealth, each Statein this
jurisdiction and the Northern Territory had its own old ASIC
legislation (containing parallel provisions) before the
commencement, operate so that:

(a) aparticular thing done before the commencement would be
taken to be done, or have effect, 2 or more times by, under,
or for the purposes of, a provision of the new ASIC
legislation; or

(b) aright or liability would be created 2 or moretimesin
respect of a particular event, circumstance or thing that
happened before the commencement; or

(c) aparticular result or effect would be produced 2 or more
times for the purposes of the new ASIC legidation in relation
to the same matter;

thetransitional provision is taken to operate so that:

(d) if paragraph (a) applies—the thing is taken to be done or
have effect only once by, under, or for the purposes of the
provision of, the new ASIC legidation; or

(e) if paragraph (b) applies—the right or liability is created only
once in respect of the event, circumstance or thing; or

(f) if paragraph (c) applies—the result or effect is produced only
once in relation to the matter.

258 Penalty unitsin respect of pre-commencement conduct remain
at $100

(1) If, because of this Part, an offence can be prosecuted after the
commencement in respect of conduct that occurred before the
commencement, the amount of a penalty unit in respect of that
offence is $100.

(2) Thissection has effect despite section 4AA of the Crimes Act
1914.
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259 Ceasingtobeareferring State does not affect previous
oper ation of thisPart

If, after the commencement, a State ceases to be areferring State,
that does not undo or affect:
(a) the effects that this Part has already had in relation to matters
connected with that State; or
(b) the ongoing effect of this Act asit operates because of the
effectsreferred to in paragraph (a).
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Division 2—Carrying over bodies established etc. or
per sons appointed under theold ASIC Act

260 Division has effect subject to Division 7 regulations

This Division has effect subject to regulations made for the
purposes of Division 7.

261 Carryingover bodies established under the old ASIC Act

A body that was established under the old ASIC Act continuesin
existence asif it had been established under this Act.

262 Carrying over the Chairman and Deputy Chairman of the
Financial Reporting Council

(1) A member of the FRC who was Chairman of the FRC immediately
before the commencement continues asif he or she had been
appointed as Chair of the FRC under this Act.

(2) A member of the FRC who was Deputy Chairman of the FRC
immediately before the commencement continues asif he or she
had been appointed as Deputy Chair of the FRC under this Act.
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Division 3—Carrying over the old ASIC Regulations

263 Division has effect subject to Division 7 regulations

This Division has effect subject to regulations made for the
purposes of Division 7.

264 Old ASIC Regulations continue to have effect

The old ASIC Regulations that were made for the purposes of
provisions of the old ASIC Act that correspond to provisions of
this Act and that were in force immediately before the
commencement continue to have effect (and may be dealt with)
after the commencement asiif:

(a) they were regulationsin force under section 251 of this Act;
and

(b) they were made for the purposes of the corresponding
provisions of this Act.
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Division 4—Court proceedings and orders

265 Division has effect subject to Division 7 regulations

This Division has effect subject to regulations made for the
purposes of Division 7.

266 Definitions

(1) InthisDivision:

appeal or review proceeding, in relation to an order of acourt,
means a proceeding by way of appeal, or otherwise seeking review,
of the order.

enforcement proceeding, in relation to an order made by a court,
means:

(@
(b)

aproceeding to enforce the order; or
any other proceeding in respect of a breach of the order.

federal ASIC proceeding means a proceeding of any of the
following kinds that, immediately before the commencement, was
before a court:

@

(b)
(©

(d)

aproceeding in respect of a matter arising under the
Administrative Decisions (Judicial Review) Act 1977
involving or related to a decision made under a provision of
the old ASIC legidation of the Commonwealth, a State in
thisjurisdiction or the Northern Territory;

aproceeding in respect of a matter arising under Division 2
of Part 2 of the old ASIC Act;

aproceeding for awrit of mandamus or prohibition, or an
injunction, against an officer or officers of the
Commonwealth (within the meaning of section 75 of the
Constitution) in relation to a matter to which a provision of
the old ASIC legidation of the Commonwealth, a Statein
thisjurisdiction or the Northern Territory applied;
aproceeding in the court’ s accrued federal jurisdictionin
relation to a matter to which aprovision of the old ASIC
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legislation of the Commonwealth, a State in this jurisdiction
or the Northern Territory applied.

interlocutory application means an application that:
(a) is made during the course of a proceeding; and

(b) isfor an order that isincidental to the principal object of that
proceeding, including, for example:
(i) an order about the conduct of that proceeding; or
(ii) an order assisting a party to that proceeding to present
their case in that proceeding; or
(iii) an order protecting or otherwise dealing with property
that is the subject matter of that proceeding;

but not including an order making afinal determination of
existing rights or liabilities.

interlocutory order means:
(@) an order made in relation to an interlocutory application; or
(b) an order or direction about the conduct of a proceeding.

interlocutory proceeding means a proceeding:
(a) dealing only with; or
(b) tothe extent it deals with;

an interlocutory application.

primary proceeding means a proceeding other than an
interlocutory proceeding.

proceeding means a proceeding, whether criminal or civil, before a
court.

(2) For the purposes of this Part, if an interlocutory proceeding relates
to aproceeding that isitself an interlocutory proceeding, the
first-mentioned proceeding is taken to relate also to the primary
proceeding to which the second-mentioned proceeding relates.
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267 Treatment of court proceedingsunder or related to the old
ASIC legidlation—proceedings other than federal ASIC

proceedings

(1) Thissection appliesto a proceeding, other than afederal ASIC
proceeding, in relation to which the following paragraphs are
satisfied:

(a) the proceeding was started in a court before the
commencement; and
(b) the proceeding was:

(i) under aprovision of the old ASIC legislation of the
Commonwealth, a State in thisjurisdiction or the
Northern Territory; or

(ii) brought as, or connected with, a prosecution for an
offence against a provision of the old ASIC legislation
of the Commonwealth, a State in this jurisdiction or the
Northern Territory; and

(c) the proceeding was not an enforcement proceeding, or an
appeal or review proceeding, in relation to an order of a
court; and

(d) the proceeding had not been concluded or terminated before
the commencement; and

(e) either:

(i) if the proceeding is aprimary proceeding—no final
determination of any of the existing rights or liabilities
at issue in the proceeding had been made before the
commencement; or

(i) if the proceeding is an interlocutory proceeding—this
section applies to the primary proceeding to which the
interlocutory proceeding relates.

(2) Inthissection:
(a) the proceeding to which this section appliesis called the old
proceeding; and
(b) the provision of the old ASIC legislation referred to in
whichever of subparagraphs (1)(b)(i) and (ii) appliesis called
therelevant old provision.
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(3) A proceeding (the new proceeding) equivalent to the old
proceeding is, on the commencement, taken to have been brought
in the same court, exercising federal jurisdiction:

(a) if subparagraph (1)(b)(i) applies—under the provision of the
new ASIC legidation that correspondsto the relevant old
provision; or

(b) if subparagraph (1)(b)(ii) applies—as, or connected with, a
prosecution for an offence against the provision of the new
ASIC legidation that corresponds to the relevant old
provision.

To the extent that the old proceeding, before the commencement,

related to pre-commencement rights or liabilities, the new

proceeding relates to the substituted rights and liabilities in relation

to those pre-commencement rights and liabilities.

Notel:  Seesections 276 and 277 for the creation of the substituted rights and
liabilities.

Note 2: In all cases, there will be a provision of the new ASIC legislation that
corresponds to the relevant old provision, either because:

@ the new ASIC legidlation actually contains a provision that
corresponds to the relevant old provision; or

(b) the new ASIC legislation, because of section 277 or 284, istaken
to include the relevant old provision (whether with or without
modifications), in which case the provision so taken to be
included will be the corresponding provision.

(4) Thefollowing provisions apply in relation to the new proceeding:

(a) the partiesto the new proceeding are the same as the parties
to the old proceeding;

(b) subject to subsections (5) and (6), and to any order to the
contrary made by the court, the court must deal with the
continued proceeding asif the steps that had been taken for
the purposes of the old proceeding before the commencement
had been taken for the purposes of the new proceeding.

(5) If:
(@) aninterlocutory order was made before the commencement
for the purpose of, or in relation to, the old proceeding; and

(b) that interlocutory order was in force immediately before the
commencement;
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the rights and liabilities of all persons (including rights and
liabilities arising wholly or partly because of conduct occurring
before the commencement) are declared to be, for al purposes, the
same as if the interlocutory order had instead been made by the
same court, in the exercise of federal jurisdiction, for the purpose
of, or in relation to, the new proceeding.

(6) The court may make orders doing all or any of the following:

(&) cancelling or varying rights or liabilities that a person has
because of subsection (5);

(b) substituting other rights or liabilities for rights or liabilities a
person has because of subsection (5);

(c) adding rights or liabilitiesto the rights or liabilities a person
has because of subsection (5);

(d) enforcing, or otherwise dealing with conduct contrary to, a
right or liability a person has because of subsection (5) in the
same way asit could enforce, or deal with, the right, liability
or conduct if the right or liability had arisen under or because
of an order made by the court in the exercise of federal
jurisdiction under the new ASIC legidlation.

268 Treatment of court proceedingsunder or related to the old
ASIC legidation—federal ASIC proceedings

(1) Thissection appliesto a proceeding in relation to which the
following paragraphs are satisfied:

(a) the proceeding was started in a court before the
commencement; and

(b) the proceeding was afedera ASIC proceeding that related to
amatter to which a provision of the old ASIC legislation of
the Commonwealth, a State in this jurisdiction or the
Northern Territory applied; and

(c) the proceeding had not been concluded or terminated before
the commencement.

(2) Inthissection:

(a) the proceeding to which this section appliesis called the
continued proceeding; and
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(b) the provision of the old ASIC legidlation referred to in
paragraph (1)(b) is called the relevant old provision.

(3) Subject to subsection (4):

(a) the continued proceeding continues after the commencement
in the same court asif it were, and aways had been, a
proceeding in relation to a matter to which the provision of
the new ASIC legidation that corresponds to the relevant old
provision applies; and

(b) to the extent that the proceeding, before the commencement,
related to pre-commencement rights or liabilities, the
proceeding, as continued, relates, and is taken always to have
related, to the substituted rights and liabilities in relation to
those pre-commencement rights and liabilities.

Note 1: See sections 276 and 277 for the creation of substituted rights and
liabilities.

Note 2: In all cases, there will be aprovision of the new ASIC legislation that
corresponds to the relevant old provision, either because:

@ the new ASIC legislation actually contains a provision that
corresponds to the relevant old provision; or
(b) the new ASIC legislation, because of section 277 or 284, istaken

to include the relevant old provision (whether with or without
modifications), in which case the provision so taken to be
included will be the corresponding provision.

(4) Subject to any order to the contrary made by the court, the court
must deal with the continued proceeding asiif:

(a) the stepsthat had been taken for the purposes of the
proceeding before the commencement had been taken for the
purpose of the proceeding as continued by this section; and

(b) any orders made in relation to the proceeding before the
commencement had been made in relation to the proceeding
as continued by this section.

269 Referencesto proceedingsand ordersin thenew ASIC
legislation

(1) Subject to subsection (5), areferencein the new ASIC legislation
to the taking of a proceeding, or astep in a proceeding, in a court
under or in relation to a part or provision of the new ASIC
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legidlation includes a reference to the taking of a proceeding, or the
equivalent step in a proceeding:
(a) before the commencement under or in relation to the
corresponding part or provision of the old ASIC legidation
of the Commonwealth, a State or the Northern Territory; or

(b) after the commencement under or in relation to the
corresponding part or provision of the old ASIC legislation
of the Commonwealth, a State in this jurisdiction or the
Northern Territory, as that legislation continuesto have
effect after the commencement.

(2) Subject to subsections (3), (4) and (5), areferencein the new ASIC
legislation to an order made by a court under or in relation to a part
or provision of the new ASIC legislation includes areference to an
order made:

() before the commencement under or in relation to the
corresponding part or provision of the old ASIC legislation
of the Commonwealth, a State or the Northern Territory; or

(b) after the commencement under or in relation to the
corresponding part or provision of the old ASIC legidation
of the Commonwealth, a State in this jurisdiction or the
Northern Territory, as that legislation continuesto have
effect after the commencement.

(3) Nothing in subsection (2) is taken to produce a result that would:

(&) make aperson liable, under the new ASIC legislation, to any
penalty (whether civil or criminal) provided for in an order
referred to in paragraph (2)(a) or (b); or

(b) enable an enforcement proceeding, or an appeal or review
proceeding, in relation to such an order to be taken in a court
under the new ASIC legidation; or

(c) enable proceedings by way of appeal, or other review, of
such an order to be taken in a court under the new ASIC
legidlation.

(4) If, after the commencement, an order referred to in
paragraph (2)(a) or (b) isvaried or set aside on appeal or review,
subsection (2) applies, or istaken to have applied, from the time
from which the variation or setting aside takes or took effect, asif:
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(a) if the order is varied—the order had been made as so varied;
or

(b) if the order is set aside—the order had not been made.

(5) Theregulations may provide that subsection (1) or (2) does not
apply in relation to a particular reference or class of referencesin
the new ASIC legislation.
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Division 5—Functions and powersof ASIC

270 Division has effect subject to Division 7 regulations

This Division has effect subject to regulations made for the
purposes of Division 7.

271 Non-federal proceedingsetc.

(1) ASIC hasthe functions and powers in relation to a non-federal
proceeding that are expressed to be conferred on it by or under a
law of the Commonwealth or the Northern Territory.

(2) ASIC aso hasthe functions and powers in relation to a non-federal
proceeding that are expressed to be conferred on it by or under a
law of a State in thisjurisdiction. However, ASIC:

(a) isnot subject to any directionsin the performance of such
functions or the exercise of such powers; and

(b) isnot under aduty to perform such functions or exercise such
powers.

(3) If aMinister of a State or Territory appoints a person to bring or
continue a non-federal proceeding in the State or Territory, ASIC
may give the person any information and documents that ASIC has
in relation to the proceeding.

(4) Inthissection:

appeal or review proceeding has the same meaning asin
section 266.

enforcement proceeding has the same meaning as in section 266.

non-federal proceeding means:
(a) aproceeding in relation to which paragraphs 267(1)(a), (b)
and (d) are satisfied but paragraph 267(1)(e) is not satisfied;
or
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(b) an enforcement proceeding, or an appeal or review
proceeding, in relation to an order of a court made before the
commencement in relation to a proceeding that was:

(i) under aprovision of the old ASIC legidlation of the
Commonwealth, a State in this jurisdiction or the
Northern Territory; or

(if) brought as, or connected with, a prosecution for an
offence against a provision of the old ASIC legidation
of the Commonwealth, a State in this jurisdiction or the
Northern Territory; or

(c) an enforcement proceeding, or an appeal or review
proceeding, in relation to an order of a court made after the
commencement in relation to a proceeding referred to in
paragraph (a).

272 NCSC’sfunctionsand powers

(1) ASIC hasthe functions and powers expressed to be conferred on
the NCSC by or under any Act, asin force immediately before the
commencement, that is arelevant Act for the purposes of the
Companies and Securities (Interpretation and Miscellaneous
Provisions) Act 1980.

(2) ASIC dso hasthe functions and powers expressed to be conferred
on the NCSC by or under any law, asin force immediately before
the commencement, of a State or the Northern Territory that
corresponds to an Act that is arelevant Act for the purposes of the
Companies and Securities (Interpretation and Miscellaneous
Provisions) Act 1980. However, ASIC:

(a) isnot subject to any directionsin the performance of such
functions or the exercise of such powers; and

(b) isnot under aduty to perform such functions or exercise such
powers.
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Division 6—General transitional provisionsrelating to
other things done etc. under theold ASIC
legidlation

273 Provisionsin this Division have effect subject to the other
Divisions
(1) ThisDivision has effect subject to:

(@) the provisionsof Divisions 2, 3, 4 and 5 (which deal with
matters in more specific terms); and

(b) regulations made for the purposes of Division 7.

(2) Nothing inthis Division appliesto:
(a) an order made by a court before the commencement; or
(b) aright or liability under an order made by a court before the
commencement; or
(c) arightto:
(i) appeal to acourt against an order made by a court
before the commencement; or
(ii) apply to acourt for review of such an order; or
(iif) bring an appeal or review proceeding, or an
enforcement proceeding, within the meaning of
section 266, in respect of such an order; or
(d) aproceeding taken (including an appeal, review or
enforcement proceeding) in a court before the
commencement, or a step in such a proceeding.

Note: Division 4 dealswith court orders and proceedings made or begun
before the commencement, and with related matters.

(3) Except as mentioned in subsections (1) and (2), nothing in
Division 2, 3, 4 or 5, or in regulations made for the purposes of
Division 7, isintended to limit the generality of the provisionsin
this Division.
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274 Provisions of this Division may have an overlapping effect

The provisions of this Division deal at a broad level with concepts
and mattersin away that isintended to achieve the object of this
Part as set out in section 253. Some of the provisions of this
Division will (depending on the situation) have an effect that
overlaps or interacts to some extent with the effect of other
provisions of this Division. Thisisintended, and the provisions of
this Division should be not be regarded as dealing with mutually
exclusive situations.

275 Thingsdoneby etc. carried over provisions continue to have
effect

(1) Subject to this section, athing that:

(a) was done before the commencement by, under, or for the
purposes of, acarried over provision of the old ASIC
legislation of the Commonwealth, a State in this jurisdiction
or the Northern Territory; and

(b) had an ongoing significance (see subsections (4) and (5))
immediately before the commencement for the purposes of
that legislation;

has effect (and may be dealt with) after the commencement, for the
purposes of the new ASIC legidlation, asif it were done by, under,
or for the purposes of, the corresponding provision of the new
ASIC legidation.

Note: This section covers all kinds of things done, including things of a
coercive nature or done for coercive purposes.

(2) Examples of things done include:

(@) the making of an instrument or order (but not including the
making of an order by a court); and

(b) the making of an application or claim (but not including the
making of an application or claim to a court); and

(c) the granting of an application or claim (but not including the
granting of an application or claim by acourt); and

(d) the making of an appointment or delegation; and

234 Australian Securities and Investments Commission Act 2001 No. 51, 2001



Transition from the old ASIC legislation Part 16

General transitional provisions relating to other things done etc. under the old ASIC

legislation Division 6

Section 275

(€)

(f)
(9

(h)

the commencement of a procedure or thetaking of astepina
procedure (including an investigation, but not including the
commencement of a proceeding in acourt); and

the making of an agreement; and

requiring a person to do, or not to do, something (but not
including a requirement contained in an order made by a
court); and

the giving of a notice or document.

(3) The examplesin subsection (2) are not intended to limit the
generality of the language of subsection (1).

(4) Subject to subsection (5), for the purposes of this section, athing
done by, under, or for the purposes of, a carried over provision of
the old ASIC legidation of the Commonwealth, a State or the
Northern Territory had an ongoing significance immediately
before the commencement for the purposes of that legislation if:

(@

(b)

(©)

(d)

(€)

(f)

if the thing done was the making of an instrument or order—
the instrument or order was still in force immediately before
the commencement; or

if the thing done was the making of an application or claim—
the application or claim had not been decided, and had not
otherwise ceased to have effect, before the commencement;
or

if the thing done was the granting of an application or
claim—the thing granted had not been revoked, and had not
otherwise ceased to have effect, before the commencement;
or

if the thing done was the making of an appointment or
delegation—the appointment or delegation had not been
revoked, and had not otherwise ceased to have effect, before
the commencement; or

if the thing done was the commencement of a procedure or
the taking of a step in a procedure—the procedure was still in
progress immediately before the commencement or was
otherwise still having an effect; or

if the thing done was the making of an agreement—the
agreement was till in force immediately before the
commencement; or
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)

(g) if the thing done was requiring a person to do, or not to do
something—the requirement was still in force immediately
before the commencement; or

(h) if the thing done was the giving of a notice or document, or
the doing of some other thing—the notice or document (or
the giving of the notice or document), or the thing (or the
doing of the thing), had an ongoing effect or significance
immediately before the commencement for the purposes of
the old ASIC legislation of the Commonwealth, the State or
the Northern Territory.

The regulations may provide that a specified thing done by, under,
or for the purposes of, a carried over provision of the old ASIC
legislation of the Commonwealth, a State in thisjurisdiction or the
Northern Territory did, or did not, have an ongoing significance
immediately before the commencement for the purposes of that
legislation.

276 Creation of equivalent rightsand liabilities to those that existed

(1)

)

befor e the commencement under carried over provisions
of theold ASIC legidation

This section appliesin relation to aright or liability (the
pre-commencement right or liability), whether civil or criminal,
that:

(a) wasacquired, accrued or incurred under a carried over
provision of the old ASIC legislation of the Commonwealth,
a State in thisjurisdiction or the Northern Territory; and

(b) wasin existence immediately before the commencement.

However, this section does not apply to aright or liability under an
order made by a court before the commencement.

On the commencement, the person acquires, accrues or incurs a
right or liability (the substituted right or liability), equivalent to
the pre-commencement liability, under the corresponding provision
of the new ASIC legidation (asif that provision applied to the
conduct or circumstances that gave rise to the pre-commencement
right or liability.
Note: If atime limit applied in relation to the pre-commencement right or
liability under the old ASIC legidlation, that same time limit
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(calculated from the same starting point) will apply under the new
ASIC legidlation to the substituted right or liability—see subsection
278(3).

(3) A procedure, proceeding or remedy in respect of the right or
liability may be instituted after the commencement under the new
ASIC legidation (asif that provision applied to the conduct or
circumstances that gave rise to the pre-commencement right or
liability).

Note: For pre-commencement proceedings in respect of substituted rights
and liabilities, see sections 267 and 268.

277 Creation of equivalent rightsand liabilitiesto those that existed
before the commencement under repealed provisions of
theold ASIC legidation

(1) Thissection appliesto aright or liability (the pre-commencement
right or liability), whether civil or criminal, that:

(a) wasacquired, accrued or incurred under a provision of the
old ASIC legidation of the Commonwealth, a State in this
jurisdiction or the Northern Territory that was no longer in
force immediately before the commencement; and

(b) wasin existence immediately before the commencement.

However, this section does not apply to aright or liability under an
order made by a court before the commencement.

(2) For the purposes of subsections (3) and (4), the new ASIC
legidlation is taken to include:

(a) the provision of the old ASIC legidlation (with such
modifications (if any) as are necessary) under which the right
or liability was acquired, accrued or incurred; and

(b) the other provisions of the old ASIC legislation (with such
modifications (if any) as are necessary) that applied in
relation to theright or liability.

(3) On the commencement, the person acquires, accrues or incurs a
right or liability (the substituted right or liability), equivalent to
the pre-commencement right or liability, under the provision taken
to beincluded in the new ASIC legidation by paragraph (2)(a) (as
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if that provision applied to the conduct or circumstances that gave

rise to the pre-commencement right or liability).

Note: If atime limit applied in relation to the pre-commencement right or
liability under the old ASIC legidlation, that same time limit
(calculated from the same starting point) will apply under the new

ASIC legidation to the substituted right or liability—see subsection
278(3).

(4) A procedure, proceeding or remedy in respect of the right or
liability may be instituted after the commencement under the
provisions taken to be included in the new ASIC legidlation by
subsection (2) (asif those provisions applied to the conduct or
circumstances that gave rise to the pre-commencement right or
liability).

Note: For pre-commencement proceedings in respect of substituted rights
and liabilities, see sections 267 and 268.

278 Old ASIC legidation time limits continueto run

(1) Anold ASIC legidation time limit (see subsection (4)):
(a) the starting point of which:

(i) was known or had been determined before the
commencement (whether that starting point occurred or
would occur before, on or after the commencement); or

(ii) would have become known, or have been determined,
after the commencement if the old ASIC legidation had
continued to apply (whether that starting point would
have occurred before, on or after the commencement);
and

(b) that had not ended at or before the commencement;

continues to run, or starts or started to run, asif that same time
limit (starting from the same starting point) were applicable under
the new ASIC legidlation.

(2 If:
(a) under the old ASIC legidlation, a process, a status of a person

or body, or an instrument, commenced from a particular time
before the commencement; and
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(b) that process, status or instrument is continued after the
commencement for the purposes of the new ASIC legislation
by aprovision of this Part;

that process, status or instrument as so continued is still taken to
have commenced from the time referred to in paragraph (a).

(3) If anold ASIC legidation time limit related to a
pre-commencement right or liability, the same time limit appliesin
relation to the substituted right or liability.

(4) Inthissection:

old ASI C legidation time limit includes:

(@) aperiod for the doing of athing specified or determined
under aprovision of the old ASIC legislation of the
Commonwealth, a State in this jurisdiction or the Northern
Territory; or

(b) aperiod specified or determined under a provision of the old
ASIC legidation of the Commonweslth, a State in this
jurisdiction or the Northern Territory as the duration of a
particular instrument or status.

279 Preservation of significance etc. of eventsor circumstances

(1) Anevent, circumstance or other thing:

(a) that occurred or arose before the commencement under or as
mentioned in a provision of the old ASIC legidation of the
Commonwealth, a State in this jurisdiction or the Northern
Territory; and

(b) that had a particular significance, status or effect for the
purposes of acarried over provision of that legislation
(including because of an interpretative provision);

has that same significance after the commencement for the
purposes of the provision of the new ASIC legidlation that
corresponds to that carried over provision.

(2) Without limiting subsection (1), an event, circumstance or other
thing has a particular significance for the purposes of a carried over
provision of the old ASIC legidation of the Commonwealth, a
State in thisjurisdiction or the Northern Territory if:
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(a) the carried over provision creates an obligation in respect of
the event, circumstance or thing (whenever it arose); or

(b) the carried over provision provides for the event,
circumstance or thing to be dealt with in a particular way; or

(c) the carried over provision states that the event, circumstance
or thing (whenever it arose) is to be disregarded for the
purposes of that provision or not covered by that provision.

280 Referencesin the new ASIC legidlation generally include

(D)

)

©)

references to events, circumstances or thingsthat
happened or arose befor e the commencement

Subject to this section, areference in the new ASIC legislation to
an event, circumstance or thing of a particular kind that happens or
arises, or that has happened or arisen, istaken to include a
reference to an event, circumstance or thing of that kind that
happened or arose at a time before the commencement, unless the
contrary intention appears. The fact that the provision uses only the
present tense in referring to an event, circumstance or thing is not,
of itself, to be regarded as an expression of a contrary intention.

Nothing in subsection (1) is taken to produce aresult that aright or
liability exists under a provision of the new ASIC legidlation that
relates solely to events, circumstances or things that occurred
before the commencement.

Note: Instead, an equivalent right or liability will be created by section 276
or 277.

The regulations may provide that subsection (1) does not apply in
relation to a particular reference or class of referencesin the new
ASIC legidation.

281 Referencesin thenew ASIC legidation to that legislation or the

)

new cor por ations legislation generally include r eferences
to corresponding provisions of theold ASIC legislation or
old corporationslegidation

Subject to subsection (4), areferencein the new ASIC legidation
to:
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() an Act, or to regulations or another instrument that is part of
the new ASIC legidation; or
(b) aprovision or group of provisions of such an Act, regulations
or other instrument;
istaken, in relation to events, circumstances or things that
happened or arose at a time before the commencement when the
old ASIC legislation wasin force, to include (in the absence of an
express provision to the contrary) areference to the corresponding
part, provision or provisions of the old ASIC legidation of the
Commonwealth, a State in thisjurisdiction or the Northern
Territory.

(2) Subject to subsection (4), areference in the new ASIC legislation
to:
(a) an Act, or to regulations or some other instrument that is part
of the new corporations legislation; or
(b) aprovision or group of provisions of such an Act, regulations
or other instrument;
istaken, in relation to events, circumstances or things that
happened or arose at a time before the commencement when the
old corporations legislation was in force, to include (in the absence
of an express provision to the contrary) areference to the
corresponding part, provision or provisions of the old corporations
legidation of the States and Territoriesin this jurisdiction.

(3) Insubsection (2):

(&) new corporationslegislation and old corporations
legislation have the same meanings as they have in Part 10.1
of the Corporations Act; and

(b) the question whether a provision or part of the old
corporations legislation corresponds to a provision of part of
the new corporations legidation is to be determined in the
same way asit is determined for the purposes of Part 10.1 of
the Corporations Act.

(4) Theregulations may provide that subsection (1) or (2) does not
apply in relation to a particular reference or class of referencesin
the new ASIC legidlation.
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282 Carrying over referencesto corresponding previous laws or

(1)

)

relevant previouslaws

If acarried over provision of the old ASIC legislation of the
Commonwealth, a State in this jurisdiction or the Northern
Territory contained a reference (whether in its own terms or by
operation of another provision) to:

(a) acorresponding previous law (as defined for the purposes of
that provision or provisionsincluding that provision), or a
thing done by, under, or for the purposes of, such alaw; or

(b) areevant previous law (as defined for the purposes of that
provision or provisions including that provision), or athing
done by, under, or for the purposes of, such alaw;

the corresponding provision of the new ASIC legislation is taken to
contain an equivalent reference to that previous law, or to such a
thing done by, under, or for the purposes of, that previous law.

The following referencesin the old ASIC legidation of the
Commonwealth, a State in thisjurisdiction or the Northern
Territory are covered by subsection (1) in the same way as they
would be if they used the “corresponding previous law” form of
words:
(a) thereferencein section 15 to a*“ previous law corresponding
to”;
(b) any other references prescribed by the regulations for the
purposes of this subsection.

283 Referencesto ASIC legidlation in instruments

)

Subject to subsection (2), areferencein, or taken immediately
before the commencement to be in, an instrument, other than:

(@) an Act of a State, the Australian Capital Territory, the
Northern Territory or Norfolk Island; or

(b) an instrument made under such an Act;

to:

(c) an Act, or to regulations or some other instrument, that is part
of the old ASIC legidation (whether the referenceisin
genera terms or in relation to the Commonwealth, or a
particular State or Territory in thisjurisdiction); or
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(d) to aprovision or group of provisions of such an Act,
regulations or other instrument;
istaken, after the commencement, to include areference to the
corresponding part, provision or provisions of the new ASIC
legislation (unless there is no such corresponding part, provision or
provisions).
Note: In this Part, instrument means an instrument of alegislative or

administrative character (see the definition in section 254), or any
other document.

(2) Theregulations may do either or both of the following:

() provide that subsection (1) does not apply in relation to
prescribed referencesin prescribed instruments;

(b) provide that subsection (1) has effect in relation to prescribed
references in prescribed instruments asif, in that subsection,
the words “to be” were substituted for the words “to
include”.

284 Old transitional provisions continue to havetheir effect

(1) Subject to subsection (3), this Act has the same effect, after the
commencement, asit would haveif:

(a) thetransitional provisions (see subsections (6) and (7)) of the
old ASIC Act, theold ASIC Law of the Statesin this
jurisdiction and the old ASIC Law of the Northern Territory
(asin force from time to time before the commencement) had
been part of this Act; and

(b) thosetransitional provisions produced the same results or
effects (to the greatest extent possible) for the purposes of
this Act as they produced for the purposes of that Act and
those Laws.

(2) Without limiting subsection (1) (but subject to subsection (3)), if a
transitional provision of the old ASIC Act, the old ASIC Law of
the States in this jurisdiction or the old ASIC Law of the Northern
Territory could, if it had continued in force after the
commencement, have operated to give rise to rights and liabilities
(including civil or criminal liabilities) in relation to acts or
omissions occurring after the commencement, this Act istaken to
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©)

(4)

()

(6)

include that transitional provision (with such modifications (if any)
as are necessary).
Note: In relation to acts or omissions that occurred before the

commencement, equivalent rights or liabilities are created by
sections 276 and 277.

The regulations may determine how a matter dealt within a
transitional provision of the old ASIC Act, the old ASIC Law of
the States in this jurisdiction or the old ASIC Law of the Northern
Territory isto be dealt with under or in relation to the new ASIC
legislation (including by creating offences). The regulations have
effect despite subsections (1) and (2), but subject to subsection (5).

Note: In creating offences, the regulations are subject to the limitation
imposed by section 258.

For the purpose of determining whether the new ASIC legislation
includes a provision that corresponds to a provision of the old
ASIC legidation of the Commonwealth, a State in this jurisdiction
or the Northern Territory, and for the purpose of any referencein
this Part to a corresponding provision of the new ASIC legislation,
this Act istaken to include the transitional provisions of the old
ASIC legidation of the Commonweslth, a State in thisjurisdiction
or the Northern Territory, as they have effect because of
subsections (1) and (2).

Nothing in subsection (1) or (2), or in regulations made for the
purposes of subsection (3), istaken to produce a result that aright
or liability exists under atransitional provision asit has effect
because of subsection (1) or (2), or exists under regulations made
for the purposes of subsection (3), that relates solely to events,
circumstances or things that occurred before the commencement.

Note: Instead, an equivalent right or liability will be created by section 276
or 277.

Subject to subsection (7), for the purposes of this section, a
transitional provision is any of the following provisions of the old
ASIC Act, the old ASIC Law of the States in thisjurisdiction and
the old ASIC Law of the Northern Territory:

(a) section 12AB;
(b) subsection 12GL(2);
(c) section 12IA;
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(d) subsection 13(3);
(e) subsection 13(5);
(f) section 14A;

(g) subsection 51(2);
(h) subsection 68(4);
(i) subsection 68(5);
(j) section 122A;
(k) section 127A;

(1) subsection 246(2);
(m) Part 16;

(n) Part 17,

(o) Part 18.

(7) Theregulations may provide that certain provisions are to be taken
to beincluded in, or omitted from, the list in subsection (6). The
list then has effect as if the provisions were so included in it or
omitted from it.
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Division 7—Regulations dealing with transitional matters

285 Regulations may deal with transitional matters

(1) Theregulations may deal with matters of atransitional nature
relating to the transition from the application of provisions of the
old ASIC legidlation of the Commonwealth, a State in this
jurisdiction and the Northern Territory to the application of
provisions of the new ASIC legislation. The regulations have effect
despite anything else in this Part, other than section 258.

(2) Without limiting subsection (1), the regulations may provide for a
matter to be dealt with, wholly or partly, in any of the following
ways:

(a) by applying (with or without modifications) to the matter:
(i) provisions of the old ASIC legislation, asin force
immediately before the commencement or at some
earlier time; or
(ii) provisions of the new ASIC legislation; or
(iif) acombination of provisionsreferredtoin
subparagraphs (i) and (ii);
(b) by otherwise specifying rules for dealing with the matter;
(c) by specifying a particular consequence of the matter, or of an
outcome of the matter, for the purposes of the new ASIC
legidlation.

(3) Theregulations may provide that certain provisions of this Part are
taken to be modified as set out in the regulations. The provisions
then have effect asif they were so modified.

(4) Despite subsection 48(2) of the Acts Interpretation Act 1901,
regulations for the purposes of this section may be expressed to
take effect from a date before the regulations are notified in the
Gazette.

(5) Inthissection:

matters of a transitional nature also includes matters of an
application or saving nature.
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[Minister’s second reading speech made in—
House of Representatives on 4 April 2001
Senate on 18 June 2001]

(14/01)
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