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About this compilation

This compilation

This is a compilation of the Corporations Act 2001 that shows the text of the
law as amended and in force on 19 December 2014 (the compilation date).

This compilation was prepared on 23 December 2014.

The notes at the end of this compilation (the endnotes) include information
about amending laws and the amendment history of provisions of the compiled
law.

Uncommenced amendments

The effect of uncommenced amendments is not shown in the text of the
compiled law. Any uncommenced amendments affecting the law are accessible
on ComLaw (www.comlaw.gov.au). The details of amendments made up to, but
not commenced at, the compilation date are underlined in the endnotes. For
more information on any uncommenced amendments, see the series page on
ComLaw for the compiled law.

Application, saving and transitional provisions for provisions and
amendments

If the operation of a provision or amendment of the compiled law is affected by
an application, saving or transitional provision that is not included in this
compilation, details are included in the endnotes.

Modifications

If the compiled law is modified by another law, the compiled law operates as
modified but the modification does not amend the text of the law. Accordingly,
this compilation does not show the text of the compiled law as modified. For
more information on any modifications, see the series page on ComLaw for the
compiled law.

Self-repealing provisions

If a provision of the compiled law has been repealed in accordance with a
provision of the law, details are included in the endnotes.
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Debentures Chapter 2L
Requirement for trust deed and trustee Part 2L.1

Section 283AA

Chapter 2LL—Debentures

Part 2L..1—Requirement for trust deed and trustee

283AA Requirement for trust deed and trustee

(1) Before a body:

(a) makes an offer of debentures in this jurisdiction that needs
disclosure to investors under Chapter 6D, or does not need
disclosure to investors under Chapter 6D because of
subsection 708(14) (disclosure document exclusion for
debenture roll overs) or section 708 A (sale offers that do not
need disclosure); or

(b) makes an offer of debentures in this jurisdiction or elsewhere
as consideration for the acquisition of securities under an
off-market takeover bid; or

(c) issues debentures in this jurisdiction or elsewhere under a
compromise or arrangement under Part 5.1 approved at a
meeting held as a result of an order under subsection 411(1)
or (1A);

regardless of where any resulting issue, sale or transfer occurs, the
body must enter into a trust deed that complies with section 283AB
and appoint a trustee that complies with section 283AC.

Note: For rules about when an offer of debentures will need disclosure to
investors under Chapter 6D, see sections 706, 707, 708, 708 AA and
708A.

(1A) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(2) The body may revoke the trust deed after it has repaid all amounts
payable under the debentures in accordance with the debentures’
terms and the trust deed.

(3) The body must comply with this Chapter.
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Chapter 2L Debentures
Part 2L.1 Requirement for trust deed and trustee

Section 283AB

Note: Sections 168 and 601CZB require a register of debenture holders to be
set up and kept.

(4) The regulations may exempt a specified offer of debentures, or a
specified class of offers of debentures, from subsection (1).

283AB Trust deed

(1) The trust deed must provide that the following are held in trust by
the trustee for the benefit of the debenture holders:

(a) the right to enforce the borrower’s duty to repay;
(b) any charge or security for repayment;

(c) the right to enforce any other duties that the borrower and
any guarantor have under:

(1) the terms of the debentures; or
(i1) the provisions of the trust deed or this Chapter.

Note: For information about the duties that the borrower and any guarantor
body have under this Chapter, see sections 283BB to 283CE.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

283AC Who can be a trustee

Who can be trustee

(1) The trustee must be:
(a) the Public Trustee of any State or Territory; or
(aa) alicensed trustee company (within the meaning of

Chapter 5D); or

(b) a body corporate authorised by a law of any State or
Territory to take in its own name a grant of probate of the
will, or letters of administration of the estate, of a deceased
person; or

(c) abody corporate registered under section 21 of the Life
Insurance Act 1995, or

(d) an Australian ADI; or

2 Corporations Act 2001
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Debentures Chapter 2L
Requirement for trust deed and trustee Part 2L.1

Section 283AD

(e) a body corporate, all of whose shares are held beneficially by
a body corporate or bodies corporate of the kind referred to in
paragraph (b), (c) or (d) if that body or those bodies:

(i) are liable for all of the liabilities incurred, or to be
incurred, by the trustee as trustee; or

(i1) have subscribed for and beneficially hold shares in the
trustee and there is an uncalled liability of at least
$500,000 in respect of those shares that can only be
called up if the trustee becomes an
externally-administered body corporate (see
section 254N); or

(f) abody corporate approved by ASIC (see section 283GB).
Note: Section 283BD provides that if the borrower becomes aware that the

trustee cannot be a trustee, the trustee must be replaced.

Circumstances in which a person cannot be trustee

(2) A person may only be appointed or act as trustee (except to the
extent provided for by section 283AD) if the appointment or acting
will not result in a conflict of interest or duty. This subsection is
not intended to affect any rule of law or equity.

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

283AD Existing trustee continues to act until new trustee takes office

An existing trustee continues to act as the trustee until a new
trustee is appointed and has taken office as trustee, despite any rule
of law or equity to the contrary.

Note: This section applies even if the existing trustee resigns.
Corporations Act 2001 3
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Chapter 2L Debentures
Part 2L.1 Requirement for trust deed and trustee

Section 283AE

283AE Replacement of trustee

Related party of existing trustee may be appointed as a new trustee

(1) In addition to any other powers of appointment under the terms of
the debentures or provisions of the trust deed, the borrower may
appoint a body corporate that is related to the existing trustee as
trustee in place of the existing trustee if:

(a) the body corporate can be a trustee under section 283AC; and
(b) the existing trustee consents in writing to the appointment.

The appointment has effect despite any terms of the debentures or
provisions of the trust deed.

Appointment by Court

(2) The Court may:

(a) appoint a person who may be a trustee under section 283AC
as trustee on the application of the borrower, a debenture
holder or ASIC if:

(1) a trustee has not been validly appointed; or
(i1) the trustee has ceased to exist; or

(b) terminate the existing trustee’s appointment and appoint a
person who may be a trustee under section 283AC as trustee
in the existing trustee’s place on the application of the
borrower, the existing trustee, a debenture holder or ASIC if:

(i) the existing trustee cannot be trustee under
section 283AC; or

(i1) the existing trustee fails, or refuses, to act.

4
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Debentures Chapter 2L
Duties of borrower Part 2L.2

Section 283BA

Part 2L..2—Duties of borrower

283BA Duties of borrower

A borrower that is required to enter into a trust deed under
section 283 AA has the duties imposed by this Part.

283BB General duties

The borrower must:

(a) carry on and conduct its business in a proper and efficient
manner; and

(b) provide a copy of the trust deed to:
(i) a debenture holder; or
(i1) the trustee;
if they request a copy; and
(c) make all of its financial and other records available for
inspection by:
(1) the trustee; or

(i1) an officer or employee of the trustee authorised by the
trustee to carry out the inspection; or

(iii) a registered company auditor appointed by the trustee to
carry out the inspection;

and give them any information, explanations or other
assistance that they require about matters relating to those
records.

Note: The borrower also has a duty to call a meeting of debenture holders in
certain circumstances (see section 283EA).

283BC Duty to notify ASIC of information related to trustee

(1) Within 14 days after the trustee is appointed, the borrower must
lodge with ASIC a notice containing the following information:

(a) the name of the trustee;
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Chapter 2L Debentures
Part 2L.2 Duties of borrower

Section 283BCA

(b) any other information related to the trustee or the debentures
that is prescribed by the regulations.

(2) If there is any change to the information, the borrower must, within
14 days of the change, lodge with ASIC a notice containing the
changed information.

(3) A notice under subsection (1) or (2) must be in the prescribed
form.

283BCA Register relating to trustees for debenture holders

The register

(1) ASIC must establish and maintain a register relating to trustees for
debenture holders.

(2) The regulations may prescribe the way in which the register must
be established or maintained, including the details that ASIC must
enter in the register.

Inspection of register

(3) A person may inspect the register, and may make copies of, or take
extracts from, the register.

(4) The regulations may prescribe the fees that a person must pay
ASIC to do the things mentioned in subsection (3).

(5) Any disclosure necessary for the purposes of this section is
authorised by this section.

283BD Duty to replace trustee

The borrower must take all reasonable steps to replace the trustee
under section 283AE as soon as practicable after the borrower
becomes aware that the trustee:

(a) has ceased to exist; or
(b) has not been validly appointed; or
(c) cannot be a trustee under section 283AC; or
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Debentures Chapter 2L
Duties of borrower Part 2L.2

Section 283BE

(d) has failed or refused to act as trustee.

283BE Duty to inform trustee about security interests

If the borrower creates a security interest, it must:

(a) give the trustee written details of the security interest within
21 days after it is created; and

(b) if the total amount to be advanced on the security of the
security interest is indeterminate and the advances are not
merged in a current account with bankers, trade creditors or
anyone else—give the trustee written details of the amount of
each advance within 7 days after it is made.

Note: If the advances are merged in a current account the borrower must
give the trustee the details in the quarterly report (see
subsection 283BF(4)).

283BF Duty to give trustee and ASIC quarterly reports

Quarterly reports

(1) Within 1 month after the end of each quarter, the borrower must:
(a) give the trustee a quarterly report that sets out the
information required by subsections (4), (5) and (6); and
(b) lodge a copy of the report with ASIC (see section 351).

First quarter

(2) The first quarter is the period of 3 months ending on a day fixed by
the borrower, by written notice to the trustee. The day must be less
than 6 months after the first issue of a debenture under the trust
deed.

Subsequent quarters

(3) Each of the subsequent quarters are periods of 3 months. The
trustee may allow a particular quarter to be a period of less than 3
months if the trustee is satisfied that special circumstances justify
doing so.
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Chapter 2L Debentures
Part 2L.2 Duties of borrower

Section 283BF

Content of quarterly report

(4) The report for a quarter must include details of:

(a) any failure by the borrower and each guarantor to comply
with the terms of the debentures or the provisions of the trust
deed or this Chapter during the quarter; and

(b) any event that has happened during the quarter that has
caused, or could cause, 1 or more of the following:

(i) any amount deposited or lent under the debentures to
become immediately payable;

(i1) the debentures to become immediately enforceable;

(iii) any other right or remedy under the terms of the
debenture or provisions of the trust deed to become
immediately enforceable; and

(c) any circumstances that have occurred during the quarter that
materially prejudice:
(i) the borrower, any of its subsidiaries, or any of the
guarantors; or

(i1) any security interest included in or created by the
debentures or the trust deed; and

(d) any substantial change in the nature of the business of the
borrower, any of its subsidiaries, or any of the guarantors that
has occurred during the quarter; and

(e) any of the following events that happened in the quarter:

(1) the appointment of a guarantor;

(i1) the cessation of liability of a guarantor body for the
payment of the whole or part of the money for which it
was liable under the guarantee;

(iii) a change of name of a guarantor (if this happens, the
report must also disclose the guarantor’s new name);
and

(f) the net amount outstanding on any advances at the end of the
quarter if the borrower has created a security interest where:

(1) the total amount to be advanced on the security of the
security interest is indeterminate; and
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Debentures Chapter 2L
Duties of borrower Part 2L.2

Section 283BF

(ii) the advances are merged in a current account with
bankers, trade creditors or anyone else; and
(g) any other matters that may materially prejudice any security
interests or other interests of the debenture holders.

Note: Paragraph (f)—the borrower has a duty to inform the trustee about
security interests as they are created (see section 283BE).

(5) If the borrower has deposited money with, or lent money to, a
related body corporate during the quarter, the report must also
include details of:

(a) the total of the money deposited with, or lent to, the related
body corporate during the quarter (see subsection (7)); and

(b) the total amount of money owing to the borrower at the end
of the quarter in respect of the deposits or loans to the related
body corporate.

Disregard any amount that the borrower deposits with an ADI in
the normal course of the borrower’s business.

(6) If the borrower has assumed a liability of a related body corporate
during the quarter, the report must also include details of the extent
of the liability assumed during the quarter and the extent of the
liability as at the end of the quarter.

(7) For the purposes of subsections (5) and (6), the report:

(a) must distinguish between deposits, loans and assumptions of
liability that are secured and those that are unsecured; and

(b) may exclude any deposit, loan or assumption of liability on
behalf of the related body corporate if it has:

(1) guaranteed the repayment of the debentures of the
borrower; and

(i1) secured the guarantee by a security interest over all of
its property in favour of the trustee.

Formalities

(8) The report must:
(a) be made in accordance with a resolution of the directors; and
(b) specify the date on which the report is made.
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Chapter 2L Debentures
Part 2L.2 Duties of borrower

Section 283BG

283BG Exceptions to borrower’s duty to report to trustee and ASIC

Section 283BF does not apply in respect of:
(a) aborrower, while:
(i) it is under external administration; or

(i1) areceiver, or a receiver and manager, of property of the
borrower has been appointed and has not ceased to act
under that appointment; or

(b) a security interest in PPSA retention of title property.

283BH How debentures may be described

(1) The borrower may describe or refer to the debentures in:
(a) any disclosure in relation to the offer of the debentures; or

(b) any other document constituting or relating to the offer of the
debentures; or

(c) the debentures themselves;
only in accordance with the following table:

How debentures may be described

Item Description When description may be used

1 mortgage debenture only if the circumstances set out in
subsection (2) are satisfied

2 debenture only if the circumstances set out in
subsection (2) or (3) are satisfied

3 unsecured note or in any other case
unsecured deposit note

(1A) The borrower commits an offence if it intentionally or recklessly
contravenes subsection (1).

When debentures can be called mortgage debentures or debentures

(2) The borrower may describe or refer to the debentures as:
(a) mortgage debentures; or
(b) debentures;

10 Corporations Act 2001
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Section 283BI

if:

(c) the repayment of all money that has been, or may be,
deposited or lent under the debentures is secured by a first
mortgage given to the trustee over land vested in the
borrower or in any of the guarantors; and

(d) the mortgage has been registered, or is a registrable mortgage
that has been lodged for registration, in accordance with the
law relating to the registration of mortgages of land in the
place where the land is situated; and

(e) the total amount of that money and of all other liabilities (if
any) secured by the mortgage of that land ranking equally
with the liability to repay that money does not exceed 60% of
the value of the borrower’s or guarantor’s interest in that land
as shown in the valuation included in the disclosure
document for the debentures.

When debentures can be called debentures

(3) The borrower may describe or refer to the debentures as debentures
if:

(a) the repayment of all money that has been, or may be,
deposited or lent under the debentures has been secured by a
security interest in favour of the trustee over the whole or any
part of the tangible property of the borrower or of any of the
guarantors; and

(b) the tangible property that constitutes the security for the
security interest is sufficient and is reasonably likely to be
sufficient to meet the liability for the repayment of all such
money and all other liabilities that:

(i) have been or may be incurred; and
(i1) rank in priority to, or equally with, that liability.

283BI Offences for failure to comply with statutory duties

The borrower commits an offence if it intentionally or recklessly
contravenes section 283BB, 283BC, 283BD, 283BE, 283BF or
283EA.
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Section 283CA

Part 2L..3—Duties of guarantor

283CA Duties of guarantor

If a borrower is required to enter into a trust deed under
section 283 AA in relation to debentures, a guarantor in respect of
the debentures has the duties imposed by this Part.

283CB General duties

The guarantor must:

(a) carry on and conduct its business in a proper and efficient
manner; and
(b) make all of its financial and other records available for
inspection by:
(1) the trustee; or

(ii) an officer or employee of the trustee authorised by the
trustee to carry out the inspection; or

(ii1) a registered company auditor appointed by the trustee to
carry out the inspection;

and give them any information, explanations or other
assistance that they require about matters relating to those
records.

283CC Duty to inform trustee about security interests

If the guarantor creates a security interest, it must:
(a) give the trustee written details of the security interest within
21 days after it is created; and
(b) if the total amount to be advanced on the security of the
security interest is indeterminate, give the trustee written

details of:
(1) the amount of each advance made within 7 days after it
is made; or
12 Corporations Act 2001
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Section 283CD

(i) where the advances are merged in a current account
with bankers, trade creditors or anyone else—the net
amount outstanding on the advances at the end of every
3 months.

283CD Exceptions to guarantor’s duty to inform trustee

Section 283CC does not apply in respect of:
(a) the guarantor, while:
(i) it is under external administration; or

(i1) areceiver, or a receiver and manager, of property of the
guarantor has been appointed and has not ceased to act
under that appointment; or

(b) a security interest in PPSA retention of title property.

283CE Offences for failure to comply with statutory duties

The guarantor commits an offence if it intentionally or recklessly
contravenes paragraph 283CB(b) or section 283CC.
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Part 2L..4 Trustee

Section 283DA

Part 2L.4—Trustee

283DA Trustee’s duties

The trustee of a trust deed entered into under section 283 AA must:

(a)

(b)

(©)

(e)

¢

(2

exercise reasonable diligence to ascertain whether the
property of the borrower and of each guarantor that is or
should be available (whether by way of security or
otherwise) will be sufficient to repay the amount deposited or
lent when it becomes due; and

exercise reasonable diligence to ascertain whether the
borrower or any guarantor has committed any breach of:

(i) the terms of the debentures; or
(i1) the provisions of the trust deed or this Chapter; and

do everything in its power to ensure that the borrower or a
guarantor remedies any breach known to the trustee of:

(i) any term of the debentures; or

(ii) any provision of the trust deed or this Chapter;
unless the trustee is satisfied that the breach will not
materially prejudice the debenture holders’ interests or any
security for the debentures; and
notify ASIC as soon as practicable if:

(1) the borrower has not complied with section 283BE,

283BF or subsection 318(1) or (4); or

(i1) a guarantor has not complied with section 283CC; and

notify ASIC and the borrower as soon as practicable if the

trustee discovers that it cannot be a trustee under
section 283AC; and

give the debenture holders a statement explaining the effect
of any proposal that the borrower submits to the debenture
holders before any meeting that:
(i) the Court calls in relation to a scheme under
subsection 411(1) or (1A); or
(i1) the trustee calls under subsection 283EB(1); and
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Section 283DB

(h) comply with any directions given to it at a debenture holders’
meeting referred to in section 283EA, 283EB or 283EC
unless:

(i) the trustee is of the opinion that the direction is
inconsistent with the terms of the debentures or the
provisions of the trust deed or this Act or is otherwise
objectionable; and

(i1) has either obtained, or is in the process of obtaining, an
order from the Court under section 283HA setting aside
or varying the direction; and

(i) apply to the Court for an order under section 283HB if the
borrower requests it to do so.

Note 1:  Paragraph (g)—Section 411 relates to compromises and arrangements.

Note 2: Section 283DC deals with indemnification in respect of a trustee’s
liability to the debenture holders.

283DB Exemptions and indemnifications of trustee from liability

(1) A term of a debenture, provision of a trust deed or a term of a
contract with holders of debentures secured by a trust deed, is void
in so far as the term or provision would have the effect of:

(a) exempting a trustee from liability for breach of
section 283DA for failure to show the degree of care and
diligence required of it as trustee; or

(b) indemnifying the trustee against that liability;

unless the term or provision:

(c) releases the trustee from liability for something done or
omitted to be done before the release is given; or

(d) enables a meeting of debenture holders to approve the release

of the trustee from liability for something done or omitted to
be done before the release is given.

(2) For the purposes of paragraph (1)(d):

(a) arelease is approved if the debenture holders who vote for
the resolution hold 75% of the nominal value of the
debentures held by all the debenture holders who attend the
meeting and vote on the resolution; and
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Section 283DC

(b) a debenture holder attends the meeting and votes on the
resolution if:
(i) they attend the meeting in person and vote on the
resolution; or
(i1) if proxies are permitted—they are represented at the
meeting by a proxy and the proxy votes on the
resolution.

283DC Indemnity

The trustee is not liable for anything done or omitted to be done in
accordance with a direction given to it by the debenture holders at
any meeting called under section 283EA, 283EB or 283EC.
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Section 283EA

Part 2L..5—Meetings of debenture holders

283EA Borrower’s duty to call meeting

Duty to call meeting

(1) The borrower must call a meeting of debenture holders if:

(a) debenture holders who together hold 10% or more of the
nominal value of the issued debentures to which the trust
relates direct the borrower to do so; and

(b) the direction is given to the borrower in writing at its
registered office; and

(c) the purpose of the meeting is to:

(1) consider the financial statements that were laid before
the last AGM of the borrower; or

(i1) give the trustee directions in relation to the exercise of
any of its powers.

Note: The trustee usually must comply with any directions given to it by the
debenture holders at the meeting (see paragraph 283DA(h)).

Duty to give notification of meeting

(2) If the borrower is required to call a meeting, it must give notice of
the time and place of the meeting to:

(a) the trustee; and
(b) the borrower’s auditor; and

(c) each of the debenture holders whose names are entered on
the register of debenture holders.

Notice to joint holders of a debenture must be given to the joint
holder named first in the register of debenture holders.

(3) The borrower may give the notice to a debenture holder:
(a) personally; or

(b) by sending it by post to the address for the debenture holder
in the register of debenture holders; or
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Section 283EB

(c) by sending it to the fax number or electronic address (if any)
nominated by the debenture holder; or

(d) by any other means that the trust deed or the terms of the
debentures permit.

Note: A defect in the notice may not invalidate a meeting (see section 1322).

When notice by post or fax is given

(4) A notice of meeting sent to a debenture holder is taken to be given:
(a) 3 days after it is posted, if it is posted; or
(b) on the business day after it is sent, if it is sent by fax or other
electronic means;
unless the trust deed or the terms of the debentures provide
otherwise.

283EB Trustee’s power to call meeting

Trustee may call meeting in event of breach

(1) If the borrower or a guarantor fails to remedy any breach of the
terms of the debentures or provisions of the trust deed or this
Chapter when required by the trustee, the trustee may:

(a) call a meeting of debenture holders; and

(b) inform the debenture holders of the failure at the meeting;
and

(c) submit proposals for protection of the debenture holders’
interests to the meeting; and

(d) ask for directions from the debenture holders in relation to
the matter.

Trustee may appoint person to chair meeting

(2) The trustee may appoint a person to chair a meeting of debenture
holders called under subsection (1). If the trustee does not exercise
this power, the debenture holders present at the meeting may
appoint a person to chair the meeting.
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Section 283EC

283EC Court may order meeting

(1) Without limiting section 283HA or 283HB, the Court may make an
order under either of those sections for a meeting of all or any of
the debenture holders to be held to give directions to the trustee.
The order may direct the trustee to:

(a) place before the debenture holders any information
concerning their interests; and

(b) place before the debenture holders any proposals to protect
their interests that the Court directs or the trustee considers
appropriate; and

(c) obtain the debenture holders’ directions concerning the
protection of their interests.

(2) The meeting is to be held and conducted in the manner the Court
directs. The trustee may appoint a person to chair the meeting. If
the trustee does not exercise this power, the debenture holders
present at the meeting may appoint a person to chair the meeting.
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Section 283F

Part 2L.6—Civil liability

283F Civil liability for contravening this Chapter

(1) A person who suffers loss or damage because a person contravenes
a provision of this Chapter may recover the amount of the loss or
damage from:

(a) the person who contravened the provision; or
(b) aperson involved in the contravention.

This is so even if the person did not commit, and was not involved
in, the contravention.

(2) An action under subsection (1) may begin at any time within 6
years after the day on which the cause of action arose.

(3) This Part does not affect any liability that a person has under any
other law.
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Section 283GA

Part 2L.7—ASIC powers

283GA ASIC’s power to exempt and modify

(1) ASIC may:
(a) exempt a person from a provision of this Chapter; or

(b) declare that this Chapter applies to a person as if specified
provisions were omitted, modified or varied as specified in
the declaration.

(2) The exemption or declaration may do all or any of the following:
(a) apply to all or specified provisions of this Chapter;
(b) apply to all persons, specified persons, or a specified class of
persons;
(c) relate to all debentures, specified debentures or a specified
class of debentures;

(d) relate to any other matter generally or as specified.

(3) An exemption may apply unconditionally or subject to specified
conditions. A person to whom a condition specified in an
exemption applies must comply with the condition. The Court may
order the person to comply with the condition in a specified way.
Only ASIC may apply to the Court for the order.

(4) The exemption or declaration must be in writing and ASIC must
publish notice of it in the Gazette.

(5) For the purposes of this section, the provisions of this Chapter
include:

(a) regulations made for the purposes of this Chapter; and

(b) definitions in this Act or the regulations as they apply to
references in:

(1) this Chapter; or
(i1) regulations made for the purposes of this Chapter; and
(c) the old Division 12 of Part 11.2 transitionals.
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283GB ASIC may approve body corporate to be trustee

(1) ASIC may approve a body corporate in writing to be a trustee for
the purposes of paragraph 283 AC(1)(f). The approval may allow
the body corporate to act as trustee:

(a) in any circumstances; or

(b) in relation to a particular borrower or particular class of
borrower; or

(c) in relation to a particular trust deed;
and may be given subject to conditions.

(2) ASIC must publish notice of the approval in the Gazette.
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Section 283HA

Part 2L.8—Court

283HA General Court power to give directions and determine
questions

If the trustee applies to the Court for any direction in relation to the
performance of the trustee’s functions or to determine any question
in relation to the interests of the debenture holders, the Court may
give any direction and make any declaration or determination in
relation to the matter that the Court considers appropriate. The
Court may also make ancillary or consequential orders.

Note:

Under this section, the Court may order a meeting of debenture
holders to be held, see section 283EC.

283HB Specific Court powers

(1) If the trustee or ASIC applies to the Court, the Court may make
any or all of the following orders:

(a)
(b)

(©)

(d)
(e)

®
(2

an order staying an action or other civil proceedings before a
court by or against the borrower or a guarantor body;

an order restraining the borrower from paying any money to
the debenture holders or any holders of any other class of
debentures;

an order that any security for the debentures be enforceable
immediately or at the time the Court directs (even if the
debentures are irredeemable or redeemable only on the
happening of a contingency);

an order appointing a receiver of any property constituting
security for the debentures;

an order restricting advertising by the borrower for deposits
or loans;

an order restricting borrowing by the borrower;

any other order that the Court considers appropriate to

protect the interests of existing or prospective debenture
holders.
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Section 283HB

(2) In deciding whether to make an order under subsection (1), the
Court must have regard to:

(a) the ability of the borrower and each guarantor to repay the
amount deposited or lent as and when it becomes due; and

(b) any contravention of section 283GA by the borrower; and
(c) the interests of the borrower’s members and creditors; and
(d) the interests of the members of each of the guarantors.

Note: The Court may order a meeting of debenture holders to be held (see
section 283EC).
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Section 2831

Part 2L..9—L.ocation of other debenture provisions

2831 Signpost to other debenture provisions

There are other rules relating to debentures in paragraph 124(1)(b)
and section S63AAA.
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Part 2M.1 Overview

Section 285

Chapter 2M—Financial reports and audit

Part 2M.1—Overview

285 Overview of obligations under this Chapter

Obligations under this Chapter

(1

Under this Chapter, all companies, registered schemes and

disclosing entities must keep financial records (see sections
286-291)—and some must prepare financial reports (see

sections 292-323D). All those that have to prepare financial reports
have to prepare them annually; disclosing entities have to prepare
half-year financial reports as well. The following table sets out
what is involved in annual financial reporting:

Annual financial reporting

steps

sections

comments

1 prepare financial report

s. 295

The financial report
includes:

« financial statements

* disclosures and notes
* directors’ declaration.

2 prepare directors’ report

s. 298

Unless the report relates to a
company limited by
guarantee, it has a general
component (sections 299 and
299A), a specific component
(section 300) and a special
component for listed
companies (section 300A).
See section 285A for an
overview of the obligations
of companies limited by
guarantee.
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Annual financial reporting

steps

sections

comments

3 have the financial report
audited and obtain
auditor’s report

s. 301, 307, 308

A small proprietary company
preparing a financial report
in response to a shareholder
direction under s. 293 only
has to have an audit if the
direction asks for it.

There are similar rules for
companies limited by
guarantee (see section 285A
for an overview).

Under s. 312, officers must
assist the auditor in the
conduct of the audit.

ASIC may use its exemption
powers under s. 340 and 341
to relieve large proprietary
companies from the audit
requirements in appropriate
cases (s. 342(2) and (3)).

4 provide the financial
report, directors’ report
and auditor’s report to
members

s. 314

Unless the report relates to a
company limited by
guarantee, a concise
financial report may be
provided to members instead
of the full financial
statements

(subsections 314(1) and (2)).
For deadline, see
subsections 315(1) to (4).
See section 285A for an
overview of the obligations
of companies limited by
guarantee.
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Section 285A

Annual financial reporting

steps sections comments
5  lodge the financial s. 319 For deadline see s. 319(3).
report, directors” report Companies that have the
and auditor’s report with benefit of the grandfathering
ASIC in the relevant Part 10.1
transitionals do not have to
lodge.
6  [public companies only]  s.317 For the AGM deadline see s.
lay financial report, 250N.

directors’ report and
auditor’s report before
AGM

Application to disclosing entities

(2) This Chapter covers all disclosing entities:
(a) incorporated or formed in Australia; and
(b) whether or not they are companies or registered schemes.

Application to registered schemes

(3) For the purposes of applying this Chapter to a registered scheme:

a) the scheme’s responsible entity is responsible for the
P y P
performance of obligations in respect of the scheme; and

(b) the directors and officers of the responsible entity are taken
to be the directors and officers of the scheme; and

(c) the debts incurred in operating the scheme are taken to be the
debts of the scheme.

285A Overview of obligations of companies limited by guarantee

The following table sets out what is involved in annual financial
reporting for companies limited by guarantee:
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Section 285A
Annual financial reporting for companies limited by guarantee
Item Nature of company Obligations Sections
1 Small company limited No obligation to do any of the ~ Sections 292,

by guarantee.

following unless required to
do so under a member
direction or ASIC direction:

* prepare a financial report;
* prepare a directors’ report;
* have financial report audited;

* notify members of reports.

301 and 316A

2 Company limited by
guarantee with annual
revenue or, if part of a
consolidated entity,
annual consolidated
revenue of less than $1
million.

Must prepare a financial
report.

Must prepare a directors’
report, although less detailed
than that required of other
companies.

Need not have financial report
audited unless a
Commonwealth company, or a
subsidiary of a
Commonwealth company or
Commonwealth authority. If
the company does not have
financial report audited, it
must have financial report
reviewed.

Must give reports to any
member who elects to receive
them.

Sections 292,
298, 300B,
301, 316A
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Annual financial reporting for companies limited by guarantee

Item Nature of company Obligations Sections

3 Company limited by Must prepare a financial Sections 292,
guarantee with annual report. 298, 300B,
revenue or, if part of a Must prepare a directors’ 301, 316A
consolidated entity, report, although less detailed
annual consolidated than that required of other
revenue of $1 million or companies.
more.

Must have financial report
audited.

Must give reports to any
member who elects to receive

them.
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Section 286

Part 2M.2—Financial records

286 Obligation to keep financial records

(1) A company, registered scheme or disclosing entity must keep
written financial records that:

(a) correctly record and explain its transactions and financial
position and performance; and

(b) would enable true and fair financial statements to be prepared
and audited.

The obligation to keep financial records of transactions extends to
transactions undertaken as trustee.

Note: Section 9 defines financial records.

Period for which records must be retained

(2) The financial records must be retained for 7 years after the
transactions covered by the records are completed.

Strict liability offences

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
287 Language requirements

(1) The financial records may be kept in any language.

(2) An English translation of financial records not kept in English must
be made available within a reasonable time to a person who:

(a) is entitled to inspect the records; and
(b) asks for the English translation.

(3) An offence based on subsection (2) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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288 Physical format

(1) If financial records are kept in electronic form, they must be
convertible into hard copy. Hard copy must be made available
within a reasonable time to a person who is entitled to inspect the
records.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

289 Place where records are kept

(1) A company, registered scheme or disclosing entity may decide
where to keep the financial records.

Records kept outside this jurisdiction

(2) If financial records about particular matters are kept outside this
jurisdiction, sufficient written information about those matters
must be kept in this jurisdiction to enable true and fair financial
statements to be prepared. The company, registered scheme or
disclosing entity must give ASIC written notice in the prescribed
form of the place where the information is kept.

(2A) An offence based on subsection (2) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(3) ASIC may direct a company, registered scheme or disclosing entity
to produce specified financial records that are kept outside this
jurisdiction.

(4) The direction must:

(a) be in writing; and
(b) specify a place in this jurisdiction where the records are to be

produced (the place must be reasonable in the
circumstances); and

(c) specify a day (at least 14 days after the direction is given) by
which the records are to be produced.
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290 Director access

Personal access

(1) A director of a company, registered scheme or disclosing entity has
a right of access to the financial records at all reasonable times.

Court order for inspection on director’s behalf

(2) On application by a director, the Court may authorise a person to
inspect the financial records on the director’s behalf.

(3) A person authorised to inspect records may make copies of the
records unless the Court orders otherwise.

(4) The Court may make any other orders it consider appropriate,
including either or both of the following:

(a) an order limiting the use that a person who inspects the
records may make of information obtained during the
inspection;

(b) an order limiting the right of a person who inspects the
records to make copies in accordance with subsection (3).

291 Signposts to other relevant provisions

The following table sets out other provisions that are relevant to
access to financial records.

Other provisions relevant to access to financial records

members

1 section 247A A member may apply to the Court for an order to
inspect the records.

auditor

2 section 310 The auditor has a right of access to the records.
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Other provisions relevant to access to financial records

controllers

3 section 431 A controller of a corporation’s property (for example,
a receiver or receiver and manager) has a right of
access to the records.

ASIC
4 sections 28 to 39 of ASIC has power to inspect the records. It also has
the ASIC Act power under subsection 289(3) of this Act to call for
the production of financial records kept outside this
jurisdiction.
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Part 2M.3—Financial reporting
Division 1—Annual financial reports and directors’ reports

292 Who has to prepare annual financial reports and directors’
reports

(1) A financial report and a directors’ report must be prepared for each
financial year by:

(a) all disclosing entities; and

(b) all public companies; and

(c) all large proprietary companies; and
(d) all registered schemes.

Note: This Chapter only applies to disclosing entities incorporated or formed
in Australia (see subsection 285(2)).

Small proprietary companies

(2) A small proprietary company has to prepare the financial report
and directors’ report only if:

(a) itis directed to do so under section 293 or 294; or

(b) it was controlled by a foreign company for all or part of the
year and it is not consolidated for that period in financial
statements for that year lodged with ASIC by:

(1) aregistered foreign company; or
(i) a company, registered scheme or disclosing entity.

The rest of this Part does not apply to any other small proprietary
company.

Small companies limited by guarantee

(3) Despite subsection (1), a small company limited by guarantee has
to prepare the financial report and directors’ report only if it is
directed to do so under section 294A or 294B. The rest of this Part
does not apply to any other small company limited by guarantee.
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293 Small proprietary company—shareholder direction

(1) Shareholders with at least 5% of the votes in a small proprietary
company may give the company a direction to:

(a) prepare a financial report and directors’ report for a financial
year; and
(b) send them to all shareholders.

(2) The direction must be:
(a) signed by the shareholders giving the direction; and

(b) made no later than 12 months after the end of the financial
year concerned.

(3) The direction may specify all or any of the following:

(a) that the financial report does not have to comply with some
or all of the accounting standards;

(b) that a directors’ report or a part of that report need not be
prepared;
(c) that the financial report is to be audited.

294 Small proprietary company—ASIC direction

(1) ASIC may give a small proprietary company a direction to comply
with requirements of this Division and Divisions 3, 4, 5 and 6 for a
financial year.

(1A) An offence based on subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(2) The direction may be general or may specify the particular
requirements that the company is to comply with.

(3) The direction must specify the date by which the documents have
to be prepared, sent or lodged. The date must be a reasonable one
in view of the nature of the direction.

(4) The direction must:
(a) be made in writing; and

36 Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Financial reports and audit Chapter 2M
Financial reporting Part 2M.3
Annual financial reports and directors’ reports Division 1

Section 294A

(b) specify the financial year concerned; and
(c) be made no later than 6 years after the end of that financial
year.

294A Small company limited by guarantee—member direction

(1) Members with at least 5% of the votes in a small company limited
by guarantee may give the company a direction to:
(a) prepare a financial report and directors’ report for a financial
year; and
(b) send them to members who have elected to receive them
under section 316A.

(2) The direction must be:
(a) signed by the members giving the direction; and
(b) made no later than 12 months after the end of the financial
year concerned.

(3) The direction may specify all or any of the following:
(a) that the financial report does not have to comply with some
or all of the accounting standards;
(b) that a directors’ report or a part of that report need not be
prepared;
(c) that the financial report is to be audited or reviewed.

294B Small company limited by guarantee—ASIC direction

(1) ASIC may give a small company limited by guarantee a direction
to comply with the requirements of this Division and Divisions 3,
4, 5 and 6 for a financial year.

(2) An offence based on subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The direction may be general or may specify the particular
requirements that the company is to comply with.
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(4) The direction must specify the date by which the documents have
to be prepared, sent or lodged. The date must be a reasonable one
in view of the nature of the direction.

(5) The direction must:
(a) be made in writing; and
(b) specify the financial year concerned; and

(c) be made no later than 6 years after the end of that financial
year.

(6) A direction given under subsection (1) is not a legislative
instrument.

295 Contents of annual financial report

Basic contents

(1) The financial report for a financial year consists of:
(a) the financial statements for the year; and
(b) the notes to the financial statements; and
(c) the directors’ declaration about the statements and notes.

Financial statements

(2) The financial statements for the year are:

(a) unless paragraph (b) applies—the financial statements in
relation to the company, registered scheme or disclosing
entity required by the accounting standards; or

(b) if the accounting standards require the company, registered
scheme or disclosing entity to prepare financial statements in
relation to a consolidated entity—the financial statements in
relation to the consolidated entity required by the accounting
standards.

Notes to financial statements

(3) The notes to the financial statements are:
(a) disclosures required by the regulations; and
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(b) notes required by the accounting standards; and

(c) any other information necessary to give a true and fair view
(see section 297).

Directors’ declaration

(4) The directors’ declaration is a declaration by the directors:

(c) whether, in the directors’ opinion, there are reasonable
grounds to believe that the company, registered scheme or
disclosing entity will be able to pay its debts as and when
they become due and payable; and

(ca) if the company, registered scheme or disclosing entity has
included in the notes to the financial statements, in
compliance with the accounting standards, an explicit and
unreserved statement of compliance with international
financial reporting standards—that this statement has been
included in the notes to the financial statements; and

(d) whether, in the directors’ opinion, the financial statement and
notes are in accordance with this Act, including:

(1) section 296 (compliance with accounting standards);
and

(i1) section 297 (true and fair view); and

(e) if the company, disclosing entity or registered scheme is
listed—that the directors have been given the declarations
required by section 295A.

Note: See paragraph 285(3)(c) for the reference to the debts of a registered
scheme.

(5) The declaration must:
(a) be made in accordance with a resolution of the directors; and

(b) specify the date on which the declaration is made; and
(c) be signed by a director.
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295A Declaration in relation to listed entity’s financial statements by
chief executive officer and chief financial officer

(1) If the company, disclosing entity or registered scheme is listed, the
directors’ declaration under subsection 295(4) must be made only
after each person who performs:

(a) a chief executive function; or
(b) a chief financial officer function;

in relation to the company, disclosing entity or registered scheme
has given the directors a declaration under subsection (2) of this
section.

(2) The declaration is a declaration whether, in the person’s opinion:

(a) the financial records of the company, disclosing entity or
registered scheme for the financial year have been properly
maintained in accordance with section 286; and

(b) the financial statements, and the notes referred to in
paragraph 295(3)(b), for the financial year comply with the
accounting standards; and

(c) the financial statements and notes for the financial year give
a true and fair view (see section 297); and

(d) any other matters that are prescribed by the regulations for
the purposes of this paragraph in relation to the financial
statements and the notes for the financial year are satisfied.

(3) The declaration must:
(a) be made in writing; and
(b) specify the date on which the declaration is made; and
(c) specify the capacity in which the person is making the
declaration; and
(d) be signed by the person making the declaration.

A person who performs both a chief executive function and a chief
financial officer function may make a single declaration in both
capacities.

(4) A person performs a chief executive function in relation to the
company, disclosing entity or registered scheme if the person is the
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person who is primarily and directly responsible to the directors for
the general and overall management of the company, disclosing
entity or registered scheme.

(5) If there is no one person who performs a chief executive function
in relation to the company, disclosing entity or registered scheme
under subsection (4), a person performs a chief executive function
in relation to the company, disclosing entity or registered scheme if
the person is one of a number of people who together are primarily
and directly responsible to the directors for the general and overall
management of the company, disclosing entity or registered
scheme.

(6) A person performs a chief financial officer function in relation to
the company, disclosing entity or registered scheme if that person
is the person who is:

(a) primarily responsible for financial matters in relation to the
company, disclosing entity or registered scheme; and

(b) directly responsible for those matters to either:
(1) the directors; or

(ii) the person or persons who perform the chief executive
function in relation to the company.

(7) If there is no one person who performs a chief financial officer
function in relation to the company, disclosing entity or registered
scheme under subsection (6), a person performs a chief financial
officer function in relation to the company, disclosing entity or
registered scheme if the person is one of a number of people who
together are:

(a) primarily responsible for financial matters in relation to the
company, disclosing entity or registered scheme; and

(b) directly responsible for those matters to either:
(i) the directors; or

(i1) the person or persons who perform the chief executive
function in relation to the company.
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(8) Nothing in this section derogates from the responsibility that a
director has for ensuring that financial statements comply with this
Act.

296 Compliance with accounting standards and regulations

(1) The financial report for a financial year must comply with the
accounting standards.

Small proprietary companies

(1A) Despite subsection (1), the financial report of a small proprietary
company does not have to comply with particular accounting
standards if:

(a) the report is prepared in response to a shareholder direction
under section 293; and

(b) the direction specifies that the report does not have to comply
with those standards.

Small companies limited by guarantee

(1B) Despite subsection (1), the financial report of a small company
limited by guarantee does not have to comply with particular
accounting standards if:

(a) the report is prepared in response to a member direction
under section 294A; and

(b) the direction specifies that the report does not have to comply
with those standards.

Further requirements

(2) The financial report must comply with any further requirements in
the regulations.

297 True and fair view

The financial statements and notes for a financial year must give a
true and fair view of:
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(a) the financial position and performance of the company,
registered scheme or disclosing entity; and

(b) if consolidated financial statements are required—the
financial position and performance of the consolidated entity.

This section does not affect the obligation under section 296 for a

financial report to comply with accounting standards.

Note: If the financial statements and notes prepared in compliance with the
accounting standards would not give a true and fair view, additional

information must be included in the notes to the financial statements
under paragraph 295(3)(c).

298 Annual directors’ report

(1) The company, registered scheme or disclosing entity must prepare
a directors’ report for each financial year.

(1AA) Except in the case of a company limited by guarantee, the report
must include:

(a) the general information required by sections 299 (all entities)
and 299A (additional requirements for listed entities); and

(b) the specific information required by sections 300 and 300A;
and

(c) a copy of the auditor’s declaration under section 307C in
relation to the audit for the financial year.

(1AB) In the case of a company limited by guarantee, the report must
include:

(a) the general information required by section 300B; and

(b) a copy of the auditor’s declaration under section 307C in
relation to the audit or review for the financial year.

(1A) If the financial report for a financial year includes additional
information under paragraph 295(3)(c) (information included to
give true and fair view of financial position and performance), the
directors’ report for the financial year must also:

(a) set out the directors’ reasons for forming the opinion that the
inclusion of that additional information was necessary to give
the true and fair view required by section 297; and
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(b) specify where that additional information can be found in the
financial report.

(2) The report must:
(a) be made in accordance with a resolution of the directors; and
(b) specify the date on which the report is made; and
(c) be signed by a director.

Small proprietary companies

(3) A small proprietary company does not have to comply with
subsection (1) for a financial year if:

(a) itis preparing financial statements for that year in response to
a shareholder direction under section 293; and

(b) the direction specified that a directors’ report need not be
prepared.

Small companies limited by guarantee

(4) A small company limited by guarantee does not have to comply
with subsection (1) for a financial year if:

(a) itis preparing the financial statements for that year in
response to a member direction under section 294A; and

(b) the direction specified that a directors’ report need not be
prepared.

299 Annual directors’ report—general information

General information about operations and activities

(1) The directors’ report for a financial year must:

(a) contain a review of operations during the year of the entity
reported on and the results of those operations; and

(b) give details of any significant changes in the entity’s state of
affairs during the year; and

(c) state the entity’s principal activities during the year and any
significant changes in the nature of those activities during the
year; and
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(d) give details of any matter or circumstance that has arisen
since the end of the year that has significantly affected, or
may significantly affect:

(i) the entity’s operations in future financial years; or

(i1) the results of those operations in future financial years;
or
(iii) the entity’s state of affairs in future financial years; and
(e) refer to likely developments in the entity’s operations in
future financial years and the expected results of those
operations; and
(f) if the entity’s operations are subject to any particular and
significant environmental regulation under a law of the
Commonwealth or of a State or Territory—give details of the
entity’s performance in relation to environmental regulation.

(2) The entity reported on is:
(a) the company, registered scheme or disclosing entity (if
consolidated financial statements are not required); or
(b) the consolidated entity (if consolidated financial statements
are required).

Prejudicial information need not be disclosed

(3) The report may omit material that would otherwise be included
under paragraph (1)(e) if it is likely to result in unreasonable
prejudice to:

(a) the company, registered scheme or disclosing entity; or
(b) if consolidated financial statements are required—the
consolidated entity or any entity (including the company,
registered scheme or disclosing entity) that is part of the
consolidated entity.
If material is omitted, the report must say so.
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299A Annual directors’ report—additional general requirements for
listed entities

(1) The directors’ report for a financial year for a company, registered
scheme or disclosing entity that is listed must also contain
information that members of the listed entity would reasonably
require to make an informed assessment of:

(a) the operations of the entity reported on; and
(b) the financial position of the entity reported on; and

(c) the business strategies, and prospects for future financial
years, of the entity reported on.

(2) The entity reported on is:

(a) the company, registered scheme or disclosing entity that is
listed (if consolidated financial statements are not required);
or

(b) the consolidated entity (if consolidated financial statements
are required).

(3) The report may omit material that would otherwise be included
under paragraph (1)(c) if it is likely to result in unreasonable
prejudice to:

(a) the company, registered scheme or disclosing entity; or

(b) if consolidated financial statements are required—the
consolidated entity or any entity (including the company,
registered scheme or disclosing entity) that is part of the
consolidated entity.

If material is omitted, the report must say so.

300 Annual directors’ report—specific information

(1) The directors’ report for a financial year must include details of:
(a) dividends or distributions paid to members during the year;
and
(b) dividends or distributions recommended or declared for
payment to members, but not paid, during the year; and
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(c) the name of each person who has been a director of the
company, registered scheme or disclosing entity at any time
during or since the end of the year and the period for which
they were a director; and

(ca) the name of each person who:
(1) is an officer of the company, registered scheme or

disclosing entity at any time during the year; and

(i1) was a partner in an audit firm, or a director of an audit
company, that is an auditor of the company, disclosing
entity or registered scheme for the year; and

(iii) was such a partner or director at a time when the audit
firm or the audit company undertook an audit of the
company, disclosing entity or registered scheme; and

(d) options that are:
(i) granted over unissued shares or unissued interests
during or since the end of the year; and
(ii) granted to any of the directors or any of the 5 most
highly remunerated officers of the company (other than
the directors); and
(iii) granted to them as part of their remuneration;
(see subsections (3), (4) and (5)); and
(e) unissued shares or interests under option as at the day the
report is made (see subsections (3) and (6)); and
(f) shares or interests issued during or since the end of the year
as a result of the exercise of an option over unissued shares
or interests (see subsections (3) and (7)); and
(g) indemnities given and insurance premiums paid during or
since the end of the year for a person who is or has been an
officer or auditor (see subsections (8) and (9)).

Public companies, listed companies and registered schemes must
include additional information under subsections (10), (11),
(11AA), (11A), (11B), (12) and (13) of this section and

section 300A.
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2

24)

)

)

(6)

Details do not have to be included in the directors’ report under
this section if they are included in the company’s financial report
for the financial year.

If subsection (2) is relied on to not include in the directors’ report
for a financial year details that would otherwise be required to be
included in that report under paragraph (11B)(a) or (11C)(b), that
report must specify, in the section headed “Non-audit services”,
where those details may be found in the company’s financial report
for that financial year.

Paragraphs (1)(d), (e) and (f) cover:

(a) options over unissued shares and interests of the company,
registered scheme or disclosing entity; and

(b) if consolidated financial statements are required—options
over unissued shares and interests of any controlled entity
that is a company, registered scheme or disclosing entity.

Options details

The details of an option granted are:
(a) the company, registered scheme or disclosing entity granting
the option; and
(b) the name of the person to whom the option is granted; and

(c) the number and class of shares or interests over which the
option is granted.

The details of unissued shares or interests under option are:

(a) the company, registered scheme or disclosing entity that will
issue shares or interests when the options are exercised; and

(b) the number and classes of those shares or interests; and

(c) the issue price, or the method of determining the issue price,
of those shares or interests; and

(d) the expiry date of the options; and

(e) any rights that option holders have under the options to
participate in any share issue or interest issue of the
company, registered scheme or disclosing entity or of any
other body corporate or registered scheme.
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Shares or interests issued as a result of exercise of option

(7) The details of shares or interests issued as a result of the exercise
of an option are:

(a) the company, registered scheme or disclosing entity issuing
the shares or interests; and

(b) the number of shares or interests issued; and

(c) if the company, registered scheme or disclosing entity has
different classes of shares or interests—the class to which
each of those shares or interests belongs; and

(d) the amount unpaid on each of those shares or interests; and

(e) the amount paid, or agreed to be considered as paid, on each
of those shares or interests.

Indemnities and insurance premiums for officers or auditors

(8) The report for a company must include details of:

(a) any indemnity that is given to a current or former officer or
auditor against a liability and that is covered by
subsection 199A(2) or (3), or any relevant agreement under
which an officer or auditor may be given an indemnity of that
kind; and

(b) any premium that is paid, or agreed to be paid, for insurance
against a current or former officer’s or auditor’s liability for
legal costs.

Note: Sections 199A and 199B contain general prohibitions against giving
certain indemnities and paying certain insurance premiums. This
subsection requires transactions that are exceptions to these
prohibitions to be reported.

(9) The details required under subsection (8) are:

(a) for an officer—their name or the class of officer to which
they belong or belonged; and

(b) for an auditor—their name; and
(c) the nature of the liability; and
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(d) for an indemnity given—the amount the company paid and
any other action the company took to indemnify the officer or
auditor; and

(e) for an agreement to indemnify—the amount that the relevant
agreement requires the company to pay and any other action
the relevant agreement requires the company to take to
indemnify the officer or auditor; and

(f) for an insurance premium—the amount of the premium.

The report need not give details of the nature of the liability
covered by, or the amount of the premium payable under, a
contract of insurance to the extent that disclosure of those details is
prohibited by the insurance contract.

Special rules for public companies

(10) The report for a public company that is not a wholly-owned
subsidiary of another company must also include details of:
(a) each director’s qualifications, experience and special
responsibilities; and
(b) the number of meetings of the board of directors held during
the year and each director’s attendance at those meetings; and

(c) the number of meetings of each board committee held during
the year and each director’s attendance at those meetings; and

(d) the qualifications and experience of each person who is a
company secretary of the company as at the end of the year.

Special rules for listed companies and schemes

(11) The report for a listed company must also include the following
details for each director:
(a) their relevant interests in shares of the company or a related
body corporate;
(b) their relevant interests in debentures of, or interests in a
registered scheme made available by, the company or a

related body corporate;
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(c) their rights or options over shares in, debentures of or
interests in a registered scheme made available by, the
company or a related body corporate;

(d) contracts:

(i) to which the director is a party or under which the
director is entitled to a benefit; and

(i1) that confer a right to call for or deliver shares in, or
debentures of or interests in a registered scheme made
available by the company or a related body corporate;

(e) all directorships of other listed companies held by the
director at any time in the 3 years immediately before the end
of the financial year and the period for which each
directorship has been held.

Note: Directors must also disclose interests of these kinds to a relevant
market operator under section 205G as they are acquired.

(11AA) If an individual plays a significant role in the audit of a listed
company or listed registered scheme for the financial year in
reliance on an approval granted under section 324DAA, the report
for the company or scheme must also include details of, and
reasons for, the approval.

(11A) If a registered company auditor plays a significant role in the audit
of a listed company for the financial year in reliance on a
declaration made under section 342A, the report for the company
must also include details of the declaration.

Listed companies—non-audit services and auditor independence

(11B) The report for a listed company must also include the following in
relation to each auditor:

(a) details of the amounts paid or payable to the auditor for
non-audit services provided, during the year, by the auditor
(or by another person or firm on the auditor’s behalf);

(b) a statement whether the directors are satisfied that the
provision of non-audit services, during the year, by the
auditor (or by another person or firm on the auditor’s behalf)
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(11C)

(11D)

(11E)

is compatible with the general standard of independence for
auditors imposed by this Act;

(c) astatement of the directors’ reasons for being satisfied that
the provision of those non-audit services, during the year, by
the auditor (or by another person or firm on the auditor’s
behalf) did not compromise the auditor independence
requirements of this Act.

These details and statements must be included in the directors’
report under the heading ‘“Non-audit services”. If consolidated
financial statements are required, the details and statements must
relate to amounts paid or payable to the auditor by, and non-audit
services provided to, any entity (including the company, registered
scheme or disclosing entity) that is part of the consolidated entity.

For the purposes of paragraph (11B)(a), the details of amounts paid
or payable to an auditor for non-audit services provided, during the
year, by the auditor (or by another person or firm on the auditor’s
behalf) are:
(a) the name of the auditor; and
(b) the dollar amount that:
(1) the listed company; or
(i1) if consolidated financial statements are required—any
entity that is part of the consolidated entity;
paid, or is liable to pay, for each of those non-audit services.

The statements under paragraphs (11B)(b) and (¢) must be made in
accordance with:
(a) advice provided by the listed company’s audit committee if
the company has an audit committee; or
(b) aresolution of the directors of the listed company if
paragraph (a) does not apply.

For the purposes of subsection (11D), a statement is taken to be
made in accordance with advice provided by the company’s audit
committee only if:
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(a) the statement is consistent with that advice and does not
contain any material omission of material included in that
advice; and

(b) the advice is endorsed by a resolution passed by the members
of the audit committee; and

(c) the advice is written advice signed by a member of the audit
committee on behalf of the audit committee and given to the
directors.

Special rules for listed registered schemes

(12) The report for a registered scheme whose interests are quoted on a
prescribed financial market must also include the following details
for each director of the company that is the responsible entity for
the scheme:

(a) their relevant interests in interests in the scheme;
(b) their rights or options over interests in the scheme;

(c) contracts to which the director is a party or under which the
director is entitled to a benefit and that confer a right to call
for or deliver interests in the scheme.

Special rules for registered schemes

(13) The report for a registered scheme must also include details of:

(a) the fees paid to the responsible entity and its associates out of
scheme property during the financial year; and

(b) the number of interests in the scheme held by the responsible
entity or its associates as at the end of the financial year; and

(c) interests in the scheme issued during the financial year; and

(d) withdrawals from the scheme during the financial year; and

(e) the value of the scheme’s assets as at the end of the financial
year, and the basis for the valuation; and

(f) the number of interests in the scheme as at the end of the
financial year.
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Proceedings on behalf of a company

(14) The report for a company must also include the following details of
any application for leave under section 237 made in respect of the
company:

(a) the applicant’s name; and
(b) a statement whether leave was granted.

(15) The report for a company must also include the following details of
any proceedings that a person has brought or intervened in on
behalf of the company with leave under section 237:

(a) the person’s name;

(b) the names of the parties to the proceedings;

(c) sufficient information to enable members to understand the
nature and status of the proceedings (including the cause of
action and any orders made by the court).

300A Annual directors’ report—specific information to be provided
by listed companies

(1) The directors’ report for a financial year for a company must also
include (in a separate and clearly identified section of the report):
(a) discussion of board policy for determining, or in relation to,
the nature and amount (or value, as appropriate) of
remuneration of the key management personnel for:
(i) the company, if consolidated financial statements are
not required; or
(i1) the consolidated entity, if consolidated financial
statements are required; and
(b) discussion of the relationship between such policy and the
company’s performance; and
(ba) if an element of the remuneration of a member of the key
management personnel for the company, or if consolidated
financial statements are required, for the consolidated entity
is dependent on the satisfaction of a performance condition:

(i) adetailed summary of the performance condition; and
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(i) an explanation of why the performance condition was
chosen; and
(iii) a summary of the methods used in assessing whether the
performance condition is satisfied and an explanation of
why those methods were chosen; and
(iv) if the performance condition involves a comparison
with factors external to the company:
(A) a summary of the factors to be used in making
the comparison; and
(B) if any of the factors relates to the performance
of another company, of 2 or more other
companies or of an index in which the
securities of a company or companies are
included—the identity of that company, of each
of those companies or of the index; and
(c) the prescribed details in relation to the remuneration of:

(i) if consolidated financial statements are required—each
member of the key management personnel for the
consolidated entity; or

(i1) if consolidated financial statements are not required—
each member of the key management personnel for the
company; and

(d) if an element of the remuneration of a person referred to in
paragraph (c) consists of securities of a body and that
element is not dependent on the satisfaction of a performance
condition—an explanation of why that element of the
remuneration is not dependent on the satisfaction of a
performance condition; and

(e) for each person referred to in paragraph (c):

(1) an explanation of the relative proportions of those
elements of the person’s remuneration that are related to
performance and those elements of the person’s
remuneration that are not; and

(ii) the value (worked out as at the time they are granted
and in accordance with any applicable accounting
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(iii)

(iv)

(vi)
(vii)

standards) of options that are granted to the person
during the year as part of their remuneration; and

the value (worked out as at the time they are exercised)
of options that were granted to the person as part of
their remuneration and that are exercised by the person
during the year; and

if options granted to the person as part of their
remuneration lapse during the financial year because a
condition required for the options to vest was not
satisfied—the value of those options (worked out as at
the time the options lapse, but assuming that the
condition was satisfied); and

the percentage of the value of the person’s remuneration
for the financial year that consists of options; and

if the person is employed by the company under a
contract—the duration of the contract, the periods of
notice required to terminate the contract and the
termination payments provided for under the contract;
and

(f) such other matters related to the policy or policies referred to
in paragraph (a) as are prescribed by the regulations; and

(2 if:
(i)

at the company’s most recent AGM, comments were
made on the remuneration report that was considered at
that AGM; and

(i) when a resolution that the remuneration report for the

last financial year be adopted was put to the vote at the
company’s most recent AGM, at least 25% of the votes
cast were against adoption of that report;

an explanation of the board’s proposed action in response or,
if the board does not propose any action, the board’s reasons
for inaction; and

(h) if a remuneration consultant made a remuneration
recommendation in relation to any of the key management
personnel for the company or, if consolidated financial
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statements are required, for the consolidated entity, for the
financial year:

(1) the name of the consultant; and

(i) a statement that the consultant made such a
recommendation; and

(ii1) if the consultant provided any other kind of advice to
the company or entity for the financial year—a
statement that the consultant provided that other kind or
those other kinds of advice; and

(iv) the amount and nature of the consideration payable for
the remuneration recommendation; and

(v) the amount and nature of the consideration payable for
any other kind of advice referred to in
subparagraph (iii); and

(vi) information about the arrangements the company made
to ensure that the making of the remuneration
recommendation would be free from undue influence by
the member or members of the key management
personnel to whom the recommendation relates; and

(vii) a statement about whether the board is satisfied that the
remuneration recommendation was made free from
undue influence by the member or members of the key
management personnel to whom the recommendation
relates; and

(viii) if the board is satisfied that the remuneration
recommendation was made free from undue influence
by the member or members of the key management
personnel to whom the recommendation relates—the
board’s reasons for being satisfied of this.

(1AA) Without limiting paragraph (1)(b), the discussion under that
paragraph of the company’s performance must specifically deal
with:

(a) the company’s earnings; and
(b) the consequences of the company’s performance on
shareholder wealth;
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in the financial year to which the report relates and in the previous
4 financial years.

(1AB) In determining, for the purposes of subsection (1AA), the
consequences of the company’s performance on shareholder
wealth in a financial year, have regard to:

(a) dividends paid by the company to its shareholders during that
year; and
(b) changes in the price at which shares in the company are
traded between the beginning and the end of that year; and
(c) any return of capital by the company to its shareholders
during that year that involves:
(1) the cancellation of shares in the company; and

(i) a payment to the holders of those shares that exceeds the
price at which shares in that class are being traded at the
time when the shares are cancelled; and

(d) any other relevant matter.

(1A) The material referred to in subsection (1) must be included in the
directors’ report under the heading “Remuneration report”.

(1C) Without limiting paragraph (1)(c), the regulations may:
(a) provide that the value of an element of remuneration is to be
determined, for the purposes of this section, in a particular
way or by reference to a particular standard; and

(b) provide that details to be given of an element of remuneration
must relate to the remuneration provided in:

(i) the financial year to which the directors’ report relates;
and

(i1) the earlier financial years specified in the regulations.
(2) This section applies to any disclosing entity that is a company.

(3) This section applies despite anything in the company’s
constitution.

(4) For the purposes of this section, if:
(a) consolidated financial statements are required; and
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(b) aperson is a group executive who is a group executive of 2
or more entities within the consolidated entity;

the person’s remuneration is taken to include all of the person’s
remuneration from those entities (regardless of the capacity in
which the person received the remuneration).

300B Annual directors’ report—companies limited by guarantee

(1) The directors’ report for a financial year for a company limited by
guarantee must:

(a) contain a description of the short and long term objectives of
the entity reported on; and

(b) set out the entity’s strategy for achieving those objectives;
and

(c) state the entity’s principal activities during the year; and

(d) state how those activities assisted in achieving the entity’s
objectives; and

(e) state how the entity measures its performance, including any
key performance indicators used by the entity.

(2) The entity reported on is:
(a) the company (if consolidated financial statements are not
required); or
(b) the consolidated entity (if consolidated financial statements
are required).

(3) The directors’ report for a financial year for a company limited by
guarantee must also include details of:

(a) the name of each person who has been a director of the
company at any time during or since the end of the year and
the period for which the person was a director; and

(b) each director’s qualifications, experience and special
responsibilities; and

(c) the number of meetings of the board of directors held during
the year and each director’s attendance at those meetings; and
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(d) for each class of membership in the company—the amount
which a member of that class is liable to contribute if the
company is wound up; and

(e) the total amount that members of the company are liable to
contribute if the company is wound up.

301 Audit of annual financial report

(1) A company, registered scheme or disclosing entity must have the
financial report for a financial year audited in accordance with
Division 3 and obtain an auditor’s report.

Small proprietary companies

(2) A small proprietary company’s financial report for a financial year
does not have to be audited if:

(a) the report is prepared in response to a direction under
section 293; and

(b) the direction did not ask for the financial report to be audited.

Companies limited by guarantee

(3) A company limited by guarantee may have its financial report for a
financial year reviewed, rather than audited, if:
(a) the company is not one of the following:
(i) a Commonwealth company for the purposes of the
Commonwealth Authorities and Companies Act 1997,
(i1) a subsidiary of a Commonwealth company for the
purposes of that Act;
(iii) a subsidiary of a Commonwealth authority for the
purposes of that Act; and
(b) one of the following is true:

(i) the company is not required by the accounting standards
to be included in consolidated financial statements and
the revenue of the company for the financial year is less
than $1 million;
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(i) the company is required by the accounting standards to
be included in consolidated financial statements and the
consolidated revenue of the consolidated entity for the
financial year is less than $1 million.

(4) A small company limited by guarantee’s financial report for a
financial year does not have to be audited or reviewed if:
(a) the report is prepared in response to a member direction
under section 294A; and
(b) the direction does not ask for the audit or review.
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Division 2—Half-year financial report and directors’
report

302 Disclosing entity must prepare half-year financial report and
directors’ report

A disclosing entity must:

(a) prepare a financial report and directors’ report for each
half-year; and

(b) have the financial report audited or reviewed in accordance
with Division 3 and obtain an auditor’s report; and

(c) lodge the financial report, the directors’ report and the
auditor’s report on the financial report with ASIC;

unless the entity is not a disclosing entity when lodgment is due.

Note 1: This Chapter only applies to disclosing entities incorporated or formed
in Australia (see subsection 285(2)).

Note 2: See section 320 for the time for lodgment with ASIC.

Note 3: Subsection 318(4) requires disclosing entities that are borrowers in
relation to debentures to also report to the trustee for debenture
holders.

303 Contents of half-year financial report

Basic contents

(1) The financial report for a half-year consists of:
(a) the financial statements for the half-year; and
(b) the notes to the financial statements; and
(c) the directors’ declaration about the statements and notes.

Financial statements

(2) The financial statements for the half-year are:
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(a) unless paragraph (b) applies—the financial statements in
relation to the disclosing entity required by the accounting
standards; or

(b) if the accounting standards require the disclosing entity to
prepare financial statements in relation to a consolidated
entity—the financial statements in relation to the
consolidated entity required by the accounting standards.

Notes to financial statements

(3) The notes to the financial statements are:
(a) disclosures required by the regulations; and
(b) notes required by the accounting standards; and

(c) any other information necessary to give a true and fair view
(see section 305).

Directors’ declaration

(4) The directors’ declaration is a declaration by the directors:

(c) whether, in the directors’ opinion, there are reasonable
grounds to believe that the disclosing entity will be able to
pay its debts as and when they become due and payable; and

(d) whether, in the directors’ opinion, the financial statement and
notes are in accordance with this Act, including:

(1) section 304 (compliance with accounting standards);
and

(i1) section 305 (true and fair view).

Note: See paragraph 285(3)(c) for the reference to the debts of a disclosing
entity that is a registered scheme.

(5) The declaration must:
(a) be made in accordance with a resolution of the directors; and
(b) specify the day on which the declaration is made; and
(c) be signed by a director.
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304 Compliance with accounting standards and regulations

The financial report for a half-year must comply with the
accounting standards and any further requirements in the
regulations.

305 True and fair view

The financial statements and notes for a half-year must give a true
and fair view of:

(a) the financial position and performance of the disclosing
entity; or
(b) if consolidated financial statements are required—the
financial position and performance of the consolidated entity.
This section does not affect the obligation under section 304 for
financial reports to comply with accounting standards.
Note: If the financial statements prepared in compliance with the accounting
standards would not give a true and fair view, additional information

must be included in the notes to the financial statements under
paragraph 303(3)(c).

306 Half-year directors’ report

(1) The directors of the disclosing entity must prepare a directors’
report for each half-year that consists of:
(a) areview of the entity’s operations during the half-year and
the results of those operations; and
(b) the name of each person who has been a director of the
disclosing entity at any time during or since the end of the
half-year and the period for which they were a director.
If consolidated financial statements are required, the review under
paragraph (a) must cover the consolidated entity.

(1A) The directors’ report must include a copy of the auditor’s
declaration under section 307C in relation to the audit or review for
the half-year.
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(2) If the financial report for a half-year includes additional
information under paragraph 303(3)(c) (information included to
give true and fair view of financial position and performance), the
directors’ report for the half-year must also:

(a) set out the directors’ reasons for forming the opinion that the
inclusion of that additional information was necessary to give
the true and fair view required by section 305; and

(b) specify where that information can be found in the financial
report.

(3) The report must:
(a) be made in accordance with a resolution of the directors; and
(b) specify the date on which the report is made; and
(c) be signed by a director.
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Division 3—Audit and auditor’s report

307 Audit

An auditor who conducts an audit of the financial report for a
financial year or half-year must form an opinion about:
(a) whether the financial report is in accordance with this Act,
including:
(1) section 296 or 304 (compliance with accounting
standards); and
(i1) section 297 or 305 (true and fair view); and
(aa) if the financial report includes additional information under
paragraph 295(3)(c) or 303(3)(c) (information included to
give true and fair view of financial position and
performance)—whether the inclusion of that additional
information was necessary to give the true and fair view
required by section 297 or 305; and
(b) whether the auditor has been given all information,
explanation and assistance necessary for the conduct of the
audit; and
(c) whether the company, registered scheme or disclosing entity
has kept financial records sufficient to enable a financial
report to be prepared and audited; and
(d) whether the company, registered scheme or disclosing entity
has kept other records and registers as required by this Act.

307A Audit to be conducted in accordance with auditing standards

(1) If an individual auditor, or an audit company, conducts:

(2) an audit or review of the financial report for a financial year;
or

(b) an audit or review of the financial report for a half-year;

the individual auditor or audit company must conduct the audit or
review in accordance with the auditing standards.

(2) If an audit firm, or an audit company, conducts:
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(a) an audit or review of the financial report for a financial year;
or
(b) an audit or review of the financial report for a half-year;

the lead auditor for the audit or review must ensure that the audit or
review is conducted in accordance with the auditing standards.

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.

Note: For strict liability see section 6.1 of the Criminal Code.

307B Audit working papers to be retained for 7 years

Contravention by individual auditor or audit company

(1) An auditor contravenes this subsection if:
(a) the auditor is an individual auditor or an audit company; and
(b) the auditor conducts:
(1) an audit or review of the financial report for a financial
year; or
(i1) an audit or review of the financial report for a half-year;
and

(c) the auditor does not retain all audit working papers prepared
by or for, or considered or used by, the auditor in accordance
with the requirements of the auditing standards until:

(1) the end of 7 years after the date of the audit report
prepared in relation to the audit or review to which the
audit working papers relate; or

(i1) an earlier date determined for the audit working papers
by ASIC under subsection (6).

(2) An offence based on subsection (1) is an offence of strict liability.
Note: For strict liability see section 6.1 of the Criminal Code.
Contravention by member of audit firm

(3) A person (the defendant) contravenes this subsection if:
(a) an audit firm conducts:
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(1) an audit or review of the financial report for a financial
year; or
(ii) an audit or review of the financial report for a half-year;
and
(b) the audit firm fails, at a particular time, to retain all audit
working papers prepared by or for, or considered or used by,
the audit firm in accordance with the requirements of the
auditing standards until:

(1) the end of 7 years after the date of the audit report
prepared in relation to the audit or review to which the
documents relate; or

(i1) the earlier date determined by ASIC for the audit
working papers under subsection (6); and
(c) the defendant is a member of the firm at that time.

(4) An offence based on subsection (3) is an offence of strict liability.
Note 1: For strict liability see section 6.1 of the Criminal Code.

Note 2: Subsection (5) provides a defence.

(5) A member of an audit firm does not commit an offence at a
particular time because of a contravention of subsection (3) if the
member either:

(a) does not know at that time of the circumstances that
constitute the contravention of subsection (3); or
(b) knows of those circumstances at that time but takes all
reasonable steps to correct the contravention as soon as
possible after the member becomes aware of those
circumstances.
Note: A defendant bears an evidential burden in relation to the matters in

this subsection, see subsection 13.3(3) of the Criminal Code.

Earlier retention date for audit working papers

(6) ASIC may, on application by a person, determine, in writing, an
earlier date for the audit working papers for the purposes of
paragraphs (1)(c) and (3)(b) if:

(a) the auditor is an individual auditor and the auditor:
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(1) dies; or
(ii) ceases to be a registered company auditor; or

(b) the auditor is an audit firm and the firm is dissolved
(otherwise than simply as part of a reconstitution of the firm
because of the death, retirement or withdrawal of a member
or members or because of the admission of a new member or
members); or

(c) the auditor is an audit company and the company:
(1) is wound up; or
(ii) ceases to be an authorised audit company.

(7) In deciding whether to make a determination under subsection (6),
ASIC must have regard to:

(a) whether ASIC is inquiring into or investigating any matters
in respect of:

(1) the auditor; or

(ii) the audited body for the audit to which the documents
relate; and

(b) whether the professional accounting bodies have any
investigations or disciplinary action pending in relation to the
auditor; and

(c) whether civil or criminal proceedings in relation to:
(1) the conduct of the audit; or

(ii) the contents of the financial report to which the audit
working papers relate;

have been, or are about to be, commenced; and
(d) any other relevant matter.

Audit working papers kept in electronic form

(8) For the purposes of this section, if audit working papers are in
electronic form they are taken to be retained only if they are
convertible into hard copy.
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307C Auditor’s independence declaration

Contravention by individual auditor

(1) If an individual auditor conducts:

(a) an audit or review of the financial report for a financial year;
or

(b) an audit or review of the financial report for a half-year;

the individual auditor must give the directors of the company,
registered scheme or disclosing entity:

(c) a written declaration that, to the best of the individual
auditor’s knowledge and belief, there have been:

(1) no contraventions of the auditor independence
requirements of this Act in relation to the audit or
review; and

(i) no contraventions of any applicable code of professional
conduct in relation to the audit or review; or

(d) a written declaration that, to the best of the individual
auditor’s knowledge and belief, the only contraventions of:

(1) the auditor independence requirements of this Act in
relation to the audit or review; or

(ii) any applicable code of professional conduct in relation
to the audit or review;

are those contraventions details of which are set out in the
declaration.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability see section 6.1 of the Criminal Code.

Contravention by lead auditor

(3) If an audit firm or audit company conducts:

(a) an audit or review of the financial report for a financial year;
or

(b) an audit or review of the financial report for a half-year;

the lead auditor for the audit must give the directors of the
company, registered scheme or disclosing entity:
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(c) awritten declaration that, to the best of the lead auditor’s
knowledge and belief, there have been:

(1) no contraventions of the auditor independence
requirements of this Act in relation to the audit or
review; and

(i) no contraventions of any applicable code of professional
conduct in relation to the audit or review; or

(d) a written declaration that, to the best of the lead auditor’s
knowledge and belief, the only contraventions of:

(1) the auditor independence requirements of this Act in
relation to the audit or review; or

(i1) any applicable code of professional conduct in relation
to the audit or review;

are those contraventions details of which are set out in the
declaration.

(4) An offence based on subsection (3) is an offence of strict liability.

Note: For strict liability see section 6.1 of the Criminal Code.

(5) The declaration under subsection (1) or (3):
(a) either:

(1) must be given when the audit report is given to the
directors of the company, registered scheme or
disclosing entity; or

(i) must satisfy the conditions in subsection (5A); and
(b) must be signed by the person making the declaration.

(5A) A declaration under subsection (1) or (3) in relation to a financial
report for a financial year or half-year satisfies the conditions in
this subsection if:

(a) the declaration is given to the directors of the company,
registered scheme or disclosing entity before the directors
pass a resolution under subsection 298(2) or 306(3) (as the
case requires) in relation to the directors’ report for the
financial year or half-year; and

(b) a director signs the directors’ report within 7 days after the
declaration is given to the directors; and
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(c) the auditor’s report on the financial report is made within 7
days after the directors’ report is signed; and

(d) the auditor’s report includes either of the following
statements:

(i) a statement to the effect that the declaration would be in
the same terms if it had been given to the directors at the
time the auditor’s report was made;

(i1) a statement to the effect that circumstances have
changed since the declaration was given to the directors,
and setting out how the declaration would differ if it had
been given to the directors at the time the auditor’s
report was made.

(5B) An individual auditor or a lead auditor is not required to give a
declaration under subsection (1) or (3) in respect of a contravention
if:

(a) the contravention was a contravention by a person of
subsection 324CE(2), 324CF(2) or 324CG(2); and

(b) the person does not commit an offence because of
subsection 324CE(4), 324CF(4) or 324CG(4).

Self-incrimination

(6) An individual is not excused from giving a declaration under
subsection (1) or (3) on the ground that giving the declaration
might tend to incriminate the individual or expose the individual to
a penalty.

Use/derivative use indemnity

(7) However, neither:
(a) the information included in the declaration; nor
(b) any information, document or thing obtained as a direct or
indirect consequence of including the information in the
declaration;
is admissible in evidence against the individual in any criminal
proceedings, or in any proceedings that would expose the person to
a penalty, other than:
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(c) proceedings for an offence against section 1308 or 1309 in
relation to the declaration; or

(d) proceedings for an offence against section 137.1 or 137.2 of
the Criminal Code (false or misleading information or
documents) in relation to the declaration.

308 Auditor’s report on annual financial report

(1) An auditor who audits the financial report for a financial year must
report to members on whether the auditor is of the opinion that the
financial report is in accordance with this Act, including:

(a) section 296 (compliance with accounting standards); and
(b) section 297 (true and fair view).
If not of that opinion, the auditor’s report must say why.

(2) If the auditor is of the opinion that the financial report does not
comply with an accounting standard, the auditor’s report must, to
the extent it is practicable to do so, quantify the effect that
non-compliance has on the financial report. If it is not practicable
to quantify the effect fully, the report must say why.

(3) The auditor’s report must describe:
(a) any defect or irregularity in the financial report; and

(b) any deficiency, failure or shortcoming in respect of the
matters referred to in paragraph 307(b), (c) or (d).

(3AA) An auditor who reviews the financial report for a company limited
by guarantee must report to members on whether the auditor
became aware of any matter in the course of the review that makes
the auditor believe that the financial report does not comply with
Division 1.

(3AB) A report under subsection (3AA) must:

(a) describe any matter referred to in subsection (3AA); and

(b) say why that matter makes the auditor believe that the
financial report does not comply with Division 1.
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(3A)

(3B)

3C)

4)

)

The auditor’s report must include any statements or disclosures
required by the auditing standards.

If the financial report includes additional information under
paragraph 295(3)(c) (information included to give true and fair
view of financial position and performance), the auditor’s report
must also include a statement of the auditor’s opinion on whether
the inclusion of that additional information was necessary to give
the true and fair view required by section 297.

If the directors’ report for the financial year includes a
remuneration report, the auditor must also report to members on
whether the auditor is of the opinion that the remuneration report
complies with section 300A. If not of that opinion, the auditor’s
report must say why.

A report under subsection (1) or (3AA) must specify the date on
which it is made.

An offence based on subsection (1), (3), (3AA), (3AB), (3A), (3C)
or (4) is an offence of strict liability.

Note: For strict liability see section 6.1 of the Criminal Code.

309 Auditor’s report on half-year financial report

(1

2

Audit of financial report

An auditor who audits the financial report for a half-year must
report to members on whether the auditor is of the opinion that the
financial report is in accordance with this Act, including:

(a) section 304 (compliance with accounting standards); and
(b) section 305 (true and fair view).
If not of that opinion, the auditor’s report must say why.

If the auditor is of the opinion that the financial report does not
comply with an accounting standard, the auditor’s report must, to
the extent that it is practicable to do so, quantify the effect that
non-compliance has on the financial report. If it is not practicable
to quantify the effect fully, the report must say why.
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(3) The auditor’s report must describe:
(a) any defect or irregularity in the financial report; and

(b) any deficiency, failure or shortcoming in respect of the
matters referred to in paragraph 307(b), (c) or (d).

Review of financial report

(4) An auditor who reviews the financial report for a half-year must
report to members on whether the auditor became aware of any
matter in the course of the review that makes the auditor believe
that the financial report does not comply with Division 2.

(5) A report under subsection (4) must:
(a) describe any matter referred to in subsection (4); and

(b) say why that matter makes the auditor believe that the
financial report does not comply with Division 2.

(5A) The auditor’s report must include any statements or disclosures
required by the auditing standards.

(5B) If the financial report includes additional information under
paragraph 303(3)(c) (information included to give true and fair
view of financial position and performance), the auditor’s report
must also include a statement of the auditor’s opinion on whether
the inclusion of that additional information was necessary to give
the true and fair view required by section 305.

Report to specify day made

(6) A report under subsection (1) or (4) must specify the date on which
it is made.

(7) An offence based on subsection (1), (3), (4), (5), (5A) or (6) is an
offence of strict liability.

Note: For strict liability see section 6.1 of the Criminal Code.

310 Auditor’s power to obtain information

The auditor:
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(a) has aright of access at all reasonable times to the books of
the company, registered scheme or disclosing entity; and

(b) may require any officer to give the auditor information,
explanations or other assistance for the purposes of the audit
or review.

A request under paragraph (b) must be a reasonable one.

311 Reporting to ASIC

Contravention by individual auditor

(1) An individual auditor conducting an audit contravenes this
subsection if:

(a) the auditor is aware of circumstances that:
(i) the auditor has reasonable grounds to suspect amount to
a contravention of this Act; or
(i) amount to an attempt, in relation to the audit, by any
person to unduly influence, coerce, manipulate or
mislead a person involved in the conduct of the audit
(see subsection (6)); or
(iii) amount to an attempt, by any person, to otherwise
interfere with the proper conduct of the audit; and
(b) if subparagraph (a)(i) applies:
(i) the contravention is a significant one; or
(i1) the contravention is not a significant one and the auditor
believes that the contravention has not been or will not
be adequately dealt with by commenting on it in the
auditor’s report or bringing it to the attention of the
directors; and
(c) the auditor does not notify ASIC in writing of those
circumstances as soon as practicable, and in any case within
28 days, after the auditor becomes aware of those
circumstances.
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Contravention by audit company

(2) An audit company conducting an audit contravenes this subsection
if:

(a) the lead auditor for the audit is aware of circumstances that:

(i) the lead auditor has reasonable grounds to suspect
amount to a contravention of this Act; or

(ii) amount to an attempt, in relation to the audit, by any
person to unduly influence, coerce, manipulate or
mislead a person involved in the conduct of the audit
(see subsection (6)); or

(iii) amount to an attempt, by any person, to otherwise
interfere with the proper conduct of the audit; and
(b) if subparagraph (a)(i) applies:
(1) the contravention is a significant one; or

(ii) the contravention is not a significant one and the lead
auditor believes that the contravention has not been or
will not be adequately dealt with by commenting on it in
the auditor’s report or bringing it to the attention of the
directors; and

(c) the lead auditor does not notify ASIC in writing of those
circumstances as soon as practicable, and in any case within
28 days, after the lead auditor becomes aware of those
circumstances.

Contravention by lead auditor

(3) A person contravenes this subsection if:
(a) the person is the lead auditor for an audit; and
(b) the person is aware of circumstances that:

(1) the person has reasonable grounds to suspect amount to
a contravention of this Act; or

(i) amount to an attempt, in relation to the audit, by any
person to unduly influence, coerce, manipulate or
mislead a person involved in the conduct of the audit
(see subsection (6)); or
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(iii) amount to an attempt, by any person, to otherwise
interfere with the proper conduct of the audit; and
(c) if subparagraph (b)(i) applies:
(i) the contravention is a significant one; or

(ii) the contravention is not a significant one and the person
believes that the contravention has not been or will not
be adequately dealt with by commenting on it in the
auditor’s report or bringing it to the attention of the
directors; and

(d) the person does not notify ASIC in writing of those
circumstances as soon as practicable, and in any case within
28 days, after the person becomes aware of those
circumstances.

Significant contraventions

(4) In determining for the purposes of this section whether a
contravention of this Act is a significant one, have regard to:
(a) the level of penalty provided for in relation to the
contravention; and
(b) the effect that the contravention has, or may have, on:
(i) the overall financial position of the company, registered
scheme or disclosing entity; or
(ii) the adequacy of the information available about the
overall financial position of the company, registered
scheme or disclosing entity; and
(c) any other relevant matter.

(5) Without limiting paragraph (4)(a), a penalty provided for in
relation to a contravention of a provision of Part 2M.2 or 2M.3, or
section 324DAA, 324DAB or 324DAC, includes a penalty
imposed on a director, because of the operation of section 344, for
failing to take reasonable steps to comply with, or to secure
compliance with, that provision.

Person involved in an audit

(6) In this section:
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person involved in the conduct of an audit means:
(a) the auditor; or
(b) the lead auditor for the audit; or
(c) the review auditor for the audit; or
(d) aprofessional member of the audit team for the audit; or
(e) any other person involved in the conduct of the audit.

312 Assisting auditor

(1) An officer of a company, registered scheme or disclosing entity
must:

(a) allow the auditor access to the books of the company, scheme
or entity; and

(b) give the auditor any information, explanation or assistance
required under section 310.

Note: Books include registers and documents generally (not only the
accounting “books”): see the definition of books in section 9.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

313 Special provisions on audit of debenture issuers and guarantors

Auditor to give trustee for debenture holders copies of reports,
certificates etc.

(1) The auditor of a borrower in relation to debentures must give the
trustee for debenture holders:
(a) a copy of any report, certificate or other document that the
auditor must give the borrower or its members under this
Act, the debentures or the trust deed; and
(b) a copy of any document that accompanies it.
The copies must be given within 7 days after the auditor gives the
originals to the borrower or its members.
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2

Auditor to report on matters prejudicial to debenture holders’
interests

The auditor of a borrower, or guarantor, in relation to debentures
must give the borrower or guarantor a written report about any
matter that:

(a) the auditor became aware of in conducting the audit or
review; and
(b) in the auditor’s opinion, is or is likely to be prejudicial to the
interests of debenture holders; and
(c) in the auditor’s opinion, is relevant to the exercise of the
powers of the trustee for debenture holders, or the
performance of the trustee’s duties, under this Act or the trust
deed.
The auditor must give a copy of the report to the trustee for
debenture holders. The report and the copy must be given within 7
days after the auditor becomes aware of the matter.

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 4—Annual financial reporting to members

314 Annual financial reporting to members

(1) A company, registered scheme or disclosing entity must report to
members for a financial year by providing either of the following
in accordance with subsection (1AA) or (1AE):

(a) all of the following reports:
(1) the financial report for the year;
(ii) the directors’ report for the year (see sections 298 to
300A);
(iii) the auditor’s report on the financial report;

(b) a concise report for the year that complies with
subsection (2).

(1AAA) This section does not apply to a company limited by guarantee.

Note: The requirement for annual financial reporting to members for those
companies is in section 316A.

(1AA) A company, registered scheme or disclosing entity may provide the
reports, or the concise report, for a financial year by doing all of
the following:

(a) sending, to each member who has made the election referred
to in paragraph (1AB)(a):
(1) a hard copy of the reports, or the concise report; or

(ii) if the member has elected to receive the reports, or the
concise report, as an electronic copy in accordance
paragraph (1 AB)(c)—an electronic copy of the reports,
or the concise reports;

(b) making a copy of the reports, or the concise report, readily
accessible on a website;

(c) directly notifying, in writing, all members who did not make
the election referred to in paragraph (1AB)(a) that the copy is
accessible on the website, and specifying the direct address
on the website where the reports, or the concise report, may
be accessed.
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Note: A direct address may be specified, for example, by specifying the
URL of the reports or the concise report.

(1AB) For the purposes of paragraph (1AA)(a), a company, registered
scheme or disclosing entity must, on at least one occasion, directly
notify in writing each member that:

(a) the member may elect to receive, free of charge, a copy of
the reports for each financial year, or a copy of the concise
report for each financial year; and

(b) if the member does not so elect—the member may access the
reports, or the concise report, on a specified website; and

(c) if the member does so elect and the company, scheme or
entity offers to send the report either as a hard copy or an
electronic copy—the member may elect to receive the copy
as either a hard copy or an electronic copy.

(1AC) An election made under subsection (1AB) is a standing election for
each later financial year until the member changes his, her or its

election.

Note: The member may request, under section 316, the company, registered
scheme or disclosing entity not to send them material under this
section.

(1AD) A member may, for the purposes of paragraph (1AA)(c) or
subsection (1 AB), be notified by electronic means only if the
member has previously nominated that means as one by which the
member may be notified.

(1AE) A company, registered scheme or disclosing entity may provide the
reports, or the concise report, by sending each member:

(a) ahard copy of the reports, or the concise report; or

(b) an electronic copy of the reports, or the concise report, if the
member has nominated that means as one by which the
member may be sent the reports or the concise report.

(1A) An offence based on subsection (1) or (1AB) is an offence of strict

liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Concise report

(2) A concise report for a financial year consists of:

(a) a concise financial report for the year drawn up in accordance
with accounting standards made for the purposes of this
paragraph; and

(b) the directors’ report for the year (see sections 298-300A); and

(c) astatement by the auditor:

(1) that the financial report has been audited; and

(i) whether, in the auditor’s opinion, the concise financial
report complies with the accounting standards made for
the purposes of paragraph (a); and

(d) acopy of any qualification in, and of any statements included
in the emphasis of matter section of, the auditor’s report on
the financial report; and

(e) a statement that the report is a concise report and that the full
financial report and auditor’s report will be sent to the
member free of charge if the member asks for them.

(3) If the accounting standards made for the purposes of
paragraph (2)(a) require a discussion and analysis to be included in
a concise financial report:

(a) the auditor must report on whether the discussion and
analysis complies with the requirements that the accounting
standards lay down for the discussion and analysis; and

(b) the auditor does not otherwise need to audit the statements
made in the discussion and analysis.

315 Deadline for reporting to members

Public companies and disclosing entities that are not registered
schemes

(1) A public company, or a disclosing entity that is not a registered
scheme, must report to members under section 314 by the earlier
of:
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(a) 21 days before the next AGM after the end of the financial
year; or
(b) 4 months after the end of the financial year.

Note: For the deadline for holding an AGM, see section 250N.

Small proprietary companies (shareholder direction under
section 293)

(2) If a shareholder direction is given to a small proprietary company
under section 293 after the end of the financial year, the company
must report to members under section 314 by the later of:

(a) 2 months after the date on which the direction is given; and
(b) 4 months after the end of the financial year.

Registered schemes

(3) A registered scheme must report to members under section 314
within 3 months after the end of the financial year.

Other proprietary companies

(4) A proprietary company that is not covered by subsection (1) or (2)
must report to members under section 314 within 4 months after
the end of the financial year.

(5) For the purposes of this section, a company, registered scheme or
disclosing entity that reports in accordance with
subsection 314(1AA) is taken to report at the time that the
company, scheme or entity has fully complied with the
requirements of that subsection.

316 Member’s choices for annual financial information

(1) A member may request the company, registered scheme or
disclosing entity:
(a) not to send them the material required by section 314; or

(b) to send them a full financial report and the directors’ report
and auditor’s report.
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A request may be a standing request or for a particular financial
year. The member is not entitled to a report for a financial year
earlier than the one before the financial year in which the request is
made.

(2) The time for complying with a request under paragraph (1)(b) is:
(a) 7 days after the request is received; or
(b) the deadline for reporting under section 315;
whichever is later.

(3) A full financial report, directors’ report and auditor’s report are to
be sent free of charge unless the member has already received a
copy of them free of charge.

(4) An offence based on subsection (2) or (3) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(5) This section does not apply in relation to a company limited by
guarantee.

316A Annual financial reporting to members of companies limited
by guarantee

(1) A member of a company limited by guarantee may, by notice in
writing to the company, elect to receive a hard copy or an
electronic copy of the following reports:

(a) the financial reports;
(b) the directors’ reports;
(c) the auditor’s reports.

(2) If a member makes an election in a financial year, the election:
(a) is made by the member for that financial year; and

(b) is a standing election made by the member for each later
financial year until the member changes the election.

(3) If the company prepares a financial report or a directors’ report for
a financial year, or obtains an auditor’s report on the financial
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“4)

)

report, the company must send a copy of the report, free of charge,
to each member who has made an election for that financial year,
in accordance with the election, by the earlier of:
(a) 21 days before the next AGM after the end of the financial
year; and
(b) 4 months after the end of the financial year.

Note: For the deadline for holding an AGM, see section 250N.

If a member direction is given to a small company limited by
guarantee under section 294A after the end of a financial year,
subsection (3) does not apply and the company must send a copy of
the reports that the company prepares or obtains as a result of the
direction to each member who has made an election for that
financial year, in accordance with the election, by the later of:

(a) 2 months after the date on which the direction was given; and

(b) 4 months after the end of the financial year.

An offence based on subsection (3) or (4) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

317 Consideration of reports at AGM

(1

The directors of a public company that is required to hold an AGM
must lay before the AGM:

(a) the financial report; and
(b) the directors’ report; and
(c) the auditor’s report;
for the last financial year that ended before the AGM.

Note 1: If the company’s first AGM is held before the end of its first financial
year, there will be no reports to lay before the meeting.

Note 2: A public company that has only 1 member is not required to hold an
AGM (see section 250N).

Note 3: Section 250RA imposes on the auditor of a listed public company an
obligation to attend or be represented at the AGM.
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(1A)

2

Subsection (1) does not apply to a small company limited by
guarantee in relation to a report if the company is not required
under a member direction made under section 294A or an ASIC
direction made under section 294B to prepare or obtain the report.

An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

318 Additional reporting by debenture issuers

(1

2

3)

“4)

)

A company or disclosing entity that was a borrower in relation to
debentures at the end of a financial year must give a copy of the
annual financial report, directors’ report and auditor’s report to the
trustee for debenture holders by the deadline for the financial year
set by section 315.

A debenture holder may ask the company or disclosing entity that
issued the debenture for copies of:
(a) the last reports provided to members under section 314; or
(b) the full financial report and the directors’ report and auditor’s
report for the last financial year.

The company or entity must give the debenture holder the copies
as soon as practicable after the request and free of charge.

A disclosing entity that was a borrower in relation to debentures at
the end of a half-year must give a copy of the half-year financial
report, directors’ report and auditor’s report to the trustee for
debenture holders within 75 days after the end of the half-year.

An offence based on subsection (1), (3) or (4) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 5—Lodging reports with ASIC

319 Lodgment of annual reports with ASIC

(1) A company, registered scheme or disclosing entity that has to
prepare or obtain a report for a financial year under Division 1
must lodge the report with ASIC. This obligation extends to a
concise report provided to members under section 314,

(1A) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(2) Subsection (1) does not apply to:
(a) a small proprietary company that prepares a report in
response to a shareholder direction under section 293 or an
ASIC direction under section 294; and
(b) a small company limited by guarantee that prepares a report
in response to a member direction under section 294A or an
ASIC direction under section 294B.

(3) The time for lodgment is:

(a) within 3 months after the end of the financial year for a
disclosing entity or registered scheme; and

(b) within 4 months after the end of the financial year for anyone
else.

320 Lodgment of half-year reports with ASIC

(1) A disclosing entity that has to prepare or obtain a report for a
half-year under Division 2 must lodge the report with ASIC within
75 days after the end of the half-year.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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321 ASIC power to require lodgment

(1) ASIC may give a company, registered scheme or disclosing entity
a direction to lodge with ASIC a copy of reports prepared or
obtained by it under Division 1 or 2.

(1A) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(2) The direction must:
(a) be made in writing; and
(b) specify the period or periods concerned; and
(c) be made no later than 6 years after the end of the period or
periods; and
(d) specify the date by which the documents have to be lodged.

The date specified under paragraph (d) must be at least 14 days
after the date on which the direction is given.

322 Relodgment if financial statements or directors’ reports
amended after lodgment

(1) If a financial report or directors’ report is amended after it is
lodged with ASIC, the company, registered scheme or disclosing
entity must:

(a) lodge the amended report with ASIC within 14 days after the
amendment; and

(b) give a copy of the amended report free of charge to any
member who asks for it.

(2) If the amendment is a material one, the company, registered
scheme or disclosing entity must also notify members as soon as
practicable of:

(a) the nature of the amendment; and
(b) their right to obtain a copy of the amended report under
subsection (1).

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 6—Special provisions about consolidated financial
statements

323 Directors and officers of controlled entity to give information

(1) If a company, registered scheme or disclosing entity has to prepare
consolidated financial statements, a director or officer of a
controlled entity must give the company, registered scheme or
disclosing entity all information requested that is necessary to
prepare the consolidated financial statements and the notes to those
statements.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

323A Auditor’s power to obtain information from controlled entity

(1) An auditor who audits or reviews a financial report that includes
consolidated financial statements:
(a) has aright of access at all reasonable times to the books of
any controlled entity; and
(b) may require any officer of the entity to give the auditor
information, explanations or other assistance for the purposes
of the audit or review.
A request under paragraph (b) must be a reasonable one.

(2) The information, explanations or other assistance required under
paragraph (1)(b) is to be given at the expense of the company,
registered scheme or disclosing entity whose financial report is
being audited or reviewed.

323B Controlled entity to assist auditor

(1) If a company, registered scheme or disclosing entity has to prepare
a financial report that includes consolidated financial statements,
an officer or auditor of a controlled entity must:
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(a) allow the auditor for the company, scheme or entity access to
the controlled entity’s books; and

(b) give the auditor any information, explanation or assistance
required under section 323A.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

323C Application of Division to entity that has ceased to be
controlled

Sections 323, 323 A and 323B apply to the preparation or audit of a
financial report that covers a controlled entity even if the entity is
no longer controlled by the company, registered scheme or
disclosing entity whose financial report is being prepared or
audited.
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Division 7—Financial years and half-years

323D Financial years and half-years

(1

2

(2A)

3)

First financial year

The first financial year for a company, registered scheme or
disclosing entity starts on the day on which it is registered or
incorporated. It lasts for 12 months or the period (not longer than
18 months) determined by the directors.

Financial years after first year

Subject to subsections (2A) and (4), subsequent financial years
must:

(a) start at the end of the previous financial year; and
(b) be 12 months long.

The directors may determine that the financial year is to be shorter
or longer (but not by more than 7 days).

A subsequent financial year may last for a period of less than 12
months determined by the directors if:
(a) the subsequent financial year starts at the end of the previous
financial year; and
(b) there has not been a period during the previous 5 financial
years in which there was a financial year of less than 12
months in reliance on this subsection; and

(c) the change to the subsequent financial year is made in good
faith in the best interests of the company, registered scheme
or disclosing entity.

Synchronisation of financial years where consolidated financial
statements are required

A company, registered scheme or disclosing entity that has to
prepare consolidated financial statements must do whatever is
necessary to ensure that the financial years of the consolidated
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(3A)

4)

)

entities are synchronised with its own financial years. It must
achieve this synchronisation by the end of 12 months after the
situation that calls for consolidation arises.

An offence based on subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
To facilitate this synchronisation, the financial year for a controlled

entity may be extended or shortened. The extended financial year
cannot be longer than 18 months.

Half-years

A half-year for a company, registered scheme or disclosing entity
is the first 6 months of a financial year. The directors may
determine that the half-year is to be shorter or longer (but not by
more than 7 days).
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Division 8—Disclosure by listed companies of information
filed overseas

323DA Listed companies to disclose information filed overseas

(1) A company that discloses information to, or as required by:

(a) the Securities and Exchange Commission of the United
States of America; or
(b) the New York Stock Exchange; or
(c) a financial market in a foreign country if that financial
market is prescribed by regulations made for the purposes of
this paragraph;
must disclose that information in English to each relevant market

operator, if the company is listed on the next business day after
doing so.

(3) This section applies despite anything in the company’s
constitution.
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Part 2M.4—Appointment and removal of auditors

Division 1—Entities that may be appointed as an auditor
for a company or registered scheme

324AA Individual auditors, audit firms and authorised audit
companies

Subject to this Part, the following may be appointed as auditor for
a company or a registered scheme for the purposes of this Act:

(a) an individual;

(b) a firm;

(c) a company.
The company or registered scheme may have more than one
auditor.

324AB Effect of appointing firm as auditor—general

(1) The appointment of a firm as auditor of a company or registered
scheme is taken to be an appointment of all persons who, at the
date of the appointment, are:

(a) members of the firm; and
(b) registered company auditors.
This is so whether or not those persons are resident in Australia.

(2) The appointment of the members of a firm as auditors of a
company or registered scheme that is taken by subsection (1) to
have been made because of the appointment of the firm as auditor
of the company or scheme is not affected by the dissolution of the
firm. This subsection has effect subject to section 324AC.

(3) A report or notice that purports to be made or given by a firm
appointed as auditor of a company or registered scheme is not
taken to be duly made or given unless it is signed by a member of
the firm who is a registered company auditor both:
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(a) in the firm name; and
(b) in his or her own name.

(4) A notice required or permitted to be given to an audit firm under
the Corporations legislation may be given to the firm by giving the
notice to a member of the firm.

(5) For the purposes of criminal proceedings under this Act against a
member of an audit firm, an act or omission by:

(a) a member of the firm; or
(b) an employee or agent of the audit firm;

acting within the actual or apparent scope of his or her
employment, or within his or her actual or apparent authority, is
also to be attributed to the audit firm.

324AC Effect of appointing firm as auditor—reconstitution of firm

Reconstitution of firm

(1) This section deals with the situation in which:

(a) a firm is appointed as auditor of a company or registered
scheme; and

(b) the firm is reconstituted because of either or both of the
following:

(i) the death, retirement or withdrawal of a member or
members; or

(i1) the admission of a new member or new members.

Retiring or withdrawing member

(2) A person who:
(a) is taken under subsection 324AB(1) to be an auditor of the
company; and
(b) retires or withdraws from the firm as previously constituted
as mentioned in subparagraph (1)(b)(i) of this section;

is taken to resign as auditor of the company as from the day of his
or her retirement or withdrawal.
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(3) Section 329 does not apply to the resignation that is taken to occur
under subsection (2) unless:

(a) the person who is taken to have resigned was the only
member of the firm who was a registered company auditor;
and

(b) there is no member of the firm who is a registered company
auditor after that person retires or withdraws from the firm.

New member

(4) A person who:
(a) is aregistered company auditor; and
(b) is admitted to the firm as mentioned in
subparagraph (1)(b)(ii);
is taken to have been appointed as an auditor of the company or

registered scheme as from the day of his or her admission to the
firm.

Appointments of continuing members not affected

(5) The reconstitution of the firm does not affect the appointment of
the continuing members of the firm who are registered company
auditors as auditors of the company or registered scheme.

(6) Nothing in this section affects the operation of section 324BB.

324AD Effect of appointing company as auditor

(1) A report or notice that purports to be made or given by an audit
company appointed as auditor of a company or registered scheme
is not taken to be duly made or given unless it is signed by a
director of the audit company (or the lead auditor or review auditor
for the audit) both:
(a) in the audit company’s name; and
(b) in his or her own name.

(2) For the purposes of criminal proceedings under this Act against a
director of an audit company, an act or omission by:
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(a) an officer of the audit company; or
(b) an employee or agent of the audit company;

acting within the actual or apparent scope of his or her
employment, or within his or her actual or apparent authority, is
also to be attributed to the audit company.

324AE Professional members of the audit team

If an individual auditor, audit firm or audit company conducts an
audit of a company or registered scheme, the professional
members of the audit team are:

(a) any registered company auditor who participates in the
conduct of the audit; and
(b) any other person who participates in the conduct of the audit
and, in the course of doing so, exercises professional
judgment in relation to the application of or compliance with:
(i) accounting standards; or
(i1) auditing standards; or
(ii1) the provisions of this Act dealing with financial
reporting and the conduct of audits; and
(c) any other person who is in a position to directly influence the
outcome of the audit because of the role they play in the
design, planning, management, supervision or oversight of
the audit; and
(d) any person who recommends or decides what the lead auditor
is to be paid in connection with the performance of the audit;
and
(e) any person who provides, or takes part in providing, quality
control for the audit.

324AF Lead and review auditors

Lead auditor

(1) If an audit firm or audit company conducts an audit of a company
or registered scheme, the lead auditor for the audit is the registered
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company auditor who is primarily responsible to the audit firm or
the audit company for the conduct of the audit.

Review auditor

(2) If an individual auditor, audit firm or audit company conducts an
audit of a company or registered scheme, the review auditor for the
audit is the registered company auditor (if any) who is primarily
responsible to the individual auditor, the audit firm or the audit
company for reviewing the conduct of the audit.
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Division 2—Registration requirements

324BA Registration requirements for appointment of individual as
auditor

Subject to section 324BD, an individual contravenes this section if:
(a) the individual:
(i) consents to be appointed as auditor of a company or
registered scheme; or
(ii) acts as auditor of a company or registered scheme; or

(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and

(b) the person is not a registered company auditor.

324BB Registration requirements for appointment of firm as
auditor

Contraventions by members of firm

(1) A person (the defendant) contravenes this subsection if:
(a) at a particular time, a firm:

(i) consents to be appointed as auditor of a company or
registered scheme; or

(i1) acts as auditor of a company or registered scheme; or

(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and

(b) at that time, the firm:
(1) does not satisfy subsection (5); or
(i1) does not satisfy subsection (6); and
(c) the defendant is a member of the firm at that time; and

(d) the defendant is aware of the circumstances referred to in
paragraphs (a) and (b) at that time.
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(2) A person (the defendant) contravenes this subsection if:
(a) at a particular time, a firm:

(i) consents to be appointed as auditor of a company or
registered scheme; or

(ii) acts as auditor of a company or registered scheme; or
(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and
(b) at that time, the firm:
(1) does not satisfy subsection (5); or
(i1) does not satisfy subsection (6); and
(c) the defendant is a member of the firm at that time.

(3) For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in
paragraphs (2)(a) and (b).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (4) provides a defence.

(4) A member of an audit firm does not commit an offence at a
particular time because of a contravention of subsection (2) if the
member either:

(a) does not know at that time of the circumstances that
constitute the contravention of subsection (2); or

(b) does know of those circumstances at that time but takes all
reasonable steps to correct the contravention as soon as
possible after the member becomes aware of those
circumstances.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

Registered company auditor requirement

(5) The firm satisfies this subsection if at least 1 member of the firm is
a registered company auditor who is ordinarily resident in
Australia.
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Business name or members names requirement

(6) The firm satisfies this subsection if:

(a) the business name under which the firm is carrying on
business is registered on the Business Names Register; or

(b) areturn in the prescribed form has been lodged showing, in
relation to each member of the firm, the member’s full name
and address as at the time when the firm so consents, acts or
prepares a report.

324BC Registration requirements for appointment of company as
auditor

Contravention by company

(1) A company contravenes this subsection if:
(a) the company:
(i) consents to be appointed as auditor of a company or
registered scheme; or
(i1) acts as auditor of a company or registered scheme; or

(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and

(b) the company is not an authorised audit company.

Contraventions by directors of company

(2) A person (the defendant) contravenes this subsection if:
(a) at a particular time, a company:
(i) consents to be appointed as auditor of a company or
registered scheme; or
(i1) acts as auditor of a company or registered scheme; or
(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and
(b) at that time, the company is not an authorised audit company;
and
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(c) the defendant is a director of the company at that time; and

(d) the defendant is aware of the circumstances referred to in
paragraphs (a) and (b) at that time.

(3) A person (the defendant) contravenes this subsection if:
(a) at a particular time, a company:
(i) consents to be appointed as auditor of a company or
registered scheme; or
(ii) acts as auditor of a company or registered scheme; or

(iii) prepares a report required by this Act to be prepared by
a registered company auditor or by an auditor of a
company or registered scheme; and
(b) at that time, the company is not an authorised audit company;
and

(c) the defendant is a director of the company at that time.

(4) For the purposes of an offence based on subsection (3), strict
liability applies to the physical elements of the offence specified in
paragraphs (3)(a) and (b).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (5) provides a defence.

(5) A director of a company does not commit an offence at a particular
time because of a contravention of subsection (3) if the director
either:

(a) does not know at that time of the circumstances that
constitute the contravention of subsection (3); or

(b) knows of those circumstances at that time but takes all
reasonable steps to correct the contravention of
subsection (3) as soon as possible after the director becomes
aware of those circumstances.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.
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324BD Exception from registration requirement for proprietary
company

(1) An individual who is not a registered company auditor may be
appointed as auditor of a proprietary company if:
(a) ASIC is satisfied that it is impracticable for a proprietary
company to obtain the services of:
(1) an individual who could be appointed as auditor
consistently with section 324BA; or
(ii) a firm that could be appointed as auditor consistently
with section 324BB; or
(iii) a company that could be appointed consistently with
section 324BC;
because of the place where the company carries on business;
and
(b) ASIC is satisfied that the individual is suitably qualified or
experienced; and
(c) ASIC approves the individual for the purposes of this Act in
relation to the audit of the company’s financial reports.
The appointment is subject to such terms and conditions as are
specified in the approval under paragraph (c).

(2) If an individual is appointed in accordance with subsection (1):
(a) the individual is taken to be a registered company auditor in
relation to the auditing of any of the company’s financial
reports; and
(b) the provisions of this Act apply, with the necessary
modifications, in relation to the individual accordingly.
Paragraph (a) has effect subject to the terms and conditions of the
approval under subsection (1).

(3) If an individual approved by ASIC under subsection (1) is acting as
auditor of a company, ASIC may at any time, by notice in writing
given to the company:

(a) amend, revoke or vary the terms and conditions of its
approval; or

Corporations Act 2001 105

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Chapter 2M Financial reports and audit
Part 2M.4 Appointment and removal of auditors
Division 2 Registration requirements

Section 324BE

(b) terminate the appointment of that individual as auditor of the
company.

(4) A notice under subsection (3) terminating the appointment of an
individual as auditor of a company takes effect as if, on the date on
which the notice is received by the company, the company had
received from the individual notice of the individual’s resignation
as auditor taking effect from that date.

324BE Exception from registration requirement—reviewing
financial reports of companies limited by guarantee

(1) An individual is taken to be a registered company auditor for the
purposes of a review of a financial report of a company limited by
guarantee if the individual:

(a) is a member of a professional accounting body; and
(b) has a designation, in respect of that membership, prescribed
by the regulations for the purposes of this paragraph.

(2) The provisions of this Act apply, with the necessary modifications,
in relation to the individual accordingly.
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Division 3—Auditor independence
Subdivision A—General requirement

324CA General requirement for auditor independence—auditors

Contravention by individual auditor or audit company

(1) An individual auditor or audit company contravenes this subsection
if:

(a) the individual auditor or audit company engages in audit
activity in relation to an audited body at a particular time;
and

(b) a conflict of interest situation exists in relation to the audited
body at that time; and

(c) at that time:

(i) in the case of an individual auditor—the individual
auditor is aware that the conflict of interest situation
exists; or

(ii) in the case of an audit company—the audit company is
aware that the conflict of interest situation exists; and

(d) the individual auditor or audit company does not, as soon as
possible after the individual auditor or the audit company
becomes aware that the conflict of interest situation exists,
take all reasonable steps to ensure that the conflict of interest
situation ceases to exist.

Note: For conflict of interest situation, see section 324CD.

Individual auditor or audit company to notify ASIC
(1A) An individual auditor or audit company contravenes this subsection
if:
(a) the individual auditor or audit company is the auditor of an
audited body; and
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(1B)

16

(b) a conflict of interest situation exists in relation to the audited
body while the individual auditor or audit company is the
auditor of the audited body; and

(c) on a particular day (the start day):

(i) in the case of an individual auditor—the individual
auditor becomes aware that the conflict of interest
situation exists; or

(i1) in the case of an audit company—the audit company
becomes aware that the conflict of interest situation
exists; and

(d) at the end of the period of 7 days from the start day:

(i) the conflict of interest situation remains in existence;
and

(i1) the individual auditor or audit company has not
informed ASIC in writing that the conflict of interest
situation exists.

Note 1: For conflict of interest situation, see section 324CD.

Note 2: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2A) or (2C) (public company) or 331AAA(2A) or
(2C) (registered scheme) within the period of 21 days (or a longer
period that has been approved by ASIC) from the day the notice under
this subsection is given, the audit appointment will be terminated at
the end of that period.

A person is not excused from informing ASIC under

subsection (1A) that a conflict of interest situation exists on the
ground that the information might tend to incriminate the person or
expose the person to a penalty.

However, if the person is a natural person:

(a) the information; and

(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,
other than proceedings for an offence based on the information
given being false or misleading.
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(1D) If the individual auditor or audit company gives ASIC a notice
under paragraph (1A)(d), ASIC must, as soon as practicable after
the notice has been received, give a copy of the notice to the
audited body.

Conflict of interest situation of which individual auditor or audit
company is not aware

(2) An individual auditor or audit company contravenes this subsection
if:
(a) the individual auditor or audit company engages in audit
activity in relation to an audited body at a particular time;
and

(b) a conflict of interest situation exists in relation to the audited
body at the time; and

(c) at that time:

(1) in the case of an individual auditor—the individual
auditor is not aware that the conflict of interest situation
exists; or

(i1) in the case of an audit company—the audit company is
not aware that the conflict of interest situation exists;
and

(d) the individual auditor or the audit company would have been
aware of the existence of the conflict of interest situation at
that time if the individual auditor or audit company had had
in place a quality control system reasonably capable of
making the individual auditor or audit company aware of the
existence of such a conflict of interest situation.

Note: For conflict of interest situation, see section 324CD.

(3) For the purposes of an offence based on subsection (2), strict
liability applies to the physical element of the offence specified in

paragraph (2)(b).
Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsections (4) and (5) provide defences.
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(4) An individual auditor does not commit an offence because of a
contravention of subsection (2) in relation to audit activity engaged
in by the auditor at a particular time if the individual auditor has
reasonable grounds to believe that the individual auditor had in
place at that time a quality control system that provided reasonable
assurance (taking into account the size and nature of the audit
practice of the individual auditor) that the individual auditor and
the individual auditor’s employees complied with the requirements
of this Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

(5) An audit company does not commit an offence because of a
contravention of subsection (2) in relation to audit activity engaged
in by the audit company at a particular time if the audit company
has reasonable grounds to believe that the audit company had in
place at that time a quality control system that provided reasonable
assurance (taking into account the size and nature of the audit
practice of the audit company) that the audit company and the audit
company’s employees complied with the requirements of this
Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

Relationship between obligations under this section and other
obligations

(6) The obligations imposed by this section are in addition to, and do
not derogate from, any obligation imposed by:

(a) another provision of this Act; or
(b) a code of professional conduct.

Note: Paragraph (a)—see, for example, the specific obligations imposed by
Subdivision B.
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324CB General requirement for auditor independence—member of
audit firm

Contravention by member of audit firm

(1) A person (the defendant) contravenes this subsection if:

(a) an audit firm engages in audit activity in relation to an
audited body at a particular time; and

(b) a conflict of interest situation exists in relation to the audited
body at that time; and

(c) the defendant is a member of the audit firm at that time; and

(d) the defendant is or becomes aware of the circumstances
referred to in paragraphs (a) and (b); and

(e) the defendant does not, as soon as possible after the
defendant becomes aware of those circumstances, take
reasonable steps to ensure that the conflict of interest
situation ceases to exist.

Note: For conflict of interest situation, see section 324CD.

Member of audit firm to notify ASIC

(1A) A person (the defendant) contravenes this subsection if:
(a) an audit firm is the auditor of an audited body; and
(b) a conflict of interest situation exists in relation to the audited
body while the audit firm is the auditor of the audited body;
and
(c) the defendant is a member of the audit firm at a time when
the conflict of interest situation exists; and
(d) on a particular day (the start day), the defendant becomes
aware of the circumstances referred to in paragraphs (a) and
(b); and
(e) atthe end of the period of 7 days from the start day:
(1) the conflict of interest situation remains in existence;
and
(i) ASIC has not been informed in writing by the
defendant, by another member of the audit firm or by
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someone else on behalf of the audit firm that the conflict
of interest situation exists.
Note 1: For conflict of interest situation, see section 324CD.

Note2:  Ifthe audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2B) (public company) or 331AAA(2B) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

(1B) A person is not excused from informing ASIC under
subsection (1A) that a conflict of interest situation exists on the
ground that the information might tend to incriminate the person or
expose the person to a penalty.

(1C) However:
(a) the information; and
(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,
other than proceedings for an offence based on the information
given being false or misleading.

(1D) If ASIC is given a notice under paragraph (1A)(e), ASIC must, as
soon as practicable after the notice is received, give a copy of the
notice to the audited body.

Conflict of interest situation of which another member of audit firm
is aware

(2) A person contravenes this subsection if:

(a) an audit firm engages in audit activity in relation to an
audited body at a particular time; and

(b) a conflict of interest situation exists in relation to the audited
body at the time; and

(c) the person is a member of the audit firm at that time; and

(d) at that time, another member of the audit firm is aware that
the conflict of interest situation exists; and
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3)

4

)

(e) the audit firm does not, as soon as possible after the member
referred to in paragraph (d) becomes aware that the conflict
of interest situation exists, take all reasonable steps to ensure
that the conflict of interest situation ceases to exist.

Note: For conflict of interest situation, see section 324CD.

For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in
paragraphs (2)(a), (b), (d) and (e).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (6) provides a defence.

Conflict of interest situation of which members are not aware

A person contravenes this subsection if:

(a) an audit firm engages in audit activity in relation to an
audited body at a particular time; and

(b) a conflict of interest situation exists in relation to the audited
body at the time; and

(c) the person is a member of the audit firm at that time; and

(d) at that time none of the members of the audit firm is aware
that the conflict of interest situation exists; and

(e¢) amember of the audit firm would have been aware of the
existence of the conflict of interest situation if the audit firm
had in place a quality control system reasonably capable of
making the audit firm aware of the existence of such a
conflict of interest situation.

Note: For conflict of interest situation, see section 324CD.
For the purposes of an offence based on subsection (4), strict

liability applies to the physical elements of the offence specified in
paragraphs (4)(a), (b), (d) and (e).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (6) provides a defence.
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(6)

(7

Defence

A person does not commit an offence because of a contravention of
subsection (2) or (4) in relation to audit activity engaged in by an
audit firm at a particular time if the person has reasonable grounds
to believe that the audit firm had in place at that time a quality
control system that provided reasonable assurance (taking into
account the size and nature of the audit practice of the audit firm)
that the audit firm and its employees complied with the
requirements of this Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

Relationship between obligations under this section and other
obligations

The obligations imposed by this section are in addition to, and do
not derogate from, any obligation imposed by:

(a) another provision of this Act; or
(b) a code of professional conduct.

Note: Paragraph (a)—see, for example, the specific obligations imposed by
Subdivision B.

324CC General requirement for auditor independence—director of

(1

audit company

Contravention by director of audit company

A person (the defendant) contravenes this subsection if:

(a) an audit company engages in audit activity in relation to an
audited body at a particular time; and

(b) a conflict of interest situation exists in relation to the audited
body at that time; and

(c) the defendant is a director of the audit company at that time;
and

(d) the defendant is or becomes aware of the circumstances
referred to in paragraphs (a) and (b); and

114

Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Financial reports and audit Chapter 2M
Appointment and removal of auditors Part 2M.4
Auditor independence Division 3

Section 324CC

(e) the defendant does not, as soon as possible after the
defendant becomes aware of those circumstances, take
reasonable steps to ensure that the conflict of interest
situation ceases to exist.

Note 1: For conflict of interest situation, see section 324CD.

Note 2: The audit company itself will commit an offence based on the
contravention of subsection 324AA(1).

Director of audit company to notify ASIC

(1A) A person (the defendant) contravenes this subsection if:
(a) an audit company is the auditor of an audited body; and

(b) a conflict of interest situation exists in relation to the audited
body while the audit company is the auditor of the audited
body; and

(c) the defendant is a director of the audit company at a time
when the conflict of interest situation exists; and

(d) on a particular day (the start day), the defendant becomes
aware of the circumstances referred to in paragraphs (a) and
(b); and

(e) at the end of the period of 7 days from the start day:

(1) the conflict of interest situation remains in existence;
and

(i1) ASIC has not been informed in writing by the
defendant, by another director of the audit company or
by the audit company that the conflict of interest
situation exists.

Note 1: For conflict of interest situation, see section 324CD.

Note 2: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2C) (public company) or 331AAA(2C) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

(1B) A person is not excused from informing ASIC under
subsection (1A) that a conflict of interest situation exists on the
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(16

(1ID)

2

3)

ground that the information might tend to incriminate the person or
expose the person to a penalty.

However, if the person is a natural person:

(a) the information; and

(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,
other than proceedings for an offence based on the information
given being false or misleading.

If ASIC is given a notice under paragraph (1A)(e), ASIC must, as
soon as practicable after the notice is received, give a copy of the
notice to the audited body.

Conflict of interest situation of which another director of audit
company aware

A person contravenes this subsection if:

(a) an audit company engages in audit activity in relation to an
audited body at a particular time; and

(b) a conflict of interest situation exists in relation to the audited
body at the time; and

(c) the person is a director of the audit company at that time; and

(d) at that time, another director of the audit company is aware
that the conflict of interest situation exists; and

(e) the audit company does not, as soon as possible after the
director referred to in paragraph (d) becomes aware that the
conflict of interest situation exists, take all reasonable steps
to ensure that the conflict of interest situation ceases to exist.

Note 1: For conflict of interest situation, see section 324CD.

Note 2: The company itself will commit an offence based on the contravention
of subsection 324AA(1).

For the purposes of an offence based on subsection (2), strict

liability applies to the physical elements of the offence specified in
paragraphs (2)(a), (b), (d) and (e).
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4)

)

(6)

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (6) provides a defence.

Conflict of interest situation of which directors of audit company
not aware

A person contravenes this subsection if:
(a) an audit company engages in audit activity in relation to an
audited body at a particular time; and
(b) a conflict of interest situation exists in relation to the audited
body at the time; and

(c) the person is a director of the audit company at that time; and

(d) at that time none of the directors of the audit company is
aware that the conflict of interest situation exists; and

(e) adirector of the audit company would have been aware of the
existence of the conflict of interest situation if the audit
company had in place a quality control system reasonably
capable of making the audit company aware of the existence
of such a conflict of interest situation.

Note 1: For conflict of interest situation, see section 324CD.
Note 2: The company itself will commit an offence based on the contravention
of subsection 324AA(2).

For the purposes of an offence based on subsection (4), strict
liability applies to the physical elements of the offence specified in
paragraphs (4)(a), (b), (d) and (e).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (6) provides a defence.

Defence

A person does not commit an offence because of a contravention of
subsection (2) or (4) in relation to audit activity engaged in by an
audit company at a particular time if the person has reasonable
grounds to believe that the audit company had in place at that time
a quality control system that provided reasonable assurance (taking
into account the size and nature of the audit practice of the audit
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company) that the audit company and its employees complied with
the requirements of this Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

Relationship between obligations under this section and other
obligations

(7) The obligations imposed by this section are in addition to, and do
not derogate from, any obligation imposed by:

(a) another provision of this Act; or
(b) a code of professional conduct.

Note: Paragraph (a)—see, for example, the specific obligations imposed by
Subdivision B.

324CD Conflict of interest situation

(1) For the purposes of sections 324CA, 324CB and 324CC, a conflict
of interest situation exists in relation to an audited body at a
particular time if, because of circumstances that exist at that time:

(a) the auditor, or a professional member of the audit team, is not
capable of exercising objective and impartial judgment in
relation to the conduct of the audit of the audited body; or

(b) areasonable person, with full knowledge of all relevant facts
and circumstances, would conclude that the auditor, or a
professional member of the audit team, is not capable of
exercising objective and impartial judgment in relation to the
conduct of the audit of the audited body.

(2) Without limiting subsection (1), have regard to circumstances
arising from any relationship that exists, has existed, or is likely to
exist, between:

(a) the individual auditor; or
(b) the audit firm or any current or former member of the firm;
or
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(c) the audit company, any current or former director of the audit
company or any person currently or formerly involved in the
management of the audit company;

and any of the persons and bodies set out in the following table:

Relevant relationships

Item If the audited body have regard to any relationship
is... with...
1 a company the company; or

a current or former director of the
company; or

a person currently or formerly
involved in the management of the
company.

2 a disclosing entity the entity; or
a current or former director of the
entity; or

a person currently or formerly
involved in the management of the
entity.

3 a registered scheme the responsible entity for the
registered scheme; or

a current or former director of the
responsible entity; or

a person currently or formerly
involved in the management of the
scheme; or

a person currently or formerly
involved in the management of the
responsible entity.
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Subdivision B—Specific requirements

324CE Auditor independence—specific requirements for individual
auditor

Specific independence requirements for individual auditor

(1) An individual auditor contravenes this subsection if:

(a) the individual auditor engages in audit activity at a particular
time; and

(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (5) of
this section; and

(c) the individual auditor is or becomes aware of the
circumstances referred to in paragraph (b); and

(d) the individual auditor does not, as soon as possible after the
individual auditor becomes aware of those circumstances,
take all reasonable steps to ensure that the individual auditor
does not continue to engage in audit activity in those
circumstances.

Individual auditor to notify ASIC

(1A) An individual auditor contravenes this subsection if:
(a) the individual auditor is the auditor of an audited body; and
(b) arelevant item of the table in subsection 324CH(1) applies to
a person or entity covered by subsection (5) of this section

while the individual auditor is the auditor of the audited
body; and

(c) on a particular day (the start day), the individual auditor
becomes aware of the circumstances referred to in
paragraph (b); and

(d) at the end of the period of 7 days from the start day:

(i) those circumstances remain in existence; and
(i1) the individual auditor has not informed ASIC in writing
of those circumstances.
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Note: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2A) (public company) or 331AAA(2A) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

(1B) A person is not excused from informing ASIC under
subsection (1A) that the circumstances referred to in
paragraph (1A)(b) exist on the ground that the information might
tend to incriminate the person or expose the person to a penalty.

(1C) However:
(a) the information; and
(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,
other than proceedings for an offence based on the information
given being false or misleading.

(1D) If the individual auditor gives ASIC a notice under
paragraph (1A)(d), ASIC must, as soon as practicable after the
notice has been received, give a copy of the notice to the audited
body.

Strict liability contravention of specific independence requirements
by individual auditor

(2) An individual auditor contravenes this subsection if:
(a) the individual auditor engages in audit activity at a particular
time; and
(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (5) of
this section.

(3) For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in

paragraph (2)(b).
Note 1: For strict liability, see section 6.1 of the Criminal Code.
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Note 2: Subsection (4) provides a defence.

(4) An individual auditor does not commit an offence because of a
contravention of subsection (2) in relation to audit activity engaged
in by the individual auditor at a particular time if the individual
auditor has reasonable grounds to believe that the individual
auditor had in place at that time a quality control system that
provided reasonable assurance (taking into account the size and
nature of the audit practice of the individual auditor) that the
individual auditor and the individual auditor’s employees complied
with the requirements of this Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

People and entities covered

(5) The following table sets out:

(a) the persons and entities covered by this subsection in relation
to audit activity engaged in by an individual auditor; and

(b) the items of the table in subsection 324CH(1) that are the
relevant items for each of those persons and entities:

Individual auditor

Item For this person or entity... the relevant items
of the table in
subsection 324CH
(1) are...

the individual auditor 1to 19

2 a service company or trust acting for, oron 1to 19

behalf of, the individual auditor, or another
entity performing a similar function

3 a professional member of the audit team 1to6
conducting the audit of the audited body 810 19

4 an immediate family member of a 1 and 2
professional member of the audit team 10 to 19
conducting the audit of the audited body
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Individual auditor

Item For this person or entity... the relevant items
of the table in
subsection 324CH
(1) are...

5 a person who is a non-audit services 10 to 12
provider and who does not satisfy the
maximum hours test in subsection (6)

6 an immediate family member of a person 10 to 12
who is a non-audit services provider and
who does not satisfy the maximum hours
test in subsection (6)

7 an entity that the auditor (or a service 15
company or trust acting for, or on behalf
of, the individual auditor, or another entity
performing a similar function) controls

8 a body corporate in which the auditor (ora 15
service company or trust acting for, or on
behalf of, the individual auditor, or another
entity performing a similar function) has a
substantial holding

9 a person who: 1 and 2

(a) is a former professional employee of
the auditor; and

(b) does not satisfy the independence test
in subsection (7)

10 an individual who: 1 and 2

(a) is the former owner of the individual
auditor’s business; and

(b) does not satisfy the independence test
in subsection (7)

Maximum hours test

(6) A non-audit services provider satisfies the maximum hours test in
this subsection if:
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(a)

(b)

the number of hours for which the person provides services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the period to
which the audit relates does not exceed 10 hours; and

the number of hours for which the person provides services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the 12 months
immediately before the beginning of the period to which the
audit relates does not exceed 10 hours.

In a prosecution for an offence based on subsection (1) or (2), the
prosecution must prove that the non-audit services provider did not
satisfy the maximum hours test in this subsection.

Independence test

(7) A person satisfies the independence test in this subsection in
relation to an individual auditor if the person:

(2)
(b)

(©)

(d)

does not influence the operations or financial policies of the
accounting and audit practice conducted by the auditor; and
does not participate, or appear to participate, in the business
or professional activities of the accounting and audit practice
conducted by the auditor; and

does not have any rights against the auditor in relation to the
accounting and audit practice conducted by the auditor in
relation to the termination of the person’s former
employment by the auditor; and

has no financial arrangements with the auditor in relation to
the accounting and audit practice conducted by the auditor,
other than:

(1) an arrangement providing for regular payments of a
fixed pre-determined dollar amount which is not
dependent, directly or indirectly, on the revenues,
profits or earnings of the auditor; or

(i1) an arrangement providing for regular payments of a
dollar amount where the method of calculating the
dollar amount is fixed and is not dependent, directly or
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indirectly, on the revenues, profits or earnings of the
auditor; and
(e) without limiting paragraph (d), has no financial arrangement
with the auditor to receive a commission or similar payment
in relation to business generated by the person for the
accounting and audit practice conducted by the auditor.
In a prosecution for an offence based on subsection (1) or (2), the
prosecution must prove that the person did not satisfy the
independence test in this subsection in relation to the individual
auditor.

(8) In applying subsection (7), disregard any rights that the person has
against the auditor by way of an indemnity for, or contribution in
relation to, liabilities incurred by the person when the person was
an employee of the auditor or the owner of the auditor’s business.

324CF Auditor independence—specific requirements for audit firm

Contraventions by members of audit firm

(1) A person (the defendant) contravenes this subsection if:

(a) an audit firm engages in audit activity at a particular time;
and

(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (5) of
this section; and

(c) the defendant is a member of the audit firm at that time; and

(d) the defendant is or becomes aware of the circumstances
referred to in paragraphs (a) and (b); and

(e) the defendant does not, as soon as possible after the
defendant becomes aware of those circumstances, take all
reasonable steps to ensure that the audit firm does not
continue to engage in audit activity in those circumstances.

Member of audit firm to notify ASIC

(1A) A person (the defendant) contravenes this subsection if:
(a) an audit firm is the auditor of an audited body; and
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(1B)

(16)

(b) arelevant item of the table in subsection 324CH(1) applies to
a person or entity covered by subsection (5) of this section
while the audit firm is the auditor of the audited body; and

(c) the defendant is a member of the audit firm at a time when
the circumstances referred to in paragraph (b) exist; and

(d) on a particular day (the start day), the defendant becomes
aware of the circumstances referred to in paragraphs (a) and
(b); and

(e) at the end of the period of 7 days from the start day:

(1) the circumstances referred to in paragraph (b) remain in
existence; and

(i) ASIC has not been informed in writing of those
circumstances by the defendant, by another member of
the audit firm or by someone else on behalf of the audit
firm.

Note: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2B) (public company) or 331AAA(2B) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

A person is not excused from informing ASIC under

subsection (1A) that the circumstances referred to in

paragraph (1A)(b) exist on the ground that the information might
tend to incriminate the person or expose the person to a penalty.

However:

(a) the information; and

(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,

other than proceedings for an offence based on the information
given being false or misleading.
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(1D) If ASIC is given a notice under paragraph (1A)(e), ASIC must, as
soon as practicable after the notice is received, give a copy of the
notice to the audited body.

Contravention of independence requirements by members of audit

firm

(2) A person (the defendant) contravenes this subsection if:

(a) an audit firm engages in audit activity at a particular time;
and

(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (5) of
this section; and

(c) the defendant is a member of the audit firm at that time.

(3) For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in
paragraphs (2)(a) and (b).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (4) provides a defence.

(4) A person does not commit an offence because of a contravention of
subsection (2) in relation to audit activity engaged in by an audit
firm at a particular time if the person has reasonable grounds to
believe that the audit firm had in place at that time a quality control
system that provided reasonable assurance (taking into account the
size and nature of the audit practice of the audit firm) that the audit
firm and its employees complied with the requirements of this
Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in

this subsection, see subsection 13.3(3) of the Criminal Code.

People and entities covered

(5) The following table sets out:

(a) the persons and entities covered by this subsection in relation
to audit activity engaged in by an audit firm; and
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(b) the items of the table in subsection 324CH(1) that are the

relevant items for each of those persons and entities:

Audit firm

Item For this person or entity...

the relevant items
of the table in

subsection 324CH
(1) are...
1 the firm 4
7
10 to 19
2 a service company or trust acting for, oron 4
behalf of, the firm, or another entity 7
performing a similar function 10 to 19
3 a member of the firm 1to7
9
15
4 a professional member of the audit team 1to6
conducting the audit of the audited body 8to 19
5 an immediate family member of a 1 and 2
professional member of the audit team 10to 19
conducting the audit of the audited body
6 a person who: 10to 12
(a) is a non-audit services provider; and
(b) does not satisfy the maximum hours
test in subsection (6)
7 an immediate family member of a person 10 to 12
who:
(a) is a non-audit services provider; and
(b) does not satisfy the maximum hours
test in subsection (6)
8 an entity that the firm (or a service 15

company or trust acting for, or on behalf

of, the firm, or another entity performing a
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Audit firm
Item For this person or entity... the relevant items
of the table in
subsection 324CH
(1) are...
similar function) controls
9 a body corporate in which the firm (or a 15
service company or trust acting for, or on
behalf of, the firm, or another entity
performing a similar function) has a
substantial holding
10 an entity that a member of the firm 15
controls or a body corporate in which a
member of the firm has a substantial
holding
11 a person who: 1 and 2
(a) is a former member of the firm; and
(b) does not satisfy the independence test
in subsection (7)
12 a person who: 1 and 2

(a) is a former professional employee of
the firm; and

(b) does not satisfy the independence test
in subsection (7)

Maximum hours test

(6) A non-audit services provider satisfies the maximum hours test in
this subsection if:

(a) the number of hours for which the person provides services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the period to
which the audit relates does not exceed 10 hours; and

(b) the number of hours for which the person provided services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the 12 months
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immediately before the beginning of the period to which the
audit relates does not exceed 10 hours.

In a prosecution for an offence based on subsection (1) or (2), the
prosecution must prove that the non-audit services provider did not
satisfy the maximum hours test in this subsection.

Independence test

(7) A person satisfies the independence test in this subsection in
relation to a firm if the person:

(a)

(b)

(c)

(d)

(e)

does not influence the operations or financial policies of the
accounting and audit practice conducted by the firm; and
does not participate, or appear to participate, in the business
or professional activities of the accounting and audit practice
conducted by the firm; and

does not have any rights against the firm, or the members of
the firm, in relation to the accounting and audit practice
conducted by the firm in relation to the termination of, or the
value of, the person’s former partnership interest in the firm;
and

has no financial arrangements with the firm in relation to the
accounting and audit practice conducted by the firm, other
than:

(i) an arrangement providing for regular payments of a
fixed pre-determined dollar amount which is not
dependent, directly or indirectly, on the revenues,
profits or earnings of the firm; or

(i1) an arrangement providing for regular payments of a
dollar amount where the method of calculating the
dollar amount is fixed and is not dependent, directly or
indirectly, on the revenues, profits or earnings of the
firm; and

without limiting paragraph (d), has no financial arrangement
with the firm to receive a commission or similar payment in
relation to business generated by the person for the
accounting and audit practice conducted by the firm.

130

Compilation No. 68

Corporations Act 2001

Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Financial reports and audit Chapter 2M
Appointment and removal of auditors Part 2M.4
Auditor independence Division 3

Section 324CG

In a prosecution for an offence based on subsection (1) or (2), the
prosecution must prove that the person did not satisfy the
independence test in this subsection in relation to the firm.

(8) In applying subsection (7), disregard any rights that the person has
against the firm, or the members of the firm, by way of an
indemnity for, or contribution in relation to, liabilities incurred by
the person when the person was a member or employee of the firm.

Meaning of holding by firm in body corporate

(9) For the purposes of item 9 in the table in subsection (5), a firm is
taken to have a holding in a body corporate if the holding is one of
the firm’s partnership assets.

324CG Auditor independence—specific requirements for audit
company

Specific independence requirements for audit company

(1) An audit company contravenes this subsection if:
(a) the audit company engages in audit activity at a particular
time; and
(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (9) of
this section; and

(c) the audit company is or becomes aware of the circumstances
referred to in paragraph (b); and

(d) the audit company does not, as soon as possible after the
audit company becomes aware of those circumstances, take
all reasonable steps to ensure that the audit company does not
continue to engage in audit activity in those circumstances.

Audit company to notify ASIC

(1A) An audit company contravenes this subsection if:
(a) the audit company is the auditor of an audited body; and
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(1B)

2

3)

(b) arelevant item of the table in subsection 324CH(1) applies to
a person or entity covered by subsection (9) of this section
while the audit company is the auditor of the audited body;
and

(c) on a particular day (the start day), the audit company
becomes aware of the circumstances referred to in
paragraph (b); and

(d) at the end of the period of 7 days from the start day:

(1) those circumstances remain in existence; and

(ii) the audit company has not informed ASIC in writing of
those circumstances.

Note: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2C) (public company) or 331AAA(2C) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

If the audit company gives ASIC a notice under paragraph (1A)(d),
ASIC must, as soon as practicable after the notice has been
received, give a copy of the notice to the audited body.

Strict liability contravention of specific independence requirements
by audit company

An audit company contravenes this subsection if:
(a) the audit company engages in audit activity at a particular
time; and
(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (9) of
this section.

For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in

paragraph (2)(b).
Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (4) provides a defence.
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(4) An audit company does not commit an offence because of a
contravention of subsection (2) in relation to audit activity engaged
in by the audit company at a particular time if the audit company
has reasonable grounds to believe that the audit company had in
place at that time a quality control system that provided reasonable
assurance (taking into account the size and nature of the audit
practice of the audit company) that the audit company and the audit
company’s employees complied with the requirements of this
Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

Contraventions by directors of audit company

(5) A person (the defendant) contravenes this subsection if:

(a) an audit company engages in audit activity at a particular
time; and

(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (9) of
this section; and

(c) the defendant is a director of the audit company at that time;
and

(d) the defendant is or becomes aware of the circumstances
referred to in paragraphs (a) and (b); and

(e) the defendant does not, as soon as possible after the
defendant becomes aware of those circumstances, take all
reasonable steps to ensure that the audit company does not
continue to engage in audit activity in those circumstances.

Director of audit company to notify ASIC

(5A) A person (the defendant) contravenes this subsection if:
(2) an audit company is the auditor of an audited body; and
(b) arelevant item of the table in subsection 324CH(1) applies to
a person or entity covered by subsection (9) of this section
while the audit company is the auditor of the audited body;
and
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(5B)

(5C)

(SD)

(c) the defendant is a director of the audit company at a time
when the circumstances referred to in paragraph (b) exist;
and

(d) on a particular day (the start day), the defendant becomes
aware of the circumstances referred to in paragraphs (a) and
(b); and

(e) atthe end of the period of 7 days from the start day:

(i) the circumstances referred to in paragraph (b) remain in
existence; and

(i) ASIC has not been informed in writing of those
circumstances by the defendant, by another director of
the company or by the audit company.

Note: If the audited body is a public company or a registered scheme and the
notice under this subsection is not followed up by a notice under
subsection 327B(2C) (public company) or 331AAA(2C) (registered
scheme) within the period of 21 days (or a longer period that has been
approved by ASIC) from the day the notice under this subsection is
given, the audit appointment will be terminated at the end of that
period.

A person is not excused from informing ASIC under

subsection (5A) that the circumstances referred to in

paragraph (5A)(b) exist on the ground that the information might
tend to incriminate the person or expose the person to a penalty.

However, if the person is a natural person:

(a) the information; and

(b) the giving of the information;
are not admissible in evidence against the person in a criminal
proceeding, or any other proceeding for the recovery of a penalty,
other than proceedings for an offence based on the information
given being false or misleading.

If ASIC is given a notice under paragraph (5A)(e), ASIC must, as
soon as practicable after the notice is received, give a copy of the
notice to the audited body.

134

Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Financial reports and audit Chapter 2M
Appointment and removal of auditors Part 2M.4
Auditor independence Division 3

Section 324CG

Strict liability contravention of specific independence requirements
by director of audit company

(6) A person (the defendant) contravenes this subsection if:
(a) an audit company engages in audit activity at a particular
time; and
(b) arelevant item of the table in subsection 324CH(1) applies at
that time to a person or entity covered by subsection (9) of
this section; and

(c) the defendant is a director of the audit company at that time.

(7) For the purposes of an offence based on subsection (6), strict
liability applies to the physical elements of the offence specified in
paragraphs (6)(a) and (b).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (8) provides a defence.

(8) A person does not commit an offence because of a contravention of
subsection (6) in relation to audit activity engaged in by an audit
company at a particular time if the person has reasonable grounds
to believe that the audit company had in place at that time a quality
control system that provided reasonable assurance (taking into
account the size and nature of the audit practice of the audit
company) that the audit company and its employees complied with
the requirements of this Subdivision.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.

People and entities covered

(9) The following table sets out:
(a) the persons and entities covered by this subsection in relation
to audit activity engaged in by an audit company; and
(b) the items of the table in subsection 324CH(1) that are the
relevant items for each of those persons and entities:
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Audit company

Item For this person or entity... the relevant items
of the table in
subsection 324CH(
1) are...

1 the audit company 4
7
10 to 19

2 a service company or trust 4
acting for, or on behalf of, the 7
audit company, or another

. . . 10to 19
entity performing a similar
function
3 a director or senior manager of  1to 7
the audit company 9
15
4 a professional member of the 1to6
audit team conducting the audit g, 19
of the audited body
5 an immediate family member of 1 and 2
a professional member of the 10 to 19
audit team conducting the audit
of the audited body
6 a person who: 10 to 12
(a) is a non-audit services
provider; and
(b) does not satisfy the
maximum hours test in
subsection (10)
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Audit company

Item

For this person or entity...

the relevant items
of the table in
subsection 324CH(

1) are...

an immediate family member of

a person who:

(a) is a non-audit services
provider; and

(b) does not satisfy the
maximum hours test in
subsection (10)

10to 12

an entity that the audit company
(or a service company or trust
acting for, or on behalf of, the
audit company, or another
entity performing a similar
function) controls

a body corporate in which the
audit company (or a service
company or trust acting for, or
on behalf of, the audit
company, or another entity
performing a similar function)
has a substantial holding

15

10

an entity that an officer of the
audit company controls or a
body corporate in which an
officer of the audit company
has a substantial holding

11

a person who:

(a) is a former officer of the
audit company; and

(b) does not satisfy the
independence test in
subsection (11)

1 and 2
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Audit company

Item For this person or entity... the relevant items
of the table in
subsection 324CH(
1) are...

12 a person who: 1 and 2

(a) is a former professional
employee of the audit
company; and

(b) does not satisfy the

independence test in
subsection (11)

Maximum hours test

(10) A non-audit services provider satisfies the maximum hours test in
this subsection if:

(a) the number of hours for which the person provides services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the period to
which the audit relates does not exceed 10 hours; and

(b) the number of hours for which the person provided services
(other than services related to the conduct of an audit) to the
audited body on behalf of the auditor during the 12 months
immediately before the beginning of the period to which the
audit relates does not exceed 10 hours.

In a prosecution for an offence based on subsection (1), (2), (5) or
(6), the prosecution must prove that the non-audit services provider
did not satisfy the maximum hours test in this subsection.

Independence test

(11) A person satisfies the independence test in this subsection in
relation to an audit company if the person:
(a) does not influence the operations or financial policies of the
accounting and audit practice conducted by the audit
company; and
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(b)

(c)

(d)

(e)

does not participate, or appear to participate, in the business
or professional activities of the accounting and audit practice
conducted by the audit company; and

does not have any rights against the audit company in
relation to the accounting and audit practice conducted by the
audit company in relation to the termination of the person’s
former position as an officer of the audit company; and

has no financial arrangements with the audit company in
relation to the accounting and audit practice conducted by the
audit company, other than:

(i) an arrangement providing for regular payments of a
fixed pre-determined dollar amount which is not
dependent, directly or indirectly, on the revenues,
profits or earnings of the audit company; or

(i1) an arrangement providing for regular payments of a
dollar amount where the method of calculating the
dollar amount is fixed and is not dependent, directly or
indirectly, on the revenues, profits or earnings of the
audit company; and

without limiting paragraph (d), has no financial arrangement
with the audit company to receive a commission or similar
payment in relation to business generated by the person for
the accounting and audit practice conducted by the audit
company.

In a prosecution for an offence based on subsection (1), (2), (5) or
(6), the prosecution must prove that the person did not satisfy the
independence test in this subsection in relation to the audit
company.

(12) In applying subsection (11), disregard any rights that the person
has against the audit company by way of an indemnity for, or
contribution in relation to, liabilities incurred by the person when
the person was an officer or employee of the audit company.
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324CH Relevant relationships

Table of relevant relationships

(1) The following table lists the relationships between:
(a) aperson or a firm; and
(b) the audited body for an audit;

that are relevant for the purposes of sections 324CE, 324CF and
324CG:

Relevant relationships

Item This item applies to a person (or, if applicable, to a firm) at a
particular time if at that time the person (or firm)...

1 is an officer of the audited body

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

2 is an audit-critical employee of the audited body

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

3 is a partner of:
(a) an officer of the audited body; or
(b) an audit-critical employee of the audited body

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

4 is an employer of:
(a) an officer of the audited body; or
(b) an audit-critical employee of the audited body

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.
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Relevant relationships

Item This item applies to a person (or, if applicable, to a firm) at a
particular time if at that time the person (or firm)...

5 is an employee of:
(a) an officer of the audited body; or
(b) an audit-critical employee of the audited body

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

6 is a partner or employee of an employee of:
(a) an officer of the company; or
(b) an audit-critical employee of the company

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

7 provides remuneration to:
(a) an officer of the audited body; or
(b) an audit-critical employee of the audited body;
for acting as a consultant to the person

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

8 was an officer of the audited body at any time during:
(a) the period to which the audit relates; or
(b) the 12 months immediately preceding the beginning of the
period to which the audit relates; or
(c) the period during which the audit is being conducted or the
audit report is being prepared

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.
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Relevant relationships

Item

This item applies to a person (or, if applicable, to a firm) at a
particular time if at that time the person (or firm)...

was an audit-critical employee of the audited body at any time

during:

(a) the period to which the audit relates; or

(b) the 12 months immediately preceding the beginning of the
period to which the audit relates; or

(c) the period during which the audit is being conducted or the
audit report is being prepared

This item does not apply if the audited body is a small
proprietary company for the relevant financial year.

10

has an asset that is an investment in the audited body

11

has an asset that is a beneficial interest in an investment in the
audited body and has control over that asset

12

has an asset that is a beneficial interest in an investment in the
audited body that is a material interest

13

has an asset that is a material investment in an entity that has a
controlling interest in the audited body

14

has an asset that is a material beneficial interest in an investment
in an entity that has a controlling interest in the audited body

15

owes an amount to:

(a) the audited body; or

(b) a related body corporate; or

(c) an entity that the audited body controls;

unless the debt is disregarded under subsection (5), (SA) or (5B)

16

is owed an amount by:

(a) the audited body; or

(b) a related body corporate; or

(c) an entity that the audited body controls;

under a loan that is not disregarded under subsection (6) or (6A)

17

is liable under a guarantee of a loan made to:

(a) the audited body; or
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Relevant relationships

Item This item applies to a person (or, if applicable, to a firm) at a
particular time if at that time the person (or firm)...

(b) a related body corporate; or
(c) an entity that the audited body controls

19 is entitled to the benefit of a guarantee given by:
(a) the audited body; or
(b) a related body corporate; or
(c) an entity that the audited body controls

in relation to a loan unless the guarantee is disregarded under
subsection (8)

Applying table if audited body is registered scheme

(2) If the audited body is a registered scheme, apply the table in
subsection (1) as if:

(a) references to the audited body in items 1 to 9, and items 15 to
19, in the table were references to the responsible entity for
the registered scheme; and

(b) references to an interest in the audited body in items 10 to 12
in the table were references to an interest in either:

(i) the registered scheme; or
(i1) the responsible entity for the registered scheme; and

(c) references to an investment in an entity that has a controlling
interest in the audited body in items 13 and 14 of the table
were references to an investment in an entity that has a

controlling interest in the responsible entity for the registered
scheme.

Applying table if audited body is listed entity (other than registered
scheme)

(3) If the audited body is a listed entity (other than a registered
scheme), apply the table in subsection (1) as if references in the
table to the audited body included references to an associated entity
of the audited body.
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Note: See section SOAAA for the definition of associated entity.

Firm assets

(4) For the purpose of applying items 10 to 14 in the table in
subsection (1) to an audit firm, the firm is taken to have a particular
asset if the asset is one of the firm’s partnership assets.

Housing loan exception

(5) For the purposes of item 15 of the table in subsection (1), disregard
a debt owed by an individual to a body corporate or entity if:

(a) the body corporate or entity is:
(i) an Australian ADI; or
(i1) a body corporate registered under section 21 of the Life
Insurance Act 1995; and
(b) the debt arose because of a loan that the body corporate or
entity made to the person in the ordinary course of its
ordinary business; and
(c) the person used the amount of the loan to pay the whole or
part of the purchase price of premises that the person uses as
their principal place of residence.

Goods and services exception

(5A) For the purposes of item 15 of the table in subsection (1), disregard
a debt owed by a person or firm to a body corporate or entity if:

(a) the debt arises from the acquisition of goods or services
from:

(i) the audited body; or
(i1) an entity that the audited body controls; or
(ii1) a related body corporate; and

(b) the acquisition of goods and services was on the terms and
conditions that would normally apply to goods or services
acquired from the body, entity or related body corporate; and
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(c) the debt is owed on the terms and conditions that would
normally apply to a debt owing to the body, entity or related
body corporate; and

(d) the goods or services will be used by the person or firm:

(i) for the personal use of the person or firm; or
(i1) in the ordinary course of business of the person or firm.

Ordinary commercial loan exception

(5B) For the purposes of item 15 of the table in subsection (1), disregard
a debt owed under a loan that:

(a) is made or given in the ordinary course of business of:
(i) the audited body; or
(i1) the related body corporate; or
(iii) the controlled entity; and

(b) is made or given on the terms and conditions that would
normally apply to a loan made or given by the audited body,
the related body corporate or the controlled entity.

Loans by immediate family members in ordinary business dealing
with client

(6) For the purposes of item 16 of the table in subsection (1), disregard
a debt owed to a person by a body corporate or entity if:
(a) the item applies to the person because the person is an
immediate family member of:
(1) a professional member of the audit team conducting the
audit of the audited body; or
(i) a non-audit services provider; and
(b) the debt is incurred in the ordinary course of business of the
body corporate or entity.

(6A) For the purposes of item 16 in the table in subsection (1), disregard
an amount owed under a loan to a person or firm by the audited
body, a related body corporate or an entity that the audited body
controls if:

(a) the body, body corporate or entity is an Australian ADI; and
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(b) the amount is deposited in a basic deposit product (within the
meaning of section 761A) provided by the body, body
corporate or entity; and

(c) the amount was deposited, in the ordinary course of business
of the audited body, body corporate or entity, on the terms
and conditions that would normally apply to a basic deposit
product provided by the body, body corporate or entity.

Ordinary commercial guarantee exception

(8) For the purposes of item 19 of the table in subsection (1), disregard
any guarantee that:

(a) is made or given in the ordinary course of the business of:
(i) the audited body; or
(i1) the related body corporate; or
(iii) the controlled entity; and
(b) is made or given on the terms and conditions that would

normally apply to a guarantee made or given by the audited
body, the related body corporate or the controlled entity.

Future debts and liabilities

(8A) In this section:

(a) areference to a debt or amount that is owed by one entity to
another entity includes a reference to a debt or amount that
will (or may) be owed by the first entity to the other entity
under an existing agreement between the entities; and

(b) areference to a liability under a guarantee of a loan includes

a reference to a liability that will arise under the guarantee if
the loan is not repaid.

Relevant financial year
(9) In this section:

relevant financial year, in relation to audit activities undertaken in
relation to an audit or review of a financial report for a financial
year or an audit or review of a financial report for a half-year in a
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financial year, means the financial year immediately before that
financial year.

324CI Special rule for retiring partners of audit firms and retiring
directors of authorised audit companies

A person contravenes this section if:
(a) the person ceases to be:
(i) a member of an audit firm; or
(i1) a director of an audit company;
at a particular time (the departure time); and
(b) at any time before the departure time, the audit firm or audit
company has engaged in an audit of an audited body; and
(c) the person was a professional member of the audit team for
the audit; and
(d) within the period of 2 years starting on the date the report
under section 308 or 309 was made on the latest audit to
which paragraphs (b) and (c) apply, the person becomes, or
continues to be, an officer of the audited body; and
(e) the audited body is not a small proprietary company for the
most recently ended financial year.
If the audited body is a listed entity (other than a registered
scheme), apply paragraph (d) as if references in that paragraph to
the audited body included references to a related body corporate of
the audited body.

324CJ Special rule for retiring professional member of audit
company

A person contravenes this section if:

(a) the person who is not a director of an audit company ceases
to be a professional employee of the audit company at a
particular time (the departure time); and

(b) at any time before the departure time, the audit company has
engaged in an audit of an audited body; and
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(c) the person was a lead auditor or review auditor for the audit;
and
(d) within the period of 2 years starting on the date the report
under section 308 or 309 was made on the latest audit to
which paragraphs (b) and (c) apply, the person becomes, or
continues to be, an officer of the audited body; and
(e) the audited body is not a small proprietary company for the
most recently ended financial year.
If the audited body is a listed entity (other than a registered
scheme), apply paragraph (d) as if references in that paragraph to
the audited body included references to a related body corporate of
the audited body.

324CK Multiple former audit firm partners or audit company
directors

A person contravenes this section if:
(a) an audit firm, or audit company, is an auditor of an audited
body for a financial year; and
(b) the person has at any time been a member of the audit firm or
a director of the audit company; and
(c) the person becomes an officer of the audited body within a
period of 5 years after the person ceased (or last ceased) to be
a member of the audit firm or a director of the audit company
(as the case may be); and
(d) at the time when paragraph (c) is satisfied another person
who is or who also has at any time been a member of the
audit firm, or a director of the audit company, at a time when
the audit firm, or audit company, undertook an audit of the
audited body is also an officer of the audited body; and
(e) the audited body is not a small proprietary company for the
most recently ended financial year.
If the audited body is a listed entity (other than a registered
scheme), apply paragraphs (c¢) and (d) as if references in those
paragraphs to the audited body included references to a related
body corporate of the audited body.
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Subdivision C—Common provisions

324CL People who are regarded as officers of a company for the
purposes of this Division

(1) For the purposes of this Division, a person is taken to be an officer
of a company if:
(a) the person is an officer of:
(1) arelated body corporate; or
(ii) an entity that the company controls; or

b) the person has, at any time within the immediately precedin
p y yp g
period of 12 months, been an officer or promoter of:

(i) the company; or
(ii) arelated body corporate; or
(iii) an entity that the company controlled at that time.

(2) Paragraph (b) does not apply if ASIC directs that it does not apply
in relation to the person in relation to the company. ASIC may give
the direction only if ASIC thinks that it is appropriate to do so in
the circumstances of the case.

(3) For the purposes of this Division, a person is not taken to be an
officer of a company by reason only of being, or having been, the
liquidator of:

(a) the company; or
(b) arelated body corporate; or
(c) an entity that the company controls or has controlled.

(4) For the purposes of this Division, a person is not taken to be an
officer of a company merely because of one or more of the
following:

(a) having been appointed as auditor of:
(1) the company; or
(i1) a related body corporate; or
(iii) an entity that the company controls or has controlled;
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(b) having been appointed, for any purpose relating to taxation,
as public officer of:

(1) abody corporate; or
(i) an unincorporated body; or
(iii) a trust estate;

(c) being or having been authorised to accept service of process
or notices on behalf of:

(i) the company; or
(ii) arelated body corporate; or
(ii) an entity that the company controls or has controlled.
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Division 4—Deliberately disqualifying auditor
324CM Deliberately disqualifying auditor

Individual auditor

(1) An individual contravenes this subsection if:

(a) the individual is appointed auditor of a company or registered
scheme; and

(b) while the appointment continues, the individual brings about
a state of affairs; and

(c) the individual cannot, while that state of affairs continues, act
as auditor of the company or scheme without contravening
Division 2 or 3.

Audit firm

(2) A member of a firm contravenes this subsection if:

(a) the firm is appointed auditor of a company or a registered
scheme; and

(b) while the appointment continues, the member brings about a
state of affairs; and

(c) the firm cannot, while that state of affairs continues, act as
auditor of the company or scheme without a person
contravening Division 2 or 3.

Audit company

(3) A person who is:
(a) a member of a company; or
(b) a director of a company; or
(c) alead auditor in relation to an audit conducted by a
company;
contravenes this subsection if:

(d) the company is appointed auditor of a company or a
registered scheme; and
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(e) while the appointment continues, the person brings about a
state of affairs; and

(f) the company cannot, while that state of affairs continues, act
as auditor of the company or scheme without contravening
Division 2 or 3.
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Division 5—Auditor rotation for listed companies

324DA Limited term for eligibility to play significant role in audit of
a listed company or listed registered scheme

(1) If an individual plays a significant role in the audit of a listed
company or listed registered scheme for 5 successive financial
years (the extended audit involvement period), the individual is
not eligible to play a significant role in the audit of the company or
the scheme for a later financial year (the subsequent financial
year) unless:

(a) the individual has not played a significant role in the audit of
the company or the scheme for at least 2 successive financial
years (the intervening financial years); and

(b) the intervening financial years:
(1) commence after the end of the extended audit
involvement period; and
(i) end before the beginning of the subsequent financial
year.

Note: Play a significant role in an audit is defined in section 9.

(2) An individual is not eligible to play a significant role in the audit of
a listed company or listed registered scheme for a financial year if,
were the individual to do so, the individual would play a significant
role in the audit of the company or scheme for more than 5 out of 7
successive financial years.

(3) For the purposes of subsection (2), disregard an individual’s
playing of a significant role in the audit of a company or scheme
for a financial year if:

(a) either:

(i) the directors of the company or scheme grant an
approval under section 324DAA in relation to the
individual; or

(i) ASIC makes a declaration under paragraph 342A(1)(a)
in relation to the individual; and
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(b) because of the approval or the declaration, subsection (1) of
this section does not operate to make the individual not
eligible to play a significant role in the audit of the company
or scheme for that financial year.

324DAA Directors may extend eligibility term

(1) Subject to section 324DAB, the directors of a listed company, or of
a listed registered scheme, may, by resolution, grant an approval
for an individual to play a significant role in the audit of the
company or scheme for not more than 2 successive financial years
in addition to the 5 successive financial years mentioned in
subsection 324DA(1).

(2) The approval must be granted before the end of those 5 successive
financial years.

(3) If the directors grant the approval, subsection 324DA(1) applies to
the individual, in relation to the audit of the company or scheme, as
if the references in that subsection to 5 successive financial years
were references to:

(a) if the approval is for one additional successive financial
year—o6 successive financial years; or

(b) if the approval is for an additional 2 successive financial
years—7 successive financial years.

(4) If the directors grant the approval for one successive financial year,
the directors may, by resolution before the end of that year, grant
an approval for an additional successive year.

(5) If the directors grant the approval for the additional successive
year, subsection 324DA(1) applies to the individual, in relation to
the audit of the company or scheme, as if the references in that
subsection to 5 successive financial years were references to 7
successive financial years.
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324DAB Requirements for directors to approve extension of
eligibility term

Requirements if company or scheme has audit committee

(1) If alisted company, or the responsible entity of a listed registered
scheme, has an audit committee:

(a) an approval under section 324DAA must not be granted
unless it is in accordance with a recommendation provided
by the audit committee; and

(b) the resolution granting the approval must set out the reasons
why the audit committee is satisfied as mentioned in
paragraph (2)(d) of this section.

Note: Directors are not required to grant an approval merely because the
audit committee has recommended that an approval be granted.

(2) An approval is taken to be made in accordance with a
recommendation provided by the audit committee only if:

(a) the approval is consistent with the audit committee’s
recommendation; and

(b) the recommendation is endorsed by a resolution passed by
the members of the audit committee; and

(c) the recommendation is in writing signed by a member of the
audit committee on behalf of the audit committee and given
to the directors of the company or scheme; and

(d) the recommendation states that the audit committee is
satisfied that the approval:

(1) is consistent with maintaining the quality of the audit
provided to the company or scheme; and

(i) would not give rise to a conflict of interest situation (as
defined in section 324CD);

and sets out the reasons why the committee is so satisfied.

Requirements if company or scheme does not have audit committee

(3) Ifalisted company, or the responsible entity of a listed registered
scheme, does not have an audit committee:
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(a) an approval under section 324DAA must not be granted
unless the directors of the company or scheme are satisfied
that the approval:

(i) is consistent with maintaining the quality of the audit
provided to the company or scheme; and

(i) would not give rise to a conflict of interest situation (as
defined in section 324CD); and

(b) the resolution granting the approval must set out the reasons
why the directors are so satisfied.

Auditor must have agreed to extension

(4) The directors of a listed company, or of a listed registered scheme,
must not grant an approval under section 324DAA unless:

(a) if the individual to whom the approval relates does not act on
behalf of an audit firm or company—the individual agrees, in
writing, to the approval being granted; or

(b) if the individual to whom the approval relates acts on behalf
of an audit firm or company—the audit firm or company on
whose behalf the individual acts agrees, in writing, to the
approval being granted.

324DAC Notifications about approval to extend eligibility term

If the directors of a listed company, or of a listed registered
scheme, grant an approval under section 324DAA, the directors
must, within 14 days of granting the approval:
(a) lodge a copy of the resolution granting the approval with
ASIC; and
(b) give a copy of the resolution to:

(i) if the individual to whom the approval relates does not
act on behalf of an audit firm or company—the
individual; and

(i1) if the individual to whom the approval relates acts on
behalf of an audit firm or company—the audit firm or
company on whose behalf the individual acts.
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Note: Details of the approval, and the reasons for the approval, must be
included in the directors’ report under section 300.

324DAD Approval ineffective unless it complies with requirements

A purported grant of approval under section 324DAA is ineffective
unless the requirements of sections 324DAA, 324DAB and
324DAC are complied with in relation to the approval.

324DB Individual’s rotation obligation

An individual contravenes this section if the individual:

(a) plays a significant role in the audit of a listed company or
listed registered scheme for a financial year; and

(b) is not eligible to play that role.

324DC Audit firm’s rotation obligation

Contraventions by members of audit firm

(1) A person (the defendant) contravenes this subsection if:

(a) an audit firm consents to act as a listed company’s or listed
registered scheme’s auditor for a financial year; and

(b) an individual acts, on behalf of the firm, as a lead or review
auditor in relation to the audit of the company’s or scheme’s
financial report for that financial year; and

(c) the individual is not eligible to play a significant role in the
audit of the company or scheme for that financial year; and

(d) the defendant is a member of the firm; and

(e) the defendant is not the individual and is or becomes aware
that the individual is not eligible to play that role; and

(f) the defendant fails to take the necessary steps, as soon as
possible after the defendant becomes aware that the
individual is not eligible to play that role, either:

(1) to ensure that the audit firm resigns as auditor of the
company or scheme; or
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(i1) to ensure that the individual ceases to act, on behalf of
the audit firm, as a lead or review auditor in relation to
the audit of the company or scheme for that financial
year.

(2) A person (the defendant) contravenes this subsection if:

(a) an audit firm consents to act as a listed company’s or listed
registered scheme’s auditor for a financial year; and

(b) an individual acts, on behalf of the firm, as a lead or review
auditor in relation to the audit of the company’s or scheme’s
financial report for that financial year; and

(c) the individual is not eligible to play a significant role in the
audit of the company or scheme for that financial year:

(i) because of section 324DAD; or
(ii) for any other reason; and
(d) the defendant is a member of the firm.

(3) For the purposes of an offence based on subsection (2), strict
liability applies to the physical elements of the offence specified in
paragraphs (2)(a) and (b) and subparagraph (2)(c)(ii).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (4) provides a defence.

(4) A person does not commit an offence because of a contravention of
subsection (2) in relation to an individual acting as lead or review
auditor on behalf of an audit firm at a particular time if the person
has reasonable grounds to believe that the audit firm had in place at
that time a quality control system that provided reasonable
assurance (taking into account the size and nature of the audit
practice of the audit firm) that the audit firm and its employees
complied with the requirements of this Division.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.
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324DD Audit company’s rotation obligation

Contravention by audit company

(1) An audit company contravenes this subsection if:
(a) the audit company consents to act as a listed company’s or
listed registered scheme’s auditor for a financial year; and
(b) an individual acts, on behalf of the audit company, as a lead
or review auditor in relation to the audit of the company’s or
scheme’s financial report for that financial year; and
(c) the individual is not eligible to play a significant role in the
audit of the company or scheme for that financial year; and
(d) a director of the audit company (other than the individual) is
aware that the individual is not eligible to play that role; and
(e) the audit company fails to take the necessary steps, as soon as
possible after the director becomes aware that the individual
is not eligible to play that role, either:
(i) to resign as auditor of the company or scheme; or
(i1) to ensure that the individual ceases to act, on behalf of
the audit company, as a lead or review auditor in
relation to the audit of the company or scheme for that
financial year.

Contraventions by directors of audit company

(2) A person (the defendant) contravenes this subsection if:

(a) an audit company consents to act as a listed company’s or
listed registered scheme’s auditor for a financial year; and

(b) an individual acts, on behalf of the audit company, as a lead
or review auditor in relation to the audit of the company’s or
scheme’s financial report for that financial year; and

(c) the individual is not eligible to play a significant role in the
audit of the company or scheme for that financial year; and

(d) the defendant is a director of the audit company; and

(e) the defendant is not the individual and is or becomes aware
that the individual is not eligible to play that role; and
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(f) the defendant fails to take the necessary steps, as soon as
possible after the defendant becomes aware that the
individual is not eligible to play that role, either:

(i) to ensure that the audit company resigns as auditor of
the company or scheme; or

(i1) to ensure that the individual ceases to act, on behalf of
the audit company, as a lead or review auditor in
relation to the audit of the company or scheme for that
financial year.

(3) A person (the defendant) contravenes this subsection if:

(a) an audit company consents to act as a listed company’s or
listed registered scheme’s auditor for a financial year; and

(b) an individual acts, on behalf of the audit company, as a lead
or review auditor in relation to the audit of the company’s or
scheme’s financial report for that financial year; and

(c) the individual is not eligible to play a significant role in the
audit of the company or scheme for that financial year:

(i) because of section 324DAD; or
(ii) for any other reason; and
(d) the defendant is a director of the audit company.

(4) For the purposes of an offence based on subsection (3), strict
liability applies to the physical elements of the offence specified in
paragraphs (3)(a) and (b) and subparagraph (3)(c)(ii).

Note 1: For strict liability, see section 6.1 of the Criminal Code.

Note 2: Subsection (5) provides a defence.
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(5) A person does not commit an offence because of a contravention of
subsection (3) in relation to an individual acting as lead or review
auditor on behalf of an audit company at a particular time if the
person has reasonable grounds to believe that the audit company
had in place at that time a quality control system that provided
reasonable assurance (taking into account the size and nature of the
audit practice of the audit company) that the audit company and its
employees complied with the requirements of this Division.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection, see subsection 13.3(3) of the Criminal Code.
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Division 6—Appointment, removal and fees of auditors for
companies

Subdivision A—Appointment of company auditors

325 Appointment of auditor by proprietary company

The directors of a proprietary company may appoint an auditor for
the company if an auditor has not been appointed by the company
in general meeting.

327A Public company auditor (initial appointment of auditor)

(1) The directors of a public company must appoint an auditor of the
company within 1 month after the day on which a company is
registered as a company unless the company at a general meeting
has appointed an auditor.

(2) Subject to this Part, an auditor appointed under subsection (1)
holds office until the company’s first AGM.

(3) A director of a company must take all reasonable steps to comply
with, or to secure compliance with, subsection (1).

327B Public company auditor (annual appointments at AGMs to fill
vacancies)

(1) A public company must:
(a) appoint an auditor of the company at its first AGM; and

(b) appoint an auditor of the company to fill any vacancy in the
office of auditor at each subsequent AGM.

(2) An auditor appointed under subsection (1) holds office until the
auditor:
(a) dies; or
(b) is removed, or resigns, from office in accordance with
section 329; or
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(c) ceases to be capable of acting as auditor because of
Division 2 of this Part; or

(d) ceases to be auditor under subsection (2A), (2B) or (2C).

(2A) An individual auditor ceases to be auditor of a company under this
subsection if:

(a) on a particular day (the start day), the individual auditor:

(1) informs ASIC of a conflict of interest situation in
relation to the company under subsection 324CA(1A);
or

(i1) informs ASIC of particular circumstances in relation to

the company under subsection 324CE(1A); and
(b) the individual auditor does not give ASIC a notice, before the

notification day (see subsection (2D)), that that conflict of
interest situation has, or those circumstances have, ceased to
exist before the end of the period (the remedial period) of 21
days, or such longer period as ASIC approves in writing,
from the start day.

(2B) An audit firm ceases to be auditor of a company under this
subsection if:
(a) on a particular day (the start day), ASIC is:
(i) informed of a conflict of interest situation in relation to
the company under subsection 324CB(1A); or
(i1) informed of particular circumstances in relation to the
company under subsection 324CF(1A); and
(b) ASIC has not been given a notice on behalf of the audit firm,
before the notification day (see subsection (2D)), that that
conflict of interest situation has, or those circumstances have,
ceased to exist before the end of the period (the remedial
period) of 21 days, or such longer period as ASIC approves
in writing, from the start day.

(2C) An audit company ceases to be auditor of a company under this
subsection if:

(a) on a particular day (the start day), ASIC is:
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(1) informed of a conflict of interest situation in relation to
the company under subsection 324CB(1A) or
324CC(1A); or

(i1) informed of particular circumstances in relation to the
company under subsection 324CF(1A) or 324CG(1A)
or (5A); and

(b) ASIC has not been given a notice on behalf of the audit
company, before the notification day (see subsection (2D)),
that that conflict of interest situation has, or those
circumstances have, ceased to exist before the end of the
period (the remedial period) of 21 days, or such longer
period as ASIC approves in writing, from the start day.

(2D) The notification day is:
(a) the last day of the remedial period; or

(b) such later day as ASIC approves in writing (whether before
or after the remedial period ends).

(3) A director of a company must take all reasonable steps to comply
with, or to secure compliance with, subsection (1).

(4) If an audit firm ceases to be the auditor of a company under
subsection (2) at a particular time, each member of the firm who:

(a) is taken to have been appointed as an auditor of the company
under subsection 324AB(1) or 324AC(4); and

(b) is an auditor of the company immediately before that time;
ceases to be an auditor of the company at that time.

327C Public company auditor (appointment to fill casual vacancy)

(1) If:
(a) a vacancy occurs in the office of auditor of a public
company; and
(b) the vacancy is not caused by the removal of an auditor from
office; and
(c) there is no surviving or continuing auditor of the company;
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the directors must, within 1 month after the vacancy occurs,
appoint an auditor to fill the vacancy unless the company at a
general meeting has appointed an auditor to fill the vacancy.

(2) An auditor appointed under subsection (1) holds office, subject to
this Part, until the company’s next AGM.

(3) A director of a public company must take all reasonable steps to
comply with, or to secure compliance with, subsection (1).

327D Appointment to replace auditor removed from office

(1) This section deals with the situation in which an auditor of a
company is removed from office at a general meeting in
accordance with section 329.

(2) The company may at that general meeting (without adjournment),
by special resolution immediately appoint an individual, firm or
company as auditor of the company if a copy of the notice of
nomination has been sent to the individual, firm or company under
subsection 328B(3).

(3) If a special resolution under subsection (2):
(a) is not passed; or
(b) could not be passed merely because a copy of the notice of
nomination has not been sent to an individual, firm or
company under subsection 328B(3);

the general meeting may be adjourned and the company may, at the
adjourned meeting, by ordinary resolution appoint an individual,
firm or company as auditor of the company if:

(c) a member of the company gives the company notice of the
nomination of the individual, firm or company for
appointment as auditor; and

(d) the company receives the notice at least 14 clear days before
the day to which the meeting is adjourned.

(4) The day to which the meeting is adjourned must be:
(a) not earlier than 20 days after the day of the meeting; and

Corporations Act 2001 165

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Chapter 2M Financial reports and audit
Part 2M.4 Appointment and removal of auditors
Division 6 Appointment, removal and fees of auditors for companies

Section 327E

)

(b) not later than 30 days after the day of the meeting.

Subject to this Part, an auditor appointed under subsection (2) or
(3) holds office until the company’s next AGM.

327E ASIC may appoint public company auditor if auditor removed

(1

2

)

“4)

)

(6)

but not replaced

This section deals with the situation in which a public company
fails to appoint an auditor under subsection 327D(2) or (3). The
failure is referred to as the auditor replacement failure.

The company must give ASIC written notice of the auditor
replacement failure within the period of 7 days commencing on the
day of the auditor replacement failure (the notification period).

If the company gives ASIC the notice required by subsection (2),
ASIC must appoint an auditor of the company as soon as
practicable after receiving the notice. This subsection has effect
subject to section 327G.

If the company does not give ASIC the notice required by
subsection (2), ASIC may appoint an auditor of the company at any
time:

(a) after the end of the notification period; and

(b) before ASIC receives notice of the auditor replacement
failure from the company.

This subsection has effect subject to section 327G.

If the company:
(a) does not give ASIC the notice required by subsection (2); and

(b) gives ASIC notice of the auditor replacement failure after the
end of the notification period;

ASIC must appoint an auditor of the company as soon as

practicable after receiving the notice. This subsection has effect
subject to section 327G.

Subject to this Part, an auditor appointed under this section holds
office until the company’s next AGM.
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327F ASIC’s general power to appoint public company auditor

(1) ASIC may appoint an auditor of a public company if:
(a) the company does not appoint an auditor when required by
this Act to do so; and
(b) a member of the company applies to ASIC in writing for the
appointment of an auditor under this section.
This subsection has effect subject to section 327G.

(2) An individual, firm or company appointed as auditor of a company
under subsection (1) holds office, subject to this Part, until the next
AGM of the company.

327G Restrictions on ASIC’s powers to appoint public company
auditor

(1) ASIC may appoint an individual, firm or company as auditor of a
company under section 327E or 327F only if the individual, firm or
company consents to being appointed.

(2) ASIC must not appoint an auditor of a company under
section 327E or 327F if:
(a) there is another auditor of the company (the continuing
auditor); and
(b) ASIC is satisfied that the continuing auditor is able to carry
out the responsibilities of auditor alone; and
(c) the continuing auditor agrees to continue as auditor.

(3) ASIC must not appoint an auditor of a company under
section 327E or 327F if:

(a) the company does not give ASIC the notice required by
subsection 327E(2) before the end of the notification period;
and

(b) ASIC has already appointed an auditor of the company under
section 327E after the end of the notification period.
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327H Effect on appointment of public company auditor of company
beginning to be controlled by a corporation

An auditor of a public company that begins to be controlled by a
corporation:

(a) must retire at the AGM of the company next held after the
company begins to be controlled by the corporation unless
the auditor vacates that office before then; and

(b) is, subject to this Part, eligible for re-appointment.

This section has effect notwithstanding subsection 327B(2).

3271 Remaining auditors may act during vacancy

While a vacancy in the office of auditor of a company continues,
the surviving or continuing auditor or auditors (if any) may act as
auditors of the company.

328A Auditor’s consent to appointment

(1) A company, the directors of a company or the responsible entity of
a registered scheme must not appoint an individual, firm or
company as auditor of the company unless that individual, firm or
company:

(a) has consented, before the appointment, to act as auditor; and
(b) has not withdrawn that consent before the appointment is
made.
For the purposes of this section, a consent, or the withdrawal of a
consent, must be given by written notice to the company, the
directors or the responsible entity of the scheme.

(2) A notice under subsection (1) given by a firm must be signed by a
member of the firm who is a registered company auditor both:

(a) in the firm name; and
(b) in his or her own name.

(3) A notice under subsection (1) given by a company must be signed
by a director or senior manager of the company both:
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(a) in the company’s name; and
(b) in his or her own name.

(4) If a company, the directors of a company or the responsible entity
of a registered scheme appoints an individual, firm or company as
auditor of a company in contravention of subsection (1):

(a) the purported appointment does not have any effect; and

(b) the company or responsible entity, and any officer of the
company or responsible entity who is in default, are each
guilty of an offence.

Note: An officer of a company, or of a responsible entity, is in default if the
officer is involved in the contravention of subsection (1) by the
company, the company’s directors or the entity (see section 83).
Section 79 defines involved.

328B Nomination of auditor

(1) Subject to this section, a company may appoint an individual, firm
or company as auditor of the company at its AGM only if a
member of the company gives the company written notice of the
nomination of the individual, firm or company for appointment as
auditor:

(a) before the meeting was convened; or
(b) not less than 21 days before the meeting.

This subsection does not apply if an auditor is removed from office
at the AGM.

(2) If a company purports to appoint an individual, firm or company as
auditor of the company in contravention of subsection (1):
(a) the purported appointment is of no effect; and
(b) the company and any officer of the company who is in
default are each guilty of an offence.
Note: An officer of a company is in default if the officer is involved in the

company’s contravention of subsection (1) (see section 83).
Section 79 defines involved.
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(3) If a member gives a company notice of the nomination of an
individual, firm or company for appointment as auditor of the
company, the company must send a copy of the notice to:

(a) each individual, firm or company nominated; and
(b) each auditor of the company; and
(c) each person entitled to receive notice of general meetings of
the company.
This is so whether the appointment is to be made at a meeting or an
adjourned meeting referred to in section 327D or at an AGM.

(4) The copy of the notice of nomination must be sent:
(a) not less than 7 days before the meeting; or
(b) at the time notice of the meeting is given.

Subdivision B—Removal and resignation of company auditors

329 Removal and resignation of auditors

(1) An auditor of a company may be removed from office by
resolution of the company at a general meeting of which notice
under subsection (1A) has been given, but not otherwise.

(1A) Notice of intention to move the resolution must be given to the
company at least 2 months before the meeting is to be held.
However, if the company calls a meeting after the notice of
intention is given under this subsection, the meeting may pass the
resolution even though the meeting is held less than 2 months after
the notice of intention is given.

Note: Short notice of the meeting cannot be given for this resolution (see
subsection 249H(4)).

(2) Where notice under subsection (1A) of a resolution to remove an
auditor is received by a company, it must as soon as possible send
a copy of the notice to the auditor and lodge a copy of the notice.

(3) Within 7 days after receiving a copy of the notice, the auditor may
make representations in writing, not exceeding a reasonable length,
to the company and request that, before the meeting at which the
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resolution is to be considered, a copy of the representations be sent
by the company at its expense to every member of the company to
whom notice of the meeting is sent.

(4) Unless ASIC on the application of the company otherwise orders,
the company must send a copy of the representations in accordance
with the auditor’s request, and the auditor may, without prejudice
to his or her right to be heard orally or, where a firm is the auditor,
to have a member of the firm heard orally on its behalf, require that
the representations be read out at the meeting.

(5) An auditor of a company may, by notice in writing given to the
company, resign as auditor of the company if:

(a) the auditor has, by notice in writing given to ASIC, applied
for consent to the resignation and stated the reasons for the
application and, at or about the same time as the notice was
given to ASIC, notified the company in writing of the
application to ASIC; and

(b) the consent of ASIC has been given.

(6) ASIC must, as soon as practicable after receiving a notice from an
auditor under subsection (5), notify the auditor and the company
whether it consents to the resignation of the auditor.

(7) A statement made by an auditor in an application to ASIC under
subsection (5) or in answer to an inquiry by ASIC relating to the
reasons for the application:

(a) is not admissible in evidence in any civil or criminal
proceedings against the auditor; and
(b) may not be made the ground of a prosecution, action or suit
against the auditor;
and a certificate by ASIC that the statement was made in the
application or in the answer to the inquiry by ASIC is conclusive
evidence that the statement was so made.

(8) Subject to subsection (9), the resignation of an auditor takes effect:

(a) on the day (if any) specified for the purpose in the notice of
resignation; or
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(b) on the day on which ASIC gives its consent to the
resignation; or
(c) on the day (if any) fixed by ASIC for the purpose;
whichever last occurs.

(9) The resignation of an auditor of a proprietary company or a small
company limited by guarantee does not require the consent of
ASIC under subsection (5), and takes effect:

(a) on the day (if any) specified for the purpose in the notice of
resignation; or

(b) on the day on which the notice is received by the company;
whichever is the later.

(10) Where on the retirement or withdrawal from a firm of a member
the firm will no longer be capable, by reason of the provisions of
subparagraph 324BB(1)(b)(i) or (2)(b)(i) of acting as auditor of a
company, the member so retiring or withdrawing is (if not
disqualified from acting as auditor of the company) taken to be the
auditor of the company until he or she obtains the consent of ASIC
to his or her retirement or withdrawal.

(11) Within 14 days after:
(a) the removal from office of an auditor of a company; or
(b) the receipt of a notice of resignation from an auditor of a
company;
the company must:

(c) lodge with ASIC a notice of the removal or resignation in the
prescribed form; and

(d) where there is a trustee for the holders of debentures of the
company—give to the trustee a copy of the notice lodged
with ASIC.

330 Effect of winding up on office of auditor

An auditor of a company ceases to hold office if:

(a) aspecial resolution is passed for the voluntary winding up of
the company; or
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(b) in a case to which paragraph (a) does not apply—an order is
made by the Court for the winding up of the company.

Subdivision C—Company auditors’ fees and expenses

331 Fees and expenses of auditors

The reasonable fees and expenses of an auditor of a company are

payable by the company.
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Division 7—Appointment, removal and fees of auditors for
registered schemes

Subdivision A—Appointment of registered scheme auditors

331AAA Registered scheme auditor (initial appointment of auditor)

(1) The responsible entity of a registered scheme must appoint an
auditor of the registered scheme within 1 month after the day on
which the scheme is registered.

(2) An auditor appointed under subsection (1) holds office until the
auditor:

(a) dies; or
(b) is removed, or resigns, from office in accordance with
section 331AC; or

(c) ceases to be capable of acting as an auditor because of
Division 2 of this Part; or

(d) ceases to be auditor under subsection (2A), (2B) or (2C).

(2A) An individual auditor ceases to be auditor of a registered scheme
under this subsection if:

(a) on a particular day (the start day), the individual auditor:
(1) informs ASIC of a conflict of interest situation in
relation to the scheme under subsection 324CA(1A); or
(i1) informs ASIC of particular circumstances in relation to
the scheme under subsection 324CE(1A); and
(b) the individual auditor does not give ASIC a notice, before the
notification day (see subsection (2D)), that that conflict of
interest situation has, or those circumstances have, ceased to
exist before the end of the period (the remedial period) of 21
days, or such longer period as ASIC approves in writing,
from the start day.

(2B) An audit firm ceases to be auditor of a registered scheme under this
subsection if:
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(a) on a particular day (the start day), ASIC is:

(1) informed of a conflict of interest situation in relation to
the scheme under subsection 324CB(1A); or
(i) informed of particular circumstances in relation to the
scheme under subsection 324CF(1A); and
(b) ASIC has not been given a notice on behalf of the audit firm,
before the notification day (see subsection (2D)), that that
conflict of interest situation has, or those circumstances have,
ceased to exist before the end of the period (the remedial
period) of 21 days, or such longer period as ASIC approves
in writing, from the start day.

(2C) An audit company ceases to be auditor of a registered scheme
under this subsection if:

(a) on a particular day (the start day), ASIC is:

(1) informed of a conflict of interest situation in relation to
the scheme under subsection 324CB(1A) or
324CC(1A); or

(i1) informed of particular circumstances in relation to the
scheme under subsection 324CF(1A) or 324CG(1A) or
(5A); and
(b) ASIC has not been given a notice on behalf of the audit
company, before the notification day (see subsection (2D)),
that that conflict of interest situation has, or those
circumstances have, ceased to exist before the end of the
period (the remedial period) of 21 days, or such longer
period as ASIC approves in writing, from the start day.

(2D) The notification day is:
(a) the last day of the remedial period; or

(b) such later day as ASIC approves in writing (whether before
or after the remedial period ends).

(3) A director of the responsible entity of a registered scheme must
take all reasonable steps to secure compliance with subsection (1).
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(4) If an audit firm ceases to be the auditor of a registered scheme
under subsection (2) at a particular time, each member of the firm
who:

(a) is taken to have been appointed as an auditor of the scheme
under subsection 324AB(1) or 324AC(4); and

(b) is an auditor of the scheme immediately before that time;
ceases to be an auditor of the scheme at that time.

331AAB Registered scheme auditor (appointment to fill vacancy)

(1) If:
(a) a vacancy occurs in the office of auditor of a registered
scheme; and
(b) there is no surviving or continuing auditor of the scheme;
the responsible entity must, within 1 month after the vacancy
occurs, appoint an auditor to fill the vacancy.

(2) A director of the responsible entity of a registered scheme must
take all reasonable steps to secure compliance with subsection (1).

331AAC ASIC’s power to appoint registered scheme auditor

(1) ASIC may appoint an auditor of a registered scheme if:
(a) the responsible entity of the scheme does not appoint an
auditor when required by this Act to do so; and

(b) a member of the scheme applies to ASIC in writing for the
appointment of an auditor under this section.

(2) ASIC may only appoint an individual, firm or company as auditor
under subsection (1) if the individual, firm or company consents to
being appointed.

331AAD Remaining auditors may act during vacancy

While a vacancy in the office of auditor of a registered scheme
continues, the surviving or continuing auditor or auditors (if any)
may act as auditors of the company.
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Subdivision B—Removal and resignation of registered scheme
auditors

331AC Removal and resignation of auditors

(1) The responsible entity of a registered scheme may, with ASIC’s
consent, remove the auditor of the scheme from office.

(2) An auditor of a registered scheme may, by notice in writing given
to the responsible entity, resign as auditor of the scheme if:
(a) the auditor:

(1) has, by notice in writing given to ASIC, applied for
consent to the resignation and stated the reasons for the
application; and

(ii) has, at or about the same time as giving the notice to
ASIC, given the responsible entity notice in writing of
the application to ASIC; and

(b) ASIC has given its consent.

(3) As soon as practicable after ASIC receives a notice from an auditor
under subsection (2), ASIC must notify the auditor, and the
responsible entity of the registered scheme, whether it consents to
the resignation.

(4) A statement made by an auditor in an application to ASIC under
subsection (2) or in answer to an inquiry by ASIC relating to the
reasons for the application:

(a) is not admissible in evidence in any civil or criminal
proceedings against the auditor; and
(b) must not be made the ground of a prosecution, action or suit
against the auditor.
A certificate by the ASIC that the statement was made in the
application or in answer to the inquiry by ASIC is conclusive
evidence that the statement was so made.

(5) The resignation of an auditor takes effect:

(a) on the day (if any) specified for the purpose in the notice of
resignation; or
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(b) on the day on which ASIC gives its consent to the
resignation; or

(c) on the day (if any) fixed by ASIC for the purpose;
whichever occurs last.

(6) If, on the retirement or withdrawal of a member of a firm, the firm
will no longer be capable of acting as auditor of a registered
scheme because of subparagraph 324BB(1)(b)(i) or (2)(b)(i), the
member is (if not disqualified from acting as auditor of the
scheme) taken to be the auditor of the scheme until he or she
obtains the consent of ASIC to his or her retirement or withdrawal.

(7) Within 14 days after:
(a) the removal from office of an auditor of a registered scheme;
or
(b) the receipt of a notice of resignation from an auditor of a
registered scheme;
the responsible entity must lodge with ASIC a notice of the
removal or resignation in the prescribed form.

331AD Effect of winding up on office of auditor

An auditor of a registered scheme ceases to hold office if:

(a) the scheme’s constitution provides that the scheme is to be
wound up at a specified time, in specified circumstances or
on the happening of a specified event, and that time is
reached, those circumstances occur or that event occurs; or

(b) the members pass a resolution directing the responsible entity
to wind up the scheme; or

(c) the Court makes an order directing the responsible entity to
wind up the scheme; or

(d) the members pass a resolution to remove the responsible
entity but do not, at the same meeting, pass a resolution
choosing a company to be the new responsible entity that
consents to becoming the scheme’s responsible entity.
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Section 331AE

Subdivision C—Fees and expenses of auditors

331AE Fees and expenses of auditors

The reasonable fees and expenses of an auditor of a registered
scheme are payable by the responsible entity.
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Part 2M.4A—Annual transparency reports for
auditors

332 Meaning of transparency reporting auditor and transparency
reporting year

(1) A transparency reporting auditor is:
(a) an individual auditor; or
(b) an audit firm; or
(c) an authorised audit company.

(2) A transparency reporting year is a period of 12 months starting on
1 July.

332A Transparency reporting auditors must publish annual
transparency reports

(1) This section applies if, during a transparency reporting year, a
transparency reporting auditor conducts audits, under Division 3 of
Part 2M.3, of 10 or more bodies of any of the following kinds:

(a) listed companies;

(b) listed registered schemes;

(c) ADIs (authorised deposit-taking institutions) within the
meaning of the Banking Act 1959;

(d) bodies mentioned in paragraph (c) or (e) of the definition of
body regulated by APRA in subsection 3(2) of the Australian
Prudential Regulation Authority Act 1998;

(e) bodies prescribed by the regulations for the purposes of this
paragraph.

Note: The 10 or more bodies do not all have to be of the same kind. This
section applies (for example) if, during the year, the transparency

reporting auditor conducts audits of 6 listed companies and 4 listed
registered schemes.
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(2) The auditor must publish an annual transparency report for the
transparency reporting year, containing the information required by
section 332B, on the auditor’s website within the period of 4
months after the end of the year (or that period as extended under
section 332C).

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(3) The auditor must lodge a copy of the report with ASIC on or
before the day it is first published on the auditor’s website.
Note: Failure to comply with this subsection is an offence (see

subsection 1311(1)).

(4) An offence based on subsection (2) or (3) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

332B Content of annual transparency report

(1) Subject to subsection (2), an annual transparency report must
contain the information prescribed by the regulations.

(2) The report may omit information that would otherwise be included
under subsection (1) if the inclusion of the information is likely to
result in unreasonable prejudice to the transparency reporting
auditor. If material is omitted, the report must say so.

332C Extension of period for publication of annual transparency
report

(1) On an application made by a transparency reporting auditor in
accordance with subsection (3), ASIC may make an order
extending the period within which the auditor must publish an
annual transparency report.

(2) The order may be expressed to be subject to conditions.

(3) The application must be:
(a) in writing; and
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(b) lodged with ASIC before the end of the period within which
the auditor would otherwise be required to publish the report;
and

(c) if the auditor is an individual auditor—signed by the auditor;
and

(d) if the auditor is an audit firm—signed by a member of the
firm who is a registered company auditor both:

(1) in the firm name; and
(i) in the member’s own name; and
(e) if the auditor is an audit company:
(1) authorised by a resolution of the directors; and
(i1) signed by a director.

(4) ASIC must give the auditor written notice of the making of the
order.

332D Exemption orders—applications by transparency reporting
auditors

(1) On an application made by a transparency reporting auditor in
accordance with subsection (3), ASIC may make an order in
writing relieving the auditor from compliance with all or specified
requirements of sections 332A and 332B.

Note: For the criteria for making orders under this section, see section 332F.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

(3) The application must be:
(a) in writing; and
(b) lodged with ASIC; and
(c) if the auditor is an individual auditor—signed by the auditor;
and
(d) if the auditor is an audit firm—signed by a member of the
firm who is a registered company auditor both:
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(1) in the firm name; and
(i) in the member’s own name; and
(e) if the auditor is an audit company:
(i) authorised by a resolution of the directors; and
(i1) signed by a director.

(4) ASIC must give the auditor written notice of the making or
revocation of the order.

332E Exemption orders—class orders for transparency reporting
auditors

(1) ASIC may, by legislative instrument, make an order in respect of a
specified class of transparency reporting auditors relieving the
auditors from all or specified requirements of sections 332A and
332B.

Note: For the criteria for making orders under this section, see section 332F.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

332F Exemption orders—criteria for orders

(1) To make an order under section 332D or 332E exempting a
transparency reporting auditor, or class of transparency reporting
auditors, from one or more requirements of sections 332A and
332B, ASIC must be satisfied that complying with the
requirements would:

(a) be inappropriate in the circumstances; or

(b) impose unreasonable burdens.

(2) In deciding for the purposes of subsection (1) whether complying
with the requirements would impose an unreasonable burden on
the auditor or class of auditors, ASIC is to have regard to:

(a) the expected costs of complying with the requirements; and

Corporations Act 2001 183

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Chapter 2M Financial reports and audit
Part 2M.4A Annual transparency reports for auditors

Section 332G

(b) the expected benefits of having the auditor or class of
auditors comply with the requirements; and

(c) any practical difficulties that the auditor or class of auditors
faces in complying effectively with the requirements; and

(d) any unusual aspects of the operations of the auditor or class
of auditors; and

(e) any other matters that ASIC considers relevant.

332G Offences by members of audit firm

(1) This Part applies to an audit firm as if it were a person, but with the
changes set out in this section.

(2) An obligation that would otherwise be imposed on the firm by a
provision of this Part is imposed on each member of the firm
instead, but may be discharged by any of the members.

(3) An offence based on a provision of this Part that would otherwise
be committed by the audit firm is taken to have been committed by
each member of the firm.

(4) A member of the firm does not commit an offence because of
subsection (3) if the member:
(a) does not know of the circumstances that constitute the
contravention of the provision concerned; or
(b) knows of those circumstances but takes all reasonable steps
to correct the contravention as soon as possible after the
member becomes aware of those circumstances.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (4)—see subsection 13.3(3) of the Criminal Code.
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Part 2M.5—Accounting and auditing standards

334 Accounting standards

AASB'’s power to make accounting standards

(1) The AASB may, by legislative instrument, make accounting
standards for the purposes of this Act. The standards must not be
inconsistent with this Act or the regulations.

(4) An accounting standard applies to:
(a) periods ending after the commencement of the standard; or

(b) periods ending, or starting, on or after a later date specified in
the standard.

(5) A company, registered scheme or disclosing entity may elect to
apply the accounting standard to an earlier period unless the
standard says otherwise. The election must be made in writing by
the directors.

335 Equity accounting

This Chapter (and, in particular, the provisions on consolidation of
financial statements) does not prevent accounting standards from
incorporating equity accounting principles.

336 Auditing standards

AUASB’s power to make auditing standards

(1) The AUASB may, by legislative instrument, make auditing
standards for the purposes of this Act. The standards must not be
inconsistent with this Act or the regulations.

(3) An auditing standard applies to financial reports in relation to:
(a) periods ending after the commencement of the standard; or
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(b) periods ending, or starting, on or after a later date specified in
the standard.

4 If:
(a) the AUASB makes an auditing standard; and

(b) the standard applies to financial reports in relation to
particular periods under subsection (3); and

(c) an auditor is conducting an audit of a financial report in
relation to a period that occurs before the start of the earliest
of those periods;

the auditor may elect to apply the auditing standard to that audit
unless the standard says otherwise. The election must be recorded
in the audit report.

337 Interpretation of accounting and auditing standards

In interpreting an accounting or auditing standard, unless the
contrary intention appears:

(a) expressions used in the standard have the same meanings as
they have in this Chapter; and

(b) the provisions of Part 1.2 apply as if the standard’s
provisions were provisions of this Chapter.

338 Evidence of text of accounting standard or auditing standard

(1) This section applies to a document that purports to be published by,
or on behalf of, the AASB or the AUASB and to set out the text of:

(a) aspecified standard as in force at a specified time under
section 334 or 336; or

(b) a specified provision of a standard of that kind.
It also applies to a copy of a document of that kind.

(2) In the absence of evidence to the contrary, a document to which
this section applies is proof in proceedings under this Act that:
(a) the specified standard was in force at that time under that
section; and
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(b) the text set out in the document is the text of the standard
referred to in paragraph (1)(a) or the provision referred to in

paragraph (1)(b).
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Part 2M.6—Exemptions and modifications

340 Exemption orders—companies, registered schemes and
disclosing entities

(1) On an application made in accordance with subsection (3) in
relation to a company, registered scheme or disclosing entity,
ASIC may make an order in writing relieving any of the following
from all or specified requirements of Parts 2M.2, 2M.3 and 2M.4
(other than Division 4):

(a) the directors;
(b) the company, scheme or entity;
(c) the auditor.

Note: For the criteria for making orders under this section, see section 342.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

(3) The application must be:
(a) authorised by a resolution of the directors; and
(b) in writing and signed by a director; and
(c) lodged with ASIC.

(4) ASIC must give the applicant written notice of the making,
revocation or suspension of the order.

341 Exemption orders—class orders for companies, registered
schemes and disclosing entities

(1) ASIC may make an order in writing in respect of a specified class
of companies, registered schemes or disclosing entities, relieving
any of the following from all or specified requirements of
Parts 2M.2, 2M.3 and 2M.4 (other than Division 4):

(a) directors;
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(b) the companies, registered schemes or disclosing entities
themselves;

(c) auditors of the companies, registered schemes or disclosing
entities.

Note: For the criteria for making orders under this section, see section 342.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

(3) Notice of the making, revocation or suspension of the order must
be published in the Gazette.

342 Exemption orders—criteria for orders for companies, registered
schemes and disclosing entities

(1) To make an order under section 340 or 341, ASIC must be satisfied
that complying with the relevant requirements of Parts 2M.2, 2M.3
and 2M.4 would:

(a) make the financial report or other reports misleading; or
(b) be inappropriate in the circumstances; or
(c) impose unreasonable burdens.

(2) In deciding for the purposes of subsection (1) whether the audit
requirements for a proprietary company, or a class of proprietary
companies, would impose an unreasonable burden on the company
or companies, ASIC is to have regard to:

(a) the expected costs of complying with the audit requirements;
and

(b) the expected benefits of having the company or companies
comply with the audit requirements; and

(c) any practical difficulties that the company or companies face
in complying effectively with the audit requirements (in
particular, any difficulties that arise because a financial year
is the first one for which the audit requirements apply or
because the company or companies are likely to move
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frequently between the small and large proprietary company
categories from one financial year to another); and

(d) any unusual aspects of the operation of the company or
companies during the financial year concerned; and

(e) any other matters that ASIC considers relevant.

(3) In assessing expected benefits under subsection (2), ASIC is to
take account of’

(a) the number of creditors and potential creditors; and

(b) the position of creditors and potential creditors (in particular,
their ability to independently obtain financial information
about the company or companies); and

(c) the nature and extent of the liabilities of the company or
companies.

342AA Exemption orders—non-auditor members and former
members of audit firms; former employees of audit
companies

(1) On an application made in accordance with subsection (3) by any
of the following, ASIC may make an order in writing relieving the
applicant from all or specified requirements of Division 3 of
Part 2M.4 (auditor independence):

(2) a member of the firm who is not a registered company
auditor;

(b) aperson who has ceased to be:
(1) a member of an audit firm; or
(ii) a director of an audit company; or
(iii) a professional employee of an audit company.

Note: For the criteria for making orders under this section, see
section 342AC.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

(3) The application must be:

190 Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Financial reports and audit Chapter 2M
Exemptions and modifications Part 2M.6

Section 342AB

(a) in writing and signed by the applicant; and
(b) lodged with ASIC.

(4) ASIC must give the applicant written notice of the making,
revocation or suspension of the order.

(5) An order under subsection (1) is not a legislative instrument.

342AB Exemption orders—class orders for non-auditor members
etc.

(1) ASIC may make an order in writing in respect of a specified class
of audit firms or audit companies, relieving any of the following
from all or specified requirements of Division 3 of Part 2M.4
(auditor independence):

(a) members of firms who are not registered company auditors;
(b) persons who have ceased to be:
(1) members of audit firms; or
(ii) directors of audit companies; or
(iii) professional employees of audit companies.

Note: For the criteria for making orders under this section, see
section 342AC.

(2) The order may:
(a) be expressed to be subject to conditions; and
(b) be indefinite or limited to a specified period.

(3) An order under subsection (1) is a legislative instrument.

342AC Exemption orders—criteria for orders for non-auditor
members etc.

To make an order under section 342AA or 342AB, ASIC must be
satisfied that complying with the relevant requirements of
Division 3 of Part 2M.4 would:

(a) make the financial report or other reports misleading; or
(b) be inappropriate in the circumstances; or
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(c) impose unreasonable burdens.

342A ASIC’s power to modify the operation of section 324DA

(1) On an application made in accordance with this section, ASIC
may:

(a) declare that subsection 324DA(1) applies to a registered
company auditor, in relation to the audit of an audited body
or a class of audited bodies, as if the references in that
subsection to 5 successive financial years were references to:

(1) 6 successive financial years; or
(ii) 7 successive financial years; or

(b) declare that subsection 324DA(2) applies to a registered
company auditor, in relation to the audit of an audited body
or a class of audited bodies during a particular period of 7
successive financial years, as if the reference in that
subsection to 5 out of 7 successive financial years were a
reference to 6 out of 7 successive financial years.

(2) The following persons may apply for the declaration:
(a) the registered company auditor;
(b) a firm or company on whose behalf the registered company
auditor acts or would act in relation to the audit or audits.
If the application is made by a firm or company, the declaration
has effect only in relation to activities undertaken by the registered
company auditor on behalf of that firm or company.

(3) The application must be:
(a) in writing; and
(b) signed by the applicant; and
(c) lodged with ASIC.

(4) If the application is made by a registered company auditor who
engages, or is to engage, in audit activities on behalf of a firm or
company, the application must include the firm’s or company’s
written consent to the application.
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(5) If the application is made by a firm or company in relation to a
registered company auditor, the application must include the
registered company auditor’s written consent to the application.

(6) To make a declaration under subsection (1), ASIC must be
satisfied that, without the modification, Division 4 of Part 2M.4
would impose an unreasonable burden on:

(a) aregistered company auditor; or
(b) a firm or company that is applying for the declaration; or

(c) the audited body or bodies in relation to which the
application was made.

(7) In deciding for the purposes of subsection (6) whether, without the
modification, Division 4 of Part 2M.4 would impose an
unreasonable burden on a person referred to in that subsection,
ASIC is to have regard to:

(a) the nature of the audited body or bodies, including whether
the activity in which the audited body or bodies engage is
such that specialist knowledge about that activity is necessary
to carry out the audit properly; and

(b) the availability of other registered company auditors capable
of providing satisfactory audit services for the audited body
or bodies; and

(c) any other matters which ASIC considers relevant.

(8) ASIC must give the applicant written notice of the making,
revocation or suspension of the declaration.

342B Auditor to notify company or registered scheme of
section 342A declaration

(1) If a registered company auditor plays a significant role in the audit
of a company or registered scheme in reliance on a declaration by
ASIC under section 342A, the auditor must give the company or
the responsible entity for the registered scheme written notice of
the declaration.

(2) The notice must specify:
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(a) the name of the registered company auditor; and

(b) the additional financial years for which the registered
company auditor is, because of the declaration under
section 342A, eligible to play a significant role in the audit of
the company or registered scheme.

(3) The notice must be given:

(a) as soon as practicable after the declaration is made if the
auditor has been appointed before the declaration is made; or

(b) before the auditor is appointed if the declaration is made
before the auditor is appointed.

343 Modification by regulations

The regulations may modify the operation of this Chapter in
relation to:

(a) aspecified company, registered scheme or disclosing entity;

or
(b) all companies, registered schemes or disclosing entities of a
specified kind.
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Part 2M.7—Sanctions for contraventions of
Chapter

344 Contravention of Part 2M.2 or 2M.3, or of certain provisions of
Part 2M.4

(1) A director of a company, registered scheme or disclosing entity
contravenes this section if they fail to take all reasonable steps to
comply with, or to secure compliance with, Part 2M.2 or 2M.3, or
section 324DAA, 324DAB or 324DAC.

Note: This section is a civil penalty provision (see section 1317E).

(2) A person commits an offence if they contravene subsection (1) and
the contravention is dishonest.

(3) Subsection (1) does not apply to section 310, 312, 323A or 323B.

(4) This section does not affect the application of the provisions of
Part 2M.2 or 2M.3 to a director as an officer.
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Chapter 2N—Updating ASIC information
about companies and registered
schemes

Part 2N.1—Review date

345A Review date

(1) The review date for a company is:
(a) either:

(i) if the company became registered as a company after
the commencement of this Act—the anniversary of the
company’s registration as a company under this Act; or

(i) otherwise—the date of the company’s incorporation or
registration as a company, as recorded in a register
maintained by ASIC under section 1274; or

(b) if a choice of a different date has effect under section 345C—
that different date.

(1A) If:

(a) a company was incorporated as a company or became
registered as a company before the commencement of this
Act; and

(b) there is no date of incorporation of the company as a
company or registration of the company as a company
recorded in a register maintained by ASIC under
section 1274; and

(c) paragraph (1)(b) does not apply to the company;

the review date for the company is the date determined by ASIC
and notified to the company.

(1B) If, apart from this subsection, the review date for a company would
be February 29, the review date for the company is February 28.
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(2) The review date for a registered scheme is:
(a) the anniversary of the scheme’s registration as a registered
scheme; or

(b) if a choice of a different date has effect under section 345C—
that different date.

345B Company or responsible entity may change review date

(1) With ASIC’s approval, a company may choose as its review date a
date that is different from the anniversary of its registration.

(2) With ASIC’s approval, the responsible entity of a registered
scheme may choose as the review date for the scheme a date that is
different from the anniversary of its registration.

(3) If ASIC approves the choice, ASIC must notify the company or
responsible entity in writing.

345C When choice has effect

If ASIC notifies the company or responsible entity of its approval
under section 345B, the choice has effect:

(a) if the different date occurs before the next review date for the
company or scheme—at the time that ASIC notifies its
approval; or

(b) otherwise—immediately after the next review date for the
company or scheme.
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Part 2N.2—Extract of particulars

346A ASIC must give an extract of particulars each year

(1

2

)

ASIC must, within 2 weeks after each review date for a company
or a registered scheme, give to the company or responsible entity
of the scheme an extract of particulars for the company or scheme.

If an agreement or approval under subsection 352(1) covers the
lodgment of a response to an extract of particulars for a company,
ASIC may satisfy subsection (1) by making the extract available to
the company or its agent by electronic means.

An extract of particulars must specify the date of issue.

346B ASIC may ask questions

ASIC may include, in an extract of particulars for a company or a
registered scheme, a requirement that the company or responsible
entity of the scheme provide a particular prescribed by the
regulations for the purposes of this section.

346C Requirements in relation to an extract of particulars

(1

2

Respond if a particular is incorrect

A company, or responsible entity of a registered scheme, must
respond to an extract of particulars that it receives if any particular
set out in the extract is not correct as at the date of receipt. The
response must comply with subsection (3).

Respond if required to provide a particular

A company, or responsible entity of a registered scheme, must
respond to an extract of particulars that it receives if the extract
includes a requirement to provide a particular under section 346B.
The response must comply with subsection (3).
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Contents of response

(3) The response to an extract of particulars by a company, or by the
responsible entity of a registered scheme:

(a) must be lodged within 28 days after the date of issue of the
extract; and

(b) must be in the prescribed form; and
(c) must be signed or authenticated; and

(d) if subsection (1) applies—must be such that the particulars
set out in the extract, taken together with the response, are
correct as at the date the response is signed or authenticated;
and

(e) if subsection (2) applies—must provide the required
particular, correct as at the date the response is signed or
authenticated.

Response satisfies other requirements to notify

(4) If a company responds to an extract of particulars:
(a) correcting a particular; or
(b) providing a particular;
in accordance with subsection (3), any requirement elsewhere in
this Act to lodge a prescribed form in relation to the particular is
satisfied by the response.

(5) Subsection (4) does not affect the company’s liability for late
lodgment fees incurred before the response to the extract of
particulars is lodged or continuing offences committed before that
time.

Strict liability offences

(6) An offence based on subsection (1) or (2) is an offence of strict

liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 2N.3—Solvency resolution

347A Directors must pass a solvency resolution after each review
date

(1) The directors of a company must pass a solvency resolution within
2 months after each review date for the company.

(2) Subsection (1) does not apply to the directors of a company that
has lodged a financial report with ASIC under Chapter 2M within
the period of 12 months before the review date.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3) of the Criminal Code.

(3) An offence based on this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

347B Notice to ASIC

(1) If the directors of a company pass a negative solvency resolution
under section 347A, the company must notify ASIC of that fact, in
the prescribed form, within 7 days after the resolution is passed.

(2) If:
(a) subsection 347A(1) applies to the directors of a company;
and
(b) the directors have not passed a solvency resolution under
section 347A within 2 months after a review date;
the company must notify ASIC of that fact, in the prescribed form,
within 7 days after the end of the 2 month period following the
review date.

(3) An offence based on this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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347C Payment of review fee is taken to be a representation by the

(1

2

directors that the company is solvent

If:
(a) a company has paid its review fee in respect of a review date;
and
(b) the company has not lodged a notice under section 347B
within 7 days after the end of the 2 month period following
the review date; and

(c) the company has not lodged a financial report with ASIC
under Chapter 2M within the period of 12 months before the
review date;

the directors of the company are taken to have represented to
ASIC, as at the end of the 2 month period following the company’s
review date, that, in their opinion, there are reasonable grounds to
believe that the company will be able to pay its debts as and when
they become due and payable.

Note: Directors are not taken to have passed a solvency resolution for the
purposes of section 347A merely because they are taken, under this
subsection, to have made a representation to ASIC.

Subsection (1) does not apply if the directors prove that they made
a positive solvency resolution under section 347A within 2 months
after the end of the review date.
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Part 2N.4—Return of particulars

348A ASIC may give a return of particulars

(1) ASIC may give to a company or responsible entity of a registered
scheme a return of particulars for the company or scheme if ASIC
suspects or believes that particulars recorded in relation to the
company or scheme in a register maintained by ASIC under
subsection 1274(1) are not correct.

(2) If an agreement or approval under subsection 352(1) covers the
lodgment of a response to a return of particulars for a company,
ASIC may satisfy subsection (1) by making the return available to
the company or its agent by electronic means.

(3) A return of particulars must specify the date of issue.

348B ASIC may ask questions

ASIC may include, in a return of particulars for a company or a
registered scheme, a requirement that the company or responsible
entity of the scheme provide a particular prescribed by the
regulations for the purposes of this section.

348C ASIC may require a solvency resolution and statement

(1) ASIC may include, in a return of particulars for a company, a
requirement that the company comply with subsection (2) or
subsection (3). The company may choose which subsection to
comply with.

(2) The company complies with this subsection if:
(a) before the company lodges a response to the return of
particulars, the directors of the company pass a solvency
resolution; and
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(b) the response to the return of particulars states whether the

resolution passed was a positive solvency resolution or a
negative solvency resolution.

(3) The company complies with this subsection if the response to the
return of particulars states the date on which the directors passed a
positive solvency resolution under section 347A in respect of the
company’s most recent review date.

348D General requirements in relation to a return of particulars

Response is required

(1) A company, or responsible entity of a registered scheme, must
respond to a return of particulars that it receives. The response
must comply with subsection (2).

Contents of response

(2) The response to a return of particulars by a company, or by the
responsible entity of a registered scheme:

(a)

(b)
(c)
(d)

(e)

()

must be lodged with ASIC within 2 months after the date of
issue of the return; and

must be in the prescribed form; and

must be signed or authenticated; and

if, as at the date that the response is signed or authenticated,
any particular set out in the return is not correct—must be
such that the particulars set out in the return, taken together
with the response, are correct as at the date the response is
signed or authenticated; and

if the return includes a requirement that the company or
responsible entity of the scheme provide a particular under
section 348B—must provide the required particular, correct
as at the date the response is signed or authenticated; and

if the return includes a requirement to comply with a
subsection of section 348C—must include the statement
required by the subsection that the company chooses to
comply with.
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Response satisfies other requirements to notify

(3) If a company responds to a return of particulars:
(a) correcting a particular; or
(b) providing a particular;
in accordance with subsection (2), any requirement elsewhere in
this Act to lodge a prescribed form in relation to the particular is
satisfied by the response.

(4) Subsection (3) does not affect the company’s liability for late
lodgment fees incurred before the response to the return of
particulars is lodged or continuing offences committed before that
time.

Strict liability offences

(5) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 2N.5—Notice by proprietary companies of
changes to ultimate holding company

349A Proprietary companies must notify ASIC of changes to
ultimate holding company

(1) If an event mentioned in section 349B, 349C or 349D happens in
relation to a proprietary company, the proprietary company must
notify ASIC, in the prescribed form and within 28 days after the
event, of the details required by that section.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

349B Another company becomes an ultimate holding company

If another company becomes an ultimate holding company in
relation to a proprietary company, the proprietary company must
notify ASIC of:
(a) the other company’s name; and
(b) either:
(i) if the other company is registered in Australia—its
ABN, ACN or ARBN; or
(ii) if the other company is not registered in Australia—the
place at which it was incorporated or formed; and
(c) the date on which the other company became an ultimate
holding company in relation to the proprietary company.

349C A company ceases to be an ultimate holding company

If a company ceases to be an ultimate holding company in relation
to a proprietary company, the proprietary company must notify
ASIC of:
(a) the name of the company that ceased to be an ultimate
holding company in relation to the proprietary company; and
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(b) the date the cessation occurred.

349D Ultimate holding company changes its name

If an ultimate holding company in relation to a proprietary
company changes its name, the proprietary company must notify
ASIC of the new name of the ultimate holding company.
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Chapter 2P—Lodgments with ASIC

350 Forms for documents to be lodged with ASIC

(1) A document that this Act requires to be lodged with ASIC in a
prescribed form must:
(a) if a form for the document is prescribed in the regulations:
(i) be in the prescribed form; and
(i1) include the information, statements, explanations or
other matters required by the form; and
(iii) be accompanied by any other material required by the
form; or
(b) if a form for the document is not prescribed in the regulations
but ASIC has approved a form for the document:
(i) be in the approved form; and
(i1) include the information, statements, explanations or
other matters required by the form; and

(iii) be accompanied by any other material required by the
form.

(2) A reference in this Act to a document that has been lodged (being a
document to which subsection (1) applies), includes, unless a
contrary intention appears, a reference to any other material lodged
with the document as required by the relevant form.

3) If:
(a) this Act requires a document to be lodged with ASIC in a
prescribed form; and
(b) aprovision of this Act either specifies, or provides for
regulations to specify, information, statements, explanations
or other matters that must be included in the document, or
other material that must accompany the document;

that other provision is not taken to exclude or limit the operation of
subsection (1) in relation to the prescribed form (and so the
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prescribed form may also require information etc. to be included in
the form or material to accompany the form).

351 Signing documents lodged with ASIC

(1) A document lodged with ASIC in writing by, or on behalf of, a
body or a registered scheme must be signed by a director or
secretary of the body or of the responsible entity of the registered
scheme. If the body is a foreign company, it may be signed by:

(a) its local agent; or
(b) if the local agent is a company—a director or secretary of the
company.

(2) An individual who lodges a document with ASIC in writing must
sign it.

(3) The person’s name must be printed next to the signature.

352 Documents lodged with ASIC electronically

(1) A document may be lodged with ASIC electronically only if:

(a) ASIC and the person seeking to lodge it (either on their own
behalf or as agent) have agreed, in writing, that it may be
lodged electronically; or

(b) ASIC has approved, in writing, the electronic lodgment of
documents of that kind.

The document is taken to be lodged with ASIC if'it is lodged in
accordance with the agreement or approval (including any
requirements of the agreement or approval as to authentication).

(1A) For the purposes of paragraph (1)(b), ASIC may approve:
(a) a particular kind of document; or
(b) documents in a particular class of documents.

(2) Subsection (1) does not apply to a document covered by
section 353 or a notice lodged under subsection 1015D(2).
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353 Electronic lodgment of certain documents

(1) ASIC may determine conditions in relation to the electronic
lodgment of documents:

(a) that must be given to a relevant market operator under
section 205G; or

(b) that must be given to ASIC under section 792C.

(2) The electronic lodgment of a document covered by a determination
under subsection (1) is only effective if the lodgment complies
with the conditions determined.

(3) ASIC must publish in the Gazette a copy of any determination
under subsection (1).

354 Telephone notice of certain changes

(1) ASIC may, in its discretion, accept telephone notice of a change to
a particular in relation to a company or a registered scheme if:
(a) either:
(1) the change relates to a misspelling or other minor
typographical error; or
(ii) the change is to a particular included on a list published
by ASIC on the internet for the purposes of this section;
and
(b) the notice satisfies the authentication requirements published
by ASIC on the internet for the purposes of this section.

(2) If ASIC accepts telephone notice of a change to a particular under
subsection (1), any obligation elsewhere in this Act to lodge a
prescribed form in relation to the change is satisfied by the
telephone notice. However, this does not affect the company’s
liability for late lodgment fees incurred before the notice is given
or continuing offences committed before that time.
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Chapter 5—External administration

Part 5.1 —Arrangements and reconstructions

410 Interpretation

A reference in this Part, in relation to a Part 5.1 body, to the
directors is a reference to the directors of the body or any one or
more of them.

411 Administration of compromises etc.

(1) Where a compromise or arrangement is proposed between a
Part 5.1 body and its creditors or any class of them or between a
Part 5.1 body and its members or any class of them, the Court may,
on the application in a summary way of the body or of any creditor
or member of the body, or, in the case of a body being wound up,
of the liquidator, order a meeting or meetings of the creditors or
class of creditors or of the members of the body or class of
members to be convened in such manner, and to be held in such
place or places (in this jurisdiction or elsewhere), as the Court
directs and, where the Court makes such an order, the Court may
approve the explanatory statement required by paragraph 412(1)(a)
to accompany notices of the meeting or meetings.

(1A) Where:
(a) a compromise or arrangement is proposed:

(i) between 30 or more Part 5.1 bodies that are
wholly-owned subsidiaries of a holding company and
the creditors or a class of the creditors of each of those
subsidiaries; and

(i) between the holding company and the creditors or a
class of the creditors of the holding company; and
(b) the proposed compromise or arrangement in relation to each
subsidiary includes a term that orders will be sought under
section 413 transferring the whole of the undertaking and of
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the property and liabilities of the subsidiary to the holding
company; and
(c) the Court is satisfied, on the application in a summary way:
(i) of the holding company or of a creditor of the holding
company; or
(i1) if the holding company is being wound up—of the
liquidator;
that the number of meetings that would be required between
creditors in order to consider the proposed compromises or
arrangements would be so great as to result in a significant
impediment to the timely and effective consideration by
those creditors of the terms of the compromises or
arrangements;

the Court may order a meeting or meetings, on a consolidated
basis, of the creditors of the holding company and of each of the
subsidiaries or of such class or classes of those creditors as the
Court determines and, where the Court makes such an order, the
Court may approve the explanatory statement required by
paragraph 412(1)(a) to accompany notices of the meeting or
meetings.

(1B) Where:

(a) there are fewer than 30 wholly-owned subsidiaries of the
holding company but the matters referred to in
paragraphs (1A)(b) and (c) are satisfied; and
(b) the Court considers that circumstances exist that would
justify its doing so;
the Court may make an order under subsection (1A) in relation to
the proposed compromise or arrangement.

(1C) Where an order is made under subsection (1A) in relation to a
proposed compromise or arrangement, the succeeding provisions
of this Part apply to the compromise or arrangement as if:

(a) references in this Part to a company included references to all
of the Part 5.1 bodies to which the order relates; and
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(b) references in this Part to creditors of a company included
references to the creditors of all the Part 5.1 bodies to which
the order relates; and

(c) references in this Part to a class of the creditors of a company
were references to the relevant class of creditors of all of the
Part 5.1 bodies to which the order relates.

(2) The Court must not make an order pursuant to an application under
subsection (1) or (1A) unless:
(a) 14 days notice of the hearing of the application, or such
lesser period of notice as the Court or ASIC permits, has
been given to ASIC; and

(b) the Court is satisfied that ASIC has had a reasonable
opportunity:

(i) to examine the terms of the proposed compromise or
arrangement to which the application relates and a draft
explanatory statement relating to the proposed
compromise or arrangement; and

(i1) to make submissions to the Court in relation to the
proposed compromise or arrangement and the draft
explanatory statement.

(3) In subsection (2), draft explanatory statement, in relation to a
proposed compromise or arrangement between a body and its
creditors or any class of them or between a body and its members
or any class of them, means a statement:

(a) explaining the effect of the proposed compromise or
arrangement and, in particular, stating any material interests
of the directors of the body, whether as directors, as members
or creditors of the body or otherwise, and the effect on those
interests of the proposed compromise or arrangement in so
far as that effect is different from the effect on the like
interests of other persons; and

(b) setting out such information as is prescribed and any other
information that is material to the making of a decision by a
creditor or member of the body whether or not to agree to the
proposed compromise or arrangement, being information that
is within the knowledge of the directors of the body and has
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not previously been disclosed to the creditors or members of
the body.

(3A) In considering whether to make an order under subsection (1) or
(1A) for a meeting to be held outside this jurisdiction, the Court
must have regard to where the creditors or members, or the
creditors or members included in the class concerned, as the case
requires, reside.

(4) A compromise or arrangement is binding on the creditors, or on a
class of creditors, or on the members, or on a class of members, as
the case may be, of the body and on the body or, if the body is in
the course of being wound up, on the liquidator and contributories
of the body, if, and only if:

(a) at a meeting convened in accordance with an order of the
Court under subsection (1) or (1A):

(i) in the case of a compromise or arrangement between a
body and its creditors or a class of creditors—the
compromise or arrangement is agreed to by a majority
in number of the creditors, or of the creditors included
in that class of creditors, present and voting, either in
person or by proxy, being a majority whose debts or
claims against the company amount in the aggregate to
at least 75% of the total amount of the debts and claims
of the creditors present and voting in person or by
proxy, or of the creditors included in that class present
and voting in person or by proxy, as the case may be;
and

(i1) in the case of a compromise or arrangement between a
body and its members or a class of members—a
resolution in favour of the compromise or arrangement
is:

(A) unless the Court orders otherwise—passed by a
majority in number of the members, or
members in that class, present and voting
(either in person or by proxy); and

(B) if the body has a share capital—passed by 75%
of the votes cast on the resolution; and
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(b) it is approved by order of the Court.

(5) Where the Court orders 2 or more meetings of creditors or of a
class of creditors, or 2 or more meetings of members or of a class
of members, to be held in relation to the proposed compromise or
arrangement:

(a) in the case of meetings of creditors—the meetings are, for the
purposes of subsection (4), taken together to constitute a
single meeting and the votes in favour of the proposed
compromise or arrangement cast at each of the meetings are
to be aggregated, and the votes against the proposed
compromise or arrangement cast at each of the meetings are
to be aggregated, accordingly; or

(b) in the case of meetings of members—the meetings are, for
the purposes of subsection (4), taken together to constitute a
single meeting and the votes in favour of the proposed
compromise or arrangement cast at each of the meetings is to
be aggregated, and the votes against the proposed
compromise or arrangement cast at each of the meetings is to
be aggregated, accordingly.

(5A) If the compromise or arrangement:

(a) involves creditors of the Part 5.1 body with subordinate
claims (within the meaning of subsection 563A(2)); and

(b) is approved by the Court;

those creditors are also bound by the compromise or arrangement
despite the fact that a meeting of those creditors has not been
ordered by the Court under subsection (1) or (1A).

(6) The Court may grant its approval to a compromise or arrangement
subject to such alterations or conditions as it thinks just.

(6A) If:

(a) the Court has granted its approval to a compromise or
arrangement subject to an alteration or condition; and

(b) the body concerned contravenes:
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(1) in the case of an alteration—the provision or provisions
of the compromise or arrangement to which the
alteration relates; or

(i1) in the case of a condition—the condition; and

(c) the Court is satisfied that a person suffered loss or damage as
a result of the contravention;

the Court may make such order as it thinks just.

(6B) The Court may make either or both of the following orders under
subsection (6A):
(a) an order that the body concerned pay compensation to the
person of such amount as the order specifies;
(b) an order directing the body concerned to comply with:

(1) in the case of an alteration—the provision or provisions
of the compromise or arrangement to which the
alteration relates; or

(i1) in the case of a condition—the condition.

(6C) Subsection (6B) does not limit subsection (6A).

(7) Except with the leave of the Court, a person must not be appointed
to administer, and must not administer, a compromise or
arrangement approved under this Act between a body and its
creditors or any class of them or between a body and its members
or any class of them, whether by the terms of that compromise or
arrangement or pursuant to a power given by the terms of a
compromise or arrangement, if the person:

(a) is a secured party in relation to any property (including PPSA
retention of title property) of the body; or

(b) is an auditor of the body; or
(ba) is a director, secretary, senior manager or employee of the
body; or

(c) is a director, secretary, senior manager or employee of a body
corporate that is a secured party in relation to any property
(including PPSA retention of title property) of the body; or

(d) is not a registered liquidator; or
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(e) is a director, secretary, senior manager or employee of a body
corporate related to the body; or

(f) unless ASIC directs in writing that this paragraph does not
apply in relation to the person in relation to the body—has at
any time within the last 12 months been an officer or
promoter of the body or of a related body corporate.

(8) Paragraph (7)(d) does not apply in relation to a body corporate
authorised by or under a law of a State or Territory in this
jurisdiction to administer the compromise or arrangement
concerned.

(8A) Subsection (7) does not disqualify a person from administering a
compromise or arrangement under an appointment validly made
before 1 January 1991.

(9) Where a person is or persons are appointed by, or under a power
given by, the terms of a compromise or arrangement, to administer
the compromise or arrangement:

(a) section 425, subsections 427(2) and (4) and sections 428, 432
and 434 apply in relation to that person or those persons as if:

(i) the appointment of the person or persons to administer
the compromise or arrangement were an appointment of
the person or persons as a receiver and manager, or as
receivers and managers, of property of the body; and

(i1) a reference in any of those sections or subsections to a
receiver, or to a receiver of property, of a corporation
were a reference to that person or to those persons; and

(b) section 536 applies in relation to that person or those persons
as if:

(i) the appointment of the person or persons to administer
the compromise or arrangement were an appointment of
the person or persons as a liquidator of the body; and

(i1) areference in that section to a liquidator were a
reference to that person or to those persons.

(10) An order of the Court made for the purposes of paragraph (4)(b)
does not have any effect until an office copy of the order is lodged
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with ASIC, and upon being so lodged, the order takes effect, or is
taken to have taken effect, on and from the date of lodgment or
such earlier date as the Court determines and specifies in the order.

(11) Subject to subsection (12), a copy of every order of the Court made
for the purposes of paragraph (4)(b) must be annexed to every copy
of the constitution of the body issued after the order has been
made.

(12) The Court may, by order, exempt a body from compliance with
subsection (11) or determine the period during which the body
must comply with that subsection.

(13) Where a compromise or arrangement referred to in subsection (1)
or (1A) (whether or not for the purposes of or in connection with a
scheme for the reconstruction of a body or bodies or the
amalgamation of any 2 or more bodies) has been proposed, the
directors of the body must:

(a) if a meeting of the members of the body by resolution so
directs—instruct such accountants or solicitors or both as are
named in the resolution to report on the proposals and send
their report or reports to the directors as soon as practicable;
and

(b) if a report or reports is or are obtained pursuant to
paragraph (a)—make the report or reports available at the
registered office of the body for inspection by the
shareholders and creditors of the body at least 7 days before
the day of the meeting ordered by the Court to be convened
as provided in subsection (1) or (1A), as the case may be.

(14) If default is made in complying with subsection (11), the body
contravenes this subsection.

(15) If default is made in complying with subsection (13), each director
of the body contravenes this subsection.

(16) Where no order has been made or resolution passed for the
winding up of a Part 5.1 body and a compromise or arrangement
has been proposed between the body and its creditors or any class
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(17)

of them, the Court may, in addition to exercising any of its other
powers, on the application in a summary way of the body or of any
member or creditor of the body, restrain further proceedings in any
action or other civil proceeding against the body except by leave of
the Court and subject to such terms as the Court imposes.

The Court must not approve a compromise or arrangement under
this section unless:

(a) itis satisfied that the compromise or arrangement has not
been proposed for the purpose of enabling any person to
avoid the operation of any of the provisions of Chapter 6; or

(b) there is produced to the Court a statement in writing by ASIC
stating that ASIC has no objection to the compromise or
arrangement;

but the Court need not approve a compromise or arrangement
merely because a statement by ASIC stating that ASIC has no
objection to the compromise or arrangement has been produced to
the Court as mentioned in paragraph (b).

412 Information as to compromise with creditors

(1

Where a meeting is convened under section 411, the body must:

(a) with every notice convening the meeting that is sent to a
creditor or member, send a statement (in this section called
the explanatory statement).

(i) explaining the effect of the compromise or arrangement
and, in particular, stating any material interests of the
directors, whether as directors, as members or creditors
of the body or otherwise, and the effect on those
interests of the compromise or arrangement in so far as
that effect is different from the effect on the like
interests of other persons; and

(i1) setting out such information as is prescribed and any
other information that is material to the making of a
decision by a creditor or member whether or not to
agree to the compromise or arrangement, being
information that is within the knowledge of the directors
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3)

“4)

)

(6)

and has not previously been disclosed to the creditors or
members; and

(b) in every notice convening the meeting that is given by
advertisement or that is published in the prescribed manner,
include either a copy of the explanatory statement or a
notification of the place at which and the manner in which
creditors or members entitled to attend the meeting may
obtain copies of the explanatory statement.

In the case of a creditor whose debt does not exceed $200,
paragraph (1)(a) does not apply unless the Court otherwise orders
but the notice convening the meeting that is sent to such a creditor
must specify a place at which a copy of the explanatory statement
can be obtained on request and, where the creditor makes such a
request, the body must as soon as practicable comply with the
request.

Where the compromise or arrangement affects the rights of
debenture holders, the explanatory statement must specify any
material interests of the trustees for the debenture holders, whether
as such trustees, as members or creditors of the body or otherwise,
and the effect on those interests of the compromise or arrangement
in so far as that effect is different from the effect on the like
interests of other persons.

Where a notice given by advertisement, or published in the
prescribed manner, includes a notification that copies of the
explanatory statement can be obtained in a particular manner,
every creditor or member entitled to attend the meeting must, on
making application in that matter, be furnished by the body free of
charge with a copy of the explanatory statement.

Each person who is a director or trustee for debenture holders must
give notice to the body of such matters relating to the person as are
required to be included in the explanatory statement.

In the case of a compromise or arrangement that is not, or does not
include, a compromise or arrangement between a Part 5.1 body and
its creditors or any class of them, the body must not send out an
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®)

©)

(10)

explanatory statement pursuant to subsection (1) unless a copy of
that statement has been registered by ASIC.

Where an explanatory statement sent out under subsection (1) is
not required by subsection (6) to be registered by ASIC, the Court
must not make an order approving the compromise or arrangement
unless it is satisfied that ASIC has had a reasonable opportunity to
examine the explanatory statement and to make submissions to the
Court in relation to that statement.

Where a copy of an explanatory statement is lodged with ASIC for
registration under subsection (6), ASIC must not register the copy
of the statement unless the statement appears to comply with this
Act and ASIC is of the opinion that the statement does not contain
any matter that is false in a material particular or materially
misleading in the form or context in which it appears.

Where a body contravenes this section, a person involved in the
contravention contravenes this subsection.

It is a defence to a prosecution for a contravention of this section if
it is proved that the contravention was due to the failure of a person
(other than the defendant), being a director of the body or a trustee
for debenture holders of the body, to supply for the purposes of the
explanatory statement particulars of the person’s interests.

413 Provisions for facilitating reconstruction and amalgamation of

(1

Part 5.1 bodies

Where an application is made to the Court under this Part for the
approval of a compromise or arrangement and it is shown to the
Court that the compromise or arrangement has been proposed for
the purposes of, or in connection with, a scheme for the
reconstruction of a Part 5.1 body or Part 5.1 bodies or the
amalgamation of 2 or more Part 5.1 bodies and that, under the
scheme, the whole or any part of the undertaking or of the property
of a body concerned in the scheme (in this section called the
transferor body) is to be transferred to a company (in this section
called the transferee company), the Court may, either by the order
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approving the compromise or arrangement or by a later order,
provide for all or any of the following matters:
(a) the transfer to the transferee company of the whole or a part
of the undertaking and of the property or liabilities of the
transferor body;

(b) the allotting or appropriation by the transferee company of
shares, debentures, policies or other interests in that company
that, under the compromise or arrangement, are to be allotted
or appropriated by that company to or for any person;

(c) the continuation by or against the transferee company of any
legal proceedings pending by or against the transferor body;

(d) if the transferor body is a company—the deregistration by
ASIC, without winding up, of the transferor body;

(e) the provision to be made for any persons who, within such
time and in such manner as the Court directs, dissent from
the compromise or arrangement;

() the transfer or allotment of any interest in property to any
person concerned in the compromise or arrangement;

(g) such incidental, consequential and supplemental matters as
are necessary to ensure that the reconstruction or
amalgamation is fully and effectively carried out.

(2) Where an order made under this section provides for the transfer of
property or liabilities, then, by virtue of the order, that property is
transferred to and vests in, and those liabilities are transferred to
and become the liabilities of, the transferee company, free, in the
case of any particular property if the order so directs, from any
security interest that is, by virtue of the compromise or
arrangement, to cease to have effect.

(3) Where an order is made under this section, each body to which the
order relates must, within 14 days after the making of the order,
lodge with ASIC an office copy of the order.

(4) In this section:

Corporations Act 2001 221

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Chapter 5 External administration
Part 5.1 Arrangements and reconstructions

Section 414

liabilities includes duties of any description, including duties that
are of a personal character or are incapable under the general law
of being assigned or performed vicariously.

property includes rights and powers of any description, including
rights and powers that are of a personal character and are incapable
under the general law of being assigned or performed vicariously.

414 Acquisition of shares of shareholders dissenting from scheme or

(1

2

contract approved by majority
In this section:

dissenting shareholder, in relation to a scheme or contract, means
a shareholder who has not assented to the scheme or contract or
who has failed to transfer his, her or its shares in accordance with
the scheme or contract.

excluded shares, in relation to a scheme or contract involving a
transfer to a person of shares in a class of shares in a company,
means shares in that class that, when the offer relating to the
scheme or contract is made, are held by:

(a) in any case—the person or a nominee of the person; or
(b) if the person is a body corporate—a subsidiary of the body.

Where a scheme or contract (not being a scheme or contract arising
out of the making of offers under a takeover bid) involving a
transfer of shares in a class of shares in a company (in this section
called the transferor company) to a person (in this section called
the transferee) has, within 4 months after the making of the offer
relating to the scheme or contract by the transferee, been approved
by members holding shares in that class carrying at least 90% of
the votes attached to shares in that class (other than excluded
shares), the transferee may, within 2 months after the offer has
been so approved, give notice as prescribed to a dissenting
shareholder that the transferee wishes to acquire the shares held by
that shareholder.
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)

(6)

(7

Where such a notice is given, then, unless the Court orders
otherwise on an application by a dissenting shareholder made
within one month after the day on which the notice was given or
within 14 days after a statement is supplied under subsection (7) to
a dissenting shareholder, whichever is the later, the transferee is
entitled and bound, subject to this section, to acquire those shares
on the terms on which, under the scheme or contract, the shares of
the approving shareholders are to be transferred to the transferee.

Where alternative terms were offered to the approving
shareholders, the dissenting shareholder is entitled to elect not later
than the end of one month after the date on which the notice is
given under subsection (2) or 14 days after a statement is supplied
under subsection (7), whichever is the later, which of those terms
he, she or it prefers and, if he, she or it fails to make the election
within the time allowed by this subsection, the transferee may,
unless the Court otherwise orders, determine which of those terms
is to apply to the acquisition of the shares of the dissenting
shareholder.

Despite subsections (3) and (4), if the number of votes attached to
the excluded shares is more than 10% of the votes attached to the

excluded shares and the shares (other than excluded shares) to be

transferred under the scheme or contract, those subsections do not
apply unless:

(a) the transferee offers the same terms to all holders of the
shares (other than excluded shares) to be transferred under
the scheme or contract; and

(b) the holders who approve the scheme or contract hold shares
to which are attached at least 90% of the votes attached to the
shares (other than excluded shares) to be transferred under
the scheme or contract and are also at least 75% in number of
the holders of those shares.

For the purposes of paragraph (5)(b), 2 or more persons registered
as holding shares jointly are to be counted as one person.

When a notice is given under subsection (2), the dissenting
shareholder may, by written notice given to the transferee within
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®)

©)

one month after the day on which the notice was given under
subsection (2), ask for a statement in writing of the names and
addresses of all other dissenting shareholders as shown in the
register of members.

Where a notice is given under subsection (7), the transferee must
comply with it.

Where, under a scheme or contract referred to in subsection (2), the
transferee becomes beneficially entitled to shares in the transferor
company which, together with any other shares in the transferor
company to which the transferee or, where the transferee is a body
corporate, a body corporate related to the transferee is beneficially
entitled, have attached to them at least 90% of the votes attached to
the shares included in the class of shares concerned, then:

(a) the transferee must, within one month after the date on which
he, she or it becomes beneficially entitled to those shares
(unless in relation to the scheme or contract he, she or it has
already complied with this requirement), give notice of the
fact as prescribed to the holders of the remaining shares
included in that class who, when the notice was given, had
not assented to the scheme or contract or been given notice
by the transferee under subsection (2); and

(b) such a holder may, within 3 months after the giving of the
notice to him, her or it by notice to the transferee, require the
transferee to acquire his, her or its share and, where
alternative terms were offered to the approving shareholders,
elect which of those terms he, she or it will accept.

(10) Where a shareholder gives notice under paragraph (9)(b) with

respect to his, her or its shares, the transferee is entitled and bound
to acquire those shares:

(a) on the terms on which under the scheme or contract the
shares of the approving shareholders were transferred to him,
her or it and, where alternative terms were offered to those
shareholders, on the terms for which the shareholder has
elected, or where he, she or it has not so elected, for
whichever of the terms the transferee determines; or
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(b) on such other terms as are agreed or as the Court, on the
application of the transferee or of the shareholder, thinks fit
to order.

(11) Subsections (12) and (13) apply where a notice has been given
under subsection (1) unless the Court, on an application made by
the dissenting shareholder, orders to the contrary.

(12) The transferee must, within 14 days after:

(a) the end of one month after the day on which the notice was
given; or

(b) the end of 14 days after a statement under subsection (7) is
supplied; or

(c) if an application has been made to the Court by a dissenting
shareholder—the application is disposed of;

whichever last happens:

(d) send a copy of the notice to the transferor company together
with an instrument of transfer that relates to the shares that
the transferee is entitled to acquire under this section and is
executed, on the shareholder’s behalf, by a person appointed
by the transferee and, on the transferee’s own behalf, by the
transferee; and

(e) pay, allot or transfer to the transferor company the
consideration for the shares.

(13) When the transferee has complied with subsection (12), the
transferor company must register the transferee as the holder of the
shares.

(14) All sums received by the transferor company under this section
must be paid into a separate bank account and those sums, and any
other consideration so received, must be held by that company in
trust for the several persons entitled to the shares in respect of
which they were respectively received.

(15) Where a sum or other property received by a company under this
section has been held in trust by the company for a person for at
least 2 years (whether or not that period began before the
commencement of this Act), the company must, before the end of
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10 years after the day on which the sum was paid, or the
consideration was allotted or transferred, to the company, pay the
sum or transfer the consideration, and any accretions to it and any
property that may become substituted for it or for part of it, to
ASIC to be dealt with under Part 9.7.

415 Notification of appointment of scheme manager and power of
Court to require report

(1) Within 14 days after being appointed to administer a compromise
or arrangement approved under this Part, a person must lodge a
notice in writing of the appointment.

(2) Where an application is made to the Court under this Part in
relation to a proposed compromise or arrangement, the Court may:

(a)

(b)
(©)

before making any order on the application, require ASIC or
another person specified by the Court to give to the Court a
report as to the terms of the compromise or arrangement or of
the scheme for the purposes of or in connection with which
the compromise or arrangement has been proposed, the
conduct of the officers of the body or bodies concerned and
any other matters that, in the opinion of ASIC or that person,
ought to be brought to the attention of the Court;

in deciding the application, have regard to anything
contained in the report; and

make such order or orders as to the payment of the costs of
preparing and giving the report as the Court thinks fit.
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Part 5.2—Receivers, and other controllers, of
property of corporations

416 Definitions
In this Part, unless the contrary intention appears:

officer, in relation to a registered foreign company, includes a local
agent of the foreign company.

property, in relation to a corporation, means property:
(a) in the case of a company—in Australia or outside Australia;
or
(b) in the case of a registered foreign company—in this
jurisdiction or an external Territory; or
(c) in the case of a registrable Australian body—in this
jurisdiction but outside the body’s place of origin.

receiver, in relation to property of a corporation, includes a
receiver and manager.

417 Application of Part

(1) Except so far as the contrary intention appears in this Part or
Part 11.2, this Part applies in relation to a receiver of property of a
corporation who is appointed after 1 January 1991, even if the
appointment arose out of a transaction entered into, or an act or
thing done, before 1 January 1991.

(2) To avoid doubt, this Part does not apply, of its own force, to the
property of a corporation that is an Aboriginal and Torres Strait
Islander corporation.

Note 1: The definition of property in section 416 does not define that term in

relation to a corporation that is an Aboriginal and Torres Strait
Islander corporation.
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Note 2: Section 516-1 of the Corporations (Aboriginal and Torres Strait
Islander) Act 2006 applies this Part to a corporation that is an
Aboriginal and Torres Strait Islander corporation with the
modifications provided for in that section.

418 Persons not to act as receivers

(1) A person is not qualified to be appointed, and must not act, as
receiver of property of a corporation if the person:

(a) is a secured party in relation to any property (including PPSA
retention of title property) of the corporation; or

(b) is an auditor or a director, secretary, senior manager or
employee of the corporation; or

(c) is a director, secretary, senior manager or employee of a body
corporate that is a secured party in relation to any property
(including PPSA retention of title property) of the
corporation; or

(d) is not a registered liquidator; or

(e) is a director, secretary, senior manager or employee of a body
corporate related to the corporation; or

(f) unless ASIC directs in writing that this paragraph does not
apply in relation to the person in relation to the corporation—
has at any time within the last 12 months been a director,
secretary, senior manager, employee or promoter of the
corporation or of a related body corporate.

(3) Paragraph (1)(d) does not apply in relation to a body corporate
authorised by or under a law of the Commonwealth, of a State or of
a Territory to act as receiver of property of the corporation
concerned.

418A Court may declare whether controller is validly acting

(1) Where there is doubt, on a specific ground, about:
(a) whether a purported appointment of a person, after 23 June
1993, as receiver of property of a corporation is valid; or
(b) whether a person who has entered into possession, or
assumed control, of property of a corporation after 23 June
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1993 did so validly under the terms of a security interest in
that property;
the person, the corporation or any of the corporation’s creditors
may apply to the Court for an order under subsection (2).

(2) On an application, the Court may make an order declaring whether
or not:

(a) the purported appointment was valid; or
(b) the person entered into possession, or assumed control,
validly under the terms of the security interest;

as the case may be, on the ground specified in the application or on
some other ground.

419 Liability of controller

(1) A receiver, or any other authorised person, who, whether as agent
for the corporation concerned or not, enters into possession or
assumes control of any property of a corporation for the purpose of
enforcing any security interest is, notwithstanding any agreement
to the contrary, but without prejudice to the person’s rights against
the corporation or any other person, liable for debts incurred by the
person in the course of the receivership, possession or control for
services rendered, goods purchased or property hired, leased
(including a lease of goods that gives rise to a PPSA security
interest in the goods), used or occupied.

(2) Subsection (1) does not constitute the person entitled to the
security interest a mortgagee in possession.

(3) Where:

(a) a person (in this subsection called the controller) enters into
possession or assumes control of property of a corporation;
and

(b) the controller purports to have been properly appointed as a
receiver in respect of that property under a power contained
in an instrument, but has not been properly so appointed; and
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(c) civil proceedings in an Australian court arise out of an act
alleged to have been done by the controller;

the court mays, if it is satisfied that the controller believed on
reasonable grounds that the controller had been properly so
appointed, order that:

(d) the controller be relieved in whole or in part of a liability that
the controller has incurred but would not have incurred if the
controller had been properly so appointed; and

(e) a person who purported to appoint the controller as receiver
be liable in respect of an act, matter or thing in so far as the
controller has been relieved under paragraph (d) of liability in
respect of that act, matter or thing.

419A Liability of controller under pre-existing agreement about
property used by corporation

(1) This section applies if:
(a) under an agreement made before the control day in relation to
a controller of property of a corporation, the corporation
continues after that day to use or occupy, or to be in
possession of, property (the third party property) of which
someone else is the owner or lessor; and

(b) the controller is controller of the third party property.

(2) Subject to subsections (4) and (7), the controller is liable for so
much of the rent or other amounts payable by the corporation
under the agreement as is attributable to a period:

(a) that begins more than 7 days after the control day; and
(b) throughout which:

(1) the corporation continues to use or occupy, or to be in
possession of, the third party property; and

(ii) the controller is controller of the third party property.

(3) Within 7 days after the control day, the controller may give to the
owner or lessor a notice that specifies the third party property and
states that the controller does not propose to exercise rights in
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relation to that property as controller of the property, whether on
behalf of the corporation or anyone else.

(4) Despite subsection (2), the controller is not liable for so much of
the rent or other amounts payable by the corporation under the
agreement as is attributable to a period during which a notice under
subsection (3) is in force, but such a notice does not affect a
liability of the corporation.

(5) A notice under subsection (3) ceases to have effect if:
(a) the controller revokes it by writing given to the owner or
lessor; or
(b) the controller exercises, or purports to exercise, a right in
relation to the third party property as controller of the
property, whether on behalf of the corporation or anyone
else.

(6) For the purposes of subsection (5), the controller does not exercise,
or purport to exercise, a right as mentioned in paragraph (5)(b)
merely because the controller continues to be in possession, or to
have control, of the third party property, unless the controller:

(a) also uses the property; or
(b) asserts a right, as against the owner or lessor, so to continue.

(7) Subsection (2) does not apply in so far as a court, by order, excuses
the controller from liability, but an order does not affect a liability
of the corporation.

(8) The controller is not taken because of subsection (2):
(a) to have adopted the agreement; or

(b) to be liable under the agreement otherwise than as mentioned
in subsection (2).

420 Powers of receiver

(1) Subject to this section, a receiver of property of a corporation has
power to do, in Australia and elsewhere, all things necessary or
convenient to be done for or in connection with, or as incidental to,
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the attainment of the objectives for which the receiver was
appointed.

(2) Without limiting the generality of subsection (1), but subject to any
provision of the court order by which, or the instrument under
which, the receiver was appointed, being a provision that limits the
receiver’s powers in any way, a receiver of property of a
corporation has, in addition to any powers conferred by that order
or instrument, as the case may be, or by any other law, power, for
the purpose of attaining the objectives for which the receiver was
appointed:

(a) to enter into possession and take control of property of the
corporation in accordance with the terms of that order or
instrument; and

(b) to lease, let on hire or dispose of property of the corporation;
and

(c) to grant options over property of the corporation on such
conditions as the receiver thinks fit; and

(d) to borrow money on the security of property of the
corporation; and

(e) to insure property of the corporation; and
(f) to repair, renew or enlarge property of the corporation; and
(g) to convert property of the corporation into money; and
(h) to carry on any business of the corporation; and
(j) to take on lease or on hire, or to acquire, any property
necessary or convenient in connection with the carrying on of
a business of the corporation; and
(k) to execute any document, bring or defend any proceedings or
do any other act or thing in the name of and on behalf of the
corporation; and
(m) to draw, accept, make and indorse a bill of exchange or
promissory note; and

(n) to use a seal of the corporation; and

(o) to engage or discharge employees on behalf of the
corporation; and
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(p) to appoint a solicitor, accountant or other professionally
qualified person to assist the receiver; and

(q) to appoint an agent to do any business that the receiver is
unable to do, or that it is unreasonable to expect the receiver
to do, in person; and

(r) where a debt or liability is owed to the corporation—to prove
the debt or liability in a bankruptcy, insolvency or winding
up and, in connection therewith, to receive dividends and to
assent to a proposal for a composition or a scheme of
arrangement; and

(s) if the receiver was appointed under an instrument that created
a security interest in uncalled share capital of the corporation:

(i) to make a call in the name of the corporation for the
payment of money unpaid on the corporation’s shares;
or

(i1) on giving a proper indemnity to a liquidator of the
corporation—to make a call in the liquidator’s name for
the payment of money unpaid on the corporation’s
shares; and

(t) to enforce payment of any call that is due and unpaid,
whether the calls were made by the receiver or otherwise;
and
(u) to make or defend an application for the winding up of the
corporation; and
(w) to refer to arbitration any question affecting the corporation.

(3) The conferring by this section on a receiver of powers in relation to
property of a corporation does not affect any rights in relation to
that property of any other person other than the corporation.

(4) In this section, a reference, in relation to a receiver, to property of a
corporation is, unless the contrary intention appears, a reference to
the property of the corporation in relation to which the receiver
was appointed.

(5) In this section:
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lease includes a lease of goods that gives rise to a PPSA security
interest in the goods.

420A Controller’s duty of care in exercising power of sale

(1) In exercising a power of sale in respect of property of a
corporation, a controller must take all reasonable care to sell the
property for:

(a) if, when it is sold, it has a market value—not less than that
market value; or

(b) otherwise—the best price that is reasonably obtainable,
having regard to the circumstances existing when the
property is sold.

(2) Nothing in subsection (1) limits the generality of anything in
section 180, 181, 182, 183 or 184.

420B Court may authorise managing controller to dispose of
property despite prior security interest

(1) On the application of a managing controller of property of a
corporation, the Court may by order authorise the controller to sell,
or to dispose of in some other specified way, specified property of
the corporation, even though it is subject to a security interest (the
prior security interest) that has priority over a security interest (the
controller’s security interest) in that property that the controller is
enforcing.

(2) However, the Court may only make an order if satisfied that:

(a) apart from the existence of the prior security interest, the
controller would have power to sell, or to so dispose of, the
property; and

(b) the controller has taken all reasonable steps to obtain the
consent of the secured party in relation to the prior security
interest to the sale or disposal, but has not obtained that
consent; and
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(c) sale or disposal of the property under the order is in the best
interests of the corporation’s creditors and of the corporation;
and

(d) sale or disposal of the property under the order will not
unreasonably prejudice the rights or interests of the secured
party in relation to the prior security interest.

(3) The Court is to have regard to the need to protect adequately the
rights and interests of the secured party in relation to the prior
security interest.

(4) If the property would be sold or disposed of together with other
property that is subject to the controller’s security interest, the
Court may have regard to:

(a) the amount (if any) by which it is reasonable to expect that
the net proceeds of selling or disposing of that other property
otherwise than together with the first-mentioned property
would be less than so much of the net proceeds of selling or
disposing of all the property together as would be attributable
to that other property; and

(b) the amount (if any) by which it is reasonable to expect that
the net proceeds of selling or disposing of the first-mentioned
property otherwise than together with the other property
would be greater than so much of the net proceeds of selling
or disposing of all the property together as would be
attributable to the first-mentioned property.

(5) Nothing in subsection (3) or (4) limits the matters to which the
Court may have regard for the purposes of subsection (2).

(6) An order may be made subject to conditions, for example (but
without limitation):

(a) a condition that:
(i) the net proceeds of the sale or disposal; and
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(i1) the net proceeds of the sale or disposal of such other
property (if any) as is specified in the condition and is
subject to the controller’s security interest;

or a specified part of those net proceeds, be applied in
payment of specified amounts secured by the prior security
interest; or

(b) a condition that the controller apply a specified amount in
payment of specified amounts secured by the prior security
interest.

420C Receiver’s power to carry on corporation’s business during
winding up

(1) A receiver of property of a corporation that is being wound up
may:

(a) with the written approval of the corporation’s liquidator or
with the approval of the Court, carry on the corporation’s
business either generally or as otherwise specified in the
approval; and

(b) do whatever is necessarily incidental to carrying on that
business under paragraph (a).

(2) Subsection (1) does not:

(a) affect a power that the receiver has otherwise than under that
subsection; or

(b) empower the receiver to do an act that he or she would not
have power to do if the corporation were not being wound

up.
(3) A receiver of property of a corporation who carries on the
corporation’s business under subsection (1) does so:
(a) as agent for the corporation; and

(b) in his or her capacity as receiver of property of the
corporation.

(4) The consequences of subsection (3) include, but are not limited to,
the following:
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(a) for the purposes of subsection 419(1), a debt that the receiver
incurs in carrying on the business as mentioned in
subsection (3) of this section is incurred in the course of the
receivership;

(b) adebt or liability that the receiver incurs in so carrying on the
business is not a cost, charge or expense of the winding up.

421 Managing controller’s duties in relation to bank accounts and
financial records

(1) A managing controller of property of a corporation must:

(a) open and maintain an account, with an Australian ADI,

bearing:
(i) the managing controller’s own name; and
(i1) in the case of a receiver of the property—the title
“receiver”; and

(iii) otherwise—the title “managing controller”; and
(iv) the corporation’s name;
or 2 or more such accounts; and

(b) within 3 business days after money of the corporation comes
under the control of the managing controller, pay that money
into such an account that the managing controller maintains;
and

(c) ensure that no such account that the managing controller
maintains contains money other than money of the
corporation that comes under the control of the managing
controller; and

(d) keep such financial records as correctly record and explain all
transactions that the managing controller enters into as the
managing controller.

(2) Any director, creditor or member of a corporation may, unless the
Court otherwise orders, personally or by an agent, inspect records
kept by a managing controller of property of the corporation for the
purposes of paragraph (1)(d).
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421A Managing controller to report within 2 months about
corporation’s affairs

(1) A managing controller of property of a corporation must prepare a
report about the corporation’s affairs that is in the prescribed form
and is made up to a day not later than 30 days before the day when
it is prepared.

(2) The managing controller must prepare and lodge the report within
2 months after the control day.

(4) If, in the managing controller’s opinion, it would seriously
prejudice:
(a) the corporation’s interests; or
(b) the achievement of the objectives for which the controller
was appointed, or entered into possession or assumed control
of property of the corporation, as the case requires;

if particular information that the controller would otherwise
include in the report were made available to the public, the
controller need not include the information in the report.

(5) If the managing controller omits information from the report as
permitted by subsection (4), the controller must include instead a
notice:

(a) stating that certain information has been omitted from the
report; and

(b) summarising what the information is about, but without
disclosing the information itself.

422 Reports by receiver or managing controller

(1) Ifit appears to the receiver or managing controller of property of a
corporation that:
(a) a past or present officer or employee, or a member, of the
corporation may have been guilty of an offence in relation to
the corporation; or
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(b) a person who has taken part in the formation, promotion,
administration, management or winding up of the
corporation:

(i) may have misapplied or retained, or may have become
liable or accountable for, any money or property
(whether the property is in Australia or elsewhere) of
the corporation; or

(i) may have been guilty of any negligence, default, breach
of duty or breach of trust in relation to the corporation;

the receiver or managing controller must:
(c) lodge as soon as practicable a report about the matter; and
(d) give to ASIC such information, and such access to and

facilities for inspecting and taking copies of any documents,
as ASIC requires.

(2) The receiver or managing controller may also lodge further reports
specifying any other matter that, in the opinion of the receiver or
managing controller, it is desirable to bring to the notice of ASIC.

(3) Ifit appears to the Court:

(a) that a past or present officer or employee, or a member, of a
corporation in respect of property of which a receiver has
been appointed has been guilty of an offence in relation to
the corporation; or

(b) that a person who has taken part in the formation, promotion,
administration, management or winding up of a corporation
in respect of property of which a receiver has been appointed
has engaged in conduct referred to in paragraph (1)(b) in
relation to the corporation;

and that the receiver has not lodged a report about the matter, the
Court may, on the application of a person interested in the
appointment of the receiver, direct the receiver to lodge such a
report.

4) If:
(a) there is a managing controller in relation to property of a
corporation; and
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(b) it appears to the Court that:

(i) a past or present officer or employee, or a member, of
the corporation has been guilty of an offence in relation
to the corporation; or

(i1) a person who has taken part in the formation,
promotion, administration, management or winding up
of the corporation has engaged in conduct referred to in
paragraph (1)(b) in relation to the corporation; and

(c) it appears to the Court that the managing controller has not
lodged a report about the matter;
the Court may, on the application of a person interested in the
appointment of the managing controller, direct the managing
controller to lodge such a report.

423 Supervision of controller

() If:

(a) it appears to the Court or to ASIC that a controller of
property of a corporation has not faithfully performed, or is
not faithfully performing, the controller’s functions or has
not observed, or is not observing, a requirement of:

(1) in the case of a receiver—the order by which, or the
instrument under which, the receiver was appointed; or
(i) otherwise—an instrument under which the controller
entered into possession, or took control, of that
property; or
(ii1) in any case—the Court; or
(iv) in any case—this Act, the regulations or the rules; or

(b) aperson complains to the Court or to ASIC about an act or
omission of a controller of property of a corporation in
connection with performing or exercising any of the
controller’s functions and powers;

the Court or ASIC, as the case may be, may inquire into the matter
and, where the Court or ASIC so inquires, the Court may take such
action as it thinks fit.
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(2) ASIC may report to the Court any matter that in its opinion is a
misfeasance, neglect or omission on the part of a controller of
property of a corporation and the Court may order the controller to
make good any loss that the estate of the corporation has sustained
thereby and may make such other order or orders as it thinks fit.

(3) The Court may at any time:

(a) require a controller of property of a corporation to answer
questions about the performance or exercise of any of the
controller’s functions and powers as controller; or

(b) examine a person about the performance or exercise by such
a controller of any of the controller’s functions and powers as
controller; or

(c) direct an investigation to be made of such a controller’s
books.

424 Controller may apply to Court

(1) A controller of property of a corporation may apply to the Court
for directions in relation to any matter arising in connection with
the performance or exercise of any of the controller’s functions and
powers as controller.

(2) In the case of a receiver of property of a corporation, subsection (1)
applies only if the receiver was appointed under a power contained
in an instrument.

425 Court’s power to fix receiver’s remuneration

(1) The Court may by order fix the amount to be paid by way of
remuneration to any person who, under a power contained in an
instrument, has been appointed as receiver of property of a
corporation.

(2) The power of the Court to make an order under this section:

(a) extends to fixing the remuneration for any period before the
making of the order or the application for the order; and
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(b) is exercisable even if the receiver has died, or ceased to act,
before the making of the order or the application for the
order; and

(c) if the receiver has been paid or has retained for the receiver’s
remuneration for any period before the making of the order
any amount in excess of that fixed for that period—extends
to requiring the receiver or the receiver’s personal
representatives to account for the excess or such part of the
excess as is specified in the order.

(3) The power conferred by paragraph (2)(c) must not be exercised in
respect of any period before the making of the application for the
order unless, in the opinion of the Court, there are special
circumstances making it proper for the power to be so exercised.

(4) The Court may from time to time vary or amend an order under
this section.

(5) An order under this section may be made, varied or amended on
the application of:
(a) aliquidator of the corporation; or
(b) an administrator of the corporation; or
(c) an administrator of a deed of company arrangement executed
by the corporation; or
(d) ASIC.

(6) An order under this section may be varied or amended on the
application of the receiver concerned.

(7) An order under this section may be made, varied or amended only
as provided in subsections (5) and (6).

(8) In exercising its powers under this section, the Court must have
regard to whether the remuneration is reasonable, taking into
account any or all of the following matters:

(a) the extent to which the work performed by the receiver was
reasonably necessary;

(b) the extent to which the work likely to be performed by the
receiver is likely to be reasonably necessary;
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(c) the period during which the work was, or is likely to be,
performed by the receiver;

(d) the quality of the work performed, or likely to be performed,
by the receiver;

(e) the complexity (or otherwise) of the work performed, or
likely to be performed, by the receiver;

() the extent (if any) to which the receiver was, or is likely to
be, required to deal with extraordinary issues;

(g) the extent (if any) to which the receiver was, or is likely to
be, required to accept a higher level of risk or responsibility
than is usually the case;

(h) the value and nature of any property dealt with, or likely to
be dealt with, by the receiver;

(i) whether the receiver was, or is likely to be, required to deal
with:
(1) one or more other receivers; or
(i) one or more receivers and managers; or
(iii) one or more liquidators; or
(iv) one or more administrators; or

(v) one or more administrators of deeds of company
arrangement;

(j) the number, attributes and behaviour, or the likely number,
attributes and behaviour, of the company’s creditors;

(k) if the remuneration is ascertained, in whole or in part, on a
time basis:

(i) the time properly taken, or likely to be properly taken,
by the receiver in performing the work; and
(i) whether the total remuneration payable to the receiver is
capped;
(I) any other relevant matters.

426 Controller has qualified privilege in certain cases

A controller of property of a corporation has qualified privilege in
respect of’
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(a) a matter contained in a report that the controller lodges under
section 421A or 422; or

(b) a comment that the controller makes under
paragraph 429(2)(c).

427 Notification of matters relating to controller

(1

(1A)

(1B)

2

3)

A person who:
(a) obtains an order for the appointment of a receiver of property
of a corporation; or
(b) appoints such a receiver under a power contained in an
instrument;
must, within 7 days after obtaining the order or making the
appointment, lodge notice that the order has been obtained, or that
the appointment has been made, as the case may be.

A person who appoints another person to enter into possession, or
take control, of property of a corporation (whether or not as agent
for the corporation) for the purpose of enforcing a security interest
otherwise than as receiver of that property must, within 7 days after
making the appointment, lodge notice of the appointment.

A person who enters into possession, or takes control, as
mentioned in subsection (1A) must, within 7 days after entering
into possession or taking control, lodge notice that the person has
done so, unless another person:
(a) appointed the first-mentioned person so to enter into
possession or take control; and

(b) complies with subsection (1A) in relation to the appointment.

Within 14 days after becoming a controller of property of a
corporation, a person must lodge notice in the prescribed form of
the address of the person’s office.

A controller of property of a corporation must, within 14 days after
a change in the situation of the controller’s office, lodge notice in
the prescribed form of the change.
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(4) A person who ceases to be a controller of property of a corporation
must, within 7 days after so ceasing, lodge notice that the person
has so ceased.

428 Statement that receiver appointed or other controller acting

(1) Where a receiver of property (whether in or outside this
jurisdiction or in or outside Australia) of a corporation has been
appointed, the corporation must set out, in every public document,
and in every negotiable instrument, of the corporation, after the
name of the corporation where it first appears, a statement that a
receiver, or a receiver and manager, as the case requires, has been
appointed.

(2) Where there is a controller (other than a receiver) of property
(whether in Australia or elsewhere) of a corporation, the
corporation must set out, in every public document, and in every
negotiable instrument, of the corporation, after the corporation’s
name where it first appears, a statement that a controller is acting.

(3) An offence based on subsection (1) or (2) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

429 Officers to report to controller about corporation’s affairs
(1) In this section:

reporting officer, in relation to a corporation in respect of property
of which a person is controller, means a person who was:

(a) in the case of a company or registrable Australian body—a
director or secretary of the company or registrable Australian
body; or

(b) in the case of a foreign company—a local agent of the
foreign company;

on the control day.

(2) Where a person becomes a controller of property of a corporation:
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(a) the person must serve on the corporation as soon as
practicable notice that the person is a controller of property
of the corporation; and

(b) within 14 days after the corporation receives the notice, the
reporting officers must make out and submit to the person a
report in the prescribed form about the affairs of the
corporation as at the control day; and

(c) the person must, within one month after receipt of the report:

(1) lodge a copy of the report and a notice setting out any
comments the person sees fit to make relating to the
report or, if the person does not see fit to make any
comment, a notice stating that the person does not see
fit to make any comment; and

(i1) send to the corporation a copy of the notice lodged in
accordance with subparagraph (i); and
(ii1) if the person became a controller of the property:
(A) because of an appointment as receiver of the
property that was made by or on behalf of the
holder of debentures of the corporation; or

(B) by entering into possession, or taking control,
of the property for the purpose of enforcing a
security interest securing such debentures;
and there are trustees for the holders of those
debentures—send to those trustees a copy of the report
and a copy of the notice lodged under subparagraph (i).

(3) Where notice has been served on a corporation under
paragraph (2)(a), the reporting officers may apply to the controller
or to the Court to extend the period within which the report is to be
submitted and:

(a) if application is made to the controller—if the controller
believes that there are special reasons for so doing, the
controller may, by notice in writing given to the reporting
officers, extend that period until a specified day; and

(b) if application is made to the Court—if the Court believes that
there are special reasons for so doing, the Court may, by
order, extend that period until a specified day.
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(4) As soon as practicable after granting an extension under
paragraph (3)(a), the controller must lodge a copy of the notice.

(5) As soon as practicable after the Court grants an extension under
paragraph (3)(b), the reporting officers must lodge a copy of the
order.

(6) Subsections (2), (3) and (4) do not apply in a case where a person
becomes a controller of property of a corporation:
(a) to act with an existing controller of property of the
corporation; or
(b) in place of a controller of such property who has died or
ceased to be a controller of such property.

(6A) However, if subsection (2) applies in a case where a controller of
property of a corporation dies, or ceases to be a controller of
property of the corporation, before subsection (2) is fully complied
with, then:

(a) the references in paragraphs (2)(b) and (c) to the person; and
(b) the references in subsections (3) and (4) to the controller;

include references to the controller’s successor and to any
continuing controller.

(7) Where a corporation is being wound up, this section (including
subsection (6A)) and section 430 apply even if the controller and
the liquidator are the same person, but with any necessary
modifications arising from that fact.

430 Controller may require reports

(1) A controller of property of a corporation may, by notice given to
the person or persons, require one or more persons included in one
or more of the following classes of persons to make out as required
by the notice, verify by a statement in writing in the prescribed
form, and submit to the controller, a report, containing such
information as is specified in the notice as to the affairs of the
corporation or as to such of those affairs as are specified in the
notice, as at a date specified in the notice:
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2

)

“4)

)

(a) persons who are or have been officers of the corporation;

(b) where the corporation was incorporated within one year
before the control day—persons who have taken part in the
formation of the corporation;

(c) persons who are employed by the corporation or have been
so employed within one year before the control day and are,
in the opinion of the controller, capable of giving the
information required,

(d) persons who are, or have been within one year before the
control day, officers of, or employed by, a corporation that is,
or within that year was, an officer of the corporation.

Without limiting the generality of subsection (1), a notice under
that subsection may specify the information that the controller
requires as to affairs of the corporation by reference to information
that this Act requires to be included in any other report, statement
or notice under this Act.

A person making a report and verifying it as required by
subsection (1) must, subject to the regulations, be allowed, and
must be paid by the controller (or the controller’s successor) out of
the controller’s receipts, such costs and expenses incurred in and
about the preparation and making of the report and the verification
of the report as the controller (or the controller’s successor)
considers reasonable.

A person must comply with a requirement made under
subsection (1).

A reference in this section to the controller’s successor includes a
reference to a continuing controller.

431 Controller may inspect books

A controller of property of a corporation is entitled to inspect at
any reasonable time any books of the corporation that relate to that
property and a person must not fail to allow the controller to
inspect such books at such a time.
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432 Lodging controller’s accounts

(1) A controller of property of a corporation must lodge an account:
(a) within one month after the end of:

(i) 6 months, or such shorter period as the controller
determines, after the day when the controller became a
controller of property of the corporation; and

(i1) each subsequent period of 6 months throughout which
the controller is a controller of property of the
corporation; and

(b) within one month after the controller ceases to be a controller
of property of the corporation.

(1A) An account must be in the prescribed form and show:
(a) the controller’s receipts and payments during:
(1) in the case of an account under paragraph (1)(a)—the 6
months or shorter period, as the case requires; or
(ii) in the case of an account under paragraph (1)(b)—the
period beginning at the end of the period to which the
last account related, or on the control day, as the case
requires, and ending on the day when the controller so
ceased; and
(b) except in the case of an account lodged under
subparagraph (1)(a)(i)—the respective aggregates of the
controller’s receipts and payments since the control day; and
(¢) in the case of:
(i) areceiver appointed under a power contained in an
instrument; or
(i) anyone else who is in possession, or has control, of
property of the corporation for the purpose of enforcing
a security interest;
the following:
(ii1) the amount (if any) owing under that instrument or
security interest:
(A) in the case of an account lodged under
subparagraph (1)(a)(i)—at the end of the
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control day and at the end of the period to
which the account relates; or

(B) otherwise—at the end of the period to which
the account relates;

(iv) the controller’s estimate of the total value, at the end of
the period to which the account relates, of the property
of the corporation that is subject to the instrument or
security interest.

(2) ASIC may, of its own motion or on the application of the
corporation or a creditor of the corporation, cause the accounts
lodged in accordance with subsection (1) to be audited by a
registered company auditor appointed by ASIC and, for the
purpose of the audit, the controller must furnish the auditor with
such books and information as the auditor requires.

(3) Where ASIC causes the accounts to be audited on the request of
the corporation or a creditor, ASIC may require the corporation or
creditor, as the case may be, to give security for the payment of the
cost of the audit.

(4) The costs of an audit under subsection (2) must be fixed by ASIC
and ASIC may if it thinks fit make an order declaring that, for the
purposes of subsection 419(1), those costs are taken to be a debt
incurred by the controller as mentioned in subsection 419(1) and,
where such an order is made, the controller is liable accordingly.

(5) A person must comply with a requirement made under this section.

433 Property subject to circulating security interest—payment of
certain debts to have priority

(2) This section applies where:

(a) areceiver is appointed on behalf of the holders of any
debentures of a company or registered body that are secured
by a circulating security interest, or possession is taken or
control is assumed, by or on behalf of the holders of any
debentures of a company or registered body, of any property
comprised in or subject to a circulating security interest; and
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(b) at the date of the appointment or of the taking of possession
or assumption of control (in this section called the relevant
date):

(i) the company or registered body has not commenced to
be wound up voluntarily; and

(i1) the company or registered body has not been ordered to
be wound up by the Court.

(3) In the case of a company, the receiver or other person taking
possession or assuming control of property of the company must
pay, out of the property coming into his, her or its hands, the
following debts or amounts in priority to any claim for principal or
interest in respect of the debentures:

(a) first, any amount that in a winding up is payable in priority to
unsecured debts pursuant to section 562;

(b) next, if an auditor of the company had applied to ASIC under
subsection 329(6) for consent to his, her or its resignation as
auditor and ASIC had refused that consent before the
relevant date—the reasonable fees and expenses of the
auditor incurred during the period beginning on the day of
the refusal and ending on the relevant date;

(c) subject to subsections (6) and (7), next, any debt or amount
that in a winding up is payable in priority to other unsecured
debts pursuant to paragraph 556(1)(e), (g) or (h) or
section 560.

(4) In the case of a registered body, the receiver or other person taking
possession or assuming control of property of the registered body
must pay, out of the property of the registered body coming into
his, her or its hands, the following debts or amounts in priority to
any claim for principal or interest in respect of the debentures:

(a) first, any amount that in a winding up is payable in priority to
unsecured debts pursuant to section 562;

(b) next, any debt or amount that in a winding up is payable in
priority to other unsecured debts pursuant to
paragraph 556(1)(e), (g) or (h) or section 560.
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)

(6)

(7

®)

©)

The receiver or other person taking possession or assuming control
of property must pay debts and amounts payable pursuant to
paragraph (3)(c) or (4)(b) in the same order of priority as is
prescribed by Division 6 of Part 5.6 in respect of those debts and
amounts.

In the case of a company, if an auditor of the company had applied
to ASIC under subsection 329(6) for consent to his, her or its
resignation as auditor and ASIC had, before the relevant date,
refused that consent, a receiver must, when property comes to the
receiver’s hands, before paying any debt or amount referred to in
paragraph (3)(c), make provision out of that property for the
reasonable fees and expenses of the auditor incurred after the
relevant date but before the date on which the property comes into
the receiver’s hands, being fees and expenses in respect of which
provision has not already been made under this subsection.

If an auditor of the company applies to ASIC under

subsection 329(6) for consent to his, her or its resignation as
auditor and, after the relevant date, ASIC refuses that consent, the
receiver must, in relation to property that comes into the receiver’s
hands after the refusal, before paying any debt or amount referred
to in paragraph (3)(c), make provision out of that property for the
reasonable fees and expenses of the auditor incurred after the
refusal and before the date on which the property comes into the
receiver’s hands, being fees and expenses in respect of which
provision has not already been made under this subsection.

A receiver must make provision in respect of reasonable fees and
expenses of an auditor in respect of a particular period as required
by subsection (6) or (7) whether or not the auditor has made a
claim for fees and expenses for that period, but where the auditor
has not made a claim, the receiver may estimate the reasonable fees
and expenses of the auditor for that period and make provision in
accordance with the estimate.

For the purposes of this section, the references in Division 6 of
Part 5.6 to the relevant date are to be read as references to the date
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of the appointment of the receiver, or of possession being taken or
control being assumed, as the case may be.

434 Enforcing controller’s duty to make returns

(1) If a controller of property of a corporation:

(a) who has made default in making or lodging any return,
account or other document or in giving any notice required
by law fails to make good the default within 14 days after the
service on the controller, by any member or creditor of the
corporation or trustee for debenture holders, of a notice
requiring the controller to do so; or

(b) who has become a controller of property of the corporation
otherwise than by being appointed a receiver of such
property by a court and who has, after being required at any
time by the liquidator of the corporation so to do, failed to
render proper accounts of, and to vouch, the controller’s
receipts and payments and to pay over to the liquidator the
amount properly payable to the liquidator;

the Court may make an order directing the controller to make good
the default within such time as is specified in the order.

(2) An application under subsection (1) may be made:
(a) if paragraph (1)(a) applies—by a member or creditor of the
corporation or by a trustee for debenture holders; and
(b) if paragraph (1)(b) applies—by the liquidator of the
corporation.

434A Court may remove controller for misconduct

Where, on the application of a corporation, the Court is satistied
that a controller of property of the corporation has been guilty of
misconduct in connection with performing or exercising any of the
controller’s functions and powers, the Court may order that, on and
after a specified day, the controller cease to act as receiver or give
up possession or control, as the case requires, of property of the
corporation.
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434B Court may remove redundant controller

(1) The Court may order that, on and after a specified day, a controller
of property of a corporation:
(a) cease to act as receiver, or give up possession or control, as
the case requires, of property of the corporation; or
(b) act as receiver, or continue in possession or control, as the
case requires, only of specified property of the corporation.

(2) However, the Court may only make an order under subsection (1)
if satisfied that the objectives for which the controller was
appointed, or entered into possession or took control of property of
the corporation, as the case requires, have been achieved, so far as
is reasonably practicable, except in relation to any property
specified in the order under paragraph (1)(b).

(3) For the purposes of subsection (2), the Court must have regard to:
(a) the corporation’s interests; and
(b) the interests of the secured party in relation to the security
interest that the controller is enforcing; and
(c) the interests of the corporation’s other creditors; and
(d) any other relevant matter.

(4) The Court may only make an order under subsection (1) on the
application of a liquidator appointed for the purposes of winding
up the corporation in insolvency.

(5) An order under subsection (1) may also prohibit the secured party
from doing any or all of the following, except with the leave of the
Court:

(a) appointing a person as receiver of property of the corporation
under a power contained in an instrument relating to the
security interest;

(b) entering into possession, or taking control, of such property
for the purpose of enforcing the security interest;

(c) appointing a person so to enter into possession or take control
(whether as agent for the secured party or for the
corporation).
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434C Effect of sections 434A and 434B

(1) Except as expressly provided in section 434A or 434B, an order
under that section does not affect a security interest in property of a
corporation.

(2) Nothing in section 434A or 434B limits any other power of the
Court to remove, or otherwise deal with, a controller of property of
a corporation (for example, the Court’s powers under section 423).

434D Appointment of 2 or more receivers of property of a
corporation

If 2 or more persons have been appointed as receivers of property
of a corporation:

(a) a function or power of a receiver of property of the
corporation may be performed or exercised by any one of
them, or by any 2 or more of them together, except so far as
the order or instrument appointing them otherwise provides;
and

(b) areference in this Act to a receiver, or to the receiver, of
property of a corporation is, in the case of the first-mentioned
corporation, a reference to whichever one or more of those
receivers the case requires.

434E Appointment of 2 or more receivers and managers of property
of a corporation

If 2 or more persons have been appointed as receivers and
managers of property of a corporation:

(a) a function or power of a receiver and manager of property of
the corporation may be performed or exercised by any one of
them, or by any 2 or more of them together, except so far as
the order or instrument appointing them otherwise provides;
and

(b) areference in this Act to a receiver and manager, or to the
receiver and manager, of property of a corporation is, in the
case of the first-mentioned corporation, a reference to
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whichever one or more of those receivers and managers the
case requires.

434F Appointment of 2 or more controllers of property of a
corporation

If 2 or more persons have been appointed as controllers of property
of a corporation:

(a) a function or power of a controller of property of the
corporation may be performed or exercised by any one of
them, or by any 2 or more of them together, except so far as
the order or instrument appointing them otherwise provides;
and

(b) areference in this Act to a controller, or to the controller, of
property of a corporation is, in the case of the first-mentioned
corporation, a reference to whichever one or more of those
controllers the case requires.

434G Appointment of 2 or more managing controllers of property of
a corporation

If 2 or more persons have been appointed as managing controllers
of property of a corporation:

(a) a function or power of a managing controller of property of
the corporation may be performed or exercised by any one of
them, or by any 2 or more of them together, except so far as
the order or instrument appointing them otherwise provides;
and

(b) areference in this Act to a managing controller, or to the
managing controller, of property of a corporation is, in the
case of the first-mentioned corporation, a reference to
whichever one or more of those managing controllers the
case requires.
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Section 435A

Part 5.3A—Administration of a company’s affairs
with a view to executing a deed of company
arrangement

Division 1—Preliminary

435A Object of Part

The object of this Part is to provide for the business, property and
affairs of an insolvent company to be administered in a way that:

(a) maximises the chances of the company, or as much as
possible of its business, continuing in existence; or

(b) ifit is not possible for the company or its business to
continue in existence—results in a better return for the
company’s creditors and members than would result from an
immediate winding up of the company.

435B Definitions
In this Part, unless the contrary intention appears:

property of a company includes any PPSA retention of title
property of the company.

Note: See sections 9 (definition of property) and 51F (PPSA retention of
title property). An extended definition of property applies in
subsection 444E(3) (see subsection 444E(4)).

receiver includes a receiver and manager.

435C When administration begins and ends

(1) The administration of a company:

(a) begins when an administrator of the company is appointed
under section 436A, 436B or 436C; and
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(b)

ends on the happening of whichever event of a kind referred
to in subsection (2) or (3) happens first after the
administration begins.

(2) The normal outcome of the administration of a company is that:

(a)
(b)
(c)

a deed of company arrangement is executed by both the
company and the deed’s administrator; or

the company’s creditors resolve under paragraph 439C(b)
that the administration should end; or

the company’s creditors resolve under paragraph 439C(c)
that the company be wound up.

(3) However, the administration of a company may also end because:

(a)

(b)

(©)

(d)

(e)

()

the Court orders, under section 447A or otherwise, that the
administration is to end, for example, because the Court is
satisfied that the company is solvent; or

the convening period, as fixed by subsection 439A(5), for a
meeting of the company’s creditors ends:
(i) without the meeting being convened in accordance with
section 439A; and
(i1) without an application being made for the Court to
extend under subsection 439A(6) the convening period
for the meeting; or
an application for the Court to extend under
subsection 439A(6) the convening period for such a meeting
is finally determined or otherwise disposed of otherwise than
by the Court extending the convening period; or
the convening period, as extended under subsection 439A(6),
for such a meeting ends without the meeting being convened
in accordance with section 439A; or
such a meeting convened under section 439A ends (whether
or not it was earlier adjourned) without a resolution under
section 439C being passed at the meeting; or
the company contravenes subsection 444B(2) by failing to
execute a proposed deed of company arrangement; or
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Section 435C

(g) the Court appoints a provisional liquidator of the company,
or orders that the company be wound up; or

(h) management of the general insurer vests in a judicial
manager of the company appointed by the Federal Court
under Part VB of the Insurance Act 1973 or Part 8§ of the Life
Insurance Act 1995.

(4) During the administration of a company, the company is taken to
be under administration.
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Section 436A

Division 2—Appointment of administrator and first
meeting of creditors

436A Company may appoint administrator if board thinks it is or
will become insolvent

(1) A company may, by writing, appoint an administrator of the
company if the board has resolved to the effect that:

(a) in the opinion of the directors voting for the resolution, the
company is insolvent, or is likely to become insolvent at
some future time; and

(b) an administrator of the company should be appointed.

(2) Subsection (1) does not apply to a company if a person holds an
appointment as liquidator, or provisional liquidator, of the
company.

436B Liquidator may appoint administrator

(1) A liquidator or provisional liquidator of a company may by writing
appoint an administrator of the company if he or she thinks that the
company is insolvent, or is likely to become insolvent at some
future time.

(2) A liquidator or provisional liquidator of a company must not
appoint any of the following persons under subsection (1):

(a) himself or herself;

(b) if he or she is a partner of a partnership—a partner or
employee of the partnership;

(c) if he or she is an employee—his or her employer;
(d) if he or she is an employer—his or her employee;

(e) if he or she is a director, secretary, employee or senior
manager of a corporation—a director, secretary, employee or
senior manager of the corporation;

unless:
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Section 436C

(f) at a meeting of the company’s creditors, the company’s
creditors pass a resolution approving the appointment; or

(g) the appointment is made with the leave of the Court.

436C Secured party may appoint administrator

(1) A person who is entitled to enforce a security interest in the whole,
or substantially the whole, of a company’s property may by writing
appoint an administrator of the company if the security interest has
become, and is still, enforceable.

(1A) Subsection (1) applies in relation to a PPSA security interest only
if the security interest is perfected within the meaning of the
Personal Property Securities Act 2009.

(2) Subsection (1) does not apply to a company if a person holds an
appointment as liquidator, or provisional liquidator, of the
company.

436D Company already under administration

An administrator cannot be appointed under section 436A, 436B or
436C if the company is already under administration.

436DA Declarations by administrator—indemnities and relevant
relationships

Scope

(1) This section applies to an administrator appointed under
section 436A, 436B or 436C.

Declaration of relationships and indemnities

(2) As soon as practicable after being appointed, the administrator
must make:

(a) a declaration of relevant relationships; and
(b) adeclaration of indemnities.
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Section 436DA

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Notification of creditors

(3) The administrator must:

(a) give a copy of each declaration under subsection (2) to as
many of the company’s creditors as reasonably practicable;
and

(b) do so at the same time as the administrator gives those
creditors notice of the meeting referred to in section 436E.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The administrator must table a copy of each declaration under
subsection (2) at the meeting referred to in section 436E.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Updating of declaration

5) If:
(a) at a particular time, the administrator makes:
(1) a declaration of relevant relationships; or
(i1) a declaration of indemnities;
under subsection (2) or this subsection; and
(b) at a later time:
(1) the declaration has become out-of-date; or

(i1) the administrator becomes aware of an error in the
declaration;

the administrator must, as soon as practicable, make:
(c) if subparagraph (a)(i) applies—a replacement declaration of
relevant relationships; or
(d) if subparagraph (a)(ii) applies—a replacement declaration of
indemnities.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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Section 436E

(6) The administrator must table a copy of a replacement declaration
under subsection (5):

(a) if:
(1) there is a committee of creditors; and

(ii) the next meeting of the committee of creditors occurs
before the next meeting of the company’s creditors;
at the next meeting of the committee of creditors; or
(b) in any other case—at the next meeting of the company’s
creditors.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Defence

(7) In a prosecution for an offence constituted by a failure to include a
particular matter in a declaration under this section, it is a defence
if the defendant proves that:

(a) the defendant made reasonable enquiries; and

(b) after making these enquiries, the defendant had no reasonable
grounds for believing that the matter should have been
included in the declaration.

436E Purpose and timing of first meeting of creditors

(1) The administrator of a company under administration must
convene a meeting of the company’s creditors in order to
determine:

(a) whether to appoint a committee of creditors; and
(b) if so, who are to be the committee’s members.

(2) The meeting must be held within 8 business days after the
administration begins.

(3) The administrator must convene the meeting by:

(a) giving written notice of the meeting to as many of the
company’s creditors as reasonably practicable; and

Corporations Act 2001 263

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



Chapter 5 External administration

Part 5.3A Administration of a company’s affairs with a view to executing a deed of
company arrangement

Division 2 Appointment of administrator and first meeting of creditors

Section 436F

(b) causing a notice setting out the prescribed information about
the meeting to be published in the prescribed manner;

at least 5 business days before the meeting.

Note: For electronic notification under paragraph (a), see section 600G.

(3A) A notice under paragraph (3)(b) that relates to a company may be
combined with a notice under paragraph 450A(1)(b) that relates to
the company.

(4) At the meeting, the company’s creditors may also pass a
resolution:

(a) removing the administrator from office; and
(b) appointing someone else as administrator of the company.

436F Functions of committee of creditors

(1) The functions of a committee of creditors of a company under
administration are:

(a) to consult with the administrator about matters relating to the
administration; and

(b) to receive and consider reports by the administrator.

(2) A committee cannot give directions to the administrator, except as
provided in subsection (3).

(3) As and when a committee reasonably requires, the administrator
must report to the committee about matters relating to the
administration.

436G Membership of committee

(1) A person can be a member of a committee of creditors of a
company under administration if, and only if, the person is:

(a) a creditor of the company; or

(b) the attorney of such a creditor because of a general power of
attorney; or

(c) authorised in writing by such a creditor to be such a member.
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Section 436G

(2) If a member of such a committee is a body corporate, the member
may be represented at meetings of the committee by:

(a) an officer or employee of the member; or

(b) an individual authorised in writing by the member for the
purposes of this subsection.
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Section 437A

Division 3—Administrator assumes control of company’s
affairs

437A Role of administrator

(1) While a company is under administration, the administrator:

(a) has control of the company’s business, property and affairs;
and

(b) may carry on that business and manage that property and
those affairs; and

(c) may terminate or dispose of all or part of that business, and
may dispose of any of that property; and

(d) may perform any function, and exercise any power, that the
company or any of its officers could perform or exercise if
the company were not under administration.

(2) Nothing in subsection (1) limits the generality of anything else in
it.

Note: A PPSA security interest in property of a company that is unperfected
(within the meaning of the Personal Property Securities Act 2009)
immediately before an administrator of the company is appointed
vests in the company at the time of appointment, subject to certain
exceptions (see section 267 of that Act).

437B Administrator acts as company’s agent

When performing a function, or exercising a power, as
administrator of a company under administration, the administrator
is taken to be acting as the company’s agent.

437C Powers of other officers suspended

(1) While a company is under administration, a person (other than the
administrator) cannot perform or exercise, and must not purport to
perform or exercise, a function or power as an officer or
provisional liquidator of the company.
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Section 437D

(1A) Subsection (1) does not apply to the extent that the performance or
exercise, or purported performance or exercise, is with the
administrator’s written approval.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A), see subsection 13.3(3) of the Criminal Code.

(1B) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(2) Subsection (1) does not remove an officer or provisional liquidator
of a company from his or her office.

(3) Section 437D does not limit the generality of subsection (1) of this
section.

437D Only administrator can deal with company’s property

(1) This section applies where:
(a) a company under administration purports to enter into; or

(b) aperson purports to enter into, on behalf of a company under
administration;

a transaction or dealing affecting property of the company.

(2) The transaction or dealing is void unless:
(a) the administrator entered into it on the company’s behalf; or

(b) the administrator consented to it in writing before it was
entered into; or

(c) it was entered into under an order of the Court.

(3) Subsection (2) does not apply to a payment made:
(a) by an Australian ADI out of an account kept by the company
with the ADI; and
(b) in good faith and in the ordinary course of the ADI’s banking
business; and

(c) after the administration began and on or before the day on
which:
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(i) the administrator gives to the ADI (under
subsection 450A(3) or otherwise) written notice of the
appointment that began the administration; or

(i1) the administrator complies with paragraph 450A(1)(b)
in relation to that appointment;

whichever happens first.

(4) Subsection (2) has effect subject to an order that the Court makes
after the purported transaction or dealing.

(5) If, because of subsection (2), the transaction or dealing is void, or
would be void apart from subsection (4), an officer or employee of
the company who:

(a) purported to enter into the transaction or dealing on the
company’s behalf; or
(b) was in any other way, by act or omission, directly or
indirectly, knowingly concerned in, or party to, the
transaction or dealing;
contravenes this subsection.

437E Order for compensation where officer involved in void
transaction

(1) Where:

(a) a court finds a person guilty of an offence constituted by a
contravention of subsection 437D(5) (including such an
offence that is taken to have been committed because of
section 5 of the Crimes Act 1914); and

(b) the court is satisfied that the company or another person has
suffered loss or damage because of the act or omission
constituting the offence;

the court may (whether or not it imposes a penalty) order the
first-mentioned person to pay compensation to the company or
other person, as the case may be, of such amount as the order

specifies.
Note: Section 73A defines when a court is taken to find a person guilty of an
offence.
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Section 437F

(2) An order under subsection (1) may be enforced as if it were a
judgment of the court.

(3) The power of a court under section 1318 to relieve a person from
liability as mentioned in that section extends to relieving a person
from liability to be ordered under this section to pay compensation.

437F Effect of administration on company’s members

Transfer of shares

(1) A transfer of shares in a company that is made during the
administration of the company is void except if:

(a) both:
(1) the administrator gives written consent to the transfer;
and
(i1) that consent is unconditional; or
(b) all of the following subparagraphs apply:
(1) the administrator gives written consent to the transfer;

(ii) that consent is subject to one or more specified
conditions;

(ii1) those conditions have been satisfied; or

(c) the Court makes an order under subsection (4) authorising
the transfer.

(2) The administrator may only give consent under paragraph (1)(a) or
(b) if he or she is satisfied that the transfer is in the best interests of
the company’s creditors as a whole.

(3) If the administrator refuses to give consent under paragraph (1)(a)
or (b) to a transfer of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) acreditor of the company;
may apply to the Court for an order authorising the transfer.
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(4) If the Court is satisfied, on an application under subsection (3), that
the transfer is in the best interests of the company’s creditors as a
whole, the Court may, by order, authorise the transfer.

(5) If the administrator gives consent under paragraph (1)(b) to a
transfer of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) acreditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

(6) If the Court is satisfied, on an application under subsection (5), that
any or all of the conditions covered by the application are not in
the best interests of the company’s creditors as a whole, the Court
may, by order, set aside any or all of the conditions.

(7) The administrator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (3) or (5).

Alteration in the status of members

(8) An alteration in the status of members of a company that is made
during the administration of the company is void except if:

(a) both:
(i) the administrator gives written consent to the alteration;
and

(i1) that consent is unconditional; or
(b) all of the following subparagraphs apply:
(i) the administrator gives written consent to the alteration;

(ii) that consent is subject to one or more specified
conditions;

(iii) those conditions have been satisfied; or

(c) the Court makes an order under subsection (12) authorising
the alteration.
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(9) The administrator may only give consent under paragraph (8)(a) or
(b) if he or she is satisfied that the alteration is in the best interests
of the company’s creditors as a whole.

(10) The administrator must refuse to give consent under
paragraph (8)(a) or (b) if the alteration would contravene Part 2F.2.

(11) If the administrator refuses to give consent under paragraph (8)(a)
or (b) to an alteration in the status of members of a company:

(a) a member of the company; or
(b) a creditor of the company;
may apply to the Court for an order authorising the alteration.

(12) If the Court is satisfied, on an application under subsection (11),
that:

(a) the alteration is in the best interests of the company’s
creditors as a whole; and

(b) the alteration does not contravene Part 2F.2;
the Court may, by order, authorise the alteration.

(13) If the administrator gives consent under paragraph (8)(b) to an
alteration in the status of members of a company:
(a) a member of the company; or
(b) a creditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

(14) If the Court is satisfied, on an application under subsection (13),
that any or all of the conditions covered by the application are not
in the best interests of the company’s creditors as a whole, the
Court may, by order, set aside any or all of the conditions.

(15) The administrator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (11) or (13).
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Division 4—Administrator investigates company’s affairs

438A Administrator to investigate affairs and consider possible
courses of action

As soon as practicable after the administration of a company
begins, the administrator must:

(a) investigate the company’s business, property, affairs and
financial circumstances; and

(b) form an opinion about each of the following matters:

(i) whether it would be in the interests of the company’s
creditors for the company to execute a deed of company
arrangement;

(i1) whether it would be in the creditors’ interests for the
administration to end;

(ii1) whether it would be in the creditors’ interests for the
company to be wound up.

438B Directors to help administrator

(1) As soon as practicable after the administration of a company
begins, each director must:

(a) deliver to the administrator all books in the director’s
possession that relate to the company, other than books that
the director is entitled, as against the company and the
administrator, to retain; and

(b) if the director knows where other books relating to the
company are—tell the administrator where those books are.

(2) Within 5 business days after the administration of a company
begins or such longer period as the administrator allows, the
directors must give to the administrator a statement about the
company’s business, property, affairs and financial circumstances.

(3) A director of a company under administration must:
(a) attend on the administrator at such times; and
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(b) give the administrator such information about the company’s
business, property, affairs and financial circumstances;

as the administrator reasonably requires.
(4) A person must not fail to comply with subsection (1), (2) or (3).

(5) An offence based on subsection (4) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(6) Subsection (4) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6), see subsection 13.3(3) of the Criminal Code.

438C Administrator’s rights to company’s books

(1) A person is not entitled, as against the administrator of a company
under administration:

(a) to retain possession of books of the company; or
(b) to claim or enforce a lien on such books;
but such a lien is not otherwise prejudiced.

(2) Paragraph (1)(a) does not apply in relation to books of which a
secured creditor of the company is entitled to possession otherwise
than because of a lien, but the administrator is entitled to inspect,
and make copies of, such books at any reasonable time.

(3) The administrator of a company under administration may give to a
person a written notice requiring the person to deliver to the
administrator, as specified in the notice, books so specified that are
in the person’s possession.

(4) A notice under subsection (3) must specify a period of at least 3
business days as the period within which the notice must be
complied with.

(5) A person must comply with a notice under subsection (3).
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(6) Subsection (5) does not apply to the extent that the person is
entitled, as against the company and the administrator, to retain
possession of the books.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6), see subsection 13.3(3) of the Criminal Code.

(7) An offence based on subsection (5) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

438D Reports by administrator

(1) If it appears to the administrator of a company under
administration that:

(a) a past or present officer or employee, or a member, of the
company may have been guilty of an offence in relation to
the company; or

(b) aperson who has taken part in the formation, promotion,
administration, management or winding up of the company:

(1) may have misapplied or retained, or may have become
liable or accountable for, money or property (in
Australia or elsewhere) of the company; or

(i) may have been guilty of negligence, default, breach of
duty or breach of trust in relation to the company;

the administrator must:
(c) lodge a report about the matter as soon as practicable; and

(d) give ASIC such information, and such access to and facilities
for inspecting and taking copies of documents, as ASIC
requires.

(2) The administrator may also lodge further reports specifying any
other matter that, in his or her opinion, it is desirable to bring to
ASIC’s notice.

(3) Ifit appears to the Court:
(a) that a past or present officer or employee, or a member, of a
company under administration has been guilty of an offence
in relation to the company; or
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(b) that a person who has taken part in the formation, promotion,
administration, management or winding up of a company
under administration has engaged in conduct of a kind
referred to in paragraph (1)(b) in relation to the company;

and that the administrator has not lodged a report about the matter,
the Court may, on the application of an interested person, direct the
administrator to lodge such a report.

438E Administrator’s accounts

Accounts to be lodged

(1) The administrator of a company under administration must, within
one month after:
(a) the end of the 6-month period beginning on the date of his or
her appointment; and
(b) the end of each subsequent 6-month period during which he
or she is the administrator of the company;
lodge an account that:
(c) is in the prescribed form; and
(d) is verified by a written statement; and
(e) shows his or her receipts and payments during the relevant
6-month period; and
() in the case of the second or subsequent account lodged under
this subsection—also shows the aggregate amount of receipts
and payments during all preceding 6-month periods since his
or her appointment.

(2) A person who ceases to be the administrator of a company under
administration must, within one month after the cessation, lodge an
account that:

(a) is in the prescribed form; and

(b) is verified by a written statement; and

(¢) if he or she has previously been required to lodge an account
under subsection (1)—shows his or her receipts and
payments during the period:
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)

“4)
)

(6)

(7

(i) beginning at the end of the 6-month period to which the
most recent account under subsection (1) related; and

(i) ending at the cessation; and

(d) if he or she has previously been required to lodge an account
under subsection (1)—also shows the aggregate amount of
receipts and payments during all previous 6-month periods
since his or her appointment; and

(e) if he or she has not previously been required to lodge an
account under subsection (1)—shows his or her receipts and
payments during the period beginning on:

(i) the date of his or her appointment; and
(i1) ending at the cessation.

Audit

If an account is lodged under subsection (1) or (2), ASIC may
cause the account to be audited by a registered company auditor.

The auditor must prepare a report on the account.

For the purposes of the audit under subsection (3), the
administrator or former administrator must give the auditor such
books and information as the auditor requires.

If ASIC causes an account to be audited under subsection (3):
(a) ASIC must give the administrator or former administrator a
copy of the report by the auditor; and
(b) subsection 1289(5) applies in relation to the report prepared
by the auditor as if it were a document required to be lodged.

The costs of an audit under this section are to be fixed by ASIC
and form part of the expenses of administration.
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Division 5—Meeting of creditors decides company’s future

439A Administrator to convene meeting and inform creditors

(1) The administrator of a company under administration must
convene a meeting of the company’s creditors within the
convening period as fixed by subsection (5) or extended under
subsection (6).

Note: For body corporate representatives’ powers at a meeting of the
company’s creditors, see section 250D.

(2) The meeting must be held within 5 business days before, or within
5 business days after, the end of the convening period.

(3) The administrator must convene the meeting by:

(a) giving written notice of the meeting to as many of the
company’s creditors as reasonably practicable; and

(b) causing a notice setting out the prescribed information about
the meeting to be published in the prescribed manner;

at least 5 business days before the meeting.

Note: For electronic notification under paragraph (a), see section 600G.

(4) The notice given to a creditor under paragraph (3)(a) must be
accompanied by a copy of:

(a) areport by the administrator about the company’s business,
property, affairs and financial circumstances; and

(b) a statement setting out the administrator’s opinion about each
of the following matters:

(1) whether it would be in the creditors’ interests for the
company to execute a deed of company arrangement;

(i1) whether it would be in the creditors’ interests for the
administration to end;

(ii1) whether it would be in the creditors’ interests for the
company to be wound up;

and also setting out:
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(iv) his or her reasons for those opinions; and
(v) such other information known to the administrator as
will enable the creditors to make an informed decision
about each matter covered by subparagraph (i), (ii) or
(ii1); and
(c) if a deed of company arrangement is proposed—a statement
setting out details of the proposed deed.

Note: For electronic notification, see section 600G.

(5) The convening period is:

(a) if the day after the administration begins is in December, or
is less than 25 business days before Good Friday—the period
of 25 business days beginning on:

(1) that day; or
(i1) if that day is not a business day—the next business day;
or

(b) otherwise—the period of 20 business days beginning on:

(1) the day after the administration begins; or
(ii) if that day is not a business day—the next business day.

(6) The Court may extend the convening period on an application
made during or after the period referred to in paragraph (5)(a) or
(b), as the case requires.

(7) If an application is made under subsection (6) after the period
referred to in paragraph (5)(a) or (b), as the case may be, the Court
may only extend the convening period if the Court is satisfied that
it would be in the best interests of the creditors if the convening
period were extended in accordance with the application.

(8) If an application is made under subsection (6) after the period
referred to in paragraph (5)(a) or (b), as the case may be, then, in
making an order about the costs of the application, the Court must
have regard to:

(a) the fact that the application was made after that period; and
(b) any other conduct engaged in by the administrator; and
(c) any other relevant matters.
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439B Conduct of meeting

(1) At a meeting convened under section 439A, the administrator is to
preside.

(2) A meeting convened under section 439A may be adjourned from
time to time, but the period of the adjournment, or the total of the
periods of adjournment, must not exceed 45 business days.

439C What creditors may decide

At a meeting convened under section 439A, the creditors may
resolve:

(a) that the company execute a deed of company arrangement
specified in the resolution (even if it differs from the
proposed deed (if any) details of which accompanied the
notice of meeting); or

(b) that the administration should end; or

(c) that the company be wound up.
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Division 6—Protection of company’s property during

administration

440A Winding up company

(1

2

)

A company under administration cannot be wound up voluntarily,
except as provided by section 446A.

The Court is to adjourn the hearing of an application for an order to
wind up a company if the company is under administration and the
Court is satisfied that it is in the interests of the company’s
creditors for the company to continue under administration rather
than be wound up.

The Court is not to appoint a provisional liquidator of a company if
the company is under administration and the Court is satisfied that
it is in the interests of the company’s creditors for the company to
continue under administration rather than have a provisional
liquidator appointed.

440B Restrictions on exercise of third party property rights

(1

2

General rule

During the administration of a company, the restrictions set out in
the table at the end of this section apply in relation to the exercise
of the rights of a person (the third party) in property of the
company, or other property used or occupied by, or in the
possession of, the company, as set out in the table.

Note: The property of the company includes any PPSA retention of title
property of the company (see section 435B).

Exception—consent of administrator or leave of court

The restrictions set out in the table at the end of this section do not
apply in relation to the exercise of a third party’s rights in property
if the rights are exercised:
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(a) with the administrator’s written consent; or
(b) with the leave of the Court.

Possessory security interests—continued possession

(3) If a company’s property is subject to a possessory security interest,

and the property is in the lawful possession of the secured party,
the secured party may continue to possess the property during the

administration of the company.

Restrictions on exercise of third party rights

Item If the third party s ... then ...

1 a secured party in relation to the third party cannot enforce the
property of the company, and isnot  security interest.
otherwise covered by this table

2 a secured party in relation to a the third party cannot sell the
possessory security interest in the property, or otherwise enforce the
property of the company security interest.

3 a lessor of property used or occupied the following restrictions apply:
by, or in the POSS.GSSiOH of, the (a) distress for rent must not be
company, including a secured party carried out against the property;
(a PPSA secur El.lp ar 7y) in r.elatlon (b) the third party cannot take
to.a.PPSA security interest in goods possession of the property or
arising out of a lease of the goods otherwise recover it:

(c) if the third party is a PPSA
secured party—the third party
cannot otherwise enforce the
security interest.

4 an owner (other than a lessor) of the following restrictions apply:

property used or occupied by, or in
the possession of, the company,
including a secured party (a PPSA
secured party) in relation to a PPSA
security interest in the property

(a) the third party cannot take
possession of the property or
otherwise recover it;

(b) if the third party is a PPSA
secured party—the third party
cannot otherwise enforce the
security interest.
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440D Stay of proceedings

(1) During the administration of a company, a proceeding in a court
against the company or in relation to any of its property cannot be
begun or proceeded with, except:

(a) with the administrator’s written consent; or
(b) with the leave of the Court and in accordance with such
terms (if any) as the Court imposes.

(2) Subsection (1) does not apply to:
(a) acriminal proceeding; or
(b) aprescribed proceeding.

440E Administrator not liable in damages for refusing consent

A company’s administrator is not liable to an action or other
proceeding for damages in respect of a refusal to give an approval
or consent for the purposes of this Division.

440F Suspension of enforcement process

During the administration of a company, no enforcement process in
relation to property of the company can be begun or proceeded
with, except:

(a) with the leave of the Court; and

(b) in accordance with such terms (if any) as the Court imposes.

440G Duties of court officer in relation to property of company

(1) This section applies where an officer of a court (in this section
called the court officer), being:

(a) a sheriff; or
(b) the registrar or other appropriate officer of the court;

receives written notice of the fact that a company is under
administration.

(2) During the administration, the court officer cannot:
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(a) take action to sell property of the company under a process of
execution; or

(b) pay to a person (other than the administrator):
(1) proceeds of selling property of the company (at any
time) under a process of execution; or
(i) money of the company seized (at any time) under a
process of execution; or

(iil) money paid (at any time) to avoid seizure or sale of
property of the company under a process of execution;
or

(c) take action in relation to the attachment of a debt due to the
company; or

(d) pay to a person (other than the administrator) money received
because of the attachment of such a debt.

(3) The court officer must deliver to the administrator any property of
the company that is in the court officer’s possession under a
process of execution (whenever begun).

(4) The court officer must pay to the administrator all proceeds or
money of a kind referred to in paragraph (2)(b) or (d) that:

(a) are in the court officer’s possession; or

(b) have been paid into the court and have not since been paid
out.

(5) The costs of the execution or attachment are a first charge on
property delivered under subsection (3) or proceeds or money paid
under subsection (4).

(6) In order to give effect to a charge under subsection (5) on proceeds
or money, the court officer may retain, on behalf of the person
entitled to the charge, so much of the proceeds or money as the
court officer thinks necessary.

(7) The Court may, if it is satisfied that it is appropriate to do so,
permit the court officer to take action, or to make a payment, that
subsection (2) would otherwise prevent.
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(8) A person who buys property in good faith under a sale under a
process of execution gets a good title to the property as against the
company and the administrator, despite anything else in this
section.

440H Lis pendens taken to exist

(1) This section has effect only for the purposes of a law about the
effect of a lis pendens on purchasers or mortgagees.

(2) During the administration of a company, an application to wind up
the company is taken to be pending.

(3) An application that is taken because of subsection (2) to be
pending constitutes a lis pendens.

440J Administration not to trigger liability of director or relative
under guarantee of company’s liability

(1) During the administration of a company:
(a) a guarantee of a liability of the company cannot be enforced,
as against:
(1) a director of the company who is a natural person; or
(ii) a spouse or relative of such a director; and
(b) without limiting paragraph (a), a proceeding in relation to
such a guarantee cannot be begun against such a director,
spouse or relative;

except with the leave of the Court and in accordance with such
terms (if any) as the Court imposes.

(2) While subsection (1) prevents a person (the creditor) from:
(a) enforcing as against another person (the guarantor) a
guarantee of a liability of a company; or
(b) beginning a proceeding against another person (the
guarantor) in relation to such a guarantee;

section 1323 applies in relation to the creditor and the guarantor as
if:

284 Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



External administration Chapter 5

Administration of a company’s affairs with a view to executing a deed of company
arrangement Part 5.3A

Protection of company’s property during administration Division 6

Section 440JA

(c) acivil proceeding against the guarantor had begun under this
Act; and

(d) the creditor were the only person of a kind referred to in that
section as an aggrieved person.

Note: Under section 1323 the Court can make a range of orders to ensure
that a person can meet the person’s liabilities.

(3) The effect that section 1323 has because of a particular application
of subsection (2) is additional to, and does not prejudice, the effect
the section otherwise has.

(4) In this section:

guarantee, in relation to a liability of a company, includes a
relevant agreement (as defined in section 9) because of which a
person other than the company has incurred, or may incur, whether
jointly with the company or otherwise, a liability in respect of the
liability of the company.

liability means a debt, liability or other obligation.

440JA Property subject to a banker’s lien—exemption from this
Division
If:
(a) a company is under administration; and
(b) property of the company consists of:
(1) cash in the form of notes or coins; or
(ii) a negotiable instrument; or
(iii) a security (as defined by subsection 92(1)); or
(iv) aderivative (as defined in Chapter 7); and
(c) the property is subject to a possessory security interest; and
(d) the secured party is:

(1) an ADI (within the meaning of the Banking Act 1959);
or

(i1) the operator of a clearing and settlement facility (within
the meaning of section 768A);
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this Division does not apply to the property.
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Division 7—Rights of secured party, owner or lessor

Subdivision A—General

441 Application of Division

Except as expressly provided, nothing in this Division limits the
generality of anything else in it.

Subdivision B—Property subject to security interests

441AA Application of Subdivision—PPSA security interests

This Subdivision only applies in relation to the enforcement of a
PPSA security interest if the security interest is perfected, within
the meaning of the Personal Property Securities Act 2009, at the
time the enforcement starts.

441A Secured party acts before or during decision period

Scope

(1) This section applies if:

(a) the whole, or substantially the whole, of the property of a
company under administration is subject to a security
interest; and

(b) before or during the decision period, the secured party
enforced the security interest in relation to all property
(including any PPSA retention of title property) of the
company subject to the security interest, whether or not the
security interest was enforced in the same way in relation to
all that property.

(2) This section also applies if:
(a) a company is under administration; and
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(b) the same person is the secured party in relation to each of 2
or more security interests in property (including PPSA
retention of title property) of the company; and

(c) the property of the company (the secured property) subject to
the respective security interests together constitutes the
whole, or substantially the whole, of the company’s property;
and

(d) before or during the decision period, the secured party
enforced the security interests in relation to all the secured
property:

(1) whether or not the security interests were enforced in

the same way in relation to all the secured property; and

(i) whether or not any of the security interests was enforced
in the same way in relation to all the property of the
company subject to that security interest; and

(iii) in so far as the security interests were enforced in
relation to property of the company by a receiver or
controller appointed for the purposes of Part 5.2
(whether under an instrument relating to the security
interest or a court order)—whether or not the same
person was appointed in respect of all of the
last-mentioned property.

Power of enforcement by secured party, receiver or controller

(3) Nothing in section 437C, 440B, 440F or 440G, or in an order under
subsection 444F(2), prevents any of the following from enforcing
the security interest, or any of the security interests:

(a) the secured party;

(b) areceiver or controller appointed for the purposes of Part 5.2
(whether under an instrument relating to the security interest
or a court order, and even if appointed after the decision
period).

(4) Section 437D does not apply in relation to a transaction or dealing
that affects property of the company and is entered into by:
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(a) the secured party in the performance or exercise of a function
or power as secured party; or

(b) areceiver or controller mentioned in paragraph (3)(b) of this
section, in the performance or exercise of a function or power
as such a receiver or controller.

441B Where enforcement of security interest begins before
administration

(1) This section applies if, before the beginning of the administration
of a company, a secured party, receiver or other person:

(a) entered into possession, or assumed control, of property of
the company; or

(b) entered into an agreement to sell such property; or

(c) made arrangements for such property to be offered for sale
by public auction; or

(d) publicly invited tenders for the purchase of such property; or
(e) exercised any other power in relation to such property;
for the purpose of enforcing a security interest in that property.

(2) Nothing in section 437C, 440B, 440F or 440G prevents the secured
party, receiver or other person from enforcing the security interest
in relation to that property.

(3) Section 437D does not apply in relation to a transaction or dealing
that affects that property and is entered into:
(a) in the exercise of a power of the secured party as secured
party; or
(b) in the performance or exercise of a function or power of the
receiver or other person;
as the case may be.
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441C Security interest in perishable property

Scope

(1) This section applies if perishable property of a company under
administration is subject to a security interest.

Power of enforcement by secured party, receiver or controller

(2) Nothing in section 437C or 440B prevents any of the following
from enforcing the security interest, so far as it is a security interest
in perishable property:

(a) the secured party;

(b) areceiver or controller appointed for the purposes of Part 5.2
(whether under an instrument relating to the security interest
or a court order, and even if appointed after the decision
period).

(3) Section 437D does not apply in relation to a transaction or dealing
that affects perishable property of the company and is entered into
by:

(a) the secured party in the performance or exercise of a function
or power as secured party; or

(b) areceiver or controller mentioned in paragraph (2)(b) of this
section, in the performance or exercise of a function or power
as such a receiver or controller.

441D Court may limit powers of secured party etc. in relation to
secured property

(1) This section applies if:
(a) for the purpose of enforcing a security interest in property of
a company, the secured party, or a receiver or other person,
does or proposes to do an act of a kind referred to in a
paragraph of subsection 441B(1); and
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(b) the company is under administration when the secured party,
receiver or other person does or proposes to do the act, or the
company later begins to be under administration;

but does not apply in a case where section 441A applies.

(2) On application by the administrator, the Court may order the
secured party, receiver or other person not to perform specified
functions, or exercise specified powers, except as permitted by the
order.

(3) The Court may only make an order if satisfied that what the
administrator proposes to do during the administration will
adequately protect the secured party’s interests.

(4) An order may only be made, and only has effect, during the
administration.

(5) An order has effect despite sections 441B and 441C.

441E Giving a notice under a security agreement etc.

Nothing in section 437C or 440B prevents a person from giving a
notice under the provisions of an agreement or instrument under
which a security interest is created or arises.

441EA Sale of property subject to a possessory security interest

Scope

(1) This section applies if:
(a) a company is under administration; and

(b) property of the company is subject to a possessory security
interest; and

(c) the property is in the possession of the secured party; and
(ca) either:
(1) there is no other security interest in the property; or

(i1) there are one or more other security interests in the
property, but none of the debts secured by those other
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security interests has a priority that is equal to or higher
than the priority of the debt secured by the possessory
security interest; and

(d) the secured party sells the property.

Distribution of proceeds of sale

(2) The secured party is entitled to retain proceeds of the sale as
follows:

(a) if the net proceeds of sale equals the debt secured by the
possessory security interest—the secured party is entitled to
retain the net proceeds;

(b) if the net proceeds of sale exceeds the debt secured by the
possessory security interest—the secured party is entitled to
retain so much of the net proceeds as equals the amount of
the debt secured by the security interest, but must pay the
excess to the administrator on behalf of the company;

(c) if the net proceeds of sale fall short of the debt secured by the
possessory security interest—the secured party is entitled to
retain the net proceeds.

Subdivision C—Property not subject to security interests

441EB Scope of Subdivision

This Subdivision does not apply in relation to the enforcement of a
right, or the performance or exercise of a function or power, if the
enforcement, performance or exercise is authorised by (or because
of) a transaction or dealing that gives rise to a security interest in
the property concerned.

Example: An example of a transaction or dealing in relation to which this
Subdivision does not apply because of this section is a commercial
consignment of personal property. Such a transaction gives rise to a
PPSA security interest because of section 12 of the Personal Property
Securities Act 2009. The consigned property is PPSA retention of title
property of the company (see sections 51F and 435B).

Note: Subdivision B (property subject to security interests) may apply in
relation to transactions or dealings to which this Subdivision does not
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apply because of this section. For example, Subdivision B would
apply in relation to a commercial consignment of personal property,
because such a transaction gives rise to a PPSA security interest.

441F Where recovery of property begins before administration

(1) This section applies if, before the beginning of the administration
of a company, a receiver or other person:
(a) entered into possession, or assumed control, of property used
or occupied by, or in the possession of, the company; or
(b) exercised any other power in relation to such property;
for the purpose of enforcing a right of the owner or lessor of the
property to take possession of the property or otherwise recover it.

(2) Nothing in section 437C or 440B prevents the receiver or other
person from performing a function, or exercising a power, in
relation to the property.

(3) Section 437D does not apply in relation to a transaction or dealing
that affects the property and is entered into in the performance or
exercise of a function or power of the receiver or other person.

441G Recovering perishable property

1) Nothing in section 437C or 440B prevents a person from takin
g p p g
possession of, or otherwise recovering, perishable property.

(2) Section 437D does not apply in relation to a transaction or dealing
that affects perishable property and is entered into for the purpose
of enforcing a right of the owner or lessor of the property to take
possession of the property or otherwise recover it.

441H Court may limit powers of receiver etc. in relation to property
used by company

(1) This section applies if:

(a) for the purpose of enforcing a right of the owner or lessor of
property used or occupied by, or in the possession of, a
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company to take possession of the property or otherwise
recover it, a person:
(1) enters into possession, or assumes control, of the
property; or
(i1) exercises any other power in relation to the property;
and
(b) the company is under administration when the person does
so0, or the company later begins to be under administration.

(2) On application by the administrator, the Court may order the
person not to perform specified functions, or exercise specified
powers, in relation to the property, except as permitted by the
order.

(3) The Court may only make an order if satisfied that what the
administrator proposes to do during the administration will
adequately protect the interests of the owner or lessor.

(4) An order may only be made, and only has effect, during the
administration.

(5) An order has effect despite sections 441F and 441G.

441J Giving a notice under an agreement about property

Nothing in section 437C or 440C prevents a person from giving a
notice to a company under an agreement relating to property that is
used or occupied by, or is in the possession of, the company.
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Division 8—Powers of administrator

442A Additional powers of administrator

Without limiting section 437A, the administrator of a company
under administration has power to do any of the following:
(a) remove from office a director of the company;
(b) appoint a person as such a director, whether to fill a vacancy
or not;
(c) execute a document, bring or defend proceedings, or do
anything else, in the company’s name and on its behalf;
(d) whatever else is necessary for the purposes of this Part.

442B Dealing with property subject to circulating security interests
Scope

(1) This section applies if a security interest in property (the secured
property) of a company under administration was a circulating
security interest when the interest arose, but has stopped being a
circulating security interest because:

(a) in the case of a PPSA security interest—the property has
stopped being a circulating asset (within the meaning of the
Personal Property Securities Act 2009); or

(b) in the case of a security interest that was a floating charge
when it arose—the floating charge has since become a fixed
or specific charge.

Note 1: A circulating security interest can be either a PPSA security interest

to which a circulating asset has attached, or a floating charge, in the
circumstances set out in section 51C.

Note 2: For the meaning of circulating asset, see section 340 of the Personal
Property Securities Act 2009.
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Security interest in circulating asset

(2) Subject to sections 442C and 442D, in the case of a PPSA security
interest, the administrator may deal with any of the secured
property in any way the company could deal with the secured
property immediately before it stopped being a circulating asset.

Floating charge

(3) Subject to sections 442C and 442D, in the case of a security
interest that was a floating charge when it arose, the administrator
may deal with any of the secured property as if the security interest
were still a floating charge.

Note: Section 442C deals with the disposal of encumbered property by an

administrator. Section 442D makes the administrator’s functions and
powers subject to those of a secured party, receiver or controller.

442C When administrator may dispose of encumbered property

(1) The administrator of a company under administration or of a deed
of company arrangement must not dispose of:
(a) property of the company that is subject to a security interest;
or
(b) property (other than PPSA retention of title property) that is
used or occupied by, or is in the possession of, the company
but of which someone else is the owner or lessor.
Note: PPSA retention of title property is subject to a PPSA security interest,

and so is covered by paragraph (a) (see definition of PPSA retention
of title property in section 51F).

(2) Subsection (1) does not prevent a disposal:

(a) in the ordinary course of the company’s business; or

(b) with the written consent of the secured party, owner or lessor,
as the case may be; or

(c) with the leave of the Court.
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(3) The Court may only give leave under paragraph (2)(c) if satisfied
that arrangements have been made to protect adequately the
interests of the secured party, owner or lessor, as the case may be.

(4) If the administrator proposes to dispose of property of the company
under paragraph (2)(a), the Court may, by order, direct the
administrator not to carry out that proposal.

(5) The Court may only make an order under subsection (4) on the
application of:

(a) if paragraph (1)(a) applies—the secured party; or
(b) if paragraph (1)(b) applies—the owner or lessor, as the case
may be.

(6) The Court may only make an order under subsection (4) if it is not
satisfied that arrangements have been made to protect adequately
the interests of the applicant for the order.

(7) 1f:
(a) a company is under administration or is subject to a deed of
company arrangement; and
(b) property of the company is subject to a security interest; and
(c) the administrator disposes of the property;
the disposal extinguishes the security interest.

(8) For the purposes of paragraph (2)(a), if:
(a) property is used or occupied by, or is in the possession of, a
company; and
(b) another person is the owner of the property; and
(c) either:
(i) the property is PPSA retention of title property; or
(i1) the property is subject to a retention of title clause under
a contract; and
(d) the owner demands the return of the property;
a disposal of the property that occurs after the demand is made
does not mean that the disposal is not in the ordinary course of the
company’s business.
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442CA Property subject to a possessory security interest—
inspection or examination by potential purchasers etc.

(1) If:
(a) a company is under administration; and

(b) property of the company is subject to a possessory security
interest; and

(c) the administrator is entitled to dispose of the property by way
of sale;

the secured party must, if requested to do so by the administrator,
give potential purchasers a reasonable opportunity to inspect or
examine the property.

(2) If:
(a) a company is under administration; and
(b) property of the company is subject to a possessory security
interest; and
(c) the administrator disposes of the property by way of sale;

the administrator is entitled to obtain possession of the property in
order to effect the sale.

442CB Property subject to a security interest or to a retention of
title clause—administrator’s duty of care in exercising
power of sale

(1) If the administrator of a company is entitled to dispose of property
of the company by way of sale, and the property is subject to a
security interest, the administrator must act reasonably in
exercising a power of sale in respect of the property.

Note: A company’s property includes its PPSA retention of title property
(see the definition of property applying to Part 5.3A, in section 435B).

2) If:
(a) a company is under administration; and

(b) property is used or occupied by, or is in the possession of, the
company; and
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(c) another person is the owner of the property; and

(d) the property is subject to a retention of title clause under a
contract; and

(e) the administrator is entitled to dispose of the property by way
of sale;

then, in exercising a power of sale in respect of the property, the
administrator must act reasonably.

(3) Subsections (1) and (2) do not limit section 180, 181, 182, 183 or
184.

442CC Proceeds of sale of property

Property subject to a possessory security interest

(1) If:
(a) a company is under administration; and

(b) property of the company is subject to a possessory security
interest; and

(c) the administrator disposes of the property by way of sale;
then:

(d) if the net proceeds of sale equals or exceeds the total of the
debts secured by:

(i) the possessory security interest; and
(i1) any other security interest in the property, where the
debt secured by the security interest has a priority that is
equal to or higher than the priority of the debt secured
by the possessory security interest;
the administrator must:
(iii) set aside so much of the net proceeds as equals the total
of those debts; and
(iv) apply the amount so set aside in paying those debts; or
(e) if the net proceeds of sale fall short of the total of the debts
secured by:

(i) the possessory security interest; and
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(i) any other security interest in the property, where the
debt secured by the security interest has a priority that is
equal to or higher than the priority of the debt secured
by the possessory security interest;

then:
(iii) the administrator must set aside the net proceeds; and

(iv) the administrator must apply the amount so set aside in
paying those debts in order of priority, on the basis that
if the amount is insufficient to fully pay debts of the
same priority, they must be paid proportionately; and

(v) if any of those debts is not fully paid—so much of the
debt as remains unpaid may be recovered from the
company as an unsecured debt.

PPSA retention of title property

(1A) If the administrator of a company disposes of PPSA retention of
title property of the company by way of sale, then the administrator
must apply the net proceeds of the sale in the same way as a
secured party is required, under section 140 of the Personal
Property Securities Act 2009, to apply an amount, personal
property or proceeds of collateral received by the secured party as
a result of enforcing a security interest in the property.
Note: PPSA retention of title property does not include property that is
subject to a retention of title clause (see section 9, definitions of PPSA
retention of title property and retention of title clause).

Subsection (2) deals with property that is subject to a retention of title
clause.

Property subject to a retention of title clause

(2) If:
(a) a company is under administration; and

(b) property is used or occupied by, or is in the possession of, the
company; and

(c) another person is the owner of the property; and

(d) the property is subject to a retention of title clause under a
contract (the original contract); and
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(e) the administrator disposes of the property by way of sale;
then:
(f) if the net proceeds of sale equals or exceeds the total of:
(1) so much of the purchase price, or other amount, under
the original contract as remains unpaid; and
(i1) if there are one or more securities over the property—
the debts secured by the securities;
the administrator must:
(ii1) set aside so much of the net proceeds as equals that
total; and
(iv) apply the amount so set aside in paying that total; or
(g) if the net proceeds of sale fall short of the total of:
(i) so much of the purchase price, or other amount, under
the original contract as remains unpaid; and
(i1) if there are one or more securities over the property—
the debts secured by the securities;
then:
(iii) the administrator must set aside the net proceeds; and
(iv) the administrator must apply the amount so set aside in
paying those debts in order of priority, on the basis that
if the amount is insufficient to fully pay debts of the
same priority, they must be paid proportionately; and

(v) if any of those debts is not fully paid—so much of the
debt as remains unpaid may be recovered from the
company as an unsecured debt.

Note: Property that is subject to a retention of title clause does not include
PPSA retention of title property (see section 9, definitions of PPSA

retention of title property and retention of title clause).
Subsection (1A) deals with PPSA retention of title property.

442D Administrator’s powers subject to powers of secured party,
receiver or controller

(1) Where section 441A applies, the administrator’s functions and
powers are subject to the functions and powers of a person as:

(a) the secured party; or
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(b) areceiver or controller appointed under Part 5.2 (whether
under an instrument relating to the security interest or a court
order, and even if appointed after the decision period).

(2) Where section 441C applies, then, so far as concerns perishable
property of the company, the administrator’s functions and powers
are subject to the functions and powers of a person as:

(a) the secured party; or

(b) areceiver or controller appointed under Part 5.2 (whether
under an instrument relating to the security interest or a court
order, and even if appointed after the decision period).

(3) Where section 441B, 441F or 441G applies, then, so far as
concerns the property referred to in subsection 441B(1), 441F(1) or
441G(1), the administrator’s functions and powers are subject to
the functions and powers of the secured party, receiver or
controller.

442E Administrator has qualified privilege

A person who is or has been the administrator of a company under
administration has qualified privilege in respect of a statement that
he or she has made, whether orally or in writing, in the course of
performing or exercising any of his or her functions and powers as
administrator of the company.

442F Protection of persons dealing with administrator

(1) Sections 128 and 129 apply in relation to a company under
administration as if:

(a) areference in those sections to the company, or to an officer
of the company, included a reference to the administrator;
and

(b) areference in those sections to an assumption referred to in
section 129 included a reference to an assumption that the
administrator is:

(1) acting within his or her functions and powers as
administrator; and
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(ii) in particular, is complying with this Act.

(2) The effect that sections 128 and 129 have because of subsection (1)
of this section is additional to, and does not prejudice, the effect
that sections 128 and 129 otherwise have in relation to a company
under administration.
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Division 9—Administrator’s liability and indemnity for
debts of administration

Subdivision A—Liability

443A General debts

(1) The administrator of a company under administration is liable for
debts he or she incurs, in the performance or exercise, or purported
performance or exercise, of any of his or her functions and powers
as administrator, for:

(a) services rendered; or

(b) goods bought; or

(c) property hired, leased, used or occupied, including property
consisting of goods that is subject to a lease that gives rise to
a PPSA security interest in the goods; or

(d) the repayment of money borrowed; or

(e) interest in respect of money borrowed; or

(f) borrowing costs.

(2) Subsection (1) has effect despite any agreement to the contrary, but
without prejudice to the administrator’s rights against the company
or anyone else.

443B Payments for property used or occupied by, or in the
possession of, the company

Scope

(1) This section applies if, under an agreement made before the
administration of a company began, the company continues to use
or occupy, or to be in possession of, property of which someone
else is the owner or lessor, including property consisting of goods
that is subject to a lease that gives rise to a PPSA security interest
in the goods.
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General rule

(2) Subject to this section, the administrator is liable for so much of
the rent or other amounts payable by the company under the
agreement as is attributable to a period:

(a) that begins more than 5 business days after the administration
began; and
(b) throughout which:
(i) the company continues to use or occupy, or to be in
possession of, the property; and

(i1) the administration continues.

(3) Within 5 business days after the beginning of the administration,
the administrator may give to the owner or lessor a notice that
specifies the property and states that the company does not propose
to exercise rights in relation to the property.

(4) Despite subsection (2), the administrator is not liable for so much
of the rent or other amounts payable by the company under the
agreement as is attributable to a period during which a notice under
subsection (3) is in force, but such a notice does not affect a
liability of the company.

(5) A notice under subsection (3) ceases to have effect if:
(a) the administrator revokes it by writing given to the owner or
lessor; or
(b) the company exercises, or purports to exercise, a right in
relation to the property.

(6) For the purposes of subsection (5), the company does not exercise,
or purport to exercise, a right in relation to the property merely
because the company continues to occupy, or to be in possession
of, the property, unless the company:

(a) also uses the property; or
(b) asserts a right, as against the owner or lessor, so to continue.
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Restrictions on general rule

(7) Subsection (2) does not apply in relation to so much of a period as
elapses after:
(a) areceiver of the property is appointed; or
(b) under an agreement or instrument under which a security
interest in the property is created or arises:
(i) the secured party appoints an agent to enter into
possession, or to assume control, of the property; or
(i1) the secured party takes possession, or assumes control,
of the property;
but this subsection does not affect a liability of the company.

(8) Subsection (2) does not apply in so far as a court, by order, excuses
the administrator from liability, but an order does not affect a
liability of the company.

(9) The administrator is not taken because of subsection (2):
(a) to have adopted the agreement; or

(b) to be liable under the agreement otherwise than as mentioned
in subsection (2).

443BA Certain taxation liabilities

(1) The administrator of a company is liable to pay to the
Commissioner of Taxation:

(a) each amount payable under a remittance provision because of
a deduction made by the administrator; and

(b) without limiting paragraph (a), so much of each amount
payable under a remittance provision because of a deduction
made by the company during the administration as equals so
much of the deduction as is attributable to a period
throughout which the administration continued,;

even if the amount became payable after the end of the
administration.

(2) In this section:
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remittance provision means any of the following former provisions
of the Income Tax Assessment Act 1936:
(aa) section 220AAE, 220AAM or 220AAR;

(a) section 221F (except subsection 221F(12)) or section 221G

(except subsection 221G(4A));

(b) subsection 221 YHDC(2);

(c) subsection 221YHZD(1) or (1A);

(d) subsection 221 YN(1);
and any of the provisions of Subdivision 16-B in Schedule 1 to the
Taxation Administration Act 1953.

443C Administrator not otherwise liable for company’s debts

The administrator of a company under administration is not liable
for the company’s debts except under this Subdivision.

Subdivision B—Indemnity

443D Right of indemnity

The administrator of a company under administration is entitled to
be indemnified out of the company’s property (other than any
PPSA retention of title property subject to a PPSA security interest
that is perfected within the meaning of the Personal Property
Securities Act 2009) for:
(a) debts for which the administrator is liable under Subdivision
A or a remittance provision as defined in
subsection 443BA(2); and
(aa) any other debts or liabilities incurred, or damages or losses
sustained, in good faith and without negligence, by the
administrator in the performance or exercise, or purported
performance or exercise, of any of his or her functions or
powers as administrator; and

(b) his or her remuneration as fixed under section 449E.
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443E Right of indemnity has priority over other debts

General rule

(1) Subject to section 556, a right of indemnity under section 443D has
priority over:
(a) all the company’s unsecured debts; and

(b) any debts of the company secured by a PPSA security
interest in property of the company if, when the
administration of the company begins, the security interest is
vested in the company because of the operation of any of the
following provisions:

(i) section 267 or 267A of the Personal Property Securities
Act 2009 (property subject to unperfected security
interests);
(i1) section S88FL of this Act (collateral not registered
within time); and
(c) subject otherwise to this section—debts of the company
secured by a circulating security interest in property of the
company.

Debts secured by circulating security interests—receiver appointed
before the beginning of administration etc.

(2) A right of indemnity under section 443D does not have priority
over debts of the company under administration that are secured by
a circulating security interest in property of the company, except so
far as the secured party agrees, if:
(a) before the beginning of the administration, the secured party:

(1) appointed a receiver of property of the company under a
power contained in an instrument relating to the security
interest; or

(i1) obtained an order for the appointment of a receiver of
property of the company for the purpose of enforcing
the security interest; or

(ii1) entered into possession, or assumed control, of property
of the company for that purpose; or
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(iv) appointed a person so to enter into possession or assume
control (whether as agent for the secured party or for the
company); and

(b) the receiver or person is still in office, or the secured party is
still in possession or control of the property.

Debts secured by circulating security interests—receiver appointed
during administration etc.

(3) Subsection (4) applies if:
(a) debts of a company under administration are secured by a
circulating security interest in property of the company; and

(b) during the administration, the secured party, consistently
with this Part:

(i) appoints a receiver of property of the company under a
power contained in an instrument relating to the security
interest; or

(ii) obtains an order for the appointment of a receiver of
property of the company for the purpose of enforcing
the security interest; or

(iii) enters into possession, or assumes control, of property
of the company for that purpose; or

(iv) appoints a person so to enter into possession or assume
control (whether as agent for the secured party or for the
company).

(4) A right of indemnity of the administrator under section 443D has
priority over those debts only in so far as it is a right of indemnity
for debts incurred, or remuneration accruing, before written notice
of the appointment, or of the entering into possession or assuming
of control, as the case may be, was given to the administrator.

Debts secured by circulating security interests—priority over right
of indemnity in relation to repayment of money borrowed etc.

(5) A right of indemnity under section 443D does not have priority
over debts of the company under administration that are secured by
a circulating security interest in property of the company, except so
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far as the secured party consents in writing, to the extent that the
right of indemnity relates to debts incurred for:

(a) the repayment of money borrowed; or
(b) interest in respect of money borrowed; or
(c) borrowing costs.

443F Lien to secure indemnity

(1) To secure a right of indemnity under section 443D, the
administrator has a lien on the company’s property.

(2) A lien under subsection (1) has priority over another security
interest only in so far as the right of indemnity under section 443D
has priority over debts secured by the other security interest.
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Division 10—Execution and effect of deed of company
arrangement

444A Effect of creditors’ resolution

(1) This section applies where, at a meeting convened under
section 439A, a company’s creditors resolve that the company
execute a deed of company arrangement.

(2) The administrator of the company is to be the administrator of the
deed, unless the creditors, by resolution passed at the meeting,
appoint someone else to be administrator of the deed.

(3) The administrator of the company must prepare an instrument
setting out the terms of the deed.

(4) The instrument must also specify the following:
(a) the administrator of the deed;

(b) the property of the company (whether or not already owned
by the company when it executes the deed) that is to be
available to pay creditors’ claims;

(c) the nature and duration of any moratorium period for which
the deed provides;

(d) to what extent the company is to be released from its debts;
(e) the conditions (if any) for the deed to come into operation;
(f) the conditions (if any) for the deed to continue in operation;
(g) the circumstances in which the deed terminates;

(h) the order in which proceeds of realising the property referred
to in paragraph (b) are to be distributed among creditors
bound by the deed;

(i) the day (not later than the day when the administration
began) on or before which claims must have arisen if they are
to be admissible under the deed.

(5) The instrument is taken to include the prescribed provisions, except
so far as it provides otherwise.
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444B Execution of deed

(1

2

3)

4

)

(6)

(7

This section applies where an instrument is prepared under
section 444A.

The company must execute the instrument within:
(a) 15 business days after the end of the meeting of creditors; or

(b) such further period as the Court allows on an application
made within those 15 business days.

The board of the company may, by resolution, authorise the
instrument to be executed by or on behalf of the company.

Subsection (3) has effect despite section 437C, but does not limit
the functions and powers of the administrator of the company.

The proposed administrator of the deed must execute the
instrument before, or as soon as practicable after, the company
executes it.

When executed by both the company and the deed’s proposed
administrator, the instrument becomes a deed of company
arrangement.

Division 12 provides for consequences of the company
contravening subsection (2).

444C Creditor etc. not to act inconsistently with deed before its

(1

execution

Where, at a meeting convened under section 439A, a company’s
creditors resolve that the company execute a deed of company
arrangement, this section applies until:
(a) the deed is executed by both the company and the deed’s
administrator; or
(b) the period within which subsection 444B(2) requires the
company to execute the deed ends;
whichever happens sooner.
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(2) In so far as a person would be bound by the deed if it had already
been so executed, the person:

(a) must not do anything inconsistent with the deed, except with
the leave of the Court; and

(b) is subject to section 444E.

444D Effect of deed on creditors

(1) A deed of company arrangement binds all creditors of the
company, so far as concerns claims arising on or before the day
specified in the deed under paragraph 444A(4)(i).

(2) Subsection (1) does not prevent a secured creditor from realising or
otherwise dealing with the security interest, except so far as:
(a) the deed so provides in relation to a secured creditor who
voted in favour of the resolution of creditors because of
which the company executed the deed; or

(b) the Court orders under subsection 444F(2).

(3) Subsection (1) does not affect a right that an owner or lessor of
property has in relation to that property, except so far as:

(a) the deed so provides in relation to an owner or lessor of
property who voted in favour of the resolution of creditors
because of which the company executed the deed; or

(b) the Court orders under subsection 444F(4).

(3A) Subsection (3) does not apply in relation to an owner or lessor of
PPSA retention of title property of the company.
Note: Subsection (2) applies in relation to an owner or lessor of PPSA
retention of title property of the company. Such an owner or lessor is a

secured creditor of the company (see section 51F (meaning of PPSA
retention of title property)).

(4) Section 231 does not prevent a creditor of the company from
becoming a member of the company as a result of the deed
requiring the creditor to accept an offer of shares in the company.
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444DA Giving priority to eligible employee creditors

(1) A deed of company arrangement must contain a provision to the
effect that, for the purposes of the application by the administrator
of the property of the company coming under his or her control
under the deed, any eligible employee creditors will be entitled to a
priority at least equal to what they would have been entitled if the
property were applied in accordance with sections 556, 560 and
561.

(2) However, the rule in subsection (1) does not apply if:

(a) at a meeting of eligible employee creditors held before the
meeting convened under section 439A, the eligible employee
creditors pass a resolution agreeing to the non-inclusion of
such a provision; or

(b) the Court makes an order under subsection (5) approving the
non-inclusion of such a provision.

Meeting of eligible employee creditors

(3) The administrator of the company must convene a meeting under
paragraph (2)(a) by giving written notice of the meeting to as many
of the eligible employee creditors as reasonably practicable at least
5 business days before the meeting.

(4) A notice under subsection (3) must be accompanied by a copy of a
statement setting out:

(a) the administrator’s opinion whether the non-inclusion of such
a provision would be likely to result in the same or a better
outcome for eligible employee creditors as a whole than
would result from an immediate winding up of the company;
and

(b) his or her reasons for that opinion; and

(¢) such other information known to the administrator as will
enable the eligible employee creditors to make an informed
decision about the matter covered by paragraph (a).
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Court approval

(5) The Court may approve the non-inclusion of such a provision if the
Court is satisfied that the non-inclusion of the provision would be
likely to result in the same or a better outcome for eligible
employee creditors as a whole than would result from an
immediate winding up of the company.

(6) The Court may only make an order under subsection (5) on the
application of:

(a) the administrator, or proposed administrator, of the deed; or
(b) an eligible employee creditor; or
(c) any interested person.

(7) The Court may make an order under subsection (5) before or after
the meeting convened under section 439A.

444DB Superannuation contribution debts not admissible to proof

Whole of superannuation contribution debt

(1) A deed of company arrangement must contain a provision to the
effect that the administrator of the deed must determine that the
whole of a debt by way of a superannuation contribution is not
admissible to proof against the company if:

(a) a debt by way of superannuation guarantee charge:
(1) has been paid; or
(ii) is, or is to be, admissible to proof against the company;
and
(b) the administrator of the deed is satisfied that the
superannuation guarantee charge is attributable to the whole
of the first-mentioned debt.

(2) If the administrator of a deed of company arrangement determines,
under a provision covered by subsection (1), that the whole of a
debt is not admissible to proof against the company, the whole of
the debt is extinguished.
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Part of superannuation contribution debt

(3) A deed of company arrangement must contain a provision to the
effect that the administrator of the deed must determine that a
particular part of a debt by way of a superannuation contribution is
not admissible to proof against the company if:

(a) a debt by way of superannuation guarantee charge:
(1) has been paid; or
(i) is, or is to be, admissible to proof against the company;
and

(b) the administrator of the deed is satisfied that the
superannuation guarantee charge is attributable to that part of
the first-mentioned debt.

(4) If the administrator of a deed of company arrangement determines,
under a provision covered by subsection (3), that a part of a debt is
not admissible to proof against the company, that part of the debt is
extinguished.

Definition
(5) In this section:

superannuation contribution has the same meaning as in
section 556.

444E Protection of company’s property from persons bound by deed

(1) Until a deed of company arrangement terminates, this section
applies to a person bound by the deed.

(2) The person cannot:
(a) make an application for an order to wind up the company; or

(b) proceed with such an application made before the deed
became binding on the person.

(3) The person cannot:
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(a) begin or proceed with a proceeding against the company or in
relation to any of its property; or

(b) begin or proceed with enforcement process in relation to
property of the company;

except:
(c) with the leave of the Court; and
(d) in accordance with such terms (if any) as the Court imposes.

(4) In subsection (3):

property of a company includes:
(a) any PPSA retention of title property of the company; and
(b) any other property used or occupied by, or in the possession
of, the company.

Note: See sections 9 (definition of property) and S1F (PPSA retention of
title property).

444F Court may limit rights of secured creditor or owner or lessor

(1) This section applies where:

(a) at a meeting convened under section 439A, a company’s
creditors have resolved that the company execute a deed of
company arrangement; or

(b) a company has executed such a deed.

(2) Subject to subsection 441A(3), the Court may order a secured
creditor of the company not to realise or otherwise deal with the
security interest, except as permitted by the order.

(3) The Court may only make an order under subsection (2) if satisfied
that:

(a) for the creditor to realise or otherwise deal with the security
interest would have a material adverse effect on achieving the
purposes of the deed; and

(b) having regard to:
(1) the terms of the deed; and
(ii) the terms of the order; and
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(iii) any other relevant matter;
the creditor’s interests will be adequately protected.

(4) The Court may order the owner or lessor of property that is used or
occupied by, or is in the possession of, the company not to take
possession of the property or otherwise recover it.

(4A) Subsection (4) does not apply in relation to PPSA retention of title
property of the company.

(5) The Court may only make an order under subsection (4) if satisfied
that:

(a) for the owner or lessor to take possession of the property or
otherwise recover it would have a material adverse effect on
achieving the purposes of the deed; and

(b) having regard to:

(1) the terms of the deed; and

(i1) the terms of the order; and
(iii) any other relevant matter;
the interests of the owner or lessor will be adequately
protected.

(6) An order under this section may be made subject to conditions.

(7) An order under this section may only be made on the application
of:
(a) if paragraph (1)(a) applies—the administrator of the
company; or
(b) if paragraph (1)(b) applies—the deed’s administrator.

444G Effect of deed on company, officers and members

A deed of company arrangement also binds:
(a) the company; and
(b) its officers and members; and
(c) the deed’s administrator.
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444GA Transfer of shares

(1) The administrator of a deed of company arrangement may transfer
shares in the company if the administrator has obtained:

(a) the written consent of the owner of the shares; or
(b) the leave of the Court.

(2) A person is not entitled to oppose an application for leave under
subsection (1) unless the person is:

(a) a member of the company; or
(b) a creditor of the company; or
(c) any other interested person; or
(d) ASIC.

(3) The Court may only give leave under subsection (1) if it is satisfied
that the transfer would not unfairly prejudice the interests of
members of the company.

444H Extent of release of company’s debts

A deed of company arrangement releases the company from a debt
only in so far as:

(a) the deed provides for the release; and
(b) the creditor concerned is bound by the deed.

444J Guarantees and indemnities

Section 444H does not affect a creditor’s rights under a guarantee
or indemnity.
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Division 11—Variation, termination and avoidance of deed

445A Variation of deed by creditors

A deed of company arrangement may be varied by a resolution

passed at a meeting of the company’s creditors convened under
section 445F, but only if the variation is not materially different
from a proposed variation set out in the notice of the meeting.

445B Court may cancel variation

(1) Where a deed of company arrangement is varied under
section 445A, a creditor of the company may apply to the Court for
an order cancelling the variation.

(2) On an application, the Court:

(a) may make an order cancelling the variation, or confirming it,
either wholly or in part, on such conditions (if any) as the
order specifies; and

(b) may make such other orders as it thinks appropriate.

445C When deed terminates

A deed of company arrangement terminates when:

(a) the Court makes under section 445D an order terminating the
deed; or

(b) the company’s creditors pass a resolution terminating the
deed at a meeting that was convened under section 445F by a
notice setting out the proposed resolution; or

(c) if the deed specifies circumstances in which it is to
terminate—those circumstances exist; or

(d) the administrator of the deed executes a notice of termination
of the deed in accordance with section 445FA;

whichever happens first.
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445CA When creditors may terminate deed

The creditors are not entitled to pass a resolution under
paragraph 445C(b) unless:

(a) there has been a breach of the deed; and

(b) the breach has not been rectified before the resolution is
passed.

445D When Court may terminate deed

(1) The Court may make an order terminating a deed of company
arrangement if satisfied that:
(a) information about the company’s business, property, affairs
or financial circumstances that:

(i) was false or misleading; and

(ii) can reasonably be expected to have been material to
creditors of the company in deciding whether to vote in
favour of the resolution that the company execute the
deed;

was given to the administrator of the company or to such
creditors; or

(b) such information was contained in a report or statement
under subsection 439A(4) that accompanied a notice of the
meeting at which the resolution was passed; or

(c) there was an omission from such a report or statement and
the omission can reasonably be expected to have been
material to such creditors in so deciding; or

(d) there has been a material contravention of the deed by a
person bound by the deed; or

(e) effect cannot be given to the deed without injustice or undue
delay; or

(f) the deed or a provision of it is, an act or omission done or
made under the deed was, or an act or omission proposed to
be so done or made would be:

(i) oppressive or unfairly prejudicial to, or unfairly
discriminatory against, one or more such creditors; or
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(ii) contrary to the interests of the creditors of the company
as a whole; or

(g) the deed should be terminated for some other reason.

(2) An order may be made on the application of:
(a) a creditor of the company; or
(b) the company; or
(ba) ASIC; or
(c) any other interested person.

445E Creditors may terminate deed and resolve that company be
wound up

Where:
(a) at a meeting convened under section 445F, the company’s
creditors pass a resolution terminating the deed; and
(b) the notice of the meeting set out a proposed resolution that
the company be wound up;
the creditors may also resolve at the meeting that the company be
wound up.

445F Meeting of creditors to consider proposed variation or
termination of deed

(1) The administrator of a deed of company arrangement:
(a) may at any time convene a meeting of the company’s
creditors; and
(b) must convene such a meeting if so requested in writing by
creditors the value of whose claims against the company is
not less than 10% of the value of all the creditors’ claims
against the company.

(2) The deed’s administrator must convene the meeting by giving
written notice of the meeting:
(a) to as many of the company’s creditors as reasonably
practicable; and
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(b) at least 5 business days before the meeting.

Note: For electronic notification, see section 600G.

(3) The notice given to a creditor under subsection (2) must:

(a) set out each resolution (if any) under section 445A or
paragraph 445C(b) that the deed’s administrator proposes
that the meeting vote on; and

(b) if the meeting is convened under paragraph (1)(b) of this
section—set out each proposed resolution under
section 445A or paragraph 445C(b) that is set out in the
request.

(4) At ameeting convened under this section, the deed’s administrator
is to preside.

(5) A meeting convened under this section may be adjourned from
time to time.

445FA Notice of termination of deed

(1) If a company is subject to a deed of company arrangement, and:

(a) the administrator of the deed has applied all of the proceeds
of the realisation of the assets available for the payment of
creditors; or

(b) the administrator of the deed has paid to the creditors:
(1) the sum of 100 cents in the dollar; or
(ii) any lesser sum determined by the creditors at a general
meeting; or
(c) all of the following conditions are satisfied:

(i) the company’s obligations under the deed have been
fulfilled;

(i1) the obligations of any other party to the deed have been
fulfilled;

(iii) creditors’ claims under the deed have been dealt with in
accordance with the deed;

the administrator of the deed must:
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2

(d) certify to that effect in writing; and

(e) within 28 days, lodge with ASIC a notice of termination of
the deed.

The notice of termination must be in the prescribed form.

Note: For termination of the deed, see section 445C.

445G When Court may void or validate deed

(1

2

3)

4

Where there is doubt, on a specific ground, whether a deed of
company arrangement was entered into in accordance with this
Part or complies with this Part, the administrator of the deed, a
member or creditor of the company, or ASIC, may apply to the
Court for an order under this section.

On an application, the Court may make an order declaring the
deed, or a provision of it, to be void or not to be void, as the case
requires, on the ground specified in the application or some other
ground.

On an application, the Court may declare the deed, or a provision
of'it, to be valid, despite a contravention of a provision of this Part,
if the Court is satisfied that:

(a) the provision was substantially complied with; and

(b) no injustice will result for anyone bound by the deed if the
contravention is disregarded.

Where the Court declares a provision of a deed of company
arrangement to be void, the Court may by order vary the deed, but
only with the consent of the deed’s administrator.

445H Effect of termination or avoidance

The termination or avoidance, in whole or in part, of a deed of
company arrangement does not affect the previous operation of the
deed.
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Division 11A—Deed administrator’s accounts

445J Deed administrator’s accounts

Accounts to be lodged

(1) The administrator of a deed of company arrangement must, within
one month after:
(a) the end of the 6-month period beginning on the date of his or
her appointment; and
(b) the end of each subsequent 6-month period during which he
or she is the administrator of the deed;
lodge an account that:
(c) is in the prescribed form; and
(d) is verified by a written statement; and
(e) shows his or her receipts and payments during the relevant
6-month period; and
() in the case of the second or subsequent account lodged under
this subsection—also shows the aggregate amount of receipts
and payments during all preceding 6-month periods since his
or her appointment.

(2) A person who ceases to be the administrator of a deed of company
arrangement must, within one month after the cessation, lodge an
account that:

(a) is in the prescribed form; and
(b) is verified by a written statement; and
(c) if he or she has previously been required to lodge an account
under subsection (1)—shows his or her receipts and
payments during the period:
(i) beginning at the end of the 6-month period to which the
most recent account under subsection (1) related; and
(i1) ending at the cessation; and
(d) if he or she has previously been required to lodge an account
under subsection (1)—also shows the aggregate amount of
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receipts and payments during all previous 6-month periods
since his or her appointment; and

(e) if he or she has not previously been required to lodge an
account under subsection (1)—shows his or her receipts and
payments during the period beginning on:

(i) the date of his or her appointment; and
(i1) ending at the cessation.

Audit

(3) If an account is lodged under subsection (1) or (2), ASIC may
cause the account to be audited by a registered company auditor.

(4) The auditor must prepare a report on the account.

(5) For the purposes of the audit under subsection (3), the
administrator or former administrator must give the auditor such
books and information as the auditor requires.

(6) If ASIC causes an account to be audited under subsection (3):

(a) ASIC must give the administrator or former administrator a
copy of the report by the auditor; and

(b) subsection 1289(5) applies in relation to the report prepared
by the auditor as if it were a document required to be lodged.

(7) The costs of an audit under this section are to be fixed by ASIC,
and are payable by the company.
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Division 12—Transition to creditors’ voluntary winding up

446A Administrator becomes liquidator in certain cases

(1) This section applies if:
(a) the creditors of a company under administration resolve at a
particular time under paragraph 439C(c) that the company be
wound up; or

(b) a company under administration contravenes
subsection 444B(2) at a particular time; or

(c) at a meeting convened under section 445F, a company’s
creditors:

(i) pass aresolution terminating a deed of company
arrangement executed by the company; and

(ii) also resolve at a particular time under section 445E that
the company be wound up.

(2) The company is taken:

(a) to have passed, at the time referred to in paragraph (1)(a) or
(b) or subparagraph (1)(c)(ii), as the case may be, a special
resolution under section 491 that the company be wound up
voluntarily; and

(b) to have done so without a declaration having been made and
lodged under section 494.

(3) Section 497 is taken to have been complied with in relation to the
winding up.

(5) The liquidator must:

(a) within 5 business days after the day on which the company is
taken to have passed the resolution, lodge a written notice
stating that the company is taken because of this section to
have passed such a resolution and specifying that day; and

(b) cause the notice to be published, within the period
ascertained in accordance with the regulations, in the
prescribed manner.
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(6) Section 482 applies in relation to the winding up as if it were a
winding up in insolvency or by the Court.

Note: Section 482 empowers the Court to stay or terminate a winding up and
give consequential directions.

(7) An application under section 482 as applying because of
subsection (6) may be made:

(a) despite subsection 499(4), by the company pursuant to a
resolution of the board; or

(b) by the liquidator; or
(c) by a creditor; or
(d) by a contributory.

Note: See also section 499 (appointment of liquidator).

446B Regulations may provide for transition in other cases

(1) The regulations may prescribe cases where:
(a) a company under administration; or
(b) a company that has executed a deed of company arrangement
(even if the deed has terminated);
is taken to have passed a special resolution under section 491 that
the company be wound up voluntarily.

(2) The regulations may provide for Part 5.5 to apply with prescribed
modifications in cases prescribed for the purposes of
subsection (1).

(3) Without limiting subsection (2), the regulations may provide, in
relation to such cases, for matters of a kind provided for by any of
subsections 446A(2) to (7), inclusive.

(4) Regulations in force for the purposes of this section have effect
accordingly.
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446C Liquidator may require submission of a report about the
company’s affairs

Scope

(1) This section applies if:

(a) at a particular time (the liquidation time), a company
resolves by special resolution that it be wound up voluntarily;
and

(b) immediately before the liquidation time:

(i) the company was under administration; or

(ii) the company was subject to a deed of company
arrangement.

Report

(2) The liquidator may, by written notice given to a person who is or
has been an officer of the company, require the person to:
(a) give the liquidator a report containing such information as is
specified in the notice about:

(1) the affairs of the company, as at a date specified in the
notice; or

(i1) if one or more of the affairs of the company are
specified in the notice—those affairs, as at a date
specified in the notice; and

(b) verify the report by a statement in writing in the prescribed
form.

(3) The following provisions have effect:

(a) if subparagraph (1)(b)(i) applies—the date specified in the
subsection (2) notice must not be earlier than the beginning
of the administration;

(b) if subparagraph (1)(b)(ii) applies—the date specified in the
subsection (2) notice must not be earlier than the beginning
of the administration that ended when the deed was executed.
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“4)

)

(6)

(7

®)

)

Deadline for giving report to liquidator

If a person is given a notice under subsection (2), the person must
give the liquidator the report required by the notice:

(a) within 14 days after the notice was given; or

(b) if the liquidator, by written notice given to the person, allows
a longer period—within that longer period.

The liquidator may allow a longer period under paragraph (4)(b)
only on written application made within the period of 14 days
mentioned in paragraph (4)(a).

The liquidator may allow a longer period under paragraph (4)(b)
only if the liquidator believes there are special reasons for doing
SO.

Report to be lodged with ASIC

The liquidator must, within 7 days after receiving a report under
subsection (2), lodge a copy of the report with ASIC.

Cost of preparation of report

If:
(a) a person is required to give a report under subsection (2); and
(b) the person incurs costs or expenses in relation to the
preparation or giving of the report;
the person is entitled to be paid by the liquidator out of the
property of the company (other than its PPSA retention of title
property), so much of those costs and expenses as the liquidator
considers reasonable.

Reasonable excuse
Subsection (4) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (9), see subsection 13.3(3) of the Criminal Code.
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Section 446C

Strict liability

(10) An offence against subsection 1311(1) that relates to subsection (4)
of this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 13—Powers of Court

447A General power to make orders

(1) The Court may make such order as it thinks appropriate about how
this Part is to operate in relation to a particular company.

(2) For example, if the Court is satisfied that the administration of a
company should end:
(a) because the company is solvent; or
(b) because provisions of this Part are being abused; or
(c) for some other reason;

the Court may order under subsection (1) that the administration is
to end.

(3) An order may be made subject to conditions.

(4) An order may be made on the application of:

(a) the company; or

(b) a creditor of the company; or

(c) in the case of a company under administration—the
administrator of the company; or

(d) in the case of a company that has executed a deed of
company arrangement—the deed’s administrator; or

(e) ASIC; or

(f) any other interested person.

447B Orders to protect creditors during administration

(1) On the application of ASIC, the Court may make such order as it
thinks necessary to protect the interests of a company’s creditors
while the company is under administration.

(2) On the application of a creditor of a company, the Court may make
such order as it thinks necessary to protect the creditor’s interests
while the company is under administration.
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(3) An order may be made subject to conditions.

447C Court may declare whether administrator validly appointed

(1) If there is doubt, on a specific ground, about whether a purported
appointment of a person as administrator of a company, or of a
deed of company arrangement, is valid, the person, the company or
any of the company’s creditors may apply to the Court for an order
under subsection (2).

(2) On an application, the Court may make an order declaring whether
or not the purported appointment was valid on the ground specified
in the application or on some other ground.

447D Administrator may seek directions

(1) The administrator of a company under administration, or of a deed
of company arrangement, may apply to the Court for directions
about a matter arising in connection with the performance or
exercise of any of the administrator’s functions and powers.

(2) The administrator of a deed of company arrangement may apply to
the Court for directions about a matter arising in connection with
the operation of, or giving effect to, the deed.

447E Supervision of administrator of company or deed

(1) Where the Court is satisfied that the administrator of a company
under administration, or of a deed of company arrangement:

(a) has managed, or is managing, the company’s business,
property or affairs in a way that is prejudicial to the interests
of some or all of the company’s creditors or members; or

(b) has done an act, or made an omission, or proposes to do an
act, or to make an omission, that is or would be prejudicial to
such interests;

the Court may make such order as it thinks just.

(2) Where the Court is satisfied that:
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(a) a company is under administration but:
(i) there is a vacancy in the office of administrator of the
company; or
(i) no administrator of the company is acting; or
(b) adeed of company arrangement has not yet terminated but:

(i) there is a vacancy in the office of administrator of the
deed; or

(i) no administrator of the deed is acting;
the Court may make such order as it thinks just.

(3) An order may only be made on the application of ASIC or of a
creditor or member of the company.

447F Effect of Division

Nothing in this Division limits the generality of anything else in it.
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Division 14—Qualifications of administrators

448A Appointee must consent

A person cannot be appointed as administrator of a company or of
a deed of company arrangement unless:
(a) the person has consented in writing to the appointment; and
(b) as at the time of the appointment, the person has not
withdrawn the consent.

448B Administrator must be registered liquidator

(1) A person must not consent to be appointed, and must not act, as
administrator of a company or of a deed of company arrangement.

(2) Subsection (1) does not apply if the person is a registered
liquidator.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2), see subsection 13.3(3) of the Criminal Code.

(3) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

448C Disqualification of person connected with company

(1) Subject to this section, a person must not, except with the leave of
the Court, seek or consent to be appointed as, or act as,
administrator of a company or of a deed of company arrangement
if:

(a) the person, or a body corporate in which the person has a
substantial holding, is indebted in an amount exceeding
$5,000 to the company or to a body corporate related to the
company; or

(b) the person is, otherwise than in a capacity as administrator or
liquidator of, or as administrator of a deed of company
arrangement executed by, the company or a related body
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corporate, a creditor of the company or of a related body
corporate in an amount exceeding $5,000; or

(c) the person is a director, secretary, senior manager or
employee of the company; or

(d) the person is a director, secretary, senior manager or
employee of a body corporate that is a secured party in
relation to property of the company; or

(e) the person is an auditor of the company; or

(f) the person is a partner or employee of an auditor of the
company; or

(g) the person is a partner, employer or employee of an officer of
the company; or

(h) the person is a partner or employee of an employee of an
officer of the company.

(1A) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(2) For the purposes of paragraph (1)(a), disregard a debt owed by a
natural person to a body corporate if:
(a) the body corporate is:
(1) an Australian ADI; or
(ii) a body corporate registered under section 21 of the Life
Insurance Act 1995; and
(b) the debt arose because of a loan that the body corporate or
entity made to the person in the ordinary course of its
ordinary business; and
(c) the person used the amount of the loan to pay the whole or
part of the purchase price of premises that the person uses as
their principal place of residence.

(3) For the purposes of this section, a person is taken to be a director,
secretary, senior manager, employee or auditor of a company if:
(a) the person is or has, within the last 2 years, been a director,
secretary, senior manager, employee, auditor or promoter of
the company or a related body corporate; and
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(b) ASIC has not directed that the person not be taken to be a
director, secretary, senior manager, employee or auditor for
the purposes of this section.

ASIC may give a direction under paragraph (b) only if it thinks fit
in the circumstances of the case.

(4) For the purposes of paragraphs (1)(g) and (h), officer does not
include liquidator.

448D Disqualification of insolvent under administration

A person must not consent to be appointed, and must not act, as
administrator of a company or of a deed of company arrangement
if he or she is an insolvent under administration.
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Division 15—Removal, replacement and remuneration of
administrator

449A Appointment of administrator cannot be revoked

The appointment of a person as administrator of a company or of a
deed of company arrangement cannot be revoked.

449B Court may remove administrator

On the application of ASIC or of a creditor, liquidator or
provisional liquidator of the company concerned, the Court may:

(a) remove from office the administrator of a company under
administration or of a deed of company arrangement; and

(b) appoint someone else as administrator of the company or
deed.

449C Vacancy in office of administrator of company

(1) Where the administrator of a company under administration:
(a) dies; or
(b) becomes prohibited from acting as administrator of the
company; or
(c) resigns by notice in writing given to his or her appointer and
to the company;

his or her appointer may appoint someone else as administrator of
the company.

(2) In subsection (1):

appointer, in relation to the administrator of a company under
administration, means:
(a) if the administrator was appointed by the Court under
section 449B or subsection (6) of this section—the Court; or
(b) otherwise:
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(i) if the administration began because of an appointment

under section 436 A—the company; or

(i1) if the administration began because of an appointment
under section 436B—a liquidator or provisional
liquidator of the company; or

(iii) if the administration began because of an appointment
under section 436C—a person who is entitled, or would
apart from section 440B or 441D be entitled, to enforce
the security interest.

(3) An appointment under subsection (1) by the company under
administration must be made pursuant to a resolution of the board.

(4) Within 5 business days after being appointed under subsection (1)
as administrator of a company otherwise than by the Court, a
person must convene a meeting of the company’s creditors so that
they may:

(a) determine whether to remove the person from office; and
(b) if so, appoint someone else as administrator of the company.

(5) A person must convene a meeting under subsection (4) by:

(a) giving written notice of the meeting to as many of the
company’s creditors as reasonably practicable; and

(b) causing a notice setting out the prescribed information about
the meeting to be published in the prescribed manner;

at least 2 business days before the meeting.

Note: For electronic notification under paragraph (a), see section 600G.
(6) Where a company is under administration, but for some reason no

administrator is acting, the Court may appoint a person as

administrator on the application of ASIC or of an officer, member
or creditor of the company.

(7) Subsections (3) and (6) have effect despite section 437C.
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449CA Declarations by administrator—indemnities and relevant
relationships

Scope

(1) This section applies to an administrator appointed under
subsection 449C(1) otherwise than by the Court.

Declaration of relationships and indemnities

(2) As soon as practicable after being appointed, the administrator
must make:

(a) a declaration of relevant relationships; and
(b) adeclaration of indemnities.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Notification of creditors

(3) The administrator must:

(a) give a copy of each declaration under subsection (2) to as
many of the company’s creditors as reasonably practicable;
and

(b) do so at the same time as the administrator gives those
creditors notice of the meeting convened under
subsection 449C(4).

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The administrator must table a copy of each declaration under
subsection (2) at the meeting convened under subsection 449C(4).
Note: Failure to comply with this subsection is an offence (see

subsection 1311(1)).

Updating of declaration

(5) If:
(a) at a particular time, the administrator makes:
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(1) adeclaration of relevant relationships; or
(i1) a declaration of indemnities;
under subsection (2) or this subsection; and
(b) at a later time:
(i) the declaration has become out-of-date; or

(i1) the administrator becomes aware of an error in the
declaration;

the administrator must, as soon as practicable, make:

(c) if subparagraph (a)(i) applies—a replacement declaration of
relevant relationships; or

(d) if subparagraph (a)(ii) applies—a replacement declaration of
indemnities.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(6) The administrator must table a copy of a replacement declaration
under subsection (5):

(a) if:
(1) there is a committee of creditors; and

(ii) the next meeting of the committee of creditors occurs
before the next meeting of the company’s creditors;
at the next meeting of the committee of creditors; or
(b) in any other case—at the next meeting of the company’s
creditors.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Defence

(7) In a prosecution for an offence constituted by a failure to include a
particular matter in a declaration under this section, it is a defence
if the defendant proves that:

(a) the defendant made reasonable enquiries; and

(b) after making these enquiries, the defendant had no reasonable
grounds for believing that the matter should have been
included in the declaration.
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449D Vacancy in office of administrator of deed of company
arrangement

(1) Where the administrator of a deed of company arrangement:
(a) dies; or
(b) becomes prohibited from acting as administrator of the deed;
or
(c) resigns by notice in writing given to the company;
the Court may appoint someone else as administrator of the deed.

(2) Where a deed of company arrangement has not yet terminated, but
for some reason no administrator of the deed is acting, the Court
may appoint a person as administrator of the deed.

(3) An appointment may be made on the application of ASIC or of an
officer, member or creditor of the company.

449E Remuneration of administrator

(1) The administrator of a company under administration is entitled to
receive such remuneration as is determined:

(a) by agreement between the administrator and the committee
of creditors (if any); or

(b) by resolution of the company’s creditors; or
(c) if there is no such agreement or resolution—by the Court.

(1A) The administrator of a company under a deed of company
arrangement is entitled to receive such remuneration as is
determined:

(a) by agreement between the administrator and the committee
of inspection (if any); or

(b) by resolution of the company’s creditors; or

(c) if there is no such agreement or resolution—by the Court.

(1B) To be effective, a resolution under paragraph (1)(b) or (1A)(b)
must deal exclusively with remuneration of the administrator.
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Note: This means that the resolution must not be bundled with any other
resolution.

(1C) The Court may determine remuneration under paragraph (1)(c)
even if:

(a) there has been no meeting of the committee of creditors; or
(b) there has been no meeting of the company’s creditors.

(1D) The Court may determine remuneration under paragraph (1A)(c)
even if:

(a) there has been no meeting of the committee of inspection; or
(b) there has been no meeting of the company’s creditors.

(2) Where remuneration is determined under paragraph (1)(a) or (b) or
paragraph (1A)(a) or (b), the Court may, on the application of
ASIC, of the administrator or of an officer, member or creditor of
the company:

(a) review the remuneration; and
(b) confirm, increase or reduce it.

(3) Subsection (2) has effect despite section 437C.

(4) In exercising its powers under subsection (1), (1A) or (2), the
Court must have regard to whether the remuneration is reasonable,
taking into account any or all of the following matters:

(a) the extent to which the work performed by the administrator
was reasonably necessary;

(b) the extent to which the work likely to be performed by the
administrator is likely to be reasonably necessary;

(c) the period during which the work was, or is likely to be,
performed by the administrator;

(d) the quality of the work performed, or likely to be performed,
by the administrator;

(e) the complexity (or otherwise) of the work performed, or
likely to be performed, by the administrator;

(f) the extent (if any) to which the administrator was, or is likely
to be, required to deal with extraordinary issues;
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(g) the extent (if any) to which the administrator was, or is likely
to be, required to accept a higher level of risk or
responsibility than is usually the case;

(h) the value and nature of any property dealt with, or likely to
be dealt with, by the administrator;

(i) whether the administrator was, or is likely to be, required to
deal with:

(1) one or more receivers; or
(i) one or more receivers and managers;

(j) the number, attributes and behaviour, or the likely number,
attributes and behaviour, of the company’s creditors;

(k) if the remuneration is ascertained, in whole or in part, on a
time basis:

(i) the time properly taken, or likely to be properly taken,
by the administrator in performing the work; and

(i) whether the total remuneration payable to the
administrator is capped;

(I) any other relevant matters.

(5) Before remuneration is determined under paragraph (1)(a), the
administrator must:

(a) prepare a report setting out:

(1) such matters as will enable the committee of creditors to
make an informed assessment as to whether the
proposed remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the administrator; and
(iii) the costs associated with each of those major tasks; and
(b) give a copy of the report to each member of the committee of
creditors at the same time as the member is notified of the
relevant meeting of the committee.

(6) Before remuneration is determined under paragraph (1A)(a), the
administrator must:

(a) prepare a report setting out:
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(1) such matters as will enable the committee of inspection
to make an informed assessment as to whether the
proposed remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the administrator; and

(iii) the costs associated with each of those major tasks; and

(b) give a copy of the report to each member of the committee of
inspection at the same time as the member is notified of the
relevant meeting of the committee.

(7) Before remuneration is determined under paragraph (1)(b) or
(1A)(b), the administrator must:
(a) prepare a report setting out:

(i) such matters as will enable the company’s creditors to
make an informed assessment as to whether the
proposed remuneration is reasonable; and

(i) a summary description of the major tasks performed, or
likely to be performed, by the administrator; and
(iii) the costs associated with each of those major tasks; and
(b) give a copy of the report to each of the company’s creditors

at the same time as the creditor is notified of the relevant
meeting of creditors.
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Division 16—Notices about steps taken under Part

450A Appointment of administrator

(1

(1A)

2

3)

4)

Where an administrator of a company is appointed under
section 436A, 436B or 436C, the administrator must:
(a) lodge a notice of the appointment before the end of the next
business day after the appointment; and
(b) cause a notice setting out the prescribed information about
the appointment to be published, within the period
ascertained in accordance with the regulations, in the
prescribed manner.

A notice under paragraph (1)(b) that relates to a company may be
combined with a notice under paragraph 436E(3)(b) that relates to
the company.

As soon as practicable, and in any event before the end of the next
business day, after appointing an administrator of a company under
section 436C, a person must give to the company a written notice
of the appointment.

As soon as practicable, and in any event before the end of the next
business day, after an administrator of a company is appointed
under section 436A, 436B or 436C, he or she must give a written
notice of the appointment to:
(a) each person who holds a security interest in the whole, or
substantially the whole, of the company’s property; and
(b) each person who holds 2 or more security interests in
property of the company where the property of the company
subject to the respective security interests together constitutes
the whole, or substantially the whole, of the company’s

property.
Note: For electronic notification, see section 600G.

An administrator need not give a notice under subsection (3) to the
person who appointed the administrator.
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450B Execution of deed of company arrangement

As soon as practicable after a deed of company arrangement is
executed, the deed’s administrator must:

(a) send to each creditor of the company a written notice of the
execution of the deed; and

(c) lodge a copy of the deed.

Note: For electronic notification under paragraph (a), see section 600G.

450C Failure to execute deed of company arrangement

As soon as practicable after a company contravenes
subsection 444B(2), the deed’s administrator must:

(a) lodge a notice that the company has failed to execute the
instrument within the required period; and

(b) send such a notice to each of the company’s creditors.

Note: For electronic notification under paragraph (b), see section 600G.

450D Termination of deed of company arrangement

Where a deed of company arrangement terminates because of
paragraph 445C(b), the deed’s administrator must:

(2) lodge a notice of the termination; and
(b) send such a notice to each of the company’s creditors.

Note: For electronic notification under paragraph (b), see section 600G.

450E Notice in public documents etc. of company

(1) A company under administration must set out, in every public
document, and in every negotiable instrument, of the company,
after the company’s name where it first appears, the expression
(“administrator appointed”).

(2) Except with the leave of the Court, until a deed of company
arrangement terminates, the company must set out, in every public
document, and in every negotiable instrument, of the company,
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3)

4)

)

after the company’s name where it first appears, the expression
(“subject to deed of company arrangement”).

An offence based on subsection (1) or (2) is an offence of strict
liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

The Court may only grant leave under subsection (2) on the
application of:
(a) the administrator of the deed of company arrangement; or
(b) any interested person.

The Court may only grant leave under subsection (2) ifit is
satisfied that the granting of leave will not result in any significant
risk to the interests of the company’s creditors (including
contingent or prospective creditors) as a whole.

450F Effect of contravention of this Division

A contravention of this Division does not affect the validity of
anything done or omitted under this Part, except so far as the Court
otherwise orders.
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Division 17—Miscellaneous

451A Appointment of 2 or more administrators of company

(1) Where a provision of this Act provides for an administrator of a
company to be appointed, 2 or more persons may be appointed as
administrators of the company.

(2) Where, because of subsection (1), there are 2 or more
administrators of a company:

(a) a function or power of an administrator of the company may
be performed or exercised by any one of them, or by any 2 or
more of them together, except so far as the instrument or
resolution appointing them otherwise provides; and

(b) areference in this Act to an administrator, or to the
administrator, of a company is, in the case of the
first-mentioned company, a reference to whichever one or
more of those administrators the case requires.

451B Appointment of 2 or more administrators of deed of company
arrangement

(1) Where a provision of this Act provides for an administrator of a
deed of company arrangement to be appointed, 2 or more persons
may be appointed as administrators of the deed.

(2) Where, because of subsection (1), there are 2 or more
administrators of a deed of company arrangement:

(a) a function or power of an administrator of the deed may be
performed or exercised by any one of them, or by any 2 or
more of them together, except so far as the deed, or the
resolution or instrument appointing them, otherwise
provides; and

(b) areference in this Act to an administrator, or to the
administrator, of a deed of company arrangement is, in the
case of the first-mentioned deed, a reference to whichever
one or more of those administrators the case requires.
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451C Effect of things done during administration of company

A payment made, transaction entered into, or any other act or thing
done, in good faith, by, or with the consent of, the administrator of
a company under administration:

(a) is valid and effectual for the purposes of this Act; and

(b) is not liable to be set aside in a winding up of the company.

451D Time for doing act does not run while act prevented by this
Part

Where:
(a) for any purpose (for example, the purposes of a law,
agreement or instrument) an act must or may be done within
a particular period or before a particular time; and
(b) this Part prevents the act from being done within that period
or before that time;
the period is extended, or the time is deferred, because of this
section, according to how long this Part prevented the act from
being done.
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Part 5.4—Winding up in insolvency
Division 1—When company to be wound up in insolvency

459A Order that insolvent company be wound up in insolvency

On an application under section 459P, the Court may order that an
insolvent company be wound up in insolvency.

459B Order made on application under section 234, 462 or 464

Where, on an application under section 234, 462 or 464, the Court
is satisfied that the company is insolvent, the Court may order that
the company be wound up in insolvency.

459C Presumptions to be made in certain proceedings

(1) This section has effect for the purposes of:
(a) an application under section 234, 459P, 462 or 464; or

(b) an application for leave to make an application under
section 459P.

(2) The Court must presume that the company is insolvent if, during or
after the 3 months ending on the day when the application was
made:

(a) the company failed (as defined by section 459F) to comply
with a statutory demand; or

(b) execution or other process issued on a judgment, decree or
order of an Australian court in favour of a creditor of the
company was returned wholly or partly unsatisfied; or

(c) areceiver, or receiver and manager, of property of the
company was appointed under a power contained in an
instrument relating to a circulating security interest in such
property; or
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(d) an order was made for the appointment of such a receiver, or
receiver and manager, for the purpose of enforcing such a
security interest; or

(e) a person entered into possession, or assumed control, of such
property for such a purpose; or

(f) a person was appointed so to enter into possession or assume
control (whether as agent for the secured party or for the
company).

(3) A presumption for which this section provides operates except so
far as the contrary is proved for the purposes of the application.

459D Contingent or prospective liability relevant to whether
company solvent

(1) In determining, for the purposes of an application of a kind referred
to in subsection 459C(1), whether or not the company is solvent,
the Court may take into account a contingent or prospective
liability of the company.

(2) Subsection (1) does not limit the matters that may be taken into
account in determining, for a particular purpose, whether or not a
company is solvent.
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Division 2—Statutory demand

459E Creditor may serve statutory demand on company

(1) A person may serve on a company a demand relating to:

(a) asingle debt that the company owes to the person, that is due
and payable and whose amount is at least the statutory
minimum; or

(b) 2 or more debts that the company owes to the person, that are
due and payable and whose amounts total at least the
statutory minimum.

(2) The demand:

(a) if it relates to a single debt—must specify the debt and its
amount; and

(b) ifit relates to 2 or more debts—must specify the total of the
amounts of the debts; and

(c) must require the company to pay the amount of the debt, or
the total of the amounts of the debts, or to secure or
compound for that amount or total to the creditor’s
reasonable satisfaction, within 21 days after the demand is
served on the company; and

(d) must be in writing; and

(e) must be in the prescribed form (if any); and

(f) must be signed by or on behalf of the creditor.

(3) Unless the debt, or each of the debts, is a judgment debt, the
demand must be accompanied by an affidavit that:

(a) verifies that the debt, or the total of the amounts of the debts,
is due and payable by the company; and

(b) complies with the rules.

(4) A person may make a demand under this section relating to a debt
even if the debt is owed to the person as assignee.
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(5) A demand under this section may relate to a liability under any of
the following provisions of the /ncome Tax Assessment Act 1936:

(aa) former section 220AAE, 220AAM or 220AAR;
(a) former section 221F (except subsection 221F(12)), former
section 221G (except subsection 221G(4A)) or former
section 221P;

(b) former subsection 221 YHDC(2);

(c) former subsection 221 YHZD(1) or (1A);
(d) former subsection 221 YN(1);

(e) section 222AHA;

and any of the provisions of Subdivision 16-B in Schedule 1 to the
Taxation Administration Act 1953, even if the liability arose before
1 January 1991.

(6) Subsection (5) is to avoid doubt and is not intended to limit the
generality of a reference in this Act to a debt.

459F When company taken to fail to comply with statutory demand

(1) If, as at the end of the period for compliance with a statutory
demand, the demand is still in effect and the company has not
complied with it, the company is taken to fail to comply with the
demand at the end of that period.

(2) The period for compliance with a statutory demand is:

(a) if the company applies in accordance with section 459G for
an order setting aside the demand:

(1) if, on hearing the application under section 459G, or on
an application by the company under this paragraph, the
Court makes an order that extends the period for
compliance with the demand—the period specified in
the order, or in the last such order, as the case requires,
as the period for such compliance; or

(i1) otherwise—the period beginning on the day when the
demand is served and ending 7 days after the
application under section 459G is finally determined or
otherwise disposed of; or
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(b) otherwise—21 days after the demand is served.
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Division 3—Application to set aside statutory demand

459G Company may apply

(1) A company may apply to the Court for an order setting aside a
statutory demand served on the company.

(2) An application may only be made within 21 days after the demand
is so served.

(3) An application is made in accordance with this section only if]
within those 21 days:

(a) an affidavit supporting the application is filed with the Court;
and

(b) a copy of the application, and a copy of the supporting
affidavit, are served on the person who served the demand on
the company.

459H Determination of application where there is a dispute or
offsetting claim

(1) This section applies where, on an application under section 459G,
the Court is satisfied of either or both of the following:

(a) that there is a genuine dispute between the company and the
respondent about the existence or amount of a debt to which
the demand relates;

(b) that the company has an offsetting claim.

(2) The Court must calculate the substantiated amount of the demand
in accordance with the formula:

Admitted total — Offsetting total

where:

admitted total means:
(a) the admitted amount of the debt; or
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)

4

)

(b) the total of the respective admitted amounts of the debts;
as the case requires, to which the demand relates.

offsetting total means:
(a) if the Court is satisfied that the company has only one
offsetting claim—the amount of that claim; or
(b) if the Court is satisfied that the company has 2 or more
offsetting claims—the total of the amounts of those claims;
or
(c) otherwise—a nil amount.

If the substantiated amount is less than the statutory minimum, the
Court must, by order, set aside the demand.

If the substantiated amount is at least as great as the statutory
minimum, the Court may make an order:

(a) varying the demand as specified in the order; and

(b) declaring the demand to have had effect, as so varied, as from
when the demand was served on the company.

In this section:

admitted amount, in relation to a debt, means:
(a) ifthe Court is satisfied that there is a genuine dispute
between the company and the respondent about the existence
of the debt—a nil amount; or

(b) if the Court is satisfied that there is a genuine dispute
between the company and the respondent about the amount
of the debt—so much of that amount as the Court is satisfied
is not the subject of such a dispute; or

(c) otherwise—the amount of the debt.

offsetting claim means a genuine claim that the company has
against the respondent by way of counterclaim, set-off or
cross-demand (even if it does not arise out of the same transaction
or circumstances as a debt to which the demand relates).

respondent means the person who served the demand on the
company.
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(6) This section has effect subject to section 459].

459J Setting aside demand on other grounds

(1) On an application under section 459G, the Court may by order set
aside the demand if it is satisfied that:

(a) because of a defect in the demand, substantial injustice will
be caused unless the demand is set aside; or

(b) there is some other reason why the demand should be set
aside.

(2) Except as provided in subsection (1), the Court must not set aside a
statutory demand merely because of a defect.

459K Effect of order setting aside demand

A statutory demand has no effect while there is in force under
section 459H or 459] an order setting aside the demand.

459L Dismissal of application

Unless the Court makes, on an application under section 459J, an
order under section 459H or 4591, the Court is to dismiss the
application.

459M Order subject to conditions

An order under section 459H or 459J may be made subject to
conditions.

459N Costs where company successful

Where, on an application under section 459G, the Court sets aside
the demand, it may order the person who served the demand to pay
the company’s costs in relation to the application.
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Division 4—Application for order to wind up company in
insolvency

459P Who may apply for order under section 459A

(1) Any one or more of the following may apply to the Court for a
company to be wound up in insolvency:

(a) the company;

(b) a creditor (even if the creditor is a secured creditor or is only
a contingent or prospective creditor);

(c) a contributory;

(d) a director;

(e) aliquidator or provisional liquidator of the company;
(f) ASIC;

(g) aprescribed agency.

(2) An application by any of the following, or by persons including
any of the following, may only be made with the leave of the
Court:

(a) a person who is a creditor only because of a contingent or
prospective debt;

(b) a contributory;
(c) adirector;
(d) ASIC.

(3) The Court may give leave if satisfied that there is a prima facie
case that the company is insolvent, but not otherwise.

(4) The Court may give leave subject to conditions.

(5) Except as permitted by this section, a person cannot apply for a
company to be wound up in insolvency.
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459Q Application relying on failure to comply with statutory
demand

If an application for a company to be wound up in insolvency relies
on a failure by the company to comply with a statutory demand,
the application:
(a) must set out particulars of service of the demand on the
company and of the failure to comply with the demand; and
(b) must have attached to it:
(1) a copy of the demand; and
(ii) if the demand has been varied by an order under
subsection 459H(4)—a copy of the order; and
(c) unless the debt, or each of the debts, to which the demand
relates is a judgment debt—must be accompanied by an
affidavit that:
(1) verifies that the debt, or the total of the amounts of the
debts, is due and payable by the company; and
(i) complies with the rules.

459R Period within which application must be determined

(1) An application for a company to be wound up in insolvency is to
be determined within 6 months after it is made.

(2) The Court may by order extend the period within which an
application must be determined, but only if:
(a) the Court is satisfied that special circumstances justify the
extension; and
(b) the order is made within that period as prescribed by
subsection (1), or as last extended under this subsection, as
the case requires.

(3) An application is, because of this subsection, dismissed if it is not
determined as required by this section.

(4) An order under subsection (2) may be made subject to conditions.
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459S Company may not oppose application on certain grounds

(1) In so far as an application for a company to be wound up in
insolvency relies on a failure by the company to comply with a
statutory demand, the company may not, without the leave of the
Court, oppose the application on a ground:

(a) that the company relied on for the purposes of an application
by it for the demand to be set aside; or

(b) that the company could have so relied on, but did not so rely
on (whether it made such an application or not).

(2) The Court is not to grant leave under subsection (1) unless it is
satisfied that the ground is material to proving that the company is
solvent.

459T Application to wind up joint debtors in insolvency

(1) A single application may be made for 2 or more companies to be
wound up in insolvency if they are joint debtors, whether partners
or not.

(2) On such an application, the Court may order that one or more of
the companies be wound up in insolvency, even if it dismisses the
application in so far as it relates to another or others.
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Part 5.4A—Winding up by the Court on other
grounds

461 General grounds on which company may be wound up by Court

(1) The Court may order the winding up of a company if:

(2)
(©)

(d)

(e)

S

(2

(h)

the company has by special resolution resolved that it be
wound up by the Court; or

the company does not commence business within one year
from its incorporation or suspends its business for a whole
year; or

the company has no members; or

directors have acted in affairs of the company in their own
interests rather than in the interests of the members as a
whole, or in any other manner whatsoever that appears to be
unfair or unjust to other members; or

affairs of the company are being conducted in a manner that
is oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member or members or in a manner
that is contrary to the interests of the members as a whole; or
an act or omission, or a proposed act or omission, by or on
behalf of the company, or a resolution, or a proposed
resolution, of a class of members of the company, was or
would be oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member or members or was or
would be contrary to the interests of the members as a whole;
or

ASIC has stated in a report prepared under Division 1 of
Part 3 of the ASIC Act that, in its opinion:
(i) the company cannot pay its debts and should be wound
up; or
(i1) it is in the interests of the public, of the members, or of
the creditors, that the company should be wound up; or
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(k) the Court is of opinion that it is just and equitable that the
company be wound up.

(2) A company must lodge a copy of a special resolution referred to in
paragraph (1)(a) with ASIC within 14 days after the resolution is
passed.

462 Standing to apply for winding up

(1) A reference in this section to an order to wind up a company is a
reference to an order to wind up the company on a ground provided
for by section 461.

(2) Subject to this section, any one or more of the following may apply
for an order to wind up a company:

(a) the company; or

(b) a creditor (including a contingent or prospective creditor) of
the company; or

(c) a contributory; or

(d) the liquidator of the company; or

(e) ASIC pursuant to section 464; or

(f) ASIC (in the circumstances set out in subsection (2A)); or

(h) APRA.

(2A) ASIC may apply for an order to wind up a company under
paragraph (2)(f) only if:
(a) the company has no members; and

(b) ASIC has given the company at least 1 month’s written
notice of its intention to apply for the order.

(4) The Court must not hear an application by a person being, or
persons including, a contingent or prospective creditor of a
company for an order to wind up the company unless and until:

(a) such security for costs has been given as the Court thinks
reasonable; and

(b) a prima facie case for winding up the company has been
established to the Court’s satisfaction.
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(5) Except as permitted by this section, a person is not entitled to apply
for an order to wind up a company.

464 Application for winding up in connection with investigation
under ASIC Act

(1) Where ASIC is investigating, or has investigated, under Division 1
of Part 3 of the ASIC Act:

(a) matters being, or connected with, affairs of a company; or
(b) matters including such matters;
ASIC may apply to the Court for the winding up of the company.

(2) For the purposes of an application under subsection (1), this Act
applies, with such modifications as the circumstances require, as if
a winding up application had been made by the company.

(3) ASIC must give a copy of an application made under
subsection (1) to the company.
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Part 5.4B—Winding up in insolvency or by the
Court

Division 1A—Preliminary

465 Definitions
In this Part:

property of a company includes PPSA retention of title property, if
the security interest in the property is vested in the company
because of the operation of any of the following provisions:
(a) section 267 or 267A of the Personal Property Securities Act
2009 (property subject to unperfected security interests);

(b) section 588FL of this Act (collateral not registered within

time).
Note: See sections 9 (definition of property) and 51F (PPSA retention of
title property).
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Division 1—General

465A Notice of application

A person who applies under section 459P, 462 or 464 for a
company to be wound up must:

(a) lodge notice in the prescribed form that the application has
been made; and

(b) within 14 days after the application is made, serve a copy of
it on the company; and

(c) cause a notice setting out the prescribed information about
the application to be published in the prescribed manner.

465B Substitution of applicants

(1) The Court may by order substitute, as applicant or applicants in an
application under section 459P, 462 or 464 for a company to be
wound up, a person or persons who might otherwise have so
applied for the company to be wound up.

(2) The Court may only make an order if the Court thinks it
appropriate to do so:
(a) because the application is not being proceeded with diligently
enough; or
(b) for some other reason.

(3) The substituted applicant may be, or the substituted applicants may
be or include, the person who was the applicant, or any of the
persons who were the applicants, before the substitution.

(4) After an order is made, the application may proceed as if the
substituted applicant or applicants had been the original applicant
or applicants.
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465C Applicant to be given notice of grounds for opposing
application

On the hearing of an application under section 459P, 462 or 464, a
person may not, without the leave of the Court, oppose the
application unless, within the period prescribed by the rules, the
person has filed, and served on the applicant:
(a) notice of the grounds on which the person opposes the
application; and
(b) an affidavit verifying the matters stated in the notice.

466 Payment of preliminary costs etc.

(1) The persons, other than the company itself or the liquidator of the
company, on whose application any winding up order is made
must, at their own cost, prosecute all proceedings in the winding up
until a liquidator has been appointed under this Part.

(2) The liquidator must, unless the Court orders otherwise, reimburse
the applicant out of the property of the company the taxed costs
incurred by the applicant in any such proceedings.

(3) Where the company has no property or does not have sufficient
property and, in the opinion of ASIC, a fraud has been committed
by any person in the promotion or formation of the company or by
any officer or employee of the company in relation to the company
since its formation, the taxed costs or so much of them as is not
reimbursed under subsection (2) may be reimbursed by ASIC to an
amount not exceeding $1,000.

(4) Where any winding up order is made upon the application of the
company or a liquidator of the company, the costs incurred must,
subject to any order of the Court, be paid out of the property of the
company in like manner as if they were the costs of any other
applicant.
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467 Court’s powers on hearing application

(1) Subject to subsection (2) and section 467A, on hearing a winding
up application the Court may:

(a) dismiss the application with or without costs, even if a
ground has been proved on which the Court may order the
company to be wound up on the application; or

(b) adjourn the hearing conditionally or unconditionally; or

(c) make any interim or other order that it thinks fit.

(2) The Court must not refuse to make a winding up order merely
because:
(a) the total amount secured by one or more security interests in
the property of the company is equal to or greater than the
value of the property subject to the interest (or interests); or

(b) the company has no property.

(3) The Court may, on the application coming on for hearing or at any
time at the request of the applicant, the company or any person
who has given notice of intention to appear on the hearing of the
application:

(a) direct that any notices be given or any steps be taken before
or after the hearing of the application; and

(b) dispense with any notices being given or steps being taken
that are required by this Act, or by the rules, or by any prior
order of the Court; and

(c) direct that oral evidence be taken on the application or any
matter relating to the application; and

(d) direct a speedy hearing or trial of the application or of any
issue or matter; and

(e) allow the application to be amended or withdrawn; and

(f) give such directions as to the proceedings as the Court thinks
fit.

(4) Where the application is made by members as contributories on the
ground that it is just and equitable that the company should be
wound up or that the directors have acted in a manner that appears
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to be unfair or unjust to other members, the Court, if it is of the
opinion that:
(a) the applicants are entitled to relief either by winding up the
company or by some other means; and
(b) in the absence of any other remedy it would be just and
equitable that the company should be wound up;
must make a winding up order unless it is also of the opinion that
some other remedy is available to the applicants and that they are
acting unreasonably in seeking to have the company wound up
instead of pursuing that other remedy.

(5) Notwithstanding any rule of law to the contrary, the Court must not
refuse to make an order for winding up on the application of a
contributory on the ground that, if the order were made, no
property of the company would be available for distribution among
the contributories.

(7) At any time after the filing of a winding up application and before
a winding up order has been made, the company or any creditor or
contributory may, where any action or other civil proceeding
against the company is pending, apply to the Court to stay or
restrain further proceedings in the action or proceeding, and the
Court may stay or restrain the proceedings accordingly on such
terms as it thinks fit.

467A Effect of defect or irregularity on application under Part 5.4
or 5.4A

An application under Part 5.4 or 5.4A must not be dismissed
merely because of one or more of the following:
(a) in any case—a defect or irregularity in connection with the
application;
(b) in the case of an application for a company to be wound up in
insolvency—a defect in a statutory demand;
unless the Court is satisfied that substantial injustice has been
caused that cannot otherwise be remedied (for example, by an
adjournment or an order for costs).
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467B Court may order winding up of company that is being wound
up voluntarily

The Court may make an order under section 233, 459A, 459B or
461 even if the company is already being wound up voluntarily.

468 Avoidance of dispositions of property, attachments etc.

(1) Any disposition of property of the company, other than an exempt
disposition, made after the commencement of the winding up by
the Court is, unless the Court otherwise orders, void.

(2) In subsection (1), exempt disposition, in relation to a company that
has commenced to be wound up by the Court, means:

(a) a disposition made by the liquidator, or by a provisional
liquidator, of the company pursuant to a power conferred on
him or her by:

(1) this Act; or
(i1) rules of the Court that appointed him or her; or
(iii) an order of the Court; or
(aa) a disposition made in good faith by, or with the consent of,
an administrator of the company; or
(ab) a disposition under a deed of company arrangement executed
by the company; or

(b) apayment of money by an Australian ADI out of an account
maintained by the company with the Australian ADI, being a
payment made by the Australian ADI:

(i) on or before the day on which the Court makes the order
for the winding up of the company; and

(ii) in good faith and in the ordinary course of the banking
business of the Australian ADI.

(3) Notwithstanding subsection (1), the Court may, where an
application for winding up has been filed but a winding up order
has not been made, by order:

(a) validate the making, after the filing of the application, of a
disposition of property of the company; or
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(b) permit the business of the company or a portion of the
business of the company to be carried on, and such acts as
are incidental to the carrying on of the business or portion of
the business to be done, during the period before a winding
up order (if any) is made;

on such terms as it thinks fit.

(4) Any attachment, sequestration, distress or execution put in force
against the property of the company after the commencement of
the winding up by the Court is void.

468A Effect of winding up on company’s members

Transfer of shares

(1) A transfer of shares in a company that is made after the
commencement of the winding up by the Court is void except if:

(a) both:
(1) the liquidator gives written consent to the transfer; and
(i1) that consent is unconditional; or

(b) all of the following subparagraphs apply:
(1) the liquidator gives written consent to the transfer;

(i1) that consent is subject to one or more specified
conditions;

(ii1) those conditions have been satisfied; or

(c) the Court makes an order under subsection (4) authorising
the transfer.

(2) The liquidator may only give consent under paragraph (1)(a) or (b)
if he or she is satisfied that the transfer is in the best interests of the
company’s creditors as a whole.

(3) If the liquidator refuses to give consent under paragraph (1)(a) or
(b) to a transfer of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) acreditor of the company;
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may apply to the Court for an order authorising the transfer.

(4) If the Court is satisfied, on an application under subsection (3), that
the transfer is in the best interests of the company’s creditors as a
whole, the Court may, by order, authorise the transfer.

(5) If the liquidator gives consent under paragraph (1)(b) to a transfer
of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) a creditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

(6) If the Court is satisfied, on an application under subsection (5), that
any or all of the conditions covered by the application are not in
the best interests of the company’s creditors as a whole, the Court
may, by order, set aside any or all of the conditions.

(7) The liquidator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (3) or (5).

Alteration in the status of members

(8) An alteration in the status of members of a company that is made
after the commencement of the winding up by the Court is void
except if:

(a) both:
(1) the liquidator gives written consent to the alteration; and
(i1) that consent is unconditional; or

(b) all of the following subparagraphs apply:
(1) the liquidator gives written consent to the alteration;

(i1) that consent is subject to one or more specified
conditions;

(iii) those conditions have been satisfied; or

(c) the Court makes an order under subsection (12) authorising
the alteration.
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(9) The liquidator may only give consent under paragraph (8)(a) or (b)
if he or she is satisfied that the alteration is in the best interests of
the company’s creditors as a whole.

(10) The liquidator must refuse to give consent under paragraph (8)(a)
or (b) if the alteration would contravene Part 2F.2.

(11) If the liquidator refuses to give consent under paragraph (8)(a) or
(b) to an alteration in the status of members of a company:

(a) a member of the company; or
(b) a creditor of the company;
may apply to the Court for an order authorising the alteration.

(12) If the Court is satisfied, on an application under subsection (11),
that:

(a) the alteration is in the best interests of the company’s
creditors as a whole; and

(b) the alteration does not contravene Part 2F.2;
the Court may, by order, authorise the alteration.

(13) If the liquidator gives consent under paragraph (8)(b) to an
alteration in the status of members of a company:
(a) a member of the company; or
(b) a creditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

(14) If the Court is satisfied, on an application under subsection (13),
that any or all of the conditions covered by the application are not
in the best interests of the company’s creditors as a whole, the
Court may, by order, set aside any or all of the conditions.

(15) The liquidator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (11) or (13).
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469 Application to be lis pendens

An application for winding up a company constitutes a lis pendens
for the purposes of any law relating to the effect of a lis pendens
upon purchasers or mortgagees.

470 Certain notices to be lodged

(1) An applicant (other than ASIC) for the winding up of a company
must:

(a) lodge, not later than 10.30 am on the next business day after
the filing of the application, notice of the filing of the
application and of the date on which the application was
filed; and

(b) after an order for winding up is made—lodge, within 2
business days after the making of the order, notice of the
making of the order, of the date on which the order was made
and of the name and address of the liquidator; and

(c) if the application is withdrawn or dismissed—lodge, within 2
business days after the withdrawal or dismissal of the
application, notice of the withdrawal or dismissal of the
application and of the date on which the application was
withdrawn or dismissed.

(2) The applicant must, within 7 days after the passing and entering of
a winding up order:
(a) except where the applicant is ASIC—Iodge an office copy of
the order; and
(b) serve an office copy of the order on the company or such
other person as the Court directs; and
(c) deliver to the liquidator an office copy of the order together
with a statement that the order has been served as mentioned
in paragraph (b).

(3) Where ASIC applies for the winding up of a company, ASIC must
enter in its records particulars of the application and, after the
passing and entering of a winding up order, an office copy of the
order, and subsection 1274(2) applies in relation to the document
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containing those particulars and to the office copy as if they were
documents lodged with ASIC.
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Division 1A—Effect of winding up order

471 Effect on creditors and contributories

An order for winding up a company operates in favour of all the
creditors and contributories of the company as if it had been made
on the joint application of all the creditors and contributories.

471A Powers of other officers suspended during winding up

(1) While a company is being wound up in insolvency or by the Court,
a person cannot perform or exercise, and must not purport to
perform or exercise, a function or power as an officer of the
company.

(1A) Subsection (1) does not apply to the extent that the performance or
exercise, or purported performance or exercise, is:

(a) as a liquidator appointed for the purposes of the winding up;
or

(b) as an administrator appointed for the purposes of an
administration of the company beginning after the winding
up order was made; or

(c) with the liquidator’s written approval; or

(d) with the approval of the Court.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (1A), see subsection 13.3(3) of the Criminal Code.

(2) While a provisional liquidator of a company is acting, a person
cannot perform or exercise, and must not purport to perform or
exercise, a function or power as an officer of the company.

(2A) Subsection (2) does not apply to the extent that the performance or
exercise, or purported performance or exercise, is:
(a) as a provisional liquidator of the company; or
(b) as an administrator appointed for the purposes of an
administration of the company beginning after the
provisional liquidator was appointed; or
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(c) with the provisional liquidator’s written approval; or
(d) with the approval of the Court.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (2A), see subsection 13.3(3) of the Criminal Code.

(2B) An offence based on subsection (1) or (2) is an offence of strict
liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) This section does not remove an officer of a company from office.

(4) For the purposes of this section, a person is not an officer of a
company merely because he or she is a receiver and manager,
appointed under a power contained in an instrument, of property of
the company.

471B Stay of proceedings and suspension of enforcement process

While a company is being wound up in insolvency or by the Court,
or a provisional liquidator of a company is acting, a person cannot
begin or proceed with:

(a) a proceeding in a court against the company or in relation to
property of the company; or

(b) enforcement process in relation to such property;

except with the leave of the Court and in accordance with such
terms (if any) as the Court imposes.

471C Secured creditor’s rights not affected

Nothing in section 471A or 471B affects a secured creditor’s right
to realise or otherwise deal with the security interest.
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Division 2—Court-appointed liquidators

472 Court to appoint official liquidator

(1) On an order being made for the winding up of a company, the
Court may appoint an official liquidator to be liquidator of the
company.

(2) The Court may appoint an official liquidator provisionally at any
time after the filing of a winding up application and before the
making of a winding up order or, if there is an appeal against a
winding up order, before a decision in the appeal is made.

(3) A liquidator appointed provisionally has or may exercise such
functions and powers:
(a) as are conferred on him or her by this Act or by rules of the
Court that appointed him or her; or

(b) as the Court specifies in the order appointing him or her.

(4) A liquidator of a company appointed provisionally also has:
(a) power to carry on the company’s business; and
(b) the powers that a liquidator of the company would have
under paragraph 477(1)(d), subsection 477(2) (except
paragraph 477(2)(m)) and subsection 477(3) if the company
were being wound up in insolvency or by the Court.

(5) Subsections 477(2A) and (2B) apply in relation to a company’s
provisional liquidator, with such modifications (if any) as the
circumstances require, as if he or she were a liquidator appointed
for the purposes of a winding up in insolvency or by the Court.

(6) The exercise by a company’s provisional liquidator of the powers
conferred by subsection (4) is subject to the control of the Court,
and a creditor or contributory, or ASIC, may apply to the Court in
relation to the exercise or proposed exercise of any of those
powers.
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473 General provisions about liquidators

(1) A liquidator appointed by the Court may resign or, on cause
shown, be removed by the Court.

(2) A provisional liquidator is entitled to receive such remuneration by
way of percentage or otherwise as is determined by the Court.

(3) A liquidator is entitled to receive such remuneration by way of
percentage or otherwise as is determined:

(a) if there is a committee of inspection—by agreement between
the liquidator and the committee of inspection; or

(b) if there is no committee of inspection or the liquidator and
the committee of inspection fail to agree:

(i) by resolution of the creditors; or
(i1) if no such resolution is passed—by the Court.

Note: See also section 579L (consolidated meetings of creditors—pooled
groups).

(4) A meeting of creditors for the purposes of subsection (3) must be
convened by the liquidator by sending to each creditor a notice and
a statement of all receipts and expenditure by the liquidator and of
the amount of remuneration sought by him or her.

Note: For electronic notification, see section 600G.

(4A) If:
(a) no remuneration has been fixed under paragraph (3)(a) or (b);
and
(b) a meeting of the company’s creditors is convened; and
(c) aresolution under subparagraph (3)(b)(i) cannot be passed
because of the lack of a quorum; and
(d) there has been no previous application of this subsection to
the remuneration of the liquidator;
the creditors are taken to have passed a resolution under
subparagraph (3)(b)(i) determining that the liquidator is entitled to
remuneration of:
(e) whichever is the greater of the following amounts:
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(1) $5,000;
(i1) if an amount is specified in regulations for the purposes
of this subparagraph—that amount; or
(f) if the liquidator determines a lesser amount—that lesser
amount.

(4B) Subsection (4A) does not limit the Court’s powers under
subsection (6).

(5) Where the remuneration of a liquidator is determined in the manner
specified in paragraph (3)(a), the Court may, on the application of:

(a) a member or members whose shareholding or shareholdings
represents or represent in the aggregate at least 10% of the
issued capital of the company; or

(b) a creditor or creditors whose debts against the company that
have been admitted to proof amount in the aggregate to at
least 10% of the total amount of the debts of the creditors of
the company that have been admitted to proof; or

(c) ASIC;
review the liquidator’s remuneration and may confirm, increase or
reduce that remuneration.

(6) Where the remuneration of a liquidator is determined in the manner
specified in subparagraph (3)(b)(i) the Court may, on the
application of the liquidator or of a member or members referred to
in subsection (5), review the liquidator’s remuneration and may
confirm, increase or reduce that remuneration.

(7) A vacancy in the office of a liquidator appointed by the Court must
be filled by the Court.

(8) If more than one liquidator is appointed by the Court, the Court
must declare whether anything that is required or authorised by this
Act to be done by the liquidator is to be done by all or any one or
more of the persons appointed.

(9) Subject to this Act, the acts of a liquidator are valid
notwithstanding any defects that may afterwards be discovered in
his or her appointment or qualification.
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(10) In exercising its powers under subsection (3), (5) or (6), the Court
must have regard to whether the remuneration is reasonable, taking
into account any or all of the following matters:

(a) the extent to which the work performed by the liquidator was
reasonably necessary;

(b) the extent to which the work likely to be performed by the
liquidator is likely to be reasonably necessary;

(c) the period during which the work was, or is likely to be,
performed by the liquidator;

(d) the quality of the work performed, or likely to be performed,
by the liquidator;

(e) the complexity (or otherwise) of the work performed, or
likely to be performed, by the liquidator;

(f) the extent (if any) to which the liquidator was, or is likely to
be, required to deal with extraordinary issues;

(g) the extent (if any) to which the liquidator was, or is likely to
be, required to accept a higher level of risk or responsibility
than is usually the case;

(h) the value and nature of any property dealt with, or likely to
be dealt with, by the liquidator;

(i) whether the liquidator was, or is likely to be, required to deal
with:

(1) one or more receivers; or
(i) one or more receivers and managers;
(j) the number, attributes and behaviour, or the likely number,
attributes and behaviour, of the company’s creditors;

(k) if the remuneration is ascertained, in whole or in part, on a

time basis:
(i) the time properly taken, or likely to be properly taken,
by the liquidator in performing the work; and
(i) whether the total remuneration payable to the liquidator
is capped;
() any other relevant matters.

(11) Before remuneration is determined under paragraph (3)(a), the
liquidator must:
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(a) prepare a report setting out:

(1) such matters as will enable the committee of inspection
to make an informed assessment as to whether the
proposed remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the liquidator; and

(iii) the costs associated with each of those major tasks; and

(b) give a copy of the report to each member of the committee of
inspection at the same time as the member is notified of the
relevant meeting of the committee.

(12) Before remuneration is determined under subparagraph (3)(b)(i),
the liquidator must:

(a) prepare a report setting out:

(1) such matters as will enable the company’s creditors to
make an informed assessment as to whether the
proposed remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the liquidator; and

(iii) the costs associated with each of those major tasks; and
(b) give a copy of the report to each of the company’s creditors

at the same time as the creditor is notified of the relevant
meeting of creditors.

474 Custody and vesting of company’s property

(1) If a company is being wound up in insolvency or by the Court, or a
provisional liquidator of a company has been appointed:

(a) in a case in which a liquidator or provisional liquidator has
been appointed—the liquidator or provisional liquidator must
take into his or her custody, or under his or her control, all
the property which is, or which appears to be, property of the
company; or

(b) in a case in which there is no liquidator—all the property of
the company is to be in the custody of the Court.
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2

3)

Note: Section 465 extends the meaning of the property of the company to
include PPSA retention of title property, if the security interest in the
property has vested in the company in certain situations.

The Court may, on the application of the liquidator, by order direct
that all or any part of the property of the company vests in the
liquidator and thereupon the property to which the order relates
vests accordingly and the liquidator may, after giving such
indemnity (if any) as the Court directs, bring, or may defend, any
action or other legal proceeding that relates to that property or that
it is necessary to bring or defend for the purpose of effectually
winding up the company and recovering its property.

Where an order is made under this section, the liquidator of the
company to which the order relates must, within 14 days after the
making of the order, lodge with ASIC an office copy of the order.

475 Report as to company’s affairs to be submitted to liquidator

(1A)

(1

2

In this section:
liquidator includes a provisional liquidator.

There must be made out and verified by a statement in writing in
the prescribed form, and submitted to the liquidator, by the persons
who were, at the date of the winding up order or, if the liquidator
specifies an earlier date, that earlier date, the directors and
secretary of the company a report in the prescribed form as to the
affairs of the company as at the date concerned.

The liquidator may, by notice in writing served personally or by
post addressed to the last known address of the person, require one
or more persons included in one or more of the following classes of
persons to make out as required by the notice, verify by a statement
in writing in the prescribed form, and submit to him or her, a
report, containing such information as is specified in the notice as
to the affairs of the company or as to such of those affairs as are
specified in the notice, as at a date specified in the notice:

(a) persons who are or have been officers of the company;
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(b) where the company was formed within one year before the
date of the winding up order—persons who have taken part
in the formation of the company;

(c) persons who are employed by the company or have been
employed by the company within one year before the date of
the winding up order and are, in the opinion of the liquidator,
capable of giving the information required;

(d) persons who are, or have been within one year before the
date of the winding up order, officers of, or employed by, a
body corporate that is, or within that year was, an officer of
the company to the affairs of which the report relates;

(e) a person who was a provisional liquidator of the company.

(3) The liquidator may, in a notice under subsection (2), specify the
information that he or she requires as to affairs of the company by
reference to information required by this Act or the regulations to
be included in any other report, statement or notice under this Act.

(4) A report referred to in subsection (1) must, subject to
subsection (6), be submitted to the liquidator not later than 14 days
after the making of the winding up order.

(5) A person required to submit a report referred to in subsection (2)
must, subject to subsection (6), submit it not later than 14 days
after the liquidator serves notice of the requirement.

(6) Where the liquidator believes there are special reasons for so
doing, he or she may, on an application in writing made to him or
her before the end of the time limited by subsection (4) or (5) for
the submission by the applicant of a report under subsection (1) or
(2), grant, by notice in writing, an extension of that time.

(7) A liquidator:

(a) must, within 7 days after receiving a report under
subsection (1) or (2), cause a copy of the report to be filed
with the Court and a copy to be lodged; and

(b) must, where he or she gives a notice under subsection (6), as
soon as practicable lodge a copy of the notice.
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(8) A person making or concurring in making a report required by this
section and verifying it as required by this section must, subject to
the rules, be allowed, and must be paid by the liquidator out of the
property of the company, such costs and expenses incurred in and
about the preparation and making of the report and the verification
of that report as the liquidator considers reasonable.

(9) A person must not contravene a provision of this section.

(10) An offence based on subsection (9) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(11) Subsection (9) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (11), see subsection 13.3(3) of the Criminal Code.

476 Preliminary report by liquidator

A liquidator of a company must, within 2 months, or such longer
period (if any) as ASIC allows, after receiving a report referred to
in subsection 475(1) or (2), lodge a preliminary report:
(a) in the case of a company having a share capital—as to the
amount of capital issued, subscribed and paid up; and
(b) as to the estimated amounts of assets and liabilities of the
company; and
(c) if the company has failed—as to the causes of the failure; and
(d) as to whether, in his or her opinion, further inquiry is
desirable with respect to a matter relating to the promotion,
formation or insolvency of the company or the conduct of the
business of the company.

477 Powers of liquidator

(1) Subject to this section, a liquidator of a company may:

(a) carry on the business of the company so far as is necessary
for the beneficial disposal or winding up of that business; and
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(b) subject to the provisions of section 556, pay any class of
creditors in full; and

(c) make any compromise or arrangement with creditors or
persons claiming to be creditors or having or alleging that
they have any claim (present or future, certain or contingent,
ascertained or sounding only in damages) against the
company or whereby the company may be rendered liable;
and

(d) compromise any calls, liabilities to calls, debts, liabilities
capable of resulting in debts and any claims (present or
future, certain or contingent, ascertained or sounding only in
damages) subsisting or supposed to subsist between the
company and a contributory or other debtor or person
apprehending liability to the company, and all questions in
any way relating to or affecting the property or the winding
up of the company, on such terms as are agreed, and take any
security for the discharge of, and give a complete discharge
in respect of, any such call, debt, liability or claim.

(2) Subject to this section, a liquidator of a company may:

(a) bring or defend any legal proceeding in the name and on
behalf of the company; and

(b) appoint a solicitor to assist him or her in his or her duties;
and

(c) sell or otherwise dispose of, in any manner, all or any part of
the property of the company; and

(ca) exercise the Court’s powers under subsection 483(3) (except

paragraph 483(3)(b)) in relation to calls on contributories;
and

(d) do all acts and execute in the name and on behalf of the
company all deeds, receipts and other documents and for that
purpose use when necessary a seal of the company; and

(e) subject to the Bankruptcy Act 1966, prove in the bankruptcy
of any contributory or debtor of the company or under any
deed executed under that Act; and
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(24)

(2B)

(f) draw, accept, make and indorse any bill of exchange or
promissory note in the name and on behalf of the company;
and

(g) obtain credit, whether on the security of the property of the
company or otherwise; and

(h) take out letters of administration of the estate of a deceased
contributory or debtor, and do any other act necessary for
obtaining payment of any money due from a contributory or
debtor, or his or her estate, that cannot be conveniently done
in the name of the company; and

(k) appoint an agent to do any business that the liquidator is
unable to do, or that it is unreasonable to expect the
liquidator to do, in person; and

(m) do all such other things as are necessary for winding up the
affairs of the company and distributing its property.

Except with the approval of the Court, of the committee of
inspection or of a resolution of the creditors, a liquidator of a
company must not compromise a debt to the company if the
amount claimed by the company is more than:
(a) if an amount greater than $20,000 is prescribed—the
prescribed amount; or

(b) otherwise—$20,000.

Except with the approval of the Court, of the committee of
inspection or of a resolution of the creditors, a liquidator of a
company must not enter into an agreement on the company’s
behalf (for example, but without limitation, a lease or a an
agreement under which a security interest arises or is created) if:
(a) without limiting paragraph (b), the term of the agreement
may end; or
(b) obligations of a party to the agreement may, according to the
terms of the agreement, be discharged by performance;
more than 3 months after the agreement is entered into, even if the
term may end, or the obligations may be discharged, within those 3
months.
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(3) A liquidator of a company is entitled to inspect at any reasonable
time any books of the company and a person who refuses or fails to
allow the liquidator to inspect such books at such a time is guilty of
an offence.

4) If:
(a) a company is being wound up under a creditors’ voluntary
winding up; and
(b) the meeting of creditors has not been held under section 497;
the liquidator of the company must not exercise a power conferred
by paragraph (1)(b) or (c) or (2)(m), except with the leave of the
Court.

(5) For the purpose of enabling the liquidator to take out letters of
administration or recover money as mentioned in paragraph (2)(h),
the money due is taken to be due to the liquidator.

(6) The exercise by the liquidator of the powers conferred by this
section is subject to the control of the Court, and any creditor or
contributory, or ASIC, may apply to the Court with respect to any
exercise or proposed exercise of any of those powers.

(7) This section does not apply to calls on shares in a no liability
company.

478 Application of property; list of contributories

(1) As soon as practicable after the Court orders that a company be
wound up, the liquidator must:
(a) cause the company’s property to be collected and applied in
discharging the company’s liabilities; and
(b) consider whether subsection (1A) requires him or her to
settle a list of contributories.

(1A) A liquidator of a company that is being wound up in insolvency or
by the Court must settle a list of contributories if it appears to him
or her likely that:

(a) either:
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(1) there are persons liable as members or past members to
contribute to the company’s property on the winding up;
or

(i1) there will be a surplus available for distribution; and
(b) it will be necessary:
(i) to make calls on contributories; or
(i1) to adjust the rights of the contributories among
themselves.

(1B) A liquidator of such a company may rectify the register of
members so far as required under this Part.

(3) In settling the list of contributories the liquidator must distinguish
between persons who are contributories in their own right and
persons who are contributories by virtue of representing, or being
liable for the debts of, other persons.

(4) The list of contributories, when settled in accordance with the
regulations, is prima facie evidence of the liabilities of the persons
named in the list as contributories.

(5) Paragraph (1)(b) and subsections (1A), (1B), (3) and (4) do not
apply to a no liability company.

479 Exercise and control of liquidator’s powers

(1) Subject to this Part, the liquidator must, in the administration of the
property of the company and in the distribution of the property
among its creditors, have regard to any directions given by
resolution of the creditors or contributories at any general meeting
or by the committee of inspection, and, in case of conflict, any
directions so given by the creditors or contributories override any
directions given by the committee of inspection.

(2) The liquidator may convene general meetings of the creditors or
contributories for the purpose of ascertaining their wishes, and he
or she must convene meetings at such times as the creditors or
contributories by resolution direct or whenever requested in writing
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to do so by at least one-tenth in value of the creditors or
contributories.

(3) The liquidator may apply to the Court for directions in relation to
any particular matter arising under the winding up.

(4) Subject to this Part, the liquidator must use his or her own
discretion in the management of affairs and property of the
company and the distribution of its property.

480 Release of liquidator and deregistration of company

When the liquidator:

(a) has realised all the property of the company or so much of
that property as can in his or her opinion be realised without
needlessly protracting the winding up, and has distributed a
final dividend (if any) to the creditors and adjusted the rights
of the contributories among themselves and made a final
return (if any) to the contributories; or

(b) has resigned or has been removed from office;
he or she may apply to the Court:
(c) for an order that he or she be released; or

(d) for an order that he or she be released and that ASIC
deregister the company.

481 Orders for release or deregistration

(1) The Court:

(a) may cause a report on the accounts of the liquidator to be
prepared by the auditor appointed by ASIC under section 539
or by some other registered company auditor appointed by
the Court; and

(b) on the liquidator complying with all the requirements of the
Court—must take into consideration the report and any
objection against the release of the liquidator that is made by
the auditor or by any creditor, contributory or other person
interested; and

(c) must either grant or withhold the release accordingly.
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(2) Where the release of a liquidator is withheld and the Court is
satisfied that the liquidator has been guilty of default, negligence,
breach of trust or breach of duty, the Court may order the
liquidator to make good any loss that the company has sustained by
reason of the default, negligence, breach of trust or breach of duty
and may make such other order as it thinks fit.

(3) An order of the Court releasing the liquidator discharges him or her
from all liability in respect of any act done or default made by him
or her in the administration of the affairs of the company or
otherwise in relation to his or her conduct as liquidator, but any
such order may be revoked on proof that it was obtained by fraud
or by suppression or concealment of any material fact.

(4) Where the liquidator has not previously resigned or been removed,
his or her release operates as a removal from office.

(5) Where the Court has made:
(a) an order that the liquidator be released; or

(b) an order that the liquidator be released and that ASIC
deregister the company;

the liquidator must, within 14 days after the making of the order,
lodge an office copy of the order.
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Division 3—General powers of Court

Subdivision A—General powers

482 Power to stay or terminate winding up

(1

(1A)

2

(2A)

At any time during the winding up of a company, the Court may,
on application, make an order staying the winding up either
indefinitely or for a limited time or terminating the winding up on a
day specified in the order.

An application may be made by:
(a) in any case—the liquidator, or a creditor or contributory, of
the company; or
(b) in the case of a company registered under section 21 of the
Life Insurance Act 1995—APRA; or

(c) in the case of a company subject to a deed of company
arrangement—the administrator of the deed.

On such an application, the Court may, before making an order,
direct the liquidator to give a report with respect to a relevant fact
or matter.

If such an application is made in relation to a company subject to a
deed of company arrangement, then, in determining the
application, the Court must have regard to all of the following
matters:
(a) any report that has been given to the Court by:
(i) the administrator, or a former administrator, of the
company; or
(ii) the liquidator, or a former liquidator, of the company; or
(iii) ASIC;
and that contains an allegation that an officer of the company
has engaged in misconduct;
(b) any report that has been lodged with ASIC by:
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(1) the administrator, or a former administrator, of the
company; or
(ii) the liquidator, or a former liquidator, of the company;
and that contains an allegation that an officer of the company
has engaged in misconduct;
(c) the decision of the company’s creditors to resolve that the
company execute a deed of company arrangement;
(d) the statement that was given under paragraph 439A(4)(b)
when the company was under administration;
(e) whether the deed of company arrangement is likely to result
in the company becoming or remaining insolvent;

(f) any other relevant matters.

(3) Where the Court has made an order terminating the winding up, the
Court may give such directions as it thinks fit for the resumption of
the management and control of the company by its officers,
including directions for the convening of a general meeting of
members of the company to elect directors of the company to take
office upon the termination of the winding up.

(4) The costs of proceedings before the Court under this section and
the costs incurred in convening a meeting of members of the
company in accordance with an order of the Court under this
section, if the Court so directs, forms part of the costs, charges and
expenses of the winding up.

(5) Where an order is made under this section, the company must
lodge an office copy of the order within 14 days after the making
of the order.
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483 Delivery of property to liquidator

(1) The Court may require a person who is a contributory, trustee,
receiver, banker, agent, officer or employee of the company to pay,
deliver, convey, surrender or transfer to the liquidator or
provisional liquidator, as soon as practicable or within a specified
period, any money, property of the company or books in the
person’s hands to which the company is prima facie entitled.

(2) The Court may make an order directing any contributory for the
time being on the list of contributories to pay to the company in the
manner directed by the order any money due from the contributory
or from the estate of the person whom the contributory represents,
exclusive of any money payable by the contributory or the estate
by virtue of any call pursuant to this Act, and may:

(2)

(b)

in the case of an unlimited company—allow to the
contributory by way of set-off any money due to the
contributory or to the estate that the contributory represents
from the company on any independent dealing or contract but
not any money due to the contributory as a member of the
company in respect of any dividend or profit; and

in the case of a limited company—make to any director
whose liability is unlimited or to such a director’s estate the
like allowance;

and, in the case of any company whether limited or unlimited,
when all the creditors are paid in full, any money due on any
account whatever to a contributory from the company may be
allowed to him, her or it by way of set-off against any subsequent

call.

(3) The Court may, either before or after it has ascertained the
sufficiency of the property of the company:

(a)

make calls on all or any of the contributories for the time
being on the list of contributories, to the extent of their
liability, for payment of any money that the Court considers
necessary to satisfy the debts and liabilities of the company
and the costs, charges and expenses of winding up and for the
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adjustment of the rights of the contributories among
themselves; and

(b) make an order for payment of any calls made by the Court or
the company’s liquidator;
and, in making a call, may take into consideration the probability
that some of the contributories may partly or wholly fail to pay the
call.

(3A) Subsection (3) does not apply to a no liability company.

(4) The Court may order any contributory, purchaser or other person
from whom money is due to the company to pay the amount due
into a bank named in the order to the account of the liquidator
instead of to the liquidator, and any such order may be enforced in
the same manner as if it had directed payment to the liquidator.

(5) All money and securities paid or delivered into any bank under this
Division are subject in all respects to orders of the Court.

(6) An order made by the Court under this section is, subject to any
right of appeal, conclusive evidence that the money (if any)
thereby appearing to be due or ordered to be paid is due, and all
other pertinent matters stated in the order are taken to be truly
stated as against all persons and in all proceedings.

484 Appointment of special manager

(1) The liquidator may, if satisfied that the nature of the property or
business of the company, or the interests of the creditors or
contributories generally, requires or require the appointment of a
special manager of the property or business of the company other
than himself or herself, apply to the Court, and the Court may
appoint a special manager of the property or business to act during
such time as the Court directs with such powers, including any of
the powers of a receiver or manager, as are entrusted to him or her
by the Court.

(2) The special manager:
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(a) must give such security and account in such manner as the
Court directs; and

(b) must receive such remuneration as is fixed by the Court; and

(c) may at any time resign by notice in writing addressed to the
liquidator or may, on cause shown, be removed by the Court.

485 Claims of creditors and distribution of property

(1) The Court may fix a day on or before which creditors are to prove
their debts or claims or after which they will be excluded from the
benefit of any distribution made before those debts are proved.

(2) The Court must adjust the rights of the contributories among
themselves and distribute any surplus among the persons entitled to
it.

(3) The Court may, in the event of the property being insufficient to
satisfy the liabilities, make an order as to the payment out of the
property of the costs, charges and expenses incurred in the winding
up in such order of priority as the Court thinks just.

486 Inspection of books by creditors and contributories

The Court may make such order for inspection of the books of the
company by creditors and contributories as the Court thinks just,
and any books in the possession of the company may be inspected
by creditors or contributories accordingly, but not further or
otherwise.

486A Court may make order to prevent officer or related entity
from avoiding liability to company

(1) The Court may make one or more of the following:

(a) an order prohibiting, either absolutely or subject to
conditions, an officer, employee or related entity of a
company from taking or sending out of this jurisdiction, or
out of Australia, money or other property of the company or
of the officer, employee or related entity;
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(b) an order appointing:

(i) areceiver or trustee, with specified powers, of property
of an officer or employee of a company, or of property
of a related entity of a company that is a natural person;
or

(ii) areceiver, or a receiver and manager, with specified
powers, of property of a related entity of a company that
is not a natural person;

(c) an order requiring an officer or employee of a company, or a
related entity of a company that is a natural person, to
surrender to the Court his or her passport and any other
specified documents;

(d) an order prohibiting an officer or employee of a company, or
arelated entity of a company that is a natural person, from
leaving this jurisdiction, or Australia, without the Court’s
consent.

(2) The Court may only make an order under subsection (1) if:

(a) the company is being wound up in insolvency or by the
Court, or an application has been made for the company to be
so wound up; and

(b) the Court is satisfied that there is at least a prima facie case
that the officer, employee or related entity is or will become
liable:

(i) to pay money to the company, whether in respect of a
debt, by way of damages or compensation or otherwise;
or

(i1) to account for property of the company; and

(c) the Court is also satisfied that there is substantial evidence
that the officer, employee or related entity:

(1) has concealed or removed money or other property, has
tried to do so, or intends to do so; or

(i1) has tried to leave this jurisdiction or Australia, or
intends to do so;

in order to avoid that liability or its consequences; and
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(d) the Court thinks it necessary or desirable to make the order in
order to protect the company’s rights against the officer,
employee or related entity.

An order under subsection (1) may only be made on the application
of:

(a) aliquidator or provisional liquidator of the company; or
(b) ASIC.

On hearing an application for an order under subsection (1), the
Court must have regard to any relevant application under
section 1323.

Before considering an application for an order under

subsection (1), the Court may, if in the Court’s opinion it is
desirable to do so, grant an interim order of the kind applied for
that is expressed to have effect until the application is determined.

The Court must not require an applicant for an order under
subsection (1) or any other person, as a condition of granting an
interim order under subsection (4), to give an undertaking as to
damages.

On the application of a person who applied for, or is affected by,
an order under this section, the Court may make a further order
discharging or varying the first-mentioned order.

An order under subsection (1) may be expressed to operate for a
specified period or until it is discharged by a further order.

A person must not intentionally or recklessly contravene an order
under this section that is applicable to the person.

This section has effect subject to the Bankruptcy Act 1966.

Nothing in this section affects any other powers of the Court.
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486B Warrant to arrest person who is absconding, or who has dealt
with property or books, in order to avoid obligations in
connection with winding up

(1) The Court may issue a warrant for a person to be arrested and
brought before the Court if:

(a) a company is being wound up in insolvency or by the Court,
or an application has been made for a company to be so
wound up; and

(b) the Court is satisfied that the person:

(i) is about to leave this jurisdiction, or Australia, in order
to avoid:

(A) paying money payable to the company; or
(B) being examined about the company’s affairs; or
(C) complying with an order of the Court, or some
other obligation, under this Chapter in
connection with the winding up; or
(i1) has concealed or removed property of the company in
order to prevent or delay the taking of the property into
the liquidator’s custody or control; or
(iii) has destroyed, concealed or removed books of the
company or is about to do so.

Note: For procedures relating to such a warrant, see Subdivision B.
(2) A warrant under subsection (1) may also provide for property or

books of the company in the person’s possession to be seized and
delivered into the custody of a specified person.

(3) A warrant under subsection (1) may only be issued on the
application of:

(a) aliquidator or provisional liquidator of the company; or
(b) ASIC.

487 Power to arrest absconding contributory

The Court, at any time before or after making a winding up order,
on proof of probable cause for believing that a contributory is
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about to leave this jurisdiction, or Australia, or otherwise to
abscond or to remove or conceal any of his or her property for the
purpose of evading payment of calls or of avoiding examination
respecting affairs of the company, may cause the contributory to be
arrested and held in custody and the books and movable personal
property of the contributory to be seized and safely kept until such
time as the Court orders.

488 Delegation to liquidator of certain powers of Court

(1) Provision may be made by rules or regulations for enabling or
requiring all or any of the powers and duties conferred and
imposed on the Court by this Part in respect of:

(a) the holding and conducting of meetings to ascertain the
wishes of creditors and contributories; and
(b) the paying, delivery, conveyance, surrender or transfer of
money, property or books to the liquidator; and
(c) the adjusting of the rights of contributories among
themselves and the distribution of any surplus among the
persons entitled to it; and
(d) the fixing of a time within which debts and claims must be
proved;
to be exercised or performed by the liquidator as an officer of the
Court and subject to the control of the Court.

(2) Despite anything in rules or regulations made for the purposes of
subsection (1), a liquidator may distribute a surplus only with the
Court’s special leave.

489 Powers of Court cumulative

Any powers conferred on the Court by this Act are in addition to,
and not in derogation of, any existing powers of instituting
proceedings against any contributory or debtor of the company or
the property of any contributory or debtor for the recovery of any
call or other sums.
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Subdivision B—Procedures relating to section 486B warrants

489A Arrest of person subject to warrant

If:

(a) the Court issues a section 486B warrant for a person to be
arrested and brought before the Court; and

(b) the person is not in prison;
the person named in the section 486B warrant may be arrested by:

(c) an officer of the police force of the State or Territory in
which the person is found; or

(d) the Sheriff of that State or Territory, or any of the Sheriff’s
officers; or

(e) a member or special member of the Australian Federal
Police.

489B Procedure after arrest

(1) As soon as practicable after being arrested, the person is to be
taken before the Court that issued the section 486B warrant.

(2) The Court must order:

(a) that the person be remanded on bail on condition that the
person appear at the Court at such time and place as the
Court specifies; or

(b) that the person be remanded in such custody or otherwise as
the Court specifies, pending the person’s appearance at the
Court at such time and place as the Court specifies; or

(c) that the person be released.

(3) An order under this section may be subject to other specified
conditions.

489C Procedure on remand on bail

(1) If the Court has made an order under section 489B remanding the
person (the warrant person) on bail, the Court must prepare, or
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cause to be prepared, an instrument setting out the conditions to
which the grant of bail is subject.

(2) The instrument must be signed by:

(a) ajudge of the Court, or the person who prepared the
instrument; and

(b) the warrant person.
(3) The warrant person must be given a copy of the instrument.

(4) The Court must revoke the order, and make an order remanding the
warrant person in custody, if that person:

(a) refuses to sign the instrument; or

(b) does not comply with a condition to which the grant of bail is
subject and that condition is a condition precedent to that
person’s release on bail.

489D Court’s power to make orders under section 486A, 598 or 1323

(1) To avoid doubt, the Court may make an order under section 486A,
598 or 1323 in relation to a person appearing before the Court
under:

(a) asection 486B warrant; or
(b) section 489B.

(2) Subsection (1) does not limit section 486A, 598 or 1323.

489E Jurisdiction under this Subdivision

To avoid doubt, a matter arising under this Subdivision is a civil
matter for the purposes of Part 9.6A.
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Part 5.4C—Winding up by ASIC

489EA ASIC may order the winding up of a company

(1) ASIC may order the winding up of a company if:
(a) the response to a return of particulars given to the company is
at least 6 months late; and
(b) the company has not lodged any other documents under this
Act in the last 18 months; and
(c) ASIC has reason to believe that the company is not carrying
on business; and

(d) ASIC has reason to believe that making the order is in the
public interest.

(2) ASIC may order the winding up of a company if the company’s
review fee in respect of a review date has not been paid in full at
least 12 months after the due date for payment.

(3) ASIC may order the winding up of a company if:
(a) ASIC has reinstated the registration of the company under
subsection 601 AH(1) in the last 6 months; and

(b) ASIC has reason to believe that making the order is in the
public interest.

(4) ASIC may order the winding up of a company if:
(a) ASIC has reason to believe that the company is not carrying
on business; and
(b) at least 20 business days before making the order, ASIC
gives to:
(i) the company; and
(i1) each director of the company;
a notice:
(iii) stating ASIC’s intention to make the order; and

(iv) informing the company or the director, as the case may
be, that the company or the director may, within 10
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business days after the receipt of the notice, give ASIC
a written objection to the making of the order; and

(c) neither the company, nor any of its directors, has given ASIC
such an objection within the time limit specified in the
notice.

(5) Paragraphs (4)(b) and (c) do not apply to a person if ASIC does not
have the necessary information about the person’s identity or
address.

(6) Before making an order under subsection (1), (2), (3) or (4), ASIC
must:

(a) give notice of its intention to make the order on ASIC
database; and

(b) both:
(i) publish notice of its intention to make the order; and
(i1) do so in the prescribed manner.

(7) ASIC must not order the winding up of a company under
subsection (1), (2), (3) or (4) if an application is before the Court
for the winding up of the company.

(8) Paragraph (b) of the definition of director in section 9 does not
apply to subsection (4) of this section.

(9) To avoid doubt, subsections (1), (2), (3) and (4):
(a) have effect independently of each other; and
(b) do not limit each other.

489EB Deemed resolution that company be wound up voluntarily

If ASIC orders under section 489EA that a company be wound up:
(a) the company is taken to have passed a special resolution
under section 491 that the company be wound up voluntarily;
and
(b) the company is taken to have passed the special resolution:

(1) at the time when ASIC made the order under
section 489EA; and
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(i) without a declaration having been made and lodged
under section 494; and
(c) section 496 has effect as if:
(1) a declaration had been made under section 494; and

(i1) the reference in subsection 496(1) to the period stated in
the declaration were a reference to the 12-month period
beginning when ASIC made the order under
section 489EA; and

(d) section 497 is taken to have been complied with in relation to
the winding up.

489EC Appointment of liquidator

(1) If ASIC orders under section 489EA that a company be wound up,
ASIC may:
(a) appoint a liquidator for the purpose of winding up the affairs
and distributing the property of the company; and
(b) determine the remuneration to be paid to the liquidator.

(2) An appointment of a liquidator by ASIC must not be made without
the written consent of the liquidator.

(3) A vacancy in the office of a liquidator appointed by ASIC is to be
filled by the appointment of a liquidator by ASIC.
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Part 5.5—Voluntary winding up
Division 1A—Preliminary

489F Definitions
In this Part:

property of a company includes PPSA retention of title property, if
the security interest in the property is vested in the company
because of the operation of any of the following provisions:
(a) section 267 or 267A of the Personal Property Securities Act
2009 (property subject to unperfected security interests);

(b) section 588FL of this Act (collateral not registered within

time).
Note: See sections 9 (definition of property) and 51F (PPSA retention of
title property).
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Division 1—Resolution for winding up

490 When company cannot wind up voluntarily

(1) Except with the leave of the Court, a company cannot resolve that
it be wound up voluntarily if:

(a) an application for the company to be wound up in insolvency
has been filed; or

(b) the Court has ordered that the company be wound up in
insolvency, whether or not the order was made on such an
application; or

(c) the company is a trustee company (within the meaning of
Chapter 5D) that is in the course of administering or
managing one or more estates.

(2) A person with a proper interest (within the meaning of Chapter 5D)
in the estate referred to in paragraph (1)(c), or who has any claim
in respect of the estate, is entitled to be heard in a proceeding
before the Court for leave under subsection (1).

491 Circumstances in which company may be wound up voluntarily

(1) Subject to section 490, a company may be wound up voluntarily if
the company so resolves by special resolution.

(2) A company must:
(a) within 7 days after the passing of a resolution for voluntary
winding up, lodge a printed copy of the resolution; and
(b) within the period ascertained in accordance with the
regulations, cause a notice setting out the prescribed
information about the resolution to be published in the
prescribed manner.

493 Effect of voluntary winding up

The company must, from the passing of the resolution, cease to
carry on its business except so far as is in the opinion of the
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liquidator required for the beneficial disposal or winding up of that
business, but the corporate state and corporate powers of the
company, notwithstanding anything to the contrary in its
constitution, continue until it is deregistered.

493A Effect of voluntary winding up on company’s members

Transfer of shares

(1) A transfer of shares in a company that is made after the passing of
the resolution is void except if:

(a) both:
(1) the liquidator gives written consent to the transfer; and
(i1) that consent is unconditional; or

(b) all of the following subparagraphs apply:
(1) the liquidator gives written consent to the transfer;

(ii) that consent is subject to one or more specified
conditions;

(iii) those conditions have been satisfied; or

(c) the Court makes an order under subsection (4) authorising
the transfer.

(2) The liquidator may only give consent under paragraph (1)(a) or (b)
if he or she is satisfied that the transfer is in the best interests of the
company’s creditors as a whole.

(3) If the liquidator refuses to give consent under paragraph (1)(a) or
(b) to a transfer of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) a creditor of the company;
may apply to the Court for an order authorising the transfer.

(4) If the Court is satisfied, on an application under subsection (3), that
the transfer is in the best interests of the company’s creditors as a
whole, the Court may, by order, authorise the transfer.
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If the liquidator gives consent under paragraph (1)(b) to a transfer
of shares in the company:

(a) the prospective transferor; or
(b) the prospective transferee; or
(c) a creditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

If the Court is satisfied, on an application under subsection (5), that
any or all of the conditions covered by the application are not in
the best interests of the company’s creditors as a whole, the Court
may, by order, set aside any or all of the conditions.

The liquidator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (3) or (5).

Alteration in the status of members

An alteration in the status of members of a company that is made
after the passing of the resolution is void except if:

(a) both:
(i) the liquidator gives written consent to the alteration; and
(i1) that consent is unconditional; or
(b) all of the following subparagraphs apply:
(1) the liquidator gives written consent to the alteration;
(ii) that consent is subject to one or more specified
conditions;
(ii1) those conditions have been satisfied; or

(c) the Court makes an order under subsection (12) authorising
the alteration.

The liquidator may only give consent under paragraph (8)(a) or (b)
if he or she is satisfied that the alteration is in the best interests of
the company’s creditors as a whole.

The liquidator must refuse to give consent under paragraph (8)(a)
or (b) if the alteration would contravene Part 2F.2.
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(11) If the liquidator refuses to give consent under paragraph (8)(a) or

(12)

(13)

(14)

(15)

(b) to an alteration in the status of members of a company:
(a) a member of the company; or
(b) a creditor of the company;

may apply to the Court for an order authorising the alteration.

If the Court is satisfied, on an application under subsection (11),
that:

(a) the alteration is in the best interests of the company’s
creditors as a whole; and

(b) the alteration does not contravene Part 2F.2;
the Court may, by order, authorise the alteration.

If the liquidator gives consent under paragraph (8)(b) to an
alteration in the status of members of a company:

(a) a member of the company; or

(b) a creditor of the company;

may apply to the Court for an order setting aside any or all of the
conditions to which the consent is subject.

If the Court is satisfied, on an application under subsection (13),
that any or all of the conditions covered by the application are not
in the best interests of the company’s creditors as a whole, the
Court may, by order, set aside any or all of the conditions.

The liquidator is entitled to be heard in a proceeding before the
Court in relation to an application under subsection (11) or (13).

494 Declaration of solvency

(1

Where it is proposed to wind up a company voluntarily, a majority
of the directors may, before the date on which the notices of the
meeting at which the resolution for the winding up of the company
is to be proposed are sent out, make a written declaration to the
effect that they have made an inquiry into the affairs of the
company and that, at a meeting of directors, they have formed the
opinion that the company will be able to pay its debts in full within
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a period not exceeding 12 months after the commencement of the
winding up.

(2) There must be attached to the declaration a statement of affairs of
the company showing, in the prescribed form:
(a) the property of the company, and the total amount expected
to be realised from that property; and

(b) the liabilities of the company; and
(c) the estimated expenses of winding up;

made up to the latest practicable date before the making of the
declaration.

(3) A declaration so made has no effect for the purposes of this Act
unless:

(a) the declaration is made at the meeting of directors referred to
in subsection (1); and

(b) the declaration is lodged before the date on which the notices
of the meeting at which the resolution for the winding up of
the company is to be proposed are sent out or such later date
as ASIC, whether before, on or after the first-mentioned date,
allows; and

(c) the resolution for voluntary winding up is passed within the
period of 5 weeks after the making of the declaration or
within such further period after the making of that
declaration as ASIC, whether before or after the end of that
period of 5 weeks, allows.

(4) A director who makes a declaration under this section (including a
declaration that has no effect for the purposes of this Act by reason
of subsection (3)) without having reasonable grounds for his or her
opinion that the company will be able to pay its debts in full within
the period stated in the declaration is guilty of an offence.

(5) If the company is wound up pursuant to a resolution for voluntary
winding up passed within the period of 5 weeks after the making of
the declaration or, if pursuant to paragraph (3)(c) ASIC has
allowed a further period after the end of that period of 5 weeks,
within that further period, but its debts are not paid or provided for
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in full within the period stated in the declaration, it is to be
presumed, unless the contrary is shown, that a director who made
the declaration did not have reasonable grounds for his or her
opinion.
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Division 2—Members’ voluntary winding up

495 Liquidators

(1) The company in general meeting must appoint a liquidator or
liquidators for the purpose of winding up the affairs and
distributing the property of the company and may fix the
remuneration to be paid to him, her or them.

(2) On the appointment of a liquidator, all the powers of the directors
cease except so far as the liquidator, or the company in general
meeting with the consent of the liquidator, approves the
continuance of any of those powers.

(3) If avacancy occurs by death, resignation or otherwise in the office
of a liquidator, the company in general meeting may fill the
vacancy by the appointment of a liquidator and fix the
remuneration to be paid to him or her, and for that purpose a
general meeting may be convened by any contributory or, if there
were 2 or more liquidators, by the continuing liquidators.

(4) The meeting must be held in the manner provided by this Act or by
the company’s constitution or in such manner as is, on application
by any contributory or by the continuing liquidators, determined by
the Court.

(5) Before remuneration is fixed under subsection (1), the liquidator or
liquidators, or the proposed liquidator or proposed liquidators,
must:

(a) prepare a report setting out:

(1) such matters as will enable the members to make an
informed assessment as to whether the proposed
remuneration is reasonable; and

(i1) a summary description of the major tasks likely to be
performed by the liquidator or liquidators, or the
proposed liquidator or proposed liquidators, as the case

may be; and
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(iii) the costs associated with each of those major tasks; and
(b) table the report at the relevant general meeting.

496 Duty of liquidator where company turns out to be insolvent

(1

2

3)

4)

Where a declaration has been made under section 494 and the
liquidator is at any time of the opinion that the company will not be
able to pay or provide for the payment of its debts in full within the
period stated in the declaration, he or she must do one of the
following as soon as practicable:
(a) apply under section 459P for the company to be wound up in
insolvency;

(b) appoint an administrator of the company under section 436B,;
(c) convene a meeting of the company’s creditors;

and if he or she convenes such a meeting, the following
subsections apply.

The liquidator must send to each creditor with the notice convening
the meeting a list setting out the names of all creditors, the
addresses of those creditors and the estimated amounts of their
claims, as shown in the records of the company.

Note: For electronic notification, see section 600G.

Unless the Court otherwise orders, nothing in subsection (2)
requires the liquidator to send, to a creditor whose debt does not
exceed $1,000, a list of creditors referred to in that subsection, but
the notice convening the meeting that is sent to a creditor to whom
the liquidator is not required to send such a list must specify a
place at which copies of the list referred to in that subsection can
be obtained on request made orally or in writing and, where such a
creditor so requests, the liquidator must as soon as practicable
comply with the request.

The liquidator must lay before the meeting a statement of the assets
and liabilities of the company and the notice convening the
meeting must draw the attention of the creditors to the right
conferred upon them by subsection (5).
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(5) The creditors may, at the meeting convened under subsection (1),
appoint some other person to be liquidator for the purpose of
winding up the affairs and distributing the property of the company
instead of the liquidator appointed by the company.

(6) If the creditors appoint some other person under subsection (5), the
winding up must thereafter proceed as if the winding up were a
creditors’ voluntary winding up.

(7) The liquidator or, if another person is appointed by the creditors to
be liquidator, the person so appointed must, within 7 days after a
meeting has been held pursuant to subsection (1), lodge a notice in
the prescribed form.

(8) Where the liquidator has convened a meeting under subsection (1)
and the creditors do not appoint a liquidator instead of the
liquidator appointed by the company, the winding up must
thereafter proceed as if the winding up were a creditors’ voluntary
winding up, but the liquidator is not required to convene an annual
meeting of creditors at the end of the first year from the
commencement of the winding up if the meeting held under
subsection (1) was held less than 3 months before the end of that
year.

(9) An offence based on subsection (2), (3), (4), (5), (6), (7) or (8) is
an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Creditors’ voluntary winding up

497 Meeting of creditors

(1) The liquidator of the company must cause a meeting of the
company’s creditors to be convened within 11 days after the day of
the meeting of the company at which the resolution for voluntary
winding up is passed.

(2) The liquidator must convene the meeting of the company’s
creditors at a date, time and place convenient to the majority in
value of the creditors and must:

(a) give to the creditors at least 7 days notice of the meeting; and

(b) send to each creditor with the notice:

(1) a summary of the affairs of the company in the
prescribed form; and

(ii) a list setting out the names of all creditors, the addresses
of those creditors and the estimated amounts of their
claims, as shown in the records of the company;

(c) lodge, not less than 7 days before the day fixed for the
holding of the meeting, a copy of the notice given under
paragraph (a) and of the documents that accompanied that
notice in accordance with paragraph (b); and

(d) both:

(1) publish in the prescribed manner a copy of the notice
given or to be given under paragraph (a); and

(i1) do so within the period ascertained in accordance with
the regulations.

Note: For electronic notification under paragraph (a), see section 600G.

(3) Unless the Court otherwise orders, nothing in subsection (2)
requires the liquidator to send, to a creditor whose debt does not
exceed $1,000, a list of creditors referred to in
subparagraph (2)(b)(ii), but the notice convening the meeting that
is sent to a creditor to whom the liquidator is not required to send
such a list must specify a place at which copies of the list referred

416 Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



External administration Chapter 5
Voluntary winding up Part 5.5
Creditors’ voluntary winding up Division 3

Section 498

to in that subparagraph can be obtained on request made orally or
in writing and, where such a creditor so requests, the liquidator
must as soon as practicable comply with the request.

(5) Within 7 days after the day of the meeting of the company at which
the resolution for voluntary winding up is passed, the directors of
the company must give the liquidator a statement, in the prescribed
form, about the company’s business, property, affairs and financial
circumstances.

(7A) An offence based on subsection (5) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(8) The creditors may appoint one of their number or the liquidator to
preside at the meeting.

(9) The chair must, at the meeting, determine whether the meeting has
been held at a date, time and place convenient to the majority in
value of the creditors and his or her decision is final.

(10) At a meeting of creditors held under this section the creditors may
determine the matters referred to in paragraphs 548(1)(a) and (b)
and, where the creditors so determine those matters, a meeting of
the creditors for the purposes of section 548 is taken to have been
held and the determinations are taken to have been made under that
section.

(11) At a meeting of creditors held under this section, the creditors may,
by resolution:

(a) remove the liquidator from office; and
(b) appoint another person as liquidator instead.

498 Power to adjourn meeting

(1) A meeting convened under section 497 may by resolution be
adjourned from time to time to a time and day specified in the
resolution but must not be adjourned to a day later than 21 days
after the day for which the meeting was originally convened.
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(2) Where a meeting is adjourned, the adjourned meeting must, unless
it is otherwise provided by the resolution by which it is adjourned,
be held at the same place as the original meeting.

(3) Where a meeting is adjourned to a day more than 8 days after the
passing of the resolution by which it is adjourned, the company
must cause notice of the day, time and place of the resumption of
the meeting to be published in the prescribed manner at least
7 days before that day.

(4) If the meeting of the company is adjourned and the resolution for
winding up is passed at an adjourned meeting, any resolution
passed at the meeting of the creditors has effect as if it had been
passed immediately after the passing of the resolution for winding

up.

499 Liquidators

(1) The company in general meeting must appoint a liquidator for the
purpose of winding up the affairs and distributing the property of
the company.

(2) However, subsection (1) does not apply to the company if
section 446A applies in relation to the company.

(2A) If section 446A applies in relation to the company because of
paragraph 446A(1)(a):

(a) the company’s creditors may, at the meeting at which the
resolution referred to in that paragraph is passed, appoint a
person to be liquidator for the purpose of winding up the
affairs and distributing the property of the company; and

(b) if an appointment is not made under paragraph (a) of this
subsection before the end of the meeting at which the
resolution referred to in paragraph 446A(1)(a) is passed:

(i) the company’s creditors are taken to have appointed the
administrator of the company to be liquidator for the
purpose of winding up the affairs and distributing the
property of the company; and
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(ii) the appointment under subparagraph (i) of this
paragraph takes effect at the end of that meeting.

(2B) If section 446A applies in relation to the company because of
paragraph 446A(1)(b):

(a) the company’s creditors are taken to have appointed the
administrator of the company to be liquidator for the purpose
of winding up the affairs and distributing the property of the
company; and

(b) the appointment takes effect at the time referred to in that
paragraph.

(2C) If section 446A applies in relation to the company because of
paragraph 446A(1)(c):

(a) the company’s creditors may, at the meeting at which the
resolution referred to in subparagraph 446A(1)(c)(ii) is
passed, appoint a person to be liquidator for the purpose of
winding up the affairs and distributing the property of the
company; and

(b) if an appointment is not made under paragraph (a) of this
subsection before the end of the meeting at which the
resolution referred to in subparagraph 446A(1)(c)(ii) is
passed:

(i) the company’s creditors are taken to have appointed the
administrator of the deed to be liquidator for the
purpose of winding up the affairs and distributing the
property of the company; and

(ii) the appointment under subparagraph (i) of this
paragraph takes effect at the end of that meeting.

(3) The remuneration to be paid to the liquidator may be fixed:
(a) if there is a committee of inspection—by that committee; or
(b) by resolution of the creditors.

(3A) If:
(a) no remuneration has been fixed under subsection (3); and
(b) a meeting of the company’s creditors is convened; and
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(c) aresolution under paragraph (3)(b) cannot be passed because
of the lack of a quorum; and
(d) there has been no previous application of this subsection to
the remuneration of the liquidator;
the creditors are taken to have passed a resolution under
paragraph (3)(b) determining that the liquidator is entitled to
remuneration of:

(e) whichever is the greater of the following amounts:
(1) $5,000;
(ii) if an amount is specified in regulations for the purposes
of this subparagraph—that amount; or
() if the liquidator determines a lesser amount—that lesser
amount.

(4) On the appointment of a liquidator, the powers of the directors
cease except so far as the committee of inspection, or, if there is no
such committee, the creditors, approve the continuance of any of
those powers.

(5) If a liquidator, other than a liquidator appointed by or by the
direction of the Court, dies, resigns or otherwise vacates his or her
office, the creditors may fill the vacancy and, for the purpose of so
doing, a meeting of the creditors may be convened by any 2 of
their number.

(6) Before remuneration is fixed under subsection (3) by the
committee of inspection, the liquidator must:
(a) prepare a report setting out:

(1) such matters as will enable the members of the
committee to make an informed assessment as to
whether the proposed remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the liquidator; and

(iii) the costs associated with each of those major tasks; and

(b) give a copy of the report to each member of the committee at
the same time as the member is notified of the relevant
meeting of the committee.
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(7) Before remuneration is fixed under subsection (3) by resolution of
the creditors, the liquidator must:
(a) prepare a report setting out:
(1) such matters as will enable the creditors to make an

informed assessment as to whether the proposed
remuneration is reasonable; and

(i1) a summary description of the major tasks performed, or
likely to be performed, by the liquidator; and
(iii) the costs associated with each of those major tasks; and
(b) give a copy of the report to each of the creditors at the same

time as the creditor is notified of the relevant meeting of
creditors.

500 Execution and civil proceedings

(1) Any attachment, sequestration, distress or execution put in force
against the property of the company after the passing of the
resolution for voluntary winding up is void.

(2) After the passing of the resolution for voluntary winding up, no
action or other civil proceeding is to be proceeded with or
commenced against the company except by leave of the Court and
subject to such terms as the Court imposes.

(3) The Court may require any contributory, trustee, receiver, banker,
agent, officer or employee of the company to pay, deliver, convey,
surrender or transfer forthwith or within such time as the Court
directs to the liquidator any money, property of the company or
books in his, her or its hands to which the company is prima facie
entitled.
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Division 4—Voluntary winding up generally

501 Distribution of property of company

Subject to the provisions of this Act as to preferential payments,
the property of a company must, on its winding up, be applied in
satisfaction of its liabilities equally and, subject to that application,
must, unless the company’s constitution otherwise provides, be
distributed among the members according to their rights and
interests in the company.

502 Appointment of liquidator

If from any cause there is no liquidator acting, the Court may
appoint a liquidator.

503 Removal of liquidator

The Court may, on cause shown, remove a liquidator and appoint
another liquidator.

504 Review of liquidator’s remuneration

(1) Any member or creditor, or the liquidator, may at any time before
the deregistration of the company apply to the Court to review the
amount of the remuneration of the liquidator, and the decision of
the Court is final and conclusive.

(2) In exercising its powers under subsection (1), the Court must have
regard to whether the remuneration is reasonable, taking into
account any or all of the following matters:

(a) the extent to which the work performed by the liquidator was
reasonably necessary;

(b) the extent to which the work likely to be performed by the
liquidator is likely to be reasonably necessary;

(c) the period during which the work was, or is likely to be,
performed by the liquidator;

422 Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



External administration Chapter 5
Voluntary winding up Part 5.5
Voluntary winding up generally Division 4

Section 505

(d) the quality of the work performed, or likely to be performed,
by the liquidator;

(e) the complexity (or otherwise) of the work performed, or
likely to be performed, by the liquidator;

() the extent (if any) to which the liquidator was, or is likely to
be, required to deal with extraordinary issues;

(g) the extent (if any) to which the liquidator was, or is likely to
be, required to accept a higher level of risk or responsibility
than is usually the case;

(h) the value and nature of any property dealt with, or likely to
be dealt with, by the liquidator;
(i) whether the liquidator was, or is likely to be, required to deal
with:
(i) one or more receivers; or
(i1) one or more receivers and managers;
(j) the number, attributes and behaviour, or the likely number,
attributes and behaviour, of the company’s creditors;
(k) if the remuneration is ascertained, in whole or in part, on a
time basis:
(1) the time properly taken, or likely to be properly taken,
by the liquidator in performing the work; and
(i) whether the total remuneration payable to the liquidator
is capped;
(1) any other relevant matters.

505 Acts of liquidator valid etc.

(1) The acts of a liquidator are valid notwithstanding any defects that
may afterwards be discovered in his or her appointment or
qualification.

(2) A disposition of a company’s property by a liquidator (including a
disposition by way of conveyance, assignment, transfer or an
instrument giving rise to a security interest) is, notwithstanding any
defect or irregularity affecting the validity of the winding up or the
appointment of the liquidator, valid in favour of any person taking
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such property in good faith and for value and without actual
knowledge of the defect or irregularity.

(3) A person making or permitting a disposition of property to a
liquidator is to be protected and indemnified in so doing
notwithstanding any defect or irregularity affecting the validity of
the winding up or the appointment of the liquidator that is not then
known to that person.

(4) For the purposes of this section, a disposition of property is taken
to include a payment of money.

506 Powers and duties of liquidator

(1) The liquidator may:

(b) exercise any of the powers that this Act confers on a
liquidator in a winding up in insolvency or by the Court; or

(c) exercise the power under section 478 of a liquidator
appointed by the Court to settle a list of contributors; or

(d) exercise the Court’s powers under subsection 483(3) (except
paragraph 483(3)(b)) in relation to calls on contributories; or

(e) exercise the power of the Court of fixing a time within which
debts and claims must be proved; or

(f) convene a general meeting of the company for the purpose of
obtaining the sanction of the company by special resolution

in respect of any matter or for any other purpose he or she
thinks fit.

(1A) Subsections 477(2A) and (2B) apply in relation to the liquidator as
if:
(a) he or she were a liquidator in a winding up in insolvency or
by the Court; and
(b) in the case of a members’ voluntary winding up—a reference
in those subsections to an approval were a reference to the
approval of a special resolution of the company.
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(1B) The company must lodge a copy of a special resolution referred to
in paragraph (1A)(b) with ASIC within 14 days after the resolution
is passed.

(2) A list of contributories settled in accordance with paragraph (1)(c)
is prima facie evidence of the liability of the persons named in the
list to be contributories.

(3) The liquidator must pay the debts of the company and adjust the
rights of the contributories among themselves.

506A Declarations by liquidator—relevant relationships

Scope

(1) This section applies if the liquidator of a company is required to
convene a meeting under section 497.

Declaration of relevant relationships

(2) Before convening the meeting, the liquidator must make a
declaration of relevant relationships.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Notification of creditors

(3) The liquidator must:

(a) give a copy of each declaration under subsection (2) to as
many of the company’s creditors as reasonably practicable;
and

(b) do so at the same time as the liquidator gives those creditors
notice of the meeting.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The liquidator must table a copy of each declaration under
subsection (2) at the meeting.
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Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Updating of declaration

5 If:
(a) at a particular time, the liquidator makes a declaration of
relevant relationships under subsection (2) or this subsection;
and

(b) at a later time:
(1) the declaration has become out-of-date; or

(ii) the liquidator becomes aware of an error in the
declaration;
the liquidator must, as soon as practicable, make a replacement
declaration of relevant relationships.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(6) The liquidator must table a copy of a replacement declaration
under subsection (4):

(a) if:
(i) there is a committee of inspection; and

(i1) the next meeting of the committee of inspection occurs
before the next meeting of the company’s creditors;
at the next meeting of the committee of inspection; or
(b) in any other case—at the next meeting of the company’s
creditors.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Defence

(7) In a prosecution for an offence constituted by a failure to include a
particular matter in a declaration under this section, it is a defence
if the defendant proves that:

(a) the defendant made reasonable enquiries; and
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(b) after making these enquiries, the defendant had no reasonable
grounds for believing that the matter should have been
included in the declaration.

507 Power of liquidator to accept shares etc. as consideration for
sale of property of company

(1) This section applies where it is proposed to transfer or sell to a
body corporate the whole or a part of the business or property of a
company.

(2) The liquidator of the company may, with the sanction of a special
resolution of the company conferring on the liquidator either a
general authority or an authority in respect of a particular
arrangement, enter into an arrangement under which, in
compensation or part compensation for the transfer or sale:

(a) the liquidator is to receive shares, debentures, policies or
other like interests in the body corporate for distribution
among the members of the company; or

(b) the members of the company may, instead of, or as well as,
receiving cash, shares, debentures, policies or other like
interests in the body corporate, participate in the profits of, or
receive any other benefit from, the body corporate.

(3) A transfer, sale or arrangement under this section is binding on the
members of the company.

(4) If a member of the company who did not vote in favour of a special
resolution expresses dissent from the resolution in writing
addressed to the liquidator and left at the office of the liquidator
within 7 days after the passing of the resolution, the member may
require the liquidator either to abstain from carrying the resolution
into effect or to purchase the member’s interest at a price to be
determined by agreement or by arbitration under this section.

(5) If the liquidator elects to purchase the member’s interest, the
purchase money must be paid before the company is deregistered
and be raised by the liquidator in such manner as is determined by
special resolution.
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(6) A special resolution is not invalid for the purposes of this section
because it is passed before, or concurrently with, a resolution for
voluntary winding up or for appointing liquidators but, if an order
for winding up the company by the Court is made within 1 year
after the passing of the resolution, the resolution is not valid unless
sanctioned by the Court.

(7) For the purposes of an arbitration under this section, the agreed
arbitration law applies as if there were a submission for reference
to 2 arbitrators, one to be appointed by each party.

(7A) Parties to the arbitration may agree on the State or Territory in this
jurisdiction whose law is to govern the arbitration. The agreed
arbitration law is the law of that State or Territory relating to
commercial arbitration.

(8) The appointment of an arbitrator may be made in writing signed
by:
(a) if there is only one liquidator—the liquidator; or
(b) if there is more than one liquidator—any 2 or more of the
liquidators.

(9) The Court may give any directions necessary for the initiation and
conduct of the arbitration and any such direction is binding on the
parties.

(10) In the case of a creditors’ voluntary winding up, the powers of the
liquidator under this section must not be exercised except with the
approval of the Court or the committee of inspection.

(11) The company must lodge a copy of a special resolution referred to
in subsection (2) or (5) with ASIC within 14 days after the
resolution is passed.

508 Annual obligations of liquidator—meeting or report

(1) If the winding up continues for more than 1 year, the liquidator
must:
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(a) in the case of a members’ voluntary winding up—convene a
general meeting of the company; or

(b) in the case of a creditors’ voluntary winding up:
(i) convene a meeting of the creditors; or

(i) prepare a report that complies with subsection (3), and
lodge a copy of the report with ASIC;

within 3 months after the end of the first year beginning on the day
on which the company resolved that it be wound up voluntarily and
the end of each succeeding year.

(2) The liquidator must lay before a meeting convened under
paragraph (1)(a) or subparagraph (1)(b)(i) an account of:
(a) the liquidator’s acts and dealings; and
(b) the conduct of the winding up;
during that first year or that succeeding year, as the case may be.

(3) A report referred to in subparagraph (1)(b)(ii) must set out:
(a) an account of:
(i) the liquidator’s acts and dealings; and
(i1) the conduct of the winding up;
during that first year or that succeeding year, as the case may
be; and

(b) a description of the acts and dealings that remain to be
carried out by the liquidator in order to complete the winding
up; and

(c) an estimate of when the winding up is likely to be completed.

(4) If a liquidator prepares a report under subparagraph (1)(b)(ii), the
liquidator must, within 14 days of lodging a copy of the report with
ASIC, give each creditor of the company a written notice stating
that:

(a) the liquidator has decided not to convene a meeting of the
creditors under subparagraph (1)(b)(i); and
(b) the liquidator has:
(i) prepared a report under subparagraph (1)(b)(ii); and
(i1) lodged a copy of the report with ASIC; and
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)

(c) if the creditor requests the liquidator to give the creditor a
copy of the report free of charge, the liquidator will comply
with the request.

Note: For electronic notification under this subsection, see section 600G.

If a request is made as mentioned in paragraph (4)(c), the liquidator
must comply with the request as soon as practicable.

509 Final meeting and deregistration

(1

2

3)

“4)

As soon as the affairs of the company are fully wound up, the
liquidator must make up an account showing how the winding up
has been conducted and the property of the company has been
disposed of and, when the account is so made up, he or she must
convene a general meeting of the company, or, in the case of a
creditors’ voluntary winding up, a meeting of the creditors and
members of the company, for the purpose of laying before it the
account and giving any explanation of the account.

The meeting must be convened by a notice published in the
prescribed manner at least 1 month before the meeting specifying
the date, time, place and purpose of the meeting.

The liquidator must, within 7 days after the meeting, lodge a return
of the holding of the meeting and of its date with a copy of the
account attached to the return.

At a meeting of the company, 2 members constitute a quorum and,
at a meeting of the creditors and members of the company, 2
creditors and 2 members constitute a quorum and, if a quorum is
not present at the meeting, the liquidator must, in place of the
return mentioned in subsection (3), lodge a return (with account
attached) stating that the meeting was duly convened and that no
quorum was present and, upon such a return being lodged, the
provisions of that subsection as to the lodging of the return are
taken to have been complied with.

430

Corporations Act 2001

Compilation No. 68 Compilation date: 19/12/14 Registered: 2/1/15

ComLaw Authoritative Act C2015C00003



External administration Chapter 5
Voluntary winding up Part 5.5
Voluntary winding up generally Division 4

Section 510

ASIC must deregister at the end of 3 month period

(5) ASIC must deregister the company at the end of the 3 month
period after the return was lodged.

ASIC must deregister on a day specified by the Court

(6) On application by the liquidator or any other interested party, the
Court may make an order that ASIC deregister the company on a
specified day. The Court must make the order before the end of the
3 month period after the return was lodged.

(7) The person on whose application an order of the Court under this
section is made must, within 14 days after the making of the order,
lodge an office copy of the order.

510 Arrangement: when binding on creditors

(1) An arrangement entered into between a company about to be, or in
the course of being, wound up and its creditors is, subject to
subsection (4):

(a) binding on the company if sanctioned by a special resolution;
and

(b) binding on the creditors if sanctioned by a resolution of the
creditors.

(1A) The company must lodge a copy of a special resolution referred to
in paragraph (1)(a) with ASIC within 14 days after the resolution is
passed.

(2) A creditor must be accounted a creditor for value for such sum as
upon an account fairly stated, after allowing the value of any
security interests held by the creditor and the amount of any debt or
set-off owing by the creditor to the company, appears to be the
balance due to the creditor.

(3) A dispute about the value of any such security interest or the
amount of any such debt or set-off may be settled by the Court on
the application of the company, the liquidator or the creditor.
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(4) A creditor or contributory may, within 3 weeks after the
completion of the arrangement, appeal to the Court in respect of
the arrangement, and the Court may confirm, set aside or modify
the arrangement and make such further order as it thinks just.

511 Application to Court to have questions determined or powers
exercised

(1) The liquidator, or any contributory or creditor, may apply to the
Court:
(a) to determine any question arising in the winding up of a
company; or
(b) to exercise all or any of the powers that the Court might
exercise if the company were being wound up by the Court.

(1A) APRA may apply to the Court under subsection (1) in relation to a
company that is a friendly society within the meaning of the Life
Insurance Act 1995 and which may be wound up voluntarily under
subsection 180(2) of that Act.

(2) The Court, if satisfied that the determination of the question or the
exercise of power will be just and beneficial, may accede wholly or
partially to any such application on such terms and conditions as it
thinks fit or may make such other order on the application as it
thinks just.
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Part 5.6—Winding up generally
Division 1—Preliminary

513 Application of Part

Except so far as the contrary intention appears, the provisions of
this Act about winding up apply in relation to the winding up of a
company whether in insolvency, by the Court or voluntarily.

513AA Definitions
In this Part:

property of a company includes PPSA retention of title property, if
the security interest in the property is vested in the company
because of the operation of any of the following provisions:
(a) section 267 or 267A of the Personal Property Securities Act
2009 (property subject to unperfected security interests);

(b) section 588FL of this Act (collateral not registered within

time).
Note: See sections 9 (definition of property) and 51F (PPSA retention of
title property).
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Division 1A—When winding up taken to begin

513A Winding up ordered by the Court

If the Court orders under section 233, 459A, 459B or 461 that a
company be wound up, the winding up is taken to have begun or
commenced:

(a) if, when the order was made, a winding up of the company
was already in progress—when the last-mentioned winding
up is taken because of this Division to have begun or
commenced; or

(b) if, immediately before the order was made, the company was
under administration—on the section 513C day in relation to
the administration; or

(c) if:

(i) when the order was made, a provisional liquidator of the
company was acting; and

(i) immediately before the provisional liquidator was
appointed, the company was under administration;

on the section 513C day in relation to the administration; or

(d) if, immediately before the order was made, a deed of
company arrangement had been executed by the company
and had not yet terminated—on the section 513C day in
relation to the administration that ended when the deed was
executed; or

(e) otherwise—on the day when the order was made.

513B Voluntary winding up

Where a company resolves by special resolution that it be wound
up voluntarily, the winding up is taken to have begun or
commenced:

(a) if, when the resolution was passed, a winding up of the
company was already in progress—when the last-mentioned
winding up is taken because of this Division to have begun or
commenced; or
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(b) if, immediately before the resolution was passed, the
company was under administration—on the section 513C day
in relation to the administration; or

(c) if, immediately before the resolution was passed, a deed of
company arrangement had been executed by the company but
had not yet terminated—on the section 513C day in relation
to the administration that ended when the deed was executed;
or

(d) if the resolution is taken to have been passed because, at a
meeting convened under section 445F, the company’s
creditors:

(1) passed a resolution terminating a deed of company
arrangement executed by the company; and

(i1) also resolved under section 445E that the company be
wound up;

on the section 513C day in relation to the administration that
ended when the deed was executed;

(e) otherwise—on the day on which the resolution was passed.

513C Section 513C day in relation to an administration under
Part 5.3A

The section 513C day in relation to the administration of a
company is:
(a) if, when the administration began, a winding up of the
company was in progress—the day on which the winding up
is taken because of this Division to have begun; or

(b) otherwise—the day on which the administration began.

513D Validity of proceedings in earlier winding up

Where, at the time when:

(a) the Court orders under section 233, 459A, 459B or 461 that a
company be wound up; or
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(b) a company resolves by special resolution that it be wound up
voluntarily;
a winding up of the company is already in progress, all proceedings
in the last-mentioned winding up are taken to have been valid,
except so far as the Court otherwise orders because fraud or
mistake has been proved.
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Division 2—Contributories

514 Where Division applies
(1) This Division applies where a company is wound up.

(2) This Division does not apply to the winding up of a no liability
company.

515 General liability of contributory

Subject to this Division, a present or past member is liable to

contribute to the company’s property to an amount sufficient:

(a) to pay the company’s debts and liabilities and the costs,
charges and expenses of the winding up; and

(b) to adjust the rights of the contributories among themselves.

516 Company limited by shares

Subject to sections 518 and 519, if the company is a company
limited by shares, a member need not contribute more than the
amount (if any) unpaid on the shares in respect of which the
member is liable as a present or past member.

517 Company limited by guarantee

Subject to sections 518 and 519, if the company is a company
limited by gu