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The Parliament of Australia enacts:
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Chapter 1 Preliminary
Part 1 Preliminary

Section 1

Chapter 1—Preliminary

Part 1—Preliminary

1 Short title

This Act may be cited as the Environment Protection and
Biodiversity Conservation Act 1999.

2 Commencement

(1) Subject to subsection (2), this Act commences on a day to be fixed
by Proclamation.

(2) If this Act does not commence under subsection (1) within the
period of 12 months beginning on the day on which it receives the
Royal Assent, it commences on the first day after the end of that
period.

3 Objectsof Act

(1) The objects of thisAct are:

(a) to provide for the protection of the environment, especially
those aspects of the environment that are matters of national
environmental significance; and

(b) to promote ecologically sustainable development through the
conservation and ecologically sustainable use of natural
resources; and

(c) to promote the conservation of biodiversity; and

(d) to promote a co-operative approach to the protection and
management of the environment involving governments, the
community, land-holders and indigenous peoples; and

(e) toassist in the co-operative implementation of Austraia’'s
international environmental responsibilities; and
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(f) to recognise the role of indigenous people in the conservation
and ecologically sustainable use of Australia’s biodiversity;
and

(g) to promote the use of indigenous peoples’ knowledge of
biodiversity with the involvement of, and in co-operation
with, the owners of the knowledge.

(2) Inorder to achieve its objects, the Act:

(a) recognises an appropriate role for the Commonwealth in
relation to the environment by focussing Commonwealth
involvement on matters of national environmental
significance and on Commonwealth actions and
Commonwealth areas; and

(b) strengthens intergovernmental co-operation, and minimises
duplication, through bilateral agreements; and

(c) providesfor the intergovernmental accreditation of
environmental assessment and approval processes; and

(d) adopts an efficient and timely Commonwealth environmental
assessment and approval process that will ensure activities
that are likely to have significant impacts on the environment
are properly assessed; and

(e) enhances Australia' s capacity to ensure the conservation of
its biodiversity by including provisions to:

(i) protect native species (and in particular prevent the
extinction, and promote the recovery, of threatened
species) and ensure the conservation of migratory
species; and

(i) establish an Australian Whale Sanctuary to ensure the
conservation of whales and other cetaceans; and

(iii) protect ecosystems by means that include the
establishment and management of reserves, the
recognition and protection of ecological communities
and the promotion of off-reserve conservation measures;
and

(iv) identify processesthat threaten al levels of biodiversity
and implement plans to address these processes; and
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(f) includes provisions to enhance the protection, conservation
and presentation of world heritage properties and the
conservation and wise use of Ramsar wetlands of
international importance; and

(g) promotes a partnership approach to environmental protection
and biodiversity conservation through:

(i) bilateral agreements with States and Territories; and
(ii) conservation agreements with land-holders; and
(i) recognising and promoting indigenous peoples’ rolein,
and knowledge of, the conservation and ecologically
sustainable use of biodiversity; and

(iv) theinvolvement of the community in management
planning.

3A Principles of ecologically sustainable development

The following principles are principles of ecologically sustainable
development:

(a) decision-making processes should effectively integrate both
long-term and short-term economic, environmental, social
and equitable considerations;

(b) if there arethreats of serious or irreversible environmental
damage, lack of full scientific certainty should not be used as
areason for postponing measures to prevent environmental
degradation;

(c) the principle of inter-generational equity—that the present
generation should ensure that the health, diversity and
productivity of the environment is maintained or enhanced
for the benefit of future generations,

(d) the conservation of biological diversity and ecological
integrity should be a fundamental consideration in
decision-making;

(e) improved valuation, pricing and incentive mechanisms
should be promoted.
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4 Act tobind Crown

This Act binds the Crown in each of its capacities.

5 Application of Act

(D

)

©)

Extension to external Territories

This Act extends to each external Territory.

Limited extraterritorial application

This Act appliesto acts, omissions, matters and things in the
Australian jurisdiction, and does not apply to acts, omissions,
matters and things outside the Australian jurisdiction except so far
as the contrary intention appears.

Application limited to Australians outside exclusive economic zone

A provision of this Act that has effect in relation to aplace that is
outside the outer limits of the exclusive economic zone and is not
on or in the continental shelf appliesonly in relation to:

() Austraian citizens; and
(b) personswho:
(i) arenot Australian citizens; and
(ii) hold permanent visas under the Migration Act 1958; and
(iii) aredomiciled in Australia or an external Territory; and
(c) corporationsincorporated in Australiaor an external
Territory; and
(d) the Commonwealth; and
(e) Commonwealth agencies; and
(f) Australian aircraft; and
(g) Australian vessdls; and

(h) members of crews of Australian aircraft and Australian
vessals (including persons in charge of aircraft or vessels).
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(4)

)

Application to everyone in Australia and exclusive economic zone

A provision of this Act that has effect in relation to aplace that is
within the outer limits of the exclusive economic zone (whether the
placeisin the zone or in Australia or an external Territory) or that
ison or in the continental shelf appliesin relation to:
(a) all persons (including persons who are not Australian
citizens); and
(b) all aircraft (including aircraft that are not Australian aircraft);
and

(c) al vessels (including vessels that are not Australian vessels).

Note: A reference to Australia or to an external Territory generally includes
areference to the coastal sea of Australiaor the Territory (as
appropriate). See section 15B of the Acts Interpretation Act 1901.

Definitions
In this Act;

Australian aircraft means:
(a) an aircraft that is owned, possessed or controlled by:
(i) the Commonwealth or a Commonwealth agency; or
(i) aState, a self-governing Territory or an agency of a
State or self-governing Territory; or
(b) an aircraft that isregistered in Australia.

Australian jurisdiction means the land, waters, seabed and
airspace in, under or above:

(a) Austrdia; or

(b) an external Territory; or

(c) the exclusive economic zone; or
(d) the continental shelf.

Note: A reference to Australia or to an external Territory generally includes
areference to the coastal sea of Australiaor the Territory (as
appropriate). See section 15B of the Acts Interpretation Act 1901.

Australian vessel means:
(a) avessdl that isowned, possessed or controlled by:
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(i) the Commonwealth or a Commonwealth agency; or

(ii) aState, aself-governing Territory or an agency of a
State or self-governing Territory; or
(b) avessd that isregistered in Australia; or
(c) avessal that isflying the Australian flag.

7 Application of the Criminal Code

Chapter 2 of the Criminal Code appliesto all offences against this
Act.

8 Nativetitlerights not affected

(1) To avoid doubt, nothing in this Act affects the operation of section

211 of the Native Title Act 1993 in relation to a provision of this
Act.

Note: Section 211 of the Native Title Act 1993 provides that holders of
native title rights covering certain activities do not need authorisation
required by other laws to engagein those activities.

(2) ThisAct does not affect the operation of:

() the Aboriginal Land Rights (Northern Territory) Act 1976; or
(b) the Native Title Act 1993.

9 Relationship with other Acts

Aboriginal Land Rights (Northern Territory) Act 1976

(1A) Subsection 70(1) of the Aboriginal Land Rights (Northern
Territory) Act 1976 does not prevent a person exercising powers or
performing functions or duties under Division 4 or 5 of Part 15, or

Division 5 of Part 19, of this Act from entering or remaining on
land:

(a) inthe Kakadu region or Uluru region; and

(b) inwhich an Aboriginal Land Trust established under that Act
holds an estate in fee simple.
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Airports Act 1996 not affected
(1) ThisAct does not affect the operation of the Airports Act 1996.

Antarctic Treaty (Environment Protection) Act 1980 not affected

(2) To avoid doubt, nothing in this Act affects the operation of
subsection 7(1) of the Antarctic Treaty (Environment Protection)
Act 1980 or regulations made for the purposes of that subsection.

Australian Heritage Commission Act 1975 does not apply

(3) The making of adecision, or the giving of an approval, under this
Act isnot an action for the purposes of section 30 of the Australian
Heritage Commission Act 1975.

10 Relationship with State law

This Act is not intended to exclude or limit the concurrent
operation of any law of a State or Territory, except so far asthe
contrary intention appears.
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Chapter 2—Protecting the environment

Part 2—Simplified outline of this Chapter

11 Simplified outline of this Chapter

Thefollowing isasimplified outline of this Chapter:

This Chapter provides abasis for the Minister to decide whether an
action that has, will have or islikely to have a significant impact on
certain aspects of the environment should proceed.

It does so by prohibiting a person from taking an action without the
Minister having given approval or decided that approval is not
needed. (Part 9 deals with the giving of approval.)

Approval is not needed to take an action if any of the following
declare that the action does not need approval:

(@ abilateral agreement between the Commonwealth
and the State or Territory in which the actionis
taken;

(b) adeclaration by the Minister.
Also, an action does not need approval if it istaken in accordance

with Regional Forest Agreements or a plan for managing the Great
Barrier Reef.
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Part 3—Requirementsfor environmental approvals

Division 1—Requirementsrelating to matters of national

environmental significance

Subdivision A—World Heritage

12 Requirement for approval of activitieswith a significant impact

on adeclared World Heritage property

(1) A person must not take an action that:
(&) has or will have asignificant impact on the world heritage
values of adeclared World Heritage property; or

(b) islikely to have a significant impact on the world heritage
values of adeclared World Heritage property.

Civil penalty:
(@) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(2) Subsection (1) does not apply to an action if:

(&) an approval of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisinforce adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

10
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(3) A property hasworld heritage values only if it contains natural
heritage or cultura heritage. The world heritage values of the
property are the natural heritage and cultural heritage contained in
the property.

(4) InthisAct:

cultural heritage has the meaning given by the World Heritage
Convention.

natural heritage has the meaning given by the World Heritage
Convention.

13 What isa declared World Heritage property?

Properties on World Heritage List

(1) A property included in the World Heritage List is adeclared World
Heritage property as long as the property isincluded in the List.

Properties not yet on World Heritage List

(2) A property specified in a declaration made under section 14 (with
any amendments made under section 15) is a declared World
Heritage property for the period for which the declaration isin
force.

14 Declaring a property to be a declared World Heritage property

Making declarations

(1) The Minister may declare a specified property to be a declared
World Heritage property by notice in the Gazette if:
(a) the property is aproperty submitted by the Commonwealth to
the World Heritage Committee under Article 11 of the World
Heritage Convention as suitable for inclusion in the World
Heritage List; or
(b) the Minister is satisfied that:
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(i) the property has, or islikely to have, world heritage
values; and
(ii) someor al of the world heritage values of the property
are under threat.

Notel:  The Minister may make more than one declaration relating to the
same property. See subsection 33(1) of the Acts Interpretation Act
1901.

Note2:  The Minister may make an extra declaration to cover property that is
an extension of a property previously submitted to the World Heritage
Committee.

Consulting State or Territory before making declaration

(2) Beforethe Minister makes a declaration relating to property wholly
or partly within a State or self-governing Territory, the Minister
must inform the appropriate Minister of the State or Territory of
the proposal to make the declaration, and give him or her a
reasonabl e opportunity to comment on the proposal.

Consultation not required if threat isimminent

(3) However, the Minister need not comply with subsection (2) if:
(a) he or she proposes to make a declaration in the circumstances
described in paragraph (1)(b); and
(b) heor sheis satisfied that the threat mentioned in
subparagraph (1)(b)(ii) isimminent.

Failure to comply with subsection (2)

(4) Thevalidity of adeclaration is not affected by afailure to comply
with subsection (2) in relation to the making of the declaration.

When a declarationisin force

(5) A declaration:
(a8) comesinto force when it is published in the Gazette; and

(b) remainsin force (whether amended under section 15 or not)
until the earliest of the following events:
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(i) the end of the period specified in the declaration as the
period for which the declaration isin force;
(ii) therevocation of the declaration;

(iii) if the declaration specifies a property submitted to the
World Heritage Committee for inclusion in the World
Heritage List—the Committee either includes the
property in the List or decides the property should not
beincluded in the List.

Specified period for which declaration isin force

(6) The Minister must specify in adeclaration the period for which it is
to bein force. The period must not be longer than the period the
Minister believes:

() the World Heritage Committee needs to decide whether or
not to include the property in the World Heritage List, in the
case of a declaration specifying a property that has been
submitted to the Committee for inclusion in the List; or

(b) the Commonwealth needs to decide whether the property has
world heritage values and to submit the property to the World
Heritage Committee for inclusion in the World Heritage List,
in the case of adeclaration specifying a property not yet
submitted to the Committee for inclusion in the List.

Declarations because of threat in force for a year or less

(7) The Minister must not specify that a declaration of a property isto
be in force for more than 12 monthsiif:

(a) the declaration is made in the circumstances described in
paragraph (1)(b); and

(b) the property is not a property submitted by the
Commonwealth to the World Heritage Committee under
Article 11 of the World Heritage Convention as suitable for
inclusion in the World Heritage List.
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15 Amending or revoking a declaration of a declared World
Heritage property

Revoking declar ations specifying nominated property

(1) The Minister must, by notice in the Gazette, revoke a declaration
made under section 14 specifying a property that has been
submitted to the World Heritage Committee for inclusion in the
World Heritage List if the Commonwealth decides to withdraw the
submission of the property for inclusionin the List.

Amending declarations specifying nominated property

(2) The Minister must, by notice in the Gazette, amend a declaration
made under section 14 specifying a property that has been
submitted to the World Heritage Committee for inclusion in the
World Heritage List so asto remove from the specification any
part of the property that the Commonwealth decides to withdraw
from the submission.

Revoking declarations specifying property not yet nominated

(3) The Minister must, by notice in the Gazette, revoke a declaration
made under section 14 specifying a property that is not submitted
to the World Heritage Committee for inclusion in the World
Heritage List if:

(a) the Minister is satisfied that the property does not have world
heritage values; or

(b) the Commonwealth decides not to submit the property to the
Committee for inclusion in the List; or

(c) the Minister is satisfied that none of the world heritage values
of the property are under threat.

15A Offencesrelating to declared World Heritage properties

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
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(b) the action results or will result in a significant impact on the
world heritage values of a declared World Heritage property.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) theactionislikely to have a significant impact on the world
heritage values of a declared World Heritage property and
the person isreckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) An offence against subsection (1) or (2) is punishable on
conviction by imprisonment for aterm not more than 7 years, a
fine not more than 420 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

(4) Subsections (1) and (2) do not apply to an action if:

(@) an approval of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).
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Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Subdivision B—Wetlands of international importance

16 Requirement for approval of activitieswith a significant impact
on a declared Ramsar wetland

(1) A person must not take an action that:

(a) has or will have asignificant impact on the ecological
character of a declared Ramsar wetland; or

(b) islikely to have a significant impact on the ecological
character of a declared Ramsar wetland.

Civil penalty:
(@ for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(2) Subsection (1) does not apply to an action if:

(a) an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisinforce adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

(3) InthisAct:

ecological character has the same meaning as in the Ramsar
Convention.
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17 What isa declared Ramsar wetland?

Areas designated for listing

(1) A wetland, or part of awetland, designated by the Commonwealth
under Article 2 of the Ramsar Convention for inclusion in the List
of Wetlands of International Importance kept under that Articleisa
declared Ramsar wetland as long as the wetland or part is not:

(a) excluded by the Commonwealth from the boundaries of a
wetland in the List under that Article; or

(b) deleted by the Commonwealth from the List under that
Article.

Areas declared by the Minister

(2) A wetland, or part of awetland, isalso a declared Ramsar wetland
for the period for which a declaration of the wetland as a declared
Ramsar wetland isin force.

17A Making and revoking declar ations of wetlands

Declaring threatened wetlands of international importance

(1) The Minister may declare a specified wetland to be a declared
Ramsar wetland by notice in the Gazette if the Minister is satisfied
that:

(a) thewetland is of international significance or islikely to be
of international significance because of its ecology, botany,
zoology, limnology or hydrology; and

(b) the ecological character of some or al of the wetland is under
threat.

Note: The Minister may make more than one declaration of the same
wetland under this section. See subsection 33(1) of the Acts
Interpretation Act 1901.

Consulting State or Territory before making declaration

(2) Beforethe Minister makes a declaration relating to awetland
wholly or partly within a State or self-governing Territory, the
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Minister must inform the appropriate Minister of the State or
Territory of the proposal to make the declaration, and give him or
her areasonable opportunity to comment on the proposal.

Consultation not required if threat is imminent

(3) However, the Minister need not comply with subsection (2) if he or
sheis satisfied that the threat mentioned in paragraph (1)(b) is
imminent.

Failure to comply with subsection (2)

(4) Thevalidity of adeclaration is not affected by afailure to comply
with subsection (2) in relation to the making of the declaration.

When a declarationisin force

(5) A declaration comesinto force on the day it is published in the
Gazette and remainsin force for the period specified in the
declaration, unless it is revoked earlier.

Soecifying period for which declaration isin force

(6) The Minister must specify in adeclaration the period for which it is
to bein force. The period must not be longer than the shorter of the
following periods:

(a) the period the Minister believes the Commonweal th needs to:
(i) decide whether the wetland is of international
significance in terms of ecology, botany, zoology,
limnology or hydrology; and
(ii) designate the wetland for inclusion in the List of
Wetlands of International Importance kept under Article
2 of the Ramsar Convention;
(b) 12 months.

Revocation of declaration of threatened wetland

(7) The Minister must, by notice in the Gazette, revoke a declaration
of awetland if:
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(a) the Minister is satisfied that the wetland is not of
international significance because of its ecology, botany,
zoology, limnology or hydrology; or

(b) the Minister is satisfied that there is no longer athreat to any
part of the wetland.

17B Offencesrelating to declared Ramsar wetlands

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action results or will result in a significant impact on the
ecological character of a declared Ramsar wetland.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) theactionislikely to have a significant impact on the
ecological character of a declared Ramsar wetland and the
person is reckless as to that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) An offence against subsection (1) or (2) is punishable on
conviction by imprisonment for aterm not more than 7 years, a
fine not more than 420 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

(4) Subsections (1) and (2) do not apply to an action if:
(a) an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or
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(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Subdivision C—L isted threatened species and communities

18 Actionswith significant impact on listed threatened species or
endangered community prohibited without approval

Fpecies that are extinct in the wild

(1) A person must not take an action that:

(@) hasor will have asignificant impact on alisted threatened
speciesincluded in the extinct in the wild category; or

(b) islikely to have a significant impact on alisted threatened
speciesincluded in the extinct in the wild category.

Civil penalty:
(@ for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Critically endangered species

(2) A person must not take an action that:

(&) hasor will have asignificant impact on alisted threatened
speciesincluded in the critically endangered category; or

(b) islikely to have a significant impact on alisted threatened
speciesincluded in the critically endangered category.

Civil penalty:
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(@ for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Endangered species

(3) A person must not take an action that:

(a) hasor will have asignificant impact on alisted threatened
speciesincluded in the endangered category; or

(b) islikely to have a significant impact on alisted threatened
species included in the endangered category.

Civil penalty:
(@) for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Vulnerable species

(4) A person must not take an action that:

(a) has or will have asignificant impact on alisted threatened
speciesincluded in the vulnerable category; or

(b) islikely to have a significant impact on alisted threatened
speciesincluded in the vulnerable category.

Civil penalty:
(@) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Critically endangered communities

(5) A person must not take an action that:

(@) hasor will have asignificant impact on alisted threatened
ecological community included in the critically endangered
category; or

(b) islikely to have a significant impact on alisted threatened
ecological community included in the critically endangered
category.

Civil penalty:

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 21



Chapter 2 Protecting the environment
Part 3 Requirements for environmental approvals
Division 1 Requirements relating to matters of national environmental significance

Section 18A

(@ for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Endangered communities

(6) A person must not take an action that:

(a) hasor will have asignificant impact on alisted threatened
ecological community included in the endangered category;
or

(b) islikely to have a significant impact on alisted threatened
ecological community included in the endangered category.

Civil penalty:
(@) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

18A Offencesrelating to threatened speciesetc.

(1) A personisquilty of an offenceif:
(a) the person takes an action; and
(b) the action results or will result in a significant impact on:
(i) alisted threatened species; or
(ii) alisted threatened ecological community.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(2) A personisguilty of an offenceif:

(a) the person takes an action; and

(b) theactionislikely to have a significant impact on:
(i) alisted threatened species; or
(if) alisted threatened ecological community;

and the person is reckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

22 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Protecting the environment Chapter 2
Requirements for environmental approvals Part 3
Requirements relating to matters of national environmental significance Division 1

Section 19

(3) An offence against subsection (1) or (2) is punishable on
conviction by imprisonment for aterm not more than 7 years, a
fine not more than 420 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

(4) Subsections (1) and (2) do not apply to an action if:
(a) thelisted threatened species subject to the significant impact
(or likely to be subject to the significant impact) is:
(i) aspeciesincluded in the extinct category of the list
under section 178; or
(ii) aconservation dependent species; or
(b) thelisted threatened ecological community subject to the
significant impact (or likely to be subject to the significant
impact) is an ecological community included in the
vulnerable category of the list under section 181.

Note 1: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Note 2: Section 19 sets out other defences. The defendant bears an evidential
burden in relation to the mattersin that section too. See subsection
13.3(3) of the Criminal Code.

19 Certain actionsrelating to listed threatened species and listed
threatened ecological communities not prohibited

(1) A subsection of section 18 or 18A relating to alisted threatened
species does not apply to an action if an approval of the taking of
the action by the person isin operation under Part 9 for the
purposes of any subsection of that section that relates to alisted
threatened species.

(2) A subsection of section 18 or 18A relating to alisted threatened
ecological community does not apply to an action if an approval of
the taking of the action by the person isin operation under Part 9
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for the purposes of either subsection of that section that relatesto a
listed threatened ecological community.

(3) A subsection of section 18 or 18A does not apply to an action if:

(a) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of the subsection; or

(b) thereisinforce adecision of the Minister under Division 2
of Part 7 that the subsection is not a controlling provision for
the action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(c) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Subdivision D—Listed migratory species

20 Requirement for approval of activitieswith a significant impact
on alisted migratory species

(1) A person must not take an action that:
(@) hasor will have asignificant impact on alisted migratory
species; or
(b) islikely to have a significant impact on alisted migratory
Species.

Civil penalty:
(@) for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(2) Subsection (1) does not apply to an action if:
(@) an approval of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or
(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or
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(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

20A Offencesrelatingto listed migratory species

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action results or will result in asignificant impact on a
listed migratory species.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(2) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) theactionislikely to have a significant impact on alisted
migratory species and the person is reckless as to that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) An offence against subsection (1) or (2) is punishable on
conviction by imprisonment for aterm not more than 7 years, a
fine not more than 420 penalty units, or both.

Notel:  Subsection 4B(3) of the Crimes Act 1914 |ets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

(4) Subsections (1) and (2) do not apply to an action if:
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() an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Subdivision E—Protection of the environment from nuclear
actions

21 Requirement for approval of nuclear actions

(1) A constitutional corporation, the Commonwealth or
Commonwealth agency must not take a nuclear action that has,
will have or islikely to have a significant impact on the
environment.

Civil penalty:
(@) for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(2) A person must not, for the purposes of trade or commerce:
(a) between Australia and another country; or
(b) between 2 States; or
(c) between a State and a Territory; or
(d) between 2 Territories;

take anuclear action that has, will have or islikely to have a
significant impact on the environment.
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Civil penalty:
(@ for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(3) A person must not take in a Territory a nuclear action that has, will
have or islikely to have a significant impact on the environment.

Civil penalty:
(@) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(4) Subsections (1), (2) and (3) do not apply to an action if:

(a) an approval of the taking of the action by the constitutional
corporation, Commonwealth agency, Commonwealth or
person isin operation under Part 9 for the purposes of this
section; or

(b) Part 4 letsthe constitutional corporation, Commonwealth
agency, Commonwealth or person take the action without an
approval under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

22 What isa nuclear action?
(1) InthisAct:
nuclear action means any of the following:
(a) establishing or significantly modifying a nuclear installation;

(b) transporting spent nuclear fuel or radioactive waste products
arising from reprocessing;
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(c) establishing or significantly modifying afacility for storing
radi oactive waste products arising from reprocessing;

(d) mining or milling uranium ore;

(e) establishing or significantly modifying alarge-scale disposal
facility for radioactive waste;

(f) de-commissioning or rehabilitating any facility or areain
which an activity described in paragraph (a), (b), (c), (d) or
(e) has been undertaken;

(g) any other action prescribed by the regulations.

nuclear installation means any of the following:

(@) anuclear reactor for research or production of nuclear
materials for industrial or medical use (including critical and
sub-critical assemblies);

(b) aplant for preparing or storing fuel for use in a nuclear
reactor as described in paragraph (a);

(c) anuclear waste storage or disposal facility with an activity
that is greater than the activity level prescribed by regulations
made for the purposes of this section;

(d) afacility for production of radioisotopes with an activity that
is greater than the activity level prescribed by regulations
made for the purposes of this section.

Note: A nuclear waste storage or disposal facility could include afacility for
storing spent nuclear fuel, depending on the regulations.

radioactive waste means radioactive material for which no further
use is foreseen.

reprocessing means a process or operation to extract radioactive
isotopes from spent nuclear fuel for further use.

spent nuclear fuel means nuclear fuel that has been irradiated in a
nuclear reactor core and permanently removed from the core.

(2) InthisAct:

large-scale disposal facility for radioactive waste means, if
regulations are made for the purposes of this definition, afacility
prescribed by the regulations.
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22A Offencesrelating to nuclear actions

(1) A constitutional corporation, or a Commonwealth agency that does
not enjoy the immunities of the Commonwealth, is guilty of an
offenceif:

(a) the corporation or agency takes a nuclear action; and
(b) the nuclear action results or will result in a significant impact
on the environment.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) A constitutional corporation, or a Commonwealth agency that does
not enjoy the immunities of the Commonwealth, is guilty of an
offenceif:

(a) the corporation or agency takes a nuclear action; and

(b) the nuclear action is likely to have a significant impact on the
environment and the corporation or agency is reckless asto
that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(3) A personisguilty of an offenceif:
(a) the person takes anuclear action; and
(b) the nuclear action is taken for the purposes of trade or
commerce;
(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between a State and a Territory; or
(iv) between 2 Territories; and
(c) thenuclear action results or will result in a significant impact
on the environment.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(4) A personisguilty of an offenceif:
(a) the person takes anuclear action; and
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(b) the nuclear action is taken for the purposes of trade or
commerce:

(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between a State and a Territory; or
(iv) between 2 Territories; and
(c) the nuclear actionislikely to have a significant impact on the
environment and the person is reckless as to that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(5) A personisguilty of an offence if:
(a) the person takes anuclear action; and
(b) the nuclear action istaken in a Territory; and
(c) thenuclear action results or will result in a significant impact
on the environment.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(6) A personisguilty of an offenceif:
(a) the person takes anuclear action; and
(b) the nuclear action istaken in a Territory; and
(c) the nuclear actionislikely to have a significant impact on the
environment and the person is reckless as to that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(7) An offence against subsection (1), (2), (3), (4), (5) or (6) is
punishable on conviction by imprisonment for aterm not more
than 7 years, afine not more than 420 penalty units, or both.
Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

30
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(8) Subsections (1), (2), (3), (4), (5) and (6) do not apply to an action
if:

(a) an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Subdivision F—M arine environment

23 Requirement for approval of activitiesinvolving the marine
environment

Actions in Commonwealth marine areas affecting the environment

(1) A person must not take in a Commonwealth marine area an action
that has, will have or islikely to have asignificant impact on the
environment.

Civil penalty:
(@ for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Actions outside Commonwealth marine areas affecting those areas

(2) A person must not take outside a Commonwesalth marine area but
in the Australian jurisdiction an action that:
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(a) has or will have asignificant impact on the environment in a
Commonweath marine area; or

(b) islikely to have a significant impact on the environment in a
Commonwealth marine area.

Civil penalty:
(@) for anindividua—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Fishing in Sate or Territory waters managed by Commonwealth

(3) A person must not take in the coastal waters (as defined in the
Fisheries Management Act 1991) of a State or the Northern
Territory an action:

(@) that:
(i) isfishing (as defined in the Fisheries Management Act
1991); and
(i) isincluded in the class of activities forming afishery (as
defined in that Act) that is managed under the law of the
Commonwealth as aresult of an agreement made under
section 71 or 72 of that Act before the commencement
of this section; and
(b) that:
(i) hasor will have a significant impact on the environment
in those coastal waters; or
(ii) islikely to have a significant impact on the environment
in those coastal waters.

Civil penalty:

(a) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

Exceptions to prohibitions

(4) Subsection (1), (2) or (3) does not apply to an action if:
(@) an approval of the taking of the action by the personisin
operation under Part 9 for the purposes of the subsection; or
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(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of the subsection; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that the subsection is not a controlling provision for
the action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) the person taking the action is the Commonwealth or a
Commonwealth agency; or

(e) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Note: Section 28 regulates actions by the Commonwealth or a
Commonwealth agency with a significant impact on the environment.

Exception—fishing in Commonwealth waters managed by State

(5) Subsection (1) does not apply to an action if the action:
(a) isfishing (as defined in the Fisheries Management Act
1991); and

(b) isincluded in the class of activities forming afishery (as
defined in that Act) that is managed under the law of a State
or the Northern Territory as aresult of an agreement made
under section 71 or 72 of that Act before the commencement
of this section; and

(c) ispermitted under alaw of the State or Territory.

Exception—fishing outside Commonwealth marine areas

(6) Subsection (2) does not apply to an action that:
(@) isfishing (as defined in the Fisheries Management Act
1991); and

(b) ispermitted under alaw of a State or self-governing
Territory.
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24 What is a Commonwealth marine area?

Each of the following is a Commonwealth marine area:

(a) any waters of the seainside the seaward boundary of the
exclusive economic zone, except:

(i) waters, rightsin respect of which have been vested in a
State by section 4 of the Coastal Waters (State Title) Act
1980 or in the Northern Territory by section 4 of the
Coastal Waters (Northern Territory Title) Act 1980; and

(ii) waterswithin the limits of a State or the Northern
Territory;

(b) the seabed under waters covered by paragraph (a);
(c) airspace over waters covered by paragraph (a);
(d) any waters over the continental shelf, except:

(i) waters, rightsin respect of which have been vested in a
State by section 4 of the Coastal Waters (State Title) Act
1980 or in the Northern Territory by section 4 of the
Coastal Waters (Northern Territory Title) Act 1980; and

(ii) waterswithin the limits of a State or the Northern
Territory; and

(iif) waters covered by paragraph (a);
(e) any seabed under waters covered by paragraph (d);
(f) any airspace over waters covered by paragraph (d).

24A Offencesrelating to marine areas

Actions in Commonwealth marine areas affecting the environment

(1) A personisquilty of an offenceif:
(a) the person takes an action; and
(b) theaction istaken in a Commonwealth marine area; and
(c) the action results or will result in a significant impact on the
environment.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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)

©)

(4)

Actionsin Commonwealth marine areas likely to affect the
environment

A person is guilty of an offenceif:
(a) the person takes an action; and
(b) the action istaken in a Commonwealth marine area; and
(c) theactionislikely to have a significant impact on the
environment and the person is reckless as to that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Actions outside Commonwealth marine areas affecting those areas

A person is guilty of an offenceif:
(a) the person takes an action; and

(b) the action istaken outside a Commonwealth marine area but
in the Australian jurisdiction; and

(c) theaction results or will result in a significant impact on the
environment in a Commonwealth marine area.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Actions likely to affect environment in Commonwealth marine
areas

A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action istaken outside a Commonwealth marine area but
in the Australian jurisdiction; and
(c) theactionislikely to have a significant impact on the
environment in a Commonwealth marine area and the person
isreckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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Fishing with impact in State or Territory waters managed by
Commonwealth

(5) A personisguilty of an offenceif:
(@) the person takes an action that:
(i) isfishing (as defined in the Fisheries Management Act
1991); and
(i) isincluded in the class of activities forming afishery (as
defined in that Act) that is managed under the law of the
Commonwealth as aresult of an agreement made under
section 71 or 72 of that Act before the commencement
of this section; and
(b) theaction istaken in the coastal waters (as defined in the
Fisheries Management Act 1991) of a State or the Northern
Territory; and
(c) the action results or will result in a significant impact on the
environment in those coastal waters.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Fishing with likely impact in State or Territory waters managed by
Commonwealth

(6) A personisguilty of an offenceif:
(a) the person takes an action that:
(i) isfishing (as defined in the Fisheries Management Act
1991); and
(i) isincluded in the class of activities forming afishery (as
defined in that Act) that is managed under the law of the
Commonwealth as aresult of an agreement made under
section 71 or 72 of that Act before the commencement
of this section; and
(b) theaction istaken in the coastal waters (as defined in the
Fisheries Management Act 1991) of a State or the Northern
Territory; and
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(c) theaction islikely to have a significant impact on the
environment in those coastal waters and the person is
reckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Penalties

(7) An offence against subsection (1), (2), (3), (4), (5) or (6) is
punishable on conviction by imprisonment for aterm not more
than 7 years, afine not more than 420 penalty units, or both.
Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

Defences—general

(8) Subsection (1), (2), (3), (4), (5) or (6) does not apply to an action
if:
(a) an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that the subsection is not a controlling provision for
the action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.
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Defence—fishing in Commonweal th waters managed by State

(9) Subsections (1) and (2) do not apply to an action if the action:

(@) isfishing (as defined in the Fisheries Management Act
1991); and

(b) isincluded in the class of activities forming afishery (as
defined in that Act) that is managed under the law of a State
or the Northern Territory as aresult of an agreement made
under section 71 or 72 of that Act before the commencement
of this section; and

(c) ispermitted under alaw of the State or Territory.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Defence—fishing outside Commonwealth marine areas

(10) Subsections (3) and (4) do not apply to an action that:

(@) isfishing (as defined in the Fisheries Management Act
1991); and

(b) ispermitted under alaw of a State or self-governing
Territory.

Note: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Subdivison G—Additional matter s of national environmental
significance
25 Requirement for approval of prescribed actions

(1) A person must not take an action that is prescribed by the
regulations for the purposes of this subsection.

Civil penalty:
(a) for anindividual—5,000 penalty units;
(b) for abody corporate—50,000 penalty units.

(2) Subsection (1) does not apply to an action if:
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() an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of this section; or

(c) thereisin force adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

(3) Before the Governor-General makes regulations prescribing an
action for the purposes of subsection (1), the Minister (the
Environment Minister) must:

(a) inform the appropriate Minister of each State and
self-governing Territory of the proposal to prescribe:
(i) theaction; and
(if) athing as matter protected by this section in relation to
the action; and
(b) invite the appropriate Minister of each State and
self-governing Territory to give the Environment Minister
comments on the proposal within a specified period of at
least 28 days; and
(c) consider the comments (if any); and
(d) if comments have been given as described in paragraph (b)—
take al reasonable steps to consult the appropriate Minister
of each State and self-governing Territory with aview to
agreeing on:
(i) the action to be prescribed; and
(ii) thething to be prescribed as matter protected by this
section in relation to the action.

Note: Section 34 provides that the matter protected by this section isathing
prescribed by the regulations in relation to the action.
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(3A) To avoid doubt, regulations may be made for the purposes of this
section even if no agreement is reached on the matters described in

paragraph (3)(d).

(4) Theregulations may prescribe different things as matter protected
by this section in relation to different actions prescribed for the
purposes of subsection (1).

(5) This section applies only to actions:

(a) takeninaTerritory or aplace acquired by the
Commonwealth for public purposes (within the meaning of
section 52 of the Constitution); or

(b) taken in a Commonwealth marine area; or
(c) taken for the purpose of trade or commerce:
(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between a State and a Territory; or
(iv) between 2 Teritories; or
(d) taken by aconstitutional corporation; or

(e) whose regulation is appropriate and adapted to give effect to
Australia’ s obligations under an agreement with one or more
other countries.

(6) Regulations prescribing an action whose regulation is appropriate
and adapted to give effect to Australia’'s obligations under an
agreement with one or more countries must specify the agreement.
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Division 2—Protection of the environment from proposals
involving the Commonwealth

Subdivision A—Protection of environment from actions
involving Commonwealth land

26 Requirement for approval of activitiesinvolving Commonwealth
land

Actions on Commonwealth land

(1) A person must not take on Commonwealth land an action that has,
will have or islikely to have a significant impact on the
environment.

Civil penalty:
(@) for anindividua—21,000 penalty units;
(b) for abody corporate—10,000 penalty units.

Actions outside Commonwealth land affecting that land

(2) A person must not take outside Commonwealth land an action that:

(a) has or will have asignificant impact on the environment on
Commonweadlth land; or

(b) islikely to have a significant impact on the environment on
Commonwealth land.

Civil penalty:
(@) for anindividual—21,000 penalty units;
(b) for abody corporate—210,000 penalty units.

Exceptions to prohibitions

(3) Subsection (1) or (2) does not apply to an action if:
(@) an approval of the taking of the action by the personisin
operation under Part 9 for the purposes of the subsection; or
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(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of the subsection; or

(d) thereisinforce adecision of the Minister under Division 2
of Part 7 that the subsection is not a controlling provision for
the action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(e) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process); or

(f) the person taking the action is the Commonwealth or a
Commonwealth agency.

Note: Section 28 regulates actions by the Commonwealth or a
Commonwealth agency with a significant impact on the environment.

27 What is Commonwealth land?

Commonwealth land is so much of a Commonwealth areaasis not
a Commonwealth marine area.

27A Offencesrelating to Commonwealth land

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) theaction istaken on Commonwealth land; and
(c) theaction results or will result in a significant impact on the
environment.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(2) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action istaken on Commonwealth land; and

(c) theactionislikely to have a significant impact on the
environment and the person is reckless as to that fact.
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Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(3) A personisguilty of an offenceif:

(a) the person takes an action; and

(b) the action istaken outside Commonwealth land but in the
Australian jurisdiction; and

(c) theaction results or will result in a significant impact on the
environment on Commonwealth land.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(4) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action istaken outside Commonwealth land but in the
Australian jurisdiction; and
(c) theactionislikely to have a significant impact on the
environment on Commonwealth land and the personis
reckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(5) An offence against subsection (1), (2), (3) or (4) is punishable on
conviction by imprisonment for aterm not more than 2 years, a
fine not more than 120 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,

(6) Subsection (1), (2), (3) or (4) does not apply to an action if:
() an approva of the taking of the action by the personisin
operation under Part 9 for the purposes of the subsection; or
(b) Part 4 lets the person take the action without an approval
under Part 9 for the purposes of the subsection; or

(c) thereisinforce adecision of the Minister under Division 2
of Part 7 that the subsection is not a controlling provision for
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the action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(d) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process); or

(e) the person taking the action is a Commonwealth agency.

Note 1: The defendant bears an evidential burden in relation to the mattersin
this subsection. See subsection 13.3(3) of the Criminal Code.

Note 2: Section 28 regulates actions by the Commonwealth or a
Commonwealth agency with a significant impact on the environment.

Subdivision B—Protection of the environment from
Commonwealth actions

28 Requirement for approval of activities of Commonwealth
agencies significantly affecting the environment

(1) The Commonwealth or a Commonwealth agency must not take
inside or outside the Australian jurisdiction an action that has, will
have or islikely to have a significant impact on the environment
inside or outside the Australian jurisdiction.

Civil penalty:
(&) for aCommonwealth agency that is an individua—21,000
penalty units;
(b) for aCommonwealth agency that is a body corporate—
10,000 penalty units.
Note: This does not apply to decisions to authorise activities. See

Subdivision A of Division 1 of Part 23.

(2) Subsection (1) does not apply to an action if:

(@) an approval of the taking of the action by the Commonwealth
or Commonwealth agency isin operation under Part 9 for the
purposes of this section; or
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(b) Part 4 lets the Commonwealth or Commonwealth agency
take the action without an approval under Part 9 for the
purposes of this section; or

(c) theaction isone declared by the Minister in writing to be an
action to which this section does not apply; or

(d) thereisinforce adecision of the Minister under Division 2
of Part 7 that this section is not a controlling provision for the
action and, if the decision was made because the Minister
believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken
in that manner; or

(e) theaction isan action described in subsection 160(2) (which
describes actions whose authorisation is subject to a special
environmental assessment process).

(3) The Minister may make awritten declaration that actions are
actions to which this section does not apply, but only if he or sheis
satisfied that it is necessary in the interests of:

(a) Austraia’s defence or security; or
(b) preventing, mitigating or dealing with a national emergency.

(4) The Minister may make awritten declaration that all actions, or a
specified class of actions, taken by a specified Commonwealth
agency are actions to which this section does not apply.

(5) The Minister may make a declaration under subsection (4) relating
to a Commonwealth agency’ s actions only if he or sheis satisfied
that, in taking the actions to which the declaration relates, the
agency must comply with the law of a State or Territory dealing
with environmental protection.

Division 3—Review of extension of operation of this Part

28A ldentifying extra mattersto be protected by thisPart

(1) Every 5 years after the commencement of this Act, the Minister
must cause areport to be prepared on whether this Part should be
amended (or regulations made for the purposes of section 25) to
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prohibit or regulate additional actions that have, will have or are
likely to have a significant impact on environmental matters that
may properly be regarded as being of national or international
significance.

(2) Thefollowing must be taken into account in preparing the report:

(@) environmental matters that are properly regarded as being of
national or international significance;

(b) the adequacy of existing legislation and administrative
measures of the Commonwealth, the States and the
Territories to prevent significant impacts on those matters,

(c) the principles of ecologically sustainable development;
(d) Australia sinternational obligations;
(e) the objects of this Act;

(f) the matters (if any) prescribed by the regulations for the
purposes of this paragraph.

(3) Before preparation of the report begins, the Minister must publish
in accordance with the regulations (if any) an invitation for persons
to comment, within a specified period, on the matters to be covered
by the report.

(4) Before preparation of the report is completed, the Minister must
cause to be published in accordance with the regulations (if any):

(a) adraft of the report; and

(b) aninvitation to comment on the draft within the period
specified by the Minister.

(5) The Minister must publish the report.

(6) To avoid doubt, this section does not affect the operation of section
25.
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Part 4—Casesin which environmental approvals
are not needed

Division 1—Actions covered by bilateral agreements

29 Actionsdeclared by agreement not to need approval

(1) A person may take an action described in a provision of Part 3
without an approval under Part 9 for the purposes of the provision

if:
(€Y
(b)

(©
(d)

(€)

the action is taken in a State or self-governing Territory; and

the action is one of aclass of actions declared by a bilateral
agreement between the Commonwealth and the State or
Territory not to require approval under Part 9 for the
purposes of the provision (because the action is approved in
accordance with a management plan that is a bilaterally
accredited management plan for the purposes of the bilateral
agreement); and

the provision of the bilateral agreement making the
declaration isin operation in relation to the action; and

the bilaterally accredited management planisin force under a
law of the State or Territory identified in or under the
bilateral agreement; and

the action is taken in accordance with the bilaterally
accredited management plan.

Note 1: Section 46 deals with bilateral agreements making declarations

described in paragraph (1)(b).

Note 2: Division 3 of Part 5 explains how the operation of abilateral

agreement may be ended or suspended. Also, under section 49,
bilateral agreements do not operatein relation to actionsin
Commonwealth areas, or actions taken by the Commonwealth or a
Commonwealth agency, unless they expressly provide that they do.

(2) If theaction isto betaken in 2 or more States or self-governing
Territories, this section does not operate unless it operatesin
relation to each of those States or Territories.
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30 Extended operation in State and Northern Territory waters

(D)

)

©)

Section 29 applies to an action taken on, over or under the seabed
vested in a State by section 4 of the Coastal Waters (Sate Title)
Act 1980 in the same way that it applies to an action taken in the
State.

Section 29 appliesto an action taken on, over or under the seabed
vested in the Northern Territory by section 4 of the Coastal Waters
(Northern Territory Title) Act 1980 in the same way that it applies
to an action taken in the Territory.

Section 29 applies to an action taken in a Commonwealth marine
areato which alaw of a State or self-governing Territory is applied
by a Commonwealth law or by an agreement or arrangement under
a Commonwealth law (other than this Act) in the same way asit
appliesto an action in the State or Territory, if the provision of the
bilateral agreement has effect in relation to the area.

Note: A provision of abilateral agreement only has effect in relation to a

Commonwealth areaif the agreement expresdy provides that it does.
See section 49.

31 Extended operation in non-self-governing Territories

A person may take an action described in a provision of Part 3
without an approval under Part 9 for the purposes of the provision
if:
(a) theactionistakeninaTerritory (the action Territory) that is
not a self-governing Territory; and
(b) an Act providing for the government of the action Territory
provides that some or al of the law of a State or
self-governing Territory isin force in the action Territory as
alaw of the Territory; and
(c) theaction isone of aclass of actions declared by a bilateral
agreement between the Commonwealth and the State or
self-governing Territory not to require approval under Part 9
for the purposes of the provision of Part 3 (because the action
is approved or taken in accordance with a bilaterally
accredited management plan); and
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(d) the bilateral agreement specifies that the provision of the
agreement making the declaration has effect in relation to
actions in the action Territory; and

(e) the provision of the bilateral agreement making the
declaration isin operation in relation to the action; and

(f) the bilaterally accredited management plan isin force under a
law of the State or self-governing Territory identified in or
under the bilateral agreement; and

(g) theaction istaken in accordance with the bilaterally
accredited management plan.

Note: Division 3 of Part 5 explains how the operation of a bilateral
agreement may be ended or suspended.
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Division 2—Actions covered by Ministerial declarations

Subdivision A—Effect of declarations

32 Actionsdeclared by Minister not to need approval

A person may take an action described in a provision of Part 3
without an approval under Part 9 for the purposes of the provision
if:

(a) theaction isone of aclass of actions declared by the Minister
under section 33 not to require approval under Part 9 for the
purposes of the provision (because the action is approved in
accordance with an accredited management plan for the
purposes of the declaration); and

(b) the declaration isin operation when the action istaken; and
(c) the accredited management plan isin force under alaw of the
Commonwealth identified in or under the declaration; and

(d) theaction istaken in accordance with the accredited
management plan.

Subdivision B—M aking declarations

33 Making declaration that actions do not need approval under Part
9

Declaration of actions not needing approval

(1) The Minister may declare in writing that actionsin a class of
actions specified in the declaration wholly or partly by referenceto
the fact that their taking has been approved by the Commonwealth
or a specified Commonwealth agency, in accordance with a
management plan that is an accredited management plan for the
purposes of the declaration, do not require approval under Part 9
for the purposes of a specified provision of Part 3.

Note 1: Subdivisions C and D set out rules about prerequisites for making a
declaration and limits on making a declaration.
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)

©)

Note 2: Section 35 provides for revocation of adeclaration.

What is an accredited management plan?

A management plan is an accredited management plan for the
purposes of adeclaration that certain actions do not require
approval under Part 9 for the purposes of a specified provision of
Part 3 if and only if the management plan:
(a) isinforce under alaw of the Commonwealth identified in or
under the declaration; and
(b) has been accredited in writing by the Minister in accordance
with this section for the purposes of the declaration.

Accrediting management plan

For the purposes of subsection (2), the Minister may accredit by
written instrument a management plan for the purposes of a
declaration. However, the Minister may do so only if the Minister
is satisfied that:

(@) the management plan and the law under which itisin force
(or isto bein force) meet the criteria prescribed by the
regulations; and

(b) there has been or will be adequate assessment of the impacts
that actions approved in accordance with the plan:

(i) have or will have; or

(ii) arelikely to have;
on each matter protected by a provision of Part 3 to which the
declaration relates; and

(c) actions approved or taken in accordance with the
management plan will not have unacceptable or
unsustai nable impacts on a matter protected by a provision of
Part 3 to which the declaration relates.

The Minister must publish in accordance with the regulations (if
any) the instrument accrediting the management plan.

Note: Subdivision C sets out more prerequisites for accrediting a plan.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 51



Chapter 2 Protecting the environment
Part 4 Casesin which environmental approvals are not needed
Division 2 Actions covered by Ministerial declarations

Section 33

Tabling of management plan before accreditation

(4) The Minister must cause to be laid before each House of the
Parliament a copy of a management plan that the Minister is
considering accrediting for the purposes of subsection (2), together
with anotice that the Minister proposes to accredit the plan for a
declaration under this section.

No accreditation before end of period for opposition

(5) The Minister must not accredit a management plan for the purposes
of subsection (2) under a bilateral agreement:

(a) before, or within 15 sitting days after, a copy of the
management plan is laid before each House of the Parliament
under this section; or

(b) if, within those 15 sitting days of a House, notice of amotion
to oppose accreditation of the management plan isgivenin
that House—within 15 sitting days of that House after the
noticeis given.

No accreditation after accreditation opposed

(6) The Minister must not accredit the management plan if either
House of the Parliament passes a resol ution opposing accreditation
of the management plan following a motion of which notice has
been given within 15 sitting days after the management plan has
been laid before the House under this section.

No accreditation if motion not defeated in time

(7) The Minister must not accredit the management plan if at the end
of 15 sitting days after notice of a motion to oppose accreditation
of the management plan that was given in a House of the
Parliament within 15 sitting days after the management plan was
laid before the House under this section:

(a) the notice has not been withdrawn and the motion has not
been called on; or

(b) the motion has been called on, moved and seconded and has
not been withdrawn or otherwise disposed of .
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Extended time after dissolution or prorogation

(8) If:

(@) notice of amotion to oppose the accreditation of the
management plan is given in aHouse of the Parliament (the
opposing House); and

(b) before the end of 15 sitting days of the opposing House after
the notice is given:

(i) the House of Representativesis dissolved or expires; or
(ii) the Parliament is prorogued; and

(c) at thetime of the dissolution, expiry or prorogation (as

appropriate):
(i) the notice has not been withdrawn and the motion has
not been called on; or
(ii) the motion has been called on, moved and seconded and
has not been withdrawn or otherwise disposed of;
the management plan is taken for the purposes of subsections (5),
(6) and (7) to have been laid before the opposing House on the first
sitting day of that House after the dissolution, expiry or
prorogation (as appropriate).

34 What is matter protected by a provision of Part 3?

The matter protected by a provision of Part 3 specified in column 2
of an item of the following table is the thing specified in column 3
of theitem.

Matter protected by provisions of Part 3
Item Provison Matter protected

1 section 12 the world heritage values of a declared World
Heritage property
1A section the world heritage values of a declared World
15A Heritage property
2 section 16  the ecological character of adeclared Ramsar
~ wetland
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Matter protected by provisions of Part 3

Iltem Provision

Matter protected

2A section the ecological character of adeclared Ramsar
17B wetland
3 subsection  alisted threatened speciesin the extinct in the
18(1) wild category
4 subsection  alisted threatened speciesin the critically
18(2) endangered category
5 subsection  alisted threatened species in the endangered
18(3) category
6 subsection  alisted threatened species in the vulnerable
18(4) category
7 subsection  alisted threatened ecological community in the
18(5) critically endangered category
8 subsection  alisted threatened ecological community in the
18(6) endangered category
8A subsection  alisted threatened species (except a species
18A(1) or  included in the extinct category of thelist
2 referred to in section 178 or a conservation
dependent species) and alisted threatened
ecological community (except an ecological
community included in the vulnerable category
of the list referred to in section 181)
9 section 20 alisted migratory species
9A section alisted migratory species
20A
10 section 21 the environment
10A section the environment
22A
11 subsection  the environment
23(1)
12 subsection  the environment in a Commonwealth marine
23(2) _area
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Matter protected by provisions of Part 3

Item Provision Matter protected
13 subsection  the environment in the coastal waters (as
23(3) defined in the Fisheries Management Act 1991)
in which the action is taken of the State or
Territory
13A subsection  the environment
24A(2) or
2
13B subsection  the environment in a Commonwealth marine
24A(3)or  area
4
13C subsection  the environment in the coastal waters (as
24A(5) or  defined in the Fisheries Management Act 1991)
(6) in which the action is taken of the State or
Territory
14 section 25  athing prescribed by the regulations for the
purposes of thisitem in relation to an action to
which section 25 applies
15 subsection  the environment
26(1)
16 subsection  the environment on Commonwealth land
26(2)
16A subsection  the environment
27A(1) or
2
16B subsection  the environment on Commonwealth land
27A(3) or
4
17 section 28 the environment
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Subdivision C—Prerequisites for making declar ations

34A Minister may only make declaration if prescribed criteriaare
met

The Minister may make a declaration under section 33 only if the
Minister is satisfied that the declaration:

(a) accords with the objects of this Act; and

(b) meetsthe requirements (if any) prescribed by the regulations.

34B Declarationsrelating to declared World Heritage properties

(1) The Minister may make a declaration under section 33 relating to a
declared World Heritage property only if:

(a) the Minister is satisfied that the declaration is not
inconsistent with Australia s obligations under the World
Heritage Convention; and

(b) the Minister is satisfied that the declaration will promote the
management of the property in accordance with the
Australian World Heritage management principles; and

(c) the declaration meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 33 for
the purposes of a declaration relating to a declared World Heritage
property only if:

(8) the Minister is satisfied that the management plan is not
inconsistent with Australia’ s obligations under the World
Heritage Convention; and

(b) the Minister is satisfied that the management plan will
promote the management of the property in accordance with
the Australian World Heritage management principles.

34C Declarationsrelating to declared Ramsar wetlands

(1) The Minister may make a declaration under section 33 relating to a
declared Ramsar wetland only if:
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(a) the Minister is satisfied that the declaration is not
inconsistent with Australia’ s obligations under the Ramsar
Convention; and

(b) the Minister is satisfied that the declaration will promote the
management of the wetland in accordance with the
Australian Ramsar management principles; and

(c) the declaration meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 33 for
the purposes of a declaration relating to a declared Ramsar wetland
only if:

(@) the Minister is satisfied that the management plan is not
inconsistent with Australia’ s obligations under the Ramsar
Convention; and

(b) the Minister is satisfied that the management plan will
promote the management of the wetland in accordance with
the Australian Ramsar management principles.

34D Declarationsrelating to listed threatened species and ecological
communities

(1) The Minister may make a declaration under section 33 relating to a
listed threatened species or a listed threatened ecological
community only if:

() the Minister is satisfied that the declaration is not
inconsistent with Australia s obligations under:
(i) the Biodiversity Convention; or
(if) the Apia Convention; or
(iii) CITES; and
(b) the Minister is satisfied that the declaration will promote the
survival and/or enhance the conservation status of each
species or community to which the declaration relates; and
(c) the Minister is satisfied that the declaration is not
inconsistent with any recovery plan for the species or
community or athreat abatement plan; and
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(d) the declaration meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 33 for
the purposes of a declaration relating to a listed threatened species
or alisted threatened ecological community only if:

(@) the Minister is satisfied that the management plan is not
inconsistent with Australia s obligations under:
(i) the Biodiversity Convention; or
(ii) the Apia Convention; or
(iii) CITES; and
(b) the Minister is satisfied that the management plan will
promote the survival and/or enhance the conservation status
of each species or community to which the declaration
relates; and
(c) the Minister is satisfied that the management plan is not
inconsistent with any recovery plan for the species or
community or athreat abatement plan.

34E Declarationsrelating to migratory species

(1) The Minister may make a declaration under section 33 relating to a
listed migratory species only if:
(a) the Minister is satisfied that the declaration is not
inconsi stent with the Commonwealth’ s obligations under
whichever of the following conventions or agreements
because of which the speciesislisted:
(i) the Bonn Convention;
(i) CAMBA;
(i) JAMBA;
(iv) aninternational agreement approved under subsection
209(4); and
(b) the Minister is satisfied that the declaration will promote the
survival and/or enhance the conservation status of each
species to which the declaration relates; and

(c) the declaration meets the requirements (if any) prescribed by
the regulations.
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(2) The Minister may accredit a management plan under section 33 for
the purposes of a declaration relating to alisted migratory species
only if:

(a) the Minister is satisfied that the management plan is not
inconsi stent with the Commonwealth’ s obligations under
whichever of the following conventions or agreements
because of which the speciesislisted:

(i) the Bonn Convention;
(i) CAMBA;
(i) JAMBA;
(iv) aninternational agreement approved under subsection
209(4); and

(b) the Minister is satisfied that the management plan will
promote the survival and/or enhance the conservation status
of each speciesto which the declaration relates.

Subdivision D—Other rules about declarations

35 Revoking declarations

Revoking declarations

(1) The Minister may, by written instrument, revoke a declaration
made under section 33.

Revocation does not affect some actions

(2) If:
() before the revocation of a declaration made under section 33,
an action could be taken without approval under Part 9
because its taking had been approved by the Commonwealth
or a Commonwealth agency in accordance with a
management plan that was an accredited management plan
for the purposes of the declaration; and

(b) the declaration is revoked;

this Act continues to operate in relation to the action asif the
declaration had not been revoked.
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36 Other rulesabout declarations

Minister must not give preference

(1) Inmaking adeclaration or accrediting a management plan under
section 33, or revoking a declaration under section 35, relating to
an action taken:

(a) by aperson for the purposes of trade between Australiaand
another country or between 2 States; or
(b) by aconstitutional corporation;
the Minister must not give preference (within the meaning of
section 99 of the Constitution) to one State or part of a State over
another State or part of a State.

Publishing declarations

(2) The Minister must publish a declaration made under section 33, an
instrument accrediting a management plan under section 33, or an
instrument under section 35 revoking a declaration, in accordance
with the regulations.
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Division 4—Forestry operationsin certain regions

Subdivision A—Regions cover ed by regional forest agreements

38 Approval not needed for forestry operations per mitted by
regional forest agreements

(1) A person may undertake RFA forestry operations without approval
under Part 9 for the purposes of a provision of Part 3 if they are
undertaken in accordance with aregional forest agreement.

Note: This section does not apply to some forestry operations. See section
42.

(2) InthisAct:

regional forest agreement has the same meaning asin the
Regional Forest Agreements Act 1999.

RF A forestry operations has the same meaning as in the Regional
Forest Agreements Act 1999.

Subdivision B—Regions subject to a process of negotiating a
regional forest agreement

39 Object of this Subdivision

The purpose of this Subdivision isto ensure that an approval under
Part 9 is not required for forestry operationsin aregion for which a
process (involving the conduct of a comprehensive regional
assessment, assessment under the Environment Protection (Impact
of Proposals) Act 1974 and protection of the environment through
agreements between the Commonwealth and the relevant State and
conditions on licences for the export of wood chips) of developing
and negotiating aregional forest agreement isbeing, or has been,
carried on.
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40 Forestry operationsin regions not yet covered by regional forest

(1)

)

©)

(4)

)

(6)

agreements

A person may undertake forestry operationsin an RFA regionin a
State or Territory without approval under Part 9 for the purposes of
aprovision of Part 3if thereis not aregional forest agreement in
force for any of the region.

Notel:  Thissection does not apply to some forestry operations. See section
42.

Note2:  The process of making aregional forest agreement is subject to
assessment under the Environment Protection (Impact of Proposals)
Act 1974, as continued by the Environmental Reform (Consequential
Provisions) Act 1999.

In this Act;

forestry operations has the same meaning as in the Regional
Forest Agreements Act 1999.

Subsection (1) does not operate in relation to an RFA region that is
the subject of a declaration in force under this section.

The Minister may declare in writing that subsection (1) does not
apply to an RFA region.

A declaration is adisalowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

The Minister must not make a declaration that has the effect of
giving preference (within the meaning of section 99 of the
Condtitution) to one State or part of a State over another State or
part of a State, in relation to the taking of the action:
(a) by aperson for the purposes of trade or commerce between
Australia and another country or between 2 States; or

(b) by aconstitutional corporation.
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41 What isan RFA region?

Regions that are RFA regions

(1) Each of thefollowing isan RFA region:

@

(b)

(©)

(d)

(€)

(f)

(9

(h)

the area delineated as the Eden RFA Region on the map of
that New South Wales Region dated 13 May 1999 and
published by the Bureau of Resource Sciences,

the area delineated as the Lower North East RFA Region on
the map of that New South Wales Region dated 13 May 1999
and published by the Bureau of Resource Sciences;

the area delineated as the Upper North East RFA Region on
the map of that New South Wales Region dated 13 May 1999
and published by the Bureau of Resource Sciences;

the area delineated as the South Region on the map of the

Comprehensive Regional Assessment South CRA Region

dated August 1997 and published by the State Forests GIS
Branch of the organisation known as State Forests of New
South Wales;

the area delineated as the Gippsland Region in the map of
that Region dated 11 March 1998 and published by the Forest
Information Section of the Department of Natural Resources
and Environment of Victorig;

the area delineated as the North East RFA Region in the map
of that Region dated 11 March 1998 and published by the
Forest Information Section of the Department of Natural
Resources and Environment of Victoria;

the area delineated as the West Region in the map of that
Region dated 3 March 1999 and published by the Forest
Information Section of the Department of Natural Resources
and Environment of Victorig;

the area delineated as the South East Queensland RFA
Region on the map of that Region dated 21 August 1998 and
published by the Bureau of Resource Sciences.

Regulations may amend list of regions

(2) Theregulations may amend subsection (1).
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Prerequisites for prescribing RFA regions

(3) Before the Governor-General makes regulations amending
subsection (1), the Minister must be satisfied that the proposed
regulations, in conjunction with this Subdivision, will not give
preference (within the meaning of section 99 of the Constitution) to
one State or part of a State over another State or part of a State.

Subdivision C—Limitson application

42 ThisDivision does not apply to some forestry oper ations

Subdivisions A and B do not apply to forestry operations:
(a) in aproperty included in the World Heritage List; or
(b) inawetland included in the List of Wetlands of International
Importance kept under the Ramsar Convention; or

(c) that areincidental to another action whose primary purpose
does not relate to forestry.
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Division 5—Actionsin the Great Barrier Reef Marine Park

43 Actionstaken in accordance with permission

A person may take an action described in a provision of Part 3
without an approval under Part 9 for the purposes of the provision
if:
(a) theaction istaken inthe Great Barrier Reef Marine Park
established by the Great Barrier Reef Marine Park Act 1975;
and

(b) the person is authorised to take the action in the place where
he or she takesiit, by any of the following instruments made
or issued under that Act (including instruments made or
issued under an instrument (including regulations) made or
issued under that Act):

(i) azoning plan;
(ii) aplan of management;
(iii) apermission;
(iv) anauthority;
(v) anapprovdl,
(vi) apermit.
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Chapter 3—Bilateral agreements

Part 5—Bilateral agreements
Division 1—Object of Part

44 Object of thisPart

The abject of this Part isto provide for agreements between the
Commonwealth and a State or self-governing Territory that:
(a) protect the environment; and
(b) promote the conservation and ecologically sustainable use of
natural resources; and
(c) ensure an efficient, timely and effective process for
environmental assessment and approval of actions; and
(d) minimise duplication in the environmental assessment and
approval process through Commonwealth accreditation of the
processes of the State or Territory (and vice versa).
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Division 2—M aking bilater al agreements

Subdivision A—Power to make bilateral agreements

45 Minister may make agreement

Making bilateral agreement

(1) On behalf of the Commonwealth, the Minister may enter into a
bilateral agreement.

Notel: A bilatera agreement can detail the level of Commonwealth
accreditation of State practices, procedures, processes, systems,
management plans and other approaches to environmental protection.

Note 2: Subdivision B sets out some prerequisites for entering into bilateral
agreements.

What is a bilateral agreement?

(2) A bilateral agreement is awritten agreement between the
Commonwealth and a State or a self-governing Territory that:

(a) providesfor one or more of the following:
(i) protecting the environment;

(if) promoting the conservation and ecologically sustainable
use of natural resources;

(iif) ensuring an efficient, timely and effective process for
environmental assessment and approval of actions;

(iv) minimising duplication in the environmental assessment
and approval process through Commonwealth
accreditation of the processes of the State or Territory
(or vice versa); and

(b) isexpressed to be abilateral agreement.

Publishing notice of intention to enter into agreement

(3) Assoon as practicable after starting the process of developing a
draft bilateral agreement with a State or self-governing Territory,
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the Minister must publish, in accordance with the regulations (if
any), notice of hisor her intention to develop a draft bilateral
agreement with the State or Territory.

Publishing bilateral agreements and related material

(4) Assoon as practicable after entering into a bilateral agreement, the
Minister must publish in accordance with the regulations:
(@) the agreement; and
(b) astatement of the Minister’s reasons for entering into the
agreement; and
(c) areport on the comments (if any) received on the draft of the
agreement published under Subdivision B.

46 Agreement may declar e actions do not need approval under Part
9

Declaration of actions not needing approval

(1) A bilateral agreement may declare that actionsin a class of actions
specified in the agreement wholly or partly by reference to the fact
that their taking has been approved by:

(a) the State or self-governing Territory that is party to the
agreement; or
(b) an agency of the State or Territory;
in accordance with a management plan that is a bilaterally
accredited management plan for the purposes of the agreement do
not require approval under Part 9 for the purposes of a specified
provision of Part 3.

What is a bilaterally accredited management plan?

(2) A management plan is a bilaterally accredited management plan
for the purposes of a bilateral agreement declaring that certain
actions do not require approval under Part 9 for the purposes of a
specified provision of Part 3 if and only if the management plan:

(@) isinforce under alaw:

68 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Bilateral agreements Chapter 3
Bilateral agreements Part 5
Making bilateral agreements Division 2

Section 46

(i) of the State or Territory that is party to the agreement;
and

(i) identified in or under the agreement; and
(b) has been accredited in writing by the Minister in accordance
with this section for the purposes of the agreement.

Accrediting management plan

(3) For the purposes of subsection (2), the Minister may accredit in
writing a management plan for the purposes of a bilateral
agreement with a State or self-governing Territory. However, the
Minister may do so only if the Minister is satisfied that:

(a) the management plan and the law of the State or Territory
under which the management plan isin force (or isto bein
force) meet the criteria prescribed by the regulations; and

(b) there has been or will be adequate assessment of the impacts
that actions approved in accordance with the management
plan:

(i) have or will have; or

(ii) arelikely to have;
on each matter protected by a provision of Part 3in relation
to which the agreement makes a declaration under subsection
(1); and

(c) actions approved in accordance with the management plan
will not have unacceptable or unsustainable impacts on a
matter protected by a provision of Part 3 in relation to which
the agreement makes a declaration under subsection (1).

The Minister must publish in accordance with the regulations (if
any) the instrument accrediting the management plan.

Note: Subdivision B sets out more prerequisites for accrediting a plan.

Tabling of management plan before accreditation

(4) The Minister must cause to be laid before each House of the
Parliament a copy of a management plan that the Minister is
considering accrediting for the purposes of subsection (2).
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©)

(6)

(7)

No accreditation before end of period for disallowance

The Minister must not accredit a management plan for the purposes
of subsection (2) under a bilateral agreement:
(a) before, or within 15 sitting days after, a copy of the planis
laid before each House of the Parliament; or
(b) if, within those 15 sitting days of a House, notice of amotion
to disallow the management plan is given in that House—
within 15 sitting days of that House after the noticeis given.

Disallowance motion passed

The Minister must not accredit the management plan if either
House of the Parliament passes a resolution disallowing the
management plan following a motion of which notice has been
given within 15 sitting days after the plan has been laid before the
House.

Disallowance motion not defeated in time

The Minister must not accredit the management plan if at the end
of 15 sitting days after notice of a motion to disallow the
management plan that was given in a House of the Parliament
within 15 sitting days after the management plan was laid before
the House:
(a) the notice has not been withdrawn and the motion has not
been called on; or
(b) the motion has been called on, moved and seconded and has
not been withdrawn or otherwise disposed of .

Extended time after dissolution or prorogation

(8) If:

(a) natice of amotion to disallow the management plan is given
in aHouse of the Parliament (the disallowing House); and

(b) beforethe end of 15 sitting days of the disallowing House
after the notice is given:

(i) the House of Representativesis dissolved or expires; or
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(ii) the Parliament is prorogued; and
(c) at thetime of the dissolution, expiry or prorogation (as
appropriate):
(i) the notice has not been withdrawn and the motion has
not been called on; or
(ii) the motion has been called on, moved and seconded and
has not been withdrawn or otherwise disposed of;

the management plan is taken for the purposes of subsections (5),
(6) and (7) to have been laid before the disallowing House on the
first sitting day of that House after the dissolution, expiry or
prorogation (as appropriate).

No preference

(9) In accrediting a management plan for the purposes of a bilateral
agreement making a declaration relating to an action:
() by aperson for the purposes of trade between Australiaand
another country or between 2 States; or

(b) by aconstitutional corporation;
the Minister must not give preference (within the meaning of
section 99 of the Constitution) to one State or part of a State over
another State or part of a State.

Requirements for bilateral agreement making declaration

(10) The declaration does not have effect for the purposes of this Act
unless the bilateral agreement requires the State or self-governing
Territory that is party to the agreement and agencies of the State or
Territory:

(a) to act in accordance with a management plan that isa
bilaterally accredited management plan for the purposes of
the agreement; and

(b) not to approve the taking of actions that would be
inconsistent with a management plan that is a bilaterally
accredited management plan for the purposes of the
agreement.
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47 Agreement may declar e classes of actions do not need assessment

Declaration of actions that do not need further assessment

(1) A bilateral agreement may declare that actionsin a class of actions

)

©)

identified wholly or partly by reference to the fact that they have
been assessed in a specified manner need not be assessed under
Part 8.

Note: A declaration described in subsection (1) can accredit practices,

procedures, systems of the State or self-governing Territory for
environmental assessment.

Prerequisite to declaration

The Minister may enter into a bilateral agreement declaring that
actions assessed in a specified manner need not be assessed under
Part 8 only if he or sheis satisfied that assessment of an action in
the specified manner will include assessment of the impacts the
action:

(& hasor will have; or

(b) islikely to have;
on each matter protected by a provision of Part 3.

Assessment approaches that may be accredited

The manner of assessment of actions that may be specified in a
bilateral agreement between the Commonwealth and a State or
Territory for the purposes of subsection (1) includes:

(a) assessment by any person under alaw of the State or
Territory; and

(b) assessment by any person under an agreement or other
instrument made under alaw of the State or Territory; and

(c) assessment by any person in accordance with criteria
specified in an instrument agreed by the parties to the
bilateral agreement.

This does not limit subsection (1).
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Report on actions that do not need further assessment

(4) If abilateral agreement has (or could have) the effect that an action
need not be assessed under Part 8 but the action must still be
approved under Part 9, the agreement must provide for the Minister
to receive areport including, or accompanied by, enough
information about the relevant impacts of the action to let the
Minister make an informed decision whether or not to approve
under Part 9 (for the purposes of each controlling provision) the
taking of the action.

48 Other provisionsof bilateral agreements

(1) A bilateral agreement may include:

(@) provisionsfor State accreditation of Commonwealth
processes and decisions; and

(b) other provisions for achieving the object of this Part; and

(c) provisionsfor the provision of information by one party to
the agreement to the other party; and

(d) provisionsfor the publication of information relating to the
agreement; and

(e) provisions relating to the operation of the whole agreement
or particular provisions of the agreement, such as:

(i) provisionsfor the commencement of al or part of the
agreement; or

(ii) provisionsfor auditing, monitoring and reporting on the
operation and effectiveness of all or part of the
agreement; or

(iii) provisionsfor review of al or part of the agreement; or

(iv) provisionsfor rescission of all or part of the agreement;
or

(v) provisionsfor expiry of the agreement; and
(f) provisions varying or revoking another bilateral agreement
between the same parties; and
(g) aprovision dealing with a matter that another section of this
Act permits a bilateral agreement to deal with.
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Consistency with Act and regulations

(2) A provision of abilateral agreement has no effect for the purposes
of this Act to the extent that it is inconsistent with this Act or the
regulations. A provision of abilateral agreement is not inconsistent
with this Act or the regulations if it is possible to comply with both
the provision on the one hand and the Act or regulations on the
other hand.

Relationship with sections 46 and 47

(3) Subsection (1) does not limit sections 46 and 47.

48A Mandatory provisions

Application

(1) A hilateral agreement with a State or self-governing Territory
including a declaration that is described in section 46 or 47 and
covers actions described in subsection (2) or (3) does not have
effect for the purposes of this Act unless the agreement also
includes the undertaking required by subsection (2) or (3) (as

appropriate).
Agreements including declarations about approvals

(2) A bilateral agreement including a declaration described in section
46 must include an undertaking by the State or Territory to ensure
that the environmental impacts that the following actions covered
by the declaration have, will have or are likely to have on athing
that is not a matter protected by a provision of Part 3 for which the
declaration has effect will be assessed to the greatest extent
practicable:

(a) actionstaken in the State or Territory by a constitutional
corporation;

(b) actionstaken in the State or Territory by a person for the
purposes of trade or commerce between Australiaand
another country, between 2 States, between a State and a
Territory or between 2 Territories,
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©)

(4)

(c) actionsthat are taken in the State or Territory and are actions
whose regulation is appropriate and adapted to give effect to
Australia’s obligations under an agreement with one or more
other countries,

(d) actionstaken inthe Territory (if applicable).

Agreements including declarations about assessment

A bilateral agreement including a declaration described in section
47 must include an undertaking by the State or Territory to ensure
that the environmental impacts that the following actions covered
by the declaration have, will have or are likely to have (other than
the relevant impacts of those actions) will be assessed to the
greatest extent practicable:

(a) actionstaken inthe State or Territory by a constitutional
corporation;

(b) actionstaken in the State or Territory by a person for the
purposes of trade or commerce between Australia and
another country, between 2 States, between a State and a
Territory or between 2 Territories,

(c) actionsthat are taken in the State or Territory and are actions
whose regulation is appropriate and adapted to give effect to
Australia’ s obligations under an agreement with one or more
other countries;

(d) actionstaken inthe Territory (if applicable).

Auditing

A hilateral agreement does not have effect for the purposes of this
Act unlessit includes a provision recognising that, under the
Auditor-General Act 1997, the Auditor-General may audit the
operations of the Commonwealth public sector (as defined in
section 18 of that Act) relating to the bilateral agreement.
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49 Express provision needed to affect Commonwealth areas or
actions

(1) A provision of abilateral agreement does not have any effect in
relation to an action in a Commonwealth area or an action by the
Commonwealth or a Commonwealth agency, unless the agreement
expressly provides otherwise.

(2) A provision of abilateral agreement does not have any effect in
relation to an action in Booderee National Park, Kakadu National
Park or Uluru-Kata Tjuta National Park.

(3) Booderee National Park isthe Commonwealth reserve (asit exists
from time to time) to which the name Booderee National Park was
given by Proclamation continued in force by the Environmental
Reform (Consequential Provisions) Act 1999.

Subdivision B—Prerequisitesfor making bilateral agreements

49A Consultation on draft agreement

The Minister may enter into a bilateral agreement only if he or she:
(a) has published in accordance with the regulations:
(i) adraft of the agreement; and
(if) aninvitation for any person to give the Minister
comments on the draft within a specified period of at
least 28 days after the latest day on which the draft or
invitation was published; and
(b) hastaken into account the comments (if any) received in
response to the invitation; and
(c) hasconsidered the role and interests of indigenous peoplesin
promoting the conservation and ecologically sustainable use
of natural resources in the context of the proposed agreement,
taking into account Australia’ s relevant obligations under the
Biodiversity Convention.
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50 Minister may only enter into agreement if prescribed criteriaare
met

The Minister may enter into a bilateral agreement only if the
Minister is satisfied that the agreement:

() accords with the objects of this Act; and

(b) meetsthe requirements (if any) prescribed by the regulations.

51 Agreementsrelating to declared World Heritage properties

(1) The Minister may enter into a bilateral agreement containing a
provision relating to a declared World Heritage property only if:

() the Minister is satisfied that the provision is not inconsistent
with Australia’s obligations under the World Heritage
Convention; and

(b) the Minister is satisfied that the agreement will promote the
management of the property in accordance with the
Australian World Heritage management principles; and

(c) the provision meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 46 for
the purposes of abilateral agreement containing a provision
relating to adeclared World Heritage property only if:

(@) the Minister is satisfied that the plan is not inconsistent with
Australia’ s obligations under the World Heritage
Convention; and

(b) the Minister is satisfied that the plan will promote the
management of the property in accordance with the
Australian World Heritage management principles.

52 Agreementsrelating to declared Ramsar wetlands

(1) The Minister may enter into abilateral agreement containing a
provision relating to a declared Ramsar wetland only if:
(a) the Minister is satisfied that the provision is not inconsistent
with Australia’s obligations under the Ramsar Convention,;
and
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(b) the Minister is satisfied that the agreement will promote the
management of the wetland in accordance with the
Australian Ramsar management principles; and

(c) the provision meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 46 for
the purposes of a bilateral agreement containing a provision
relating to a declared Ramsar wetland only if:

(a) the Minister is satisfied that the plan is not inconsistent with
Australia’ s obligations under the Ramsar Convention; and

(b) the Minister is satisfied that the plan will promote the
management of the wetland in accordance with the
Australian Ramsar management principles.

53 Agreementsrelating to listed threatened species and ecological
communities

(1) The Minister may enter into a bilateral agreement containing a
provision relating to a listed threatened species or alisted
threatened ecological community only if:

(a) the Minister is satisfied that the provision is not inconsistent
with Australia’s obligations under:

(i) the Biodiversity Convention; or
(if) the Apia Convention; or

(iii) CITES; and

(b) the Minister is satisfied that the agreement will promote the
survival and/or enhance the conservation status of each
species or community to which the provision relates; and

(c) the Minister is satisfied that the provision is not inconsistent
with any recovery plan for the species or community or a
threat abatement plan; and

(d) the provision meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 46 for
the purposes of a bilateral agreement containing a provision
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relating to alisted threatened species or alisted threatened
ecological community only if:
(a) the Minister is satisfied that the plan is not inconsistent with
Australia’s obligations under:
(i) the Biodiversity Convention; or
(ii) the Apia Convention; or
(i) CITES; and
(b) the Minister is satisfied that the plan will promote the
survival and/or enhance the conservation status of each
species or community to which the provision relates; and
(c) the Minister is satisfied that the plan is not inconsistent with

any recovery plan for the species or community or athreat
abatement plan.

54 Agreementsrelating to migratory species

(1) The Minister may enter into a bilateral agreement containing a
provision relating to alisted migratory species only if:

(@) the Minister is satisfied that the provision is not inconsistent
with the Commonwealth’ s obligations under whichever of
the following conventions or agreements because of which
the speciesis|listed:

(i) the Bonn Convention;
(i) CAMBA,;
(iii) JAMBA,;
(iv) aninternational agreement approved under subsection
209(4); and

(b) the Minister is satisfied that the agreement will promote the
survival and/or enhance the conservation status of each
species to which the provision relates; and

(c) the provision meets the requirements (if any) prescribed by
the regulations.

(2) The Minister may accredit a management plan under section 46 for
the purposes of a bilateral agreement containing a provision
relating to alisted migratory speciesonly if:
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() the Minister is satisfied that the plan is not inconsistent with
the Commonwealth’ s obligations under whichever of the
following conventions or agreements because of which the
speciesislisted:

(i) the Bonn Convention;
(i) CAMBA,;
(iii) JAMBA,;
(iv) aninternational agreement approved under subsection
209(4); and

(b) the Minister is satisfied that the plan will promote the
survival and/or enhance the conservation status of each
species to which the provision relates.

55 Agreementsrelating to nuclear actions

The Minister must not enter into a bilateral agreement, or accredit
for the purposes of a bilateral agreement a management plan,
containing a provision that:
(a) relatesto anuclear action; and
(b) hasthe effect of giving preference (within the meaning of
section 99 of the Constitution) to one State or part of a State
over another State or part of a State, in relation to the taking
of anuclear action:
(i) by aperson for the purposes of trade or commerce
between Australia and another country or between 2
States; or
(ii) by aconstitutional corporation.

56 Agreementsrelating to prescribed actions

The Minister must not enter into a bilateral agreement containing a
provision that:
() relatesto an action prescribed for the purposes of subsection
25(1); and
(b) hasthe effect of giving preference (within the meaning of
section 99 of the Constitution) to one State or part of a State
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over another State or part of a State, in relation to the taking
of the action:

(i) by aperson for the purposes of trade or commerce
between Australia and another country or between 2
States; or

(ii) by aconstitutional corporation.
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Division 3—Suspending and ending the effect of bilateral

agreements

Subdivision A—Suspension and cancellation of effect

57 Representations about suspension or cancellation

Representations

(1) A person may refer to the Minister a matter that the person believes
involves a contravention of a bilateral agreement.

Minister must decide whether agreement has been contravened

(2) The Minister must:
(a) decide whether or not the bilateral agreement has been
contravened; and

(b) decide what action he or she should take in relation to any
contravention.

Publication of decision and reasons

(3) The Minister must publish in accordance with the regulations each
decision he or she makes, and the reasons for it.

Minister need not decide on vexatious referrals

(4) Despite subsection (2), the Minister need not make a decision
under that subsection if he or she is satisfied that:
(a) thereferral was vexatious, frivolous, or not supported by
sufficient information to make a decision; or
(b) the matter referred is the same in substance as a matter that
has been referred before; or

(c) if the aleged contravention of the bilateral agreement were a
contravention of the Act, the person referring the matter
would not be entitled to apply under section 475 for an
injunction in relation to the contravention.
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58 Consultation before cancellation or suspension

(1) The Minister (the Environment Minister) must consult the
appropriate Minister of a State or Territory that is party to a
bilateral agreement if the Environment Minister believes that the

State or Territory:
(&) has not complied with the agreement or will not comply with
it; or
(b) has not given effect, or will not give effect, to the agreement
in away that:
(i) accords with the objects of this Act and the objects of
this Part; and

(ii) promotes the discharge of Australia s obligations under
any agreement with one or more other countries relevant
to amatter covered by the agreement.

(2) Subsection (1) operates whether the Environment Minister’ s belief
relates to a matter referred to him or her under section 57 or not.

59 Suspension or cancellation

Minister may give notice of suspension or cancellation

(1) If, after the consultation, the Environment Minister is not satisfied
that the State or Territory:

() has complied with, and will comply with, the agreement; and
(b) has given effect, and will give effect, to the agreement in a
way that:
(i) accords with the objects of this Act and the objects of
this Part; and
(if) promotes the discharge of Australia s obligations under
al international agreements (if any) relevant to a matter
covered by the agreement;

he or she may give the appropriate Minister of the State or
Territory awritten notice described in subsection (2) or (3).

Example 1: The Minister could give notice if the agreement declared that certain
actions affecting the world heritage values of a declared world
heritage property did not require approval under Part 9 if approved by
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the State, and the State approved an action that was not consistent
with the protection, conservation and presentation of those values.

Example 2: The Minister could give notice if the agreement declared that certain
actions affecting the ecological character of a declared Ramsar
wetland did not require approval under Part 9 if approved by the State,
and the State approved an action that had a significant adverse impact
on that character.

Example 3: The Minister could give notice if the agreement declared that certain
actions affecting alisted threatened species did not require approval
under Part 9 if approved by the State, and the State approved an action
that caused the species to become more threatened.

Notice of suspension

(2) A notice may state that the effect of the agreement, or specified
provisions of the agreement, for the purposes of this Act or
specified provisions of this Act is suspended, either generally or in
relation to actionsin a specified class, for a period:

(a) starting on a specified day at least 10 business days (in the
capital city of the State or Territory) after the day on which
the notice is given; and

(b) ending on a specified later day or on the occurrence of a
specified event.

Notice of cancellation

(3) A notice may state that the effect of the agreement, or specified
provisions of the agreement, for the purposes of this Act or
specified provisions of this Act is cancelled, either generally or in
relation to actions in a specified class, on a specified day at least 10
business days (in the capital city of the State or Territory) after the
day on which the notice is given.

Effect suspended or cancelled in accordance with notice

(4) The effect of an agreement or specified provision of an agreement
is suspended or cancelled for the purposes of this Act, or of a
specified provision of this Act, either generally or in relation to
actions in a specified class, in accordance with the notice. This
subsection has effect subject to sections 61 and 62.
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Reasons for giving notice

(5) When giving anotice, the Environment Minister must give the
appropriate Minister of the State or Territory awritten statement of
reasons for the giving of the notice.

Publishing notice and reasons

(6) Assoon as practicable after the suspension or cancellation occurs,
the Environment Minister must publish in accordance with the
regulations:

(a) natice of the suspension or cancellation; and
(b) reasons for the suspension or cancellation.

60 Emergency suspension of effect of bilateral agreement

(1) Thissection appliesif the Minister is satisfied that:
(a) the State or Territory that is party to abilateral agreement is
not complying with it, or will not comply with it; and
(b) asaresult of the non-compliance, asignificant impact is
occurring or imminent on any matter protected by a provision
of Part 3 that isrelevant to an action in aclass of actionsto
which the agreement relates.

(2) The Minister may suspend the effect of the agreement or specified
provisions of the agreement for the purposes of this Act or
specified provisions of this Act, by notice:

(a) given to the appropriate Minister of the State or Territory;
and

(b) published in accordance with the regulations.

(8) The suspension continues for the shorter of the following periods:
(8 3 months;

(b) the period that is specified in the notice (either by reference
to time or by reference to the occurrence of an event).

(4) Subsection (3) has effect subject to section 62.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 85



Chapter 3 Bilateral agreements
Part 5 Bilateral agreements
Division 3 Suspending and ending the effect of bilateral agreements

Section 61

(5) Assoon as practicable after the Minister (the Environment
Minister) gives the appropriate Minister of the State or Territory
(the State or Territory Minister) notice of the suspension, the

Environment Minister must consult the State or Territory Minister
about the non-compliance.

(6) To avoid doubt, this section has effect despite sections 58 and 59.

61 Cancellation during suspension

(1) The Minister may give notice of the cancellation of the effect of a
bilateral agreement even while its effect is suspended under section
59 or 60.

(2) The cancellation may occur even though the period of suspension
has not ended.

() This section applies whether the cancellation or suspension has
effect generally or in relation to actionsin a specified class.

62 Revocation of notice of suspension or cancellation

(1) Thissection appliesif the Minister:

() has given anotice under section 59 or 60 to suspend or
cancel the effect of a bilateral agreement (either generally or
in relation to actionsin a specified class); and

(b) islater satisfied that the State or Territory that is party to the
agreement will comply with the agreement and give effect to
itinaway that:

(i) accords with the objects of this Act and the objects of
this Part; and
(ii) promotes the discharge of Australia’ s obligations under

all international agreements (if any) relevant to a matter
covered by the agreement.

(2) The Minister must revoke the notice of suspension or cancellation
by another written notice:

(@) given to the appropriate Minister of the State or Territory;
and
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©)

(4)

(b) published in accordance with the regulations.
However, the Environment Minister must not revoke the notice of
cancellation after cancellation of the effect of the agreement
occurs.

Suspension or cancellation of the effect of the agreement does not
occur if the notice of suspension or cancellation is revoked before
the suspension or cancellation would otherwise occur.

Suspension of the effect of the agreement ends when the notice of
suspension is revoked.

63 Cancellation or suspension at request of other party

(D

)

©)

Minister may give notice of cancellation or suspension

The Minister must give the appropriate Minister of a State or
self-governing Territory that is party to a bilateral agreement a
notice under subsection (2) or (3) if the appropriate Minister has
reguested a notice under that subsection in accordance with the
agreement.

Notice of suspension

A notice may state that the effect of the agreement, or specified
provisions of the agreement, for the purposes of this Act or
specified provisions of this Act is suspended, either generally or in
relation to actionsin a specified class, for a period:
(a) starting on a specified day after the day on which the notice
isgiven; and
(b) ending on a specified later day or on the occurrence of a
specified event.

Notice of cancellation

A notice may state that the effect of the agreement, or specified
provisions of the agreement, for the purposes of this Act or
specified provisions of this Act is cancelled, either generally or in
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(4)

®)

relation to actions in a specified class, on a specified day after the
day on which the notice is given.

Effect suspended or cancelled in accordance with notice

The effect of an agreement or specified provision of an agreement
is suspended or cancelled for the purposes of this Act, or of a
specified provision of this Act, either generaly or in relation to
actionsin a specified class, in accordance with the notice.

Publishing notice and reasons

As soon as practicable after the suspension or cancellation occurs,
the Minister must publish in accordance with the regulations:

() notice of the suspension or cancellation; and
(b) reasonsfor the suspension or cancellation.

64 Cancellation or suspension of bilateral agreement does not affect

(D

)

certain actions

Application

This section explains how this Act operatesin relation to an action
that a person was able to take without approval under Part 9 for the
purposes of a provision of Part 3 because of Division 1 of Part 4
and a provision of abilateral agreement immediately before the
cancellation or suspension of the operation of the provision of the
agreement for the purposes of this Act or of any provision of this
Act.

Actions approved in specified manner may be taken

If the action was able to be taken without approval under Part 9
because its taking had already been approved in accordance with a
management plan that is a bilaterally accredited management plan
for the purposes of the agreement, this Act continues to operate in
relation to the action as if the suspension or cancellation had not
occurred.
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Subdivision B—Expiry of bilateral agreements

65 Expiry and review of bilateral agreements

(1) A hbilateral agreement ceases to have effect for the purposes of this
Act:

(@) 5yearsafter itisentered into; or
(b) at an earlier time when the agreement provides for it to cease
to have effect for the purposes of this Act.

Note: The parties to a bilateral agreement may also agree to revoke it.

(2) The Minister must:
(a) cause areview of the operation of a bilateral agreement to be
carried out; and
(b) give areport of the review to the appropriate Minister of the
State or Territory that is party to the agreement;
before the agreement ceases to have effect asaresult of this
section.

Note: A bilateral agreement may also provide for review of its operation.

(3) The Minister must publish the report in accordance with the
regulations.

65A Expiry of bilateral agreement does not affect certain actions

Application of subsection (2)

(1) Subsection (2) explains how this Act operatesin relation to an
action that a person was able to take without approva under Part 9
for the purposes of a provision of Part 3 because of Division 1 of
Part 4 and a provision of abilateral agreement immediately before
the agreement ceases to have effect for the purposes of this Act
under section 65.

Actions already approved may be taken

(2) ThisAct continuesto operatein relation to the action asif the
agreement had not ceased to have effect if the action was able to be
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taken without approval under Part 9 because its taking had already
been approved in accordance with a management plan that was a

bilaterally accredited management plan for the purposes of the
agreement.
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Chapter 4—Environmental assessments and
approvals

Part 6—Simplified outline of this Chapter

66 Simplified outline of this Chapter

The following is asimplified outline of this Chapter:

This Chapter deals with assessment and approval of actions that
Part 3 prohibits without approval (controlled actions). (It does not
deal with actions that a bilateral agreement declares not to need

approval.)

A person proposing to take an action, or a government body aware
of the proposal, may refer the proposal to the Minister so he or she
can decide:

(& whether hisor her approva is needed to take the
action; and

(b) how to assess the impacts of the action to be able
to make an informed decision whether or not to
approve the action.

An assessment may be done using:

(@ aprocesslaid down under abilateral agreement; or

(b) aprocess specified in adeclaration by the Minister;
or

(c) aprocess accredited by the Minister; or
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(d)

()
(f)
(9)

preliminary documentation provided by the
proponent; or

apublic environment report; or
an environmental impact statement; or

apublic inquiry.

Once the report of the assessment is given to the Minister, he or
she must decide whether or not to approve the action, and what
conditions to attach to any approval.
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Part 7—Deciding whether approval of actionsis

needed

Division 1—Referral of proposalsto take action

67 What isa controlled action?

An action that a person proposes to take is a controlled action if
the taking of the action by the person without approval under Part 9
for the purposes of a provision of Part 3 would be prohibited by the
provision. The provision isa controlling provision for the action.

68 Referral by person proposing to take action

(D

)

©)

(4)

©)

A person proposing to take an action that the person thinks may be
or isacontrolled action must refer the proposal to the Minister for
the Minister’s decision whether or not the action is a controlled
action.

A person proposing to take an action that the person thinksis not a
controlled action may refer the proposal to the Minister for the
Minister’s decision whether or not the action is a controlled action.

In areferral under this section, the person must state whether or not
the person thinks the action the person proposesto takeisa
controlled action.

If the person states that the person thinks the action is a controlled
action, the person must identify in the statement each provision
that the person thinksis a controlling provision.

Subsections (1) and (2) do not apply in relation to a person
proposing to take an action if the person has been informed by the
Minister under section 73 that the proposal has been referred to the
Minister.
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69 Stateor Territory may refer proposal to Minister

(D

)

A State, self-governing Territory or agency of a State or
self-governing Territory that is aware of a proposal by a person to
take an action may refer the proposal to the Minister for adecision
whether or not the action is a controlled action, if the State,
Territory or agency has administrative responsibilities relating to
the action.

This section does not apply in relation to a proposal by a State,
self-governing Territory or agency of a State or self-governing
Territory to take an action.

Note: Section 68 applies instead.

70 Minister may request referral of proposal

(D

)

If the Minister believes a person proposes to take an action that the
Minister thinks may be or is a controlled action, the Minister may
reguest:
(a) the person; or
(b) a State, self-governing Territory or agency of a State or
self-governing Territory that the Minister believes has
administrative responsibilities relating to the action;
to refer the proposal to the Minister within 15 business days or a
longer period agreed by the Minister and the requested person,
State, Territory or agency (as appropriate).
Note 1: If the proposal to take the action is not referred, the person cannot get
an approval under Part 9 to take the action. If taking the action without

approval contravenes Part 3, an injunction could be sought to prevent
or stop the action, or the person could be ordered to pay a pecuniary

penalty.
Note 2: Section 156 sets out rules about time limits.

In making arequest, the Minister must act in accordance with the
regulations (if any).
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71 Commonwealth agency may refer proposal to Minister

(1) A Commonwealth agency (except the Minister) that is aware of a
proposal by a person to take an action may refer the proposal to the
Minister for a decision whether or not the action is a controlled
action, if the agency has administrative responsibilities relating to
the action.

(2) This section does not apply in relation to a proposal by the
Commonwealth or a Commonwealth agency to take an action.

Note: Section 68 applies instead.

72 Form and content of referrals

(1) A referral of aproposal to take an action must be made in away
prescribed by the regulations.

(2) A referral of aproposal to take an action must include the
information prescribed by the regulations.

73 Informing person proposing to take action of referral

As soon as practicable after receiving areferral under section 69 or
71 of aproposal by a person to take an action, the Minister must:

(@) inform the person of the referral; and

(b) invite the person to give the Minister relevant information
about whether the action is a controlled action, within 10
business days.

74 Inviting provision of information on referred proposal

Inviting other Commonwealth Ministers to provide information

(1) Assoon as practicable after receiving areferral of aproposal to
take an action, the Minister (the Environment Minister) must:
(& inform any other Minister whom the Environment Minister
believes has administrative responsibilities relating to the
proposal; and
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)

©)

(4)

(b) invite each other Minister informed to give the Environment
Minister within 10 business days information that relatesto
the proposed action and is relevant to deciding whether or not
the proposed action is a controlled action.

Inviting comments from appropriate State or Territory Minister

As soon as practicable after receiving, from the person proposing
to take an action or from a Commonwealth agency, areferral of a
proposal to take an action in a State or self-governing Territory, the
Environment Minister must:
() inform the appropriate Minister of the State or Territory; and
(b) invite that Minister to give the Environment Minister
comments within 10 business days on whether the proposed
action is a controlled action;

if the Environment Minister thinks the action may have an impact
on amatter protected by a provision of Division 1 of Part 3 (about
matters of national environmental significance).

Note: Subsection (2) also appliesin relation to actions to be taken in an area
offshore from a State or the Northern Territory. See section 157.

Inviting public comment

As soon as practicable after receiving areferral of a proposal to
take an action, the Environment Minister must cause to be
published on the Internet:
() thereferral; and
(b) aninvitation for anyone to give the Minister comments
within 10 business days (measured in Canberra) on whether
the action is a controlled action.

Section does not apply if proponent says action is controlled action

This section does not apply in relation to areferral of a proposal to
take an action by the person proposing to take the action if the
person states in the referral that the person thinksthe actionis a
controlled action.
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Divison 2—Ministerial decision whether action needs
approval

75 Doesthe proposed action need approval ?

Isthe action a controlled action?

(1) The Minister must decide:

(@) whether the action that is the subject of a proposal referred to
the Minister is a controlled action; and

(b) which provisions of Part 3 (if any) are controlling provisions
for the action.

Minister must consider public comment

(1A) In making a decision under subsection (1) about the action, the
Minister must consider the comments (if any) received:

(a) inresponse to the invitation (if any) under subsection 74(3)
for anyone to give the Minister comments on whether the
action is a controlled action; and

(b) within the period specified in the invitation.

Considerationsin decision

(2) If, when the Minister makes a decision under subsection (1), itis
relevant for the Minister to consider the impacts of an action:

(@) the Minister must consider all adverse impacts (if any) the
action:

(i) hasor will have; or
(ii) islikely to have;
on the matter protected by each provision of Part 3; and
(b) must not consider any beneficial impacts the action:
(i) hasor will have; or
(i) islikely to have;
on the matter protected by each provision of Part 3.
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©)

(4)

©)

(6)

(7)

Designating a proponent of the action

If the Minister decides that the action is a controlled action, the
Minister must designate a person as proponent of the action.

Consent to designation

The Minister may designate a person who does not propose to take
the action only if:
(a) the person agreesto being designated; and
(b) the person proposing to take the action agreesto the
designation.

Timing of decision and designation

The Minister must make the decisions and designation:
(@) within 20 business days of the referral; or
(b) if the person proposing to take the action referred the
proposal and stated in the referral that the person thought the
action was a controlled action—within 10 business days of
the referral.

Note: Section 156 sets out rules about time limits.

Time does not run while further information being sought

If the Minister has requested more information under section 76 for
the purposes of making a decision, aday is not to be counted as a
business day for the purposes of subsection (5) if itis:
(@) on or after the day the Minister requested the information;
and
(b) on or before the day on which the Minister receives the last
of the information requested.

Running of time may be suspended by agreement

The Minister and the person proposing to take the action may agree
in writing that days within a period worked out in accordance with
the agreement are not to be counted as business days for the
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purposes of subsection (5). If the agreement is made, those days
are not to be counted for the purposes of that subsection.

76 Minister may request moreinformation for making decision

If the Minister believes on reasonable grounds that the referral of a
proposal to take an action does not include enough information for
the Minister to decide:

(@) whether the action is a controlled action; or

(b) which provisions of Part 3 (if any) are controlling provisions

for the action;

the Minister may request the person proposing to take the action to
provide specified information relevant to making the decision.

77 Notice and reasonsfor decision

Giving notice

(1) Within 10 business days after deciding whether an action that is the
subject of a proposal referred to the Minister is a controlled action
or not, the Minister must;

(a) givewritten notice of the decision to:
(i) the person proposing to take the action; and
(i) if the Minister has designated as proponent of the action
a person who does not propose to take the action—that
person; and
(iii) if the Minister decided that the action is a controlled
action because of Division 1 of Part 3 (which dealswith
matters of national environmental significance)—the
appropriate Minister of each State or self-governing
Territory in which the action is to be taken; and
(b) publish notice of the decision in accordance with the
regulations.

Note 1: Section 156 sets out rules about time limits.

Note 2: Subparagraph (1)(a)(iii) also appliesto actionsto be taken in an area
offshore from a State or the Northern Territory. See section 157.
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)

©)

(4)

()

Notice must identify any applicable controlling provisions

If the decision is that the action is a controlled action, the notice
must identify each of the controlling provisions.

Identifying manner of action so it is not caught by provision of Part
3

If, in deciding whether the action is a controlled action or not, the
Minister has made a decision (the component decision) that a
particular provision of Part 3 is not a controlling provision for the
action because the Minister believesit will be taken in a particular
manner (whether or not in accordance with an accredited
management plan for the purposes of a declaration under section
33 or abilaterally accredited management plan for the purposes of
abilateral agreement), the notice must set out the component
decision, identifying the provision and the manner.
Note: The Minister may decide a provision of Part 3 is not a controlling
provision for an action because he or she believes that the action will
be taken in amanner that will ensure the action will not have (andis

not likely to have) an adverse impact on the matter protected by the
provision.

Reasons for decision

The Minister must give reasons for the decision to a person who:
(a) has been given the notice; and

(b) within 28 days of being given the notice, has requested the
Minister to provide reasons.

The Minister must do so as soon as practicable, and in any case
within 28 days of receiving the request.

Reasons need not be given in some cases

Subsection (4) does not apply in relation to a decision whether or
not an action is a controlled action if the person proposing to take
the action:

(a) referred the proposal to the Minister; and
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(b) stated in the referral that the person thought the action was a
controlled action.

78 Reconsideration of decision

Limited power to vary or substitute decisions

(1) The Minister may revoke a decision (the first decision) made under
subsection 75(1) about an action and substitute a new decision
under that subsection for the first decision, but only if:

(a) the Minister is satisfied that the revocation and substitution is
warranted by the availability of substantial new information
about the impacts that the action:

(i) hasor will have; or

(ii) islikely to have;
on amatter protected by a provision of Part 3; or

(aa) the Minister is satisfied that the revocation and substitution is

warranted by a substantial change in circumstances that was
not foreseen at the time of the first decision and relates to the
impacts that the action:

(i) hasor will have; or

(ii) islikely to have;
on amatter protected by a provision of Part 3; or

(b) if thefirst decision was that the action was not a controlled
action because the Minister believed the action would be
taken in the manner identified in the notice under subsection
77(3)—the Minister is satisfied that the action is not being, or
will not be, taken in the manner identified; or

(c) if thefirst decision was that the action was not a controlled
action because of a provision of abilateral agreement or a
declaration under section 33 and a management plan that isa
bilaterally accredited management plan for the purposes of
the agreement or an accredited management plan for the
purposes of the declaration:

(i) the provision of the agreement or declaration no longer
operatesin relation to the action; or
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(ii) the management plan is no longer in force under alaw
of the Commonwealth, a State or a self-governing
Territory identified in or under the agreement or
declaration; or

(d) the Minister is requested under section 79 to reconsider the
decision.

Reversing decision that provision of Part 3 isnot controlling
provision

(2) A provision of Part 3 letting an action be taken if the Minister has
decided that a particular provision (the prohibiting provision) of
that Part is not a controlling provision for the action does not
prevent the Minister from acting under subsection (1) to revoke a
decision that the prohibiting provision is not a controlling
provision for an action and substitute a decision that the prohibiting
provision is a controlling provision for the action.

Decision not to be revoked after approval granted or refused or
action taken

(3) The Minister must not revoke the first decision after:

(@) the Minister has granted or refused an approval of the taking
of the action; or

(b) theaction istaken.

General effect of change of decision

(4) When thefirst decision isrevoked and anew decisionis
substituted for it:

(a) any provisions of this Chapter that applied in relation to the
action because of thefirst decision cease to apply in relation
to the action; and

(b) any provisions of this Chapter that are relevant because of the
new decision apply in relation to the action.
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Change of designation of proponent

(5) If the Minister believes a person (the first proponent) designated
under section 75 as proponent of an action is no longer an
appropriate person to be the designated proponent of the action, the
Minister may revoke the designation and designate another person
(the later proponent) as proponent of the action.

Consent to designation

(6) The Minister may designate the other person as proponent of the
action only if:
(a) he or she consentsto it and the person proposing to take the
action agreesto it; or
(b) the other person is the person proposing to take the action.

Effect of change of designated proponent

(7) If the Minister revokes the designation of the first proponent and
designates the later proponent:
(a) the provisions of this Chapter that applied to the first
proponent cease to apply to the first proponent in relation to
the action but apply to the later proponent; and

(b) for the purposes of those provisions the later proponent is
taken to have done anything the first proponent did in
relation to the action; and

(c) for the purposes of those provisions anything donein relation
to the first proponent in relation to the action is taken to have
been donein relation to the later proponent.

79 Reconsideration of decision on request by a Stateor Territory

(1) Thissection appliesif:

(a) the Minister (the Environment Minister) makes adecision
about whether a provision of Division 1 of Part 3isa
controlling provision for an action proposed to be taken in a
State or self-governing Territory; and
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(b) the person proposing to take the action did not refer the
proposal to the Minister with a statement that the person
thought the action was a controlled action.

Note 1: Division 1 of Part 3 deals with requirements for approvals for actions
involving matters of national environmental significance.

Note2:  Thissection also appliesto actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

(2) Within 5 business days of being notified of the decision, a Minister
of the State or Territory may request the Environment Minister to
reconsider the Environment Minister’ s decisions made under
subsection 75(1).

Note: Subsection 75(1) provides for decisions about whether the actionisa
controlled action and what the controlling provisions for the action
are.

(3) Within 20 business days after receiving a request to reconsider a
decision, the Environment Minister must:
(a) reconsider the decision; and
(b) either confirm it or revoke it and substitute a new decision
for it; and
(c) givewritten notice of the outcome of the reconsideration and
reasons for the outcome to:
(i) the Minister who requested the reconsideration; and
(ii) the person proposing to take the action; and
(iii) the designated proponent of the action; and
(d) after giving notice as described in paragraph (c), publish
notice of the outcome and the reasons for it in accordance
with the regulations.

Note: Section 156 sets out rules about time limits.

104
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Part 8—Assessing impacts of controlled actions
Division 1—Simplified outline of this Part

80 Simplified outline of this Part

Thefollowing isasimplified outline of this Part:

This Part provides for the assessment of impacts of controlled
actions, to provide information for decisions whether or not to
approve the taking of the actions. However, this Part does not
apply to actions that a bilateral agreement or Ministerial
declaration says are to be assessed in another way.

For actions that are to be assessed under this Part, the Minister
must choose one of the following methods of assessment:

(& anaccredited assessment process;

(b) an assessment on preliminary documentation (see
Division 4);

(c) apublic environment report (see Division 5);

(d) anenvironmenta impact statement (see Division
6);

(e) apublicinquiry (seeDivision 7).
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Division 2—Application of this Part

81 Application

(1)

)
©)

This Part applies to the assessment of the relevant impacts of an
action that the Minister has decided under Division 2 of Part 7isa
controlled action.

This section has effect subject to sections 83 and 84.

This section does not limit section 82.

82 What arethe relevant impacts of an action?

)

)

If the Minister has decided the action is a controlled action

If the Minister has decided under Division 2 of Part 7 that an action
isacontrolled action, the relevant impacts of the action are the
impacts that the action:

(@) hasor will have; or
(b) islikely to have;
on the matter protected by each provision of Part 3 that the

Minister has decided under that Division is a controlling provision
for the action.

If the Minister has not decided whether the action is controlled

If an action is a controlled action or would be apart from Division
1 or 2 of Part 4 (which provide that approval under Part 9 is not
needed for an action covered by abilateral agreement or
declaration)—the relevant impacts of the action are impacts that
the action:

(a) hasor will have; or

(b) islikely to have;
on the matter protected by each provision of Part 3that isa
controlling provision for the action or would be apart from
whichever of those Divisionsis relevant.
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Relationship between subsections (1) and (2)
(3) Subsection (1) has effect despite subsection (2).

83 ThisPart doesnot apply if action covered by bilateral agreement

(1) This Part does not apply in relation to an action if:

(@) theactionisto betakenin a State or self-governing
Territory; and

(b) abilateral agreement between the Commonwealth and the
State or Territory declares that actionsin a class that includes
the action need not be assessed under this Part; and

(c) the provision of the bilateral agreement making the
declaration isin operation in relation to the action.

Note 1: Subsection (1) also applies to actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

Note 2: Section 47 deals with bilateral agreements making declarations
described in paragraph (1)(b).

Note 2A: An action will bein aclass of actions declared not to need assessment
under this Part only if the action has been assessed in a manner
specified in the bilateral agreement.

Note 3: Division 3 of Part 5 explains how the operation of a bilateral
agreement may be ended or suspended. Also, under section 49,
bilateral agreements do not operatein relation to actionsin
Commonwealth areas, or actions taken by the Commonwealth or a
Commonwealth agency, unless they expressly provide that they do.

(2) If the action isto be taken in 2 or more States or self-governing
Territories, this section does not operate unless it operatesin
relation to each of those States or Territories.

84 ThisPart doesnot apply if action covered by declaration

When this Part does not apply

(1) ThisPart does not apply in relation to an action if:

(@) the Minister has declared in writing that actionsin a class
that includes the action need not be assessed under this Part;
and
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)

©)

(3A)

(b) thedeclarationisin operation.

Note: An action will bein aclass of actions declared not to need assessment
under this Part only if the action has been assessed in a manner
specified in the declaration.

Declaration

The Minister may declare in writing that actions in a specified
class of actions assessed by the Commonwealth or a
Commonwealth agency in a specified manner do not require
assessment under this Part.

Prerequisites for making a declaration

The Minister may make a declaration only if he or sheis satisfied
that:
(a) assessment of an action in the specified manner will include
assessment of the impacts the action:
(i) hasor will have; or
(ii) islikely to have;
on each matter protected by a provision of Part 3; and
(b) the specified manner of assessment meets the standards (if
any) prescribed by the regulations; and
(c) if thetaking of an action assessed in the specified manner
must be approved under Part 9, he or she will receive areport
including, or accompanied by, enough information about the
relevant impacts of the action to let him or her make an
informed decision whether or not to approve under Part 9 (for
the purpose of each controlling provision) the taking of the
action.

Further requirements for making a declaration

Sections 34A, 34B, 34C, 34D and 34E apply in relation to the
making of adeclaration under this section in the same way that
they apply to the making of a declaration under section 33.
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Foecified manner of assessment

(4) The manner of assessment that may be specified in adeclaration
includes assessment by a Commonwealth agency under a law of
the Commonwealth. This does not limit subsection (2).

Publishing declaration

(5) The Minister must publish adeclaration in accordance with the
regulations.

Revoking declaration

(6) The Minister may, by instrument in writing published in
accordance with the regulations, revoke a declaration.

Minister must not give preference

(7) Inmaking or revoking a declaration relating to an action taken:
(a) by aperson for the purposes of trade between Australiaand
another country or between 2 States; or
(b) by aconstitutional corporation;
the Minister must not give preference (within the meaning of
section 99 of the Constitution) to one State or part of a State over
another State or part of a State.
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Division 3—Decision on assessment approach
Subdivision A—Simplified outline of this Division

85 Simplified outline of this Division

The following isasimplified outline of this Division:

The Minister must choose one of the following ways of ng
the relevant impacts of an action the Minister has decided isa
controlled action:

(@ anaccredited assessment process;

(b) an assessment on preliminary documentation;

(c) apublic environment report;

(d) anenvironmental impact statement;

(e) apublicinquiry.

Subdivision B—Deciding on approach for assessment

86 Designated proponent must provide preliminary information for
assessment

The designated proponent of an action, or a person proposing to
take an action, must give the Minister in the prescribed way the
prescribed information relating to the action.

Note: The Minister must not decide on an approach for assessment until he
or she receivesinformation under this section. See subsection 838(1).
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87 Minister must decide on approach for assessment

(D

)

©)

Minister must choose one assessment approach

The Minister must decide which one of the following approaches
must be used for assessment of the relevant impacts of the action:

(a) assessment by an accredited assessment process;

(b) assessment on preliminary documentation under Division 4;

(c) assessment by public environment report under Division 5;

(d) assessment by environmental impact statement under
Division 6;

(e) assessment by inquiry under Division 7.

Minister must consult before making decision

If:

() theactionisto betaken in a State or self-governing Territory
and

(b) acontrolling provision for the action isin Division 1 of Part
3 (about matters of national environmental significance);

the Minister must invite the appropriate Minister of the State or
Territory to provide information relevant to deciding which
approach is appropriate, before deciding on the approach to be
used for assessment of the relevant impacts of the action.

Note: Subsection (2) also applies to actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

Considerationsin making choice

In making the decision, the Minister must consider:
(a) information relating to the action given to the Minister in the
referral of the proposal to take the action or under section 86;
and

(b) any other information available to the Minister about the
relevant impacts of the action that the Minister considers
relevant (including information in areport on the impacts of
actions under a policy, plan or program under which the
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action is to be taken that was given to the Minister under an
agreement under Part 10 (about strategic assessments)); and

(c) any relevant information received in response to an invitation
under subsection (2); and

(d) the matters (if any) prescribed by the regulations; and
(e) the guidelines (if any) published under subsection (6).

Accredited assessment process

(4) The Minister may decide on an assessment by an accredited
assessment process only if the Minister is satisfied that:

(a) the processisto be carried out under alaw of the
Commonwealth, a State or a self-governing Territory; and

(b) the process and the law meet the standards (if any) prescribed
by the regulations; and

(c) the processwill ensure that the relevant impacts of the action
are adequately assessed; and

(d) he or shewill receive areport of the outcome of the process
that will provide enough information on the relevant impacts
of the action to let him or her make an informed decision
whether or not to approve under Part 9 (for the purposes of
each controlling provision) the taking of the action.

Assessment on preliminary documentation

(5) The Minister may decide on an assessment on preliminary
documentation under Division 4 only if the Minister is satisfied
(after considering the matters in subsection (3)) that that approach
will alow the Minister to make an informed decision whether or
not to approve under Part 9 (for the purposes of each controlling
provision) the taking of the action.

Guidelines for choosing assessment approach

(6) The Minister may publish in the Gazette guidelines setting out
criteriafor deciding which approach must be used for ng the
relevant impacts of an action.
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88 Timing of decision on assessment approach

(D

)

©)

(4)

Initial decision

The Minister must decide on the approach to be used for
assessment of the relevant impacts of the action within 20 business
days after whichever of the following daysis later (or either of
themif they are the same):
(a) the day the Minister decides under Division 2 of Part 7 that
the action is a controlled action;
(b) the day the Minister is given information relating to the
action asrequired by section 86.

Note: Section 156 sets out rules about time limits.

Extended time if difference of opinion with State or Territory

However, subsection (1) has effect asiif it referred to 30 business
days (instead of 20 business days) if the Minister believes that
information provided in response to an invitation under subsection
87(2) cannot be considered adequately to make the decision in the
time allowed by subsection (1) apart from this subsection.

Subsection (2) does not require decision to be delayed

To avoid doubt, subsection (2) does not require the Minister to
delay making a decision:
() until information is received in response to an invitation
under subsection 87(2); or
(b) until 20 business days after the Minister is given information
relating to the action under section 86.

Time does not run while further information sought

If the Minister has requested more information under section 89 for
the purposes of deciding on the approach to be used for assessment
of the relevant impacts of the action, aday is not to be counted as a
business day for the purposes of subsection (1) if itis:
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(a) on or after the day the Minister requested the information;
and

(b) on or before the day on which the Minister receives the last
of the information requested.

Running of time may be suspended by agreement

(5) The Minister and the designated proponent of the action may agree
in writing that days within a period worked out in accordance with
the agreement are not to be counted as business days for the
purposes of subsection (1). If the agreement is made, those days
are not to be counted for the purposes of that subsection.

89 Minister may request moreinformation for making decision

If the Minister believes on reasonable grounds that the information
given to the Minister in relation to an action is not enough to allow
the Minister to make an informed decision on the approach to be
used for assessment of the relevant impacts of the action, the
Minister may request the designated proponent to provide specified
information relevant to making the decision.

90 Directing an inquiry after starting an assessment

Application

(1) Thissection appliesif:

(a) the Minister has made a decision (the first decision) under
section 87 that the relevant impacts of an action must be
assessed by:

(i) assessment by public environment report under Division
5:; or

(i) assessment by environmental impact statement under
Division 6; and

(b) the designated proponent publishes:

(i) adraft report under section 98 (about public
environment reports); or
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(ii) adraft statement under section 103 (about
environmental impact statements).

Revoking and substituting decision

(2) The Minister may revoke the first decision and make another
decision (the new decision) under section 87 (in substitution for the
first decision) that the relevant impacts of the action must be
assessed by an inquiry under Division 7.

Effect of revocation and substitution

(3) When thefirst decision is revoked and the new decisionis
substituted for it:

(@) whichever of Divisions 5 and 6 applied in relation to the
action because of the first decision ceases to apply in relation
to the action; and

(b) Division 7 appliesin relation to the action.

91 Notice of decision on assessment approach

(1) Within 10 business days after making a decision on the approach to
be used for assessment of the relevant impacts of an action, the
Minister must:

() give written notice of the decision to:
(i) the designated proponent of the action; and
(ii) if the action isto be taken in a State or self-governing
Territory and a controlling provision for the actionisin
Division 1 of Part 3 (which deals with matters of
national environmental significance)—the appropriate
Minister of the State or Territory; and
(b) publish notice of the decision in accordance with the
regulations.

Note 1: Section 156 sets out rules about time limits.

Note 2: Subparagraph (1)(a)(ii) also appliesto actionsto be taken in an area
offshore from a State or the Northern Territory. See section 157.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 115



Chapter 4 Environmental assessments and approvals
Part 8 Assessing impacts of controlled actions
Division 3 Decision on assessment approach

Section 91

(2) If the Minister decided that the relevant impacts of the action are to
be assessed by an accredited assessment process, the written notice
and the published notice must specify the process.
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Division 4—Assessment on preliminary documentation

92 Application

This Division appliesin relation to an action if the Minister has
decided under section 87 that the relevant impacts of the action
must be assessed by assessment on preliminary documentation

under this Division.

93 Public comment on information included in referral

(1) Within 10 business days of the decision, the Minister must give the
designated proponent a written direction:
(a) to publish within 10 business days in accordance with the
regulations:
(i) specified information included in the referral to the
Minister of the proposal to take the action; and
(i) specified information that was given to the Minister
under section 86; and
(iii) specified information relating to the action that was
given to the Minister after the referral but before the
Minister made the decision under section 87; and
(iv) aninvitation for anyone to give the designated
proponent comments relating to the information or the
action within a period of the length specified in the
direction; and
(b) to givetothe Minister acopy and summary of any comments
received within the period specified in the invitation.

(2) The designated proponent must comply with the direction.

94 Revised documentation

(1) After the period for comment, the designated proponent must give
the Minister:
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() adocument that sets out the information provided to the
Minister previoudly in relation to the action, with any
changes or additions needed to take account of any
comments received by the designated proponent; or

(b) if the designated proponent did not receive any comments—a
written statement to that effect.

(2) The Minister may refuse to accept a document referred to in
paragraph (1)(a) if he or she believes on reasonable grounds that it
isinadequate for the purposes of making an informed decision on
approving under Part 9 (for the purposes of each controlling
provision) the taking of the action.

95 Assessment report

Preparation

(1) The Secretary must prepare, and give to the Minister, areport
relating to the action within 20 business days after:
(b) if the designated proponent has received commentsin
response to an invitation under section 93—the day the
Minister accepted from the designated proponent the
document described in paragraph 94(1)(a); or
(c) if the designated proponent has not received any comments
in response to an invitation under section 93—the day the
designated proponent gave the Minister the statement to that
effect under paragraph 94(1)(b).

Publication

(2) The Secretary must provide to a person who asks for the report a
copy of it (either free or at a reasonable charge determined by the
Secretary).

Discretion not to publish

(3) However, the Secretary may refuse to provide a copy of so much
of the report as:
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(@) isan exempt document under the Freedom of Information
Act 1982 on the grounds of the security of the
Commonwealth or its providing advice to the Minister; or

(b) the Secretary is satisfied is commercial-in-confidence.

Commer cial-in-confidence

(4) The Secretary must not be satisfied that a part of the report is
commercial-in-confidence unless a person demonstrates to the
Secretary that:

(a) release of theinformation in that part would cause
competitive detriment to the person; and

(b) theinformation in that part is not in the public domain; and

(c) theinformation is not required to be disclosed under another
law of the Commonwealth, a State or a Territory; and

(d) theinformation is not readily discoverable.
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Division 5—Public environment reports

96 Application

This Division appliesin relation to an action if the Minister has
decided under section 87 that the relevant impacts of the action
must be assessed by a public environment report under this
Division.

97 Minister must prepare guidelinesfor draft public environment

report

(1) The Minister must prepare written guidelines for the content of a
draft report about the relevant impacts of the action. The Minister
must do so:

(a) within 20 business days of the decision that the relevant
impacts of the action must be assessed by a public
environment report under this Division; or

(b) if the Minister invites a person to comment on a draft of the
guidelines within a period specified by the Minister—within
20 business days after the end of that period (or the latest of
those periods, if there is more than one).

(2) In preparing the guidelines, the Minister must seek to ensure that
the draft report will:

(a) contain enough information about the action and its relevant
impacts to allow the Minister to make an informed decision
whether or not to approve under Part 9 (for the purposes of
each controlling provision) the taking of the action; and

(b) addressthe matters (if any) prescribed by the regulations.

(3) The guidelines may also provide for the draft report to include
information about other certain and likely impacts of the action if:
(a) the action isto be taken in a State or self-governing
Territory; and
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(b) the appropriate Minister of the State or Territory has asked
the Minister administering this section to ensure that the draft
report includes information about those other impacts to help
the State or Territory, or an agency of the State or Territory,
make decisions about the action; and

(c) theaction:

(i) isto betaken by any person for the purposes of trade or
commerce between Australia and another country,
between 2 States, between a State and a Territory or
between 2 Territories or by a constitutional corporation;
or

(ii) isan action whose regulation is appropriate and adapted
to give effect to Australia’ s obligations under an
agreement with one or more other countries.

Note: Paragraph (3)(a) also applies to actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

(4) Division 2 does not limit:
() subsection (3); or
(b) section 98 so far asit relatesto guidelines prepared in
reliance on that subsection.

(5) In preparing the guidelines, the Minister may:
(a) invite anyone to comment on a draft of the guidelines within
aperiod specified by the Minister; and
(b) take account of the commentsreceived (if any).

98 Designated proponent must invite comment on draft public
environment report

Designated proponent’ s obligations

(1) The designated proponent of the action must:
() prepare adraft report about the relevant impacts of the action
(and any other impacts mentioned under subsection 97(3) in
the guidelines for the content of the draft report); and
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(b) obtain the Minister’s approval for publication of the draft
report; and
(c) publish in accordance with the regulations:
(i) thedraft report; and
(if) aninvitation for anyone to give the designated
proponent comments relating to the draft report or the
action within the period specified in the invitation; and
(d) givethe Minister acopy and summary of the comments (if
any) received within the period specified in the invitation.

Approval of publication of draft report

(2) The Minister may only approve the publication of the draft report
if he or sheis satisfied that the draft report adequately addresses
the guidelines for the content of the draft report.

Period for comment

(3) The period specified in the invitation to comment must be the
period specified in writing given by the Minister to the designated
proponent. The Minister must not specify a period of less than 20
business days.

99 Finalising public environment report

Designated proponent must finalise report

(1) After the end of the period specified in the invitation to comment
under section 98, the designated proponent must finalise the draft
report, taking account of the comments received (if any), and give
the finalised report to the Minister.

Form of finalised report

(2) The designated proponent may give the finalised report to the
Minister in the form of:

(a) arevised version of the draft report; or
(b) thedraft report and a supplement to the draft report.
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Refusal to accept finalised report

(3) The Minister may refuse to accept the finalised report if he or she
is satisfied on reasonable grounds that the finalised report is
inadeguate for the purposes of making an informed decision on
approving under Part 9 (for the purposes of each controlling
provision) the taking of the action.

Publication of finalised report

(4) After the Minister has accepted the finalised report, the designated
proponent must publish it in accordance with the regulations.

100 Assessment report

Preparation

(1) The Secretary must prepare, and give to the Minister, a report
relating to the action within 20 business days after the day on
which the Minister accepted the finalised report from the
designated proponent.

Publication

(2) The Secretary must provide to a person who asks for the report a
copy of it (either free or at a reasonable charge determined by the
Secretary).

Discretion not to publish

(3) However, the Secretary may refuse to provide a copy of so much
of the report as:
(a) isan exempt document under the Freedom of Information
Act 1982 on the grounds of the security of the
Commonwealth or its providing advice to the Minister; or
(b) the Secretary is satisfied is commercial-in-confidence.
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Commer cial-in-confidence

(4) The Secretary must not be satisfied that a part of the report is
commercial-in-confidence unless a person demonstrates to the
Secretary that:

(a) release of theinformation in that part would cause
competitive detriment to the person; and

(b) theinformation in that part is not in the public domain; and

(c) theinformation is not required to be disclosed under another
law of the Commonwealth, a State or a Territory; and

(d) theinformation is not readily discoverable.
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Division 6—Environmental impact statements

101 Application

This Division appliesin relation to an action if the Minister has
decided under section 87 that the relevant impacts of the action
must be assessed by an environmental impact statement under this
Division.

102 Minister must prepare guidelinesfor draft environmental
impact statement

(1) The Minister must prepare written guidelines for the content of a
draft statement about the action and its relevant impacts. The
Minister must do so:

(a) within 20 business days of the decision that the relevant
impacts of the decision must be assessed by an
environmental impact statement under this Division; or

(b) if the Minister invites a person to comment on a draft of the
guidelines within a period specified by the Minister—within
20 business days after the end of that period (or the latest of
those periods, if there is more than one).

(2) In preparing the guidelines, the Minister must seek to ensure that
the draft statement will:

(a) contain enough information about the action and its relevant
impacts to allow the Minister to make an informed decision
whether or not to approve under Part 9 (for the purposes of
each controlling provision) the taking of the action; and

(b) address any matters specified by the regulations.

(3) The guidelines may also provide for the draft statement to include
information about other certain and likely impacts of an action if:

(a) the action isto be taken in a State or self-governing
Territory; and
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(b) the appropriate Minister of the State or Territory has asked
the Minister administering this section to ensure that the draft
statement includes information about those other impactsto
help the State or Territory, or an agency of the State or
Territory, make decisions about the action; and

(c) theaction:

(i) isto betaken by any person for the purposes of trade or
commerce between Australia and another country,
between 2 States, between a State and a Territory or
between 2 Territories or by a constitutional corporation;
or

(ii) isan action whose regulation is appropriate and adapted
to give effect to Australia’ s obligations under an
agreement with one or more other countries.

Note: Paragraph (3)(a) also applies to actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

(4) Division 2 does not limit:
() subsection (3); or

(b) section 103 so far asit relates to guidelines prepared in
reliance on that subsection.

(5) In preparing the guidelines, the Minister may:
(a) invite anyone to comment on a draft of the guidelines within
aperiod specified by the Minister; and
(b) take account of the comments (if any) received.

103 Designated proponent must invite comment on dr aft
environmental impact statement

Designated proponent’ s obligations

(1) The designated proponent of the action must:
() prepare adraft statement about the relevant impacts of the
action (and any other impacts mentioned under subsection
102(3) in the guidelines for the content of the draft
statement); and
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(b) obtain the Minister’s approval for publication of the draft
statement; and
(c) publish in accordance with the regulations:
(i) thedraft statement; and
(if) aninvitation for anyone to give the designated
proponent comments relating to the draft statement or
the action within the period specified in the invitation;
and
(d) givethe Minister acopy and summary of the comments (if
any) received within the period specified in the invitation.

Approval of publication of draft statement

(2) The Minister may only approve the publication of the draft
statement if he or she is satisfied that the draft statement
adequately addresses the guidelines for the content of the draft
Statement.

Period for comment

(3) The period specified in the invitation to comment must be the
period specified in writing given by the Minister to the designated
proponent. The Minister must not specify a period of less than 20
business days.

104 Finalising draft environmental impact statement

Designated proponent must finalise statement

(1) After the period specified in the invitation to comment under
section 103, the designated proponent must:

() finalisethe draft statement, taking account of the comments
(if any) received in response to the invitation; and

(b) givethefinalised statement to the Minister.
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)

©)

(4)

Form of finalised statement

The designated proponent may give the finalised statement to the
Minister in the form of:

(a) arevised version of the draft statement; or

(b) the draft statement and a supplement to the draft statement.

Refusal to accept finalised statement

The Minister may refuse to accept the finalised statement if he or
sheis satisfied on reasonable grounds that it is inadequate for the
purposes of making an informed decision on approving under Part
9 (for the purposes of each controlling provision) the taking of the
action.

Publication of finalised statement

After the Minister has accepted the finalised statement, the
designated proponent must publish it in accordance with the
regulations.

105 Assessment report

(D

)

©)

Preparation

The Secretary must prepare, and give to the Minister, areport
relating to the action within 30 business days after the day on
which the Minister accepted from the designated proponent the
finalised statement.

Publication

The Secretary must provide to a person who asks for the report a
copy of it (either free or at areasonable charge determined by the
Secretary).

Discretion not to publish

However, the Secretary may refuse to provide a copy of so much
of the report as:

128 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Environmental assessments and approvals Chapter 4
Assessing impacts of controlled actions Part 8
Environmental impact statements Division 6

Section 105

(@) isan exempt document under the Freedom of Information
Act 1982 on the grounds of the security of the
Commonwealth or its providing advice to the Minister; or

(b) the Secretary is satisfied is commercial-in-confidence.

Commer cial-in-confidence

(4) The Secretary must not be satisfied that a part of the report is
commercial-in-confidence unless a person demonstrates to the
Secretary that:

(a) release of theinformation in that part would cause
competitive detriment to the person; and

(b) theinformation in that part is not in the public domain; and

(c) theinformation is not required to be disclosed under another
law of the Commonwealth, a State or a Territory; and

(d) theinformation is not readily discoverable.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 129



Chapter 4 Environmental assessments and approvals
Part 8 Assessing impacts of controlled actions
Division 7 Inquiries

Section 106

Division 7—Inquiries
Subdivision A—Preliminary

106 Simplified outline

The following isasimplified outline of this Division:

This Division provides for the Minister to appoint commissions to
carry out inquiries in aflexible way into the impacts of actions.

Commissioners have powers to call witnesses, obtain documents
and inspect places for the purposes of their inquiries.

Commissioners must report to the Minister and publish their
reports.

Subdivision B—Establishment of inquiries

107 Appointing commissioners and setting terms of reference

(1) If the Minister decides that the relevant impacts of an action must
be assessed by inquiry under this Division, the Minister must:
(a) appoint in writing one or more persons (the commissioners)
as a commission to conduct the inquiry and report to the
Minister in relation to the action; and
(b) specify in writing (the terms of reference):
(i) the mattersrelating to the action that are to be the
subject of the inquiry and report; and
(i) the period within which the commission must report to
the Minister.

Notel:  The Minister may revoke an appointment and amend terms of
reference. See subsection 33(3) of the Acts Interpretation Act 1901.

Note 2: Subdivision E contains more provisions about the basis on which a
commissioner holds office.
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(2) If the Minister appoints 2 or more commissioners for an inquiry,
the Minister must appoint one of them to preside at the inquiry.

(3) Inspecifying in the terms of reference the matters relating to the
action that are to be the subject of the inquiry and report, the
Minister:

(@) must specify the relevant impacts of the action; and
(b) may specify other certain or likely impacts of the action.

(4) However, the Minister may specify other certain or likely impacts
of the action only if:

(a) theactionisto betakenin a State or self-governing
Territory; and

(b) the appropriate Minister of the State or Territory has asked
the Minister administering this section to ensure that the
inquiry reports on those other impacts to help the State or
Territory, or an agency of the State or Territory, make
decisions about the action; and

(c) theaction:

(i) isto betaken by any person for the purposes of trade or
commerce between Australia and another country,
between 2 States, between a State and a Territory or
between 2 Territories or by a constitutional corporation;
or

(ii) isan action whose regulation is appropriate and adapted
to give effect to Australia’ s obligations under an
agreement with one or more other countries.

Note: Paragraph (4)(a) also appliesto actions to be taken in an area offshore
from a State or the Northern Territory. See section 157.

(5) The Minister may also specify in the terms of reference the manner
in which the commission is to carry out the inquiry.

108 Publicisinginquiry

(1) Assoon as practicable, the commission must publish in accordance
with the regulations and in any other way it thinks fit:

(@) theterms of reference; and
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(b) theinformation relating to the action given to the Minister
under this Chapter before the Minister made the decision
under Division 3 to use an inquiry to assess the relevant
impacts of the action.

(2) The commission need not publish the information described in
paragraph (1)(b) if, before the Minister appointed the commission,
the designated proponent of the action published:

(a) adraft report under section 98 (which deals with draft public
environment reports); or

(b) adraft statement under section 103 (which deals with draft
environmental impact statements).

However, in this case the commission must publish as described in
subsection (1) notice of the fact that the draft report or draft
statement has already been published.

Subdivision C—Conduct of inquiries

109 Procedure of inquiries

(1) A commission must comply with the terms of referencein
conducting itsinquiry.
(2) Subject to this Division, acommission:

(&) may determine the procedure to be followed in itsinquiry;
and

(b) isnot subject to any directions by an employee of the
Commonwealth or by a Commonwealth agency; and
(c) isnot bound by the rules of evidence.

110 Inquiry to be public

(1) A hearing held as part of an inquiry must be conducted in public,
except so far as the commission directs otherwise.

(2) The commission must make publicly available (in any way the
commission thinksfit) the content of any submission or evidence
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given to the commission in writing, except so far asthe
commission directs otherwise.

(3) If the commission believesthat it is desirable in the public interest,
the commission may:
(a) givedirectionsthat all or part of the inquiry be held in
private, specifying the persons who may be present; and
(b) givedirections prohibiting or restricting the publication of al
or specified passages of submissions or evidence given to the
commission orally or in writing.

111 Calling witnesses

Summoning witnesses

(1) A commissioner may, by writing signed by the commissioner,
summon a person to appear before the commission at atime and
place specified in the summons to give evidence and produce any
documents mentioned in the summons.

Failure of witness to attend

(2) A person served with a summons to appear as awitness at an
inquiry by a commission must not:
(a) fail to attend as required by the summons; or
(b) fail to appear and report from day to day unless excused or
released from further attendance by or on behalf of the
commission.
Note: A defendant bears an evidential burden in relation to the excuse or

release from further attendance mentioned in paragraph (2)(b). See
subsection 13.3(3) of the Criminal Code.

Offence

(3) A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by imprisonment for not more than 6
months, a fine of not more than 30 penalty units, or both.
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Allowances for witnesses

(4) A person summoned by a commission to appear as awitness at an

inquiry is entitled to be paid by the Commonwealth such
allowances for travelling and other expenses as are prescribed by
the regulations.

112 Dealing with witnesses

(D)

)

©)

Power to administer oath or affirmation

A commissioner may administer an oath or affirmation to a person
appearing as a witness before the commission.
Note: This means that proceedings before the commission are judicial

proceedings for the purposes of Part 111 of the Crimes Act 1914, which
creates various offences relating to judicial proceedings.

Refusal to be sworn or to answer questions

A person appearing as awitness at an inquiry by acommission
must not:
(a) refuse or fail to be sworn or to make an affirmation; or

(b) refuse or fail to answer a question that the person is required
to answer by the commissioner (or the commissioner
presiding at the inquiry if there is more than one
commissioner for the inquiry); or

(c) refuse or fail to produce a document that the person was
required to produce by a summons served on the person.

Offence

A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by imprisonment for not more than 6
months, a fine of not more than 30 penalty units, or both.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

134
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No privilege against self-incrimination

(4) Anindividual is not excused from answering a question or
producing a document on the ground that answering the question or
producing the document would tend to incriminate the individual
or to expose the individual to a penalty.

Answers and documents cannot be used in criminal proceedings

(5) However, none of the following isadmissiblein evidencein
crimina proceedings against the individual (except proceedings
under section 491):

(a) the answer to the question;
(b) the production of the document;

(c) any information, document or thing obtained as a direct or
indirect consequence of answering the question or producing
the document.

Sworn withesses may also give written evidence on oath

(6) A commission may permit a person who is appearing as a witness
before the commission and has been sworn or has made an
affirmation to give evidence by tendering a written statement and
verifying it by oath or affirmation.

113 Dealing with documents given to commission

Inspecting and copying documents produced or given at inquiry

(1) A commissioner, or a person assisting acommission and
authorised by a commissioner to do so, may:

(a) inspect adocument produced or given to the commission;
and

(b) make acopy of, or take an extract from, the document.
Keeping documents produced or given at inquiry

(2) A commission may keep for areasonable period a document
produced or given to the commission.
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114 Inspectionsof land, buildings and places

(1) If acommissioner, or aperson authorised by a commissioner,
enters any land, building or place by consent as described in
section 115 or under awarrant issued under section 116, the
COmmMissioner or person may:

(a) inspect the land, building or place; and

(b) inspect any material on the land, or on or in the building or
place.

(2) However, the commissioner or authorised person may not make the
inspection if:

(a) the person occupying or in charge of the land, building or
place asks the commissioner or authorised person to produce
his or her identity card or other written evidence of hisor her
identity; and

(b) the commissioner or person does not produce it.

(3) A person (the offender) is guilty of an offence punishable on
conviction by imprisonment for not more than 6 monthsiif:

(a) the offender obstructs or hinders another person; and

(b) the offender knows the other person is a commissioner, or a
person authorised by a commissioner, acting under
subsection (1) or awarrant issued under section 116.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Subsection 4B(2) of the Crimes Act 1914 |ets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

115 Entering premises by consent

(1) A commissioner, or a person authorised by a commissioner, may
enter land, abuilding or aplace at any reasonable time for any
reasonable purpose of an inquiry, if the person (the occupant)
occupying or in charge of the land, building or place consents.
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(2) Before obtaining the consent, the commissioner or authorised
person must inform the occupant that the occupant may refuse to
give consent.

(3) The commissioner or authorised person may not enter the land,
building or placeif:
() the occupant asks the commissioner or authorised person to
produce his or her identity card or other written evidence of
his or her identity; and

(b) the commissioner or authorised person does not produce it.

(4) An entry by acommissioner or authorised person with the
occupant’s consent is not lawful if the occupant’ s consent was not
voluntary.

116 Entering premisesunder warrant

(1) A commissioner may apply to a magistrate for awarrant
authorising the commissioner or a person authorised by the
commissioner to enter any land, building or placeif the
commissioner has reason to believe that it is necessary or desirable
for the purposes of an inquiry for the commissioner or person to
enter the land, building or place for the purposes of the inquiry.

Note: Section 117 allows applications for warrants to be made by telephone.

(2) If the magistrate is satisfied by information on oath or affirmation
that the issue of the warrant is reasonably required for the purposes
of theinquiry, he or she may grant awarrant authorising the person
named in the warrant to enter the land, building or place for the
purposes specified in the warrant.

(3) The magistrate must specify in the warrant the date after which the
warrant ceases to have effect.

(4) The person named in awarrant may not enter the land, building or
placeif:
(a) the person occupying or in charge of the land, building or
place asks the person named in the warrant to produce his or
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her identity card or other written evidence of hisor her
identity; and
(b) the person named in the warrant does not produce it.

117 Warrantsby telephone or other electronic means

(1)

)

©)

(4)

Application

A commissioner may apply to a magistrate for awarrant by
telephone, telex, facsimile or other electronic means:
(a) inan urgent case; or
(b) if the delay that would occur if an application were madein
person would frustrate the effective execution of the warrant.

\Voice communication

The magistrate may reguire communication by voice to the extent
that is practicable in the circumstances.

Information

An application under this section must include all information
required to be provided in an ordinary application for awarrant,
but the application may, if necessary, be made before the
information is sworn or affirmed.

|ssue of warrant

The magistrate may complete and sign the same form of warrant
that would be issued under section 116 if, after considering the
information and having received and considered any further
information he or she required, the magistrate is satisfied that:
(a) awarrant in the terms of the application should be issued
urgently; or
(b) the delay that would occur if an application were made in
person would frustrate the effective execution of the warrant.

138
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Notification

(5) If the magistrate decides to issue the warrant, the magistrate must
inform the applicant, by telephone, telex, facsimile or other
electronic means, of the terms of the warrant and the day on which
and the time at which it was signed.

Form of warrant

(6) The applicant must then complete aform of warrant in terms
substantially corresponding to those given by the magistrate,
stating on the form the name of the magistrate and the day on
which and the time at which the warrant was signed.

Completed form of warrant to be given to magistrate

(7) The applicant must, not later than the day after the day of expiry of
the warrant or the day after the day on which the warrant was
executed, whichever isthe earlier, give or transmit to the
magistrate:

(@) theform of warrant completed by the applicant; and

(b) if the information referred to in subsection (3) was not sworn
or affirmed—that information duly sworn or affirmed.

Attachment

(8 The magistrate must attach to the documents provided under
subsection (7) the form of warrant completed by the magistrate.

Presumption

(9) If:

(a) itismaterial, in any proceedings, for a court to be satisfied
that the exercise of a power under a warrant issued under this
section was duly authorised; and

(b) theform of warrant signed by the magistrate is not produced
in evidence;

the court isto assume, unless the contrary is proved, that the
exercise of the power was not duly authorised.
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118 Identity cards

(1) The Minister may cause to be issued to a commissioner or a person
authorised by a commissioner an identity card:

(&) inaform approved by the Minister; and
(b) containing arecent photograph of the person to whomitis
issued.

(2) Assoon as practicable after the commission to which the
commissioner was appointed has reported to the Minister on its
inquiry, the commissioner or authorised person must return his or
her identity card to the Minister.

(3) A person must not contravene subsection (2).

Penalty: 1 penalty unit.

119 Contempt

(1) A personisguilty of an offence punishable on conviction by afine
of not more than 30 penalty unitsif:

(a) the person insults, disturbs or uses insulting language
towards another person; and

(b) the person knows the other person is a commissioner
exercising the powers or performing the functions or duties
of acommissioner.

(2) A personisguilty of an offence punishable on conviction by afine
of not more than 30 penalty unitsif:

(a) the person creates a disturbance, or takes part in creating or
continuing a disturbance, in or near a place; and

(b) the person knows the place is a place where acommission is
holding an inquiry.
(3) A person must not:
(a) interrupt an inquiry by a commission; or

(b) do any other act or thing that would, if acommission were a
court of record, constitute a contempt of that court.
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Penalty: 30 penalty units.

120 Protection of commissioner s and witnhesses

(D

)

©)

(4)

Protection of commissioners

In performing his or her duties as a commissioner, a commissioner
has the same protection and immunity as a Justice of the High
Court.

Rights and abligations of witnesses

A person appearing before a commission as awitness at an inquiry:
(a) hasthe same protection as awitness in proceedingsin the
High Court; and
(b) issubject to the same liabilitiesin any civil or criminal
proceedings as such awitness (in addition to the penalties
provided by this Division).

Interfering with witnessis an offence

A person must not:
() useviolenceto orinflict injury on; or
(b) cause or procure violence, damage, loss or disadvantage to;
or
(c) cause or procure the punishment of;

another person (the witness) because the witness will appear or did
appear as awitness at an inquiry or because of any submission or
evidence the witness gave to a commission.

Interference with a witness' employment

An employer must not dismiss an employee, or prejudice an
employeein his or her employment, because the employee
appeared as a witness or gave any submission or evidence at an
inquiry by acommission.
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©)

(6)

(7)

(8

Interference with employee who proposes to give evidence

An employer must not dismiss or threaten to dismiss an employee
or prejudice, or threaten to prejudice, an employeein hisor her
employment, because the employee proposes to appear as a witness
or to give a submission or evidence at an inquiry by acommission.

Offences

A person who contravenes subsection (3), (4) or (5) is guilty of an
offence punishable on conviction by imprisonment for not more
than 6 months, afine of not more than 30 penalty units, or both.
Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Burden of proof in proceedings relating to witness

In proceedings arising out of subsection (4), the employer has the
burden of proving that the employee was not dismissed or
prejudiced because the empl oyee appeared as awitness or gave a
submission or evidence at an inquiry by acommission, if itis
established that:
(a) the employee was dismissed from, or prejudiced in, his or her
employment; and
(b) before the employee was dismissed or prejudiced, the
employee appeared as a withess, or gave any submission or
evidence, at an inquiry by acommission.

Burden of proof in proceedings relating to employee proposing to
give evidence

In any proceedings arising out of subsection (5), the employer has
the burden of proving that the employee was not dismissed,
prejudiced in his or her employment or threatened with dismissal
or prejudice because the employee proposed to appear as a witness
or give evidence at an inquiry by acommission, if it is established
that:

(a) the employee was dismissed, prejudiced or threatened; and
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(b) the employee made the proposal before the employee was
dismissed, prejudiced or threatened.

Relationship of subsections (3), (4) and (5)
(9) Subsections (4) and (5) do not limit subsection (3).

Subdivision D—Inquiry reports

121 Timing of report

The commission must report to the Minister on the inquiry within
the period specified by the Minister in the terms of reference.

122 Publication of report

(1) After reporting to the Minister, the commission must publish the
report in accordance with the regulations.

(2) However, the commission must not publish the report so far as it
sets out any submission or evidence whose publication the
commission prohibited or restricted by a direction under paragraph
110(3)(b).

Subdivision E—Commissioners terms and conditions

123 Basis of appointment

(1) A commissioner isto be appointed on afull-time basisor a
part-time basis.

(2) A commissioner appointed on afull-time basis must not engage in
paid employment outside the duties of the commissioner’s office
without the Minister’s approval.

(3) A commissioner appointed on a part-time basis must not engage in
any paid employment that, in the Minister’s opinion, conflicts or
may conflict with the proper performance of the commissioner’s
duties.
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124 Remuneration

(1) A commissioner who is not appointed or employed under the
Public Service Act 1922 isto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
that remuneration is in operation, the commissioner isto be paid
the remuneration that is prescribed.

(2) A commissioner isto be paid the allowances that are prescribed.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

125 L eave of absence

(1) Subject to section 87E of the Public Service Act 1922, a
commissioner appointed on afull-time basis has the recreation
|leave entitlements that are determined by the Remuneration
Tribunal.

(2) The Minister may grant a commissioner appointed on afull-time
basis leave of absence, other than recreation leave, on the terms
and conditions as to remuneration or otherwise that the Minister
determines.

(3) The commissioner (the presiding commissioner) appointed to
preside at an inquiry may grant leave of absence to any other
commissioner for the inquiry on the terms and conditions that the
presiding commissioner determines, if the other commissioner has
been appointed on a part-time basis.

126 Resignation

A commissioner may resign his or her appointment by giving the
Minister awritten resignation.

127 Termination of appointment

(1) The Minister may terminate a commissioner’s appointment for
misbehaviour or physical or mental incapacity.
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(2) The Minister must terminate the appointment of a commissioner if:
() the commissioner:
(i) becomes bankrupt; or

(ii) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iif) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit of hisor her creditors; or
(b) the commissioner fails, without reasonable excuse, to comply
with section 128 (about disclosure of interests); or

(c) the Minister becomes aware that the commissioner has a
pecuniary or other interest in the subject-matter of the inquiry
and the Minister considers that the commissioner should not
continue to participate in the conduct of theinquiry.

(3) The Minister must terminate the appointment of a commissioner on
afull-time basisif:

(a) the commissioner is absent, except on leave of absence, for
14 consecutive days or for 28 daysin any 12 months; or

(b) the commissioner engages, except with the Minister’s
approval, in paid employment outside the duties of hisor her
office.

(4) The Minister must terminate the appointment of a commissioner on
a part-time basisif:

(a) the commissioner is absent, except on leave of absence, from
3 consecutive meetings of his or her commission (if it
consists of 2 or more commissioners); or

(b) the commissioner engagesin paid employment that, in the
Minister’ s opinion, conflicts or could conflict with the proper
performance of the duties of hisor her office.

128 Disclosure of interests

(1) A commissioner must give written notice to the Minister of all
direct and indirect pecuniary interests that he or she has or acquires
in abusiness or in abody corporate carrying on a business.
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(2) If acommissioner has or acquires an interest, pecuniary or
otherwise, that could conflict with the proper performance of his or
her duties, he or she must:

(a) inform the Minister of the interest; and

(b) ensurethat theinterest is disclosed in the report of hisor her
inquiry.

129 Other termsand conditions

A commissioner holds office on the terms and conditions (if any)
in relation to matters not covered by this Act that are determined
by the Minister.
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Part 9—Approval of actions

Division 1—Decisions on approval and conditions

Subdivison A—Gener al

130 Timing of decision on approval

Basic rule

(1) Withinwhichever of the following periodsis relevant, the Minister

(1A)

(1B)

must decide for the purposes of each controlling provision whether
or not to approve the taking of a controlled action:

(a) 30 business days, or such longer period as the Minister
specifiesin writing, if the action is the subject of an
assessment report;

(b) 40 business days, or such longer period as the Minister
specifiesin writing, if acommission has conducted an
inquiry relating to the action.

Sart of period—basic rule

The relevant period starts on the first business day after the day the
Minister receives the assessment report or the report of the
commission (as appropriate).

Sart of period—certain actionsin States and Territories

However, if the action isto be taken in a State or self-governing
Territory and is covered by subsection (1C), the relevant period
starts on the later of the following days:

(a) the day worked out under subsection (1A);

(b) thefirst business day after the day the Minister receives from

the State or self-governing Territory a notice:
(i) stating that the certain and likely impacts of the action
on things other than matters protected by the controlling
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(1C)

(1D)

(1E)

provisions for the action have been assessed to the
greatest extent practicable; and
(if) explaining how they have been assessed.
Notel:  Thismeansthat the Minister cannot grant an approval until he or she

has received notice from a State or Territory as described in paragraph
(1B)(b).

Note2:  Subsection (1B) aso appliesin relation to actionsto be taken in an
area offshore from a State or the Northern Territory. See section 157.

Actions to which subsection (1B) applies

Subsection (1B) appliesto an action only if it:

(a) isto betaken by any person for the purposes of trade or
commerce between Australia and another country, between 2
States, between a State and a Territory or between 2
Territories or by a constitutional corporation; or

(b) isan action whose regulation is appropriate and adapted to
give effect to Australia s obligations under an agreement
with one or more other countries.

Sart of period—actionsin 2 or more jurisdictions

If the action is to be taken in more than one State or self-governing
Territory, the relevant period does not start until after the last day
on which the Minister receives from one of those States or
Territories anotice described in paragraph (1B)(b).

Exception for certain actions

Subsection (1B) does not apply if:
() theaction:
(i) isanuclear action; or
(ii) isto betaken in a Commonwealth marine area; or
(iii) isto betaken on Commonwealth land; or
(iv) isto betaken by the Commonwealth or a
Commonwealth agency; and

(b) therelevant impacts of the action have been assessed under

Part 8.
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What is an assessment report?

(2) Anassessment report is areport given to the Minister as described
in:

(a) subsection 47(4) (about assessments under a bilateral
agreement); or

(b) subsection 84(3) (about assessmentsin amanner specified in
adeclaration); or

(c) subsection 87(4) (about assessments by accredited
assessment processes); or

(d) subsection 95(1) (about assessments on preliminary
documentation); or

(e) subsection 100(1) (about public environment reports); or

(f) subsection 105(1) (about environmental impact statements).

Time may be extended only to consider other Ministers' comments

(3) The Minister may specify alonger period for the purposes of
paragraph (1)(a) or (b) only if:

(a) the Minister has received comments about a proposed
decision from another Minister in accordance with an
invitation under section 131; and

(b) the Minister is satisfied that it would not be practicable to
consider them adequately and make a decision within the
period that would apply if the longer period were not
specified.

Notice of extension of time

(4) If the Minister specifies alonger period for the purposes of
paragraph (1)(a) or (b), he or she must:
(a) giveacopy of the specification to the person proposing to
take the action; and
(b) publish the specification in accordance with the regulations.
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Time does not run while further information is sought

(5) If, under section 132, the Minister has requested more information
for the purposes of making a decision whether or not to approve
the taking of an action, aday is not to be counted as a business day
for the purposes of subsection (1) if itis:

(@) on or after the day the Minister requested the information;
and

(b) on or before the day on which the Minister receives the last
of the information requested.

131 Inviting commentsfrom other Ministers before decision

(1) Beforethe Minister (the Environment Minister) decides whether
or not to approve the taking of an action, and what conditions (if
any) to attach to an approval, he or she must:

(@) inform any other Minister whom the Environment Minister
believes has administrative responsibilities relating to the
action of the decision the Environment Minister proposes to
make; and

(b) invite the other Minister to give the Environment Minister
comments on the proposed decision within 10 business days.

(2) A Minister invited to comment may make comments that:

(a) relate to economic and social matters relating to the action;
and

(b) may be considered by the Environment Minister consistently
with the principles of ecologically sustainable development.

This does not limit the comments such a Minister may give.

132 Requesting further information for approval decision

If the Minister believes on reasonable grounds that he or she does
not have enough information to make an informed decision
whether or not to approve for the purposes of a controlling
provision the taking of an action, the Minister may request any of
the following to provide specified information relevant to making
the decision:
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(a) the person proposing to take the action;
(b) the designated proponent of the action;

(c) if acommission has conducted an inquiry under Division 7 of
Part 8 relating to the action—the commission.

133 Grant of approval

Approval

(1) After receiving an assessment report relating to a controlled action,
or the report of a commission that has conducted an inquiry
relating to a controlled action, the Minister may approve for the
purposes of acontrolling provision the taking of the action by a
person.

Content of approval

(2) Anapproval must:
(@) beinwriting; and
(b) specify the action that may be taken; and
(c) name the person who may take the action; and

(d) specify each provision of Part 3 for which the approval has
effect; and

(e) specify the period for which the approval has effect; and
(f) set out any conditions attached to the approval.

Noatice of approval

(3) The Minister must:
() giveacopy of the approval to the person; and

(b) provide acopy of the approval to a person who asks for it
(either free or for areasonable charge determined by the
Minister).

Limit on publication of approval

(4) However, the Minister must not provide under subsection (3) a
copy of so much of the approval as:

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 151



Chapter 4 Environmental assessments and approvals
Part 9 Approval of actions
Division 1 Decisions on approval and conditions

Section 133

(@) isan exempt document under the Freedom of Information
Act 1982 on the grounds of commercial confidence; or
(b) the Minister believesit isin the national interest not to
provide.
The Minister may consider the defence or security of the
Commonwealth when determining what isin the national interest.
This does not limit the matters the Minister may consider.

Circumstances in which approval must not be granted

(5) The Minister must not approve for the purposes of a provision of
Part 3 the taking in a State or self-governing Territory of an action
that is covered by subsection (6) before the Minister receives from
the State or Territory a notice described in paragraph 130(1B)(b).
This does not apply if:

(a) theaction:
(i) isanuclear action; or
(i) isto be taken in a Commonwealth marine ares; or
(iii) isto be taken on Commonwealth land; or
(iv) isto be taken by the Commonwealth or a
Commonwealth agency; and
(b) therelevant impacts of the action have been assessed under
Part 8.

Note: Subsection (5) also appliesin relation to actions to be taken in an area
offshore from a State or the Northern Territory. See section 157.

Actions to which subsection (5) applies

(6) Subsection (5) appliesto an action only if it:

(a) isto betaken by any person for the purposes of trade or
commerce between Australia and another country, between 2
States, between a State and a Territory or between 2
Territories or by a constitutional corporation; or

(b) isan action whose regulation is appropriate and adapted to
give effect to Australia s obligations under an agreement
with one or more other countries.
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Noatice of refusal of approval

(7) If the Minister refuses to approve for the purposes of a controlling
provision the taking of an action by the person who proposed to
take the action, the Minister must give the person notice of the
refusal.

Note: Under section 13 of the Administrative Decisions (Judicial Review)

Act 1977, the person may request reasons for the refusal, and the
Minister must give them.

134 Attaching conditionsto approval

Generally

(1) The Minister may attach a condition to the approval of the action if
he or sheis satisfied that the condition is necessary or convenient
for:

(a) protecting a matter protected by a provision of Part 3 for
which the approval has effect; or

(b) repairing or mitigating damage to a matter protected by a
provision of Part 3 for which the approval has effect (whether
or not the damage has been, will be or islikely to be caused
by the action).

Conditions to protect matters from the approved action

(2) The Minister may attach a condition to the approval of the action if
he or sheis satisfied that the condition is necessary or convenient
for:

(a) protecting from the action any matter protected by a
provision of Part 3 for which the approval has effect; or

(b) repairing or mitigating damage that may or will be, or has
been, caused by the action to any matter protected by a
provision of Part 3 for which the approval has effect.

This subsection does not limit subsection (1).

Other conditions that may be attached to approval
(3) The conditions that may be attached to an approval include:
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(&) conditions relating to any security to be given by the person
by bond, guarantee or cash deposit:

(i) to comply with this Act and the regulations; and

(if) not to contravene a condition attached to the approval;

and

(iif) to meet any liability of the person whose taking of the
action is approved to the Commonwealth for measures
taken by the Commonwealth under section 499 (which
lets the Commonwealth repair and mitigate damage
caused by a contravention of this Act) in relation to the
action; and

(b) conditions requiring the person to insure against any

specified liability of the person to the Commonwealth for

measures taken by the Commonwealth under section 499 in

relation to the approved action; and

(c) conditions requiring the person taking the action to comply
with conditions specified in an instrument (including any
kind of authorisation) made or granted under alaw of a State
or self-governing Territory or another law of the
Commonwealth; and

(d) conditions requiring an environmental audit of the action to
be carried out periodically by a person who can be regarded
as being independent from the person whose taking of the
action is approved; and

(e) conditions requiring the preparation, submission for approval
by the Minister, and implementation of a plan for managing
the impacts of the approved action on a matter protected by a
provision of Part 3 for which the approval has effect such as
aplan for conserving habitat of a species or ecological
community; and

(f) conditions requiring specified environmental monitoring or
testing to be carried out; and

(g) conditions requiring compliance with a specified industry
standard or code of practice.

This subsection does not limit the kinds of conditions that may be
attached to an approval.
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Considerationsin deciding on condition

(4) Indeciding whether to attach a condition to an approval, the
Minister must consider:

(&) any relevant conditions that have been imposed under alaw
of a State or self-governing Territory or another law of the
Commonwealth on the taking of the action; and

(aa) information provided by the person proposing to take the
action or by the designated proponent of the action; and

(b) thedesirability of ensuring as far as practicable that the
condition is a cost-effective means for the Commonwealth
and the person taking the action to achieve the object of the
condition.

Validity of decision

(5) A failureto consider information as required by paragraph (4)(ad)
does not invalidate a decision about attaching a condition to the
approval.

135 Certain approvalsand conditions must not give preference

(1) This section deals with the approval:
(a) for the purposes of section 21 or 22A of anuclear action:
(i) by aperson for the purposes of trade or commerce
between Australia and another country or between 2
States; or
(ii) by acongtitutional corporation; or
(b) for the purposes of section 25 of an action that is prescribed
for the purposes of subsection 25(1) and is taken:
(i) by aperson for the purposes of trade or commerce
between Australia and another country or between 2
States; or
(ii) by aconstitutional corporation.

(2) The Minister must not grant the approval, or attach a condition to
the approval, that has the effect of giving preference (within the
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meaning of section 99 of the Constitution) to one State or part of a
State over another State or part of a State.

Subdivision B—Considerations for approvalsand conditions

136 General considerations

Mandatory considerations

(1) Indeciding whether or not to approve the taking of an action, and
what conditions to attach to an approval, the Minister must
consider the following, so far as they are not inconsistent with any
other requirement of this Subdivision:

() mattersrelevant to any matter protected by a provision of
Part 3 that the Minister has decided is a controlling provision
for the action;

(b) economic and social matters.

Factors to be taken into account

(2) In considering those matters, the Minister must take into account:
(a) the principles of ecologically sustainable development; and
(b) the assessment report relating to the action; and
(c) if the action was assessed under Division 5 or 6 of Part 8
(which deal with public environment reports and
environmental impact statements)—the report or statement
about the action finalised by the designated proponent; and

(d) if an inquiry was conducted under Division 7 of Part 8in
relation to the action—the report of the commissioners; and

(e) any other information the Minister has on the relevant
impacts of the action (including information in areport on
the impacts of actions taken under a policy, plan or program
under which the action is to be taken that was given to the
Minister under an agreement under Part 10 (about strategic
assessments)); and

(f) any relevant comments given to the Minister by another
Minister in accordance with an invitation under section 131.
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Person’s environmental history

(4) Indeciding whether or not to approve the taking of an action by a
person, and what conditions to attach to an approval, the Minister
may consider whether the person is a suitable person to be granted
an approval, having regard to the person’ s history in relation to
environmental matters.

Minister not to consider other matters

(5) Indeciding whether or not to approve the taking of an action, and
what conditions to attach to an approval, the Minister must not
consider any matters that the Minister is not required or permitted
by this Subdivision to consider.

137 Requirementsfor decisionsabout World Heritage

In deciding whether or not to approve for the purposes of section
12 or 15A thetaking of an action, and what conditions to attach to
such an approval, the Minister must not act inconsistently with
Australia’s obligations under the World Heritage Convention.

138 Requirementsfor decisions about Ramsar wetlands

In deciding whether or not to approve for the purposes of section
16 or 17B the taking of an action, and what conditions to attach to
such an approval, the Minister must not act inconsistently with
Australia’ s obligations under the Ramsar Convention.

139 Requirementsfor decisions about threatened species and
endangered communities

In deciding whether or not to approve for the purposes of a
subsection of section 18 or section 18A the taking of an action, and
what conditions to attach to such an approval, the Minister must
not act inconsistently with:
() Australia’s obligations under:
(i) the Biodiversity Convention; or
(ii) the Apia Convention; or

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 157



Chapter 4 Environmental assessments and approvals
Part 9 Approval of actions
Division 1 Decisions on approval and conditions

Section 140

(iii) CITES; or
(b) arecovery plan or threat abatement plan.

140 Requirementsfor decisionsabout migratory species

In deciding whether or not to approve for the purposes of section
20 or 20A the taking of an action relating to alisted migratory
species, and what conditions to attach to such an approval, the
Minister must not act inconsistently with Australia s obligations
under whichever of the following conventions and agreements
because of which the speciesis|isted:

(a) the Bonn Convention;

(b) CAMBA;

(c) JAMBA;

(d) aninternational agreement approved under subsection
209(4).

140A No approval for certain nuclear installations

The Minister must not approve an action consisting of or involving
the construction or operation of any of the following nuclear
installations:

(@ anuclear fuel fabrication plant;
(b) anuclear power plant;

(c) an enrichment plant;

(d) areprocessing facility.
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Division 2—Requirement to comply with conditions

142 Compliance with conditions on approval

(1) A person whose taking of an action has been approved under this
Part must not contravene any condition attached to the approval.

Civil penalty:
(@) for anindividual—21,000 penalty units, or such lower amount
asis prescribed by the regulations;
(b) for abody corporate—10,000 penalty units, or such lower
amount asis prescribed by the regulations.

(2) A contravention of a condition attached to an approval under this
Part does not invalidate the approval.

142A Offence of breaching conditions on approval

(1) A person whose taking of an action has been approved under this
Part is guilty of an offenceif:

(a) the person takes an action or omitsto take an action; and

(b) the action or omission contravenes a condition attached to the
approval and the person is reckless as to that fact; and

(c) theaction or omission results or will result in asignificant
impact on a matter protected by a provision of Part 3.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(2) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) A person whose taking of an action has been approved under this
Part is guilty of an offenceif:

(a) the person takes an action or omitsto take an action; and

(b) the action or omission contravenes a condition attached to the
approval and the person is reckless as to that fact; and
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(c) the action or omission islikely to have a significant impact
on amatter protected by a provision of Part 3 and the person
isreckless asto that fact.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(4) An offence against subsection (1) or (2) is punishable on
conviction by imprisonment for aterm not more than 2 years, a
fine not more than 120 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

Note2:  An executive officer of abody corporate convicted of an offence
against this section may also be guilty of an offence against section
495,
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Division 3—Variation of conditions and suspension and
revocation of approvals

143 Variation of conditions attached to approval

(1) The Minister may, by written instrument, revoke, vary or add to
any conditions attached to an approval under this Part of an action
if:

(a) any condition attached to the approval has been contravened;
or
(b) both of the following conditions are satisfied:

(i) the action has had a significant impact that was not
identified in assessing the action on any matter
protected by a provision of Part 3 for which the
approval has effect, or the Minister believes the action
will have such an impact;

(ii) the Minister believesit is necessary to revoke, vary or
add a condition to protect the matter from the impact; or
(c) the person whose taking of the action was approved agrees to
the proposed revocation, variation or addition and the
Minister is satisfied that any conditions attached to the
approval after the proposed revocation, variation or addition
are necessary or convenient for:

(i) protecting a matter protected by any provision of Part 3
for which the approval has effect; or

(i) repairing or mitigating damage to a matter protected by
aprovision of Part 3 for which the approval has effect
(whether or not the damage has been, will be or islikely
to be caused by the action).

(2) The Minister may, by written instrument, revoke any condition
attached to an approval under this Part of an action if the Minister
is satisfied that the condition is not needed to protect any matter
protected by a provision of Part 3 for which the approval has
effect.
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©)

(4)

)

(6)

In deciding whether or not to revoke, vary or add to any conditions
attached to the approval of the taking of an action by a person, the
Minister may have regard to the person’s history in relation to
environmental matters.

The revocation, variation or addition takes effect on the day
specified in the instrument. The Minister must not specify a day
earlier than the day the instrument is made.

As soon as possible after making the instrument, the Minister must:

() giveacopy of it to the person to whose action the approval
relates; and

(b) publish the instrument in accordance with the regulations.

Note: If the person is not satisfied with changed conditions attached to the
approval of the person’s action, he or she can ask the Minister to
reverse the change by making another change to the conditions under
this section.

However, the Minister must not publish so much of the instrument
as.
(@) isan exempt document under the Freedom of Information
Act 1982 on the grounds of commercial confidence; or
(b) the Minister believesit isin the national interest not to
publish.
The Minister may consider the defence or security of the
Commonwealth when determining what isin the national interest.
This does not limit the matters the Minister may consider.

144 Suspension of approval

(D

The Minister may, by written instrument, suspend the effect of an

approval under this Part for the purposes of a specified provision of

Part 3 for a specified period (which must not start before the day

on which the instrument is made) if the Minister believes on

reasonable grounds that:

(a) asignificant impact on the matter protected by the provision

has occurred because of the contravention of a condition
attached to the approval; or
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(b) the conditions specified in subsection (2) are satisfied.

(2) The conditions are that:

(a) the action has had, or the Minister believes that the action
will have, asignificant impact that was not identified in
assessing the action on a matter protected by a provision of
Part 3 for which the approval has effect; and

(b) the approval would not have been granted if information that
the Minister has about that impact had been available when
the decision to approve the action was made.

(3) Indeciding whether or not to suspend an approval of the taking of
an action by aperson, the Minister may have regard to the person’s
history in relation to environmental matters.

(4) During the specified period, the specified provision of Part 3
applies asif the Minister had not given the approval.

(5) Assoon as possible after making the instrument, the Minister must:

(a) giveacopy of it to the person to whose action the approval
relates; and

(b) publish the instrument in accordance with the regulations.

145 Revocation of approval

(1) The Minister may, by written instrument, revoke an approval under
this Part for the purposes of a specified provision of Part 3 if:
() asignificant impact on the matter protected by the provision
has occurred because of the contravention of a condition
attached to the approval; or

(b) the conditions specified in subsection (2) are satisfied.

(2) The conditions are that:

(a) the action has had, or the Minister believes that the action
will have, asignificant impact that was not identified in
assessing the action on amatter protected by a provision of
Part 3 for which the approval has effect; and

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 163



Chapter 4 Environmental assessments and approvals
Part 9 Approval of actions
Division 3 Variation of conditions and suspension and revocation of approvals

Section 145A

(b) the approval would not have been granted if information that
the Minister has about that impact had been available when
the decision to approve the action was made.

(2A) The Minister may, by written instrument, revoke an approval under
this Part of an action for the purposes of a specified provision of
Part 3 if he or she believes that:

(a) the impactsthat the action has had, will have or islikely to
have were not accurately identified in information available
to the Minister when the approval was given; and

(b) theinformation did not accurately identify those impacts
because of negligence or adeliberate act or omission by the
person proposing to take the action or the designated
proponent of the action.

(3) Indeciding whether or not to revoke an approval of the taking of
an action by a person, the Minister may have regard to the person’s
history in relation to environmental matters.

(4) The revocation takes effect on the day specified in the instrument.
The Minister must not specify aday earlier than the day the
instrument is made.

(5) Assoon as possible after making the instrument, the Minister must:

() giveacopy of it to the person to whose action the approval
related; and

(b) publish the instrument in accordance with the regulations.
145A Reinstating suspended or revoked approval

Application

(1) Thissection appliesif the Minister has, by written instrument:
(a) suspended an approval under this Part of the taking of an
action by a person; or
(b) revoked an approval under this Part of the taking of an action
by a person.
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Requesting reinstatement of approval

(2) Within 2 months after receiving a copy of the instrument under this
Division, the person may request the Minister to reinstate the
approval.

Deciding whether to reinstate approval

(3) Within 20 business days of receiving the request, the Minister must
decide whether or not to reinstate the approval.

Considerations for decision

(4) Subdivision B of Division 1 applies to the decision whether or not
to reinstate the approval in the same way as it applies to a decision
whether or not to approve the taking of an action.

Extra time for decision

(5) A day isnot to be counted for the purposes of subsection (3) if:

(a) the Minister and the person agree in writing that it should not
be counted; or

(b) the Minister has requested the person to provide information
under subsection (6) and the day is on or before the day on
which the Minister receives the last of the information
requested.

Requesting information for decision

(6) If the Minister believes on reasonable grounds that he or she does
not have enough information to make an informed decision
whether or not to reinstate the approval, the Minister may request
the person to provide specified information relevant to making the
decision.

Reversal of decision to suspend or revoke approval

(7) If the Minister decides to reinstate the approval, it and any
conditions attached to it immediately before the suspension or
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revocation have effect on and after the day of the decision (subject
to any future suspension or revocation under this Division).

Notice of decision about reversal

(8 The Minister must:
(a) givethe person written notice of the Minister’s decision; and

(b) publish naotice of the decision in accordance with the
regulations.
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Division 4—Transfer of approvals

145B Transfer with Minister’s consent

Transfer by written agreement

(1) A person (thetransferor) whose taking of an action has been
approved under this Part for the purposes of a provision of Part 3
may transfer the approval to another person (the transferee) by
written agreement, subject to the Minister’ s consent.

Transfer ineffective until Minister consents

(2) Thetransfer does not have effect for the purposes of this Act until
the Minister consents in writing to the transfer. To avoid doubt, the
Minister’'s consent to atransfer cannot take effect before the
Minister gives the consent.

Effect of consent

(3) If the Minister consentsto the transfer:

(a) this Act (except Division 3) operatesin relation to the
transferor asif the Minister had revoked the approval when
the Minister’ s consent took effect; and

(b) this Act operatesin relation to the transferee asif, when the
Minister’s consent to the transfer took effect, he or she:

(i) had approved under this Part for the purposes of the
provision of Part 3 the taking of the action by the
transferee; and

(if) had attached to the approval the conditions that were
attached to the approval of the taking of the action by
the transferor.

Considerationsin deciding whether to consent

(4) Indeciding whether or not to consent to the transfer, the Minister
may consider:
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(@) whether the transferee would be a suitable person to be
granted the approval, having regard to the transferee’'s history
in relation to environmental matters; and

(b) whether the transferee can comply with the conditions
attached to the approval.

Giving copies of consents to transferor and transferee

(5) The Minister must give the transferor and the transferee a copy of
the consent each.
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Part 10—S3rategic assessments
Division 1—S3trategic assessments generally

146 Minister may agree on strategic assessment

(1) The Minister may agree in writing with a person responsible for
the adoption or implementation of a policy, plan or program that an
assessment be made of the relevant impacts of actions under the
policy, plan or program that are controlled actions or would be
apart from Division 1 or 2 of Part 4.

(1A) The agreement may also provide for the assessment of other certain
and likely impacts of actions under the policy, plan or program if:

(a) the actions are to be taken in a State or self-governing
Territory; and

(b) the appropriate Minister of the State or Territory has asked
the Minister administering this section to ensure that the
assessment deal with those other impacts to help the State or
Territory, or an agency of the State or Territory, make
decisions about the actions; and

(c) theactions:

(i) areto betaken by any person for the purposes of trade
or commerce between Australia and another country,
between 2 States, between a State and a Territory or
between 2 Territories or by a constitutional corporation;
or

(ii) are actions whose regulation is appropriate and adapted
to give effect to Australia’ s obligation under an
agreement with one or more other countries.

Note: Paragraph (1A)(a) also appliesto actionsto be taken in an area
offshore from a State or the Northern Territory. See section 157.

(2) The agreement must provide for:

(aa) the preparation of draft terms of reference for areport on the
impacts to which the agreement relates; and
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(ab) the publication of the draft terms of reference for public
comment for aperiod of at least 28 daysthat is specified by
the Minister; and

(ac) thefinalisation of the terms of reference, to the Minister’s
satisfaction, taking into account the comments (if any)
received on the draft terms of reference; and

(a) the preparation of adraft of areport on the impacts to which
the agreement relates; and

(b) the publication of the draft report for public comment for a
period of at least 28 daysthat is specified by the Minister;
and

(c) thefinalisation of the report, taking into account the
comments (if any) received after publication of the draft
report; and

(d) the provision of the report to the Minister; and

(e) the making of recommendations by the Minister to the person
about the policy, plan or program (including
recommendations for modification of the policy, plan or
program); and

(f) the endorsement of the policy, plan or program by the
Minister if he or sheis satisfied that:

(i) thereport adequately addresses the impacts to which the
agreement relates; and

(ii) either the recommended modifications of the policy,
plan or program (if any) have been made or any
modifications having the same effect have been made;

and
(g) any other matter prescribed by the regulations.
Note 1: If the relevant impacts of actions under a policy, plan or program are

assessed under an agreement under this Part, the Minister may decide
on aless onerous approach for an assessment relating to an individual
action under the policy, plan or program. See section 87.

Note 2: If the Minister endorses a policy, plan or program embodied in a
management plan in force under alaw, he or she may declare under
section 33, or make a bilateral agreement declaring, that actions
approved in accordance with the management plan do not need
approval for the purposes of a specified provision of Part 3.

170 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Environmental assessments and approvals Chapter 4
Strategic assessments Part 10
Strategic assessments generally Division 1

Section 146

(3) If the agreement relates to actions to be taken in a State or
self-governing Territory, the Minister must tell the appropriate
Minister of the State or Territory:

(a) that the agreement has been made; and
(b) what those actions are (in general terms).
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Division 2—Assessment of Commonwealth-managed
fisheries

147 Simplified outline of this Division

The following isasimplified outline of this Division:

The Australian Fisheries Management Authority must make
agreements under Division 1 for the assessment of actionsin
fisheries managed under the Fisheries Management Act 1991. An
agreement must be made whenever it is proposed to make a
management plan or a determination not to have aplan. An
agreement must be made within 5 years of the commencement of
this Act for al fisheries that did not have plans at that
commencement.

The Minister administering the Torres Strait Fisheries Act 1984
must make agreements under Division 1 for the assessment of
actions permitted by policies or plans for managing fishing in
Torres Strait. All policies or plans must be covered by an
agreement within 5 years after the commencement of this Act.

A further agreement for assessment must be made if the impact of
the actionsis significantly greater than assessed under an earlier
agreement.

If the Minister endorses a policy or plan assessed under an
agreement under Division 1, the Minister must make a declaration
that actions under the policy or plan do not need approval under
Part 9 for the purposes of section 23 or 24A (which protect the
marine environment).
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148 Assessment befor e management plan is deter mined

Plans under the Fisheries Management Act 1991

(1) Beforethe Australian Fisheries Management Authority determines
aplan of management for afishery under section 17 of the
Fisheries Management Act 1991, the Authority must:

(@) make an agreement with the Minister under section 146 for
assessment of the relevant impacts of actions under the plan;
and

(b) consider any recommendations made by the Minister under
the agreement.

Plans under the Torres Strait Fisheries Act 1984

(2) Beforethe Minister administering the Torres Strait Fisheries Act
1984 determines a plan of management for a fishery under section
15A of that Act, he or she must:

() make an agreement under section 146 with the Minister (the
Environment Minister) administering this section for
assessment of the relevant impacts of actions under the plan;
and

(b) consider any recommendations made by the Environment
Minister under the agreement.

149 Assessment before deter mination that no plan required

Before the Australian Fisheries Management Authority determines
under subsection 17(1A) of the Fisheries Management Act 1991
that a plan of management is not warranted for afishery, the
Authority must:

(&) make an agreement with the Minister under section 146 for
assessment of the relevant impacts of actions permitted under
the Authority’ s palicy for managing the fishery; and

(b) consider any recommendations made by the Minister under
the agreement.
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150 Assessment of all fisherieswithout plans must be started within

(D

)

©)

(4)

Syears
Fisheries managed under the Fisheries Management Act 1991

This section appliesto fisheries (as defined in the Fisheries
Management Act 1991):
(a) that are managed under that Act (whether as aresult of
arrangements under section 71 or 72 of that Act or not); and

(b) for which there were not plans of management in force under
that Act when this Act commenced.

Two-thirds of fisheries to be covered by agreementsin 3 years

Before the day that is the third anniversary of this Act
commencing, the Australian Fisheries Management Authority must
make agreements with the Minister under section 146 for
assessment of the relevant impacts of actions permitted under the
Authority’ s policies for managing at least %/3 of the fisheries.

All fisheriesto be covered by agreementsin 5 years

Before the day that is the fifth anniversary of this Act commencing,
the Australian Fisheries Management Authority must make
agreements with the Minister under section 146 for assessment of
the relevant impacts of actions permitted under the Authority’s
policies for managing the fisheries.

Agreement not needed if fishery already subject to agreement

However, subsection (3) does not require another agreement to be
made in relation to afishery if an agreement relating to the fishery
has been made, before the day mentioned in that subsection, by the
Authority and the Minister under section 146 because of subsection
148(1) or section 149.
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151 Assessment of all Torres Strait fisheriesto be started within 5
years

Fisheries managed under the Torres Srait Fisheries Act 1984

(1) Thissection appliesto actions that:

(@) areinvolved in fishing (as defined in the Torres Srait
Fisheries Act 1984) in an area of Australian jurisdiction (as
defined in that Act); and

(b) were not covered by a plan of management in force under
section 15A of that Act when this Act commenced.

Policies for all actions to be covered by agreementsin 5 years

(2) Beforethe day that isthe fifth anniversary of this Act commencing,
the Minister administering the Torres Strait Fisheries Act 1984
must make agreements under section 146 with the Minister
administering this section for assessment of the relevant impacts of
the actions permitted by policies under that Act.

Agreement not needed if fishery already subject to agreement

(3) However, subsection (2) does not require another agreement to be
made in relation to actionsif an agreement covering them has been
made under section 146, before the day mentioned in that
subsection, by the Ministers mentioned in that subsection because
of subsection 148(1).

152 Further assessment if impacts greater than previously assessed

Application

(1) Thissection appliesif the Minister (the Environment Minister)
and the Minister administering the Fisheries Management Act 1991
agree that the impacts that actions:

(@) included in afishery managed under that Act; or

(b) permitted under apolicy or plan for managing fishing (as
defined in the Torres Strait Fisheries Act 1984) in an area of
Australian jurisdiction (as defined in that Act);
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have, will have or are likely to have on a matter protected by a
provision of Part 3 are significantly greater than the impacts
identified in the most recent report provided to the Environment
Minister under an agreement made under section 146 relating to
the fishery, policy or plan.

Further assessment for management arrangements under the
Fisheries Management Act 1991

(2) The Australian Fisheries Management Authority must make
another agreement with the Minister under section 146 in relation
to the Authority’ s policy for managing the fishery, unlessthereisa
plan of management in force for the fishery under the Fisheries
Management Act 1991.

Further assessment for policy or plan for Torres Strait fishing

(3) The Minister administering the Torres Strait Fisheries Act 1984
must make another agreement under section 146 in relation to the
policy or plan for managing fishing (as defined in the Torres Srait
Fisheries Act 1984) in an area of Australian jurisdiction (as defined
in that Act).

153 Minister must make declaration if he or she endorses plan or
policy

(1) Thissection appliesif the Minister makes an agreement under
section 146 as required by this Division and endorses under the
agreement:

() aplan of management under the Fisheries Management Act
1991 for afishery; or

(b) policies of the Australian Fisheries Management Authority
for managing a fishery for which there is not a plan of
management under the Fisheries Management Act 1991; or

(c) aplan of management under the Torres Srait Fisheries Act
1984 for afishery; or

(d) policiesfor managing fishing under the Torres Strait
Fisheries Act 1984.
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(2) The Minister must:

(&) make adeclaration under section 33 that actions approved in
accordance with the accredited management plan consisting
of the endorsed plan or policies do not require an approval
under Part 9 for the purposes of subsection 23(1), (2) or (3)
or subsection 24A(1), (2), (3), (4), (5) or (6); and

(b) accredit under section 33 the endorsed plan or policies as an
accredited management plan for the purposes of the
declaration.

Note: The declaration and accreditation will allow actions that would
otherwise be prohibited by sections 23 and 24A to be taken without

approval if they are taken in accordance with the accredited
management plan. See section 32.

154 ThisDivision doesnot limit Division 1

This Division does not limit Division 1.
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Part 11—Miscellaneous r ules about assessments

and approvals

Division 1—Rules about timing

155 This Chapter ceasesto apply to lapsed proposals
Q) If:

)

©)

(a) aperson who proposes to take a controlled action or isthe
designated proponent of an action is required or requested
under this Chapter to do something; and

(b) the person does not do the thing within a period that the
Minister believesis areasonable period;

the Minister may give the person awritten notice inviting the
person to satisfy the Minister within a specified reasonable period
that assessment of the action should continue or that the Minister
should make a decision about approving the action.

Note: Sections 28A and 29 of the Acts Interpretation Act 1901 explain how
documents may be served and when they are taken to be served.

If, by the end of the specified period, the person fails to satisfy the
Minister that assessment of the action should continue or that the
Minister should make a decision about approving the action, the
Minister may declare in writing that this Chapter no longer applies
to the action.

This Chapter (apart from this section) ceasesto apply in relation to
the action on the date specified in the declaration. The Minister
must not specify a date earlier than the date of making of the
declaration.

(4) The Minister must:

(a) giveacopy of the declaration to the person and to the
Secretary; and

(b) publish the declaration in accordance with the regulations.
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156 General rulesabout time limits

(D)

)

©)

If this Chapter specifiesatime limit in business daysin relation to
acontrolled action (or an action that the Minister believes may be
or isacontrolled action), the limit is to be worked out by reference
to what is a business day in the place where the action is to be
taken.

A day is not to be counted as a business day for the purposes of
subsection (1) if it isnot abusiness day in all the placesin which
the action is to be taken.

Failure to comply with atime limit set in this Chapter does not
affect the validity of:

(@) adecision under this Chapter; or

(b) an assessment or approval under this Chapter.

Note: The Minister must make a statement to Parliament about some failures
to comply with time limits. See section 518.
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Division 2—Actionsin area offshorefrom a Sate or the
Northern Territory

157 Actionstreated asthough they werein a State or the Northern
Territory

(1) A provision of this Chapter that is expressed to apply in relation to
actions taken or to be taken in a State also applies in the same way
to actions taken or to be taken on, under or over the seabed vested
in the State by section 4 of the Coastal Waters (Sate Title) Act
1980.

(2) Sofar asaprovision of this Chapter that is expressed to apply in
relation to actions taken or to be taken in a self-governing Territory
relates to the Northern Territory, the provision also appliesin the
same way to actions taken or to be taken on, under or over the
seabed vested in the Northern Territory by section 4 of the Coastal
Waters (Northern Territory Title) Act 1980.
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Division 3—Exemptions

158 Exemptionsfrom Part 3 and this Chapter

(1)

)

©)

(4)

©)

(6)

(7)

A person proposing to take a controlled action, or the designated
proponent of an action, may apply in writing to the Minister for an
exemption from a specified provision of Part 3 or of this Chapter.

The Minister must decide within 20 business days of receiving the
application whether or not to grant the exemption.

The Minister may, by written notice, exempt a specified person
from the application of a specified provision of Part 3 or of this
Chapter in relation to a specified action.

The Minister may do so only if he or sheis satisfied that it isin the
national interest that the provision not apply in relation to the
person or the action.

In determining the national interest, the Minister may consider
Australia’ s defence or security or a national emergency. This does
not limit the matters the Minister may consider.

A provision specified in the notice does not apply in relation to the
specified person or action on or after the day specified in the
notice. The Minister must not specify aday earlier than the day the
notice is made.

Within 10 business days after making the notice, the Minister
must:

(a) publish acopy of the notice and his or her reasons for
granting the exemption in accordance with the regulations,
and

(b) give acopy of the notice to the person specified in the notice.
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Division 4—Application of Chapter to actionsthat are not

controlled actions

Subdivision A—Minister’sadvice on authorising actions

159 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

A Commonwealth agency or employee must consider advice from
the Minister before authorising one of the following actions with a
significant impact on the environment:

(@ providing foreign aid;

(b) managing aircraft operationsin airspace;

(c) adopting or implementing a major devel opment
plan for an airport;

(d) an action prescribed by the regulations.

The agency or employee must inform the Minister of the proposal
to authorise the action.

The environmental impacts of the action must be assessed in
accordance with a declaration made by the Minister accrediting a
Commonwealth assessment process, or by one of the following
methods chosen by the Minister:

(@ agpecialy accredited process;

(b)  anassessment on preliminary documentation under
Division 4 of Part 8;
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(c) apublic environment report under Division 5 of
Part 8;

(d) anenvironmental impact statement under Division
6 of Part 8;

(e) aninquiry under Division 7 of Part 8.
The Minister must give the agency or employee advice on

protecting the environment from the action, within 30 days of
receiving the report of the assessment.

160 Requ

(1)

)

irement to take account of Minister’s advice
Requirement

Before a Commonwealth agency or employee of the
Commonwealth gives an authorisation (however described) of an
action described in subsection (2), the agency or employee must
obtain and consider advice from the Minister in accordance with
this Subdivision.

Note: The giving of an authorisation for an action may be constituted by the

renewal of an authorisation of the action or the variation of an
authorisation for a different action.

Relevant actions

Subsection (1) appliesin relation to:

(a) the entry by the Commonwealth, under Australia sforeign
aid program, into a contract, agreement or arrangement for
the implementation of a project that has, will have or islikely
to have a significant impact on the environment anywhere in
the world; and

(b) the adoption or implementation of a plan for aviation
airspace management involving aircraft operations that have,
will have or are likely to have a significant impact on the
environment; and
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(c) the adoption or implementation of amajor development plan
(as defined in the Airports Act 1996); and

(d) any other action prescribed by the regulations for the
purposes of this paragraph.

(2A) Regulations may prescribe an action for the purposes of paragraph
(2)(d):
() partly by reference to the action’ s having, or being likely to
have, a significant impact on the environment; or
(b) partly by reference to a specified person believing that the
action has, will have or islikely to have a significant impact
on the environment; or
(c) wholly or partly by reference to legislation under which the
authorisation of the action isto be granted.
This does not limit the ways in which regul ations may prescribe an
action.

This section does not apply to actions like those already assessed

(3) Subsection (1) does not apply in relation to a particular
authorisation (the later authorisation) if the agency or employee
has complied with, or is complying with, this Subdivision in
relation to another authorisation or proposed authorisation and is
satisfied of one or both of the matters in subsection (4).

Which actions are like actions?

(4) For the purposes of subsection (3), the agency or employee must be
satisfied that:

(@) the Minister’ s advice relating to the other authorisation deals
or will deal with all the impacts that the action to which the
later authorisation relates has, will have or islikely to have
on the environment; or

(b) the impacts that the action to which the later authorisation
relates has, will have or islikely to have on the environment:

(i) are an extension of the corresponding impacts of the
action to which the other authorisation relates; and
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(ii) arenot significantly different in nature from those
corresponding impacts; and
(iif) do not significantly add to those corresponding impacts.

Sate law excluded in relation to aviation

(5) A law of a State or Territory does not apply in relation to the
assessment of the certain or likely environmental impacts of an
action described in paragraph (2)(b) if subsection (1) appliesin
relation to authorisation of the action, or would apply apart from
subsection (3).

161 Seekingthe Minister’sadvice

Requirement for referral

(1) If aCommonwealth agency or employee of the Commonwealth
proposing to give an authorisation (however described) of an
action thinks the agency or employeeisrequired by section 160 to
obtain and consider the Minister’s advice before giving the
authorisation, the agency or employee must:

(a) refer the proposal to the Minister; and
(b) nominate a person to act as designated proponent of the
action.

Minister may request referral

(2) The Minister may request a Commonwealth agency or employee of
the Commonwealth to:
(a) refer to the Minister aproposal to give an authorisation
(however described) of an action; and
(b) nominate a person to act as designated proponent of the
action;
if the Minister thinks the agency or employeeis required by section
160 to obtain and consider the Minister’ s advice before giving the
authorisation.
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Complying with Minister’s regquest

(3) The Commonwealth agency or employee must comply with the
Minister’s request.

Content of referral

(4) A referral must include the information prescribed by the
regulations.

162 Assessment of the action

Part 8 (except sections 82, 83 and 84) and the other provisions of
this Act (so far as they relate to that Part) apply in relation to the
action proposed to be authorised asiif:
(a) thereferra of the proposal to give the authorisation were a
referral of a proposal to take the action; and
(b) the Minister had decided under Division 2 of Part 7 that the
action was a controlled action when the proposal to give the
authorisation was referred to the Minister; and

(c) the person nominated to act as the designated proponent had
been designated as the proponent of the action by the
Minister under section 75; and

(d) areferencein Part 8 or those provisionsto the relevant
impacts of the action were areference to the impact that the
action has, will have or islikely to have on the environment;
and

(e) areferencein Part 8 or those provisionsto making an
informed decision on approving under Part 9 (for the
purposes of each controlling provision) the taking of the
action were areference to giving informed advice about the
proposal to give an authorisation of the action.

163 Providing advice

(1) The Minister must give advice on the following matters to the
Commonwealth agency or employee of the Commonwealth who
referred the proposal to give an authorisation of the action:
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(&) whether the agency or employee should give the
authorisation;

(b) what conditions (if any) should be attached to the
authorisation (if possible) to protect the environment;

(c) any other matter relating to protection of the environment
from the action.

(2) The Minister must give the advice within 30 days of receiving:
(a) areport mentioned in subsection 84(3) or section 95, 100 or
105 (as applied by section 162); or
(b) areport of an inquiry under Division 7 of Part 8 (as applied
by section 162) relating to the action.

164 Reporting on responseto advice

As soon as practicable after considering the Minister’ s advice, the
Commonwealth agency or employee of the Commonwealth must
give the Minister areport stating:
(@) what action has been taken in relation to the Minister’s
advice; and
(b) if the agency or employee did not give effect to some or al
of the Minister’ s advice—why the agency or employee did
not do so.

Subdivision B—Assessment of applicationsfor permitsrelating
to whales, dolphins and por poises

165 Assessment of applicationsfor permitsrelating to whales,
dolphinsand porpoises

Overview

(1) Thissection provides for the assessment of an action for which a
person is applying for a permit under Division 3 of Part 13 (about
whales and other cetaceans).
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Application of Part 8

(2) Part 8 (except sections 82, 83 and 84) and the other provisions of
this Act (so far as they relate to that Part) apply in relation to the
action proposed to be authorised by the permit asif:

(a) the application for the permit were areferral of a proposal to
take the action; and

(b) the Minister had decided under Division 2 of Part 7 that the
action was a controlled action when the application was
made; and

(c) the person applying for the permit had been designated as the
proponent of the action by the Minister under section 75; and

(d) areferencein Part 8 or those provisions to the relevant
impacts of the action were areference to the impact that the
action has, will have or islikely to have on cetaceans; and

(e) areferencein Part 8 or those provisionsto making an
informed decision on approving under Part 9 (for the
purposes of each controlling provision) the taking of the
action were a reference to making an informed decision
about whether or not to issue the permit.

Assessment report must be considered in decision on permit

(5) The Minister must consider the assessment report relating to the
action when deciding whether to grant the permit for the action.

Subdivision C—Assessment under agreement with State or
Territory

166 This Subdivision appliesif Ministersagreeit should

(1) This Subdivision appliesif the Minister and a Minister of a State or
self-governing Territory agree that it should apply in relation to an
action that:

(a) isto betaken in the State or Territory by a constitutional
corporation; or

(b) if the agreement iswith a Minister of a Territory—isto be
taken in the Territory; or
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)

©)

167 Maki

(D

)

©)

(c) istobetaken inthe State or Territory by a person for the
purposes of trade or commerce:
(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between a State and a Territory; or
(iv) between 2 Teritories; or
(d) isto betaken in the State or Territory and is an action whose
assessment under this Subdivision is an appropriate means of
giving effect to Australia s obligations under an agreement
with one or more other countries.

This section applies to the adoption or implementation of a policy,
plan or program in the same way as it applies to any other action.

Despite subsection (1), this Subdivision does not apply in relation
to an action to be taken in 2 or more States or self-governing
Territories unless there is an agreement between the Minister and a
Minister of each of those States and Territories that this
Subdivision should apply in relation to the action.

ng an agr eement

Power to make agreement

The Minister may make a written agreement with a Minister of a
State or self-governing Territory to apply this Subdivision in
relation to an action to be taken in the State or Territory.

Prerequisites for making agreement

The Minister may agree only if he or sheis satisfied that the action
is not a controlled action.

Minister must not make an agreement that gives preference

The Minister must not enter into an agreement that has the effect of
giving preference (within the meaning of section 99 of the
Constitution) to one State or part of a State over another State or
part of a State, in relation to the taking of the action:
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() by aconstitutional corporation; or

(b) by aperson for the purposes of trade or commerce between
Australia and another country or between 2 States.

168 Content of an agreement

(1)

)

©)

Generally

An agreement to apply this Subdivision in relation to an action
must:

(a) either specify that one of Divisions 4, 5, 6 and 7 of Part 8is
to apply in relation to the action or specify that Division 1 of
Part 10 isto apply in relation to the action; and

(b) if it specifiesthat one of Divisions 4, 5 and 6 of Part 8isto
apply—specify the person who is taken to be the designated
proponent of the action for the purposes of that Division.

Agreement applying Division 4 of Part 8

An agreement that specifies that Division 4 of Part 8 (about
assessment on preliminary documentation) isto apply in relation to
an action may deal with how the Minister will exercise hisor her
power under section 94 to refuse to accept a document.

Agreement applying Division 5 of Part 8

An agreement that specifiesthat Division 5 of Part 8 (about public
environment reports) isto apply in relation to an action may deal
with how the Minister will exercise hisor her power:
(a) under section 97 to prepare guidelines for the content of a
draft report; or
(b) under section 98 to approve publication of adraft report or
specify a period for comment; or
(c) under section 99 to refuse afinalised report.
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Agreement applying Division 6 of Part 8

(4) Anagreement that specifiesthat Division 6 of Part 8 (about
environmental impact statements) isto apply in relation to an
action may deal with how the Minister will exercise his or her
power:

() under section 102 to prepare guidelines for the content of a
draft statement; or

(b) under section 103 to approve publication of a draft statement
or specify a period for comment; or

(c) under section 104 to refuse afinalised statement.
Agreement applying Division 7 of Part 8

(5) An agreement that specifiesthat Division 7 of Part 8 (about
inquiries) isto apply in relation to an action may deal with how the
Minister will exercise his or her power under section 107:

(a) to appoint one or more persons as commissioners, and to
appoint a person to preside; or

(b) to specify the matters relating to the action that are to be the
subject of the inquiry and report; or

(c) to specify the time within which the commission must report
to the Minister; or

(d) to specify the manner in which the commission isto carry out
the inquiry.

Agreement applying Part 10

(6) An agreement that specifiesthat Division 1 of Part 10 isto apply
may:
(a) beinthe same document as an agreement mentioned in that
Division; or
(b) specify the manner in which an agreement the Minister
makes under that Division isto provide for matters that that
Division requires that agreement to provide for.
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169 Application of a Division of Part 8

Provisions that apply

(1) If the agreement states that a particular Division of Part 8 isto
apply in relation to the assessment of an action, the following
provisions of this Act (the applied provisions) apply in relation to
the action as set out in subsection (2):

(a) that Division;
(b) the other provisions of this Act (except Part 9), so far asthey
relate to that Division.

Modification of applied provisions

(2) The applied provisions apply in relation to the action asiif:
(a) the Minister had decided under Division 2 of Part 7 that the
action was a controlled action; and

(b) the Minister had decided that the relevant impacts of the
action must be assessed under the Division specified in the
agreement applying the Division; and

(c) the person specified in the agreement as the person who is
taken to be the designated proponent of the action for the
purposes of that Division had been designated as the
proponent of the action by the Minister under section 75; and

(d) areferencein the applied provisions to the relevant impacts
of the action were areference to the impact that the action
has, will have or is likely to have on the environment; and

(e) areferencein the applied provisions to making an informed
decision on approving under Part 9 (for the purposes of each
controlling provision) the taking of the action were a
reference to making an informed report and
recommendations relating to the action.

Modification of section 93

(3) Also, if the agreement states that Division 4 of Part 8 isto apply in
relation to the assessment of an action, that Division appliesin
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relation to the action as if subparagraphs 93(1)(a)(i), (ii) and (iii)
merely referred to specified information relating to the action.

Minister must give copy of report to State or Territory Minister

(4) The Minister must give a copy of the report he or she receives from
the Secretary or commission of inquiry under the applied
provisionsin relation to the action to each Minister of a State or
Territory who is party to the agreement.

170 Application of Division 1 of Part 10

If an agreement to apply this Subdivision states that Division 1 of
Part 10 isto apply:
(a) that Division applies asiif:

(i) thereferencein subsection 146(1) to relevant impacts of
actions were areference to the impacts the actions have,
will have or are likely to have on the environment; and

(ii) paragraph 146(2)(f) were omitted; and
(b) the Minister must give a copy of the report provided to the
Minister under the agreement made under section 146, and of
any recommendations made by the Minister under the
agreement, to each Minister of a State or Territory who is
party to the agreement to apply this Subdivision.
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Division 5—Publication of infor mation relating to
assessments

170A Publication of information relating to assessments

The Secretary must publish on the Internet every week notice of
the following:

(a) the publication in the immediately preceding week by the
Minister under section 45 of a notice of the Minister's
intention to develop a draft bilateral agreement;

(b) eachreferral (if any) of an action received by the Minister
under Division 1 of Part 7 in the immediately preceding
week;

(c) each decision (if any) in the immediately preceding week
under Division 2 of Part 7 that an action isacontrolled
action;

(d) each decision (if any) in the immediately preceding week
under Division 3 of Part 8 about which approach isto be used
for assessment of the relevant impacts of an action;

(e) theinformation and invitations (if any) published in the
immediately preceding week under Division 4 of Part 8
(about assessment on preliminary documentation);

(f) each set of guidelines (if any) prepared in the immediately
preceding week by the Minister under Division 5 or 6 of Part
8 for areport or statement;

(g) each publicinvitation (if any) issued in the immediately
preceding week by the Minister to comment on a draft of
guidelines under Division 5 or 6 of Part 8 for areport or
statement;

(h) each draft or finalised report or statement published in the
immediately preceding week under Division 5 or 6 of Part 8
by a designated proponent;

(i) the availability of each assessment report given to the
Minister under Division 4, 5 or 6 of Part 8 in theimmediately
preceding week;
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(j) any other matter prescribed by the regulations.
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Chapter 5—Conservation of biodiversity

Part 12—Identifying and monitoring biodiver sity
and making bioregional plans

Division 1—Identifying and monitoring biodiver sity

171 Identifying and monitoring biodiversity

(1) The Minister may, on behalf of the Commonwealth, co-operate
with, and give financial or other assistance to, any person for the
purpose of identifying and monitoring components of biodiversity.

(2) Without limiting subsection (1), the co-operation and assistance
may include co-operation and assistance in relation to all or any of
the following:

(a) identifying and monitoring components of biodiversity that
are important for its conservation and ecologically
sustainable use;

(b) identifying components of biodiversity that are inadequately
understood:;

(c) callecting and analysing information about the conservation
status of components of biodiversity;

(d) collecting and analysing information about processes or
activitiesthat are likely to have a significant impact on the
conservation and ecologically sustainable use of biodiversity;

(e ng strategies and techniques for the conservation and
ecologically sustainable use of biodiversity;

(f) systematically determining biodiversity conservation needs
and priorities.

(3) InthisAct:

components of biodiversity includes species, habitats, ecological
communities, genes, ecosystems and ecological processes.
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(4) For the purposes of this section, the components of biological
diversity that are important for its conservation and ecologically
sustainable use are to be identified having regard to the matters set
out in Annex | to the Biodiversity Convention.

(5) The giving of assistance may be made subject to such conditions as
the Minister thinks fit.

172 Inventoriesof listed threatened species etc. on Commonwealth
land

(1) The Minister must prepare inventories that identify, and state the
abundance of, the listed threatened species, listed threatened
ecological communities, listed migratory species and listed marine
species on Commonwealth land.

(2) Commonwealth land must be covered by an inventory:
(a) within 5 years after the commencement of this Act; or
(b) within 5 years after the land became Commonwealth land;
whichever islater.

(3) A Commonwealth agency that has an interest in Commonwealth
land must provide all reasonable assistance in connection with the
preparation under this section of an inventory that isto cover the
land.

173 Surveysof cetaceans, listed threatened speciesetc. in
Commonwealth marine areas

(1) The Minister must prepare surveys that identify, and state the
extent of the range of:

(a) cetaceans present in Commonwealth marine areas; and

(b) thelisted threatened species, listed threatened ecological
communities, listed migratory species and listed marine
species in Commonwealth marine areas.

(2) A Commonwealth marine area must be covered by a survey:
() within 10 years after the commencement of this Act; or
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(b) within 10 years after the area became a Commonweal th
marine area;

whichever islater.

(3) A Commonwealth agency that has an interest in a Commonwealth
marine areaisto provide all reasonable assistance in connection
with the preparation under this section of a survey that isto cover
the area.

174 Inventoriesand surveysto be updated

The Minister must take reasonabl e steps to ensure that the
inventories and surveys prepared under this Division are
maintained in an up-to-date form.

175 Obligationsunder this Act unaffected by lack of inventories or
surveys

Obligations imposed by this Act are not affected, in their
application in relation to Commonwealth land or Commonwealth
marine areas, by any lack of inventories or surveys for such land or
areas.
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Division 2—Bioregional plans

176 Bioregional plans

(1) The Minister may prepare abioregional plan for abioregion that is
within a Commonwealth area. In preparing the plan, the Minister
must carry out public consultation on adraft of the planin
accordance with the regulations.

(2) The Minister may, on behalf of the Commonwealth, co-operate
with a State or a self-governing Territory, an agency of a State or
of aself-governing Territory, or any other person in the preparation
of abioregional plan for abioregion that is not wholly within a
Commonwealth area.

(3) The co-operation may include giving financial or other assistance.

(4) A bioregional plan may include provisions about all or any of the
following:

(a) the components of biodiversity, their distribution and
conservation status;

(b) important economic and social values;

(c) objectivesrelating to biodiversity and other values;

(d) priorities, strategies and actions to achieve the objectives;

(e) mechanisms for community involvement in implementing the
plan;

(f) measures for monitoring and reviewing the plan.

(5) Subject to this Act, the Minister must have regard to a bioregional
plan in making any decision under this Act to which the planis
relevant.
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177 Obligationsunder this Act unaffected by lack of bioregional
plans

Obligations imposed by this Act are not affected, in their
application in relation to Commonwealth areas, by alack of
bioregional plans for those aress.
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Part 13—Species and communities

Division 1—L isted threatened species and ecological
communities

Subdivision A—L isting

178 Listing of threatened species

(1) The Minister must, by instrument published in the Gazette,
establish alist of threatened species divided into the following
categories:

(a) extinct;

(b) extinct inthewild;

(c) criticaly endangered;
(d) endangered;

(e) vulnerable;

(f) conservation dependent.

(2) Thelist, asfirst established, must contain only the species
contained in Schedule 1 to the Endangered Species Protection Act
1992, asin force immediately before the commencement of this
Act.

(3) The Minister must include:

(a) inthe extinct category of thelist, asfirst established, only the
species mentioned in subsection (2) that were listed as
presumed extinct; and

(b) inthe endangered category of the list, asfirst established,
only the native species mentioned in subsection (2) that were
listed as endangered; and

(c) inthevulnerable category of thelist, asfirst established, only
the species mentioned in subsection (2) that were listed as
vulnerable.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 201



Chapter 5 Conservation of biodiversity
Part 13 Species and communities
Division 1 Listed threatened species and ecological communities

Section 179

(4) If theMinister is satisfied that a speciesincluded in the list, asfirst

established, in:

(a) the extinct category; or

(b) the endangered category; or

(c) thevulnerable category;
isnot eligible to beincluded in that or any other category, or is
eligible to be, or under subsection 186(3), (4) or (5) can be,
included in another category, the Minister must, within 6 months
after the commencement of this Act, amend the list accordingly in
accordance with this Subdivision.

179 Categoriesof threatened species

(1) A native speciesiseligible to beincluded in the extinct category at
aparticular timeif, at that time, there is no reasonable doubt that
the last member of the species has died.

(2) A native speciesiseligible to beincluded in the extinct in the wild
category at aparticular timeif, at that time:

(@) itisknown only to survivein cultivation, in captivity or asa
naturalised population well outside its past range; or

(b) it has not been recorded in its known and/or expected habitat,
at appropriate seasons, anywhere in its past range, despite
exhaustive surveys over atime frame appropriate to itslife
cycleand form.

(3) A native speciesiseligible to beincluded in the critically
endangered category at aparticular timeiif, at that time, it isfacing
an extremely high risk of extinction in the wild in the immediate
future, as determined in accordance with the prescribed criteria.

(4) A native speciesiseligible to be included in the endangered
category at aparticular timeiif, at that time:
(@) itisnot criticaly endangered; and
(b) itisfacing avery highrisk of extinction in the wild in the
near future, as determined in accordance with the prescribed
criteria.
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(5) A native speciesiseligible to be included in the vulnerable
category at aparticular timeiif, at that time:
(@) itisnot critically endangered or endangered; and
(b) itisfacing ahigh risk of extinction in the wild in the
medium-term future, as determined in accordance with the
prescribed criteria.

(6) A native speciesiseligible to be included in the conservation
dependent category at a particular time if, at that time, the species
isthe focus of a specific conservation program, the cessation of
which would result in the species becoming vulnerable,
endangered or critically endangered within a period of 5 years.

180 Native speciesof marinefish

(1) A native species of marine fishiseligibleto beincludedina
category mentioned in a paragraph of subsection 178(1) at a
particular timeiif, at that time, the species meets the prescribed
criteriafor that category.

(2) A subsection of section 179 referring to a category (the relevant
category) does not apply to a native species of marine fish if
regulations are in force for the purposes of subsection (1) of this
section prescribing criteriafor the relevant category.

181 Listing of threatened ecological communities

(1) The Minister must, by instrument published in the Gazette,
establish alist of threatened ecological communities divided into
the following categories:

(a) criticaly endangered;
(b) endangered,;
(c) vulnerable.
(2) Subject to subsection (3), the Minister must not include an

ecological community in a particular category of the list, asfirst
established, unless satisfied that the ecological community is
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©)

(4)

©®)

eigible to beincluded in that category when the list isfirst
published.

Thelist, asfirst established, must contain only the ecological
communities listed in Schedule 2 to the Endangered Species
Protection Act 1992 immediately before the commencement of this
Act, and they must be listed in the endangered category.

If the Minister is satisfied that an ecological community included
in the endangered category of thelist, asfirst established under
subsection (3), is not eligible to be included in that or any other
category, or is eligible to be included in another category, the
Minister must, within 6 months after the commencement of this
Act, amend the list accordingly in accordance with this
Subdivision.

An instrument (other than an instrument establishing the list
mentioned in subsection (3)) is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

182 Critically endangered, endangered and vulner able communities

)

)

©)

An ecological community is eligible to be included in the critically
endangered category at aparticular timeiif, at that time, it isfacing
an extremely high risk of extinction in the wild in the immediate
future, as determined in accordance with the prescribed criteria.

An ecological community is eligible to be included in the
endangered category at aparticular timeiif, at that time:

(@) itisnot criticaly endangered; and

(b) itisfacing avery high risk of extinction in the wild in the

near future, as determined in accordance with the prescribed
criteria.

An ecological community iseligible to be included in the
vulnerable category at a particular time if, at that time:

(a) itisnot critically endangered nor endangered; and
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(b) itisfacing ahigh risk of extinction in the wild in the
medium-term future, as determined in accordance with the
prescribed criteria.

183 Listing of key threatening processes

(1) The Minister must, by instrument published in the Gazette,
establish alist of threatening processes that are key threatening
processes.

(2) Theligt, asfirst established, must contain only the key threatening
processes contained in Schedule 3 to the Endangered Species
Protection Act 1992, asin force immediately before the
commencement of this Act.

184 Minister may amend lists

(1) Subject to this Subdivision, the Minister may, by instrument
published in the Gazette, amend a list referred to in section 178,
181 or 183 by:

(@) including itemsin thelist; or

(b) deleting itemsfrom thelist; or

(c) inthe case of thelist referred to in section 178 or 181—
transferring items from one category in the list to another
category in thelist; or

(d) correcting an inaccuracy or updating the name of alisted
threatened species or listed threatened ecological community.

(2) Aninstrument (other than an instrument mentioned in paragraph
(1)(d)) isadisallowable instrument for the purposes of section 46A
of the Acts Interpretation Act 1901.

(3) Despite section 48 of the Acts Interpretation Act 1901 asit applies
in relation to an instrument because of section 46A of that Act,
amendments of the kind mentioned in paragraphs (1)(b) and (c)
take effect on the first day on which they are no longer liable to be
disallowed, or to be taken to have been disallowed, under section
48 of that Act asit so applies.
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(4) When an instrument is laid before each House of the Parliament in
accordance with section 48 of the Acts Interpretation Act 1901, the
Minister must cause a statement to be laid before each House with
the instrument explaining:

(a) inthe case of an item that has been included in alist by the
instrument—why the item was so included; or

(b) inthe case of an item that has been deleted from alist by the
instrument—why the item was so deleted; or

(c) inthe case of an item that has been transferred by the
instrument from one category in the list referred to in section
178 or 181 to another category in that list—why the item has
been so transferred.

(5) The Minister must cause a notice summarising the information
contained in an instrument to be published in accordance with the
regulations (if any).

185 Maintaining thelistsin up-to-date condition

(1) The Minister must take all reasonably practical stepsto amend as
necessary:

(a) thelist referred to in section 178 so that it containsin each
category all native species that are eligible to be, or under
subsection 186(3), (4) or (5) can be, included in that
category; and

(b) thelist referred to in section 181 so that it contains in each
category all ecological communities that are eligible to be
included in that category.

(2) The Minister must decide whether to amend the list referred to in
section 181 to include an ecological community that is described as
critically endangered, endangered or vulnerablein alist that is:

(@) kept by:
(i) aState; or
(ii) aself-governing Territory; or
(iii) the body known asthe Australian and New Zealand
Environment and Conservation Council; and
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(b) identified by the Minister by a notice published in the
Gazette.

186 Amending list of threatened native species

(1) Subject to subsections (3), (4) and (5), the Minister must not:
(@) include (whether as aresult of atransfer or otherwise) a
native species in a particular category; or
(b) delete (whether as aresult of atransfer or otherwise) a native
species from a particular category;
unless satisfied that the native speciesis eligible, or is no longer
eligible, asthe case requires, to be included in that category.

(2) Indeciding whether to include a native speciesin, or delete a
native species from, a particular category (whether as aresult of a
transfer or otherwise), the Minister must not consider any matter
that does not relate to the survival of the native species concerned.

(3) The Minister may include a native speciesin the critically
endangered category if satisfied that:

(a) it so closely resembles in appearance, at any stage of its
biological development, a speciesthat is eligible to be
included in that category (see subsection 179(3)) that it is
difficult to differentiate between the 2 species; and

(b) thisdifficulty poses an additional threat to the last-mentioned
species; and

(c) it would substantially promote the objects of this Act if the
first-mentioned species were regarded as critically
endangered.

(4) The Minister may include a native speciesin the endangered
category if satisfied that:

(a) it so closely resemblesin appearance, at any stage of its
biological development, a speciesthat is eligible to be
included in that category (see subsection 179(4)) that it is
difficult to differentiate between the 2 species; and

(b) thisdifficulty poses an additional threat to the last-mentioned
species; and
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(c) it would substantially promote the objects of this Act if the
first-mentioned species were regarded as endangered.

(5) The Minister may include a native speciesin the vulnerable
category if satisfied that:

(a) it so closely resemblesin appearance, at any stage of its
biological development, a speciesthat is eligible to be
included in that category (see subsection 179(5)) that it is
difficult to differentiate between the 2 species; and

(b) thisdifficulty posesan additional threat to the last-mentioned
species; and

(c) it would substantially promote the objects of this Act if the
first-mentioned species were regarded as vulnerable.

187 Amending list of ecological communities

(1) The Minister must not:
(@) include (whether as aresult of atransfer or otherwise) an
ecological community in a particular category of thelist; or
(b) delete (whether as aresult of atransfer or otherwise) an
ecological community from a particular category;
unless satisfied that the ecological community is eligible, or isno
longer eligible, asthe case requires, to be included in that category.

(2) Indeciding whether to include an ecological community in, or
delete an ecological community from, a particular category
(whether as aresult of atransfer or otherwise), the Minister must
not consider any matter that does not relate to the survival of the
ecological community concerned.

188 Amending list of key threatening processes

(1) The Minister must not add a threatening process to the list unless
satisfied that it is eligible to be treated as a key threatening process.

(2) The Minister must not delete a threatening process from the list
unless satisfied that it is no longer eligible to be treated as a key
threatening process.

208 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Species and communities Part 13
Listed threatened species and ecological communities Division 1

Section 189

©)

(4)

A processis athreatening processif it threatens, or may threaten,
the survival, abundance or evolutionary development of a native
species or ecological community.

A threatening processis eligible to be treated as a key threatening
processif:

(a) it could cause a native species or an ecological community to
become eligible for listing in any category, other than
conservation dependent; or

(b) it could cause alisted threatened species or alisted
threatened ecological community to become eligible to be
listed in another category representing a higher degree of
endangerment; or

(c) it adversely affects 2 or more listed threatened species (other
than conservation dependent species) or 2 or more listed
threatened ecological communities.

189 Minister must consider advice from Scientific Committee

(1)

)

©)

(4)

Subject to section 192, in deciding whether to amend:
(a) thelist referred to in section 178 or 181; or
(b) thelist referred to in section 183;

the Minister must, in accordance with the regulations (if any),
obtain and consider advice from the Scientific Committee on the
proposed amendment.

In preparing advice under subsection (1), the Scientific Committee
may obtain advice from a person with expertise relevant to the
subject matter of the proposed amendment.

In preparing advice for a proposed amendment of alist referred to
in paragraph (1)(a), the Scientific Committee must not consider
any matter that does not relate to the survival of the native species
or ecological community concerned.

If anative species, ecological community or threatening process
has been nominated under section 191 to be listed, the Scientific
Committee must give its advice to the Minister within 12 months,
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or such longer period as the Minister specifies, after the Scientific
Committee receives the nomination from the Minister under that
section.

(5) The Minister must:
(a) decide whether to amend thelist; and
(b) if the Minister decidesto amend the list—cause the necessary
instrument to be published in the Gazette;

within 90 days after receiving the Scientific Committee's advice on
the amendment.

(6) A member of the Scientific Committee has a duty not to disclose to
any other person the advice, or any information relating to the
advice, before the end of that period of 90 days unless the
disclosure:

(a) isfor the official purposes of the Scientific Committee; or

(b) if aninstrument is published in the Gazette relating to an
amendment of alist to which the advice relates—occurred
after the publication.

190 Scientific Committee may provide advice about species or
communities becoming threatened

(1) If the Scientific Committee is of the opinion that a native species or
ecological community is not eligible to be included in any category
of the list mentioned in section 178 or 181, the Committee may
give advice to the Minister concerning any action that is necessary
to prevent the species or community becoming threatened.

(2) The Minister isto have regard to any advice given under
subsection (1) in performing any function, or exercising any
power, under this Act relevant to the species or community.

191 Nomination of threatened species etc.

(1) A person may, in accordance with the regulations (if any),
nominate to the Minister:
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() anative speciesto beincluded in a particular category of the
list referred to in section 178; or

(b) an ecological community to be included in a particular
category of thelist referred to in section 181; or

(c) athreatening processto beincluded in thelist referred to in
section 183.

(2) The Minister must forward a nomination to the Scientific
Committee within 10 business days of receiving the nomination.
However, the Minister need not forward a nomination that the
Minister rejects under subsection (6).

(3) If the Minister decides that a nominated native species or
ecological community is not eligibleto be included in the
nominated category, the Minister must, in accordance with the
regulations (if any):

(a) advise the person who made the nomination of the Minister's
decision; and

(b) giveto that person astatement of reasons why the native
species or ecological community is not eligible to be
included in the nominated category.

(4) If the Minister decides that a threatening processis not eligible to
be listed, the Minister must, in accordance with the regulations (if
any):

(a) advise the person who made the nomination of the Minister's
decision; and

(b) giveto that person a statement of reasons why the threatening
processis not eligible to be listed.

(5) The Minister may, at any time, request a person who has made a
nomination to provide additional information about the subject of
the nomination within such period as the Minister specifies.

(6) The Minister may reject anomination if satisfied that it is
vexatious, frivolous or not made in good faith.
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192 Rediscovery of threatened speciesthat wer e extinct

(1) If theMinister is satisfied that a native speciesthat is listed in the
extinct category has been definitely located in nature since it was
last listed as extinct, the Minister may, under section 184, transfer
the species from the extinct category to another category without
considering advice from the Scientific Committee.

(2) Subsection (1) does not prevent the Minister from making such an
amendment after having considered advice from the Scientific
Committee.

193 Speciesposing a seriousthreat to human health

(1) If the Minister is satisfied that a native species poses a serious
threat to human health, the Minister may, by instrument published
in the Gazette, determine that the speciesis not appropriate for
inclusion in any of the categories of thelist referred to in section
178.

(2) Whilethe determination isin force, the speciesis not to be added
to that list.

(3) A determination is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

(4) The Minister must cause a notice summarising the information
contained in an instrument to be published in accordance with the
regulations (if any).

194 Minister to make lists availableto the public

The Minister must, in accordance with the regulations (if any),
make copies of up-to-date lists available for purchase, for a
reasonable price, at a prescribed place in each State and
self-governing Territory.
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Subdivision B—Per mit system

195 Subdivision does not apply to cetaceans

This Subdivision does not apply to amember of alisted threatened
speciesthat is a cetacean.

196 Recklessly killing or injuring member of listed threatened
speciesor community

(1) A personisguilty of an offenceif:
(a) the person takes an action; and

(b) theaction resultsin the death or injury of a member of a
native species or amember of an ecological community; and

(c) the member isamember of alisted threatened species
(except a conservation dependent species) or of alisted
threatened ecological community; and

(d) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

196A Strict liability for killing or injuring member of listed
threatened species or community

(1) A personisguilty of an offenceif:
(a) the person takes an action; and

(b) the action resultsin the death or injury of a member of a
native species or amember of an ecological community; and
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(c) the member isa member of alisted threatened species
(except a conservation dependent species) or of alisted
threatened ecological community; and

(d) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidentia burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability applies to paragraphs (1)(a), (b), (c) and (d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

196B Recklessly taking etc. member of listed threatened species or
community

(1) A personisguilty of an offenceif:
(a) the person takes, trades, keeps or moves a member of a
native species or amember of an ecological community; and

(b) the member isamember of alisted threatened species
(except a conservation dependent species) or alisted
threatened ecological community; and

(c) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
(3) The offenceis punishable on conviction by imprisonment for not

more than 2 years or afine not exceeding 1,000 penalty units, or
both.
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196C Strict liability for taking etc. member of listed threatened
speciesor community

(1) A personisquilty of an offenceif:
(a) the person takes, trades, keeps or moves a member of a
native species or amember of an ecological community; and

(b) the member isamember of alisted threatened species
(except a conservation dependent species) or alisted
threatened ecological community; and

(c) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

196D Trading etc. member of listed threatened species or
community taken in Commonwealth area

(1) A personisguilty of an offenceif:

(@) the person trades, keeps or moves a member of a native
species or amember of an ecological community; and

(b) the member isamember of alisted threatened species
(except a conservation dependent species) or alisted
threatened ecological community; and

(c) the member has been taken in or on a Commonwealth area.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidentia burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.
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(2) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

196E Strict liability for trading etc. member of listed threatened
species or community taken in Commonwealth area

(1) A personisguilty of an offenceif:
(a) the person trades, keeps or moves a member of a native
species or amember of an ecological community; and

(b) the member isamember of alisted threatened species
(except a conservation dependent species) or alisted
threatened ecological community; and

(c) the member has been taken in or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

197 Certain actions are not offences

Sections 196, 196A, 196B, 196C, 196D, 196E and 207B do not
apply to:
(a) an action authorised by a permit that was issued under
section 201 and isin force; or

(b) an action provided for by, and done in accordance with, a
recovery planin force under Division 5; or

216 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Species and communities Part 13
Listed threatened species and ecological communities Division 1

Section 198

(c) anaction that is covered by an approval in operation under
Part 9 for the purposes of a subsection of section 18 or of
section 18A; or

(d) an action that:

(i) isoneof aclass of actions declared by the Minister
under section 33 not to require an approval under Part 9
for the purposes of section 18 or 18A; and

(ii) istakenin accordance with a management plan that is
an accredited management plan for the purposes of the
declaration; or

(e) an action that istaken in a humane manner and is reasonably
necessary to relieve or prevent suffering by a member of a
listed threatened species or listed threatened ecol ogical
community; or

(f) an action that is reasonably necessary to prevent arisk to
human health; or

(g) an action by a Commonwealth agency, or an agency of a
State or of a self-governing Territory, that is reasonably
necessary for the purposes of law enforcement; or

(h) an action that is reasonably necessary to deal with an
emergency involving a serious threat to human life or
property; or

(i) an action that occurs as aresult of an unavoidable accident,
other than an accident caused by negligent or reckless
behaviour; or

(j) anaction that istaken in accordance with a permit issued
under regulations made under the Great Barrier Reef Marine
Park Act 1975 and in force.

Note: A defendant bears an evidential burden in relation to the mattersin
this section. See subsection 13.3(3) of the Criminal Code.

198 Operation of sections 18 and 18A not affected

To avoid doubt, sections 196, 196A, 196B, 196C, 196D, 196E and
197 do not affect the operation of section 18 or 18A.
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199 Failing to notify taking of listed threatened species or listed
ecological community

(1) Thissection appliesto an action taken by a person if al of the
following conditions are met:
(a) the person’saction either:

(i) resultsinthe death or injury of amember of alisted
threatened species (except a conservation dependent
species), or amember of alisted threatened ecol ogical
community, that isin or on a Commonwealth area; or

(ii) consists of, or involves, trading, taking, keeping or
moving amember of alisted threatened species (except
a conservation dependent species), or amember of a
listed threatened ecological community, that isin or on
a Commonwealth area;
(b) the person’s action does not constitute an offence against
section 196, 196A, 196B, 196C, 196D or 196E;
(c) the person’saction is not an action that the person was
authorised by a permit to take.
Note 1: Section 197 sets out most of the circumstances in which an action

described in paragraph (1)(a) will not be an offence against section
196, 196A, 196B, 196C, 196D or 196E.

Note2: A person isauthorised by a permit to take an action if the person isthe
holder of the permit or the person is given an authority under section
204 by the holder of the permit to take the action.

Note3:  The conditions of a permit may require the holder of the permit to
give certain notices.

(2) Within 7 days of becoming aware of the action, the person must
notify the Secretary in writing, by telephone or by use of any other
€lectronic equipment:

(a) that the action was taken; and

(b) of other particulars (if any) about the action that are
prescribed by the regulations.

(3) An example of the particulars about the action that the regulations
may prescribe is the time and place of taking the action. This does
not limit the particulars the regulations may prescribe.
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(4) Subsection (2) does not apply to the person if he or she, or any
other person or body, isrequired by or under alaw of the
Commonwealth to notify the Secretary of the action.

(5) A personisguilty of an offence punishable on conviction by afine
not exceeding 100 penalty unitsif the person:
() failstodoanact; and
(b) thefailing to do the act resultsin a contravention of
subsection (2).

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

200 Application for permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 201.

(2) The application must be accompanied by the fee prescribed by the
regulations (if any).

(3) Assoon as practicable after receiving the application, the Minister
must cause notice of the application to be given to each person and
body registered under section 266A (about registration for
consultation on permit applications).

(4) The notice must:
(a) state that an application for a permit has been made; and
(b) set out details of the application; and
(c) invite persons and bodies to make written submissions to the
Minister about whether a permit should be issued; and
(d) specify:
(i) an address for lodgment of submissions; and
(ii) aday by which submissions must be lodged.

(5) The day specified must not be aday occurring within 5 days after
the last day on which the notice was given.
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201 Minister may issue per mits

(1) Subject to subsection (3), the Minister may, on application by a
person under section 200, issue a permit to the person.

(2) A permit authorisesits holder to take an action specified in the
permit without breaching section 196, 196A, 196B, 196C, 196D,
196E or 207B.

(8) The Minister must not issue the permit unless satisfied that:

(a) the specified action will contribute significantly to the
conservation of the listed threatened species or listed
threatened ecological community concerned; or

(b) the impact of the specified action on a member of the listed
threatened species or listed threatened ecological community
concerned is incidental to, and not the purpose of, the taking
of the action and:

(i) thetaking of the action will not adversely affect the
survival or recovery in nature of that species or
ecological community; and

(ii) thetaking of the action is not inconsistent with a
recovery plan that isin force for that species or
ecological community; and

(iii) the holder of the permit will take all reasonable stepsto
minimise the impact of the action on that species or
ecological community; or
(c) the specified action is of particular significance to indigenous
tradition and will not adversely affect the survival or
recovery in nature of the listed threatened species or listed
threatened ecological community concerned; or
(d) the specified action is necessary in order to control pathogens
and is conducted in away that will, so far asis practicable,
keep to a minimum any impact on the listed threatened
species or listed threatened ecological community concerned.

(4) InthisAct:
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indigenous tradition means the body of traditions, observances,
customs and beliefs of indigenous persons generally or of a
particular group of indigenous persons.

(5) In making adecision on the application, the Minister must consider
all written submissions made by persons or bodies registered under
section 266A (about registration for consultation on permit
applications) to the Minister on or before the day, and at the
address for lodgment, specified in the notice under section 200.

202 Conditions of permits

(1) A permit issubject to such conditions as are specified in the permit
or as are imposed under subsection (2).

(2) The Minister may, in accordance with the regulations:
(@) vary or revoke a condition of a permit; or
(b) impose further conditions of a permit.

(3) Without limiting subsections (1) and (2), conditions of a permit
may include conditions stating the period within which the action
specified in the permit may be taken.

203 Contravening conditions of a per mit

The holder of a permit is guilty of an offence punishable on
conviction by afine not exceeding 300 penalty unitsif:

(&) he or she does, or failsto do, an act or thing; and

(b) doing, or failing to do, the act or thing resultsin a
contravention of a condition of the permit.

204 Authoritiesunder permits

(1) Subject to subsection (2), the holder of a permit may giveto a
person written authority to take for or on behalf of the holder any
action authorised by the permit. The authority may be given
generally or as otherwise provided by the instrument of authority.

(2) The holder of apermit must not give an authority unless:
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(a) the permit contains a condition permitting the holder to do
s0; and

(b) theauthority is given in accordance with any requirements
set out in the condition.

(3) A permitis, for the purposes of this Act, taken to authorise the
taking of a particular action by a person if the taking of that action
by the person is authorised by an authority given by the holder of
the permit.

(4) Thegiving of an authority does not prevent the taking of any action

by the holder of the permit.

(5) Except as provided in this section, a permit does not authorise the
taking of any action by a person for or on behalf of the holder of
the permit.

(6) A person who gives an authority must give to the Minister written
notice of it within 14 days after giving the authority.

205 Transfer of permits

On the application, in accordance with the regulations, of the
holder of a permit, the Minister may, in accordance with the
regulations, transfer the permit to another person.

206 Suspension or cancellation of permits

The Minister may, in accordance with the regulations:
(a) suspend a permit for a specified period; or
(b) cancel apermit.

206A Review of decisions about permits

An application may be made to the Administrative Appeals
Tribunal for review of adecision:

(a) toissueor refuse apermit; or
(b) to specify, vary or revoke a condition of a permit; or
(c) toimpose afurther condition of a permit; or
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(d) to transfer or refuse to transfer a permit; or
(e) to suspend or cancel a permit.

207 Fees

Such fees as are prescribed (if any) are payable in respect of the
following:

(a) the grant or the transfer of a permit;
(b) thevariation or revocation of a condition of a permit;
(c) theimposition of afurther condition of a permit.

Subdivision BA—Protecting critical habitat

207A Register of critical habitat

(1) The Minister must cause to be kept in accordance with the
regulations (if any) aregister in which the Minister may list habitat
identified by the Minister in accordance with the regulations as
being critical to the survival of alisted threatened species or listed
threatened ecological community.

(2) Theregulations must require the Minister to consider scientific
advice in identifying the habitat.

(3) Theregister must be made available for public inspectionin
accordance with the regulations (if any).

(4) Habitat listed in the register in relation to a species or ecological
community iscritical habitat for the species or ecological
community.

207B Offence of knowingly damaging critical habitat

(1) A personisguilty of an offenceif:
(a) the person takes an action; and

(b) the person knows that the action significantly damages or
will significantly damage critical habitat for alisted
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)

©)

(4)

threatened species (except a conservation dependent species)
or of alisted threatened ecological community; and

(c) the habitat isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
197. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
The offence is punishable on conviction by imprisonment for not

more than 2 years or afine not exceeding 1,000 penalty units, or
both.

To avoid doubt, this section does not affect the operation of
Division 2, 3 or 4.

207C Saleor lease of Commonwealth land containing critical

(D

()

©)

habitat

This section applies to a Commonwealth agency that executes a
contract for the sale or lease to someone else of Commonwealth
land that includes critical habitat for alisted threatened species or
listed threatened ecological community. It does not matter whether
the Commonwealth agency executes the contract for the
Commonwealth or on its own behalf.

The Commonwealth agency must ensure that the contract includes
a covenant the effect of which isto protect the critical habitat.

The Commonwealth agency must take reasonabl e steps to ensure
as far as practicable that the covenant binds the successorsin title
of the buyer or lessee (as appropriate).
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Subdivison C—M iscellaneous

208 Regulations

The regulations may:

(a) provide for the transportation, treatment and disposal of
members of listed threatened species or listed threatened
ecological communities killed, injured or taken in
contravention of this Division; and

(b) provide for the methods or equipment by which members of
listed threatened species or listed threatened ecological
communities may be killed or taken otherwise than in
contravention of this Division; and

(c) provide for the gathering and dissemination of information
relating to listed threatened species or listed threatened
ecological communities; and

(d) provide for the protection and conservation of listed
threatened species or listed threatened ecol ogical
communities; and

(e) providefor any matter incidental to or connected with any of
the above paragraphs.
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Division 2—Migratory species

Subdivision A—L.isting

209 Listed migratory species

(1) The Minister must, by instrument published in the Gazette:
(a) establish alist of migratory species for the purposes of this
Act; and
(b) amend thelist, as necessary, so that it includes all species
required to beincluded in the list under subsection (3).

(2) The Minister must establish the list within 30 days after the
commencement of this Act.

(3) Thelist must include:

(a) all speciesfrom time to time included in appendices to the
Bonn Convention and for which Australiais a Range State
under the Convention; and

(b) all speciesfrom time to time included in lists established
under JAMBA and CAMBA; and
(c) al native species from timeto timeidentified inalist
established under, or an instrument made under, an
international agreement approved by the Minister under
subsection (4).
The list must not include any other species.

(4) The Minister may, by instrument published in the Gazette, approve
an international agreement for the purposes of subsection (3) if
satisfied it is an agreement relevant to the conservation of
migratory species.

(5) Aninstrument mentioned in subsection (4) is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.
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(6) The Minister may, by instrument published in the Gazette, correct
an inaccuracy or update the name of a migratory species.

Subdivision B—Per mit system

210 Subdivision does not apply to members of listed threatened
speciesor cetaceans

This Subdivision does not apply to a member of alisted migratory
species that is a member of alisted threatened species or a
cetacean.

211 Recklesdly killing or injuring member of listed migratory
species
(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action resultsin the death or injury of a member of a
migratory species; and
(c) the member isamember of alisted migratory species; and
(d) the member isin or on a Commonwealth area.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

211A Strict liability for Killing or injuring member of listed
migratory species

(1) A personisguilty of an offenceif:
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(a) the person takes an action; and

(b) theaction resultsin the death or injury of a member of a
migratory species; and

(c) the member isamember of alisted migratory species; and

(d) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b), (c) and (d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

211B Recklesdsly taking etc. member of listed migratory species

(1) A personisguilty of an offenceif:
(a) the person takes, trades, keeps or moves a member of a
migratory species; and
(b) the member isamember of alisted migratory species; and
(c) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
(3) The offenceis punishable on conviction by imprisonment for not

more than 2 years or afine not exceeding 1,000 penalty units, or
both.
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211C Strict liability for taking etc. member of listed migratory
species
(1) A personisquilty of an offenceif:
(a) the person takes, trades, keeps or moves a member of a
migratory species; and
(b) the member isamember of alisted migratory species; and
(c) the member isin or on a Commonwealth area.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

211D Trading etc. member of listed migratory speciestaken in
Commonwealth area

(1) A personisguilty of an offenceif:
(a) the person trades, keeps or moves a member of a migratory
species; and
(b) the member isamember of alisted migratory species; and
(c) the member has been taken in or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
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(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

211E Strict liability for trading etc. member of listed migratory
speciestaken in Commonwealth area

(1) A personisguilty of an offenceif:
(a) the person trades, keeps or moves a member of a migratory
species; and
(b) the member isamember of alisted migratory species; and
(c) the member has been taken in or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
212. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

212 Certain actions are not offences

Sections 211, 211A, 211B, 211C, 211D and 211E do not apply to:
(a) an action authorised by a permit that was issued under
section 216 and isin force; or

(b) an action provided for by, and taken in accordance with, a
wildlife conservation plan made or adopted under Division 5
and in force; or

(c) anaction that is covered by an approval in operation under
Part 9 for the purposes of subsection 20(1) or section 20A; or

(d) an action that:
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(i) isoneof aclass of actions declared by the Minister
under section 33 not to require an approval under Part 9
for the purposes of section 20 or 20A; and

(i) istakenin accordance with a management plan that is
an accredited management plan for the purposes of the
declaration; or

(e) an action that istaken in a humane manner and is reasonably
necessary to relieve or prevent suffering by a member of a
listed migratory species; or

(f) anaction that is reasonably necessary to prevent arisk to
human health; or

(g) an action by a Commonwealth agency, or an agency of a
State or of aself-governing Territory, that is reasonably
necessary for the purposes of law enforcement; or

(h) an action that is reasonably necessary to deal with an
emergency involving a serious threat to human life or
property; or

(i) an action that occurs as aresult of an unavoidable accident,
other than an accident caused by negligent or reckless
behaviour; or

(j) an action that istaken in accordance with a permit issued
under regulations made under the Great Barrier Reef Marine
Park Act 1975 and in force.

Note: A defendant bears an evidential burden in relation to the mattersin
this section. See subsection 13.3(3) of the Criminal Code.

213 Operation of sections 20 and 20A not affected

To avoid doubt, sections 211, 211A, 211B, 211C, 211D, 211E and
212 do not affect the operation of section 20 or 20A.

214 Failing to notify taking etc. of listed migratory species

(1) Thissection appliesto an action taken by a person if al of the
following conditions are met:

(a) the person’saction either:
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)

©)

(4)

()

(i) resultsinthe death or injury of amember of alisted
migratory speciesthat isin or on a Commonwealth area;
or

(ii) consists of, or involves, trading, taking, keeping or
moving amember of alisted migratory speciesthatisin
or on a Commonwealth area;

(b) the person’s action does not constitute an offence against
section 211, 211A, 211B, 211C, 211D or 211E;
(c) the person’saction isnot an action that the person was
authorised by a permit to take.
Notel:  Section 212 setsout most of the circumstances in which an action

described in paragraph (1)(a) will not be an offence against section
211, 211A, 211B, 211C, 211D or 211E.

Note2: A person isauthorised by a permit to take an action if the person isthe
holder of the permit or the person is given an authority under section
219 by the holder of the permit to take the action.

Note3:  The conditions of a permit may require the holder of the permit to
give certain notices.

Within 7 days of becoming aware of the action, the person must
notify the Secretary in writing, by telephone or by use of any other
€lectronic equipment:

(a) that the action wastaken; and

(b) of other particulars (if any) about the action that are
prescribed by the regulations.

An example of the particulars about the action that the regulations
may prescribe is the time and place of taking the action. This does
not limit the particulars the regulations may prescribe.

Subsection (2) does not apply to the person if he or she, or any
other person or body, is required by or under alaw of the
Commonwealth to notify the Secretary of the action.

A person is guilty of an offence punishable on conviction by afine
not exceeding 100 penalty unitsif the person:

(a) failstodo an act; and

(b) thefailing to do the act resultsin a contravention of
subsection (2).

232
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Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

215 Application for permits

(1) A person may, in accordance with the regulations, apply to the
Minister for apermit to be issued under section 216.

(2) The application must be accompanied by the fee prescribed by the
regulations (if any).

(3) Assoon as practicable after receiving the application, the Minister
must cause notice of the application to be given to each person and
body registered under section 266A (about registration for
consultation on permit applications).

(4) The notice must:
(a) statethat an application for a permit has been made; and
(b) set out details of the application; and

(c) invite persons and bodies to make written submissions to the
Minister about whether a permit should be issued; and

(d) specify:
(i) an address for lodgment of submissions; and
(if) aday by which submissions must be lodged.

(5) The day specified must not be aday occurring within 5 days after
the last day on which the notice was given.

216 Minister may issue per mits

(1) Subject to subsection (3), the Minister may, on application by a
person under section 215, issue a permit to the person.

(2) A permit authorises its holder to take an action specified in the
permit without breaching section 211, 211A, 211B, 211C, 211D or
211E.

(8) The Minister must not issue the permit unless satisfied that:
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(a) the specified action will contribute significantly to the
conservation of the listed migratory species concerned or
other listed migratory species; or

(b) the impact of the specified action on a member of the listed
migratory species concerned isincidental to, and not the
purpose of, the taking of the action and:

(i) thetaking of the action will not adversely affect the
conservation status of that species or a population of
that species; and

(ii) thetaking of the action is not inconsistent with a
wildlife conservation plan for that speciesthat isin
force; and

(iii) the holder of the permit will take all reasonable stepsto
minimise the impact of the action on that species; or

(c) the specified action is of particular significance to indigenous
tradition and will not adversely affect the conservation status
of the listed migratory species concerned, or a population of
that species; or

(d) the specified action is necessary in order to control pathogens
and is conducted in away that will, so far asis practicable,
keep to a minimum any impact on the listed migratory
species concerned.

(4) In making a decision on the application, the Minister must consider
all written submissions made by persons or bodies registered under
section 266A (about registration for consultation on permit
applications) to the Minister on or before the day, and at the
address for lodgment, specified in the notice under section 215.

217 Conditions of permits

(1) A permit is subject to such conditions as are specified in the permit
or as are imposed under subsection (2).

(2) The Minister may, in accordance with the regulations:
(a) vary or revoke a condition of a permit; or
(b) impose further conditions of a permit.
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218 Contravening conditions of a per mit

The holder of a permit is guilty of an offence punishable on
conviction by afine not exceeding 300 penalty unitsif:

(a) he or she does, or failsto do, an act or thing; and
(b) doing, or failing to do, the act or thing resultsin a
contravention of a condition of the permit.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

219 Authoritiesunder permits

(1) Subject to subsection (2), the holder of a permit may giveto a
person written authority to take for or on behalf of the holder any
action authorised by the permit. The authority may be given
generdly or as otherwise provided by the instrument of authority.

(2) The holder of apermit must not give an authority unless:
(a) the permit contains a condition permitting the holder to do
s0; and
(b) theauthority is given in accordance with any requirements
set out in the condition.

(3) A permitis, for the purposes of this Act, taken to authorise the
taking of a particular action by a person if the taking of that action
by the person is authorised by an authority given by the holder of
the permit.

(4) The giving of an authority does not prevent the taking of any action
by the holder of the permit.

(5) Except as provided in this section, a permit does not authorise the
taking of any action by a person for or on behalf of the holder of
the permit.

(6) A person who gives an authority must give to the Minister written
notice of it within 14 days after giving the authority.
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220 Transfer of permits

On the application, in accordance with the regulations, of the
holder of a permit, the Minister may, in accordance with the
regulations, transfer the permit to another person.

221 Suspension or cancellation of permits

The Minister may, in accordance with the regulations:
(a) suspend a permit for a specified period; or
(b) cancel apermit.

221A Review of decisions about permits

An application may be made to the Administrative Appeals
Tribunal for review of adecision:

(a) toissue or refuse a permit; or

(b) to specify, vary or revoke a condition of a permit; or
(c) toimpose afurther condition of a permit; or

(d) totransfer or refuseto transfer a permit; or

(e) tosuspend or cancel a permit.

222 Fees

Such fees as are prescribed (if any) are payable in respect of the
following:

(a) the grant or the transfer of a permit;
(b) the variation or revocation of a condition of a permit;
(c) theimposition of afurther condition of a permit.

Subdivison C—M iscellaneous

223 Regulations
The regulations may:
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(a) provide for the transportation, treatment and disposal of
members of listed migratory specieskilled, injured or taken
in contravention of this Division; and

(b) provide for the methods or equipment by which members of
listed migratory species may be killed or taken otherwise
than in contravention of this Division; and

(c) provide for the gathering and dissemination of information
relating to listed migratory species; and

(d) provide for the protection and conservation of listed
migratory species; and

(e) provide for any matter incidental to or connected with any of
the above paragraphs.
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Division 3—Whales and other cetaceans

Subdivision A—Application of Division

224 Application of Division

(1) ThisDivision extends to acts, omissions, matters and things
outside Australia (whether in aforeign country or not), except so
far asthe contrary intention appears.

(2) A provision of this Division that has effect in relation to a place
outside the outer limits of the Australian Whale Sanctuary applies
only inrelation to:

(a) Australian citizens; and
(b) personswho:
(i) arenot Australian citizens; and
(ii) hold permanent visas under the Migration Act 1958; and
(iii) aredomiciled in Australia or an external Territory; and

(c) corporationsincorporated in Australia or an external
Territory; and

(d) the Commonwealth; and

(e) Commonwealth agencies; and
(f) Australian aircraft; and

(g) Australian vessdls; and

(h) members of crews of Australian aircraft and Australian
vessels (including personsin charge of aircraft or vessels).

(3) ThisDivision appliesto avessd asif it were an Australian vessel
if:
() thevessd isaboat within the meaning of the Fisheries
Management Act 1991; and
(b) adeclaration, under subsection 4(2) of that Act, that the
vessel istaken to be an Australian boat isin force.

238
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Subdivision B—Australian Whale Sanctuary

225 Australian Whale Sanctuary

(1) The Australian Whale Sanctuary is established in order to give
formal recognition of the high level of protection and management
afforded to cetaceans in Commonwealth marine areas and
prescribed waters.

(2) The Australian Whale Sanctuary comprises:

(a) thewaters of the exclusive economic zone (other than the
coastal waters of a State or the Northern Territory); and

(b) so much of the coastal waters of a State or the Northern
Territory as are prescribed waters; and

(c) any marine or tidal waters that are inside the baseline of the
territorial sea adjacent to an external Territory, whether or
not within the limits of an external Territory.

Note: Generally the baseline is the lowest astronomical tide along the coast

but it also includes lines enclosing bays and indentations that are not
bays and straight baselines that depart from the coast.

226 Prescribed waters

(1) Theregulations may declare the whole, or a specified part, of the
coastal waters of a State or the Northern Territory to be prescribed
waters.

(2) Beforethe Governor-General makes a regulation under subsection
(1), the Minister must obtain the agreement of the relevant Minister
of the State or the Northern Territory.

227 Coastal waters

(1) Section 15B of the Acts Interpretation Act 1901 does not apply in
relation to this Division.

(2) The coastal waters of a State or the Northern Territory are:
(@) the part or parts of the territorial seathat are:
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(i) within 3 nautical miles of the baseline of the territorial
sega; and
(i) adjacent to that State or Territory; and
(b) any marine or tidal waters that are inside that baseline and
are adjacent to that State or Territory but are not within the
limits of a State or that Territory.

Note: Generally the baseline is the lowest astronomical tide along the coast
but it also includes lines enclosing bays and indentations that are not
bays and straight baselines that depart from the coast.

(3) Any part of the territorial seathat is adjacent to the Jervis Bay
Territory is, for the purposes of subsection (2), taken to be adjacent
to New South Wales.

228 Minister may make declaration for coastal waters

(1) If theMinister is satisfied that alaw of a State or the Northern
Territory adequately protects cetaceans in the coastal waters, or a
part of the coastal waters, of the State or Territory, the Minister
may make a declaration accordingly, whether or not those coastal
waters or that part are prescribed waters.

(2) A declaration must be in writing.

Subdivison C—Offences

229 Recklessly killing or injuring a cetacean

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action resultsin the death or injury of a cetacean; and
(c) thecetaceanisin:

(i) the Australian Whale Sanctuary (but not the coastal
waters, or a part of the coastal waters, of a State or the
Northern Territory for which a declaration under section
228 isinforce); or

(ii) waters beyond the outer limits of the Australian Whale
Sanctuary.
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Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
231. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

229A Strict liability for killing or injuring a cetacean

(1) A personisguilty of an offenceif:
(a) the person takes an action; and
(b) the action resultsin the death or injury of a cetacean; and
(c) thecetaceanisin:

(i) the Australian Whale Sanctuary (but not the coastal
waters, or apart of the coastal waters, of a State or the
Northern Territory for which a declaration under section
228 isinforce); or

(if) waters beyond the outer limits of the Australian Whale
Sanctuary.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
231. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

229B Intentionally taking etc. a cetacean

(1) A personisquilty of an offenceif:
(a) the person takes, trades, keeps, moves or interferes with a
cetacean; and
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(b) thecetaceanisin:

(i) the Australian Whale Sanctuary (but not the coastal
waters, or a part of the coastal waters, of a State or the
Northern Territory for which a declaration under section
228 isinforce); or

(ii) waters beyond the outer limits of the Australian Whale
Sanctuary.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
231. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(b).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

(4) InthisAct:

interfere with a cetacean includes harass, chase, herd, tag, mark or
brand the cetacean.

229C Strict liability for taking etc. a cetacean

(1) A personisguilty of an offenceif:
(a) the person takes, trades, keeps, moves or interferes with a
cetacean; and
(b) the cetaceanisin:
(i) the Australian Whale Sanctuary (but not the coastal

waters, or a part of the coastal waters, of a State or the
Northern Territory for which a declaration under section
228 isinforce); or

(ii) waters beyond the outer limits of the Australian Whale
Sanctuary.

242 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Species and communities Part 13
Whales and other cetaceans Division 3

Section 229D

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
231. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a) and (b).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

229D Treating an illegally killed or taken cetacean

(1) A personisguilty of an offenceif:
(a) the person treats a cetacean; and
(b) the cetacean has been:
(i) killed in contravention of section 229 or 229A; or
(ii) taken in contravention of section 229B or 229C.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
231. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

(3) InthisAct:

treat a cetacean means divide or cut up, or extract any product
from, the cetacean.

230 Possession of cetaceans

(1) Subject to section 231, aperson is guilty of an offence if:
(a) the person hasin his or her possession:
(i) acetacean; or
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(ii) apart of acetacean; or
(iii) aproduct derived from a cetacean; and
(b) the cetacean has been:
(i) killed in contravention of section 229 or 229A; or
(ii) taken in contravention of section 229B or 229C.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) An offence against this section is punishable on conviction by
imprisonment for not more than 2 years or afine not exceeding
1,000 penalty units, or both.

231 Certain actions are not offences

Sections 229, 229A,, 229B, 229C, 229D and 230 do not apply to:

(a) an action authorised by a permit that was issued under
section 238 and isin force; or

(b) an action provided for by, and taken in accordance with, a
recovery plan, or awildlife conservation plan, made or
adopted under Division 5 and in force; or

(c) anaction that istaken in a humane manner and is reasonably
necessary to relieve or prevent suffering of a cetacean; or

(d) an action that is reasonably necessary to prevent arisk to
human health; or

(e) an action by a Commonwealth agency, or an agency of a
State or of aself-governing Territory, that is reasonably
necessary for the purposes of law enforcement; or

(f) anaction that is reasonably necessary to deal with an
emergency involving a serious threat to human life or
property; or

(g) an action that occurs as aresult of an unavoidable accident,
other than an accident caused by negligent or reckless
behaviour; or

(h) inthe case of an action taken in relation to a cetacean that is
not a member of alisted threatened species—the action was
provided for by, and taken in accordance with, a plan of
management that is accredited under section 245.
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Note: A defendant bears an evidential burden in relation to the mattersin
this section. See subsection 13.3(3) of the Criminal Code.

232 Action to betaken on killing etc. cetaceans

(1) Thissection appliesto an action taken by aperson if al of the
following conditions are met:
(a) the person’saction:
(i) resultsintheinjury or death of a cetacean, or consists of
taking a cetacean, in the Australian Whale Sanctuary
(but not the coastal waters, or a part of the coastal
waters of a State or the Northern Territory for which a
declaration under section 228 isin force) or in waters
beyond the outer limits of the Australian Whale
Sanctuary; or
(ii) consists of treating a cetacean killed, injured or taken in
contravention of section 229, 229A, 229B or 229C;
(b) the person’s action does not constitute an offence against
section 229, 229A, 229B, 229C or 229D;
(c) the person’saction is not an action that the person was
authorised by a permit to take.
Note 1: Section 231 sets out most of the circumstances in which an action

described in paragraph (1)(a) will not be an offence against section
229, 229A, 229B, 229C or 229D.

Note2: A person isauthorised by a permit to take an action if the person isthe
holder of the permit or the person is given an authority under section
241 by the holder of the permit to take the action.

Note3:  The conditions of a permit may require the holder of the permit to
give certain notices.

(2) Within 7 days of becoming aware of the action, the person must
notify the Secretary in writing, by telephone or by use of any other
electronic equipment:

(a) that the action was taken; and
(b) of other particulars (if any) about the action that are
prescribed by the regulations.
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(3) Anexample of the particulars about the action that the regulations
may prescribeis the time and place of taking the action. This does
not limit the particulars the regulations may prescribe.

(4) Subsection (2) does not apply to the person if he or she, or any
other person or body, isrequired by or under alaw of the
Commonwealth to notify the Secretary of the action.

(5) A personisguilty of an offence punishable on conviction by afine
not exceeding 100 penalty unitsif the person:

(a) failstodo an act; and
(b) thefailing to do the act resultsin a contravention of
subsection (2).

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Subdivision D—Offencesrelating to unlawful importation

233 Possession of unlawfully imported cetaceans

(1) Subject to section 235, a person is guilty of an offenceif:
(a) the person hasin his or her possession:
(i) acetacean; or
(ii) apart of acetacean; or
(iii) aproduct derived from a cetacean; and
(b) the cetacean has been unlawfully imported.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) An offence against this section is punishable on conviction by
imprisonment for not more than 2 years or afine not exceeding
1,000 penalty units, or both.

234 Treating unlawfully imported cetaceans

(1) Subject to section 235, aperson is guilty of an offence if:
(a) the person treats a cetacean; and
(b) the cetacean has been unlawfully imported.
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Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) An offence against this section is punishable on conviction by
imprisonment for not more than 2 years or afine not exceeding
1000 penalty units, or both.

235 Sections 233 and 234 do not apply to certain actions

Sections 233 and 234 do not apply to:

(a) an action authorised by a permit that was issued under
section 238 and isin force; or

(b) an action provided for by, and taken in accordance with, a
recovery plan, or awildlife conservation plan, made or
adopted under Division 5 and that isin force; or

(c) an action that istaken in a humane manner and is reasonably
necessary to relieve or prevent suffering by a cetacean; or

(d) an action that is reasonably necessary to prevent arisk to
human health; or

(e) an action by a Commonwealth agency, or an agency of a
State or of a self-governing Territory, that is reasonably
necessary for the purposes of law enforcement; or

(f) an action that is reasonably necessary to deal with an
emergency involving a serious threat to human life or
property; or

(g) an action that occurs as aresult of an unavoidable accident,
other than an accident caused by negligent or reckless
behaviour.

Note: A defendant bears an evidential burden in relation to the mattersin
this section. See subsection 13.3(3) of the Criminal Code.

Subdivision E—M iscellaneous offences

236 Offencesrelating to foreign whaling vessels

(1) The master of aforeign whaling vessel is guilty of an offenceif the
vessel is brought into a port in Australiaor an external Territory
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and the master has not obtained the written permission of the
Minister for the vessel to be brought into the port.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) An offence against subsection (1) is punishable on conviction by a
fine not exceeding 500 penalty units.

(4) Subsection (1) does not apply if:

(a) thevessel isbrought into the port in accordance with a
prescribed agreement between Australia and any other
country or countries; or

(b) thevessel isbrought into the port under the direction of a
person exercising powers under alaw of the Commonwealth
or of a State; or

(c) an unforeseen emergency rendersit necessary to bring the
vessel into the port in order to secure the safety of the vessel
or human life.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3) of the Criminal Code.

(5) InthisAct:

foreign whaling vessel means avessel, other than an Australian
vessel, designed, equipped or used for:
(@) killing, taking, treating or carrying whales; or
(b) supporting the operations of a vessel or vessels designed,
equipped or used for killing, taking, treating or carrying
whales.

master, in relation to aforeign whaling vessel, means the person
(other than aship’s pilot) in charge or command of the vessel.

248
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Subdivision F—Permit system

237 Application for permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 238.

Note: The action to be covered by the permit will undergo assessment under
Part 8 as it applies because of section 165.

(2) The application must be accompanied by the fee prescribed by the
regulations (if any).

(3) Assoon as practicable after receiving the application, the Minister
must cause notice of the application to be given to each person and
body registered under section 266A (about registration for
consultation on permit applications).

(4) The notice must:
(a) statethat an application for a permit has been made; and
(b) set out details of the application; and
(c) invite persons and bodies to make written submissions to the
Minister about whether a permit should be issued; and
(d) specify:
(i) an addressfor lodgment of submissions; and
(ii) aday by which submissions must be lodged.

(5) The day specified must not be aday occurring within 5 days after
the last day on which the notice was given.

238 Minister may issue per mits

(1) Subject to subsections (3) and (4), the Minister may, on application
by a person under section 237, issue a permit to the person.

(2) A permit authorises its holder to take an action specified in the
permit without breaching sections 229, 229A, 229B, 229C, 229D,
230, 233 and 234.

(3) The Minister must not issue the permit unless satisfied that:
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(a) the specified action will contribute significantly to the
conservation of cetaceans; or

(b) if the specified action will interfere with cetaceans, the
interference isincidental to, and not the purpose of, the
taking of the action and:

(i) thetaking of the action will not adversely affect the
conservation status of a species of cetacean or a
population of that species; and

(ii) thetaking of the action is not inconsistent with a
recovery plan or wildlife conservation plan that isin
force for a species of cetacean; and

(iii) the holder of the permit will take all reasonable stepsto
minimise the interference with cetaceans; or
(c) the specified action is whale watching and is carried out in
accordance with the regulations (if any) made for the
purposes of this section.
Note: In deciding whether to issue the permit, the Minister must consider the

assessment report that relates to the action to be covered by the permit
and was prepared as aresult of Part 8 applying because of section 165.

(3A) In making adecision on the application, the Minister must consider
all written submissions made by persons or bodies registered under
section 266A (about registration for consultation on permit
applications) to the Minister on or before the day, and at the
address for lodgment, specified in the notice under section 237.

(4) The Minister must not grant a permit authorising its holder to kill a
cetacean or to take a cetacean for live display.

(5) InthisAct:

whale watching means any activity conducted for the purpose of
observing awhale, including but not limited to being in the water
for the purposes of observing or swimming with awhale, or
otherwise interacting with awhale.
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239 Conditions of permits

(1) A permit issubject to such conditions as are specified in the permit
or as are imposed under subsection (2).

(2) The Minister may, in accordance with the regulations:
(a) vary or revoke a condition of a permit; or
(b) impose further conditions of a permit.

240 Contravening conditions of a per mit

The holder of a permit is guilty of an offence punishable upon
conviction by afine not exceeding 300 penalty unitsif:
(a) he or she does, or failsto do, an act or thing; and
(b) doing, or failing to do, the act or thing resultsin a
contravention of a condition of the permit.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

241 Authoritiesunder permits

(1) Subject to subsection (2), the holder of a permit may giveto a
person written authority to take for or on behalf of the holder any
action authorised by the permit. The authority may be given
generdly or as otherwise provided by the instrument of authority.

(2) The holder of apermit must not give an authority unless:
(a) the permit contains a condition permitting the holder to do
s0; and
(b) theauthority is given in accordance with any requirements
set out in the condition.

(3) A permitis, for the purposes of this Act, taken to authorise the
taking of a particular action by a person if the taking of that action
by the person is authorised by an authority given by the holder of
the permit.

(4) Thegiving of an authority does not prevent the taking of any action
by the holder of the permit.
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(5) Except as provided in this section, a permit does not authorise the
taking of any action by a person for or on behalf of the holder of
the permit.

(6) A person who gives an authority must give to the Minister written
notice of it within 14 days after giving the authority.

242 Transfer of permits

On the application, in accordance with the regulations, of the
holder of a permit, the Minister may, in accordance with the
regulations, transfer the permit to another person.

243 Suspension or cancellation of permits

The Minister may, in accordance with the regulations:
(a) suspend a permit for a specified period; or
(b) cancel apermit.

243A Review of decisions about permits

An application may be made to the Administrative Appeals
Tribunal for review of adecision:

(a) toissueor refuse apermit; or

(b) to specify, vary or revoke a condition of a permit; or
(c) toimpose afurther condition of a permit; or

(d) to transfer or refuse to transfer a permit; or

(e) tosuspend or cancel a permit.

244 Fees

Such fees as are prescribed (if any) are payable in respect of the
following:

(a) the grant or the transfer of a permit;
(b) the variation or revocation of a condition of a permit;
(c) theimposition of afurther condition of a permit.
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Subdivison G—M iscellaneous

245 Minister may accredit plans of management

The Minister may, by instrument in writing, accredit for the
purposes of this Division:

(@) aplan of management within the meaning of section 17 of
the Fisheries Management Act 1991; or

(b) aplan of management for afishery made by a State or
self-governing Territory and that isin force in the State or
Territory;

if satisfied that:

(c) the plan requires persons engaged in fishing under the plan to
take all reasonable steps to ensure that cetaceans are not
killed or injured as aresult of the fishing; and

(d) the fishery to which the plan relates does not, or is not likely
to, adversely affect the conservation status of a species of
cetacean or a population of that species.

246 Vesting of whalesin Commonwealth

() If:
(a) acetaceanis:

(i) inthe Australian Whale Sanctuary, other than the
coastal waters, or a part of the coastal waters, of a State
or the Northern Territory for which a declaration under
section 228 isin force; or

(if) in waters beyond the outer limits of the Australian
Whale Sanctuary; and
(a) aperson kills, injures or takes the cetacean, whether or not in
contravention of this Division;
the cetacean vests, by force of this section, in the Commonwealth.

(2) The Commonwealth isnot liable in any action, suit or proceedings
in respect of any matter relating to a cetacean at any time before
the taking of possession of the cetacean by the Commonwealth.
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247 Regulations

The regulations may:

(a) provide for the transportation, treatment and disposal of
cetaceans killed, injured or taken in contravention of this
Division; and

(b) provide for the methods or equipment by which cetaceans
may be killed, taken or interfered with otherwise than in
contravention of this Division; and

(c) provide for the gathering and dissemination of information
relating to cetaceans; and

(d) provide for the protection and conservation of cetaceans; and

(e) providefor any matter incidental to or connected with any of
the above paragraphs.
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Division 4—L isted marine species
Subdivision A—L.isting

248 Listed marine species

(1) The Minister must, by instrument published in the Gazette,
establish alist of marine species for the purposes of this Part.

(2) Thelist, asfirst established, must contain only the following:

(a) all speciesin the Family Hydrophiidae (sea-snakes);

(b) all speciesin the Family Laticaudidae (sea-snakes);

(c) all speciesin the Family Otariidae (eared seals);

(d) all speciesin the Family Phocidae (“true” seals);

(e) all speciesin the Genus Crocodylus (crocodiles);

(f) al speciesin the Genus Dugong (dugong);

(g) al speciesin the Family Cheloniidae (marine turtles);

(h) the species Dermochelys coriacea (leatherback turtles);

(i) al speciesin the Family Syngnathidae (seahorses,
sea-dragons and pipefish);

() al speciesin the Family Solenostomidae (ghost pipefish);

(k) all speciesin the Class Aves (birds) that occur naturally in
Commonwesalth marine areas.

(3) The Minister must establish the list within 30 days after the
commencement of this Act.

(4) The Minister must cause a notice summarising the information
contained in the instrument to be published in accordance with the
regulations (if any).

249 Minister may amend list

(1) Subject to this Subdivision, the Minister may, by instrument
published in the Gazette, amend the list:
(a) by includingitemsinthelist; or
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(b) by deleting items from the list; or
(c) by correcting an inaccuracy or updating the name of a marine
Species.

(2) Aninstrument mentioned in paragraph (1)(a) or (b) isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(3) Despite section 48 of the Acts Interpretation Act 1901 as it applies
in relation to an instrument because of section 46A of that Act,
amendments of alist that delete items from the list take effect on
the first day on which they are no longer liable to be disallowed, or
to be taken to have been disallowed, under section 48 of that Act as
it so applies.

(4) When an instrument islaid before each House of the Parliament in
accordance with section 48 of the Acts Interpretation Act 1901, the
Minister must cause a statement to be laid before each House with
the instrument explaining:

(a) inthe case of an item that has been included in the list by the
instrument—why the item was so included; or

(b) inthe case of an item that has been deleted from the list by
the instrument—why the item was so del eted.

(5) The Minister must cause a notice summarising the information
contained in an instrument to be published in accordance with the
regulations (if any).

250 Adding marine speciesto thelist

(1) The Minister must not add a marine species to the list unless:

(a) the Minister is satisfied that it is necessary to include the
speciesin thelist in order to ensure the long-term
conservation of the species; and

(b) the species occurs naturally in a Commonwealth marine area.

(2) Before adding a marine speciesto the list, the Minister must
consult with each Minister who has an interest in a Commonwealth
marine area where the species occurs naturally.
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251 Minister must consider advice from Scientific Committee

(1) Indeciding whether to add an item to, or delete an item from, the
list, the Minister must, in accordance with the regulations (if any),
obtain and consider advice from the Scientific Committee on the
scientific aspects of the addition or deletion of the item concerned.

(2) The Minister must:
(@) decide whether to add an item to, or delete an item from, the
list; and
(b) if the Minister decidesto add or delete the item—cause the
necessary instrument to be published in the Gazette;
within 90 days after receiving the Scientific Committee' s advice on
the addition or deletion of the item.

(3) A member of the Scientific Committee has a duty not to disclose to
any other person the advice, or any information relating to the
advice, before the end of that period of 90 days unless the
disclosure:

(a) isfor the official purposes of the Scientific Committee; or

(b) if aninstrument is published in the Gazette relating to an
addition or deletion to which the advice relates—occurred
after the publication.

252 Minister to makelistsavailable to the public

The Minister must, in accordance with the regulations (if any),
make copies of up-to-date lists available for purchase, for a
reasonable price, at a prescribed place in each State and
self-governing Territory.
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Subdivision B—Per mit system

253 Subdivision does not apply to member s of certain species and
cetaceans

This Subdivision does not apply to amember of alisted marine
speciesthat isamember of alisted migratory species, a member of
alisted threatened species or a cetacean.

254 Recklessly killing or injuring member of listed marine species

(1) A personisquilty of an offenceif:
(a) the person takes an action; and
(b) the action resultsin the death or injury of a member of a
marine species; and
(c) the member isamember of alisted marine species; and
(d) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraph (1)(d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offence is punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

254A Strict liability for Killing or injuring member of listed marine
species
(1) A personisquilty of an offenceif:
(a) the person takes an action; and

(b) the action resultsin the death or injury of a member of a
marine species; and

258 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Species and communities Part 13
Listed marine species Division 4

Section 254B

(c) the member isa member of alisted marine species; and
(d) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.
(2) Strict liability appliesto paragraphs (1)(a), (b), (c) and (d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

254B Recklesdly taking etc. member of listed marine species

(1) A personisguilty of an offenceif:
(a) the person takes, trades, keeps or moves a member of a
marine species; and
(b) the member isamember of alisted marine species; and
(c) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by imprisonment for not
more than 2 years or afine not exceeding 1,000 penalty units, or
both.

254C Strict liability for taking etc. member of listed marine species

(1) A personisquilty of an offenceif:
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(a) the person takes, trades, keeps or moves a member of a
marine species; and

(b) the member isamember of alisted marine species; and

(c) the member isin or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

254D Trading etc. member of listed marine speciestaken in
Commonwealth area

(1) A personisguilty of an offenceif:
(a) the person trades, keeps or moves a member of amarine
species; and
(b) the member isamember of alisted marine species; and
(c) the member has been taken in or on a Commonwealth area.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
(3) The offenceis punishable on conviction by imprisonment for not

more than 2 years or afine not exceeding 1,000 penalty units, or
both.
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254E Strict liability for trading etc. member of listed marine species
taken in Commonwealth area

(1) A personisquilty of an offenceif:
(a) the person trades, keeps or moves a member of a marine
species; and
(b) the member isamember of alisted marine species; and
(c) the member has been taken in or on a Commonwealth area.

Notel:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Thissection does not apply in the circumstances described in section
255. A defendant bears an evidential burden in relation to those
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) Strict liability appliesto paragraphs (1)(a), (b) and (c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The offenceis punishable on conviction by afine not exceeding
500 penalty units.

255 Certain actions ar e not offences

Sections 254, 254A, 254B, 254C, 254D and 254E do not apply to:

(@) an action authorised by a permit that was issued under
section 258 and isin force; or

(b) an action provided for by, and taken in accordance with, a
wildlife conservation plan made under Division 5 and in
force; or

(c) anaction that is covered by an approval in operation under
Part 9 for the purposes of subsection 23(1) or (2), 24A(1),
(2), (3) or (4), 26(1) or (2) or 27A (1), (2), (3) or (4); or
(d) an action that:
(i) isoneof aclassof actions declared by the Minister
under section 33 not to require an approval under Part 9
for the purposes of subsection 23(1) or (2), 24A(1), (2),
(3) or (4), 26(1) or (2) or 27A(2), (2), (3) or (4); and
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(ii) istakenin accordance with a management plan that is
an accredited management plan for the purposes of the
declaration; or

(e) an action that istaken in a humane manner and is reasonably
necessary to relieve or prevent suffering by an animal; or

(f) anaction that is reasonably necessary to prevent arisk to
human health; or

(g) an action by a Commonwealth agency, or an agency of a
State or of aself-governing Territory, that is reasonably
necessary for the purposes of law enforcement; or

(h) an action that is reasonably necessary to deal with an
emergency involving a serious threat to human life or
property; or

(i) an action that occurs as aresult of an unavoidable accident,
other than an accident caused by negligent or reckless
behaviour; or

(j) an action taken in accordance with a permit issued under
regulations made under the Great Barrier Reef Marine Park
Act 1975 and in force; or

(k) an action provided for by, and taken in accordance with, a
plan of management that is accredited under section 265.

Note: A defendant bears an evidential burden in relation to the mattersin
this section. See subsection 13.3(3) of the Criminal Code.

256 Failing to notify taking etc. of listed marine wildlife

(1) Thissection appliesto an action taken by a person if al of the
following conditions are met:
(a) the person’s action either:
(i) resultsinthe death or injury of amember of alisted
marine species that is in or on a Commonwealth area; or
(if) consists of, or involves, trading, taking, keeping or
moving a member of alisted marine speciesthat isin or
on a Commonwealth area;
(b) the person’s action does not constitute an offence against
section 254, 254A, 254B, 254C, 254D or 254E;
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(c) the person’saction is not an action that the person was
authorised by a permit to take.
Note 1: Section 255 sets out most of the circumstances in which an action

described in paragraph (1)(a) will not be an offence against section
254, 254A,, 254B, 254C, 254D or 254E.

Note2: A person isauthorised by a permit to take an action if the person is the
holder of the permit or the person is given an authority under section
261 by the holder of the permit to take the action.

Note3:  The conditions of a permit may require the holder of the permit to
give certain notices.

(2) Within 7 days of becoming aware of the action, the person must
notify the Secretary in writing, by telephone or by use of any other
€lectronic equipment:

(a) that the action was taken; and
(b) of other particulars (if any) about the action that are
prescribed by the regulations.

(3) An example of the particulars about the action that the regulations
may prescribe is the time and place of taking the action. This does
not limit the particulars the regulations may prescribe.

(4) Subsection (2) does not apply to the person if he or she, or any
other person or body, isrequired by or under alaw of the
Commonwealth to notify the Secretary of the action.

(5) A personisguilty of an offence punishable on conviction by afine
not exceeding 100 penalty unitsif a person:
(a) failsto do an act; and
(b) thefailing to do the act resultsin a contravention of
subsection (2).

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

257 Application for permits

(1) A person may, in accordance with the regulations, apply to the
Minister for a permit to be issued under section 258.
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(2) The application must be accompanied by the fee prescribed by the
regulations (if any).

(3) Assoon as practicable after receiving the application, the Minister
must cause notice of the application to be given to each person and
body registered under section 266A (about registration for
consultation on permit applications).

(4) The notice must:
(a) state that an application for a permit has been made; and
(b) set out details of the application; and
(c) invite persons and bodies to make written submissions to the
Minister about whether a permit should be issued; and
(d) specify:
(i) an address for lodgment of submissions; and
(ii) aday by which submissions must be lodged.

(5) The day specified must not be aday occurring within 5 days after
the last day on which the notice was given.

258 Minister may issue per mits

(1) Subject to subsection (3), the Minister may, on application by a
person under section 257, issue a permit to the person.

(2) A permit authorisesits holder to take the actions specified in the
permit without breaching section 254, 254A, 254B, 254C, 254D or
254E.

(3) The Minister must not issue the permit unless satisfied that:

(a) the specified action will significantly contribute to the
conservation of the listed marine species concerned or other
listed marine species; or

(b) the impact of the specified action on a member of the listed
marine species concerned is incidental to, and not the
purpose of, the taking of the action and:
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(i) thetaking of the action will not adversely affect the
conservation status of that species or a population of
that species; and

(ii) thetaking of the action is not inconsistent with a
wildlife conservation plan for that speciesthat isin
force; and

(iii) the holder of the permit will take all reasonable stepsto
minimise the impact of the action on that species; or

(c) the specified action is of particular significance to indigenous
tradition and will not adversely affect the conservation status
of the listed marine species concerned; or

(d) the specified action is necessary in order to control pathogens
and are conducted in away that will, so far asis practicable,
keep to a minimum any impact on the listed marine species
concerned.

(4) In making a decision on the application, the Minister must consider
all written submissions made by persons or bodies registered under
section 266A (about registration for consultation on permit
applications) to the Minister on or before the day, and at the
address for lodgment, specified in the notice under section 257.

259 Conditions of permits

(1) A permit is subject to such conditions as are specified in the permit
or as are imposed under subsection (2).

(2) The Minister may, in accordance with the regulations:
(@) vary or revoke a condition of a permit; or
(b) impose further conditions of a permit.

260 Contravening conditions of a per mit

The holder of a permit is guilty of an offence punishable upon
conviction by afine not exceeding 300 penalty unitsif:

() he or she does, or failsto do, an act or thing; and

(b) doing, or failing to do, the act or thing resultsin a
contravention of a condition of the permit.
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261 Authoritiesunder permits

(1) Subject to subsection (2), the holder of a permit may giveto a
person written authority to take for or on behalf of the holder any
action authorised by the permit. The authority may be given
generally or as otherwise provided by the instrument of authority.

(2) The holder of apermit must not give an authority unless:
(a) the permit contains a condition permitting the holder to do
so; and
(b) theauthority is given in accordance with any requirements
set out in the condition.

(3) A permitis, for the purposes of this Act, taken to authorise the
taking of a particular action by a person if the taking of that action
by the person is authorised by an authority given by the holder of
the permit.

(4) The giving of an authority does not prevent the taking of any action
by the holder of the permit.

(5) Except as provided in this section, a permit does not authorise the
taking of any action by a person for or on behalf of the holder of
the permit.

(6) A person who gives an authority must give to the Minister written
notice of it within 14 days after giving the authority.

262 Transfer of permits

On the application, in accordance with the regulations, of the
holder of a permit, the Minister may, in accordance with the
regulations, transfer the permit to another person.

263 Suspension or cancellation of permits

The Minister may, in accordance with the regulations:
(a) suspend a permit for a specified period; or
(b) cancel apermit.
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263A Review of decisions about permits

An application may be made to the Administrative Appeals
Tribunal for review of adecision:

(a) toissueor refuse apermit; or

(b) to specify, vary or revoke a condition of a permit; or
(c) toimpose afurther condition of a permit; or

(d) to transfer or refuse to transfer a permit; or

(e) tosuspend or cancel a permit.

264 Fees

Such fees as are prescribed (if any) are payable in respect of the
following:

(a) the grant or the transfer of a permit;

(b) the variation or revocation of a condition of a permit;

(c) theimposition of afurther condition of a permit.

Subdivison C—M iscellaneous

265 Minister may accredit plans of management

The Minister may, by instrument in writing, accredit for the
purposes of this Division:

(a) aplan of management within the meaning of section 17 of
the Fisheries Management Act 1991; or

(b) aplan of management for afishery made by a State or
self-governing Territory and that isin forcein the State or
Territory;

if satisfied that:

(c) the plan requires persons engaged in fishing under the plan to
take al reasonable steps to ensure that members of listed
marine species are not killed or injured as a result of the
fishing; and
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(d) the fishery to which the plan relates does not, or is not likely
to, adversely affect the conservation status of alisted marine
species or a population of that species.

266 Regulations

The regulations may:

(a) provide for the transportation, treatment and disposal of
members of listed marine species killed, injured or taken in
contravention of this Division; and

(b) provide for the methods or equipment by which members of
listed marine species may be killed or taken otherwise than in
contravention of this Division; and

(c) provide for the gathering and dissemination of information
relating to listed marine species; and

(d) provide for the protection and conservation of listed marine
species; and

(e) providefor any matter incidental to or connected with any of
the above paragraphs.
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Division 4A—Register for consultations about per mits

266A Register for consultation about per mit applications

(1) Atintervalsof not more than 12 months, the Minister must cause
to be published a notice inviting applications from persons or
bodies wishing to be registered for a specified period of at least 12
months to be told of each application for a permit under Division 1,
2, 3 or 4. The notice must be published:

(@) inthe Gazette; and

(b) inadaily newspaper that circulates generally in each State
and self-governing Territory; and

(c) inany other way required by the regulations (if any).

(2) The Minister must register any person or body that appliesin
writing for registration.

(3) Registration has effect for the period specified in the notice.
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Divison 5—Plans

Subdivision A—Recovery plans and threat abatement plans

267 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

Recovery plansfor listed threatened species and ecological
communities and threat abatement plans for key threatening
processes bind the Commonwealth and Commonwealth agencies.

The Minister must ensure that arecovery planisin force for each
listed threatened species and ecological community.

The Minister need ensure athreat abatement planisin forcefor a
key threatening process only if the Minister decidesthat aplanisa
feasible, effective and efficient way of abating the process. The
Minister must consult before making such a decision.

A recovery plan or threat abatement plan can be made by the
Minister alone or jointly with relevant States and Territories, or the
Minister can adopt a State or Territory plan. There must be public
consultation and advice from the Scientific Committee about the
plan, regardless of how it is made or adopted.

268 Compliance with recovery plans and threat abatement plans

A Commonwealth agency must not take any action that
contravenes arecovery plan or athreat abatement plan.

269 Implementing recovery and threat abatement plans

(1) Subject to subsection (2), the Commonwealth must implement a
recovery plan or threat abatement plan to the extent to which it
appliesin Commonwealth areas.
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)

If arecovery plan or athreat abatement plan applies outside
Commonwealth areas in a particular State or self-governing
Territory, the Commonwealth must seek the co-operation of the
State or Territory with aview to implementing the plan jointly with
the State or Territory to the extent to which the plan appliesin the
State or Territory.

269A Making or adopting a recovery plan

(D

)

©)

Ensuring recovery plan is always in force

The Minister must exercise his or her powers under this section to
ensure that thereis always in force arecovery plan for:
(a) each listed threatened species (except one that isextinct or is
a conservation dependent species); and
(b) each listed threatened ecological community;
once the first recovery plan for the species or community has come
into force.

Making a plan

The Minister may make awritten recovery plan for the purposes of
the protection, conservation and management of:
(a) alisted threatened species (except one that is extinct or isa
conservation dependent species); or

(b) alisted threatened ecological community.

Note: Section 273 requires recovery plans to be made and in force by certain
deadlines.

Making a plan jointly with a State or Territory

The Minister may make a written recovery plan for the purposes of
the protection, conservation and management of a listed threatened
species (except onethat is extinct or is a conservation dependent
species) or alisted threatened ecological community jointly with
the States and self-governing Territories in which the species or
community occurs, or with agencies of those States and Territories.
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(4)

©®)

(6)

Content of a plan

The Minister must not make arecovery plan under subsection (2)
or (3) unless the plan meets the requirements of section 270.

Prerequisites to making a plan

Before making arecovery plan under subsection (2) or (3) for a
listed threatened species or listed threatened ecological community,
the Minister must:

(a) consult the appropriate Minister of each State and
self-governing Territory in which the species or community
occurs, with aview to:

(i) taking the views of each of those States and Territories
into account in making the plan under subsection (2); or
(ii) making the plan jointly under subsection (3);
unless the species or community occursonly in a
Commonwealth area; and

(b) consider the advice of the Scientific Committee given under
section 274; and

(c) consult about the plan and consider comments in accordance
with sections 275 and 276.

Limits on making a plan

The Minister must not make a recovery plan under subsection (2)
for aspecies or ecological community that occurs wholly or partly
outside a Commonwealth area unless the Minister is satisfied that it
is not reasonably practicable to make the plan under subsection (3):
(a) with each of the States and self-governing Territoriesin
which the species or community occurs; and
(b) inthe case of a species or ecological community that occurs
partly inside and partly outside a Commonwealth area—
within the time required by subsection 273(2).
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Adopting a State or Territory plan

(7) The Minister may, by instrument in writing, adopt as arecovery
plan aplan made by a State, a self-governing Territory or an
agency of a State or self-governing Territory (whether or not the
planisin forcein the State or Territory). The Minister may adopt
the plan with such modifications as are specified in the instrument.
This subsection has effect subject to section 277.

Note: Section 277 requires that:

@ an adopted plan have the content required for arecovery plan by
section 270; and

(b) there has been adequate consultation in making the plan adopted;
and

(© the Minister consult the Scientific Committee about the content
of the plan.

Effect of adopting a plan

(8) A plan adopted under subsection (7) has effect asif it had been
made under subsection (2) (whether it was adopted with
modifications or not).

270 Content of recovery plans

(1) A recovery plan must provide for the research and management
actions necessary to stop the decline of, and support the recovery
of, the listed threatened species or listed threatened ecological
community concerned so that its chances of long-term survival in
nature are maximised.

(2) In particular, arecovery plan must:

(a) statethe objectivesto be achieved (for example, removing a
species or community from alist, or indefinite protection of
existing populations of a species or community); and

(b) state criteria against which achievement of the objectivesis
to be measured (for example, a specified number and
distribution of viable populations of a species or community,
or the abatement of threats to a species or community); and
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(c) specify the actions needed to achieve the objectives; and
(ca) identify threatsto the species or community; and

(d) identify the habitats that are critical to the survival of the
species or community concerned and the actions needed to
protect those habitats; and

(e) identify any populations of the species or community
concerned that are under particular pressure of survival and
the actions needed to protect those populations; and

(f) statethe estimated duration and cost of the recovery process;
and

(g) identify:

(i) intereststhat will be affected by the plan’s
implementation; and
(ii) organisations or personswho will be involved in
evaluating the performance of the recovery plan; and

(h) specify any major benefits to native species or ecological
communities (other than those to which the plan relates) that
will be affected by the plan’simplementation; and

(j) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(3) In making arecovery plan, regard must be had to:
(a) the objects of this Act; and

(b) the most efficient and effective use of the resourcesthat are
allocated for the conservation of species and ecological
communities; and

(c) minimising any significant adverse social and economic
impacts, consistently with the principles of ecologically
sustainable development; and

(d) meeting Australia s obligations under international
agreements between Australia and one or more countries
relevant to the species or ecological community to which the
plan relates; and

(e) theroleand interests of indigenous peoplein the
conservation of Australia’ s biodiversity.

274
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270A Decision whether to have a threat abatement plan

(D

)

©)

(4)

Decision

The Minister may at any time decide whether to have athreat
abatement plan for athreatening processin the list of key
threatening processes established under section 183. The Minister
must do so:
(a) within 90 days of the threatening process being included in
thelist; and
(b) within 5 years of the last decision whether to have a threat
abatement plan for the process, if that decision was not to
have athreat abatement plan for the process.

Basis for decision

The Minister must decide to have athreat abatement plan for the
processif he or she believes that having and implementing a threat
abatement plan is afeasible, effective and efficient way to abate
the process. The Minister must decide not to have athreat
abatement plan if he or she does not believe that.

Consultation before making a decision

Before making a decision under this section, the Minister must:

(a) request the Scientific Committee to give advice within a
specified period; and
(b) take reasonable steps to request any Commonwealth agency,
any State, any self-governing Territory, and any agency of a
State or self-governing Territory, that would be affected by
or interested in abatement of the processto give advice
within a specified period;
on the feasibility, effectiveness or efficiency of having and
implementing a threat abatement plan to abate the process.

Consulting others

Subsection (3) does not prevent the Minister from requesting any
other person or body to give advice within a specified period on the
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©®)

(6)

(7)

(8)

9)

feasibility, effectiveness or efficiency of having and implementing
athreat abatement plan to abate the process.

Request may be made before listing

A request for advice on the feasibility, effectiveness or efficiency
of having and implementing a threat abatement plan to abate the
process may be made before or after the processisincluded in the
list of key threatening processes established under section 183.

Time for giving advice

The Minister must not make a decision whether to have a threat
abatement plan for the process before the end of the period within
which he or she has requested a person or body to give advice on
the feasibility, effectiveness or efficiency of having and
implementing athreat abatement plan to abate the process.

Considering views expressed in consultation

When the Minister is making a decision under this section, he or
she must consider the advice that a person or body gave on request
within the period specified in the request.

Publishing decision and reasons

The Minister must publish in accordance with the regulations (if
any):
(@) adecision whether or not to have athreat abatement plan for
a key threatening process; and

(b) the Minister’sreasons for the decision.

Special rules for processesincluded in original list

Subsections (3), (4), (5), (6) and (7) do not apply inrelation to a
decision about a process included in the list under section 183 as
first established.

276
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270B Making or adopting a threat abatement plan

(D

)

©)

(4)

()

Application

This section applies only if the Minister’s most recent decision
under section 270A in relation to akey threatening processisto
have athreat abatement plan for the process.

Note: Section 273 sets a deadline of 3 years from the decision for ensuring
that athreat abatement plan isin force for the process.

Making a plan

The Minister may make a written threat abatement plan for the
purposes of reducing the effect of the process.

Making a plan jointly with a State or Territory

The Minister may make awritten threat abatement plan for the
purposes of reducing the effect of the process, jointly with the
States and self-governing Territories in which the process occurs or
with agencies of those States and Territories.

Content of a plan

The Minister must not make a threat abatement plan under
subsection (2) or (3) unless the plan meets the requirements of
section 271.

Prerequisites to making a plan

Before making athreat abatement plan for the process under
subsection (2) or (3), the Minister must:

(a) consult the appropriate Minister of each State and
self-governing Territory in which the process occurs, with a
view to:

(i) taking the views of each of those States and Territories
into account in making the plan under subsection (2); or

(if) making the plan jointly under subsection (3);
unless the process occurs only in a Commonweslth area; and
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(6)

(7)

(8)

(b) consider the advice of the Scientific Committee given under
section 274; and

(c) consult about the plan and consider comments in accordance
with sections 275 and 276.

Limits on making a plan

The Minister must not make a threat abatement plan under
subsection (2) for a process that occurs wholly or partly outside a
Commonwealth area unless the Minister is satisfied that it is not
reasonably practicable to make the plan:
(a) jointly with each of the States and self-governing Territories
in which the process occurs; and
(b) within 3 years of the decision to have the plan.

Adopting a State or Territory plan

The Minister may, by instrument in writing, adopt as a threat
abatement plan for the process a plan made by a State, a
self-governing Territory or an agency of a State or self-governing
Territory (whether or not the planisin force in the State or
Territory). The Minister may adopt the plan with such
modifications as are specified in the instrument. This subsection
has effect subject to section 277.

Note: Section 277 requires that:

€) an adopted plan have the content required for a threat abatement
plan by section 271; and

(b) there has been adequate consultation in making the plan adopted;
and

() the Minister consult the Scientific Committee about the content
of the plan.

Effect of adopting a plan

A plan adopted under subsection (7) has effect asif it had been
made under subsection (2), whether it was adopted with
modifications or not.
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271 Content of threat abatement plans

(1) A threat abatement plan must provide for the research,
management and other actions necessary to reduce the key
threatening process concerned to an acceptable level in order to
maximise the chances of the long-term survival in nature of native
species and ecological communities affected by the process.

(2) Inparticular, athreat abatement plan must:

(a) statethe objectivesto be achieved; and

(b) state criteria against which achievement of the objectivesis
to be measured; and

(c) specify the actions needed to achieve the objectives; and

(d) state the estimated duration and cost of the threat abatement
process; and

(e) identify organisations or persons who will be involved in
evaluating the performance of the threat abatement plan; and

(f) specify any major ecological matters (other than the species
or communities threatened by the key threatening process
that is the subject of the plan) that will be affected by the
plan’simplementation; and

(g) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(3) In making athreat abatement plan, regard must be had to:
(a) the objects of this Act; and

(b) the most efficient and effective use of the resourcesthat are
alocated for the conservation of species and ecological
communities; and

(c) minimising any significant adverse social and economic
impacts consistently with the principles of ecologically
sustainabl e development; and

(d) meeting Australia’ s obligations under international
agreements between Australia and one or more countries
relevant to the species or ecological community threatened
by the key threatening process that is the subject of the plan;
and
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(e) therole and interests of indigenous people in the
conservation of Australia s biodiversity.

272 Eradication of non-native species

If:

(a) the actions specified under paragraph 270(2)(c) in arecovery
plan, or under paragraph 271(2)(c) in athreat abatement plan,
include the eradication of a non-native species; and

(b) the speciesisthreatened in a country in which its native
habitat occurs;

the recovery plan, or threat abatement plan, must require the
Commonwealth to offer to provide stock of the speciesto that
country before the eradication proceeds.

273 Ensuring plansarein force

When a plan comes into force

(1A) A recovery plan or athreat abatement plan comes into force on the
day on which it is made or adopted, or on alater day specified by
the Minister in writing.

Recovery plan for species and communities in Commonwealth
areasonly

(1) A recovery plan for alisted threatened species or listed threatened
ecological community that occurs only in Commonwealth areas
must be made and come into force:

(a) inthe case of anative species listed in Schedule 1 to the
Endangered Species Protection Act 1992, for which a
recovery plan under that Act was not in force immediately
before the commencement of this Act—within the remainder
of the period allowed by section 36 of that Act for the
preparation of the plan for that species; or

(b) inthe case of alisted threatened species (other than a native
species mentioned in paragraph (a)) in:
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(i) the critically endangered category—within 2 years after
the species in question became included in that
category; or

(ii) the endangered category or the extinct in the wild
category—within 3 years after the species in question
became included in that category; or

(iii) the vulnerable category—within 5 years after the
species in question became included in that category; or

(c) inthe case of an ecological community (if any) listed in
Schedule 2 to the Endangered Species Protection Act 1992,
for which arecovery plan under that Act was not in force
immediately before the commencement of this Act—within
the remainder of the period allowed by section 36 of that Act
for the preparation of the plan for that community; or

(d) inthe case of alisted threatened ecological community (other
than a community mentioned in paragraph (c)) in:

(i) the critically endangered category—within 2 years after
the community in question became included in that
category; or

(ii) the endangered category—within 3 years after the
community in question became included in that
category; or

(iii) the vulnerable category—within 5 years after the
community in question became included in that
category.

Recovery plan for species and communities partly in
Commonwealth areas

(2) A recovery plan for alisted threatened species or alisted
threatened ecological community that occursin and outside a
Commonwealth area must be made:

(a) inthe case of alisted threatened speciesin:
(i) thecritically endangered category—within 2 years after
the speciesin question became included in that
category; or
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(ii) the endangered category or the extinct in the wild
category—within 3 years after the species in question
became included in that category; or

(iii) the vulnerable category—within 5 years after the
species in question became included in that category; or
(b) inthe case of alisted threatened ecological community in:

(i) thecritically endangered category—within 2 years after
the community in question became included in that
category; or

(if) the endangered category—within 3 years after the
community in question became included in that
category; or

(iii) the vulnerable category—within 5 years after the
community in question became included in that
category.

Recovery plan for species and communities wholly outside
Commonwealth areas

(3) A recovery plan for alisted threatened species or listed threatened
ecological community that occurs only outside Commonwealth
areas must be made as soon as reasonably practicable after the
species or ecological community isincluded in the list referred to
in section 178 or 181 (as appropriate).

Deadline for threat abatement plan

(4) A threat abatement plan for a key threatening process must be
made and in force within 3 years of the decision under section
270A to have the plan.

Ensuring threat abatement planisin force

(5) Oncethefirst threat abatement plan for a key threatening processis
in force, the Minister must exercise his or her powers under this
Subdivision to ensure that a threat abatement planisin force for
the process until the Minister decides under section 270A not to
have athreat abatement plan for the process.
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Note: The Minister may revoke athreat abatement plan for a key threatening
process if the Minister decides under section 270A not to have a threat
abatement plan for the process. See section 283A.

274 Scientific Committeeto advise on plans

(1) The Minister must obtain and consider the advice of the Scientific
Committee on:
(a) the content of recovery and threat abatement plans; and
(b) thetimes within which, and the order in which, such plans
should be made.

(2) Ingiving advice about arecovery plan, the Scientific Committee
must take into account the following matters:

(a) the degree of threat to the survival in nature of the species or
ecological community in question;

(b) the potential for the species or community to recover;

(c) the genetic distinctiveness of the species or community;

(d) theimportance of the species or community to the
ecosystem;

(e) the value to humanity of the species or community;

() the efficient and effective use of the resources allocated to
the conservation of species and ecological communities.

(3) Ingiving advice about athreat abatement plan, the Scientific
Committee must take into account the following matters:

(a) the degree of threat that the key threatening processin
question poses to the survival in nature of species and
ecological communities;

(b) the potential of species and ecological communities so
threatened to recover;

(c) theefficient and effective use of the resources allocated to
the conservation of species and ecological communities.

275 Consultation on plans

(1) Before making arecovery plan or threat abatement plan under this
Subdivision, the Minister must:
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(a) take reasonable steps to ensure that copies of the proposed
plan are available for purchase, for areasonable price, at
prescribed places in each State and self-governing territory;
and

(b) give acopy of it, together with a notice of akind referred to
in subsection (2), to the Scientific Committee; and
(c) cause the notice to be published:
(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory, in which the
relevant listed threatened native species, listed
threatened ecological community or key threatening
process occurs; and

(iif) inany other way required by the regulations (if any).

(2) The notice must:

(a) specify the places where copies of the proposed plan may be
purchased; and

(b) invite personsto make written comments about the proposed
plan; and
(c) specify:
(i) an addressfor lodgment of comments; and
(ii) aday by which comments must be made.

(3) The day specified must not be aday occurring within 3 months
after the notice is published in the Gazette.

276 Consideration of comments

The Minister:

(&) must, in accordance with the regulations (if any), consider all
comments on a proposed recovery plan or threat abatement
plan made in response to an invitation under section 275; and

(b) may revise the plan to take account of those comments.
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277 Adoption of State plans

(1) The Minister must not adopt a plan as arecovery plan or athreat
abatement plan under this Subdivision unless:

(8) the Minister is satisfied that an appropriate level of
consultation has been undertaken in making the plan; and

(b) the plan meets the requirements of section 270 or 271, asthe
case requires.

(2) Before adopting a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

278 Publication, review and variation of plans

(1) Assoon as practicable after the Minister makes or adopts a
recovery plan or athreat abatement plan under this Subdivision,
the Minister must:

() make copies of the plan available for purchase, for a
reasonable price, at a prescribed placein each State and
self-governing Territory; and

(b) give natice of the making or adopting of each such plan; and

(c) publish the notice:

(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:
(a) statethat the Minister has made or adopted the plan; and
(b) specify the day on which the plan comes into force; and

(c) specify the places where copies of the plan may be
purchased.
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279 Variation of plansby the Minister

(D)

)

©)

(4)

©®)

(6)

(7)

The Minister may, at any time, review arecovery plan or threat
abatement plan that has been made or adopted under this
Subdivision and consider whether a variation of it is necessary.

Each plan must be reviewed by the Minister at intervals of not
longer than 5 years.

If the Minister considers that a variation of a plan is necessary, the
Minister may, subject to subsections (4), (5), (6) and (7), vary the
plan.

The Minister must not vary a plan, unless the plan, as so varied,
continues to meet the requirements of section 270 or 271, asthe
case requires.

Before varying a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the
variation.

If the Minister has made a plan jointly with, or adopted a plan that
has been made by, a State or self-governing Territory, or an agency
of a State or self-governing Territory, the Minister must seek the
co-operation of that State or Territory, or that agency, with aview
to varying the plan.

Sections 275, 276 and 278 apply to the variation of aplan in the
same way that those sections apply to the making of arecovery
plan or threat abatement plan.

280 Variation by a State or Territory of joint plansand plans

(D

adopted by the Minister

If a State or self-governing Territory varies a plan that:
(@) the Minister has made jointly with the State or self-governing
Territory, or an agency of the State or Territory; or
(b) has been adopted by the Minister as arecovery plan or a
threat abatement plan;
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)

©)

(4)

©®)

the variation is of no effect for the purposes of this Act unlessit is
approved by the Minister.

Before approving a variation, the Minister must obtain and
consider advice from the Scientific Committee on the content of
the variation.

The Minister must not approve a variation unless satisfied that:
(a) an appropriate level of consultation was undertaken in
varying the plan; and
(b) the plan, as so varied, continues to meet the requirements of
section 270 or 271, as the case requires.

If the Minister approves a variation of aplan, the plan has effect as
so varied on and after the date of the approval, or such later date as
the Minister determinesin writing.

Section 278 applies to the variation of a plan in the same way that
it applies to the making of arecovery plan or threat abatement
plan.

281 Commonwealth assistance

(D

)

©)

The Commonwealth may give to a State or self-governing
Territory, or to an agency of a State or a self-governing Territory,
financial assistance, and any other assistance, to make or
implement arecovery plan or athreat abatement plan.

The Commonwealth may give to a person (other than a State or a
self-governing Territory, or an agency of a State or Territory)
financial assistance, and any other assistance, to implement a
recovery plan or athreat abatement plan.

The giving of assistance may be made subject to such conditions as
the Minister thinks fit. The Minister isto have regard to the advice
of the Scientific Committee under section 282 before determining
those conditions.
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282 Scientific Committee to advise on assistance

(1) The Scientific Committeeis to advise the Minister on the
conditions (if any) to which the giving of assistance under section
281 should be subject.

(2) Ingiving advice about assistance for making or implementing a
recovery plan, the Scientific Committee must take into account the
following matters:

(a) the degree of threat to the survival in nature of the species or
ecological community in question;

(b) the potential for the species or community to recover;

(c) the genetic distinctiveness of the species or community;

(d) the importance of the species or community to the
ecosystem;

(e) the vaue to humanity of the species or community;

(f) the efficient and effective use of the resources allocated to
the conservation of species and ecological communities.

(3) Ingiving advice about assistance for making or implementing
threat abatement plan, the Scientific Committee must take into
account the following matters:

(a) the degree of threat that the key threatening processin
question poses to the survival in nature of species and
ecological communities;

(b) the potential of species and ecological communities so
threatened to recover;

(c) the efficient and effective use of the resources allocated to
the conservation of species and ecological communities.

283 Plans may cover mor e than one species etc.

(1) A recovery plan made or adopted under this Subdivision may deal
with one or more listed threatened species and/or one or more
listed ecological communities.

(2) A threat abatement plan made or adopted under this Subdivision
may deal with one or more key threatening processes.
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283A Revoking athreat abatement plan

(1) The Minister may, by written instrument, revoke a threat
abatement plan for akey threatening processif the Minister
decides under section 270A not to have athreat abatement plan for
the process.

(2) The Minister must publish in accordance with the regulations (if
any):
(a) theinstrument revoking the threat abatement plan; and
(b) the Minister’sreasons for revoking the plan.

284 Reportson preparation and implementation of plans

The Secretary must include in each annual report a report on the
making and adoption under this Subdivision of each recovery plan
and threat abatement plan during the year to which the report
relates.

Subdivision B—Wildlife conservation plans

285 Wildlife conservation plans

(1) Subject to this section, the Minister may make, by instrument in
writing, and implement awildlife conservation plan for the
purposes of the protection, conservation and management of the
following:

(a) alisted migratory speciesthat occursin Australiaor an
external Territory;

(b) alisted marine species that occursin Australia or an external
Territory;

(c) aspeciesof cetacean that occurs in the Australian Whale
Sanctuary;

(d) aconservation dependent species.

(2) The Minister must not make awildlife conservation plan for a
speciesthat is alisted threatened species (except a conservation
dependent species).
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(3) Subject to section 292, the Minister may, by instrument in writing,
adopt a plan that has been made by a State or a self-governing
Territory, or by an agency of a State or self-governing Territory, as
awildlife conservation plan. The Minister may adopt a plan with
such maodifications as are specified in the instrument.

(4) A plan, as modified and adopted under subsection (2), has effect as
if the plan had been made by the Minister under subsection (1).

(5) The Minister must seek the co-operation of the States and
self-governing Territories in which:

(a) alisted migratory species occurs; or

(b) alisted marine species occurs; or

(c) aspecies of cetacean occurs; or

(d) aconservation dependent species occurs;

with aview to making and implementing jointly with those States
and Territories, or agencies of those States or Territories, ajoint
wildlife conservation plan unless the species occursonly in a
Commonwealth area.

(6) Before making awildlife conservation plan under subsection (1) or
(5), the Minister must:

(a) consider the advice of the Scientific Committee given under
section 289; and

(b) consult about the plan in accordance with sections 290 and
291.

(7) A wildlife conservation plan comes into force on the day on which
it is made or adopted, or on such later day as the Minister specifies
in writing.

286 Actingin accordance with wildlife conservation plans

A Commonwealth agency must take all reasonable stepsto act in
accordance with awildlife conservation plan.
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287 Content of wildlife conservation plans

(1) A wildlife conservation plan must provide for the research and
management actions necessary to support survival of the migratory
Species, marine species, species of cetacean or conservation
dependent species concerned.

(2) Inparticular, awildlife conservation plan must:
(a) state the objectivesto be achieved; and
(b) state criteria against which achievement of the objectivesis
to be measured; and
(c) specify the actions needed to achieve the objectives; and
(d) identify the habitats of the species concerned and the actions
needed to protect those habitats; and
(e) identify:
(i) intereststhat will be affected by the plan’s
implementation; and
(if) organisations or persons who will be involved in
evaluating the performance of the plan; and
(f) specify any major benefits to migratory species, marine
species, species of cetacean or conservation dependent
species (other than those to which the plan relates) that will
be affected by the plan’ s implementation; and
(g) meet prescribed criteria (if any) and contain provisions of a
prescribed kind (if any).

(3) In making awildlife conservation plan, regard must be had to:

(a) the objects of this Act; and

(b) the most efficient and effective use of the resourcesthat are
alocated for the conservation of migratory species, marine
species, species of cetacean and conservation dependent
species; and

(c) minimising any significant adverse social and economic
impacts, consistently with the principles of ecologically
sustainabl e development; and

(d) meeting Australia s obligations under international
agreements between Australia and one or more countries
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relevant to the migratory species, marine species, species of
cetacean or conservation dependent species to which the plan
relates; and

(e) theroleand interests of indigenous peoplein the
conservation of Australia s biodiversity.

288 Eradication of non-native species

If:

(a) the actions specified under section 287 in awildlife
conservation plan include the eradication of a non-native
species; and

(b) the speciesisthreatened in a country in which its native
habitat occurs;

the wildlife conservation plan must require the Commonwealth to
offer to provide stock of the species to that country before the
eradication proceeds.

289 Scientific Committeeto advise on scheduling of plans

(1) The Minister may seek advice from the Scientific Committee on
the need for wildlife conservation plans and the order in which
they should be made.

(1A) The Scientific Committee may advise the Minister on its own
initiative to make awildlife conservation plan for a specified
species described in subsection 285(1).

(2) Ingiving advice under subsection (1) or (1A), the Scientific
Committee must take into account the resources available for
making plans.

(3) Before making a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

290 Consultation on plans

(1) Before making awildlife conservation plan under subsection
285(1) or (5), the Minister must:
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(a) take reasonable steps to ensure that copies of the proposed
plan are available for purchase, for areasonable price, at
prescribed places in each State and self-governing Territory;
and

(b) give acopy of it, together with a notice of akind referred to
in subsection (2), to the Scientific Committee; and

(c) cause the notice to be published:
(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:

(a) specify the places where copies of the proposed plan may be
purchased; and

(b) invite personsto make written comments about the proposed
plan; and
(c) specify:
(i) an addressfor lodgment of comments; and
(ii) aday by which comments must be made.

(3) The day specified must not be aday occurring within 3 months
after the notice is published in the Gazette.

291 Consideration of comments

The Minister:

(a8) must, in accordance with the regulations (if any), consider all
comments on a proposed wildlife conservation plan madein
response to an invitation under section 290; and

(b) may revise the plan to take account of those comments.

292 Adoption of State plans

(1) The Minister must not adopt a plan as awildlife conservation plan
under subsection 285(3) unless:
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(a) the Minister is satisfied that an appropriate level of
consultation has been undertaken in making the plan; and

(b) the plan meets the requirements of section 287.

(2) Before adopting a plan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the plan.

293 Publication, review and variation of plans

(1) Assoon as practicable after the Minister makes or adopts awildlife
conservation plan under section 285, the Minister must:

(a) make copies of the plan available for purchase, for a
reasonable price, at a prescribed placein each State and
self-governing Territory; and

(b) give notice of the making or adoption of each such plan; and

(c) publish the notice:

(i) inthe Gazette; and
(ii) inadaily newspaper that circulates generally in each
State, and self-governing Territory; and
(iif) inany other way required by the regulations (if any).

(2) The notice must:
(a) statethat the Minister has made or adopted the plan; and
(b) specify the day on which the plan comes into force; and

(c) specify the places where copies of the plan may be
purchased.

294 Variation of plans by the Minister

(1) The Minister may, at any time, review awildlife conservation plan
that has been made or adopted under section 285 and consider
whether avariation of it is necessary.

(2) Each plan must be reviewed by the Minister at intervals of not
longer than 5 years.
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(3) If the Minister considers that a variation of aplan is necessary, the
Minister may, subject to subsections (4), (5), (6) and (7) vary the
plan.

(4) The Minister must not vary a plan, unlessthe plan, as so varied,
continues to meet the requirements of section 287.

(5) Beforevarying aplan, the Minister must obtain and consider
advice from the Scientific Committee on the content of the
variation.

(6) If the Minister has made a plan jointly with, or adopted a plan that
has been made by, a State or self-governing Territory, or an agency
of a State or self-governing Territory, the Minister must seek the
co-operation of that State or Territory, or that agency, with aview
to varying the plan.

(7) Sections 290, 291 and 293 apply to the variation of aplan in the
same way that those sections apply to the making of awildlife
conservation plan.

295 Variation by a State or Territory of joint plansand plans
adopted by the Minister

(1) If aState or self-governing Territory varies a plan that:
(a) the Minister has made jointly with the State or self-governing
Territory, or an agency of the State or Territory; or
(b) has been adopted by the Minister as awildlife conservation
plan;
the variation is of no effect for the purposes of this Act unlessitis
approved by the Minister.

(2) Before approving avariation, the Minister must obtain and
consider advice from the Scientific Committee on the content of
the variation.

(3) The Minister must not approve a variation under subsection (1)
unless satisfied:
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(a) an appropriate level of consultation was undertaken in
varying the plan; and

(b) theplan, as so varied, continues to meet the requirements of
section 287.

(4) If the Minister approves avariation of aplan, the plan has effect as
so varied on and after the date of the approval, or such later date as
the Minister determines in writing.

(5) Section 293 appliesto the variation of a plan in the same way that
it appliesto the making of awildlife conservation plan.

296 Commonwealth assistance

(1) The Commonwealth may give to a State or self-governing
Territory, or to an agency of a State or a self-governing Territory,
financial assistance, and any other assistance, to make awildlife
conservation plan.

(2) The Commonwealth may give to a person (other than a State or a
self-governing Territory, or an agency of a State or Territory)
financial assistance, and any other assistance, to implement a
wildlife conservation plan.

(3) Thegiving of assistance may be made subject to such conditions as
the Minister thinksfit.

297 Plansmay cover mor e than one species etc.

A wildlife conservation plan made or adopted under this
Subdivision may deal with al or any of the following:

() oneor more listed migratory species,

(b) one or more listed marine species;

(c) one or more species of cetacean,;

(d) one or more conservation dependent species.
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298 Reportson preparation and implementation of plans

The Secretary must include in each annual report a report on the
making and adoption under section 285 of each wildlife
conservation plan during the year to which the report relates.

Subdivison C—M iscellaneous

299 Wildlife conservation plans cease to have effect

If:

(a) awildlife conservation planisin forcefor all or any of the
following:

(i) alisted migratory species;
(ii) alisted marine species;
(iii) aspeciesof cetacean; and
(b) the species becomes a listed threatened species (except a
conservation dependent species);

the wildlife conservation plan ceases to have effect in relation to
the species on and from the day on which arecovery plan takes
effect for the species.

300 Document may contain mor e than one plan

(1) All or any of the plans made under this Division may be included
in the same document.

(2) All or any of the plans adopted under this Division may be
included in the same instrument of adoption.

300A Stateand Territory laws not affected

Sections 269A, 270A, 270B, 273 and 285 do not exclude or limit
the concurrent operation of alaw of a State or self-governing
Territory.
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Division 6—Accessto biological resources

301 Control of accessto biological resources

(1) Theregulations may provide for the control of access to biological
resources in Commonwealth areas.

(2) Without limiting subsection (1), the regulations may contain
provisions about al or any of the following:

(a) the equitable sharing of the benefits arising from the use of
biological resourcesin Commonwealth areas;

(b) thefacilitation of access to such resources;
(c) theright to deny access to such resources;

(d) the granting of access to such resources and the terms and
conditions of such access.

298 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Species and communities Part 13
Control of non-native species Division 6A

Section 301A

Division 6A—Control of non-native species

301A Regulationsfor control of non-native species

The regulations may:
(@) provide for the establishment and maintenance of alist of
species, other than native species, whose members:
(i) do or may threaten biodiversity in the Australian
jurisdiction; or
(if) would be likely to threaten biodiversity in the Australian
jurisdiction if they were brought into the Australian
jurisdiction; and
(b) regulate or prohibit the bringing into the Australian
jurisdiction of members of a speciesincluded in the list
mentioned in paragraph (a); and
(c) regulate or prohibit trade in members of a speciesincluded in
the list mentioned in paragraph (a):
(i) between Australia and another country; or
(ii) between 2 States; or
(iii) between 2 Territories; or
(iv) between a State and a Territory; or
(v) by acongtitutional corporation; and
(d) regulate and prohibit actions:
(i) involving or affecting members of a speciesincluded in
the list mentioned in paragraph (a); and
(ii) whaose regulation or prohibition is appropriate and
adapted to give effect to Australia’ s obligations under
an agreement with one or more other countries; and

(e) provide for the making and implementation of plansto
reduce, eliminate or prevent the impacts of members of
speciesincluded in the list mentioned in paragraph (@) on
biodiversity in the Australian jurisdiction.
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Division 7—Aid for conservation of speciesin foreign
countries

302 Aid for conservation of speciesin foreign countries

On behalf of the Commonwealth, the Minister may give financial
assistance to the governments of foreign countries and
organisations in foreign countries to help the recovery and
conservation, in those countries, of species covered by
international agreementsto which Australiais a party.
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Division 8—M iscellaneous

303 Regulations

(1) Theregulations may make provision for the conservation of
biodiversity in Commonwealth areas.

(2) In particular, the regulations may prohibit or regulate actions
affecting a member of a native speciesin a Commonwealth area.
This does not limit subsection (1).

303A Exemptionsfrom thisPart

(1) A person proposing to take an action that would contravene a
provision of this Part apart from this section may apply in writing
to the Minister for an exemption from the provision.

(2) The Minister must decide within 20 business days of receiving the
application whether or not to grant the exemption.

(3) The Minister may, by written notice, exempt a specified person
from the application of a specified provision of this Part in relation
to a specified action.

(4) The Minister may do so only if he or sheis satisfied that it isin the
national interest that the provision not apply in relation to the
person or the action.

(5) Indetermining the national interest, the Minister may consider
Australia s defence or security or a national emergency. This does
not limit the matters the Minister may consider.

(6) A provision specified in the notice does not apply in relation to the
specified person or action on or after the day specified in the
notice. The Minister must not specify aday earlier than the day the
notice is made.
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(7) Within 10 business days after making the notice, the Minister
must:

(a) publish acopy of the notice and his or her reasons for
granting the exemption in accordance with the regulations,
and

(b) give acopy of the notice to the person specified in the notice.
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Part 14—Conservation agreements

304 Object of thisPart

The abject of this Part isto provide for:

(a) conservation agreements between the Commonwealth and
persons related to the protection and conservation of
biodiversity; and

(b) the effect of conservation agreements; and

(c) the publication of conservation agreements.

Conservation agreements are agreements whose primary object is
to enhance the conservation of biodiversity. They may relate to
private or public land, or to marine areas.

305 Minister may enter into conservation agreements

(1) Subject to subsection (2) the Minister may, on behalf of the
Commonwealth, enter into an agreement, expressed to be a
conservation agreement, with a person for the protection and
conservation of biodiversity in the Australian jurisdiction,
including:

(a) the protection, conservation and management of any listed
species or ecological communities, or their habitats; and

(b) the abatement of processes, and the mitigation or avoidance
of actions that might adversely affect biodiversity.
Note: When the Minister is considering entering into a conservation
agreement, the Minister must take into account any responsibilities of

other Commonwealth Ministers that may be affected by the
agreement.

(2) The Minister must not enter into a conservation agreement unless
satisfied that:
(a) the proposed agreement will result in a net benefit to the
conservation of biodiversity; and
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(b) the proposed agreement is not inconsistent with a recovery
plan, threat abatement plan or wildlife conservation plan.

(3) For the purposes of paragraph (2)(a), in deciding whether a
proposed agreement will result in a net benefit to biodiversity
conservation, the Minister must have regard to the prescribed
matters (if any).

(4) A conservation agreement must not cover al or part of a
Commonwealth reserve.

(5) Under subsection (1), the Minister may enter into a conservation
agreement covering land with one of the following persons who
has a usage right relating to the land:

(a) anindigenous person;

(b) abody corporate wholly owned by indigenous persons,

(c) abody corporate established by or under an Act for the
purposes of holding for the benefit of indigenous persons
land vested in it by or under that Act;

(d) thetrustee of atrust that holds land for the benefit of
indigenous persons.

This does not limit subsection (1).

(6) The Minister must take account of the following when entering
into a conservation agreement as described in subsection (5):

(a) paragraph (j) of Article 8 of the Biodiversity Convention;
(b) paragraph (c) of Article 10 of the Biodiversity Convention;
(c) paragraph 4 of Article 18 of the Biodiversity Convention;

(d) objective 1.8.2 of the National Strategy for the Conservation
of Australia s Biological Diversity, published by the
Commonwealth in 1996.

306 Content of conservation agreements

(1) Without limiting section 305, a conservation agreement may
provide, for example, for al or any of the following:
(a) activitiesthat promote the protection and conservation of
biodiversity;
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(b) controlling or prohibiting, in any place covered by the
agreement, actions or processes that might adversely affect
the species, ecological communities, habitats or potential
habitats covered by the agreement;

(c) requiring a person bound by the agreement not to obstruct
access by a person authorised under the agreement to places
covered by the agreement for the purpose of monitoring
compliance with the agreement;

(d) requiring a person bound by the agreement to give such an
authorised person information requested by the authorised
person that isin the first-mentioned person’s control and is
relevant to compliance with the agreement;

(e) requiring the Commonwealth to provide financial, technical
or other assistance to a person bound by the agreement;

(g) the commencement and duration of the agreement.

(2) Without limiting section 305 or subsection (1) of this section, a
conservation agreement entered into with the owner of a place may
provide, for example, for al or any of the following:

(a) requiring the owner to carry out specified activities, or to do
specified things, that promote the conservation of
biodiversity;

(b) restricting the use of the place, or requiring the owner to
refrain from, control or refuse to permit, actions or processes
that may adversely affect the species, ecological
communities, habitats or potential habitats covered by the
agreement;

(c) requiring the owner to permit access to the place by specified
persons;

(d) requiring the owner to contribute towards costsincurred in
implementing the agreement;

(e) specifying the manner in which any money paid to the owner
under the agreement is to be applied by the owner;

(f) requiring the owner to repay to the Commonwealth any
money paid to the owner under the agreement if the owner
commits a specified breach of the agreement or in other
specified circumstances,
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(g) providing for any other matter relating to the conservation or
enhancement of the place, including the preparation and
implementation of aplan of management for the place.

307 Conservation agreementsto belegally binding

A conservation agreement is legally binding on:
(a) the Commonwealth; and

(b) the person or persons with whom the Minister entered into
the agreement on behalf of the Commonwealth; and

(c) anyone else who is a successor to the whole or any part of
any interest that a person mentioned in paragraph (b) had,
when the agreement was entered into, in any place covered
by the agreement.

308 Variation and termination of conservation agreements

(1) A conservation agreement may be varied by a variation agreement
entered into by the Minister, on behalf of the Commonwealth, and
the person or persons bound by the conservation agreement under
paragraph 307(b) or ().

(2) Sections 305 and 306 apply in relation to variation agreementsin
the same way as they apply in relation to conservation agreements.

(3) A conservation agreement may be terminated:

(a) by agreement between the Minister, on behalf of the
Commonwealth, and the person or persons bound by the
conservation agreement under paragraph 307(b) or (c); or

(b) insuch other manner, or in such circumstances (if any), as
the agreement specifies.

(4) If theMinister is satisfied that a conservation agreement is not
capable of achieving its purpose, the Minister may, by order
published in the Gazette, terminate the agreement or vary it in any
way the Minister thinks necessary to ensure it becomes capabl e of
achieving its purpose.
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(5) The Minister may make an order under subsection (4) in relation to
a conservation agreement without the agreement of the person or
persons bound by the conservation agreement under paragraph
307(b) or (c).

(6) The Minister must cause a copy of an order to be laid before each
House of the Parliament within the prescribed period after the
publication of the order.

(7) If aconservation agreement is varied by an order, the person or
persons bound by the conservation agreement under paragraph
307(b) or (c) may, by written notice given to the Minister,
terminate the agreement.

(8) If aconservation agreement isterminated or varied by an order, the
person or persons bound by the conservation agreement under
paragraph 307(b) or (c) are not entitled to any compensation in
respect of the termination or variation.

Note: See Parts 17 and 18 for remedies for breach of conservation
agreements.

309 Publication of conservation agreements

(1) Assoon as practicable after a conservation agreement has been
entered into or varied, other than by an order under subsection
308(4), the Minister must:

(a) take reasonable steps to ensure that copies of the agreement
or variation are available for purchase, for areasonable price,
at a prescribed place in each State and self-governing
Territory; and

(b) cause anotice of the agreement or variation to be published:

(i) inthe Gazette; and
(if) inany other way required by the regulations.

(2) The notice must:

(a) state that the agreement or variation has been entered into or
made; and
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(4)

)

(b) specify the places where copies of the agreement or variation
may be purchased.

Subsection (1) does not apply in relation to a conservation
agreement, or avariation of such an agreement, or any part of such
an agreement or variation, if the Minister is satisfied that disclosure
of the agreement or variation, or the part of the agreement or
variation, as the case may be, would result in harm being done to
components of biodiversity.

Subsection (1) does not apply in relation to a conservation
agreement, or avariation of such an agreement, or any part of such
an agreement or variation, if the Minister is satisfied that disclosure
of the agreement or variation, or the part of the agreement or
variation, as the case may be, would disclose matters that the
Minister is satisfied are commercial-in-confidence.

The Minister must not be satisfied that matter is
commercial-in-confidence unless a person demonstrates to the
Minister that:

(a) release of information under subsection (1) about the matter
would cause competitive detriment to the person; and

(b) theinformation is not in the public domain; and

(c) theinformation is not required to be disclosed under another
law of the Commonwealth, a State or a Territory; and

(d) theinformation is not readily discoverable.

310 List of conservation agreements

The Minister must:
(@) maintain an up-to-date list of conservation agreements that
areinforce; and
(b) take reasonable stepsto ensure that copies of the list are
available for purchase, for areasonable price, at a prescribed
place in each State and self-governing Territory.
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311 Commonwealth, Stateand Territory laws

(1) A provision of aconservation agreement has no effect to the extent
(if any) to which it isinconsistent with alaw of the
Commonwealth, or of a State or Territory.

(2) For the purposes of subsection (1), aprovision of a conservation
agreement is not taken to be inconsistent with alaw of the
Commonwealth, or of a State or Territory, if both the provision and
the law are capable of being complied with.

312 Minister must not give preference

The Minister must not, in exercising powers on behalf of the
Commonwealth under this Part, give preference to one State or any
part thereof within the meaning of section 99 of the Constitution.
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Part 15—Protected areas
Division 1—Managing World Heritage properties
Subdivision A—Simplified outline of this Division

313 Simplified outline of this Division

The following isasimplified outline of this Division:

The Commonwealth may submit a property for inclusion in the
World Heritage List only after seeking the agreement of relevant
States, self-governing Territories and land-holders.

The Minister must make plans for managing properties on the
World Heritage List that are entirely in Commonwealth areas. The
Commonwealth and Commonwealth agencies must not contravene
such plans.

The Commonwealth must try to prepare and implement
management plans for other properties on the World Heritage List,
in co-operation with the relevant States and self-governing
Territories.

The Commonwealth and Commonwealth agencies have duties
relating to World Heritage propertiesin States and Territories.

The Commonwealth can provide assistance for the protection or
conservation of declared World Heritage properties.

Note: Section 12 prohibits an action that has a significant impact on the
world heritage values of a declared World Heritage property, unless
the person taking the action has the approval of the Minister
administering that section or certain other requirements are met.
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Subdivision B—Seeking agreement on World Heritage listing

314 Special provisionsrelating to World Heritage nominations

(1) The Commonwealth may submit to the World Heritage Committee
for inclusion in the World Heritage List a property containing an
area owned or occupied by another person only if the Minister is
satisfied that the Commonwealth has used its best endeavours to
reach agreement with the other person on:

(a) the proposed submission of the property (so far asit relates to
the areq); and

(b) management arrangements for the property (so far as they
relate to the area).

(2) The Commonwealth may submit to the World Heritage Committee
for inclusion in the World Heritage List a property in a State or
self-governing Territory only if the Minister is satisfied that the
Commonwealth has used its best endeavours to reach agreement
with the State or Territory on:

(a) the proposed submission of the property; and
(b) management arrangements for the property.

(3) A failureto comply with this section does not affect the submission
of a property to the World Heritage Committee for inclusion in the
World Heritage List or the status of a property as a declared World
Heritage property.

Subdivision C—Notice of submission of property for listing

315 Minister must give notice of submission of property for listing
etc.

(1) The Minister must give notice in the Gazette and in the way (if
any) prescribed by the regulations of any of the following events as
soon as practicable after the event occurs:

(@) the Commonwealth submits a property to the World Heritage
Committee for inclusion in the World Heritage List;
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(b) the Commonwealth extends the boundaries of a property
submitted to the World Heritage Committee for inclusion in
the World Heritage List;

(c) the Commonwealth restricts the boundaries of a property
submitted to the World Heritage Committee for inclusion in
the World Heritage List;

(d) the Commonwealth withdraws the submission of a property
for inclusion in the World Heritage Ligt;

(e) aproperty submitted by the Commonwealth isincluded in
the World Heritage List;

(f) al or part of aproperty is removed from the World Heritage
List.

The notice must specify the areaiincluded in, or excluded or
deleted from, the submission or World Heritage List as aresult of
the event.

A failure to comply with this section does not affect the status of
an area as a declared World Heritage property.

Subdivision D—Plansfor listed World Heritage propertiesin

Commonwealth areas

316 Making plans

(D

)

Minister must make plan

The Minister must make awritten plan for managing a property
that isincluded in the World Heritage List and is entirely within
one or more Commonwealth areas. The Minister must do so as
soon as practicable after the property:

(@) isincluded in the World Heritage List; or

(b) becomes entirely within one or more Commonwealth areas.

Amending and replacing plan

The Minister may make awritten plan amending, or revoking and
replacing, a plan made under subsection (1) or this subsection.

312
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Requirements for plan

(3) A plan must not be inconsistent with:

(@) Australia’ s abligations under the World Heritage
Convention; or

(b) the Australian World Heritage management principles.

Note: Section 323 explains what Australian World Heritage management
principles are.

Ensuring plans reflect current management principles

(4) If the Australian World Heritage management principles change so
that a plan (the earlier plan) isinconsistent with them, the Minister
must make another plan:

(@) amending the earlier plan so it is not inconsistent with them;
or

(b) revoking and replacing the earlier plan.
Plan may be in same document as another plan

(5) To avoid doubt, a plan under this section for a property may bein
the same document as:

(a) aplan under this section for another property; or

(b) aplan that this Act or another law of the Commonwealth
requires or permits to be prepared.

Commonwealth reserves

(6) Despite subsections (1) and (2), the Minister may not make a plan
for so much of a property asisin a Commonwealth reserve.
Note: A management plan must be prepared under Division 4 for a

Commonwealth reserve, taking account of Australia’s obligations
under the World Heritage Convention.

Heard Island and McDonald |slands

(7) Despite subsections (1) and (2), the Minister may not make a plan
for so much of aproperty asisin the Territory of Heard Island and
McDonald Islands and covered by aplan:
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(a) that isin operation under the Environment Protection and
Management Ordinance 1987 of that Territory; and

(b) that the Minister is satisfied is not inconsistent with:

(i) Australia’s obligations under the World Heritage
Convention; or

(ii) the Australian World Heritage management principles.

317 Notice of plans

The Minister must give notice of the making of a plan under
section 316, in accordance with the regulations.

318 Compliance with plans

The Commonwealth or a Commonwealth agency must not
contravene a plan made by the Minister under section 316.

319 Review of plansevery 5years

(1) The Minister must cause areview of a plan made under section 316
to be carried out at least once in each period of 5 years after the
plan is made.

(2) Thereview must consider whether the plan is consistent with the
Australian World Heritage management principlesin force at the
time.

Note: Section 323 explains what Australian World Heritage management
principles are.

Subdivision E—Managing World Heritage propertiesin States
and self-governing Territories

320 Application

This Subdivision appliesin relation to a property that:
(@ is
(i) inaState; or
(ii) inaself-governing Territory; or
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(iii) on, over or under the seabed vested in a State by the
Coastal Waters (Sate Title) Act 1980 or in the Northern
Territory by the Coastal Waters (Northern Territory
Title) Act 1980; and

(b) isnot entirely within one or more Commonwealth areas.

321 Co-operating to prepare and implement plans

(1) Thissection appliesin relation to a property that isincluded in the
World Heritage List.

(2) The Commonwealth must use its best endeavours to ensure a plan
for managing the property in away that is not inconsistent with
Australia s obligations under the World Heritage Convention or the
Australian World Heritage management principlesis prepared and
implemented in co-operation with the State or Territory.

Note: The Commonwealth and the State or Territory could make a bilateral
agreement adopting the plan and providing for itsimplementation.

322 Commonwealth responsibilities

(1) Thissection appliesin relation to a property that is a declared
World Heritage property.

(2) The Commonwealth and each Commonwealth agency must take all
reasonabl e steps to ensure it exercises its powers and performsiits
functions in relation to the property in away that is not inconsistent
with:

(a) the World Heritage Convention; and

(b) the Australian World Heritage management principles; and

(c) if the property ison the World Heritage List and a plan for
managing the property has been prepared as described in
section 321—that plan.
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Subdivision F—Australian World Heritage management
principles

323 Australian World Heritage management principles

(1) Theregulations must prescribe principles for the management of
natural heritage and cultural heritage. The principles prescribed are
the Australian World Heritage management principles.

(2) Before the Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with Australia s obligations under the
World Heritage Convention.

Subdivision G—Assistance for protecting World Heritage
properties

324 Commonwealth assistance for protecting declared World
Heritage properties

(1) The Commonwealth may give financial or other assistance for the
protection or conservation of adeclared World Heritage property
to:

() aState or self-governing Territory in which the property
occurs; or

(b) any other person.

(2) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit.
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Division 2—M anaging wetlands of inter national
Importance

Subdivision A—Simplified outline of this Division

325 Simplified outline of this Division

The following isasimplified outline of this Division:

The Commonwealth may designate a wetland for inclusion in the
List of Wetlands of International Importance kept under the
Ramsar Convention only after seeking the agreement of relevant
States, self-governing Territories and land-holders.

The Minister must make plans for managing wetlands listed under
the Ramsar Convention that are entirely in Commonwealth areas.
The Commonwealth and Commonwealth agencies must not
contravene such plans.

The Commonwealth must try to prepare and implement
management plans for other wetlands listed under the Ramsar
Convention, in co-operation with the relevant States and
self-governing Territories.

The Commonwealth and Commonwealth agencies have duties
relating to declared Ramsar wetlands in States and Territories.

The Commonwealth can provide assistance for the protection or
conservation of declared Ramsar wetlands.

Note: Section 16 prohibits an action that has a significant impact on an
internationally important wetland, unless the person taking the action
has the approval of the Minister administering that section or certain
other requirements are met.
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Subdivision B—Seeking agr eement on Ramsar designation

326 Commonwealth must seek agreement befor e designation

(1) The Commonwealth may designate for inclusion in the List of
Wetlands of International Importance kept under the Ramsar
Convention awetland containing an area owned or occupied by
another person only if the Minister is satisfied that the
Commonwealth has used its best endeavours to reach agreement
with the other person on:

(a) the proposed designation of the wetland (so far asit relatesto
the areq); and

(b) management arrangements for the wetland (so far as they
relate to the area).

(2) The Commonwealth may designate awetland in a State or
self-governing Territory for inclusion in the List of Wetlands of
International Importance kept under the Ramsar Convention only if
the Minister is satisfied that the Commonwealth has used its best
endeavours to reach agreement with the State or Territory on:

(a) the proposed submission of the wetland; and
(b) management arrangements for the wetland.

(3) A failureto comply with this section does not affect the
designation of awetland for inclusion in the List of Wetlands of
International Importance kept under the Ramsar Convention or the
status of awetland as a declared Ramsar wetland.

Subdivision C—Notice of designation of wetland

327 Minister must give notice of designation of wetland etc.

(1) The Minister must give notice in the Gazette and in the way (if
any) prescribed by the regulations of any of the following events as
soon as practicable after the event occurs:

(a) the Commonwealth designates a wetland for inclusion in the
List of Wetlands of International Importance kept under the
Ramsar Convention;
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(b) the Commonwealth extends the boundaries of awetland it
has included in the List;

(c) the Commonwealth restricts the boundaries of awetland it
hasincluded in the List;

(d) the Commonwealth deletes from the List awetland it
previously included in the List.

(2) The notice must specify the areaincluded in, or excluded or
deleted from, the List as aresult of the event.

(3) A failureto comply with this section does not affect the status of
an area as a declared Ramsar wetland.

Subdivision D—Plansfor listed wetlands in Commonwealth
areas

328 Making plans

Minister must make plan

(1) The Minister must make awritten plan for managing a wetland that
isincluded in the List of Wetlands of International Importance kept
under the Ramsar Convention and is entirely within one or more
Commonwealth areas. The Minister must do so as soon as
practicable after the wetland:

(@) isincluded inthe List; or
(b) becomes entirely within one or more Commonwealth areas.

Amending and replacing plan

(2) The Minister may make awritten plan amending, or revoking and
replacing, a plan made under subsection (1) or this subsection.

Requirements for plan

(3) A plan must not be inconsistent with:
(a) Australia’s obligations under the Ramsar Convention; or
(b) the Australian Ramsar management principles.
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(4)

©®)

(6)

(7)

Note: Section 335 explains what Australian Ramsar management principles
are.

Ensuring plans reflect current management principles

If the Australian Ramsar management principles change so that a
plan (the earlier plan) isinconsistent with them, the Minister must
make another plan:

(@) amending the earlier plan so it is not inconsistent with them;
or

(b) revoking and replacing the earlier plan.
Plan may be in same document as another plan

To avoid doubt, a plan under this section for awetland may bein
the same document as:

(a) aplan under this section for another wetland; or

(b) aplanthat this Act or another law of the Commonwealth
requires or permitsto be prepared.

Commonwealth reserves

Despite subsections (1) and (2), the Minister may not make a plan
for so much of awetland asisin a Commonwealth reserve.

Note: A management plan must be prepared under Division 4 for a
Commonwealth reserve, taking account of Australia’s obligations
under the Ramsar Convention.

Heard Island and McDonald |slands

Despite subsections (1) and (2), the Minister may not make a plan
for so much of awetland asisin the Territory of Heard Island and
McDonald Islands and covered by aplan:

(a) that isin operation under the Environment Protection and
Management Ordinance 1987 of that Territory; and

(b) that the Minister is satisfied is not inconsistent with:
(i) Australia s obligations under the Ramsar Convention; or
(ii) the Australian Ramsar management principles.

320
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329 Notice of plans

The Minister must give notice of the making of a plan under
section 328, in accordance with the regulations.

330 Compliance with plans

The Commonwealth or a Commonwealth agency must not
contravene a plan made by the Minister under section 328.

331 Review of plansevery 5years

(1) The Minister must cause areview of a plan made under section 328
to be carried out at least once in each period of 5 years after the
plan is made.

(2) Thereview must consider whether the plan is consistent with the
Australian Ramsar management principlesin force at the time.

Note: Section 335 explains what Australian Ramsar management principles
are.

Subdivision E—M anagement of wetlandsin States and
self-governing Territories

332 Application

This Subdivision appliesin relation to awetland that:
@ is
(i) inaState; or

(ii) inaself-governing Territory; or

(iii) on, over or under the seabed vested in a State by the
Coastal Waters (Sate Title) Act 1980 or in the Northern
Territory by the Coastal Waters (Northern Territory
Title) Act 1980; and

(b) isnot entirely within one or more Commonwealth areas.
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333 Co-operating to prepare and implement plans

(1) Thissection appliesin relation to awetland that isincluded in the
List of Wetlands of International Importance kept under the
Ramsar Convention.

(2) The Commonwealth must use its best endeavours to ensure a plan
for managing the wetland in away that is not inconsistent with
Australia’s obligations under the Ramsar Convention or the
Australian Ramsar management principlesis prepared and
implemented in co-operation with the State or Territory.

Note: The Commonwealth and the State or Territory could make a bilateral
agreement adopting the plan and providing for itsimplementation.

334 Commonwealth responsibilities

(1) Thissection appliesin relation to awetland that is a declared
Ramsar wetland.

(2) The Commonwealth and each Commonwealth agency must take all
reasonable steps to ensure it exercises its powers and performsits
functions in relation to the wetland in away that is not inconsistent
with:

(a) the Ramsar Convention; and

(b) the Australian Ramsar management principles; and

(c) if thewetland isincluded in the List of Wetlands of
International Importance kept under the Ramsar Convention
and a plan for managing the property has been prepared as
described in section 333—that plan.

Subdivision F—Australian Ramsar management principles

335 Australian Ramsar management principles

(1) Theregulations must prescribe principles for the management of
wetlands included in the List of Wetlands of International
Importance kept under the Ramsar Convention. The principles
prescribed are the Australian Ramsar management principles.
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(2) Before the Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with Australia’ s obligations under the
Ramsar Convention.

Subdivison G—Assistance for protecting wetlands

336 Commonwealth assistance for protecting declared Ramsar
wetlands

(1) The Commonwealth may give financial or other assistance for the
protection or conservation of a declared Ramsar wetland to:

(a) aState or self-governing Territory in which the wetland
occurs; or

(b) any other person.

(2) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit.
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Division 3—Managing Biosphere reserves

337 Definition of Biosphere reserve

A Biospherereserveisan area designated for inclusion in the
World Network of Biosphere Reserves by the International
Co-ordinating Council of the Man and the Biosphere program of
the United Nations Educational, Scientific and Cultural
Organization.

338 Planning for management of Biospherereserves

(D

)

The Minister may make and implement awritten plan for
managing a Biosphere reserve, or a part of a Biosphere reserve,
entirely within one or more Commonwealth areas. The plan must
not be inconsistent with the Australian Biosphere reserve
management principles.

The Commonwealth may co-operate with a State or self-governing
Territory to prepare and implement a plan for managing a
Biosphere reserve in the State or Territory. The plan must not be
inconsistent with the Australian Biosphere reserve management
principles.

339 Commonwealth activitiesin Biospherereserves

The Commonwealth and each Commonwealth agency must take all
reasonable steps to ensure that it exercisesits powers and performs
itsfunctionsin relation to a Biosphere reserve in away that is not
inconsistent with:

(@) the Australian Biosphere reserve management principles; or

(b) aplan prepared as described in section 338 for managing the
Biosphere reserve.

324
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340 Australian Biospherereserve management principles

(1) Theregulations must prescribe principles for the management of
Biosphere reserves. The principles prescribed are the Australian
Biosphere reserve management principles.

(2) Beforethe Governor-General makes regulations prescribing
principles, the Minister must be satisfied that the principles to be
prescribed are consistent with the Statutory Framework of the
World Network of Biosphere Reserves established under the Man
and the Biosphere program of the United Nations Educational,
Scientific and Cultural Organization.

341 Commonwealth assistance for protecting Biospher e reserves

(1) The Commonwealth may give financial or other assistance for the
protection or conservation of a Biosphere reserve to:

(a) aState or self-governing Territory in which the reserve or
part of the reserve occurs; or

(b) any other person.

(2) Thegiving of assistance may be made subject to such conditions as
the Minister thinks fit.
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Division 4—Commonwealth reserves
Subdivision A—Simplified outline of this Division

342 Simplified outline of this Division

The following isasimplified outline of this Division:

Commonwealth reserves can be declared over areas of land or sea:
(@ that the Commonwealth owns or leases; or
(b) that are in a Commonwealth marine area; or

(c) outside Australia that the Commonwealth has
international obligations to protect.

A Proclamation must assign the reserve to a particular category,
that affects how the reserve is managed and used.

Some activities can be undertaken in areserve only if a
management plan provides for them. Commonwealth agencies
must comply with a management plan. Regulations can be made to
control awide range of activitiesin reserves.

The Minister may approve a management plan prepared by the
Director and any Board for areserve.

In agreement with indigenous people, the Minister can set up a
Board for areserve including land leased from indigenous people.
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Subdivision B—Declaring and revoking Commonwealth
reserves

343 Simplified outline of this Subdivision

The following is asimplified outline of this Subdivision:

The Governor-General can proclaim Commonwealth reserves over
areas of land or sea

(@ that the Commonwealth owns; or
(b) that the Commonwealth or the Director leases; or
(c) that arein a Commonwealth marine area; or

(d) outside Australiathat the Commonwealth has
international obligations to protect.

A Proclamation must assign the reserve to a particular category
that affects how the reserve is managed and used.

Proclamations can be made to alter and revoke reserves.

The Director must consult publicly before some Proclamations are
made.

344 Declaring Commonwealth reserves

Declaring a Commonwealth reserve

(1) The Governor-General may, by Proclamation, declare asa
Commonwealth reserve:

(a) anareaof land:
(i) that is owned by the Commonwealth in a Territory; or

(i) that is owned by the Commonwealth outside a Territory;
or
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(iii) that is held under lease by the Commonwealth or the
Director in a Territory; or

(iv) that isheld under lease by the Commonwealth or the
Director outside a Territory; or

(v) outside Australiaand in respect of which Australia has
obligations relating to biodiversity or heritage under an
agreement with one or more other countries that may
appropriately be met by declaring the area a
Commonwealth reserve; or

(b) an areaof sea
(i) inaCommonwealth marine area; or

(ii) outside Australia and in respect of which Australia has
obligations relating to biodiversity or heritage under an
agreement with one or more other countries that may
appropriately be met by declaring the areaa
Commonwealth reserve; or

(c) an areaof land described in paragraph (a) and sea described
in paragraph (b).
Note 1: Section 351 sets out some prerequisites for making Proclamations.

Note2: A referenceto Australiagenerally includesiits coastal sea. See section
15B of the Acts Interpretation Act 1901.

Limits on acquiring land for reservation

(2) If land:
(@) isin:
(i) aState or self-governing Territory (except the Northern
Territory); or
(ii) the Northern Territory outside both Uluru-Kata Tjuta
National Park and the Alligator Rivers Region (as
defined by the Environment Protection (Alligator Rivers
Region) Act 1978); and
(b) isdedicated or reserved under alaw of the State or Territory
for purposes related to nature conservation or the protection
of areas of historical, archaeological or geological
importance or of areas having special significance in relation
to indigenous persons;
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the Commonwealth must not acquire the land for the purposes of
declaring it a Commonwealth reserve, without the consent of the
State or Territory.

Uluru-Kata Tjuta National Park

(3) Uluru-Kata Tjuta National Park isthe Commonwealth reserve (as
it exists from time to time) to which the name Uluru-Kata Tjuta
National Park was given by Proclamation continued in force by the
Environmental Reform (Consequential Provisions) Act 1999.

345 Extent of Commonwealth reserve

(1) A Commonwealth reserve includes:

(a) land or seabed to the depth stated in the Proclamation
declaring the Commonwealth reserve; and

(b) thewaters and seabed under any seain the area declared asa
Commonwealth reserve.

(2) InthisAct:

land includes subsoil of land and any body of water (whether
flowing or not) except the sea.

seabed includes:
(@) the surface of acoral formation; and

(b) subsoil of seabed (including coral beneath the surface of a
coral formation).

345A Commonwealth usagerightsvest in Director

(1) When a Commonweslth reserve is declared, a usage right that
relatesto land or seabed in the reserve and is held by the
Commonwealth vestsin the Director, by force of this subsection.

(2) If the Commonwealth acquires a usage right relating to land or
seabed in a Commonwealth reserve, the usage right vestsin the
Director.
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(3) Thissection does not vest in the Director a usage right in respect of

minerals, despite subsections (1) and (2).

346 Content of Proclamation declaring Commonwealth reserve

Content of Proclamation

(1) The Proclamation declaring an areato be a Commonwealth reserve

)

©)

must:
(@) give anameto the reserve; and
(b) state the purposes for which the reserve is declared; and
(c) state the depth of any land included in the reserve; and

(d) state the depth of the seabed that is under any seaincluded in
the reserve; and

(e) assign thereserveto one of the following categories (the
IUCN categories):

(i) strict nature reserve;

(if) wilderness areg;

(iii) national park;

(iv) natural monument;

(v) habitat/species management area;
(vi) protected landscape/seascape;
(vii) managed resource protected area.

Assigning different zones of a reserve to different IUCN categories

A Proclamation may also divide areserve into zones and assign
each zoneto an IUCN category.

Assigning leasehold land to IUCN categories

Before the Governor-General makes a Proclamation assigning a
Commonwealth reserve or zone including land or seabed held by
the Commonwealth or the Director under lease to a particular
IUCN category, the Minister must be satisfied that the category to
which it is proposed to assign the reserve or zoneis consistent with
the terms of the lease.
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347 Assigning Commonwealth reserves and zonesto |lUCN
categories

Prerequisite to making Proclamation

(1) Beforethe Governor-General makes a Proclamation assigning a
Commonwealth reserve, or a zone within a Commonwealth
reserve, to a particular IUCN category, the Minister must be
satisfied:

(a) that the reserve or zone:
(i) hasthe characteristics listed in subsection (2) for the
category; and
(ii) meetsthe criteria (if any) prescribed by the regulations
for the category; and
(b) that the reserve or zone should be managed in accordance
with the Australian IUCN reserve management principles for
the category.

Characteristics for IUCN categories

(2) The characteristics are as follows:

() for astrict nature reserve—the Commonwealth reserve or
Zone contains some outstanding or representative
ecosystems, geological or physiological features or species;

(b) for awilderness area—the Commonwealth reserve or zone
consists of alarge area of land, sea or both that:

(i) isunmodified, or only slightly modified, by modern or
colonial society; and
(i) retainsits natura character; and
(iii) doesnot contain permanent or significant habitation;

(c) for anationa park—the Commonwealth reserve or zone
consists of an area of land, sea or both in natural condition;

(d) for anatural monument—the Commonwealth reserve or zone
contains a specific natural feature, or natural and cultural
feature, of outstanding value because of its rarity,
representativeness, aesthetic quality or cultural significance;
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(e) for ahabitat/species management area—the Commonwealth
reserve or zone contains habitat for one or more species; and

(f) for aprotected |andscape/seascape—the Commonwealth
reserve or zone contains an area of land (with or without sea)
where the interaction of people and nature over time has
given the area a distinct character with significant aesthetic,
cultural or ecological value;

(g) for amanaged resource protected area—the Commonwealth
reserve or zone contains natural systems largely unmodified
by modern or colonial technology.

348 Australian lUCN reserve management principles

(1) Theregulations must prescribe principles for each [IUCN category.
The principles prescribed for an IUCN category are the Australian
IUCN reserve management principles for the category.

(2) The principles prescribed for an IUCN category must identify the
purpose or purposes for which a Commonwealth reserve, or zone
of a Commonwealth reserve, assigned to the category is primarily
to be managed.

349 Proclamationsassigning reserve or zone to wilderness area
category may affect management

A Proclamation assigning a Commonwealth reserve, or a zone of a
Commonwealth reserve, to the IUCN category of wilderness area
may contain provisions regulating the circumstances in which, and
the manner in which, the Director may do one of the following acts
if there is not a management plan in operation for the reserve:

(@ Kill, injure, take, trade, keep or move a member of anative
Species,
(b) damage heritage;
(c) carry on an excavation;
(d) erect abuilding or other structure;
(da) carry out works;
(db) take an action for commercial purposes,
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(e) establish atrack;

(f) useavehicle, aircraft or vessdl;

(g) inundate land by means of adam or other works for affecting
the flow of water (whether they are inside or outside the
reserve or zone);

(h) extract water by canals or other works for affecting the flow
of water (whether they are inside or outside the reserve or
zone).

350 Revocation and alteration of Commonwealth reserves

(D)

()

©)

(4)

The Governor-General may revoke or amend a Proclamation under
this Subdivision by another Proclamation.

Note: Section 351 sets out some prerequisites for making Proclamations.

Before the Governor-General makes a Proclamation that resultsin
land, sea or seabed ceasing to be included in a Commonwealth
reserve, the Minister must be satisfied:
(a) that the Proclamation, if made, would be in accordance with
aresolution passed by each House of Parliament on a motion;
and

(b) that notice of the motion was given at least 15 sitting days of
that House before the motion was moved.

Subsection (2) does not apply to a Proclamation that resultsin land,
sea or seabed ceasing to be included in one Commonwealth reserve
or zone and being included in another Commonwealth reserve or
zone.

If the Director ceases to hold land or seabed in a Commonwealth
reserve under lease:
() theland or seabed ceases to be part of the reserve by force of
this paragraph; and
(b) the Governor-General must make a Proclamation revoking or
amending the Proclamation that included the land or seabed
in a Commonwealth reserve, to reflect the fact that the land
or seabed is no longer part of the reserve.
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(5) Subsection (4) does not apply if the Director ceases to hold the
land or seabed under a lease because:

(a) the Commonwealth becomes the owner of the land or seabed;
or

(b) the Director surrenders the lease in consideration of the grant
to the Director of another lease of that land or seabed.

(6) Except as described in subsection (4), land, sea or seabed in a
Commonwealth reserve does not cease to be within the reserve
merely because a usage right relating to the land, sea or seabed is
transferred, assigned, surrendered, extinguished or changed in any

way.
(7) A usagerightisan estate or alegal or equitable charge, power,
privilege, authority, licence or permit.
Note: Section 22 of the Acts Interpretation Act 1901 defines estate.

351 Report before making Proclamation

Minister must consider report before Proclamation made

(1) Beforethe Governor-General makes a Proclamation under this
Subdivision, the Minister must consider a report prepared by the
Director on the matter to be dealt with by the Proclamation.

Procedure for preparing report

(2) In preparing areport, the Director must:
(a) publish in the Gazette and in accordance with the regulations
(if any) anotice:
(i) stating the matter to be dealt with by the Proclamation;
and
(if) inviting the public to comment on the matter to be dealt
with by the Proclamation; and
(ii1) specifying the address to which comments may be sent;
and
(iv) specifying the day by which any comments must be
sent; and
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(b) consider any comments made in response to the invitation;
and

(c) include in the report the comments and the Director’ s views
on the comments.

Content of notice inviting comments

(3) A notice stating the matter to be dealt with by a Proclamation to
declare a Commonwealth reserve must include a statement of:

(a) the proposed name of the reserve; and

(b) the proposed boundaries of the reserve and of any zones into
which the reserve is to be divided; and

(c) the purpose for which the reserve is to be declared; and

(d) which IUCN category the reserve (and, if applicable, each
zone of the reserve) isto be assigned to; and

(e) the purposes for which it isintended to manage and use the
reserve.

Content of notice relating to revocation of Commonwealth reserve

(4) A notice stating the matter to be dealt with by a Proclamation to
cause any land, sea or seabed to cease to be part of a
Commonweal th reserve must state the boundaries of that land, sea
or seabed.

Time for comment

(5) The day specified in the notice as the day by which any comments
must be sent must be at |east 60 days after the last day on which
the notice is published in the Gazette or in accordance with any
regulations.

When this section does not apply

(6) Subsection (1) does not apply in relation to a Proclamation that:

() declares an areain the Kakadu region to be a Commonwealth
reserve; or
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(b) hasthe effect of changing the name of a Commonwealth
reserve in the Kakadu region; or

(c) resultsin land, sea or seabed ceasing to be included in one
Commonwealth reserve and being included in another
Commonwealth reserve without changing the I[UCN category
to which the land, sea or seabed is assigned.

352 What happensto Director’s usage rights when Commonwealth
reserveisrevoked

(1) Thissection appliesin relation to land or seabed that ceasesto be
included in a Commonwealth reserve because of a Proclamation
made under section 350, except a Proclamation that causes the land
or seabed:

(a) to ceaseto beincluded in one Commonwealth reserve; and
(b) to beincluded in another Commonwealth reserve.

(2) A usageright relating to the land or seabed that the Director held
vests in the Commonwealth, by force of this subsection.

(3) However, if the usage right is alease of indigenous peopl€e s land,
the usage right ceases to exist, by force of this subsection.

(4) If theland isin a State or Territory:

(a) the Director may give the officer of the State or Territory
responsible for registering land titles a copy of the
Proclamation, certified by the Director; and

(b) the officer may make an entry in hisor her registers and do
anything else needed to reflect the effect of this section.

Subdivision C—Activitiesin Commonwealth reserves

353 Simplified outline of this Subdivision

The following is asimplified outline of this Subdivision:

Many works cannot be carried out in a Commonwealth reserve
unless permitted by a management plan.

336 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Protected areas Part 15
Commonweadlth reserves Division 4

Section 354

If there is not a management plan in force for areserve, it must be
managed in away appropriate for the category it has been assigned
to by a Proclamation or an earlier management plan.

Regulations can be made to control activitiesin reserves.

People who have rights relating to an areathat is later included in a
reserve can continue to exercise those rights in the reserve.

354 Activitiesthat may be carried on only under management plan

(1) A person must not do one of the following actsin a
Commonwealth reserve except in accordance with a management
plan in operation for the reserve:

(@ Kill, injure, take, trade, keep or move a member of anative
species; or

(b) damage heritage; or

(c) carry on an excavation; or

(d) erect abuilding or other structure; or

(e) carry out works; or

(f) takean action for commercial purposes.

Civil penalty:
(@ for anindividual—500 penalty units;
(b) for abody corporate—5,000 penalty units.

Note: These acts are totally prohibited in wilderness areas (except so far as
the Director is concerned). See section 360.

(2) However, if amanagement plan is not in operation for a
Commonwealth reserve, the Director may do an act described in
subsection (1) for:

(a) preserving or protecting the reserve; or

(b) protecting or conserving biodiversity or heritagein the
reserve; or

(c) controlling authorised scientific research; or

(d) protecting persons or property in the reserve; or
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(e) managing the effects of actions taken under a usage right
described in section 359.

Note: The Director may only do these actsin awilderness area under a
management plan or Proclamation. See section 360.

(3) Subsection (2) does not apply in relation to so much of a
Commonwealth reserve asisin the Kakadu region, the Uluru
region or the Jervis Bay Territory.

Note: Section 385 sets out what the Director may do in a Commonwealth
reserve in the Kakadu region, Uluru region or Jervis Bay Territory
when there is not a management plan in operation for the reserve.

(4) Thissection has effect despite any other law of the
Commonwealth, a State or a Territory, but:

() subsections (1) and (2) are subject to:
(i) section 359 (about interests and rights existing before a
Commonwealth reserve); and
(i) section 360 (about wilderness areas); and

(iii) the Antarctic Treaty (Environment Protection) Act
1980; and

(b) subsection (1) is also subject to section 385 (about activities
in Commonwealth reserves in the Kakadu region, Uluru
region or Jervis Bay Territory without management plans).

355 Limitson mining operationsin Commonwealth reserves

(1) A person must not carry on mining operationsin a Commonwealth
reserve unless:

(&) the Governor-General has approved the operations; and
(b) the person carries them on in accordance with a management
plan in operation for the reserve.

Note: Section 387 generally prohibits mining operations in Kakadu National
Park.

(2) Thefollowing are mining operations:

(a) operations or activities connected with, or incidental to, the
mining or recovery of minerals or the production of material
from minerals, including:
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(i) prospecting and exploration for minerals; and
(ii) milling, refining, treatment and processing of minerals;
and
(iii) storage and disposal of minerals and materials produced
from minerds;
(b) the construction and use of towns, camps, dams, pipelines
power lines or other structures for the purposes of operations
or activities described in paragraph (a);
(c) the performance of any other work for the purposes of
operations or activities described in paragraph (a).

(3) A mineral isanaturally occurring substance or mixture of
substances.

(4) Subsection (1) does not prevent the doing of anything for the
purposes of building or construction, or the supply of water, in a
Commonwealth reserve unless the purposes are connected with, or
incidental to, mining operations.

(5) Thissection is subject to:
(a) section 359 (about interests and rights existing before a
Commonwealth reserve); and
(b) section 387 (about mining operationsin Kakadu National
Park); and
(c) the Antarctic Treaty (Environment Protection) Act 1980;
but has effect despite any other law of the Commonwealth, a State
or aTerritory.

356 Regulations controlling activitiesrelating to Commonwealth
reserves

(1) Theregulations may:
(a) regulate or prohibit the pollution of soil, air or water in a
manner that is, or islikely to be, harmful to:
(i) people, biodiversity or heritage in Commonwealth
reserves; or
(ii) the natural features of Commonwealth reserves; and
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(b) regulate or prohibit tourism in Commonwealth reserves; and
(c) provide for the protection and preservation of
Commonwealth reserves and property and thingsin
Commonwealth reserves; and
(d) provide for the protection and conservation of biodiversity in
Commonwealth reserves; and
(e) regulate or prohibit accessto al or part of a Commonwealth
reserve by persons or classes of persons; and
(f) provide for the removal of trespassers from Commonwealth
reserves;, and
(g) regulate or prohibit camping in Commonweslth reserves; and
(h) providefor the safety of personsin Commonwealth reserves,
and
(i) regulate or prohibit the use of firein Commonwealth
reserves; and
() regulate the conduct of personsin Commonwealth reserves;
and
(K) regulate or prohibit the carrying on of any trade or commerce
in a Commonwealth reserve; and
() regulate or prohibit the use of vehiclesin Commonwealth
reserves and provide for signs and road markings for those
purposes; and
(m) providefor:

(i) theremoval of vehicles, aircraft or vessels from places
in Commonwealth reserves where they have been left in
contravention of the regulations or have been
abandoned; and

(ii) the impounding of such vehicles, aircraft or vessels; and

(n) provide that the person taken for the purposes of the
regulations to be the owner of amotor vehicleinvolved in a
contravention of a provision of the regulations relating to the
parking or stopping of vehiclesin a Commonwealth reserve
is, except as provided otherwise, taken to commit an offence
against the provision; and

(o) provide for a person to be taken to be the owner of a motor
vehicle for the purposes of regulations made under paragraph
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(n) (including a person in whose name the motor vehicleis
registered under the law of a State or Territory); and
(p) regulate or prohibit the use of vesselsin, and the passage of
vessels through, Commonwealth reserves; and
(q) regulate or prohibit the landing and use of aircraft in, and the
flying of aircraft over, Commonwealth reserves; and
(r) provide for the giving of effect to management plans for
Commonwealth reserves; and
(s) regulate or prohibit the taking of animals or plantsinto or out
of Commonwealth reserves; and
(t) providefor the impounding, removal, destruction or disposal
of animals found straying in Commonwealth reserves; and
(u) regulate or prohibit the taking into Commonwealth reserves,
and the use in Commonwealth reserves, of weapons, traps,
nets, snares, fishing apparatus and other devices; and
(v) regulate or prohibit the laying of baits and the use of
explosives and poisons in Commonwealth reserves; and
(w) provide for the collection of specimens and the pursuit of
research in Commonwealth reserves for scientific purposes;
and
(x) provide for the issue of licences, permits and authorities
relating to activitiesin Commonwealth reserves, the
conditions subject to which they are issued and the charging
of fees by the Commonwealth in respect of such licences,
permits and authorities; and
(y) provide for any matter incidental to or connected with a
matter described in another paragraph.

(2) A provision of the regulations regulating or prohibiting the flying
of aircraft over a Commonwealth reserve does not have any effect
so far asit isinconsistent with alaw of the Commonwealth. For
this purpose, a provision is not inconsistent with such alaw if it
can be complied with without contravention of the law.

(3) A law of aTerritory has effect so far asit is not inconsistent with a
provision of the regulations having effect in that Territory. For this
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purpose, such alaw is not inconsistent with the provision so far as
it can operate concurrently with the provision.

356A Chargesfor activitiesin Commonwealth reserves

Subject to the approval of the Minister, the Director may determine
and impose charges for:
(a) entering or using a Commonwealth reserve or part of a
Commonwealth reserve; and
(b) using services or facilities provided by the Director in or in
connection with a Commonwealth reserve; and
(c) the parking or stopping of vehiclesin a Commonwealth
reserve; and
(d) the mooring or landing of vesselsin a Commonwealth
reserve; and
(e) thelanding of aircraft in a Commonwealth reserve; and
(f) the use of vehicles and vesselsin a Commonwealth reserve.

357 Managing Commonwealth reserves while a management plan is
not in operation

(1) While amanagement plan is not in operation for a Commonwealth
reserve, the Director must exercise the Director’ s powers and
perform the Director’ s functions in relation to the reserve or to a
zone of the reserve so as to manage the reserve in accordance with:

(a) the Australian ITUCN reserve management principles for the
IUCN category to which the reserve or zone has most
recently been assigned by:

(i) aProclamation made under Subdivision B; or
(ii) amanagement plan that wasin operation for the reserve
(but is no longer); and

(b) if the Director holds land or seabed included in the reserve

under |lease—the Director’ s obligations under the |ease.

(2) While amanagement plan is not in operation for a Commonwealth
reserve, the Commonwealth or a Commonwealth agency must not
exercise its powers or perform its functionsin relation to the
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reserve or azone of the reserve inconsistently with either or both of
the following:

(8) the Australian [UCN reserve management principles for the
IUCN category to which the reserve or zone has most
recently been assigned by:

(i) aProclamation made under Subdivision B; or
(i) amanagement plan that was in operation for the reserve
(but is no longer);

(b) if the Director holds land or seabed included in the reserve

under lease—the Director’ s obligations under the lease.

3 If:

() azoneof aCommonwealth reserveis assigned to an IUCN
category at or after the time the reserve was most recently
assigned to an IUCN category; and

(b) the lUCN category for the zone is different from the lUCN
category for the reserve;

disregard the IUCN category to which the reserve has been
assigned for the purposes of the application of this sectionin
relation to the zone.

358 Restriction on disposal of Director’sinterestsin Commonwealth
reserves

(1) The Director must not sell or otherwise dispose of a usage right the
Director holdsin relation to land, sea or seabed in a
Commonwealth reserve.

(2) However, the Director may grant alease or sub-lease of, or a
licence relating to, land or seabed in a Commonwealth reserve, but
only in accordance with a management plan in operation for the
reserve.

(3) Despite subsection (1), the Director may surrender alease of land
or seabed within a Commonwealth reserve in consideration of the
grant to the Director of anew lease of land or seabed that includes
that land or seabed.
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(4)

)

The Lands Acquisition Act 1989 does not apply to the grant or
surrender of alease or sub-lease under this section.

This section has effect despite any law of the Commonwealth or of
a State or Territory.

359 Prior usagerightsrelating to Commonwealth reserves continue

(D

)

©)

(4)

©®)

(6)

to have effect

None of the following provisions affect a usage right that was held
by a person (other than the Commonwealth or the Director) in
relation to land or seabed immediately before the land or seabed
was included in a Commonwealth reserve:
(@) provisions of this Division that relate to the reserve (whether
or not they also relate to another Commonwealth reserve);
(b) provisions of the regulations made for the purposes of this
Division that relate to the reserve (whether or not they also
relate to another Commonwealth reserve);

(c) provisions of a management plan for the reserve.

None of the provisions described in subsection (1) affect the
application of alaw of a State or Territory in relation to the usage
right.

The usage right may be renewed or have its term extended only:
(@) with the Minister’ s written consent; and
(b) subject to any conditions determined by the Minister.

This subsection has effect despite subsections (1) and (2) and any
other law of the Commonwealth, a State or a Territory.

Subsections (1) and (2) apply in relation to a usage right relating to
mineralson, in or under land or seabed included in a
Commonwealth reserve asif the usage right were a usage right
relating to the land or seabed.

This section appliesto aright arising out of ausage right in the
same way asit applies to the usage right.

This section does not apply in relation to:
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(a) ausage right relating to mineralsin Kakadu National Park; or

(b) ausageright so far asit relates to mining operations for those
minerals.

359A Traditional use of Commonwealth reserves by indigenous
persons

(1) ThisDivision and regulations made for the purposes of this
Division do not prevent an indigenous person from continuing in
accordance with law the traditional use of an areain a
Commonwealth reserve for:

(a) hunting or food-gathering (except for purposes of sale); or
(b) ceremonial and religious purposes.

(2) However, regulations made for the purposes of this Division do
affect an indigenous person’ s traditional use of an areain a
Commonweslth reserve if they:

(a) are made for the purpose of conserving biodiversity in the
area; and

(b) expressly affect the traditional use of the area by indigenous
persons.

360 Activitiesin wilderness areas

(1) Thissection applies only to a Commonwealth reserve, or a zone of
a Commonwealth reserve, that is assigned by a Proclamation under
Subdivision B or a management plan for the reserve to the [UCN
category of wilderness area.

(2) The Commonweslth reserve or zone must be maintained in its
natural state.

(3) A person may use the Commonwealth reserve or zone only for:
(a) scientific research authorised by the Director; or
(b) apurpose (except recovery of minerals) specified in the
provisions of the management plan for the reserve that relate
to the zone.
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(4) A person other than the Director must not do any of the following
acts in the Commonwealth reserve or zone:

(@ Kill, injure, take, trade, keep or move a member of anative
Species,

(b) damage heritage;

(c) carry on an excavation;

(d) erect abuilding or other structure;

(da) carry out works;
(db) take an action for commercial purposes,

(e) establish atrack;

(f) useavehicle, aircraft or vessel;

(9) inundate land by means of a dam or other works for affecting
the flow of water (whether they are inside or outside the
reserve or zone);

(h) extract water by canals or other works for affecting the flow
of water (whether they are inside or outside the reserve or
Zone).

Civil penalty:
(@) for anindividual—500 penalty units;
(b) for abody corporate—5,000 penalty units.

(5) The Director must not do an act described in subsection (4) in the
Commonwealth reserve or zone, except for purposes essential to
the management of the reserve or zone and in accordance with:

(a) the provisions of the management plan in operation for the
reserve or zone; or

(b) if thereis not a management plan in operation for the reserve
or zone and a Proclamation assigned the reserve or zone to
the ITUCN category of wilderness area—the provisions of the
Proclamation.

(6) This section has effect despite any other law of the
Commonwealth, a State or a Territory, but is subject to section 359
(about usage rights existing before a Commonwealth reserve) and
to the Antarctic Treaty (Environment Protection) Act 1980.
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Subdivision D—Complying with management plansfor

Commonwealth reserves

361 Simplified outline of this Subdivision

The following is asimplified outline of this Subdivision:

The Director must manage a Commonwealth reserve to give effect
to amanagement plan for the reserve. If indigenous peopl e think
the Director is not doing this for areserve including their land, they
can take the matter up with the Minister.

Commonwealth agencies must act so as not to contravene a
management plan.

362 Commonwealth and Commonwealth agenciesto comply with

)

)

©)

management plan for Commonwealth reserve

The Director must exercise the Director’ s powers and perform the
Director’s functions to give effect to a management plan that isin
operation for a Commonwealth reserve.

The Commonwealth or a Commonwealth agency must not perform
its functions or exercise its powers in relation to a Commonweal th
reserve inconsistently with a management plan that isin operation
for thereserve.

To avoid doubt, if a management plan for a Commonwealth
reserve prohibits the exercise of a specified power, or the
performance of a specified function, under an Act (including a
power or function under an instrument made under an Act), the
power or function must not be exercised in or in relation to the
reserve while the plan is in operation.
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363 Resolving disagreement between land council and Director over
implementation of plan

Minister to resolve disagreement

(1) If the Chair or Chairperson of aland council for indigenous
people’ sland in ajointly managed reserve and the Director
disagree about whether the Director is exercising the Director’s
powers and performing the Director’ s functions consistently with a
management plan in operation for the reserve:

(@) the Director must inform the Minister; and

(b) the Minister must appoint a person the Minister considers to
be suitably qualified and in a position to deal with the matter
impartially to inquire into the matter; and

(c) the person appointed must inquire into the matter and give
the Minister areport and recommendations; and

(d) the Minister must give the Director any directions the
Minister thinksfit; and

(e) the Director must comply with any direction.

What is a land council?

(2) Theland council for indigenous people’sland in a Commonwealth
reserveis:

(a) if theland isin the area of an Aboriginal Land Council
established by or under the Aboriginal Land Rights (Northern
Territory) Act 1976—that Aboriginal Land Council; and

(b) if thelandisin Jervis Bay Territory—the Wreck Bay
Aboriginal Community Council established by the
Aboriginal Land Grant (Jervis Bay Territory) Act 1986; and

(c) if theland is elsewhere—abody corporate that:
(i) isestablished by or under an Act; and

(ii) hasfunctionsrelating to the indigenous people’ sland in
thereserve; and

(iii) consists of indigenous persons who either livein an area
to which one or more of the body’ s functions relate or
areregistered astraditional owners of indigenous
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peopl€e’ s land in an area to which one or more of the
body’ s functions relate.

What isindigenous peopl€e sland?

(3) Landisindigenous people’ sland if:
(a) abody corporate holds an estate that allows the body to lease
the land to the Commonwealth or the Director; and

(b) the body corporate was established by or under an Act for the
purpose of holding for the benefit of indigenous persons title
to land vested in it by or under that Act.

Who is an indigenous person?

(4) A personisanindigenous person if heor sheis:
(&) amember of the Aboriginal race of Australia; or

(b) adescendant of an indigenous inhabitant of the Torres Strait
Islands.

What is a jointly managed reserve?

(5) A Commonwealth reserveisajointly managed reserve if:

(a) it includesindigenous peopl€e sland held under lease by the
Director; and

(b) aBoard is established for the reserve under Subdivision F.

364 Resolving disagreement between Director and Board over
implementation of plan

(1) The Director must inform the Minister if the Director believes that:
(a) adecision of aBoard for aCommonwealth reserveislikely
to be substantially detrimental to the good management of
thereserve; or
(b) adecision of aBoard for a Commonwealth reserveis
contrary to a management plan in operation for the reserve.

(2) The Minister must take the steps he or she thinks fit to resolve the
matter.
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(3) If the Minister cannot resolve the matter, the Minister must appoint
as an arbitrator to inquire into the matter a person whom the
Minister thinksis suitably qualified and in a position to deal with
the matter impartially.

(4) The person appointed must inquire into the matter and give the
Minister areport and recommendations.

(5) After the Minister receives the report and recommendations, he or
she must give the Director and the Board:

(@) thedirectionsthe Minister thinks appropriate; and
(b) astatement of reasons for giving the directions; and
(c) acopy of the report and recommendations.

(6) The Director and the Board must comply with any directions given
by the Minister.

Subdivision E—Approving management plansfor
Commonwealth reserves

365 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

The Minister may approve a management plan for a
Commonwealth reserve prepared by the Director and any Board
for the reserve. Before the Minister approves a plan, he or she may
modify it.

Before the Director gives a plan to the Minister for approval, there
are 2 opportunities for the public and others with an interest in the
reserve to comment.

The Minister can resolve any disagreements between the Director
and aBoard for areserve over preparation of a plan for the reserve.

350 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Conservation of biodiversity Chapter 5
Protected areas Part 15
Commonweadlth reserves Division 4

Section 366

366 Obligation to prepare management plansfor Commonwealth

(D

)

©)

(4)

I eserves

Plans required for Commonwealth reserves without Boards

The Director must prepare management plans for each
Commonwealth reserve for which thereis not a Board to try to
ensure that a management plan for the reserve isin operation:
(a) assoon as practicable after the reserve is declared; and
(b) at al times after the first plan for managing the reserve takes
effect.

Note: Section 368 specifies steps to be taken in preparing a management
plan for a Commonwealth reserve.

Amending or replacing plans for reserves without Boards

The Director may prepare a management plan for a
Commonwealth reserve for which there is not a Board:

() to amend a management plan that isin operation for the
reserve; or

(b) to revoke and replace a management plan that isin operation
for the reserve.

Plans required for Commonwealth reserves with Boards

A Board for a Commonwealth reserve must prepare management
plans for the reserve in conjunction with the Director, to try to
ensure that a management plan for the reserve isin operation:
(a) assoon as practicable after the Board is established; and
(b) at al times after a plan for managing the reserve first takes
effect after the establishment of the Board.

Note: Section 368 specifies steps to be taken in preparing a management
plan for a Commonwealth reserve.

Amending or replacing plans for reserves with Boards

The Board for a Commonwealth reserve may prepare a
management plan for the reserve in conjunction with the Director:
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() to amend a management plan that isin operation for the
reserve; or

(b) to revoke and replace a management plan that isin operation
for the reserve.

367 Content of a management plan for a Commonwealth reserve

Mandatory content

(1) A management plan for a Commonwealth reserve must provide for
the protection and conservation of the reserve. In particular, the
plan must:

(a) assign thereserveto an IUCN category (whether or not a
Proclamation has assigned the reserve or a zone of the
reserve to that IUCN category); and

(b) state how the reserve, or each zone of the reserve, isto be
managed; and

(c) state how the natural features of the reserve, or of each zone
of the reserve, areto be protected and conserved; and

(d) if the Director holds land or seabed included in the reserve
under lease—be consistent with the Director’ s obligations
under the lease; and

(e) specify any limitation or prohibition on the exercise of a
power, or performance of afunction, under an Actinorin
relation to the reserve; and

(f) specify any mining operation, major excavation or other
work that may be carried on in the reserve, and the conditions
under which it may be carried on; and

(g) specify any other operation or activity that may be carried on
in the reserve; and

(h) indicate generally the activities that are to be prohibited or
regulated in the reserve, and the means of prohibiting or
regulating them; and

() indicate how the plan takes account of Australia s obligations
under each agreement with one or more other countries that
isrelevant to the reserve (including the World Heritage
Convention and the Ramsar Convention, if appropriate).
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Plan may assign different zones to different IUCN categories

(2) A management plan for a Commonwealth reserve may divide the
reserve into zones and assign each zoneto an IUCN category
(whether or not a Proclamation has assigned the reserve or each
zone of the reserve to that IUCN category). The category to which
azoneisassigned may differ from the category to which the
reserveis assigned.

Consistency with Australian lUCN reserve management principles

(3) The provisions of a management plan for a Commonwealth reserve
that relate to the reserve or a particular zone of the reserve must not
be inconsistent with the Australian I[UCN reserve management
principles for the IUCN category to which the reserve or zoneis
assigned by the plan.

If zoneisin different category from reserve

(4) If the management plan for a Commonwealth reserve assigns the
reserve to one IUCN category and assigns a zone of the reserve to
adifferent IUCN category, disregard the IUCN category to which
the reserve is assigned for the purposes of the application of
subsection (3) in relation to the zone.

Plans for different reserves may appear together

(5) A management plan for a Commonwealth reserve may bein the
same document as a management plan for another Commonwealth
reserve.

Plans for proposed extension of reserve

(6) A management plan for a Commonwealth reserve may include
provisionsrelating to an areathat is proposed to be included in the
reserve, but they do not have effect until the areaisincluded in the
reserve.
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368 Stepsin preparing management plans for Commonwealth

I eserves

Overview of process

(1) Beforethe Director gives the Minister a management plan for a
Commonwealth reserve for approval:

(@) the Director must publish under subsection (2) an invitation
to comment on the proposal to prepare adraft of the plan;
and

(b) the Director and the Board (if any) for the reserve must
prepare a draft of the plan, taking into account any comments
received in response to the invitation; and

(c) the Director must publish under subsection (5) an invitation
to comment on the draft; and

(d) the Director must make publicly available copies of the draft
free or for areasonable fee determined by the Director; and

(e) the Director and the Board (if any) must consider any
comments received in response to the invitation to comment
on the draft and may alter the draft.

Notice inviting comments on proposal to prepare draft

(2) The Director must publish a notice in the Gazette, in adaily
newspaper circulating in each State and self-governing Territory
and in accordance with the regulations (if any):

(a) stating that the Director proposes to prepare a draft of a
management plan for the Commonwealth reserve; and
(b) inviting comments on the proposal from:
(i) members of the public; and
(if) the Chair or Chairperson of any land council for
indigenous peopl€e’ sland in the reserve; and
(iii) if thereserveisin a State or self-governing Territory—
the agency (if any) of the State or Territory that is
responsible for managing national parks established in
the State or Territory under alaw of the State or
Territory; and
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(iv) if the Minister has established under Division 4 of Part
19 an advisory committee with functions relating to the
reserve—the committee; and
(v) if the Director holds any land or seabed in the reserve
under lease—anyone the Director is obliged under the
lease to consult about management of the land or
seabed; and
(c) specifying the address to which comments may be sent; and
(d) specifying aday (at least 30 days after the last day on which
the notice is published in the Gazette or in accordance with
the regulations (if any)) by which comments must be sent.

Considerations in preparing a management plan

(3) In preparing a management plan for a Commonwealth reserve, the
Director and the Board (if any) for the reserve must take account
of:

(@) any report considered by the Minister under section 351
before a Proclamation declaring the reserve was made; and

(b) theregulation of the use of the reserve for the purpose for
which it was declared; and

(c) theinterests of:

(i) any owner of any land or seabed in the reserve; and
(ii) thetraditional owners of any indigenous people's land
in the reserve; and

(iif) any other indigenous persons interested in the reserve;
and
(iv) any person who has a usage right relating to land, sea or
seabed in the reserve that existed (or is derived from a
usage right that existed) immediately before the reserve
was declared; and
(d) the protection of the special features of the reserve, including
objects and sites of biological, historical, palaeontological,
archaeological, geological and geographical interest; and
(e) the protection, conservation and management of biodiversity
and heritage within the reserve; and
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(f) the protection of the reserve against damage; and

(g) Australid s obligations under agreements between Australia
and one or more other countries relevant to the protection and
conservation of biodiversity and heritage.

Who are the traditional owners of indigenous people’'s land?

(4) Thetraditional owners of indigenous people sland are:
() alocal descent group of indigenous persons who:

(i) have common spiritual affiliations to asite on the land
under a primary spiritual responsibility for that site and
for the land; and

(if) areentitled by indigenous tradition to forage as of right
over the land; or
(b) if theland isin the Jervis Bay Territory—the members of the
Wreck Bay Aboriginal Community Council.

Notice inviting comment on draft

(5) The Director must publish a notice in the Gazette, in a daily
newspaper circulating in each State and self-governing Territory
and in accordance with the regulations (if any):

(a) stating that the Director has prepared a draft of a
management plan for the Commonwealth reserve; and
(b) stating how the draft can be obtained; and
(c) inviting comments on the draft from:
(i) members of the public; and
(ii) the Chair or Chairperson of any land council for any
indigenous peopl€’ sland in the reserve; and
(iii) if thereserveisin a State or self-governing Territory—
the agency (if any) of the State or Territory that is
responsible for managing national parks established in
the State or Territory under alaw of the State or
Territory; and
(iv) if the Minister has established under Division 4 of Part
19 an advisory committee with functions relating to the
reserve—the committee; and
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(v) if the Director holds any land or seabed in the reserve
under lease—anyone the Director is obliged under the
lease to consult about management of the land or
seabed; and

(d) specifying the address to which comments may be sent; and

(e) specifying aday (at least 30 days after the last day on which
the notice is published in the Gazette or in accordance with
the regulations (if any)) by which comments must be sent.

369 Resolving disagreements between Director and Board in
planning process

(1) The Director and the Board for a Commonwealth reserve must
inform the Minister if they cannot agree on:

(a) the content of a management plan they are preparing for the
reserve; or

(b) any changesto be made following comment made in
response to an invitation to comment on a draft management
plan for the reserve; or

(c) whether the Director should give a management plan for the
reserve to the Minister for approval (either initially or after
the Minister has given the plan back to the Director with
suggestions under paragraph 370(3)(b)).

(2) If the Minister is advised by the Director and a Board of a

disagreement, the Minister must take the steps the Minister thinks
fit to resolve the disagreement.

(3) If the Minister cannot resolve the disagreement, the Minister must
appoint as an arbitrator to inquire into the matter a person whom
the Minister thinks is suitably qualified and in a position to deal
with the matter impartially.

(4) The appointed arbitrator must inquire into the matter and give the
Minister areport and recommendations.

(5) After the Minister receives the report and recommendations, he or
she must give the Director and the Board:
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(a) thedirectionsthe Minister thinks appropriate; and
(b) astatement of reasons for giving the directions; and
(c) acopy of the report and recommendations.

(6) The Director and the Board must comply with any directions given
by the Minister.

370 Approval of management plansfor Commonwealth reserves

Giving management plan to Minister for approval

(1) The Director must give the Minister a management plan for a
Commonwealth reserve for approval, but only if the Board (if any)
for the reserve agrees. The Director must do so as soon as
practicable after considering under paragraph 368(1)(e) the
comments (if any) on adraft of the management plan.

Things to be given to Minister with management plan

(2) When the Director givesthe plan to the Minister, the Director must
aso give the Minister:

(@) any comments received in response to the invitation to
comment on a draft of the plan; and

(b) theviews of the Director and any Board for the reserve on
the comments.

Minister’ s decision

(3) Within 60 days of the Director giving the plan, the Minister:
(a8) must consider the plan and any comments and views given to
the Minister under subsection (2); and
(b) must either:
(i) approvethe plan; or
(ii) givethe plan back to the Director with suggestions for

consideration by the Director and any Board for the
reserve.
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Note: There are some extra rules about giving back to the Director a
management plan for a Commonwealth reserve in the Kakadu region,
the Uluru region or Jervis Bay Territory. See section 390.

Procedureif Minister gives plan back

(4) If the Minister gives the plan back to the Director with suggestions:

(a) the Director and any Board for the Commonwealth reserve to
which the plan relates must consider the suggestions; and

(b) the Director must give the Minister an identical or altered
version of the plan, but only if any Board for the reserve
agrees; and

(c) the Director must give the Minister, with the plan, the
Director’ s views on the Minister’ s suggestions.

Minister’s decision on re-submitted plan

(5) Assoon as practicable after the Director has given the Minister a
version of the plan under subsection (4), the Minister:

(&) must consider it and the views given to the Minister under
subsection (4); and

(b) must approve the plan with any modifications the Minister
considers appropriate.

Considerations for Minister assigning reserve to I[UCN category

(6) When approving a management plan for a Commonwealth reserve
to assign the reserve, or azone of areserve, to aparticular IUCN
category, the Minister must be satisfied of the matters specified in
section 347 that he or she would have to be satisfied of before the
Governor-General could make a Proclamation to assign the reserve
or zone to that IUCN category.

371 Approved management plans are disallowable instruments

(1) A management plan approved for a Commonwealth reserve by the
Minister is a disallowable instrument for the purposes of section
46A of the Acts Interpretation Act 1901.
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Note: Section 46A of the Acts Interpretation Act 1901 provides for the
commencement, tabling and disallowance of disallowable instruments.

(2) To avoid doubt, the provisions mentioned in section 46A of the
Acts Interpretation Act 1901 apply asif the approva of the
management plan were the making of the plan.

(3) When the management plan is laid before each House of the
Parliament, there must also be laid before the House copies of any
comments, views, report or recommendations given to the Minister
under this Division in relation to the plan that have not been given
effect to in the plan.

372 Amendment and revocation of management plansfor
Commonwealth reserves

A management plan for a Commonwealth reserve may amend or
revoke and replace an earlier management plan for the reserve.

373 Expiry of management plansfor Commonwealth reserves

A management plan for a Commonwealth reserve ceases to have
effect 7 years after it took effect (unlessit has already been
revoked).

Subdivison F—Boards for Commonwealth reserves on
indigenous people’sland

374 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

The Minister must establish a Board for a Commonwealth reserve
that iswholly or partly on indigenous people’sland, if the land
council for that land (or traditional owners) and the Minister agree
that there should be a Board for the reserve.

The Board' srole isto make decisions and plans for management of
the reserve, in conjunction with the Director.
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A magjority of Board members must be indigenous people
nominated by traditional ownersif the reserve iswholly or mostly
on indigenous peopl € s land.

375 Application

This Subdivision provides for Boards for Commonwealth reserves
that consist of, or include, indigenous people’ s land held under
lease by the Director.

376 Functions of a Board for a Commonwealth reserve

(1) Thefunctions of a Board established for a Commonwealth reserve
are:

(a) to make decisions relating to the management of the reserve
that are consistent with the management plan in operation for
thereserve; and

(b) in conjunction with the Director, to:
(i) prepare management plans for the reserve; and
(if) monitor the management of the reserve; and

(iii) advisethe Minister on al aspects of the future
development of the reserve.

(2) When performing its functions, a Board must comply with a
direction given by the Minister to the Board under:
(a) section 364 (Resolving disagreement between Director and
Board over implementation of plan); or
(b) section 369 (Resolving disagreements between Director and
Board in planning process).

377 Minister must establish Board if land council or traditional
ownersagree

(1) The Minister must establish a Board for a specified
Commonwealth reserve by natice published in the Gazette and in
the way (if any) prescribed by the regulations if he or she agrees on
the matters set out in subsection (2) with:
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(@) theland council for the indigenous peopl€e sland in the
reserve that the Director holds under lease; or

(b) if thereisnot such aland council—the traditional owners of
the indigenous peopl€’' s land in the reserve that the Director
holds under lease.

(2) The mattersto be agreed on are;
(a) that a Board should be established for the reserve; and
(b) the name of the Board; and
(c) the number of positions of member of the Board; and

(d) the qualifications for appointment to each position of
member of the Board.

(3) The notice must specify each of the matters described in
paragraphs (2)(b), (c) and (d).

Note: The notice may specify different qualifications for different positions.
See subsection 33(3A) of the Acts Interpretation Act 1901.

(4) If the reserve consists wholly or mostly of indigenous people's
land held by the Director under lease, a majority of the members of
the Board must be indigenous persons nominated by the traditional
owners of the indigenous people’'s land.

(5) If thereserveisinaState or self-governing Territory, at least one
member of the Board must be a person nominated by the State or
Territory.

Note: By agreement between the Minister and the land council or traditional
owners, more than one member of a Board may be a person
nominated by the State or Territory.

378 Altering the constitution of a Board or abolishing a Board

Revoking and amending notice establishing Board

(1) The Minister may, by notice in the Gazette:

(a) revoke anotice under section 377 relating to the Board for
thereserve; or

(b) amend a notice under section 377 relating to the Board for
the reserve so asto:
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(i) change the specification of the name by which the

Board is to be known; or

(i) increase the number of members of the Board and
specify the qualifications for appointment to each of the
extra positions of member; or

(iii) decrease the number of positions of member of the
Board and specify which positions are abolished; or

(iv) change the qualifications for appointment to a position
of member of the Board.

Note: The Minister may exercise the power of amendment from time to
time. See subsection 33(1) of the Acts Interpretation Act 1901.

Limits on changing composition of Board

(2) Paragraph (1)(b) has effect subject to subsections 377(4) and (5).

Note 1: Subsection 377(4) requires amajority of the members of the Board of
a Commonwealth reserve consisting wholly or mostly of indigenous
peopl€’ sland held by the Director under |ease to be indigenous
persons nominated by the traditional owners of the land.

Note 2: Subsection 377(5) requires at least one member of a Board for a
reserve in a State or self-governing Territory to be a nominee of the
State or Territory.

Prerequisite to revoking or amending notice

(3) The Minister may revoke or amend a notice under section 377
relating to a Commonwealth reserve only if the Minister agrees on
the revocation or amendment with:

(@) theland council for indigenous people’sland in the reserve,
if the Board for the reserve was established with the
agreement of the land council; or

(b) thetraditional owners of indigenous peopl€e' sland in the
reserve, if the Board for the reserve was established with the
agreement of the traditional owners.

Board' s identity not affected by name change

(4) If the Minister amends a notice published under section 377 so as
to alter aBoard’ s name or constitution, section 25B of the Acts
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Interpretation Act 1901 appliesin relation to the alteration asif it
had been made by an Act.
Note: This ensures that the Board' s identity and functions are not affected

by the alteration, and that certain referencesto the Board under its old
name are treated as references to the Board under its new name.

379 Appointment of Board members

Appointment of qualified persons

(1) The Minister may appoint a person in writing on a part-time basis
to aposition of member of aBoard if the person is qualified for
appointment to the position.

Note: Subsection (1) is subject to section 390A, which deals with the
appointment of a Northern Territory nominee as a member of the
Board for a Commonwealth reserve consisting wholly or mostly of

indigenous people’ s land held by the Director under lease in the
Territory.

Replacement appointments

(2) Assoon as practicable after a position of member of a Board
becomes vacant, the Minister must appoint a person to the position
under subsection (1).

Validity of appointments

(3) A deficiency or irregularity relating to the nomination, selection or
appointment of amember of a Board does not invalidate the
member’ s appointment.

380 Termsand conditions

Term of office
(1) A member of aBoard holds office for the period specified in the
instrument of appointment. The period must not exceed 5 years.

Note: Section 382 sets out the circumstances in which amember’s
appointment may be (or must be) terminated.
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Avoiding doubt—future terms of office

(1A) To avoid doubt, subsection (1) does not prevent a person from
being appointed as a member of aBoard again. This subsection
does not affect the operation of subsection 33(4A) of the Acts
Interpretation Act 1901 in relation to this Act.

Resignation

(2) A member of aBoard may resign his or her appointment by giving
the Minister awritten resignation.

Other terms and conditions

(3) A member of aBoard holds office on the terms and conditions (if
any) that are determined by the Minister in relation to matters not
covered by this Act or the regulations.

381 Remuneration

(1) A member of aBoard isto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
that remuneration by the Tribunal isin operation, the member isto
be paid the remuneration that is prescribed.

(2) A member of aBoard isto be paid the allowances that are
prescribed.

() This section has effect subject to the Remuneration Tribunal Act
1973.

382 Termination of appointments of Board members

Termination when person stops being qualified for appointment

(1) The appointment of aperson to a position of member of aBoard is
terminated when the person ceases to be qualified for appointment
to the position.
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Termination for misbehaviour or incapacity

(2) The Minister may terminate the appointment of a member of a
Board for misbehaviour or physical or mental incapacity.

Termination for failure to attend Board meetings

(3) The Minister may terminate the appointment of a member of a
Board if the member is absent, except on leave of absence, from 3
consecutive meetings of the Board of which the member has had
notice.

Termination for engaging in conflicting work

(4) The Minister may terminate the appointment of a member of a
Board if the member engages in paid employment that, in the
Minister's opinion, conflicts or could conflict with the proper
performance of the duties of the member.

Termination for conduct inimical to Board

(4A) The Minister may terminate the appointment of a member of a
Board for areserve if the Minister is satisfied that the person has
acted in away that is not in the interest of the Board as awhole.
However, the Minister may not terminate under this subsection the
appointment of a member nominated by traditional owners of
indigenous people sland in the reserve.

Termination for failure to disclose interests

(5) The Minister must terminate the appointment of a member of a
Board if:

(&) the member does not comply with any requirements
prescribed by the regulations to disclose an interest the
member has in amatter being considered or about to be
considered by the Board; and

(b) the member does not have a reasonable excuse for not
complying.
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Termination on request by nominator

(6) The Minister must terminate the appointment of a member of a
Board if:
() the member was appointed on the nomination of a particular
person, body or group of persons; and
(b) the person, body or group gives the Minister awritten request
to terminate the appointment.

Termination for bankruptcy or insolvency

(7) The Minister may terminate the appointment of a member of the
Board if the member:
() becomes bankrupt; or

(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(c) compoundswith hisor her creditors; or

(d) makes an assignment of his or her remuneration for the
benefit of hisor her creditors.

383 Procedureof aBoard

(1) Theregulations may provide for:
(a) mattersrelating to the operation of a Board, including:
(i) proceduresfor convening meetings of the Board; and
(if) proceduresfor determining who isto preside at a
meeting of the Board; and
(iii) determining who may attend a meeting of the Board,
and
(iv) the constitution of aquorum for a meeting of the Board;
and
(v) proceduresrelating to amember’sinterest in matters
being dealt with by the Board; and
(vi) theway inwhich matters are to be resolved by the
Board; and
(b) the appointment and rights of a deputy of a member of a
Board.
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(2) Theregulations may allow a Board to determine a matter relating
to the operation of the Board for which the regulations may
provide.

(3) If there are no regulations in force, a Board may operate in the way
it determines.

(4) A meeting of aBoard for a Commonwealth reserve consisting
wholly of indigenous people’s land:

(@) must not start; and
(b) must not continue;

unless the majority of the members of the Board present are
persons nominated by the traditional owners of the indigenous
people’ s land for appointment as members.

(5) Subsection (4) has effect despite subsections (1), (2) and (3).

Subdivison G—Special rulesfor some Commonwealth reserves
in the Northern Territory or JervisBay Territory

384 Simplified outline of this Subdivision

Thefollowing isasimplified outline of this Subdivision:

Special rules apply to Commonwealth reserves in the Kakadu
region, Uluru region and Jervis Bay Territory, affecting the
activities that can be carried on in those reserves.

Special procedures apply to planning for management of reserves
in the Kakadu region, Uluru region and Jervis Bay Territory. These
provide for extrainvolvement of indigenous people in the planning
process.

385 Activitiesin Commonwealth reserve without management plan

When a management plan is not in operation for a particular
Commonwealth reserve wholly or partly in the Kakadu region,
Uluru region or Jervis Bay Territory, the Director may perform the
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Director’ s functions and exercise the Director’s powersin andin
relation to a part of the reserve in the region, subject to any
directions of the Minister.

386 What arethe Kakadu region and the Uluru region?

(1) The Kakadu region isthe part of the Alligator Rivers Region (as
defined in the Environment Protection (Alligator Rivers Region)
Act 1978) that excludes:
(@) the area shown asthe Arnhem Land Aboriginal Reserve on
the map mentioned in that definition; and
(b) the areasthat are pastoral leases and are described on that
map as Mount Bundey and Eva Valley.

(2) The Uluru region isthe area of land described under the heading
“Uluru” in Schedule 1 to the Aboriginal Land Rights (Northern
Territory) Act 1976.

387 No mining operationsin Kakadu National Park

(1) A person must not carry out mining operations in Kakadu National
Park.

(2) Subsection (1) and subsection 355(1) do not prevent:

(a) the use, development or reconstruction of the township
known as Jabiru; or

(b) the transportation of anything in Kakadu National Park along
routes (including air routes) prescribed by the regulations for
the purposes of this paragraph; or

(c) the construction and use of pipelines and power linesin
Kakadu National Park along routes prescribed by the
regulations for the purposes of this paragraph; or

(d) the doing of anything for the purposes of building or
construction, or the supply of water, in Kakadu National Park
as long as the purposes are not connected with, or incidental
to, mining operations; and
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(e) prescribed activities carried on in Kakadu National Park in
connection with, or incidental to, mining operations carried
on outside Kakadu National Park.

(3) Kakadu National Park isthe Commonwealth reserve (asit exists
from time to time) to which the name Kakadu National Park was
given by Proclamation continued in force by the Environmental
Reform (Consequential Provisions) Act 1999.

388 Establishment and development of townshipsin the Kakadu
region and Uluru region

(1) A person may develop atownship in a part of a Commonwealth
reserve, but only if:

(a) the part isinthe Kakadu region or the Uluru region; and
(b) the person does so in accordance with:

(i) subsection (2) or (3); and

(ii) the management plan for the reserve; and

(iif) atown plan prepared and approved in accordance with
the regulations.

(2) A person (other than the Director) may develop atownship only:

(@) onland that the person holds under lease or sub-lease from
the Director; or

(b) onland that was developed before 9 June 1978, if the
township was established before it was included in the
reserve.

(3) The Director may develop atownship only if the township did not
exist before its site became part of the Commonwealth reserve.

(4) A person may only construct, alter or demolish abuilding or
structure in atownship in accordance with the management plan
for the Commonwealth reserve and the town plan.
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389 Planning for townships

Management plan provisions

(1) The provisions of a management plan for a Commonwealth reserve
that relate to atownship must include provisions for and in relation
to:

(a) the site of the township and the general purposes of the
township, if the township was not established before its site
was included in the reserve; and

(b) thetermsand conditions of any lease or sub-lease from the
Director of land on which the township isto be established or
devel oped; and

(c) the purposes of any zones into which the township isto be
divided.

Town plan provisions

(2) A town plan must make detailed provision relating to the proposed
construction or development of the township, including, in
particular, the provision (if any) to be made for:

(a) housing, shops, offices and other buildings and structures;
and
(b) bridges, railways, roads, streets, footpaths and parking areas;
and
(c) the supply of water, electricity and gas; and
(d) the standards to be maintained in the construction and
ateration of buildings and structures; and
(e) sewerage and drainage; and
(f) public amenities for recreation and other purposes; and
(g) any other mattersthat are specified for the purposes of this
paragraph by:
(i) the management plan for the Commonwealth reserve
containing the township; or
(if) theregulations; or
(i) any lease or sub-lease from the Director of land on
which the township isto be established or devel oped.
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Town plans may adopt, apply or incorporate other instruments

(3) For the purposes of subsection (2), atown plan may apply, adopt or
incorporate, with or without modification:

(a) the provisions of any law of the Northern Territory (or a part
of the Territory) that would not otherwise apply in relation to
the township, asin force at a specified time or asin force
from time to time; or

(b) any matter contained in any instrument or writing asin force
or existing at a specified time.

Town plans must not be inconsistent with other instruments

(4) A town plan must never be inconsistent with:
(a) the management plan for the Commonwealth reserve that
includes the township; or
(b) any lease or sub-lease from the Director of land on which the
township is to be established or devel oped.

Revocation and variation of town plans

(5) A town plan may be revoked or amended in the manner provided
by the regulations.

Note: Town plans are to be prepared and approved in accordance with the
regulations. See subparagraph 388(1)(b)(iii).

390 Special rulesto protect Aboriginal interestsin planning process

(1) This section sets out some extra rules about the process of
preparing management plans for a Commonwealth reserve wholly
or partly within the Kakadu region, the Uluru region or Jervis Bay
Territory.

(2) The Minister must give a management plan for a Commonwealth
reserve back to the Director with suggestions under paragraph
370(3)(b) if the Minister is satisfied that there is a substantial
difference of opinion between:

(@) the Chair or Chairperson of aland council for indigenous
people’ s land in the reserve, on the one hand; and
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(b) the Director, or the Director and the Board for the reserve (if
itisajointly managed reserve), on the other hand.

(3) If the Minister gives the plan back to the Director with suggestions
under paragraph 370(3)(b) (whether because of subsection (2) or
not), the Minister must:

(@) giveacopy of the suggestions to:
(i) the Chair or Chairperson of each land council for
indigenous peopl€’ sland in the reserve; and
(ii) the Parks and Wildlife Commission of the Northern
Territory, if the plan is for a Commonwealth reserve
wholly or partly in the Territory; and
(b) invite each person to whom the Minister gave a copy of the
suggestions to give the Director comments on the suggestions
within 14 days.

(4) When considering the Minister’s suggestions as required by
paragraph 370(4)(a), the Director and any Board for the reserve
must also consider any comments made in response to the
Minister’ sinvitation.

(5) When the Director givesthe Minister an identical or altered version
of the plan under paragraph 370(4)(b), the Director must also:

(@) givethe Minister acopy of the comments (if any) madein
response to the Minister’ sinvitation, and the Director’s
views on those comments; and

(b) givethe Chair or Chairperson of each land council for
indigenous people’' s land in the reserve a copy of the version
of the plan given to the Minister and of the comments and
views (if any) being given to the Minister under paragraph
(a).

(6) The Chair or Chairperson of aland council for indigenous people's
land in the reserve may make comments to the Minister relating to
the version of the plan within 14 days of receiving the copy of it.

(7) If the Minister receives comments from the Chair or Chairperson
of aland council for indigenous peopl€e'sland in the reserve and
the Minister is satisfied that there is a substantial difference of
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opinion between the Chair or Chairperson and the Director over the
plan:

(a) the Minister may appoint a person the Minister considers to
be suitably qualified and in a position to deal with the matter
impartially to inquire into the matter; and

(b) the person appointed must inquire into the matter and give
the Minister areport and recommendations.

(8) The Minister:
(@) must also consider:
(i) the comments (if any) made to the Minister by the Chair
or Chairperson under subsection (6); and
(ii) the report and recommendations (if any) given to the
Minister under subsection (7);
when considering under subsection 370(5) the version of the
plan given to the Minister under paragraph 370(4)(b); and
(b) must not approve the plan before the end of the period
described in subsection (6).

390A Appointment of Northern Territory nomineeto Board

(1) Thissection makes specia provision for the appointment of a
person nominated by the Northern Territory as a member of the
Board for a Commonwealth reserve consisting wholly or mostly of
indigenous peopl€’ s land held by the Director under lease in the
Territory.

(2) Despite subsection 379(1), the Minister must not appoint the
person unless:
(a) the members of the Board nominated by the traditional
owners of the land consent to the appointment; or

(b) the appointment has been recommended under subsection

).

(3) The Northern Territory may inform the Minister if it believes that
the members of the Board nominated by the traditiona owners of
the land are unreasonably withholding consent to the appointment.
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(4) If the Northern Territory informs the Minister, he or she must refer
the matter to the person (the Ombudsman) holding the office of
Commonwealth Ombudsman under the Ombudsman Act 1976.

(5) If the Ombudsman is satisfied that the members of the Board
nominated by the traditional owners of the land are unreasonably
withholding consent to the appointment, the Ombudsman must
recommend to the Minister that the Minister make the
appointment.
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Division 5—Conservation zones

390B Simplified outline of this Division

The following isasimplified outline of this Division:

The Governor-General can proclaim a Commonwealth areato be a
conservation zone, to protect biodiversity in the areawhileit is
being assessed for inclusion in a Commonwealth reserve.

Regulations can be made to regulate awide range of activitiesin a
conservation zone.

People who haverights relating to an areathat islater included in a
conservation zone can continue to exercise those rights in the zone.

A conservation zone can be revoked if the Minister is satisfied the
area concerned should not be included in a Commonwealth
reserve. It isrevoked automatically if it isincluded in a
Commonwealth reserve.

390C Obiject of thisDivision

The abject of this Division isto provide for the protection of
biodiversity, other natural features and heritage in Commonwealth
areas while they are being assessed for inclusionin a
Commonwealth reserve.

390D Proclamation of conservation zones

(1) The Governor-General may, by Proclamation, declare a
Commonwealth area outside a Commonweal th reserve to be a
conservation zone.

(2) Beforethe Governor-General makes a Proclamation declaring a
Commonwealth area to be a conservation zone, the Minister must
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be satisfied that the area should be assessed to determine whether
the biodiversity, other natural features and heritage in the area
should be protected by including the areain a Commonwealth
reserve.

390E Regulating activities generally

(1) Theregulations may:
(a) regulate or prohibit the pollution of soil, air or water in a
manner that is, or islikely to be, harmful to:
(i) people, biodiversity or heritage in conservation zones,
or
(ii) the natural features of conservation zones; and
(b) regulate tourism in conservation zones; and

(c) provide for the protection and preservation of conservation
zones and property and things in conservation zones; and

(d) provide for the protection and conservation of biodiversity in
conservation zones; and

(e) regulate or prohibit accessto al or part of a conservation
zone by persons or classes of persons; and

(f) provide for the removal of trespassers from conservation
zones; and

(g) regulate camping in conservation zones; and
(h) providefor the safety of personsin conservation zones, and
(i) regulatethe use of fire in conservation zones; and
() regulate the conduct of personsin conservation zones; and
(k) regulate the carrying on of any trade or commercein a
conservation zone;, and
() regulate the use of vehiclesin conservation zones and
provide for signs and road markings for those purposes; and
(m) providefor:

(i) theremoval of vehicles, aircraft or vessels from places
in conservation zones where they have been left in
contravention of the regulations or have been
abandoned; and

(ii) theimpounding of such vehicles, aircraft or vessels; and
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(n) provide that the person taken for the purposes of the
regulations to be the owner of a motor vehicleinvolved in a
contravention of a provision of the regulations relating to the
parking or stopping of vehiclesin a conservation zone s,
except as provided otherwise, taken to commit an offence
against the provision; and

(o) provide for aperson to be taken to be the owner of a motor
vehicle for the purposes of regulations made under paragraph
(n) (including a person in whose name the motor vehicleis
registered under the law of a State or Territory); and

(p) regulate the use of vesselsin, and the passage of vessels
through, conservation zones; and

(q) regulate the landing and use of aircraft in, and the flying of
aircraft over, conservation zones; and

(r) regulate or prohibit the taking of animals or plantsinto or out
of conservation zones; and
(s) provide for the impounding, removal, destruction or disposal
of animals found straying in conservation zones; and
(t) regulate or prohibit the taking into conservation zones, and
the use in conservation zones, of weapons, traps, nets, snares,
fishing apparatus and other devices; and
(u) regulate or prohibit the laying of baits and the use of
explosives and poisons in conservation zones; and
(v) providefor the collection of specimens and the pursuit of
research in conservation zones for scientific purposes; and
(w) providefor the issue of licences, permits and authorities
relating to activities in conservation zones, the conditions
subject to which they are issued and the charging of fees by
the Commonwealth in respect of such licences, permits and
authorities; and
(X) provide for any matter incidental to or connected with a
matter described in another paragraph.

(2) Regulationsrelating to conservation zones may also:
() regulate the carrying on of mining operations, fishing,
pastoral or agricultural activities for commercial purposes;
and
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(b) regulate the construction or alteration of buildings and
structures; and

(c) regulate the construction or establishment of bridges,
raillways, roads, tracks, port facilities and air-strips and the
carrying out of any other works; and

(d) regulate the felling or taking of timber; and

(e) providefor and in relation to the powers to be exercised, and
the functions and duties to be performed, in and in relation to
conservation zones by wardens, by rangers and by other
persons included in specified classes of persons; and

(f) providefor and in relation to the giving of securities for
compliance with regulations made for the purposes of this
section by persons doing, or proposing to do, anything to
which those regulations rel ate.

(3) Regulations made for the purposes of this section have no effect to
the extent that they are inconsistent with the terms and conditions
of aright (however described) to explore for minerals, or to mine
for or recover minerals, granted under section 124 of the Lands
Acquisition Act 1989.

390F Chargesfor activitiesin conservation zones

Subject to the approval of the Minister, the Director may determine
and impose charges for using services or facilities provided by the
Director in or in connection with a conservation zone.

390G Other laws and regulations made for this Division

Regulations regulating aircraft subject to other Commonwealth
laws

(1) A provision of the regulations regulating the flying of aircraft over
a conservation zone does not have any effect so far asitis
inconsistent with alaw of the Commonwealth. For this purpose, a
provision is not inconsistent with such alaw if it can be complied
with without contravention of the law.
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)

Territory laws subject to regulations

A law of aTerritory has effect so far asit is not inconsistent with a
provision of the regulations made for the purposes of this Division
and having effect in that Territory. For this purpose, such alaw is
not inconsistent with the provision so far asit can operate
concurrently with the provision.

390H Prior usagerightsrelating to conservation zones continue to

(1)

)

©)

(4)

)

have effect

None of the following provisions affect a usage right that was held
by a person (other than the Commonwealth) in relation to land or
seabed immediately before the land or seabed wasincluded in a
conservation zone:
(a) provisions of this Division that relate to the zone (whether or
not they also relate to another conservation zone);
(b) provisions of the regulations made for the purposes of this
Division that relate to the zone (whether or not they also
relate to another conservation zone).

None of the provisions covered by subsection (1) affect the
application of alaw of a State or Territory in relation to the usage
right.

The usage right may be renewed or have its term extended only:
(a) with the Minister’s written consent; and
(b) subject to any conditions determined by the Minister.

This subsection has effect despite subsections (1) and (2) and any
other law of the Commonwealth, a State or a Territory.

Subsections (1) and (2) apply in relation to a usage right relating to
minerason, in or under land or seabed included in a conservation
zone asif the usage right were a usage right relating to the land or
seabed.

This section appliesto aright arising out of a usage right in the
same way asit applies to the usage right.
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390J Revoking and altering conservation zones

(D

)

©)

(4)

()

Proclamations to revoke or amend declaring Proclamation

The Governor-General may, by Proclamation, revoke or amend a
Proclamation made under section 390D (declaring a
Commonwealth area to be a conservation zone).

Limit on making Proclamations

Before the Governor-General makes a Proclamation under
subsection (1) causing a Commonwealth area to cease to be within
aconservation zone, the Minister must be satisfied that the area
should not be included in a Commonwealth reserve.

Declaration of Commonwealth reserve revokes conservation zone

A Commonwealth area ceases to be a conservation zone by force
of this subsection if the areabecomes or isincluded in a
Commonwealth reserve.

Conservation zone ends if it ceases to be in Commonwealth area

If land, waters, seabed or airspace in a conservation zone cease to
be a Commonwealth area, the land, waters, seabed or airspace
cease to be (or be in) a conservation zone by force of this
subsection.

Proclamation to reflect cessation of conservation zone

If land, waters, seabed or airspace cease to be a conservation zone
by force of subsection (3) or (4), the Governor-General must make
a Proclamation revoking or amending the Proclamation that
included the land, waters, seabed or airspace in a conservation
zone, to reflect the fact that the land, waters, seabed or airspace are
no longer part of the conservation zone.
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Chapter 6—Administration

Part 16—Application of precautionary principlein
decision-making

391 Minister must consider precautionary principlein making
decisions

Taking account of precautionary principle

(1) The Minister must take account of the precautionary principlein
making adecision listed in the table in subsection (3), to the extent
he or she can do so consistently with the other provisions of this
Act.

Precautionary principle

(2) The precautionary principleisthat lack of full scientific certainty
should not be used as a reason for postponing a measure to prevent
degradation of the environment where there are threats of serious
or irreversible environmental damage.

Decisions in which precautionary principle must be considered

(3) Thedecisions are:

Decisionsin which precautionary principle must be considered

Section
decision is
Iltem madeunder Natureof decision
1 75 whether an action is a controlled action
2 133 whether or not to approve the taking of an
action
3 201 whether or not to grant a permit
4 216 whether or not to grant a permit

382 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Administration Chapter 6

Application of precautionary principlein decision-making Part 16

Section 391

Decisionsin which precautionary principle must be considered

Section
decision is
Item madeunder Natureof decision
5 237 whether or not to grant a permit
6 258 whether or not to grant a permit

7 269A about making arecovery plan or adopting a
plan as arecovery plan

A 270A whether or not to have athreat abatement plan
for a key threatening process

7B 270B about making a threat abatement plan or
adopting a plan as athreat abatement plan

8 280 about approving a variation of a plan adopted
as arecovery plan or threat abatement plan

9 285 about making awildlife conservation plan or
adopting a plan as awildlife conservation plan

10 295 about approving avariation of a plan adopted
asawildlife conservation plan

11 316 about making a plan for managing a property
that isincluded in the World Heritage List and
is entirely within one or more Commonwealth
areas

12 328 about making a plan for managing a wetland
that is designated for inclusion in the List of
Wetlands of International Importance kept
under the Ramsar Convention and is entirely
within one or more Commonwealth areas

13 338 about making a plan for managing a Biosphere
reserve entirely within one or more
Commonwealth areas

14 370 about approving a management plan for a

Commonwealth reserve
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Part 17—Enforcement

Division 1—War dens, rangersand inspector s

Subdivision A—Wardensand rangers

392 Appointment of wardensand rangers

The Minister may, in writing, appoint:

(a) an officer or employee of the Department; or

(b) aperson covered by an arrangement made under section 393;
to be awarden or ranger.

393 Arrangementsfor certain officersor employeesto exercise
powers etc. of wardensor rangers

(1) The Secretary may make arrangements with the Secretary of
another Department of the Australian Public Service, or with an
authority of the Commonwealth, for the performance or exercise of
al or any of the functions or powers of wardens and rangers under
this Act or the regulations by officers or employeesin that
Department or authority, as the case may be.

(1A) However, an arrangement under subsection (1) must not provide
for the performance or exercise of functions or powers under this
Act or the regulations in relation to a Commonwealth reserve or
conservation zone.

(2) The Minister may enter into an arrangement with the appropriate
Minister of a State or of the Australian Capital Territory or of the
Northern Territory for:

(a) officersor employeesin the Public Service of the State or
Territory, or in an authority of the State or Territory
(including alocal government body); or

(b) members of the police force of the State or Territory;
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to perform or exercise al or any of the functions or powers of
wardens or rangers under this Act or the regulations.

(3) The Minister may enter into an arrangement with the appropriate
person holding an office under section 13 of the Norfolk Island Act
1979 for persons appointed or employed under an enactment
referred to in section 61 of that Act to perform or exercise al or
any of the functions or powers of wardens or rangers under this Act
or the regulations.

(4) The Director may make arrangements with the Secretary of a
Department of the Australian Public Service, or with an authority
of the Commonwealth, for the performance or exercise of al or
any of the functions or powers of wardens and rangers under this
Act or the regulations in relation to Commonwealth reserves or
conservation zones by officers or employees in the Department or
authority.

394 Wardens ex officio

By force of this section each member or special member of the
Australian Federal Policeis awarden.

395 Identity cards

(1) The Minister must issue to each warden (except a member of a
police force) and to each ranger, an identity card, in aform
approved by the Minister, containing a photograph of the person to
whom it isissued.

(2) If aperson stops being awarden or ranger, the person must
immediately return his or her identity card to the Minister.

(3) A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by afine not exceeding one penalty unit.
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Subdivision B—Inspectors

396 Appointment of inspectors
(1) The Minister may, in writing, appoint a person to be an inspector.

(2) The Minister may make a written determination that a specified
person, or a person included in a specified class of persons, does
not have such of the powers conferred on an inspector by this Act
as are specified in the determination. The determination has effect
accordingly.

(3) If the Minister makes a determination under subsection (2) about a
named individual, the Minister must give the individual a copy of
the determination.

397 Inspectorsex officio

By force of this section each of the following is an inspector:
(@) each member or special member of the Australian Federal
Police;

(b) each person appointed as an inspector under section 43 of the
Great Barrier Reef Marine Park Act 1975 (other than such a
person whose appointment relates only to the powers of an
inspector under Part VIIA of that Act).

398 Arrangementsfor Stateand Territory officersto beinspectors

(1) The Minister may enter into an arrangement with the appropriate
Minister of a State or of the Australian Capital Territory or of the
Northern Territory for:

(a) officersor employees of the Public Service of the State or
Territory, or of an authority of the State or Territory
(including alocal government body); or

(b) members of the police force of the State or Territory;

to be ingpectors, and that arrangement has effect accordingly.
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(2) The Minister may enter into an arrangement with the appropriate
person holding an office under section 13 of the Norfolk Island Act
1979 for persons appointed or employed under an enactment
referred to in section 61 of that Act to be inspectors, and that
arrangement has effect accordingly.

(3) The Minister may make a written determination that a specified
person, or a person included in a specified class of persons, who is
an inspector because of this section does not have such of the
powers conferred on an inspector by this Act as are specified in the
determination. The determination has effect accordingly.

(4) If the Minister makes a determination under subsection (3) about a
named individual, the Minister must give the individual a copy of
the determination.

399 Identity cards

(1) The Minister must issue to an inspector, (except a member of a
police force), an identity card in aform approved by the Minister,
containing a photograph of the person to whom it isissued.

(2) If aperson stops being an inspector, the person must immediately
return his or her identity card to the Minister.

(3) A person who contravenes subsection (2) is guilty of an offence
punishable on conviction by afine not exceeding one penalty unit.

Subdivison C—M iscellaneous

400 Regulations may give wardens, ranger s and inspectors extra
power s, functions and duties

The regulations may provide for functions and powers to be
conferred, and duties to be imposed, on wardens, rangers and
inspectors.
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401 Impersonating authorised officersand rangers

(1) A personisguilty of an offenceif:
(a) the person:
(i) impersonates an authorised officer or aranger on an
occasion; and
(if) does so knowing it to be an occasion when the officer or
ranger would be on duty and doing an act or attending a
place; or
(b) the person:
(i) fasely represents himself or herself to be an authorised
officer or aranger; and
(ii) does an act or attends a place in the assumed character
of that officer or ranger; or
(c) the person:

(i) impersonates an authorised officer or aranger or falsely
represents himself or herself to be an authorised officer
or aranger; and

(ii) does so with the intention of obtaining again, causing a
loss or influencing the exercise of apublic duty.

(2) Subsection (1) does not apply to an authorised officer or aranger.

(3) Anauthorised officer or aranger is guilty of an offenceif:
(a) the officer or ranger:
(i) impersonates another authorised officer or ranger on an
occasion; and
(ii) does so knowing it to be an occasion when the other
officer or ranger would be on duty and doing an act or
attending a place; or
(b) the officer or ranger:
(i) falsely represents himself or herself to be another
authorised officer or aranger; and
(ii) doesan act or attends a place in the assumed character
of the other officer or ranger; or

(c) the officer or ranger:

388 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Administration Chapter 6
Enforcement Part 17
Wardens, rangers and inspectors Division 1

Section 402

(i) impersonates another authorised officer or aranger or
falsely represents himself or herself to be another
authorised officer or aranger; and

(ii) does so with the intention of obtaining again, causing a
loss or influencing the exercise of apublic duty.

(4) An offence against this section is punishable, on conviction, by
imprisonment for not more than 2 years or afine not exceeding 120
penalty units, or both.

402 Offencesagainst authorised officersand rangers

(1) A personisguilty of an offence if the person:
(a) uses or threatens violence against another person; and
(b) does so knowing that the other person is an authorised officer
or aranger; and
(c) does so because of that other person’s status as an authorised
officer or ranger.

(2) An offence against subsection (1) is punishable, on conviction, by
imprisonment for not more than 7 years or afine not exceeding 420
penalty units, or both.

(3) A personisguilty of an offence if the person:

(a) obstructs, intimidates, resists or hinders another person who
is an authorised officer or aranger exercising or performing
his or her powers, duties or functions; and

(b) does so knowing that the other person is an authorised officer
or ranger.

(4) An offence against subsection (3) is punishable, on conviction, by
imprisonment for not more than 2 years or afine not exceeding 120
penalty units, or both.

(5) Itisimmateria whether the defendant was aware that the
authorised officer or ranger was engaged in the exercise or
performance, or attempted exercise or performance of a power,
duty or function of such officer or ranger.
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(6) Itisadefencein proceedingsfor an offence against subsection (3),
if at the time of the conduct congtituting the offence, the authorised
officer or ranger was abusing his or her power.

(7) Thissection does not limit the power of a court to punish a
contempt of that court.

(8) Subsections (1) and (3) are not intended to exclude or limit the
concurrent operation of any law of the Australian Capital Territory
in a case where the other person referred to in that subsection isa
member or special member of the Australian Federal Police.
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Division 2—Boarding of vessels etc. and accessto premises
by consent

403 Boarding of vessels etc. by authorised officers

(1) This section appliesto:

(a) any Australian vessel, Australian aircraft or Australian
platform;

(b) any vehicle, vessel or aircraft that isin Australiaor an
external Territory;

(c) any vessel, or any aircraft capable of landing on water, that is
in the territorial sea of Australia or an external Territory; and

(d) any aircraft that isover or in Australiaor an external
Territory.

(2) If an authorised officer suspects on reasonable grounds that thereis
in, or on, avehicle, vessdl, aircraft or platform any evidential
material, the authorised officer may, with such assistance as he or
she thinks necessary:

(a) board the vehicle, vessel, aircraft or platform at any
reasonable time for the purpose of exercising, and may
exercise, the powers of an authorised officer under section
406; and

(b) inthe case of avehicle, vessel or aircraft—stop and detain
the vehicle, vessel or aircraft for that purpose.

(3) If an authorised officer or the person in command of a
Commonwealth ship or of a Commonwealth aircraft suspects on
reasonable grounds that a vessel which isin the territorial sea of
Australia or an external Territory has been used or otherwise
involved in the commission of an offence against this Act or the
regulations, he or she may:

(@) bring the vessel to the nearest port in Australia or an external
Territory to which it is safe and practicable to bring the
vessdl; or
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(4)

©)

(6)

(b) by means of an international signal code or other
internationally recognised means of communication with a
vessel, require the person in charge of the vessel to bring the
vessel to that port.

If an authorised officer or the person in command of a
Commonwealth ship or of a Commonwealth aircraft suspects on
reasonable grounds that:
(a) an aircraft has been used or otherwise involved in the
commission of an offence against this Act or the regulations;
and

(b) theaircraft is over or in Australiaor an external Territory;

he or she may, by means of an international signal code or other
internationally recognised means of communication with an
aircraft, require the person in charge of the aircraft to bring the
aircraft to the nearest airport in Australia or an external Territory to
which it is safe and practicable to bring the aircraft.

An authorised officer may, for the purposes of this Act, require the
person in charge of avehicle, vessdl, aircraft or platform to give
information concerning the vehicle, vessel, aircraft or platform and
its crew and any other person on board the vehicle, vessel, aircraft
or platform.

In this Act;

Australian platform means a platform that:
(a) isfixed to the continental shelf of Australia or of an external
Territory, or to the sea-bed between Australian waters; or
(b) isotherwise operating in that part of the sea above the
continental shelf of Australiaor of an externa Territory, or in
the territorial seaof Australiaor an external Territory.

Commonwealth aircraft means an aircraft in the service of the
Commonwealth on which the prescribed ensign or prescribed
insignia of the aircraft is displayed.
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Commonwealth ship means a ship in the service of the
Commonwealth on which the prescribed ensign of the ship is
flying.

404 Authorised officersto produce identification

(1) If an authorised officer (other than a member of a police force who
isin uniform) boards a vehicle, vessel, aircraft or platform to
which section 403 applies, the authorised officer must:

(@) inthe case of amember of a police force—produce, for
inspection by the person in charge of that vehicle, vessdl,
aircraft or platform, written evidence of the fact that he or she
isamember of that police force; or

(b) in any other case—produce his or her identity card for
inspection by that person.

(2) Anauthorised officer who does not comply with subsection (1) is
not authorised to remain, or to require any person assisting the
authorised officer to remain, on board the vehicle, vessdl, aircraft
or platform, or to detain the vehicle, vessel or aircraft.

(3) If an authorised officer (other than a member of a police force who
isin uniform) makes a requirement of a person under section 403
the authorised officer, unlessit isimpracticable to do so, must:

(@) inthe case of amember of a police force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; or

(b) in any other case—produce his or her identity card for
inspection by that person;
and, if the authorised officer failsto do so, that person is not
obliged to comply with the requirement.

(4) A person must comply with arequirement made of the person
under section 403.

Penalty: 50 penalty units.
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405 Accessto premises

(1) Anauthorised officer may, with the consent of the occupier of any
premises, enter the premises for the purpose of exercising the
powers of an authorised officer under section 406 (except
subsection 406(4)).

(2) If an authorised officer enters any premises under subsection (1),
he or she may exercise the powers of an authorised officer under
section 406 (except subsection 406(4)).

(3) Anauthorised officer who enters premises under subsection (1)
must, if the occupier of the premises revokes his or her consent,
leave the premises forthwith, and is not entitled to exercise, or
continue to exercise, the powers of an authorised officer under
section 406 in relation to the premises.

406 Powers of authorised officers

(1) Anauthorised officer who boards a vehicle, vessdl, aircraft or
platform under section 403, or enters premises under section 405
may:

(a) inspect and search the vehicle, vessdl, aircraft, platform or
premises, as the case may be; and
(aa) take photographs (including avideo recording), and make
sketches, of the premises or of any substance or thing on the
vehicle, vessel, aircraft, platform or premises; and
(b) inspect, take extracts from, and make copies of, any
document that is, or that the authorised officer suspects on
reasonable groundsiis, evidential material; and
(c) inspect, and take samples of, any other evidential material;
and
(ca) take measurements of, and conduct tests on, the vehicle,
vessel, aircraft, platform or premises or any substance or
thing on the vehicle, vessdl, aircraft, platform or premises;
and
(d) exercise powers of seizure conferred on the authorised officer
by this Act; and
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(e) take onto the vehicle, vessel, aircraft, platform or premises
any equipment or material reasonably necessary for the
purpose of exercising a power referred to in paragraph (a),

(aa), (b), (c), (ca) or (d).

(2) Each of the following things, including any such thing in electronic
form, isevidential material:

(a) athing with respect to which an offence against this Act or
the regulations has been committed or is suspected, on
reasonable grounds, to have been committed;

(b) athing asto which there are reasonable grounds for
suspecting that it will afford evidence as to the commission
of an offence against this Act or the regulations;

(c) athing asto which there are reasonable grounds for
suspecting that it isintended to be used for the purpose of
committing an offence against this Act or the regulations.

(3) For the purposes of exercising a power under subsection (1), an
authorised officer may break open any hold or compartment, or
any container or other receptacle (including any place that could be
used as areceptacle), on avehicle, vessel, aircraft or platform or on
any premises.

(4) Anauthorised officer who boards a vehicle, vessdl, aircraft or
platform under section 403 may require a person on the vehicle,
vessel, aircraft or platform to:

(a) answer aquestion asked by the authorised officer; or

(b) give the authorised officer information requested by the
authorised officer; or

(c) produce to the authorised officer records or documents kept
on the vehicle, vessel, aircraft or platform.

(5) A personisguilty of an offence if:
(a) an authorised officer has boarded a vehicle, vessel, aircraft or
platform under section 403; and
(b) the person ison the vehicle, vessel, aircraft or platform; and
(c) the authorised officer requires the person to:
(i) answer a question asked by the authorised officer; or
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(ii) givethe authorised officer information requested by the
authorised officer; or
(iii) produce to the authorised officer records or documents
kept on the vehicle, vessd, aircraft or platform; and
(d) the person contravenes the requirement.

(6) The offenceis punishable on conviction by imprisonment for a
term not more than 6 months, a fine of not more than 30 penalty
units, or both.
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Division 3—Monitoring of compliance

407 Monitoring powers

For the purposes of this Division, each of the following powersisa
monitoring power in relation to particular premises:

(a) the power to inspect and search the premises;

(b) the power to take photographs (including a video recording),
or to make sketches, of the premises or of any substance or
thing at the premises,

(c) the power to inspect, examine and take samples of, any
substance or thing on or in the premises;

(ca) the power to take measurements of, and conduct tests on, the
premises or any substance or thing on the premises;

(d) the power to take extracts from, or make copies of, any
document, book or record on the premises,

(e) the power to take onto the premises any equipment or
material reasonably necessary for the purpose of exercising a
power referred to in paragraph (a), (b), (¢), (ca) or (d).

408 Monitoring searcheswith occupier’s consent

Entry by consent

(1) Anauthorised officer may, with the consent of the occupier of any
premises, enter the premises for the purpose of finding out whether
any or al of the provisions of this Act or the regulations are being
complied with.

Entry for monitoring purposes

(2) Anauthorised officer may only enter premises under subsection (1)
to the extent that it is reasonably necessary for the purpose of
finding out whether any or al of the provisions of this Act or the
regulations are being complied with.
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Exer cise of monitoring powers

(3) If an authorised officer enters premises under subsection (1), the
authorised officer may exercise monitoring powersin relation to
those premises.

Exercise of seizure powers

(4) If anauthorised officer enters premises under subsection (1), the
authorised officer may exercise powers of seizure conferred by
section 445.

Right to refuse to give consent

(5) Before obtaining the consent of a person for the purposes of this
section, an authorised officer must tell the person that the person
may refuse to give consent.

Consent must be voluntary

(6) Anentry by an authorised officer in consequence of the consent of
aperson is not lawful unless the person voluntarily consented to
the entry.

Production of identity card etc.

(7) Anauthorised officer is not entitled to:
(a) enter premises under subsection (1); or
(b) exercise any powers referred to in subsection (3) or (4) in
relation to premises,
if the occupier of the premises has required the officer to produce
written identification for inspection by the occupier and:

(c) if the authorised officer is amember of a police force—the
officer failsto produce, for inspection by the occupier,
written evidence of the fact that he or sheis a member of that
police force; or

(d) inany other case—the officer failsto produce his or her
identity card for inspection by the occupier.
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(8)

Extension to vehicles, vessels and aircraft

Subsections (1), (2), (3), (4), (5), (6) and (7) apply in relation to:
(@) avehicle, vessdl or aircraft in the same way asthey apply in
relation to premises; and
(b) aperson apparently in charge of avehicle, vessel or aircraft
in the same way as they apply in relation to the occupier of
premises.

409 Monitoring warrants

D

()

©)

(4)

Application for monitoring warrant

An authorised officer may apply to a magistrate for awarrant
under this section in relation to particular premises. The warrant is
to be known as amonitoring warrant.

Issue of monitoring warrant

Subject to subsection (3), the magistrate may issue the monitoring
warrant if satisfied, by information on oath or affirmation, that itis
reasonably necessary that the authorised officer should have access
to the premises for the purpose of finding out whether any or all of
the provisions of this Act or the regulations are being complied
with.

Information about grounds for issue of monitoring warrant

The magistrate must not issue the monitoring warrant unless the
authorised person or another person has given the magistrate, either
orally (on oath or affirmation) or by affidavit, such further
information as the magistrate requires about the grounds on which
the issue of the monitoring warrant is being sought.

Terms of warrant

The monitoring warrant must:

(a) authorise an authorised officer named in the monitoring
warrant, with such assistance and by such force asis
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necessary and reasonable, from time to time while the
monitoring warrant remains in force, to enter the premises
and exercise monitoring powers; and

(b) state whether an entry under the monitoring warrant is
authorised to be made at any time of the day or night or
during specified hours of the day or night; and

(c) specify the day (not more than 6 months after the issue of the
monitoring warrant) on which the monitoring warrant ceases
to have effect; and

(d) state the purpose for which the monitoring warrant is issued.

Seizure powers

(5) If an authorised officer enters premises under a monitoring
warrant, he or she may exercise powers of seizure conferred by
section 445.

410 Detailsof monitoring warrant to be given to occupier etc.

(1) If amonitoring warrant in relation to premisesis being executed
and the occupier of the premises, or another person who apparently
represents the occupier, is present at the premises, the authorised
officer named in the monitoring warrant must make available to
that person a copy of the monitoring warrant.

(2) The authorised officer named in the monitoring warrant must
identify himself or herself to that person at the premises.

(3) The copy of the monitoring warrant referred to in subsection (1)
need not include the signature of the magistrate or the seal of the
relevant court.

411 Occupier entitled to be present during search

(1) If amonitoring warrant in relation to premises is being executed
and the occupier of the premises, or another person who apparently
represents the occupier, is present at the premises, the person is,
subject to Part 1C of the Crimes Act 1914, entitled to observe the
search being conducted.
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(2) Theright to observe the search being conducted ceasesif the
person impedes the search.

(3) Thissection does not prevent 2 or more areas of the premises being
searched at the sametime.

412 Announcement before entry

(1) The authorised officer named in a monitoring warrant must, before
any person enters premises under the monitoring warrant:
(@) announce that he or she is authorised to enter the premises;
and
(b) give any person at the premises an opportunity to allow entry
to the premises.

(2) Anauthorised officer isnot required to comply with subsection (1)
if he or she believes on reasonable grounds that immediate entry to
the premisesisrequired to ensure:

(a) the safety of aperson (including an authorised officer); or
(b) that the effective execution of the monitoring warrant is not
frustrated.

412A Other powerswhen on premises under monitoring warrant

(1) If the authorised officer named in a monitoring warrant enters
premises under the warrant, he or she may require a person on the
premisesto:

(a) answer aquestion asked by the authorised officer; or

(b) give the authorised officer information requested by the
authorised officer; or

(c) produce to the authorised officer records or documents kept
on the premises.

(2) A personisquilty of an offenceif:
(a) the authorised officer named in a monitoring warrant has
entered premises under the warrant; and
(b) the person is on the premises; and
(c) the authorised officer requires the person to:
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(i) answer a question asked by the authorised officer; or

(ii) give the authorised officer information requested by the
authorised officer; or
(iii) produce to the authorised officer records or documents
kept on the premises; and
(d) the person contravenes the requirement.
(3) The offenceis punishable on conviction by imprisonment for a

term not more than 6 months, a fine of not more than 30 penalty
units, or both.
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Division 4—Search warrants

413 When sear ch warrants can beissued

(1)

)

©)

(4)

©)

(6)

A magistrate may issue a warrant authorising an authorised officer
to search premisesif the magistrate is satisfied by information on
oath that there are reasonable grounds for suspecting that there s,
or there will be within the next 72 hours, any evidential materia at
the premises.

A magistrate may issue a warrant authorising an authorised officer
to carry out an ordinary search or afrisk search of aperson if the
magistrate is satisfied by information on oath that there are
reasonable grounds for suspecting that the person hasin his or her
possession, or will within the next 72 hours have in his or her
possession, any evidential material.

For the purposes of this Act, frisk search means:
(a) asearch of aperson conducted by quickly running the hands
over the person’s outer garments; and
(b) an examination of anything worn or carried by the person
that is conveniently and voluntarily removed by the person.

If the authorised officer applying for the warrant suspects that, in
executing the warrant, it will be necessary to use firearms, the
authorised officer must state that suspicion, and the grounds for
that suspicion, in the information.

If the application for the warrant is made under section 416, this
section applies as if subsections (1) and (2) referred to 48 hours
rather than 72 hours.

If the applicant for awarrant is a member or special member of the
Australian Federal Police and has, at any time previously, applied
for awarrant relating to the same person or premises, the person
must state particulars of those applications and their outcome in the
information.
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414 Statementsin warrants

(1) If amagistrate issues awarrant under section 413, the magistrate is
to state in the warrant:

(a) the offence to which the warrant relates; and

(b)
(©)
(d)
(€)
(f)

adescription of the premisesto which the warrant relates or
the name or description of a person to whom it relates; and
the kinds of evidential material that are to be searched for
under the warrant; and

the name of the authorised officer who isto be responsible
for executing the warrant; and

the period for which the warrant remains in force, which
must not be more than 7 days, and

whether the warrant may be executed at any time or only
during particular hours.

(2) The magistrate is also to state, in awarrant in relation to premises:

@

(b)

that the warrant authorises the seizure of athing (other than
evidential material of the kind referred to in paragraph (1)(c))
found at the premisesin the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be:

(i) evidential material in relation to an offence to which the
warrant relates; or
(ii) evidential material in relation to another offence against
this Act, where the other offenceis an indictable
offence;
if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsuse in
committing an offence against this Act or the regulations;
and
whether the warrant authorises an ordinary search or afrisk
search of aperson whois at or near the premises when the
warrant is executed if the executing officer or an officer
assisting suspects on reasonable grounds that the person has
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any evidentia material or eligible seizable itemsin his or her
possession.

(3) For the purposes of this Act, ordinary search means a search of a
person or of articlesin the possession of a person that may include:
(a) requiring the person to remove his or her overcoat, coat or
jacket and any gloves, shoes and hat; and

(b) an examination of those items.

(4) The magistrateis also to state, in awarrant in relation to a person:

(a) that the warrant authorises the seizure of athing (other than
evidential material of the kind referred to in paragraph (1)(c))
found, in the course of the search, on or in the possession of
the person or in an aircraft, vehicle or vessel that the person
had operated or occupied at any time within 24 hours before
the search began, being a thing that the executing officer or
an officer assisting believes on reasonable grounds to be:

(i) evidential material in relation to an offence to which the
warrant relates; or

(ii) evidential material in relation to another offence against
this Act, where the other offenceis an indictable
offence;

if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsusein
committing an offence against this Act or the regulations;
and

(b) thekind of search of aperson that the warrant authorises.

(5) Paragraph (1)(e) does not prevent the issue of successive warrants
in relation to the same premises or person.

(6) If the application for the warrant is made under section 416, this
section applies asif paragraph (1)(e) referred to 48 hours rather
than 7 days.
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415 Powersof magistrate

(1) A magistratein a State or internal Territory may:

(a) issue awarrant in relation to premises or a person in that
State or Territory; or

(b) issue awarrant in relation to premises or aperson in an
external Territory; or

(c) issueawarrant in relation to premises or a person in another
State or internal Territory (including the Jervis Bay Territory)
if he or sheis satisfied that there are special circumstances
that make the issue of the warrant appropriate; or

(d) issue awarrant in relation to a person wherever the personis
in Australiaor in an external Territory if he or sheis satisfied
that it is not possible to predict where the person may be.

(2) A magistrate in New South Wales or the Australian Capital
Territory may issue awarrant in relation to premises or apersonin
the Jervis Bay Territory.

416 Warrants by telephone or other electronic means
Application

(1) Anauthorised person may make an application to a magistrate for
awarrant by telephone, telex, facsimile or other electronic means:

(a) inanurgent case; or
(b) if the delay that would occur if an application were madein
person would frustrate the effective execution of the warrant.

\Voice communication

(2) The magistrate may require communication by voice to the extent
that is practicable in the circumstances.

Information

(3) An application under this section must include all information as
required to be provided in an ordinary application for awarrant,
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but the application may, if necessary, be made before the
information is sworn.

| ssue of warrant

(4) If an application is made to a magistrate under this section and the
magistrate, after considering the information and having received
and considered such further information (if any) as the magistrate
required, is satisfied that:

(&) awarrant in the terms of the application should be issued
urgently; or

(b) the delay that would occur if an application were madein
person would frustrate the effective execution of the warrant;

the magistrate may complete and sign the same form of warrant
that would be issued under section 413.

Notification

(5) If the magistrate decides to issue the warrant, the magistrateis to
inform the applicant, by telephone, telex, facsimile or other
electronic means, of the terms of the warrant and the day on which
and the time at which it was signed.

Form of warrant

(6) The applicant must then complete aform of warrant in terms
substantially corresponding to those given by the magistrate,
stating on the form the name of the magistrate and the day on
which and the time at which the warrant was signed.

Completed form of warrant to be given to magistrate

(7) The applicant must, not later than the day after the day of expiry of
the warrant or the day after the day on which the warrant was
executed, whichever isthe earlier, give or transmit to the
magistrate:

(@) theform of warrant completed by the applicant; and
(b) if the information referred to in subsection (3) was not
sworn—that information duly sworn.
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Attachment

(8) The magistrate isto attach to the documents provided under
subsection (7) the form of warrant completed by the magistrate.

Presumption

(9) If:

(a) itismaterial, in any proceedings, for a court to be satisfied
that the exercise of a power under a warrant issued under this
section was duly authorised; and

(b) the form of warrant signed by the magistrate is not produced
in evidence;

the court is to assume, unless the contrary is proved, that the
exercise of the power was not duly authorised.

417 Thethingsthat areauthorised by a search warrant

Search of premises

(1) A warrant that isin forcein relation to premises authorises the
executing officer or an officer assisting:

(a) to enter the premises; and

(b) to search for and record fingerprints found at the premises
and to take samples of things found at the premises for
forensic purposes; and

(c) to search the premises for the kinds of evidential material
specified in the warrant, and to seize things of that kind
found at the premises; and

(d) to seize other things found at the premisesin the course of
the search that the executing officer or an officer assisting
believes on reasonable grounds to be:

(i) evidential material in relation to an offence to which the
warrant relates; or

(ii) evidential material in relation to another offence against

this Act, where the other offenceis an indictable
offence;
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if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsusein
committing an offence against this Act or the regulations;
and

(e) to seize other things found at the premisesin the course of
the search that the executing officer or an officer assisting
believes on reasonable grounds to be eligible seizable items;
and

(f) if the warrant so allows—to conduct an ordinary search or a
frisk search of a person at or near the premisesif the
executing officer or an officer assisting suspects on
reasonabl e grounds that the person has any evidentia
material or eligible seizable itemsin his or her possession.

Search of a person

(2) A warrant that isin forcein relation to a person authorises the
executing officer or an officer assisting:
(a) to search:
(i) the person as specified in the warrant and things found
in the possession of the person; and
(ii) any aircraft, vehicle or vessel that the person had
operated or occupied at any time within 24 hours before
the search began, for things specified in the warrant; and
(b) to:
(i) seizethings of that kind; or
(i) record fingerprints from things; or
(iii) take forensic samplesfrom things;
found in the course of the search; and
(c) to seize other things found on or in the possession of the
person or in the aircraft, vehicle or vessel mentioned in
subparagraph (a)(ii) in the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be:
(i) evidential material in relation to an offence to which the
warrant relates; or
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©)

(4)

()

(ii) evidential material in relation to another offence against
this Act, where the other offence is an indictable
offence;

if the executing officer or an officer assisting believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or itsuse in
committing an offence against this Act or the regulations;
and

(d) to seize other things found in the course of the search that the
executing officer or an officer assisting believes on
reasonable grounds to be eligible seizable items.

Hours when search warrant may be executed

If the warrant states that it may be executed only during particular
hours, the warrant must not be executed outside those hours.

Ordinary searches or frisk searches

If the warrant authorises an ordinary search or afrisk search of a
person, a search of the person different from that so authorised
must not be done.

Seized items may be made available to other agencies

If things are seized under awarrant, the warrant authorises the
executing officer to make the things available to officers of other
agenciesif it is necessary to do so for the purpose of investigating
or prosecuting an offence to which the things relate.

418 Availability of assistance, and use of force, in executing a

warrant

(1) Inexecuting awarrant:

(a) the executing officer may obtain such assistance asis
necessary and reasonable in the circumstances; and

(b) the executing officer, or an authorised officer who is assisting
in executing the warrant, may use such force against persons

410
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and things as is necessary and reasonable in the
circumstances; and

(c) aperson who isnot an authorised officer, but who has been
authorised to assist in executing the warrant, may use such
force against things as is necessary and reasonable in the
circumstances.

(2) A person who is not an authorised officer must not take part in
searching or arresting a person.

419 Details of warrant to be given to occupier etc.

(1) If awarrant in relation to premisesis being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the executing
officer or an officer assisting must make available to that person a
copy of the warrant.

(2) If awarrant in relation to a person is being executed, the executing
officer or an officer assisting must make available to that person a
copy of the warrant.

(3) If aperson is searched under awarrant in relation to premises, the
executing officer or an officer assisting must show the person a
copy of the warrant.

(4) The executing officer must identify himself or herself to the person
at the premises or the person being searched, as the case may be.

(5) The copy of the warrant referred to in subsections (1) and (2) need
not include the signature of the magistrate who issued the warrant.

420 Specific powersavailableto per son executing warrant

(1) Inexecuting awarrant in relation to premises, the executing officer
or an officer assisting may take photographs (including video
recordings) of the premises or of things at the premises:

(a) for apurposeincidental to the execution of the warrant; or
(b) if the occupier of the premises consentsin writing.
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)

©)

If awarrant in relation to premisesis being executed, the executing
officer and all officers assisting may, if the warrant is still in force,
compl ete the execution of the warrant after all of them temporarily
cease its execution and |eave the premises:

(@) for not more than one hour; or

(b) for alonger period if the occupier of the premises consentsin
writing.

The execution of awarrant that is stopped by an order of a court
may be completed if:

(a) the order islater revoked or reversed on appeal; and
(b) thewarrantisstill inforce.

421 Use of equipment to examine or processthings

(D

)

©)

The executing officer or an officer assisting may bring to the
warrant premises any equipment reasonably necessary for the
examination or processing of things found at the premisesin order
to determine whether they are things that may be seized under the
warrant.

If:

(a) itisnot practicable to examine or process the things at the
warrant premises; or
(b) the occupier of the premises consents in writing;
the things may be moved to another place so that the examination
or processing can be carried out in order to determine whether they
are things that may be seized under the warrant.

If things are moved to another place for the purpose of examination
or processing under subsection (2), the executing officer must, if it
is practicable to do so:
(a) inform the occupier of the address of the place and the time
at which the examination or processing will be carried out;
and

(b) alow the occupier or hisor her representative to be present
during the examination or processing.
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(4) The executing officer or an officer assisting may operate
equipment already at the warrant premisesto carry out the
examination or processing of athing found at the premisesin order
to determine whether it is athing that may be seized under the
warrant if the executing officer or an officer assisting believes on
reasonabl e grounds that:

(a) the equipment is suitable for the examination or processing;
and

(b) the examination or processing can be carried out without
damage to the equipment or thing.

422 Use of electronic equipment at premises
Operation of equipment

(1) The executing officer or an officer assisting may operate electronic
equipment at the premises to see whether evidential materia is
accessible by doing so if he or she believes on reasonable grounds
that the operation of the equipment can be carried out without
damage to the equipment.

Seizure €tc.

(2) If the executing officer or an officer assisting, after operating the
equipment, finds that evidential material is accessible by doing so,
he or she may:

(a) seizethe equipment and any disk, tape or other associated
device; or

(b) if the material can, by using facilities at the premises, be put
in documentary form—operate the facilities to put the
material in that form and seize the documents so produced; or

(c) if the material can be transferred to adisk, tape or other
storage device that:
(i) isbrought to the premises; or
(i) isat the premises and the use of which for the purpose
has been agreed to in writing by the occupier of the
premises,
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operate the equipment or other facilities to copy the material
to the storage device and take the storage device from the
premises.

Limitation on seizure

(3) A person may seize equipment under paragraph (2)(a) only if:

(a) itisnot practicable to put the material in document form as
mentioned in paragraph (2)(b) or to copy the material as
mentioned in paragraph (2)(c); or

(b) possession of the equipment by the occupier could constitute
an offence.

Securing equipment

(4) If the executing officer or an officer assisting believes on
reasonabl e grounds that:
(a) evidential material may be accessible by operating electronic
equipment at the premises; and
(b) expert assistance is required to operate the equipment; and
(c) if he or she does not take action under this subsection, the
material may be destroyed, altered or otherwise interfered
with;
he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing aguard or otherwise.

Notice about securing equipment

(5) The executing officer or an officer assisting must give notice to the
occupier of the premises of his or her intention to secure equipment
and of the fact that the equipment may be secured for up to 24
hours.

Period for which eguipment may be secured

(6) The equipment may be secured:
(a) for aperiod not exceeding 24 hours; or
(b) until the equipment has been operated by the expert;
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whichever happensfirst.

Extension of period

(7) If the executing officer or an officer assisting believes on
reasonable grounds that the expert assistance will not be available
within 24 hours, he or she may apply to a magistrate for an
extension of that period.

Notice to occupier

(8) The executing officer or an officer assisting must give notice to the
occupier of the premises of his or her intention to apply for an
extension, and the occupier is entitled to be heard in relation to the
application.

Provisionsrelating to extensions

(9) The provisions of this Division relating to the issue of warrants
apply, with such modifications as are necessary, to the issuing of
an extension.

423 Compensation for damage to electronic equipment

() If:
(a) damageis caused to equipment as aresult of it being
operated as mentioned in section 421 or 422; and
(b) the damage was caused as a result of:
(i) insufficient care being exercised in selecting the person
who was to operate the equipment; or
(i) insufficient care being exercised by the person operating
the equipment;
compensation for the damage is payable to the owner of the
equipment.

(2) Compensation is payable out of money appropriated by the
Parliament for the purpose.
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(3) In determining the amount of compensation payable, regard isto
be had to whether the occupier of the premises and his or her
employees and agents, if they were available at the time, had
provided any warning or guidance as to the operation of the
equipment that was appropriate in the circumstances.

424 Copies of seized thingsto be provided

(1) Subject to subsection (2), if an authorised officer seizes, under a
warrant relating to premises.
(a8) adocument, film, computer file or other thing that can be
readily copied; or
(b) astorage device the information in which can be readily
copied;
the authorised officer must, if requested to do so by the occupier of
the premises or another person who apparently represents the
occupier and who is present when the warrant is executed, give a
copy of the thing or the information to that person as soon as
practicable after the seizure.

(2) Subsection (1) does not apply if:
(a) thething that has been seized was seized under paragraph
422(2)(b) or (c); or
(b) possession of the document, film, computer file, thing or
information by the occupier could constitute an offence.

425 Occupier entitled to be present during search

(1) If awarrant in relation to premisesis being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the person is,
subject to Part 1C of the Crimes Act 1914, entitled to observe the
search being conducted.

(2) Theright to observe the search being conducted ceasesiif the
person impedes the search.
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(3) Thissection does not prevent 2 or more areas of the premises being
searched at the sametime.

426 Receiptsfor things seized under warrant

(1) If athing isseized under awarrant or moved under subsection
421(2), the executing officer or an officer assisting must provide a
receipt for the thing.

(2) If 2 or morethings are seized or moved, they may be coveredin
the one receipt.

427 Restrictionson personal searches

A warrant can not authorise a strip search or a search of aperson’s
body cavities.

428 When athingisin the possession of a person

This Division applies to a person (the possessor) who has athing
under his or her control in any place (whether for the use or benefit
of the possessor or of another person), even if another person has
the actual possession or custody of the thing, as if the possessor has
possession of the thing.
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Division 5—3opping and searching aircraft, vehicles or
vessels

429 Searchesof aircraft, vehicles or vessalswithout warrant in
emer gency situations

(1) Thissection appliesif an authorised officer suspects, on reasonable
grounds, that:

(a) evidential material in relation to an indictable offence against
thisActisin or on an aircraft, vehicle or vessel; and

(b) itisnecessary to exercise a power under subsection (2) in
order to prevent the thing from being concealed, lost or
destroyed; and

(c) itisnecessary to exercise the power without the authority of
a search warrant because the circumstances are serious and
urgent.

(2) The authorised officer may:
(a) stop and detain the aircraft, vehicle or vessel; and

(b) search the aircraft, vehicle or vessel and any container in or
on it, for the evidential material; and

(c) seizetheevidential material if he or shefindsit there.

(3) If, inthe course of searching for the evidential material, the
authorised officer finds any other evidential material in relation to
any other offence against this Act or the regulations, he or she may
seize that material if he or she suspects, on reasonable grounds,
that:

(a) itisnecessary to seizeit in order to prevent its concealment,
loss or destruction; and

(b) itisnecessary to seize it without the authority of a search
warrant because the circumstances are serious and urgent.

(4) When an authorised officer exercises a power under this section, he
or she:

(&) may use such assistance asis necessary; and
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(b) must search the aircraft, vehicle or vessel in a public place or
in some other place to which members of the public have
ready access,; and

(c) must not detain the aircraft, vehicle or vessel for longer than
is necessary and reasonable to search it and any container
foundin or onit; and

(d) may use such force asis necessary and reasonable in the
circumstances, but must not damage the aircraft, vehicle or
vessel or any container found in or on it by forcing open a
part of the aircraft, vehicle or vessel or container unless:

(i) the person (if any) apparently in charge of the aircraft,
vehicle or vessel has been given areasonable
opportunity to open that part or container; or

(i) itisnot possibleto give that person such an opportunity.
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Division 6—Arrest and related matters

430 Powersof arrest

(1) Anauthorised officer may, without warrant, arrest any person, if
the authorised officer believes on reasonable grounds that:
(a) the person is committing or has committed an offence against
this Act or the regulations; and

(b) proceedings against the person by summons would not be
effective.

(2) If an authorised officer (other than a member of a police force who
isin uniform) arrests a person under subsection (1), the authorised
officer must:

(@) in the case of amember of a police force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; and

(b) in any other case—produce his or her identity card for
inspection by that person.

(3) If apersonisarrested under subsection (1), an authorised officer
must without unreasonable delay bring the person, or cause the
person to be brought, before a Justice of the Peace or other proper
authority to be dealt with in accordance with law.

431 Power to conduct afrisk search of an arrested person

An authorised officer who arrests a person for an offence against
this Act or the regulations, or who is present at such an arrest, may,
if the authorised officer suspects on reasonable groundsthat it is
prudent to do so in order to ascertain whether the arrested personis
carrying any eligible seizable items:
(a) conduct afrisk search of the arrested person at or soon after
the time of arrest; and

(b) seize any dligible seizable items found as aresult of the
search.
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432 Power to conduct an ordinary search of an arrested person

An authorised officer who arrests a person for an offence against
this Act or the regulations, or who is present at such an arrest, may,
if the authorised officer suspects on reasonable grounds that the
arrested person is carrying:

(a) evidential material in relation to that or another offence

against this Act or the regulations; or

(b) an €eligible seizableitem;
conduct an ordinary search of the arrested person at or soon after
the time or arrest, and seize any such thing found as aresult of the
search.

433 Power to conduct search of arrested person’s premises

An authorised officer who arrests a person at premises for an
offence against this Act or the regulations, or who is present at
such an arrest, may seize athing in plain view at those premises
that the authorised officer believes on reasonable grounds to be:
(a) evidential material in relation to that or another offence
against this Act or the regulations; or

(b) an€ligible seizableitem.
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Division 7—M iscellaneous provisions about searches, entry
to premises, warrants etc.

434 Conduct of ordinary searchesand frisk searches

An ordinary search or afrisk search of a person under this Part
must, if practicable, be conducted by a person of the same sex as
the person being searched.

435 Announcement before entry

(1) Anauthorised officer must, before any person enters premises
under awarrant or to arrest a person under this Act:

(a) announce that he or she is authorised to enter the premises;
and

(b) give any person at the premises an opportunity to allow entry
to the premises.

(2) Anauthorised officer isnot required to comply with subsection (1)
if he or she believes on reasonable grounds that immediate entry to
the premisesis required to ensure:

(a) the safety of aperson (including an authorised officer); or

(b) that the effective execution of the warrant or the arrest is not
frustrated.

436 Offence of making false statementsin warrants

A person is guilty of an offence punishable upon conviction by
imprisonment for aterm not exceeding 2 yearsif the person:

(@) makes a statement in an application for awarrant; and

(b) does so knowing the statement isfalse or misleading in a
material particular.

437 Offencesrelating to telephone warrants

A person must not:
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(a) statein adocument that purports to be aform of warrant
under section 416 the name of a magistrate unless the
magistrate issued the warrant; or

(b) state on aform of warrant under that section a matter that, to
the person’ s knowledge, departsin a material particular from
the form authorised by the magistrate; or

(c) purport to execute, or present to another person, a document
that purports to be aform of warrant under that section that
the person knows:

(i) has not been approved by a magistrate under that
section; or

(ii) departsin amateria particular from the terms
authorised by a magistrate under that section; or

(d) givetoamagistrate aform of warrant under that section that
is not the form of warrant that the person purported to
execute.

Penalty: Imprisonment for 2 years.

438 Retention of things which are seized

(1) Subject to any contrary order of acourt, if a person seizes athing

under Division 4, 5or 6 the person must return it if:

() thereason for its seizure no longer exists or it is decided that
it is not to be used in evidence; or

(b) if the thing was seized under section 429:

(i) thereason for its seizure no longer exists or it is decided
that it is not to be used in evidence; or

(i) the period of 60 days after its seizure ends,
whichever first occurs;

unless the thing is forfeited or forfeitable to the Commonwealth or
is the subject of a dispute as to ownership.

(2) If athing isseized by an authorised officer under section 429, at

the end of the 60 days specified in subsection (1), he or she must
take reasonabl e steps to return the thing to the person from whom it
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was seized (or to the owner if that person is not entitled to possess
it) unless:

(a) proceedingsin respect of which the thing may afford
evidence were instituted before the end of the 60 days and
have not been completed (including an appeal to a court in
relation to those proceedings); or

(b) the authorised officer may retain the thing because of an
order under section 439; or

(c) the authorised officer is otherwise authorised (by alaw, or an
order of a court, of the Commonwealth or of a State or
Territory) to retain, destroy or dispose of the thing.

439 Magistrate may permit athingto beretained

(1) If athing is seized under section 429, and:
(a) beforethe end of 60 days after the seizure; or

(b) before the end of a period previoudly specified in an order of
amagistrate under this section;
proceedings in respect of which the thing may afford evidence
have not commenced, the authorised officer may apply to a
magistrate for an order that he or she may retain the thing for a
further period.

(2) If the magistrate is satisfied that it is necessary for the authorised
officer to continue to retain the thing:

(a) for the purposes of an investigation as to whether an offence
against this Act or the regulations has been committed; or

(b) to enable evidence of an offence against this Act or the
regulations to be secured for the purposes of a prosecution;

the magistrate may order that the authorised officer may retain the
thing for a period specified in the order.

(3) Before making the application, the authorised officer must:

(a) take reasonable steps to discover who has an interest in the
retention of the thing; and
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(b) if itispracticable to do so, notify each person who the
authorised officer believes to have such an interest in the
proposed application.

(4) A function of making an order conferred on a magistrate by this
section is conferred on the magistrate in a personal capacity and
not as a court or amember of a court.

(5) Without limiting the generality of subsection (4), an order made by
amagistrate under this section has effect only by virtue of this Act
and is not taken, by implication, to be made by a court.

(6) A magistrate performing a function of, or connected with, making
an order under this section has the same protection and immunity
asif he or she were performing that function as, or as a member of,
acourt (being the court of which the magistrate is a member).

(7) The Governor-General may make arrangements with the Governor
of a State, the Chief Minister of the Australian Capital Territory,
the Administrator of the Northern Territory or the Administrator of
Norfolk Island for the performance, by all or any of the persons
who from time to time hold office as magistratesin that State or
Territory, of the function of making orders under this section.

440 Law relatingto legal professional privilege not affected

This Part does not affect the law relating to legal professional
privilege.

441 Other laws about search, arrest etc. not affected

(1) ThisPartisnot intended to limit or exclude the operation of
another law of the Commonwealth relating to:

(a) the search of persons or premises; or
(b) arrest and related matters; or

(c) the stopping, detaining or searching of aircraft, vehicles or
vessels; or

(d) the seizure of things.
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)

To avoid doubt, it is declared that even though another law of the
Commonwealth provides power to do one or more of the things
referred to in subsection (1), asimilar power conferred by this Part
may be used despite the existence of the power under the other
law.

442 Personsto assist authorised officers

(D)

)

©)

(4)

)

Subject to subsection (5), the owner, or person in charge:

(a) of any vehicle, vessel, aircraft or platform boarded by an
authorised officer under section 403; or

(b) of any premises entered by an authorised officer under
section 405;

must, if requested by an authorised officer to do so, provide
reasonabl e assistance to the authorised officer in the performance
of the functions, or carrying out of the duties, or the exercise of the
powers, conferred on the authorised officer under this Act.

A person must not contravene subsection (1).
Penalty: Imprisonment for 12 months.

Subject to subsection (5), the owner, or the person in charge, of:
(a) premises entered under awarrant; or
(b) an aircraft, vehicle or vessel stopped under section 429;

must, if requested by an authorised officer to do so, provide
reasonabl e assistance to the authorised officer in the performance
of the functions, or carrying out of the duties, or the exercise of the
powers, conferred on the authorised officer under this Act.

A person must not contravene subsection (3).
Penalty: Imprisonment for 12 months.

Where an authorised officer (other than a member of a police force
who isin uniform) makes a request of a person under this section,
the authorised officer must:
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(a) inthe case of amember of apolice force—produce, for
inspection by that person, written evidence of the fact that he
or sheisamember of that police force; or

(b) in any other case—produce his or her identity card for
inspection by that person;

and, if the authorised officer failsto do so, that person is not
obliged to comply with the request.
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Division 8—Power to search goods, baggage etc.

443 Power to search goods, baggage etc.

(1) Thissection appliesto any goods that are to be, are being, or have
been, taken on or off a ship that voyages, or an aircraft that flies,
between:

(a) aplacein Australiaand a place outside Australia; or

(b) aplacein an externa Territory and a place outside that
Territory.

(2) If an authorised officer believes, on reasonable grounds that goods
are goods to which this section applies, he or she may:

(a) examine the goods; or
(b) if the goods are baggage—open and search the baggage; or

(c) if the goods are in a container—open and search the
container.

(3) Anauthorised officer may ask a person who owns, is carrying or is
otherwise associated with, or appears to the authorised officer to be
associated with, goods to which this section applies any question in
respect of the goods.

(4) A person must not refuse or fail to answer a question put to the
person under subsection (3).

Penalty: 60 penalty units.
(5) InthisAct:

baggage includes any parcel or other goods that:
(a) apassenger; or
(b) the master, amate, an engineer or any other member of the
crew of aship; or
(c) the pilot or any other member of the crew of an aircraft;
has had with him or her on the ship or aircraft.
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goods includes baggage.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 429



Chapter 6 Administration
Part 17 Enforcement
Division 9 Power to ask for names and addresses

Section 444

Division 9—Power to ask for names and addresses

444 Authorised person may ask for person’s name and address

(1) Anauthorised officer may ask an individua to tell the authorised
officer theindividual’ s name and address if the authorised officer
has reasonabl e grounds to suspect that the individual has been
involved in the commission of an offence against this Act or the
regulations.

(2) Subject to subsection (4), a person must not refuse or fail to
comply with arequest under subsection (1).

Penalty: 10 penalty units.

(3) A person isqguilty of an offence punishable upon conviction by a
fine not exceeding 10 penalty unitsif the person:
(a) in purported compliance with a request under subsection (1),
gives aname and address; and
(b) does so knowing the name or addressis false or misleading.

(4) If an authorised officer makes a request of a person under
subsection (1), the person is not required to comply with the
reguest unless:

(a) if the authorised officer is amember of a police force—he or
she produces, for inspection by the person, written evidence
of the fact that he or she isamember of that police force; or

(b) in any other case—the authorised officer produces his or her
identity card for inspection by the person.
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Division 10—Seizure and forfeiture etc.

Subdivision A—Seizur e of goods

445 Seizure of goods

(1) This section appliesto any goods, including vehicles, vessels,
aircraft, platforms, documents and organisms.

(2) Anauthorised officer may seize goodsif he or she has reasonable
grounds to suspect that:

(a) the goods have been used or otherwise involved in the
commission of an offence against this Act or the regulations;
or

(b) the goodswill afford evidence of the commission of an
offence against this Act or the regulations.

446 Retention of goodsthat have been seized

(1) Goods seized under section 445 may be retained until:

() the end of the period of 60 days after the seizure or the end of
such extended period asis, or such extended periods as are,
determined under subsection (3); or

(b) if:

(i) proceedings for an offence against this Act or the
regulations are instituted within that period; and
(ii) the goods may have been used or otherwise involved in
the commission of the offence or the goods may afford
evidence of the commission of the offence;

the proceedings (including any appeal to acourt in relation to those
proceedings) are terminated.

(2) An authorised officer may apply to amagistrate for an extension of
the period during which the authorised officer is entitled to retain
particular goods seized under section 445.
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©)

(4)

)

(6)

(7)

(8

If the magistrate is satisfied that the retention of the goods for an
extended period is warranted, the magistrate may make an order
extending the period during which the goods may be retained. The
maximum period of an individual extension is 30 days.

Subsection (3) does not prevent a magistrate from granting 2 or
more successive extensions under that subsection of the period
during which particular goods may be retained.

A function of making an order conferred on a magistrate by
subsection (3) is conferred on the magistrate in a personal capacity
and not as a court or a member of a court.

Without limiting the generality of subsection (5), an order made by
amagistrate under subsection (3) has effect only by virtue of this
Act and is not taken, by implication, to be made by a court.

A magistrate performing afunction of, or connected with, making
an order under subsection (3) has the same protection and
immunity asif he or she were performing that function as, or asa
member of, a court (being the court of which the magistrateisa
member).

The Governor-General may make arrangements with the Governor
of a State, the Chief Minister for the Australian Capital Territory,
the Administrator of the Northern Territory or the Administrator of
Norfolk Island for the performance, by all or any of the persons
who from time to time hold office as magistratesin that State or
Territory, of the function of making orders under subsection (3).

447 Disposal of goodsif thereisno owner or owner cannot be

|located

If:
(@) goods are seized under section 445; and
(b) apart from this section, the Commonwealth is required to
return the goods to the owner; and
(c) thereisno owner or the Secretary cannot, despite making
reasonabl e efforts, locate the owner;
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the Secretary may dispose of the goods in such manner as the
Secretary thinks appropriate.

448 Release of goodsthat have been seized

The Secretary may authorise goods seized under section 445 or
anything in, on or attached to such goodsto be released to their
owner, or to the person from whose possession they were seized,
either:
(a) unconditionally; or
(b) on such conditions as the Secretary thinks fit (including
conditions about the giving of security for giving payment of
their valueif they are forfeited).

Subdivision B—Immediate disposal of seized items

449 Immediate disposal of seized items

(1) If:
(a) athing isseized under this Division; and
(b) itisreasonably likely that the retention of the thing would:
(i) constitute a serious threat to the environment; or
(ii) constitute a serious threat to the continued existence, in
the wild, of aparticular species of animal or of a
particular species of plant; or
(iii) result in the introduction of an alien species that
represents a threat to ecosystems, habitats or other
Species; or
(iv) constitute a danger to public health; or

(v) inthe case of alive organism—constitute a significant
threat to the health of the organism;
the Secretary may cause the thing to be dealt with in such manner
as the Secretary considers appropriate (including the destruction of
the thing).

(2) Subject to subsection (3), if athing is dealt with in accordance with
subsection (1), the Secretary must give to:
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(a) the owner of the thing; or
(b) the person who had possession, custody or control of the
thing immediately before it was seized;
awritten notice:
(c) identifying the thing; and
(d) stating that the thing has been seized under this Division and
giving the reason for the seizure; and

(e) stating that the thing has been dealt with under subsection (1)

and specifying the manner in which it has been so dealt with
and the reason for doing so; and

(f) setting out the terms of subsection (4).

The notice must be given as soon as practicable after the thing is so

dealt with.

(3) The Secretary need not give a notice under subsection (2) about a
thing if, after making such inquiries as the Secretary thinks
appropriate, the Secretary does not, within 20 days after dealing
with the thing, have sufficient information to enable the notice to
be given.

(4) If athing isdealt with in accordance with subsection (1), the owner

of the thing may bring an action against the Commonwealth in a

court of competent jurisdiction for the recovery of the market value

of the thing at the time it was so dealt with. The action must be
brought on the ground that the thing was not used or otherwise
involved in the commission of an offence against this Act or the
regulations.

Subdivision C—Court-ordered forfeiture

450 Court-ordered forfeiture

(1) If acourt convicts a person of an offence against this Act or the
regulations, the court may order the forfeiture to the
Commonwealth of any thing used or otherwise involved in the
commission of the offence.
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(2) A court may make an order under subsection (1) even if the thing
has been seized under this Act.

Subdivision D—Dealingsin forfeited items

451 Dealingsin forfeited items

(1) A thing forfeited to the Commonwesalth under this Act becomes the
property of the Commonwealth.

(2) A thing forfeited to the Commonwealth under this Act isto be
dealt with in such manner as the Secretary considers appropriate.

(3) Without limiting subsection (2), the Secretary may sell athing
forfeited to the Commonwealth under this Act.

Subdivision E—Deélivery of forfeited itemsto the
Commonwealth

452 Delivery of forfeited itemsto the Commonwealth

Q) If:
(a) athingisforfeited to the Commonwealth under this Act; and
(b) the thing has not been dealt with under section 451; and

(c) thething isin the possession, custody or control of aperson
other than:

(i) the Commonwealth; or
(ii) an agency of the Commonwealth;
the person must deliver the thing to the Secretary.

(2) A person must not contravene subsection (1).

Penalty: Imprisonment for 2 years.
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Subdivision F—K eeping of organismsthat have been seized

453 Keeping of organismsretained under thisPart

If aperson is authorised under this Part to retain an organism, the
person may do so by causing the organism to be taken to, and kept
at, a place approved by the Secretary for the purpose of keeping
organisms seized under this Division.

454 Recovery of costs of storing or keeping organisms

(1) If anorganismis seized under this Division, the owner isliable to
pay to the Commonwealth an amount equal to the sum of the
following costs:

(a) reasonable costs incurred by the Commonwealth in relation
to the custody of the organism;

(b) reasonable costs incurred by the Commonwealthin
transporting the organism;

(c) reasonable costsincurred by the Commonwealth in
maintaining the organism.

(2) If:
(a) an organism is seized under this Division; and
(b) the organism is disposed of;
the owner isliable to pay to the Commonwealth an amount equal

to the reasonable costs incurred by the Commonwealth in
disposing of the organism.

(3) Anamount payable by a person under this section is a debt due by
the person to the Commonweal th.

(4) Anamount payable by a person to the Commonwealth under this
section may be recovered by action in a court of competent
jurisdiction.

(5) The Secretary may remit an amount payable by a person under this
section.
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(6) Inaddition to its effect apart from this subsection, this section also
has the effect it would have if aliability under this section were, by
express provision, confined to the case of an organism that:

(a) isforfeited to the Commonwealth under this Act; or

(b) would have been forfeited to the Commonwealth under this
Act if it had not been disposed of.

Subdivision G—Rescuing goods

455 Rescuing goods

A person is guilty of an offence punishable upon conviction by
imprisonment for aterm not exceeding 2 yearsif:

(a) the person rescues any goods; and

(b) the goods have been, or are about to be, seized under this
Act.

456 Breaking or destroying goods or documentsto prevent seizure
etc.

(1) A person must not:

(a) stave, break or destroy any goodsin order to prevent the
seizure of goods, the securing of goods, or the proof of any
offence under this Act; or

(b) destroy any documents relating to any goodsin order to
prevent the seizure of goods, the securing of goods, or the
proof of any offence under this Act.

Penalty: Imprisonment for 2 years.

(2) Thissection appliesto vehicles, vessels, aircraft, platforms,
documents and organisms in the same way as it applies to goods.
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Division 11—Power s of pur suit

457 Power to pursue persons etc.

)

)

©)

An authorised officer may exercise in relation to vessels (other
than Australian vessels) and foreign nationals in any place (except
the territorial sea of another country) a power conferred on the
authorised officer under section 403, 406 or 430 if:

(a) one or more authorised officers (whether or not including the
authorised officer exercising the power) have pursued the
person or vessel from a place within the Australian
jurisdiction to such a place; and

(b) the pursuit was not terminated or interrupted at any time
before the authorised officer concerned arrived at such a
place with aview to exercising that power.

For the purposes of paragraph (1)(b), a pursuit of a person or vessel
is not taken to be terminated or interrupted only because the
authorised officer or officers concerned lose sight of the person or
vessel.

A reference in subsection (2) to losing sight of a person or vessel
includes losing output from aradar or other sensing device.
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Division 12—Environmental audits

458 Directed environmental audits

(1) The Minister may, by written notice given to the holder of an
environmental authority, require the holder to carry out an
environmental audit if the Minister believes or suspects on
reasonable grounds:

(a) that the holder has contravened, or islikely to contravene, a
condition of the authority; or

(b) theimpacts that the action authorised by the authority has,
has had or islikely to have on the matter dealt with by the
provision for which the authority authorises the action are
significantly greater than was indicated in the information
available to the Minister when the authority was granted.

(2) The notice must specify:
(@) the mattersto be covered by the audit; and

(b) the form of the audit report and the kinds of particularsit is
to contain; and

(c) the date on or before which the report must be given to the
Minister.

(3) Without limiting the matters that may be specified under paragraph
(2)(a), those matters may include al or any of the following:

(a) an evaluation of the nature of the environment that is or will
be affected by the holder’ s activities; and

(b) an assessment of the risks to the environment resulting from
the activities; and

(c) an assessment of the holder’ s existing capacity to comply
with the authority and the requirements of this Act and the
regulations in carrying on the activities; and

(d) an assessment of what the holder will need to do, or continue
to do, so to comply.

(4) For the purposes of this Act, an environmental authority is:
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(a) an approva under Part 9; or
(b) apermit issued under Chapter 5.

459 Appointment of auditor and carrying out of audit

(1) If the Minister givesthe holder of an environmental authority a
notice under section 458, the holder must appoint an environmental
auditor and arrange for the auditor to carry out an environmental
audit in accordance with the notice.

(2) The holder of an environmental authority must not contravene
subsection (1).

Civil penalty: 500 penalty units.

(3) The holder must not appoint an officer or employee of the holder to
be an environmental auditor.

(4) The holder must not appoint a person to be an environmental
auditor unless the Minister has approved the person for such
appointment before the appointment is made.

(5) An appointment of a person as an environmental auditor made
otherwise than in accordance with subsections (3) and (4) has no
effect.

460 Nature of directed environmental audit

() If:
(a) an environmental auditor carries out a directed environmental
audit; and
(b) inthe course of carrying out the audit, the auditor does not
deal with a particular matter; and
(c) the matter is specified in the Minister’s notice under section
458 as a matter that is to be covered by the audit;
the auditor is guilty of an offence, punishable on conviction by a
fine not exceeding 30 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibilities.
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)

©)

(4)

If:

() an environmental auditor carries out a directed environmental
audit; and

(b) inthe course of carrying out the audit, the auditor conceals,
or does not take into account, any information or document;
and

(c) theinformation or document is relevant to the audit;

the auditor is guilty of an offence punishable on conviction by

imprisonment for not more than 6 months.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

In carrying out a directed environmental audit, the environmental
auditor may, if:

(@) an environmental audit (including an environmental audit
carried out in accordance with a condition of the relevant
authority) was completed within the last preceding 2 years;
and

(b) theauditor is satisfied that the previous audit is still relevant;

have regard to the results of the previous audit.

For the purposes of this Act, adirected environmental audit is an
audit required by a notice under section 458.

461 Audit reports

(1)

)

After completing a directed environmental audit, the environmental
auditor must prepare, and give the holder of the relevant
environmental authority, awritten report setting out the results of
the audit.

The holder must give the report to the Minister:

(a) on or before the date specified by the Minister under
paragraph 458(2)(c); or
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(b) on or before such later date as the Minister, on application by
the holder, determines.

(3) If the holder fails to comply with subsection (2), the holder is
guilty of an offence, punishable on conviction by afine not
exceeding 50 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibilities.

(4) If:

(a) the environmental auditor includes a statement in the report;
and
(b) the statement isfalse or misleading in amaterial particular;

the auditor is guilty of an offence punishable on conviction by

imprisonment for not more than 6 months.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note 2: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

462 Directed environmental audits do not affect other audit
obligations

This Division does not affect any obligation of aholder of an
environmental authority to carry out an environmental audit in
accordance with a condition of the authority.
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Division 13—Conservation orders
Subdivision A—Simplified outline

463 Simplified outline of this Division

The following isasimplified outline of this Division:

The Minister may make conservation orders controlling activities,
and requiring specified people to take specified actions, in
Commonwealth areas to protect listed threatened species or
ecological communities.

A person who contravenes a conservation order commits an
offence.

Before the Minister makes a conservation order, he or she must
consult various Commonwealth agencies.

The Secretary must publicise conservation orders, and may give
assistance to a person to comply with a conservation order.

Subdivision B—M aking and reviewing conservation orders

464 Minister may make conservation orders

Making conservation orders

(1) The Minister may make awritten order (a conservation order):
(a) prohibiting or restricting specified activitieson or in:
(i) al Commonwealth areas; or
(ii) specified Commonwealth areas; or
(b) requiring specified persons to take specified action on or in:
(i) al Commonwealth areas; or
(ii) specified Commonwealth areas.
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Note: Section 470 makes contravening a conservation order an offence.

Prerequisite to making conservation order

(2) The Minister may only make a conservation order if he or she
reasonably believesthat it is necessary to make the order to protect
alisted threatened species or alisted threatened ecological
community.

Minister must consider economic and social matters

(3) In considering whether to make a conservation order, the Minister
must be satisfied that making the order isjustified, having regard to
economic and socia considerations that are consistent with the
principles of ecologically sustainable development.

Minister must consult before making conservation order

(4) Before making a conservation order, the Minister:

(a) must seek the Secretary’ s advice on whether it should be
made; and

(b) must consult each Commonwealth agency that may be
affected by the order, and any other Commonwealth agency
the Minister thinks appropriate, unless delay in making the
order would result in significant, irreparable damage to a
listed threatened species or listed threatened ecological
community.

465 Duration of conservation orders

(1) A conservation order comesinto force:
(a) if acommencement day is specified in the order—on that
day; or
(b) otherwise—immediately after it is made.

(2) The order remainsin force:
(a) for the period (if any) specified in the order; or
(b) until it isrevoked by the Minister.
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466 Reviews of conservation orders

(1) The Minister must:
(a) atintervalsof not morethan 5 years, review the conservation
order; and
(b) after each review, confirm, vary or revoke the order by
instrument in writing.

(2) Beforereviewing the order, the Minister must seek the Secretary’s
advice on the review.

(3) The Minister must not revoke the order unless he or sheis satisfied
that the order is no longer needed to protect the listed threatened
species or listed threatened ecological community the order was
made to protect.

(4) The Minister must not vary the order unless he or sheis satisfied
that the order as varied adequately protects the listed threatened
species or listed threatened ecological community the order was
first made to protect.

(5) Immediately after avariation of the order, the order continuesin
force as so varied.

467 Publication of conservation orders

(1) Assoon as practicable after making or reviewing a conservation
order, the Minister must cause the Secretary to be informed of the
making of the order, or the decision on the review, as the case
requires.

(2) The Secretary must, as soon as practicable after being so informed:
(@) causeto be published in the Gazette, in a daily newspaper
circulating in each State or self-governing Territory in which
are located Commonwealth areas to which the order relates
and in any other way required by the regulations, a notice
containing:
(i) acopy of the order; and
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(ii) astatement to the effect that contravention of the order
is an offence against this Act; and
(iii) if applicable, a statement of the decision on the review;
and
(iv) astatement to the effect that a person affected by the
order may apply to the Minister, within 28 days of the
publication (or within such further period as the
Minister allows), for areconsideration of the order by
the Minister; and
(b) take al reasonable stepsto ensure that each person who the
Secretary knows would be affected by the order is given a
notice containing:
(i) acopy of the order; and
(i) if applicable, a statement of the decision on the review;
and
(iii) unlessthe person is a Commonwealth agency or an
agency of a State or self-governing Territory—a
statement to the effect that contravention of the order is
an offence against this Act; and

(iv) astatement to the effect that the person may apply to the
Minister, within 28 days of being given the notice (or
within such further period as the Minister allows), for a
reconsideration of the order by the Minister.

(3) Failure to comply with this section does not affect the validity of
the order.

468 Application for reconsideration of conservation ordersor

decisionson review

(1) A person affected by a conservation order, or by the decision on a
review of aconservation order, may apply to the Minister to
reconsider the order or the decision, as the case requires.

(2) The application must be in writing.

(3) Subject to subsection (4), the application must be made within 28
days, or within such further period as the Minister allows, after the
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publication under paragraph 467(2)(a) of the notice relating to the
making of the order or conduct of the review.

(4) If the person is given acopy of the order after that publication, the
period of 28 days within which that person must make the
application is taken to commence on the day on which the person
received the notice.

469 Reconsideration of conservation ordersand decisionson review

(1) Upon receiving the application, the Minister must:
(a) seek the Secretary’s advice on the application; and

(b) reconsider the conservation order or the decision on review,
as the case requires; and

(c) by written instrument:

(i) confirm, vary or revoke the order; or

(ii) confirm or vary the decision on review; and
(d) cause the Secretary to be informed accordingly.

(2) Assoon as practicable after being so informed, the Secretary must:

(@) notify the applicant in writing of the result of the
reconsideration; and

(b) if the order isrevoked or varied or the decision on review is
varied—cause to be published in the Gazette, and in any
other way required by the regulations, anotice:

(i) stating that fact; and
(ii) inthe case of avariation—setting out a copy of the
order or decision as so varied.

(3) Immediately after avariation of the order, the order continuesin
effect as so varied.

Subdivision C—Complying with conservation orders

470 Contravening conservation ordersisan offence

(1) A person must not take an action reckless as to whether the action
contravenes a conservation order.
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Penalty: 500 penalty units.

(2) If aperson believesthat taking an action that he or she proposesto
take may contravene a particular conservation order, the person
may seek the Minister’ s advice under subsection 471(3) on
whether the order would be contravened by taking that action.

(3) The person does not contravene the order if he or she actsin
accordance with advice given to him or her under subsection
471(3) to the effect that the order would not be contravened.

471 Minister to consider proposed actions etc.

(1) Thissection appliesto aproposed action if it isreferred to the
Minister under section 470 for the Minister’'s advice on whether it
would contravene a conservation order.

(2) A person who proposes to take the action may make written
submissions to the Minister about the proposed action.

(3) The Minister must:

(a) refer the proposed action, together with any submissions
received by the Minister about the proposed action, to the
Secretary; and

(b) after considering the Secretary’ s advice on the matter, give
the person who sought the Minister’ s advice under section
470 awritten notice of the minister’s advice on the proposed
action.

472 Contents of notices of advice

(1) The natice of advice must state whether the Minister thinks that the
proposed action would contravene a conservation order.

(2) If the notice of adviceisgiven to aperson who isnot a
Commonwealth agency, it must include:
(a) astatement to the effect that, if the person is dissatisfied with
the Minister’ s decision to give that advice, application may,
subject to the Administrative Appeals Tribunal Act 1975, be
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made to the Administrative Appeals Tribunal for review of
the decision; and

(b) astatement to the effect that the person may request a
statement under section 28 of that Act in relation to the
decision.

473 Review by the Administrative Appeals Tribunal

(1) Applications may be made to the Administrative Appeals Tribunal
for review of the Minister’s decision to give the advice.

(2) Despite section 27 of the Administrative Appeals Tribunal Act
1975, applications are not to be made by or on behalf of
Commonwealth agencies.

474 Assistancein complying with conservation orders

(1) On behalf of the Commonwealth, the Secretary may provide
assistance to a person (other than a Commonwealth agency) to
comply with prohibitions, restrictions or requirements imposed on
aperson by a conservation order.

(2) The assistance may take any one or more of the following forms:
(@) payment of money;
(b) provision of goods,
(c) provision of labour;
(d) provision of other services.

(3) Thevalue of the assistance must not exceed that which the
Secretary thinks are the reasonable and direct costs of complying
with the prohibitions, restrictions or requirements in question.

(4) Assistance given under this section must be taken into account in
determining compensation payable under section 519.
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Division 14—Injunctions

475 Injunctionsfor contravention of the Act

Applications for injunctions

(1) If aperson has engaged, engages or proposes to engage in conduct
consisting of an act or omission that constitutes an offence or other
contravention of this Act or the regulations:

(a) the Minister; or
(b) an interested person (other than an unincorporated
organisation); or
(c) aperson acting on behalf of an unincorporated organisation
that is an interested person;
may apply to the Federal Court for an injunction.

Prohibitory injunctions

(2) If aperson has engaged, is engaging or is proposing to engagein
conduct constituting an offence or other contravention of this Act
or the regulations, the Court may grant an injunction restraining the
person from engaging in the conduct.

Additional orderswith prohibitory injunctions

(3) If the court grants an injunction restraining a person from engaging
in conduct and in the Court’ sopinion it is desirable to do so, the
Court may make an order requiring the person to do something
(including repair or mitigate damage to the environment).

Mandatory injunctions

(4) If aperson has refused or failed, or isrefusing or failing, or is
proposing to refuse or fail to do an act, and the refusal or failure
did, does or would constitute an offence or other contravention of
this Act or the regulations, the Court may grant an injunction
requiring the person to do the act.
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Interiminjunctions

(5) Before deciding an application for an injunction under this section,
the Court may grant an interim injunction:
(a) restraining a person from engaging in conduct; or
(b) requiring a person to do an act.

Meaning of interested person—individuals

(6) For the purposes of an application for an injunction relating to
conduct or proposed conduct, an individual is an interested person
if theindividual is an Australian citizen or ordinarily resident in
Australia or an external Territory, and:

(a) theindividua’sinterests have been, are or would be affected
by the conduct or proposed conduct; or
(b) theindividual engaged in a series of activities for protection
or conservation of, or research into, the environment at any
timein the 2 yearsimmediately before:
(i) the conduct; or

(ii) inthe case of proposed conduct—making the
application for the injunction.

Meaning of interested per sorn—organisations

(7) For the purposes of an application for an injunction relating to
conduct or proposed conduct, an organisation (whether
incorporated or not) is an interested person if it isincorporated (or
was otherwise established) in Australia or an external Territory and
one or more of the following conditions are met:

(a) the organisation’sinterests have been, are or would be
affected by the conduct or proposed conduct;
(b) if the application relates to conduct—at any time during the 2
yearsimmediately before the conduct:
(i) the organisation’s objects or purposes included the
protection or conservation of, or research into, the
environment; and
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(ii) the organisation engaged in a series of activities related
to the protection or conservation of, or research into, the
environment;

(c) if the application relates to proposed conduct—at any time
during the 2 years immediately before the making of the
application:

(i) theorganisation’s objects or purposesincluded the
protection or conservation of, or research into, the
environment; and

(ii) the organisation engaged in a series of activities related
to the protection or conservation of, or research into, the
environment.

476 Injunctionsfor contraventions of conservation agreements

Applications for injunctions

(1) If aperson bound by a conservation agreement engages or
proposes to engage in conduct consisting of an act or omission that
constitutes a contravention of the agreement, another person bound
by the agreement or the Minister may apply to the Federal Court
for an injunction.

Note: Section 307 explains who is bound by a conservation agreement.
Prohibitory injunctions

(2) If aperson has engaged, is engaging or is proposing to engagein
conduct contravening the agreement, the Court may grant an
injunction restraining the person from engaging in the conduct.

Additional orderswith prohibitory injunctions

(3) If the court grants an injunction restraining a person from engaging
in conduct and in the Court’ s opinion it is desirable to do so, the
Court may make an order requiring the person to do something
(including repair or mitigate damage to the environment).
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Mandatory injunctions

(4) If aperson hasrefused or failed, or isrefusing or failing, or is
proposing to refuse or fail to do an act, and the refusal or failure
was, is or would be a contravention of the agreement, the Court
may grant an injunction requiring the person to do the act.

Interiminjunctions

(5) Before deciding an application for an injunction under this section
the Court may grant an interim injunction:

(a) restraining a person from engaging in conduct; or
(b) requiring a person to do an act.

477 Discharge of injunctions

On application, the Federal Court may discharge or vary an
injunction.

478 No undertakings asto damages

The Federal Court is not to require an applicant for an injunction to
give an undertaking as to damages as a condition of granting an
interim injunction.

479 Certain considerationsfor granting injunctions not r elevant

Prohibitory injunctions

(1) The Federal Court may grant an injunction restraining a person
from engaging in conduct:

(a) whether or not it appears to the Court that the person intends
to engage again, or to continue to engage, in conduct of that
kind; and

(b) whether or not the person has previously engaged in conduct
of that kind; and
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(c) whether or not there is a significant risk of injury or damage
to human beings or the environment if the person engages, or
continues to engage, in conduct of that kind.

Mandatory injunctions

(2) The Federal Court may grant an injunction requiring a person to do
aparticular act or thing:

(&) whether or not it appears to the Court that the person intends
to refuse or fail again, or to continue to refuse or fail, to do
the act or thing; and

(b) whether or not the person has previously refused or failed to
do the act or thing; and

(c) whether or not there isa significant risk of injury or damage
to human beings or the environment if the person refuses or
fails, or continues to refuse or fail, to do the act or thing.

480 Powersconferred arein addition to other powers of the Court

The powers conferred on the Federal Court by this Division arein
addition to (and do not limit) any other powers of the Court.
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Division 15—Civil penalties

Subdivision A—Obtaining an order for acivil penalty

481 Federal Court may order person to pay pecuniary penalty for

(D

)

©)

contravening civil penalty provision

Application for order

Within 6 years of a person (the wrongdoer) contravening a civil
penalty provision, the Minister may apply on behalf of the
Commonwealth to the Federal Court for an order that the
wrongdoer pay the Commonwealth a pecuniary penalty.

Court may order wrongdoer to pay pecuniary penalty

If the Court is satisfied that the wrongdoer has contravened a civil
penalty provision, the Court may order the wrongdoer to pay to the
Commonwealth for each contravention the pecuniary penalty that
the Court determinesis appropriate (but not more than the relevant
amount specified for the provision).

Determining amount of pecuniary penalty

In determining the pecuniary penalty, the Court must have regard
to all relevant matters, including:

(a) the nature and extent of the contravention; and

(b) the nature and extent of any loss or damage suffered as a
result of the contravention; and

(c) the circumstances in which the contravention took place; and

(d) whether the person has previously been found by the Court in
proceedings under this Act to have engaged in any similar
conduct.
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Conduct contravening more than one civil penalty provision

(4) If conduct constitutes a contravention of 2 or more civil penaty
provisions, proceedings may be instituted under this Act against a
person in relation to the contravention of any one or more of those
provisions. However, the person is not liable to more than one
pecuniary penalty under this section in respect of the same
conduct.

482 What isa civil penalty provision?

A subsection of this Act (or asection of this Act that is not divided
into subsections) isacivil penalty provision if:
(a) thewords “civil penalty” and one or more amounts in penalty
units are set out at the foot of the subsection (or section); or

(b) another provision of this Act specifies that the subsection (or
section) isacivil penalty provision.

483 Contravening a civil penalty provision isnot an offence

A contravention of acivil penalty provision is not an offence.

484 Personsinvolved in contravening civil penalty provision

(1) A person must not:

(a) aid, abet, counsel or procure a contravention of acivil
penalty provision; or

(b) induce (by threats, promises or otherwise) a contravention of
acivil penalty provision; or

(c) beinany way directly or indirectly knowingly concernedin,
or party to, acontravention of acivil penalty provision; or

(d) conspireto contravene acivil penalty provision.

(2) ThisDivision appliesto aperson who contravenes subsection (1)
in relation to acivil penalty provision asif the person had
contravened the provision.
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485 Recovery of a pecuniary penalty

If the Federal Court orders a person to pay apecuniary penalty:
(a) the penalty is payable to the Commonwealth; and

(b) the Commonwealth may enforce the order asif it were a
judgment of the Couirt.

486 Gatheringinformation for application for pecuniary penalty

(1) Thissection appliesif it appearsto the Minister that a person (the
wrongdoer) may have contravened a civil penalty provision.

(2) If the Minister, on reasonable grounds, suspects or believesthat a
person other than the wrongdoer can give information relevant to
an application for a civil penalty order in relation to the
contravention, whether or not such an application has been made,
the Minister may, by writing given to the person, require the
person to give al reasonable assistance in connection with such an
application.

(3) Subsection (2) does not apply in relation to aduly qualified legal
practitioner who is acting, or has acted, for the wrongdoer.

(4) If aperson failsto give assistance as required under subsection (2):
(a) the person contravenes this subsection; and

(b) the Federal Court may, on the application of the Minister,
order the person to comply with the requirement as specified
in the order.

Subdivision B—Civil penalty proceedings and criminal
proceedings

486A Civil proceedings after criminal proceedings

The Federal Court must not make a pecuniary penalty order against
aperson for a contravention of acivil penalty provision if the
person has been convicted of an offence constituted by conduct
that is substantially the same as the conduct constituting the
contravention.
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486B Criminal proceedingsduring civil proceedings

(1) Proceedingsfor a pecuniary penalty order against a person for a
contravention of acivil penaty provision are stayed if:
(a) criminal proceedings are started or have already been started
against the person for an offence; and
(b) the offenceis constituted by conduct that is substantially the
same as the conduct alleged to constitute the contravention.

(2) The proceedings for the order may be resumed if the person is not
convicted of the offence. Otherwise, the proceedings for the order
are dismissed.

486C Criminal proceedings after civil proceedings

Criminal proceedings may be started against a person for conduct
that is substantially the same as conduct constituting a
contravention of acivil penaty provision regardless of whether a
pecuniary penalty order has been made against the person.

486D Evidence given in proceedingsfor penalty not admissiblein
criminal proceedings

Evidence of information given or evidence of production of
documents by an individual is not admissible in criminal
proceedings against the individual if:

(a) theindividua previously gave the evidence or produced the
documentsin proceedings for a pecuniary penalty order
against the individual for a contravention of acivil penalty
provision (whether or not the order was made); and

(b) the conduct alleged to constitute the offence is substantially
the same as the conduct that was claimed to constitute the
contravention.

However, this does not apply to acriminal proceeding in respect of
the falsity of the evidence given by the individual in the
proceedings for the pecuniary penalty order.
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Division 16—Review of administrative decisions

487 Extended standing for judicial review

(1) This section extends (and does not limit) the meaning of the term
person aggrieved in the Administrative Decisions (Judicial
Review) Act 1977 for the purposes of the application of that Actin
relation to:

(a) adecision made under this Act or the regulations; or

(b) afailureto make adecision under this Act or the regulations;
or

(c) conduct engaged in for the purpose of making a decision
under this Act or the regulations.

(2) Anindividual istaken to be a person aggrieved by the decision,
failure or conduct if:

(a) theindividua isan Australian citizen or ordinarily resident in
Australia or an external Territory; and

(b) at any timeinthe 2 yearsimmediately before the decision,
failure or conduct, the individual has engaged in a series of
activitiesin Australiaor an external Territory for protection
or conservation of, or research into, the environment.

(3) An organisation or association (whether incorporated or not) is
taken to be a person aggrieved by the decision, failure or conduct
if:

(a) the organisation or association isincorporated, or was
otherwise established, in Australia or an external Territory;
and

(b) at any timeinthe 2 yearsimmediately before the decision,
failure or conduct, the organisation or association has
engaged in a series of activitiesin Australia or an external
Territory for protection or conservation of, or research into,
the environment; and

(c) atthetime of the decision, failure or conduct, the objects or
purposes of the organisation or association included
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protection or conservation of, or research into, the
environment.

(4) A term (except person aggrieved) used in this section and in the
Administrative Decisions (Judicial Review) Act 1977 has the same
meaning in this section asit hasin that Act.

488 Applicationson behalf of unincorporated or ganisations

(1) A person acting on behalf of an unincorporated organisation that is
aperson aggrieved (for the purposes of the Administrative
Decisions (Judicial Review) Act 1977) by:

(a) adecision made under this Act or the regulations; or

(b) afailureto make adecision under this Act or the regulations;
or

(c) conduct engaged in for the purpose of making adecision
under this Act or the regulations;

may apply under that Act for areview of the decision, failure or
conduct.

(2) The Administrative Decisions (Judicial Review) Act 1977 applies
in relation to the person asif he or she were a person aggrieved.
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Division 17—Duty to provide accur ate infor mation

489 Providing false or misleading infor mation to obtain approval or
per mit

(1) A personisguilty of an offenceif:
(a) the person providesinformation in response to a requirement
or request under Part 7, 8, 9 or 13; and
(b) the person is reckless as to whether the information isfalse or
misleading in amateria particular.

Note: The fault element in paragraph (1)(b) can be demonstrated by proof of
knowledge. See subsection 5.4(4) of the Criminal Code.

(2) An offence against subsection (1) is punishable on conviction by:

(a) imprisonment for aterm not more than 2 years, afine not
more than 120 penalty units, or both, if it is proved the
person knew the information was false or misleading; or

(b) imprisonment for aterm not more than 1 year, afine not
more than 60 penalty units, or both, if it is proved the person
was reckless as to whether the information was false or
misleading.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

(2A) A personisquilty of an offenceif:
(a) the person providesinformation in response to a requirement
or reguest under Part 7, 8, 9 or 13; and
(b) the person is negligent as to whether the information isfalse
or misleading in amaterial particular.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2B) An offence against subsection (2A) is punishable on conviction by
afine not more than 30 penalty units.
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Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body
corporate up to 5 times the maximum amount the court could fine a
person under this subsection.

(3) Subsections (1) and (2A) do naot apply to arequirement to provide
information that isimposed by a condition attached to an
environmental authority.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3) of the Criminal Code.

490 Providing false or misleading information in responseto a
condition on an approval or permit

(1) A personisguilty of an offenceif:

(a) the person isthe holder of an environmental authority; and

(b) acondition attached to the environmental authority requires
the person to provide information; and

(c) the person provides information in response (or purportedly
in response) to the requirement; and

(d) the person isreckless as to whether the information isfalse or
misleading in a materia particular.

Note: The fault element in paragraph (1)(d) can be demonstrated by proof of
knowledge. See subsection 5.4(4) of the Criminal Code.

(2) The offenceis punishable on conviction by:

(a) imprisonment for aterm not more than 2 years, afine not
more than 120 penalty units, or both, if it is proved the
person knew the information was false or misleading; or

(b) imprisonment for aterm not more than 1 year, afine not
more than 60 penalty units, or both, if it is proved the person
was reckless as to whether the information was false or
misleading.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.
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491 Providing false or misleading information to authorised officer
etc.

(1) A personisquilty of an offenceif the person:
(a) providesinformation or a document to another person (the
recipient); and
(b) knowsthe recipientis:
(i) an authorised officer; or
(ii) the Minister; or
(iii) an employee or officer in the Department; or
(iv) acommissioner;
performing a duty or carrying out afunction under this Act or
the regulations; and
(c) knowstheinformation or document isfalse or misleading in
amaterial particular.

(2) The offenceis punishable on conviction by imprisonment for a
term not more than 1 year, afine not more than 60 penalty units, or
both.

Note: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body

corporate up to 5 times the maximum amount the court could fine a
person under this subsection.
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Division 18—L iability of executive officersfor
cor porations

493 Who is an executive officer of a body cor porate?
In this Act:

executive officer of abody corporate means a person, by whatever
name called and whether or not a director of the body, who is
concerned in, or takes part in, the management of the body.

494 Civil penaltiesfor executive officers of bodies cor porate

() If:
() abody corporate contravenes a provision of Part 3that isa
civil penalty provision or section 142; and

(b) an executive officer of the body knew that, or was reckless or
negligent as to whether, the contravention would occur; and

(c) the officer was in a position to influence the conduct of the
body in relation to the contravention; and

(d) the officer failed to take all reasonable steps to prevent the
contravention;

the officer contravenes this subsection.

(2) Subsection (1) isacivil penalty provision. Under section 481, the
Federal Court may order a person contravening subsection (1) to
pay a pecuniary penalty not more than the pecuniary penalty the
Court could order an individual to pay for contravening the civil
penalty provision contravened by the body corporate.

495 Criminal liability of executive officers of bodies corporate

() If:
(@) abody corporate contravenes.

(i) section 489 (Providing false or misleading information
to obtain approval or permit); or
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(i) section 490 (Providing false or misleading information
in response to a condition on an approval or permit); or
(iii) section 491 (Providing false or misleading information
to authorised officer etc.); and
(b) an executive officer of the body knew that, or was reckless or
negligent as to whether, the contravention would occur; and
(c) the officer wasin a position to influence the conduct of the
body in relation to the contravention; and
(d) the officer failed to take all reasonable steps to prevent the
contravention;
the officer is guilty of an offence punishable on conviction by
imprisonment for aterm not exceeding 2 years.

Note 1: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Subsection 4B(2) of the Crimes Act 1914 |ets a court that convicts an
individual of an offence impose afine instead of, or aswell as,
imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

(2) If:
() abody corporate contravenes:
(i) section 15A (Offencesrelating to declared World
Heritage properties); or
(i) section 17B (Offences relating to declared Ramsar
wetlands); or
(i) section 18A (Offences relating to threatened species
etc.); or
(iv) section 20A (Offences relating to listed migratory
Species); or
(v) section 22A (Offences relating to nuclear actions); or
(vi) section 24A (Offences relating to marine areas); or
(vii) section 27A (Offences relating to Commonwealth land);
or
(viii) section 142A (Offence of breaching conditions on
approval); and
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(b) an executive officer of the body was reckless as to whether
the contravention would occur; and

(c) the officer was in a position to influence the conduct of the
body in relation to the contravention; and

(d) the officer failed to take all reasonable steps to prevent the
contravention;

the officer is guilty of an offence.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(3) An offence against subsection (2) is punishable on conviction by
imprisonment for aterm not exceeding the term specified in the
provision contravened by the body corporate.

Note: Subsection 4B(2) of the Crimes Act 1914 lets a court that convicts an
individual of an offence impose afine instead of, or aswell as,

imprisonment. The maximum fine (in penalty units) the court can
impose is 5 times the maximum term of imprisonment (in months).

496 Did an executive officer takereasonable stepsto prevent
contravention?

(1) For the purposes of sections 494 and 495, in determining whether
an executive officer of abody corporate failed to take all
reasonable steps to prevent the contravention, a court isto have
regard to:

(a) what action (if any) the officer took directed towards
ensuring the following (to the extent that the action is
relevant to the contravention):

(i) that the body arranges regular professional assessments
of the body’ s compliance with this Act and the
regulations;

(i) that the body implements any appropriate
recommendations arising from such an assessment;

(iii) that the body has an appropriate system established for
managing the effects of the body’s activities on the
environment;

(iv) that the body’s employees, agents and contractors have
areasonable knowledge and understanding of the
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reguirements to comply with this Act and the
regulations, in so far as those requirements affect the
employees, agents or contractors concerned; and
(b) what action (if any) the officer took when he or she became
aware that the body was contravening:
(i) thisAct; or
(ii) theregulations; or
(iii) if the body contravened Part 3 or section 142 or 142A—
any environmental management plan that was prepared
by the body, and approved by the Minister, as required
by a condition attached to an approval under Part 9 for
the purposes of a provision of Part 3 of the body’s
taking of an action.

(2) This section does not, by implication, limit the generality of
sections 494 and 495.
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Division 19—I nfringement notices

497 Infringement notices

(1) The regulations may make provision enabling a person who is
alleged to have committed an offence against the regulations to pay
a penalty to the Commonwealth as an alternative to prosecution.

(2) The penalty must equal one-fifth of the maximum fine that a court
could impose on the person as a penalty for that offence.
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Division 20—Publicising contraventions

498 Minister may publicise contraventions of thisAct or the
regulations

(1) The Minister may publicise, in any way he or she thinks
appropriate, a contravention of this Act or the regulations for
which a person has been convicted or ordered to pay a pecuniary
penalty.

(2) ThisDivision does not:
(@) limit the Minister’'s powersto publicise a contravention of
this Act or the regulations; or
(b) prevent anyone else from publicising a contravention of this
Act or the regulations; or
(c) affect any obligation (however imposed) on anyone to
publicise a contravention of this Act or the regulations.
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Division 21—I mmunity of officers

498A Immunity of officersand assistants

(1) Anauthorised officer or ranger is not liable to any proceedings
relating to an act done, or omitted to be done, in good faith in the
exercise or purported exercise of any power conferred on the
officer or ranger by this Part or regulations made for the purposes
of this Part or Division 5 of Part 15.

(2) A person requested by an authorised officer or ranger to assist the
officer or ranger in the exercise or purported exercise of any power
conferred on the officer or ranger by this Part, or by regulations
made for the purposes of this Part or Division 5 of Part 15, is not
liable to any proceedings relating to an act done, or omitted to be
done, in good faith for the purpose of assisting the officer or
ranger.
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Part 18—Remedying environmental damage

499 Commonwealth powersto remedy environmental damage

(1) Thissection appliesif the Minister suspects that an act or omission
constitutes a contravention of this Act or the regulations (whether
or not the act or omission is an offence against this Act or the
regulations).

(2) On behalf of the Commonwealth, the Minister may cause to be
taken such steps as he or she thinks proper:
(a) torepair or remove any condition that arises from the act or
omission and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(b) to mitigate any damage that arises from the act or omission
and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(c) to prevent any damage that islikely to arise from the act or
omission and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision.

(3) If:
(a) aperson provided false or misleading information in
contravention of section 489; and
(b) asaresult of the contravention the Minister granted an
environmental authority to a person, or set conditions relating
to the environmental authority, unaware of the certainty or
likelihood of the action covered by the authority:

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 471



Chapter 6 Administration
Part 18 Remedying environmental damage

Section 500

(i) resulting in damage to the environment or to a matter
protected by a provision of Part 3; or

(i) giving riseto a condition relating to the environment or
to amatter protected by a provision of Part 3; and
(c) the action results in damage to the environment or givesrise
to a condition relating to the environment;
then, for the purposes of this section and section 500, the damage
or condition is taken to arise from the provision of false or
misleading information in contravention of section 489.

(4) This section does not affect the exercise by the Commonwealth or
the Minister of powers under another provision of this Act or under
any other law.

500 Liability for lossor damage caused by contravention

(1) A person (the wrongdoer) who contravenes this Act or the
regulationsisliable to pay to another person (the affected party)
who suffersloss or damage arising from the contravention an
amount equal to the other person’sloss or damage.

(2) Without limiting the amount payable under subsection (1), the loss
or damage a person suffers from a contravention of this Act or the
regulations includes the expenses and liabilities (if any) reasonably
incurred by the affected party to:

(a) repair or remove any condition that arises from the act or
omission constituting the contravention and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(b) mitigate any damage that arises from the act or omission
constituting the contravention and relates to:
(i) the environment; or
(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision; or
(c) prevent any damage likely to arise from the act or omission
constituting the contravention and relates to:
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(i) the environment; or

(ii) if the contravention was of a provision of Part 3—the
matter protected by the provision.
Note: This makes the person who contravenes the Act liable to pay the

Commonwealth the expenses reasonably incurred in taking steps
under section 499 in relation to the contravention.

(3) Anamount payable under subsection (1) is adebt due to the
affected party, recoverable in a court of competent jurisdiction.

(4) If 2 or more persons are liable under subsection (1) to pay an
amount in respect of the same loss or damage, those persons are
jointly and severaly liable to pay the sum.

(5) A finding by acourt in criminal proceedings or civil proceedings
that the wrongdoer contravened this Act or the regulationsis
admissible as evidence of that fact in proceedings to recover an
amount payable under subsection (1).

(6) Thissection applies:
(&) whether or not the contravention was an offence; and

(b) whether or not the provision contravened is acivil penalty
provision.

(7) This section does not apply to adecision (or afailureto make a
decision or conduct for the purposes of making a decision)
purportedly under this Act or the regulations that contravenes this
Act or the regulations.

501 Other powersnot affected

This Division does not affect any other powers or rights under this
Act, the regulations or any other law.
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Part 19—Organisations

Division 1—Establishment and functions of the Threatened
Species Scientific Committee

502 Establishment
(1) The Threatened Species Scientific Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

503 Functions of the Committee

The functions of the Committee are:

(a) toadvisethe Minister in accordance with Division 5 of Part
13 in relation to the making of recovery plans and threat
abatement plans; and

(b) to advise the Minister (on the Minister’ s request or on the
Committee’ sinitiative) on the amendment and updating of
the lists established under Part 13; and

(c) toadvisethe Minister, at his or her request, on matters
relating to the administration of this Act; and

(d) to givethe Minister such other advice asis provided for in
this Act; and

(e) to perform such other functions as are conferred on the
Committee by this Act.
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Establishment and functions of the Biological Diversity Advisory Committee Division
2

Section 504

Division 2—Establishment and functions of the Biological
Diversity Advisory Committee

504 Establishment
(1) TheBiological Diversity Advisory Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

(4) The Minister must ensure that the membership includes members
who are appointed to represent the following:

(a) the body known asthe Australian and New Zealand
Environment and Conservation Council;

(b) conservation organisations that are not authorities of the
Commonwealth or of any State or Territory;

(c) the scientific community (including both that part of the
scientific community concerned with marine species and that
part of the scientific community concerned with terrestrial
species);

(d) therural community;

(e) the business community;

(ea) indigenous peoples,

(f) the Commonwealth.

(5) The Minister must ensure that, as far as practicable, each one of at
least 5 members:
(a) possess scientific qualifications that the Minister thinks
relevant to the performance of the Committee’ s functions;
and

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 475



Chapter 6 Administration

Part 19 Organisations

Division 2 Establishment and functions of the Biological Diversity Advisory
Committee

Section 505

(b) isappointed to represent the scientific community and is not
appointed to represent any of the other bodies, groups of
bodies or communities referred to in subsection (4).

(6) The Minister must ensure that a majority of the members are not
persons employed by the Commonwealth or Commonwealth
agencies.

505 Functions of the Committee

The functions of the Committee are:

(a) toadvisethe Minister, at his or her request, on matters
relating to the conservation and ecologically sustainable use
of biological diversity; and

(b) to perform such other functions as are conferred on the
Committee by this Act or the regulations.
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Division 2A—Indigenous Advisory Committee

505A Establishment
(1) TheIndigenous Advisory Committee is established.

(2) The Minister isto determine in writing the composition of the
Committee, including the qualifications of its members.

(3) The Minister isto appoint the members of the Committee on a
part-time basis, and must appoint one of the members to chair the
Committee.

505B Functions of the Committee

(1) Thefunction of the Committee is to advise the Minister on the
operation of the Act, taking into account the significance of
indigenous peoples’ knowledge of the management of land and the
conservation and sustainable use of biodiversity.

(2) The Minister may give the Committee written guidelines about its
function.
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Division 3—Members and procedures of Committees

506 Application

This Division applies to the following Committees:
() the Threatened Species Scientific Committee;
(b) the Biological Diversity Advisory Committee;
(c) theIndigenous Advisory Committee.

507 Termsand conditions

Term of office

(1) A member of a Committee holds office for the period specified in
the instrument of appointment. The period must not exceed 5 years.
Note: Section 509 sets out the circumstances in which a member’s

appointment may be (or must be) terminated.

Resignation

(2) A member of aCommittee may resign his or her appointment by
giving the Minister awritten resignation.

Other terms and conditions

(3) A member of a Committee holds office on the terms and conditions
(if any) that are determined by the Minister in relation to matters
not covered by this Act or the regulations.

508 Remuneration

(1) A member of aCommitteeisto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
that remuneration by the Tribunal isin operation, the member isto
be paid the remuneration that is prescribed.

478 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Administration Chapter 6
Organisations Part 19
Members and procedures of Committees Division 3

Section 509

)

©)

A member of a Committee isto be paid the allowances that are
prescribed.

This section has effect subject to the Remuneration Tribunal Act
1973.

509 Termination of appointments of Committee members

(1)

)

©)

(4)

©)

Termination when person stops being qualified for appointment

The appointment of a person to a position of member of a
Committee is terminated when the person ceases to be qualified for
appointment to the position.

Termination for misbehaviour or incapacity

The Minister may terminate the appointment of a member of a
Committee for misbehaviour or physical or mental incapacity.

Termination for failure to attend Committee meetings

The Minister may terminate the appointment of a member of a
Committee if the member is absent, except on leave of absence,
from 3 consecutive meetings of the Committee of which the
member has had notice.

Termination for engaging in conflicting work

The Minister may terminate the appointment of a member of a
Committee if the member engages in paid employment that, in the
Minister’s opinion, conflicts or could conflict with the proper
performance of the duties of the member.

Termination for failure to disclose interests

The Minister must terminate the appointment of a member of a
Committee if:

() the member does not comply with any requirements
prescribed by the regulations to disclose an interest the
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member has in a matter being considered or about to be
considered by the Committee; and

(b) the member does not have a reasonable excuse for not
complying.

Termination for bankruptcy or insolvency

(6) The Minister may terminate the appointment of a member of a
Committee if the member:

(@) becomes bankrupt; or

(b) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(c) compoundswith hisor her creditors; or

(d) makes an assignment of his or her remuneration for the
benefit of hisor her creditors.

510 Procedureof a Committee

(1) Theregulations may provide for:
(8) mattersrelating to the operation of a Committee, including:
(i) proceduresfor convening meetings of the Committee;
and
(ii) procedures for determining who isto preside at a
meeting of the Committee; and
(iii) determining who may attend a meeting of the
Committee; and
(iv) the constitution of a quorum for a meeting of the
Committee; and
(v) procedures relating to amember’ sinterest in matters
being dealt with by the Committee; and
(vi) theway inwhich matters are to be resolved by the
Committee; and
(b) the appointment and rights of a deputy of amember of a
Committee.
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(2) Theregulations may allow a Committee to determine a matter
relating to the operation of the Committee for which the
regulations may provide.

(3) If there are no regulationsin force, a Committee may operate in the
way it determines.
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Division 4—Advisory committees

511 Minister may establish advisory committees

(1) The Minister may by written instrument establish an advisory
committee to advise the Minister on specified matters relating to
the administration of this Act.

(2) However, the Minister must not specify that an advisory committee
isto advise the Minister on the management of ajointly managed
reserve.

(3) The Minister isto determine in writing the composition of an
advisory committee, including qualifications of its members.

512 Appointments

(1) The Minister may appoint a person on a part-time basisto be a
member of an advisory committee.

(2) The Minister must appoint one of the membersto chair the
committee.

513 Members of advisory committees

The regulations may provide for the terms and conditions
applicable to members of an advisory committee, including terms
and conditions relating to:

(@) term of office; and

(b) remuneration; and

(c) alowances; and

(d) leave of absence; and

(e) disclosure of interests; and
(f) termination of membership.
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514 Committee procedure

(1) An advisory committee may operate in the way it determines,
subject to any regulations.

(2) Theregulations may provide for the operation and procedures of an
advisory committee. The regulations may allow a committee to
determine its own procedure on any matter.
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Division 5—Director of National Parks

Subdivision A—Establishment, functions and powers

514A Continuation

The corporation sole that existed under section 15 of the National

Parks and Wildlife Conservation Act 1975 immediately before the

commencement of this Act continues in existence as the Director

of National Parks.

Note: Subject to section 514U, the Commonwealth Authorities and
Companies Act 1997 applies to the Director. That Act deals with

matters relating to Commonwealth authorities, including reporting and
accountability, banking and investment, and conduct of officers.

514B Functions

(1) Thefunctions of the Director are:

(a) to administer, manage and control Commonwealth reserves
and conservation zones; and

(b) to protect, conserve and manage biodiversity and heritage in
Commonwealth reserves and conservation zones; and

(c) to co-operate with any country in mattersrelating to the
establishment and management of national parks and nature
reservesin that country; and

(d) to provide, and assist in the provision of, training in the
knowledge and skills relevant to the establishment and
management of national parks and nature reserves; and

(e) to carry out alone or in co-operation with other institutions
and persons, and to arrange for any other institution or person
to carry out, research and investigations relevant to the
establishment and management of Commonwealth reserves,
and

(f) to make recommendations to the Minister in relation to the
establishment and management of Commonwealth reserves,
and
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(g) to administer the Australian National Parks Fund; and

(h) any other functions conferred on the Director under any other
Act; and

(i) todo anything incidental or conducive to the performance of
any of the functions mentioned in paragraphs (a) to (h)
(inclusive).

Note: Section 514D sets out requirements relating to the performance of the
Director’s functions.

(2) The Director may perform any of the Director’s functionsin
co-operation with a State, a self-governing Territory, an agency of
a State or self-governing Territory or a Commonwealth agency.

514C Powers

(1) The Director has power to do al things necessary or convenient to
be done for or in connection with the performance of the Director’s

functions.

(2) The Director’s powers include, but are not limited to, the following
powers:

(a) to enter into contracts; and

(b) to erect buildings and structures and carry on works; and

(c) to occupy, use and control any land or building owned or
held under lease by the Commonwealth and made available
for the purposes of the Director; and

(d) to acquire, hold and dispose of real or personal property; and

(e) despite section 514D, obtain goods or services on credit from
any person by the use of acredit card; and

() to accept gifts, devises and bequests made to the Director
whether on trust or otherwise, and to act as trustee of moneys
or other property vested in the Director upon trust.

Note: Section 514D sets out limits on the Director’ s powers.
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514D Requirementsrelating to functions and powers
Ministerial directions

(1) The Director must perform the Director’ s functions and exercise
the Director’ s powers in accordance with any directions given by
the Minister, unless this Act provides otherwise.

Consultation

(2) The Director must consult and have regard to the views of the
following personsin relation to the performance of the Director’s
functions and the exercise of the Director’s powersin relation to a
Commonwealth reserve or conservation zone:

(@) if thereserve or zoneiswholly or partly in a State or
self-governing Territory—the agency (if any) of the State or
Territory responsible for managing national parks established
under the law of the State or Territory;

(b) if the reserve or zone iswholly or partly in an areafor which
an Aboriginal Land Council has been established under the
Aboriginal Land Rights (Northern Territory) Act 1976—the
Chairperson of the Council;

(c) if thereserveis Booderee National Park—the Chairperson of
the Wreck Bay Aboriginal Community Council.

Australian National Botanic Gardensin Jervis Bay Territory

(3) The Director must consult and have regard to the views of the
Chairperson of the Wreck Bay Aboriginal Community Council in
relation to the performance of the Director’s functions and the
exercise of the Director’s powersin relation to the part of the
Commonwealth reserve known as the Australian National Botanic
Gardensthat isin the Jervis Bay Territory.

Trust property

(4) The Director must deal with any money or property vested in the
Director on trust in accordance with the powers and duties of the
Director as trustee, despite the other provisions of this Act.
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Limits on contracts and leases

(5) The Director must not:

() enter into a contract involving the payment or receipt of an
amount more than:

(i) $250,000; or
(ii) if the regulations prescribe a greater amount—that
greater amount; or

(b) takeland (except indigenous peopl€e s land) on lease for more
than 10 years,

without the Minister’s approval.

No borrowing

(6) The Director must not borrow money in the performance of the
Director’ s functions.

Subdivision B—Constitution of Director of National Parks

514E Constitution

(1) The Director:
() isabody corporate with perpetual succession; and
(b) must have a seal; and
(c) may sue and be sued in its corporate name.

(2) All courts, judges and persons acting judicially must:

(a) takejudicial notice of the imprint of the seal of the Director
appearing on a document; and

(b) presume that the document was duly sealed.

514F Appointment

(1) A person isto be appointed as the Director by the
Governor-General by written instrument.

(2) Beforethe Governor-General appoints a person as the Director, the
Minister must be satisfied that the person has qualifications and
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experience in connection with national parks or the conservation
and management of biodiversity that make the person suitable for
the appointment.

(3) The appointment is on afull-time basis. However, a person
appointed as the Director may also hold an office or be employed
in the Australian Public Service on a part-time basis, subject to this
Division.

514G Acting appointments

(1) The Minister may appoint a person to act as the Director:
(a) during avacancy in the office of Director; or
(b) during any period, or during al periods, when the person
appointed as the Director is absent from duty or from
Audtralia, or is, for any reason, temporarily unable to perform
the duties of the office.

(2) A person acting as the Director is taken to constitute the
corporation mentioned in section 514A while the person is acting.

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

Subdivision C—Terms and conditions of appointment

514H Term of office

The person appointed as the Director holds office for the period
specified in the instrument of appointment. The period must not
exceed 7 years.
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514) Remuneration

(1) The person appointed as the Director is to be paid the remuneration
that is determined by the Remuneration Tribunal. If no
determination of that remuneration by the Tribunal isin operation,
the person isto be paid the remuneration that is prescribed.

(2) The personisto be paid the allowances that are prescribed by the
regulations.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

514K Outside employment

The person appointed as the Director must not engage in paid
employment outside the duties of the Director’ s office without the
Minister’s approval.

5141 Disclosur e of interests

If the person appointed as the Director has a material personal
interest in amatter that he or she is considering or is about to
consider as the Director, the person must give written notice of the
interest to the Minister.

514M L eave of absence

(1) Subject to section 87E of the Public Service Act 1922, the person
appointed as the Director has the recreation leave entitlements that
are determined by the Remuneration Tribunal.

(2) The Minister may grant the person appointed as the Director leave
of absence, other than recreation leave, on the terms and conditions
as to remuneration or otherwise that the Minister determines.

514N Resignation

The person appointed as the Director may resign his or her
appointment by giving the Governor-General awritten resignation.
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514P Termination

(1) The Governor-General may terminate the appointment of a person
as the Director for misbehaviour or physical or mental incapacity.

(2) The Governor-General may terminate the appointment of a person
asthe Director if:

(a) the person:
(i) becomes bankrupt; or

(if) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iif) compounds with his or her creditors; or

(iv) makes an assignment of his or her remuneration for the
benefit of hisor her creditors; or

(b) the person is absent, except on leave of absence, for 14
consecutive days or for 28 daysin any 12 months; or

(c) the person engages, except with the Minister’s approval, in
paid employment outside the duties of the office of Director;
or

(d) the person fails, without reasonable excuse, to comply with
section 514L.

514Q Other termsand conditions

The person appointed as the Director holds office on the terms and
conditions (if any) in relation to matters not covered by this Act
that are determined by the Governor-General.

Subdivison D—Australian National Parks Fund

514R Australian National Parks Fund

The fund established by section 45 of the National Parks and
Wildlife Conservation Act 1975 continues in existence as the
Australian National Parks Fund, vested in the Director.
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514S Paymentsto Australian National Parks Fund

The following amounts are to be paid into the Australian National
Parks Fund:

(a) any money appropriated by the Parliament for the purposes
of the Department and allocated by the Secretary for the
management of Commonwealth reserves or conservation
Zones,

(b) the proceeds of the sale of any property acquired out of
money standing to the credit of the Fund;

(c) any amounts paid to the Director in respect of |eases,
licences, permits and other authorities granted by the
Director in relation to Commonwealth reserves or
conservation zones,

(d) any other amount paid by a person to the Director if:

(i) payment of the amount into the Fund would be
consistent with the purposes for which the amount was
paid; and

(ii) the Minister administering the Commonwealth
Authorities and Companies Act 1997 considers it
appropriate that the amount should be paid into the
Fund;

(e) any charges paid under section 356A or section 390F;

(f) any other money received by the Director in the performance
of hisor her functions.

514T Application of money

(1) The money of the Australian National Parks Fund may be applied
only:

(a) in payment or discharge of the costs, expenses and other
obligations incurred by the Director in the performance of the
Director’s functions; and

(b) in payment of any remuneration, allowances and
compensation payable under this Division or Division 4 of
Part 15.
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(2) Subsection (1) does not prevent investment of surplus money of the
Fund under section 18 of the Commonwealth Authorities and
Companies Act 1997.

Subdivision E—Accountability

514U Modification of the Commonwealth Authorities and Companies
Act 1997

(1) Sections 514A and 514E provide that the Director is a corporation.
The Commonwealth Authorities and Companies Act 1997 applies
(subject to subsections (2) and (3)) in relation to the corporation as
if the person holding, or performing the duties of, the office of
Director were a director of the corporation for the purposes of that
Act.

(2) Section 21 of the Commonwealth Authorities and Companies Act
1997 does not apply in relation to the Director.

(3) To avoid doubt, the Commonwealth Authorities and Companies
Act 1997 appliesto the Australian National Parks Fund as though
the Fund were money of the Director.

514V Extra mattersto beincluded in annual report

The annual report prepared by the Director under section 9 of the
Commonwealth Authorities and Companies Act 1997 must also
include particulars of any directions given by the Minister under
subsection 514D(1) of this Act during the year to which the report
relates.

Subdivision F—M iscellaneous

514W Exemption from taxation

The income of the Australian National Parks Fund and the property
and transactions of the Director are not subject to taxation under a
law of the Commonwealth or of a State or Territory.
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514X Changesin office of Director

An authority given, or a delegation or appointment made, by a
person for the time being holding or acting in the office of Director
continues in force despite the person ceasing to hold or act in that
office, but may be revoked by a person later holding or acting in
that office.
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Part 20—Delegation

515 Delegation

(1) The Minister may, by signed instrument, delegate all or any of his
or her powers or functions under this Act to an officer or employee
in the Department. The delegate is, in the exercise or performance
of adelegated power or function, subject to the directions of the
Minister.

(2) The Secretary may, by signed instrument, delegate all or any of his
or her powers or functions under this Act to an officer or employee
in the Department. The delegate is, in the exercise or performance
of adelegated power or function, subject to the directions of the
Secretary.

(3) The Director may, by sealed instrument, delegate all or any of the
Director’ s powers or functions under this Act to a person. The
delegateis, in the exercise of a delegated power or function,
subject to the directions of the Director.
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Part 21—Reporting

Division 1—Annual reports

516 Annual report on operation of Act

(1) The Secretary must, as soon as practicable after 30 June in each

)

year, prepare and give to the Minister areport on the operation of
this Act (except Divisions 4 and 5 of Part 15 and Division 5 of Part
19) for the 12 months ending on that 30 June.

Notel:  Other provisions of this Act require the report to include certain
matters.

Note 2: Section 34C of the Acts Interpretation Act 1901 sets out rules about
the time within which annual reports must be given to the Minister.

The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the day on which he or she receives the report.

516A Annual reportsto deal with environmental matters

(D

)

Departmental annual reports

The Secretary of a Department under the Public Service Act 1922
must ensure that a report under section 25 of that Act complies
with subsection (6).

Parliamentary Department annual reports

The relevant Presiding Officer in relation to a Parliamentary
Department (as defined in section 9B of the Public Service Act
1922) must ensure that a report under that section complies with
subsection (6).
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Annual reports of Commonwealth authorities

(3) Thedirectors of a Commonwealth authority (as defined in the
Commonwealth Authorities and Companies Act 1997) must ensure
that an annual report relating to the authority prepared under that
Act complies with subsection (6).

Annual reports of Commonwealth companies

(4) A Commonwealth company (as defined in the Commonwealth
Authorities and Companies Act 1997) that is a Commonwealth
agency must ensure that the documents given to the responsible
Minister (as defined in that Act) under section 36 of that Act
include a report complying with subsection (6).

Annual reports of other Commonwealth agencies

(5) A Commonwesalth agency that is:
(a) established by or under alaw of the Commonwealth; and
(b) required by law to give the Minister responsible for it an
annual report; and
(c) not described in subsection (3) or (4);
must ensure that the annual report complies with subsection (6).

Content of report

(6) A report described in subsection (1), (2), (3), (4) or (5) relating to a
body or person (the reporter) for a period must:

(a) include areport on how the actions of, and the administration
(if any) of legidation by, the reporter during the period
accorded with the principles of ecologically sustainable
development; and

(b) identify how the outcomes (if any) specified for the reporter
in an Appropriations Act relating to the period contribute to
ecologically sustainable devel opment; and

(c) document the effect of the reporter’ s actions on the
environment; and
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(d) identify any measures the reporter is taking to minimise the
impact of actions by the reporter on the environment; and

(e) identify the mechanisms (if any) for reviewing and increasing
the effectiveness of those measures.

Note: The Auditor-General Act 1997 lets the Auditor-General audit a
reporter’s compliance with these requirements.
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Division 2—State of the environment reports

516B State of the environment reports

(1) The Minister must cause areport on the environment in the
Australian jurisdiction to be prepared in accordance with the
regulations (if any) every 5 years. Thefirst report must be prepared
by 31 December 2001.

(2) Thereport must deal with the matters prescribed by the
regulations.

(3) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the day on which he or she receives the report.
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Chapter 7—M iscellaneous

Part 22—M isceallaneous

517 Determinations of species

(1) The Minister may, by instrument in writing, determine that a
distinct population of biological entitiesis a species for the
purposes of this Act.

(2) A determination is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

518 Non-compliance with timelimits

(1) Anything done by the Commonwealth, the Minister or the
Secretary under this Act or the regulationsis not invalid merely
because it was not done within the period required by this Act or
the regulations.

(2) If, during afinancial year, one or more things required to be done
under this Act or the regulations were not done within the period
required by this Act or the regulations, the Minister must:

(a) causeto be prepared a statement setting out the reasons why
each of those things was not done within the period required
by this Act or the regulations; and

(b) cause acopy of the statement to be laid before each House of
the Parliament as soon as practicable after the end of the
financia year.

(3) Subsection (1) does not reduce or remove an obligation under this
Act or the regulations to do a thing within a particular period.
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519 Compensation for acquisition of property

When compensation is necessary

(1) If, apart from this section, the operation of this Act would result in
an acquisition of property from a person that would be invalid
because of paragraph 51(xxxi) of the Constitution (which deals
with acquisition of property on just terms) the Commonwealth
must pay the person a reasonable amount of compensation.

Definition
(2) InthisAct:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

Court can decide amount of compensation

(3) If the Commonwealth and the person do not agree on the amount
of compensation to be paid, the person may apply to the Federal
Court for the recovery from the Commonwealth of areasonable
amount of compensation fixed by the Court.

Other compensation to be taken into account

@ In ng compensation payable by the Commonwealth, the
Court must take into account any other compensation or remedy
arising out of the same event or situation.

520 Regulations

(1) The Governor-General may make regulations prescribing all
meatters:

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

(2) Theregulations may prescribe penalties for offences against the
regulations. A penalty must not be more than 50 penalty units.
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(3) Regulations may be made for and in relation to giving effect to any
of the following agreements:

(a) the Apia Convention;

(b) the Convention for the Protection of the Natural Resources
and Environment of the South Pacific (the SPREP
Convention) signed at Noumea on 24 November 1986;

(c) the Bonn Convention;

(d) CAMBA;

(e) JAMBA;

(f) an agreement between the Commonwealth and one or more
other countries relating to whales;

(g) the World Heritage Convention;

(h) the Ramsar Convention;

(i) the Biodiversity Convention;

() CITES,

(k) the Framework Convention on Climate Change done at Rio
de Janeiro on 5 June 1992,

(4) Regulations made in relation to an agreement that has not entered
into force for Australia are not to come into operation on a day
earlier than the day on which the agreement enters into force for
Australia

(5) Subsection (3) does not limit subsection (1).

521 Feesand charges must not be taxes

A fee or charge provided for by or under this Act, and whether
prescribed by the regulations or not, must be reasonably related to
the expenses incurred or to be incurred by the Commonwealth in
relation to the matters to which the fee or charge relates and must
not be such as to amount to taxation.

522 Financial assistance etc. to be paid out of appropriated money

Payment of amounts of financial assistance under this Act, and of
any amounts that the Commonwealth is required to pay to a person
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under this Act or an agreement made under this Act, are to be made
out of money appropriated by the Parliament for the purpose.

522A Review of operation of Act

(1) The Minister must cause independent reviews to be undertaken by
aperson or body of:
(a) the operation of this Act; and
(b) the extent to which the objects of this Act have been
achieved.

(2) Thefirst review must be undertaken within 10 years of the
commencement of this Act. Later reviews must be undertaken at
intervals of not more than 10 years.

(3) The person or body undertaking a review must give areport of the
review to the Minister.

(4) The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the Minister receivesit.

522B ThisAct doesnot apply to certain actionswith prior approval

(1) ThisAct does not apply to an action that:
(a) consists of ause of land, sea or seabed; and
(b) was specifically authorised under alaw of the
Commonwealth, a State or a self-governing Territory before
the commencement of this Act.

(2) However, this Act does apply to an action described in subsection
() if, immediately before the commencement of this Act, afurther
authorisation (however described) under alaw of the
Commonwealth, a State or a self-governing Territory was
necessary to allow the action to be taken lawfully.
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Chapter 8—Definitions
Part 23—Definitions

Division 1—Some definitionsrelating to particular topics
Subdivision A—Actions

523 Actions

(1) Subject to this Subdivision, action includes:
(a) aproject; and
(b) adevelopment; and
(c) anundertaking; and
(d) an activity or series of activities; and
(e) an dteration of any of the things mentioned in paragraph (a),
(b), (c) or (d).

(2) However, alawful continuation of a use of land, sea or seabed that
was occurring immediately before the commencement of this Act
isnot an action. For this purpose, an enlargement, expansion or
intensification of use is not a continuation of ause.

524 Thingsthat arenot actions

(1) Thissection appliesto adecision by each of the following kinds of
person (government body):

(&) the Commonwealth;

(b) aCommonwealth agency;

(c) aState;

(d) aself-governing Territory;

(e) an agency of a State or self-governing Territory;

(f) an authority established by alaw applying in a Territory that
is not a self-governing Territory.

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 503



Chapter 8 Definitions
Part 23 Definitions
Division 1 Some definitions relating to particular topics

Section 524A

(2) A decision by agovernment body to grant a governmental
authorisation (however described) for another person to take an
action is not an action.

(3) To avoid doubt, a decision by the Commonwealth or a
Commonwealth agency to grant a governmental authorisation
under one of the following Actsis not an action:

(@) the Customs Act 1901;
(b) the Export Control Act 1982;
(c) the Export Finance and Insurance Corporation Act 1991;
(d) the Fisheries Management Act 1991,
(e) the Foreign Acquisitions and Takeovers Act 1975;
(f) the Petroleum (Submerged Lands) Act 1967;
(9) the Quarantine Act 1908;
(h) the Trade Practices Act 1974.
This subsection does not limit this section.

524A Provision of grant fundingisnot an action

Provision of funding by way of a grant by one of the following is
not an action:

(@ the Commonwealth;

(b) aCommonwealth agency;

(c) aState;

(d) aself-governing Territory;

(e) anagency of a State or self-governing Territory;

(f) anauthority established by alaw applying in a Territory that
is not a self-governing Territory.

524B Significant impact of actions

In determining for the purposes of this Act whether an impact that
an action has, will have or islikely to haveis significant, the
matters (if any) prescribed by the regulations must be taken into
account.
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Subdivison B—Areas

525 Commonwealth areas

What is a Commonwealth area?

(1) Each of the following, and any part of it, isa Commonwealth area:

(@) land owned by the Commonwealth or a Commonwealth
agency (including land owned in Norfolk Island) and
airspace over the land;

(b) an areaof land held under |ease by the Commonwealth or a
Commonwealth agency (including an area held under lease in
Norfolk Island) and airspace over the land,;

(c) landin:
(i) anexterna Territory (except Norfolk Island); or
(ii) the Jervis Bay Territory;
and airspace over the land;
(d) the coastal seaof Australiaor an external Territory;

(e) the continental shelf, and the waters and airspace over the
continental shelf;

(f) the waters of the exclusive economic zone, the seabed under
those waters and the airspace above those waters,

(g) any other area of land, sea or seabed that isincluded in a
Commonwealth reserve.

Territory Land in ACT is not a Commonwealth area

(2) Despite paragraph (1)(a), an area of land that is Territory Land,
within the meaning of the Australian Capital Territory (Planning
and Land Management) Act 1988 is not a Commonwealth area
merely because of that paragraph, unlessit is held under lease by
the Commonwealth or a Commonwealth agency.

Coastal waters of Sates and NT are not Commonwealth areas

(3) Despite paragraphs (1)(d), (e) and (f), none of the following areas
(or parts of them) are Commonwealth areas:

Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999 505



Chapter 8 Definitions
Part 23 Definitions
Division 1 Some definitions relating to particular topics

Section 526

(a) the seabed vested in a State under section 4 of the Coastal
Waters (Sate Title) Act 1980; and

(b) the seabed vested in the Northern Territory under section 4 of
the Coastal Waters (Northern Territory Title) Act 1980; and

(c) the subsoil under the seabed described in paragraph (a) or
(b); and

(d) any water and airspace over seabed described in paragraph
(@) or (b).

Subdivision C—Entities

526 Subsidiaries of bodies corporate

The question whether abody corporate is a subsidiary of abody or
company isto be determined in the same way as the question
whether abody corporate is a subsidiary of another body corporate
is determined for the purposes of the Corporations Law.

Subdivision D—Criminal law

527 Convictions

A reference in this Act to a conviction of a person of an offence
includes areference to making an order under section 19B of the
Crimes Act 1914 in relation to the person in respect of the offence.

506 Environment Protection and Biodiversity Conservation Act 1999  No. 91, 1999



Definitions Chapter 8
Definitions Part 23
General list of definitions Division 2

Section 528

Division 2—General list of definitions

528 Definitions
In this Act, unless the contrary intention appears.

accredited management plan has the meaning given by subsection
33(2).

acquisition of property has the meaning given by subsection
519(2).

action has the meaning given by Subdivision A of Division 1 of
Part 23.

agency of a State or self-governing Territory means.
(@) aMinister of the State or Territory; or
(b) abody corporate established for a public purpose by alaw of
the State or Territory; or
(c) abody corporate established by:
(i) the Governor of the State; or
(i) if the Territory isthe Australian Capital Territory—the
Governor-Genera acting in relation to the Australian
Capital Territory; or
(iii) if the Territory isthe Northern Territory or Norfolk
Island—the Administrator of the Territory; or
(iv) aMinister of the State or Territory;
otherwise than by or under alaw of the Territory; or
(d) acompany in which the whole of the shares or stock, or
shares or stock carrying more than one-half of the voting
power, is or are owned by or on behalf of the State or
Territory; or
(e) abody corporate that is a subsidiary of:
(i) abody or company referred to in paragraph (b), (c) or
(d); or
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(ii) abody corporate that, because of a previous application
or previous applications of this paragraph, istaken to be
an agency of the State or Territory for the purposes of
this definition; or

(f) aperson holding, or performing the duties of:

(i) an office established by or under alaw of the State or
Territory (except ajudicial office or an office of
member of atribunal); or

(ii) an appointment made under alaw of the State or
Territory (except appointment to ajudicia office or an
office of member of atribunal); or

(g) aperson holding, or performing the duties of, an appointment
made by:

(i) the Governor of the State; or

(it) if the Territory isthe Australian Capital Territory—the
Governor-General acting in relation to the Australian
Capital Territory; or

(iii) if the Territory isthe Northern Territory or Norfolk
|sland—the Administrator of the Territory; or

(iv) aMinister of the State or Territory;

otherwise than by or under alaw of the State or Territory.

aircraft means an apparatus that can derive support in the
atmosphere from the reactions of the air.

animal means any member, alive or dead, of the animal kingdom
(other than a human being).

Apia Convention means the Convention on Conservation of Nature
in the South Pacific, done at Apia, Western Samoa, on 12 June
1976, asin force for Australiaimmediately before the
commencement of this Act.

Note: The English text of the Convention is set out in Australian Treaty
Series 1990 No. 41.

article includes a substance or a mixture of substances.

assess an action includes assess the impacts that the action:
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(@) hasor will have; or
(b) islikely to have.

assessment report has the meaning given by subsection 130(2).
Australian aircraft has the meaning given by subsection 5(5).

Australian Biosphere reserve management principles has the
meaning given by section 340.

Australian [UCN reserve management principles has the meaning
given by subsection 348(1).

Australian jurisdiction has the meaning given by subsection 5(5).
Australian platform has the meaning given by section 403.

Australian Ramsar management principles has the meaning given
by section 335.

Australian vessel has the meaning given by subsection 5(5).

Australian World Heritage management principles has the
meaning given by section 323.

authorised officer means:
(@) awarden; or
(b) an inspector.

baggage has the meaning given by section 443.
bilateral agreement has the meaning given by subsection 45(2).

bilaterally accredited management plan has the meaning given by
subsection 46(2).

biodiversity means the variability among living organisms from all
sources (including terrestrial, marine and other aquatic ecosystems
and the ecological complexes of which they are part) and includes:

(a) diversity within species and between species; and
(b) diversity of ecosystems.
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Biodiversity Convention means the Convention on Biological
Diversity done at Rio de Janeiro on 5 June 1992, asin force for
Australiaimmediately before the commencement of this Act.

Note: The English text of this Convention is set out in Australian Treaty
Series 1993 No. 32.

biological resources includes genetic resources, organisms, parts
of arganisms, populations and any other biotic component of an
ecosystem with actual or potential use or value for humanity.

Biosphere reserve has the meaning given by section 337.
Board means a Board established under section 377.

Bonn Convention means the Convention on the Conservation of
Migratory Species of Wild Animals done at Bonn on 23 June 1979,
asin forcefor Australiaimmediately before the commencement of
thisAct.

Note: The English text of the Convention is set out in Australian Treaty
Series 1991 No. 32.

business day means a day that is not:
() aSaturday or a Sunday; or
(b) apublic holiday or bank holiday in the place concerned.

CAMBA means the Agreement between the Government of
Australia and the Government of the People' s Republic of China
for the protection of Migratory Birds and their Environment done
at Canberra on 20 October 1986, asin force for Australia
immediately before the commencement of this Act.

Note: The English text of the Agreement is set out in Australian Treaty
Series 1988 No. 22.

cetacean means a member of the sub-order Mysticeti or
Odontoceti of the Order Cetacea, and includes a part of such a
member and any product derived from a such a member.

CITES means the Convention on International Tradein
Endangered Species of Wild Fauna and Flora done at Washington
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on 3 March 1973, asin force for Australiaimmediately before the
commencement of this Act.

Note: The English text of the Convention is set out in Australian Treaty
Series 1976 No. 29.

civil penalty provision has the meaning given by section 482.

coastal sea of Australiaor an external Territory has the same
meaning as in subsection 15B(4) of the Acts Interpretation Act
1901.

coastal waters of a State or the Northern Territory has the meaning
given by section 227.

commissioner means a person holding an appointment under
paragraph 107(1)(a).

Commonwealth agency means.
(8) aMinister; or
(b) abody corporate established for a public purpose by alaw of
the Commonwealth; or
(c) abody corporate established by a Minister otherwise than
under alaw of the Commonwealth; or
(d) acompany in which the whole of the shares or stock, or
shares or stock carrying more than one-half of the voting
power, isor are owned by or on behalf of the
Commonwealth; or
(e) abody corporate that is a subsidiary of:
(i) abody or company referred to in paragraph (b), (c) or
(d); or
(ii) abody corporate that, because of a previous application
or previous applications of this paragraph, istaken to be
a Commonwealth agency for the purposes of this
definition; or
(f) aperson holding, or performing the duties of:
(i) an office established by or under alaw of the
Commonwealth (except ajudicia office or office of
member of atribunal); or
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(ii) an appointment made under alaw of the
Commonwealth (except an appointment to ajudicial
office or office of member of atribunal); or

(g) aperson holding, or performing the duties of, an appointment
made by the Governor-General, or by a Minister, otherwise
than under alaw of the Commonwealth;

but does not include:

(h) aperson holding an office established by or under any of the
following Acts, or holding an appointment made under any
of them:

(i) the Northern Territory (Self-Government) Act 1978;
(ii) the Norfolk Iland Act 1979;

(iii) the Australian Capital Territory (Self-Government) Act
1988; or

(i) any of thefollowing:

(i) an Aboriginal Land Trust, or an Aboriginal Land
Council, established under the Aboriginal Land Rights
(Northern Territory) Act 1976;

(if) an Aboriginal corporation within the meaning of the
Aboriginal Councils and Associations Act 1976;

(iii) the Wreck Bay Aboriginal Community Council
established by the Aboriginal Land Grant (Jervis Bay
Territory) Act 1986; or

(j) acompany prescribed by the regulations for the purposes of
this paragraph.

Commonwealth aircraft has the meaning given by section 403.
Commonwealth area has the meaning given by section 525.
Commonwealth land has the meaning given by section 27.
Commonwealth marine area has the meaning given by section 24.

Commonwealth reserve means a reserve declared under Division 4
of Part 15.

Commonwealth ship has the meaning given by section 403.
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components of biodiversity has the meaning given by subsection
171(3).

conservation agreement means an agreement made under section
305.

conservation dependent: a native species may beincluded in the
conservation dependent category of the list of threatened native
species in accordance with Subdivision A of Division 1 of Part 13.

conservation dependent species means a listed threatened species
that isincluded in the conservation dependent category of the list
referred to in section 178.

conservation order means an order made under section 464 (with
variations (if any) under section 466 or 469).

conservation zone means a Commonwealth areathat is declared to
be a conservation zone under Division 5 of Part 15.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

continental shelf means the continental shelf (as defined in the
Seas and Submerged Lands Act 1973) of Australia (including its
external Territories).

continuation of a use of land, sea or seabed has the meaning given
by subsection 523(2).

controlled action has the meaning given by section 67.
controlling provision has the meaning given by section 67.

convict a person of an offence has a meaning affected by section
527.

critical habitat for alisted threatened species or alisted threatened
ecological community has the meaning given by subsection
207A(4).

critically endangered:
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(a) anative species may be included in the critically endangered
category of thelist of threatened native species in accordance
with Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the critically
endangered category of thelist of threatened ecological
communities in accordance with Subdivision A of Division 1
of Part 13.

cultural heritage has the meaning given by subsection 12(4).

daily newspaper means a newspaper that is ordinarily published on
each day that is a business day in the place where the newspaper is
published, whether or not the newspaper is ordinarily published on
other days.

declared Ramsar wetland has the meaning given by section 17.

declared World Heritage property has the meaning given by
section 13.

designated proponent of an action means the person designated
under Division 2 of Part 7 as the proponent of the action.

directed environmental audit has the meaning given by subsection
460(4).

Director means the Director of National Parks referred to in
section 514A.

ecological character has the meaning given by subsection 16(3).

ecological community means an assemblage of native species that:
(a) inhabits aparticular areain nature; and

(b) meetsthe additional criteria specified in the regulations (if
any) made for the purposes of this definition.

ecologically sustainable use of natural resources means use of the
natural resources within their capacity to sustain natural processes
while maintaining the life-support systems of nature and ensuring
that the benefit of the use to the present generation does not
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diminish the potential to meet the needs and aspirations of future
generations.

ecosystem means a dynamic complex of plant, animal and
micro-organism communities and their non-living environment
interacting as afunctional unit.

eligible seizable item means anything that would present a danger
to aperson or that could be used to assist a person to escape from
lawful custody.

endangered:

(d) anative species may beincluded in the endangered category
of thelist of threatened native speciesin accordance with
Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the endangered
category of thelist of threatened ecological communitiesin
accordance with Subdivision A of Division 1 of Part 13.

environment includes:

() ecosystems and their constituent parts, including people and
communities; and

(b) natural and physical resources; and

(c) the qualities and characteristics of locations, places and
areas; and

(d) the social, economic and cultural aspects of athing
mentioned in paragraph (a), (b) or (c).

environmental authority has the meaning given by subsection
458(4).

evidential material has the meaning given by subsection 406(2).

exclusive economic zone means the exclusive economic zone (as
defined in the Seas and Submerged Lands Act 1973) of Australia
(including its external Territories).

executing officer, for awarrant, means the person named in the
warrant as being responsible for executing the warrant.
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executive officer of abody corporate has the meaning given by
section 493.

extinct: a native species may be included in the extinct category of
the list of threatened native species in accordance with Subdivision
A of Division 1 of Part 13.

extinct in the wild: a native species may be included in the extinct
in the wild category of the list of threatened native speciesin
accordance with Subdivision A of Division 1 of Part 13.

Federal Court means the Federal Court of Australia.

foreign whaling vessel has the meaning given by subsection
236(5).

forestry operations has the meaning given by subsection 40(2).
frisk search has the meaning given by subsection 413(3).

genetic resources means any material of plant, animal, microbial
or other origin that contains functional units of heredity and that
has actual or potential value for humanity.

goods has the meaning given by section 443.

habitat means the biophysical medium or media:
(a) occupied (continuously, periodically or occasionally) by an
organism or group of organisms; or
(b) once occupied (continuously, periodically or occasionally) by
an organism, or group of organisms, and into which
organisms of that kind have the potential to be reintroduced.

holder means:

(a) inthe case of a permit issued under Chapter 5—the person to
whom the permit was issued or transferred, as the case may
be; or

(b) inthe case of an approva under Part 9—the person to whom
the approval applies.
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imported in relation to a cetacean or foreign whaling vessel means
brought into the Australian jurisdiction.

indigenous peopl€’'s land has the meaning given by subsection
363(3).

indigenous person has the meaning given by subsection 363(4).
indigenoustradition has the meaning given by section 201.

inspector means:
(@) aperson appointed as an inspector under section 396;
(b) aperson who is an inspector because of section 397; or

(c) aperson who is an inspector because of an arrangement
entered into under section 398.

interested person has the meaning given by section 475.

interfere with a cetacean has the meaning given by subsection
229B(4).

IUCN category has the meaning given by subsection 346(1).

JAMBA means the Agreement between the Government of Japan
and the Government of Australiafor the Protection of Migratory
Birds and Birdsin Danger of Extinction and their Environment
done at Tokyo on 6 February 1974, asin force for Australia
immediately before the commencement of this Act.

Note: The English text of the Agreement is set out in Australian Treaty
Series 1981 No. 6.

jointly managed reserve has the meaning given by subsection
363(5).

Kakadu National Park has the meaning given by subsection
387(3).

Kakadu region has the meaning given by subsection 386(1).
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keep a cetacean or member of alisted threatened species, listed
migratory species, listed marine species or listed threatened
ecological community means:

(a) inthe case of a cetacean, or a species of animal or
community of animals—have charge or possession of the
cetacean or member, either in captivity or in a domesticated
state; and

(b) inthe case of a species of plant or community of plants—
have possession of the member.

key threatening process means athreatening process included in
thelist referred to in section 183.

land has the meaning given by subsection 345(2).

land council for indigenous people’s land has the meaning given
by subsection 363(2).

large-scale disposal facility for radioactive waste has a meaning
affected by subsection 22(2).

list includes alist containing no items.

listed marine species means a marine speciesincluded in the list
referred to in section 248.

listed migratory species means a migratory speciesincluded in the
list referred to in section 209.

listed threatened ecological community means an ecological
community included in the list referred to in section 181.

listed threatened species means a hative species included in the list
referred to in section 178.

magistrate means a magistrate who is remunerated by salary or
otherwise.

master of aforeign whaling vessel has the meaning given by
subsection 236(5).
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matter protected by a provision of Part 3 has the meaning given by
section 34.

member of alisted threatened species, listed migratory species,
listed marine species or listed threatened ecological community,
includes, in the case of a species of animal or community of
animals, the whole or part of the dead body of the member.

mineral has the meaning given by subsection 355(3).
mining operations has the meaning given by subsection 355(2).

monitoring power relating to premises has the meaning given by
section 407.

monitoring warrant has the meaning given by section 409.

native species means a species:
(a) that isindigenousto Australia or an external Territory; or

(b) that isindigenousto the seabed of the coastal sea of Australia
or an external Territory; or

(c) that isindigenous to the continental shelf; or
(d) that isindigenousto the exclusive economic zone; or
(e) members of which periodically or occasionally visit:
(i) Austraiaor an externa Territory; or
(i) the exclusive economic zone; or
(f) that was present in Australia or an external Territory before
1400.

Note: A referenceto Australia or an external Territory includes areference
to the coastal sea of Australiaor the Territory. See section 15B of the
Acts Interpretation Act 1901.

natural heritage has the meaning given by subsection 12(4).
nuclear action has the meaning given by subsection 22(1).
nuclear installation has the meaning given by subsection 22(1).

occupier of premises means the person apparently in charge of the
premises.
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officer assisting, in relation to awarrant, means:

(a) an authorised officer who is assisting in executing the
warrant; or

(b) aperson who is not an authorised officer, but who has been
authorised by the relevant executing officer to assist in
executing the warrant.

officer of Customs has the same meaning as it hasin the Customs
Act 1901.

ordinary search has the meaning given in subsection 414(3).

organism includes:
(a) avirus; and
(b) thereproductive material of an organism; and
(c) an organism that has died.

plant means a member, alive or dead, of the plant kingdom or of
the fungus kingdom, and includes a part of a plant and plant
reproductive material.

plant reproductive material means:
(a) aseed or spore of aplant; or
(b) acutting from aplant; or

(c) any other part, or product, of a plant from which another
plant can be produced.

population of a species or ecological community means an
occurrence of the species or community in a particular area.

precautionary principle has the meaning given by subsection
391(2).

premisesincludes a place, vehicle, vessel and aircraft.

prescribed waters means waters in respect of which regulations
made for the purposes of section 226 arein force.

principles of ecologically sustainable development has a meaning
affected by section 3A.
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radioactive waste has the meaning given by subsection 22(1).

Ramsar Convention means the Convention on Wetlands of
International Importance especially as Waterfowl Habitat done at
Ramsar, Iran, on 2 February 1971, asin force for Australia
immediately before the commencement of this Act.

Note: The English Text of the Convention is set out in Australian Treaty
Series 1975 No. 48.

range of a species means the area where members of the species
live, feed, breed or visit periodically or regularly.

ranger means a person holding an appointment as a ranger under
Part 17.

recovery plan means a plan made or adopted under section 269A.

regional forest agreement has the meaning given by subsection
38(2).

relevant impacts of an action has the meaning given by section 82.
reprocessing has the meaning given by subsection 22(1).

RFA forestry operations has the meaning given by subsection
38(2).

RFA region has the meaning given by section 41.

Scientific Committee means the Threatened Species Scientific
Committee established by section 502.

seabed has the meaning given by subsection 345(2).

Secretary means the Secretary to the Department that:

(a) deaswith the matter to which the provision containing the
reference relates; and

(b) isadministered by the Minister administering the provision.

self-governing Territory means:
(a) the Austraian Capital Territory; or
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(b) the Northern Territory; or
(c) Norfolk Island.

significant, in relation to the impact of an action, has a meaning
affected by section 524B.

species means a group of biological entities that:
(a) interbreed to produce fertile offspring; or
(b) possess common characteristics derived from a common
gene pool;
and includes:
(c) asub-species; and
(d)y adistinct population of such biological entities that the
Minister has determined, under section 517, to be a species
for the purposes of this Act.

Note: Determinations under paragraph (d) are disallowable instruments. See
section 517.

spent nuclear fuel has the meaning given by subsection 22(1).

subsidiary of abody corporate has a meaning affected by section
526.

sub-species means a geographically separate population of a
species, being a population that is characterised by morphological
or biological differences from other populations of that species.

terms of reference has the meaning given by paragraph 107(1)(b).

territorial sea means the territorial sea (as defined in the Seas and
Submerged Lands Act 1973) of Australia (including its external
Territories).

threat abatement plan means a plan made or adopted under section
270B.

threatening process has the meaning given by subsection 188(3).
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trade a cetacean or member of alisted threatened species, listed
migratory species, listed marine species or threatened ecol ogical
community includes:

(a) buy the cetacean or member, agree to receive it under an
agreement to buy, agree to accept it under such an agreement
or acquire it by barter; or

(b) sell the cetacean or member, offer it for sale, agreeto sdl it,
have it in possession for the purpose of sale, deliver it for the
purpose of sale, receiveit for the purpose of sale or dispose
of it by barter for the purpose of gain or advancement; or

(c) export the cetacean or member from Australia or an external
Territory or import it into Australia or an external Territory;
or

(d) causeor alow any of the acts referred to in paragraph (@), (b)
or (c) to be done.

traditional owners of indigenous peopl€e s land has the meaning
given by subsection 368(4).

treat a cetacean has the meaning given by subsection 229D (3).

Uluru-Kata Tjuta National Park has the meaning given by
subsection 344(3).

Uluru region has the meaning given by subsection 386(2).
usage right has the meaning given by subsection 350(7).
vehicle includes a hovercraft.

vessel means a ship, boat, raft or pontoon or any other thing
capable of carrying persons or goods through or on water and
includes a floating structure and hovercraft.

vulnerable:
(a) anative species may be included in the vulnerable category
of the list of threatened native species in accordance with
Subdivision A of Division 1 of Part 13; and
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(b) an ecological community may be included in the vulnerable
category of thelist of threatened ecological communitiesin
accordance with Subdivision A of Division 1 of Part 13.

warden means a person holding an appointment as a warden under
Part 17.

warrant premises means premises in relation to which awarrant is
inforce.

wetland has the same meaning as in the Ramsar Convention.
whale watching has the meaning given by section 238.

wildlife conservation plan means aplan of akind referred to in
section 285 that has been made or adopted under that section.

World Heritage Convention means the Convention for the
Protection of the World Cultural and Natural Heritage done at Paris
on 23 November 1972, asin force for Australiaimmediately before
the commencement of this Act.

Note: The English text of the Convention is set out in Australian Treaty
Series 1975 No. 47.

World Heritage List means the list kept under that title under
Article 11 of the World Heritage Convention.
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world heritage values of a property has the meaning given by
subsection 12(3).

[Minister’s second reading speech made in—
Senate on 12 November 1998
House of Representatives on 29 June 1999]

(133/98)
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