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Social Security and Veterans’ Affairs Legislation Amendment (Retirement Assistance for Farmers) Act 1998
No. 84, 1998



An Act to amend the Social Security Act 1991 and the Veterans’ Entitlements Act 1986, and for related purposes
[Assented to 2 July 1998]
The Parliament of Australia enacts:
[bookmark: _Toc313538257][bookmark: _Toc313693988][bookmark: _Toc317143067][bookmark: _Toc317251939][bookmark: _Toc406992785][bookmark: _Toc412955402][bookmark: _Toc413646024][bookmark: _Toc414157443][bookmark: _Toc423491439][bookmark: _Toc318795567]1  Short title
		This Act may be cited as the Social Security and Veterans’ Affairs Legislation Amendment (Retirement Assistance for Farmers) Act 1998.
[bookmark: _FOPNextObject][bookmark: _Toc313692954][bookmark: _Toc313695428][bookmark: _Toc317653189][bookmark: _Toc318795378][bookmark: _Toc320629538][bookmark: _Toc320629619][bookmark: _Toc320629673][bookmark: _Toc320629808][bookmark: _Toc406992786][bookmark: _Toc412955403][bookmark: _Toc413646025][bookmark: _Toc414157444][bookmark: _Toc423491440]2  Commencement
		This Act is taken to have commenced on 15 September 1997.
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		Each Act that is specified in a Schedule to this Act is amended or repealed as set out in the applicable items in the Schedule concerned, and any other item in a Schedule to this Act has effect according to its terms.
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1  Section 3 (index)
Insert in their appropriate alphabetical position, determined on a letter‑by‑letter basis:
	eligible descendant
	17A(1)

	eligible former partner of a qualifying farmer
	17A(2)

	farm
	17A(1)

	farm enterprise
	17A(1)

	proprietary company
	17A(1)

	qualifying farmer
	17A(3) and (4)

	qualifying interest
	17A(5) and (6)

	relevant farm asset
	17A(1)

	relevant State land law
	17A(1)

	transfer
	17A(7), (8), (9), (10) and (11)


2  Subsection 9(1)
Insert:
deprived asset has the meaning given by subsection (4).
3  Before subsection 9(5)
Insert:
	(4)	For the purposes of this Act, an asset is a deprived asset if:
	(a)	a person has disposed of the asset; and
	(b)	the value of the asset is included in the value of the person’s assets by section 1124A, 1125, 1125A or 1126.
4  After subsection 12A(2)
Insert:
	(2A)	Subsection (2) does not apply:
	(a)	to a person to whom Part 3.14A applies because the person has transferred his or her qualifying interest in a farm in accordance with paragraph 1185B(1)(a) or (2)(a); or
	(b)	if the person’s partner has transferred by way of gift:
	(i)	to an eligible descendant of the person; or
	(ii)	jointly to an eligible descendant of the person and to the descendant’s partner;
		his or her qualifying interest in a farm—to the person’s partner;
if the person or the person’s partner (as the case may be), on so transferring his or her qualifying interest in the farm, has retained a life interest in the dwelling house on the farm, and in the adjacent private land, that constitute his or her principal home.
5  After section 17
Insert:
[bookmark: _Toc406992789][bookmark: _Toc412955406][bookmark: _Toc413646028][bookmark: _Toc414157447][bookmark: _Toc423491443]17A  Retirement assistance for farmers definitions
	(1)	In this Act, unless the contrary intention appears:
eligible descendant, in relation to a person, means:
	(a)	a child, step child or adopted child of the person or of a partner of the person; or
	(b)	a descendant in direct line of a child described in paragraph (a); or
	(c)	any other person who, in the opinion of the Secretary, should be treated for the purposes of this definition as a person described in paragraph (a) or (b).
eligible former partner of a qualifying farmer has the meaning given by subsection (2).
farm means any land that is used:
	(a)	for the purposes of a farm enterprise; or
	(b)	in connection with a farm enterprise.
farm enterprise means an enterprise carried on within any of the agricultural, horticultural, pastoral or aquacultural industries.
proprietary company has the meaning that it has in the Corporations Law.
qualifying farmer has the meaning given by subsections (3) and (4).
qualifying interest has the meaning given by subsections (5) and (6).
relevant farm asset, in relation to a farm, means any livestock, crop, plant or equipment that is a produce of, or is used for the purposes of, the farm enterprise.
relevant State land law means any of the following laws:
	(a)	the Real Property Act 1900 of New South Wales; 
	(b)	the Transfer of Land Act 1958 of Victoria; 
	(c)	the Land Title Act 1994 of Queensland; 
	(d)	the Transfer of Land Act 1893 of Western Australia;
	(e)	the Real Property Act, 1886 of South Australia;
	(f)	the Land Titles Act 1980 of Tasmania;
	(g)	the Real Property Act 1925 of the Australian Capital Territory; 
	(h)	the Real Property Act of the Northern Territory; 
	(i)	a law of a Territory (other than the Australian Capital Territory or the Northern Territory) making similar provision for the registration of dealings with land as the laws mentioned above.
transfer:
	(a)	in relation to a qualifying interest in a farm—has the meaning given by subsections (7), (8), (10) and (11); or
	(b)	in relation to a qualifying interest in a relevant farm asset—has the meaning given by subsections (9) and (11).
	(2)	A person is an eligible former partner of a qualifying farmer if:
	(a)	the person was, but no longer is (whether because of death or any other reason), the partner of another person; and
	(b)	on the day on which the person ceased to be the partner of the other person, the other person was a qualifying farmer; and
	(c)	after ceasing to be the partner of the other person, the person has not again become a member of a couple; and
	(d)	the person has a qualifying interest in a farm or farms in which the other person had a qualifying interest.
Note:	For qualifying interest see subsection (5).
	(3)	A person is a qualifying farmer if:
	(a)	the person has, has not ceased to have, and has continuously had for a period of at least 15 years, a qualifying interest in a farm; and
	(b)	during a period of 15 years, the person or the person’s partner:
	(i)	has contributed a significant part of his or her labour and capital to the development of a farm or farms; and
	(ii)	has derived a significant part of his or her income from that farm or those farms.
Note:	For qualifying interest see subsection (5).
	(4)	A person is also a qualifying farmer if:
	(a)	the person has a qualifying interest in one or more than one farm; and
	(b)	the qualifying interest in the farm, or each of the farms, was acquired by the person before 15 September 1997; and
	(c)	the person or the person’s partner or former partner has been involved in farming in Australia for a continuous period of 20 years, or for periods that together add up to 20 years, by:
	(i)	contributing a significant part of his or her labour to farm enterprises; and
	(ii)	deriving a significant part of his or her income from farm enterprises.
Note:	For qualifying interest see subsection (5).
	(5)	A person has a qualifying interest in a farm if:
	(a)	the person has a legal estate or interest in the farm; or
	(b)	the person has a transferable legal right or a transferable licence to occupy the farm for a particular purpose of the farm enterprise; or
	(c)	as the mortgagor of a legal estate or interest in the farm (being an estate or interest that is not registered under a relevant State land law), the person has an equitable estate or interest in the farm; or
	(d)	the person is a shareholder in a proprietary company that has a legal estate or interest in the farm.
	(6)	A person has a qualifying interest in a relevant farm asset if the person:
	(a)	has a legal interest in the farm asset; or
	(b)	is a shareholder in a proprietary company that has a legal estate or interest in the farm asset.
	(7)	Subject to subsections (8), (10) and (11), a qualifying interest that a person has in a farm is transferred to another person if, and only if, the qualifying interest:
	(a)	ceases to be vested in the person; and
	(b)	becomes vested in the other person.
	(8)	To avoid any doubt, it is stated that if a person who transfers a legal estate or interest in a farm to another person is, under a relevant State land law, registered as being the proprietor (whether that word or any other word is used) of that estate or interest, the legal estate or interest in the farm is taken not to have become vested in the other person unless and until the transfer is registered in accordance with that law.
Note:	For relevant State land law see subsection (1).
	(9)	Subject to subsection (11), a qualifying interest that a person has in a relevant farm asset is transferred to another person if, and only if, the qualifying interest:
	(a)	ceases to be vested in the person; and
	(b)	becomes vested in the other person.
	(10)	If, as the mortgagor of a legal estate or interest in a farm (see paragraph (5)(c)), a person has a qualifying interest in the farm, the person is taken to have transferred that qualifying interest in the farm to another person only if the person:
	(a)	has, under a relevant State land law, become registered as the proprietor (whether that word or any other word is used) of the legal estate or interest in the farm; and
	(b)	has then transferred that legal estate or interest to the other person.
	(11)	If a person has a qualifying interest in a farm or a relevant farm asset because (see paragraphs (5)(d) and (6)(b)) the person is a shareholder in a proprietary company that has a legal estate or interest in the farm, or a legal interest in the relevant farm asset (as the case may be), the person is taken to have transferred to another person his or her qualifying interest in the farm or relevant farm asset only if the person:
	(a)	has acquired the company’s legal estate or interest in the farm or the company’s legal interest in the relevant farm asset; and
	(b)	has then transferred it to the other person.
6  Subsection 23(1) (definition of pension age)
Repeal the definition, substitute:
pension age:
	(a)	when used in Part 3.14A in relation to a person who is a veteran (within the meaning of the Veterans’ Entitlements Act)—has the meaning that it has in section 5QA of that Act; or
	(b)	otherwise—has the meaning given by subsections (5A), (5B), (5C) or (5D).
7  At the end of subsection 1074(2)
Add:
Note:	Different provisions apply when working out a person’s ordinary income from a farm to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A (see subparagraph 1185K(3)(a)(ii) and paragraph 1185K(3)(c)).
8  At the end of subsection 1075(1)
Add:
Note:	Different provisions apply when working out a person’s ordinary income from a farm to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A (see subparagraph 1185K(3)(a)(ii) and paragraph 1185K(3)(c)).
9  At the end of subsection 1076(1)
Add:
Note:	The whole of Division 1B does not apply when working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A (see paragraphs 1185K(2)(a) and (3)(a)).
10  At the end of subsection 1077(1)
Add:
Note:	The whole of Division 1B does not apply when working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A (see paragraphs 1185K(2)(a) and (3)(a)).
11  At the end of subsection 1078(1)
Add:
Note:	The whole of Division 1B does not apply when working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A (see paragraphs 1185K(2)(a) and (3)(a)).
12  At the end of subsection 1083(1)
Add:
Note:	When working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Part 3.14A, actual returns on financial assets are taken to be ordinary income (see paragraphs 1185K(2)(b) and (3)(b)).
13  At the end of subsection 1123(1)
Add:
Note:	If Part 3.14A applies in relation to the transfer by a person of a legal estate or interest in a farm or relevant farm asset, that transfer and certain transfers by the person’s partner are taken not to be disposal of assets (see section 1185D).
14  After Part 3.14
Insert:
[bookmark: _Toc406992790][bookmark: _Toc412955407][bookmark: _Toc413646029][bookmark: _Toc414157448][bookmark: _Toc423491444]Part 3.14A—Retirement assistance for farmers
[bookmark: _Toc406992791][bookmark: _Toc412955408][bookmark: _Toc413646030][bookmark: _Toc414157449][bookmark: _Toc423491445]Division 1—General
[bookmark: _Toc406992792][bookmark: _Toc412955409][bookmark: _Toc413646031][bookmark: _Toc414157450][bookmark: _Toc423491446]1185A  Purpose of Part
		This Part deals with the transfer of farming interests to family members of a younger generation. The purpose of the Part is to provide that, if the conditions set out in the Part are met, the value of any such interests transferred by a qualifying farmer, his or her partner, or a former partner of the qualifying farmer, will be disregarded in determining:
	(a)	whether a social security payment is payable; or 
	(b)	at what rate a social security payment is payable. 
[bookmark: _Toc406992793][bookmark: _Toc412955410][bookmark: _Toc413646032][bookmark: _Toc414157451][bookmark: _Toc423491447]1185B  Part to apply to certain transfers of estates in farms etc.
	(1)	Subject to subsection (3), this Part applies to a person if:
	(a)	at any time after 14 September 1992 but before 15 September 2000, the person, being then a qualifying farmer, transferred by way of gift to one, or more than one, eligible descendant (either solely to the eligible descendant or jointly to him or her and his or her partner):
	(i)	his or her qualifying interest in the farm or farms in which he or she had such an interest; and
	(ii)	all the qualifying interests that he or she had in relevant farm assets; and
	(b)	the person, or (if the person is a member of a couple) the person or his or her partner:
	(i)	has reached pension age; or
	(ii)	will reach pension age before 15 September 2000; and
	(c)	the total value for the purposes of this section of the farm or farms, and the relevant farm assets, referred to in paragraph (a) does not exceed $500,000; and
	(d)	during the last 3 years before the transfer was completed, the eligible descendant or each of the eligible descendants:
	(i)	had been actively involved with the farm or any of the farms; or
	(ii)	would, in the opinion of the Secretary, have been so involved but for exceptional circumstances beyond his or her control; and
	(e)	if the person is a member of a couple—the person’s partner does not have:
	(i)	a legal estate or interest in the farm or farms referred to in subparagraph (a)(i) or in any other farm; or
	(ii)	a legal interest in any relevant farm asset; and
	(f)	the person satisfies the farmers’ income test for the purposes of this Part.
Note 1:	For qualifying farmer, transfer, eligible descendant, qualifying interest, farm and relevant farm assets, see subsection 17A(1).
Note 2:	For pension age see subsection 23(1).
Note 3:	For the value for the purposes of this section of a farm or relevant farm asset see subsection (4) and for actively involved with a farm see subsection (5).
Note 4:	For the farmers’ income test see section 1185K.
	(2)	Subject to subsection (3), this Part also applies to a person if:
	(a)	at any time after 14 September 1992 but before 15 September 2000, the person, being then an eligible former partner of a qualifying farmer, transferred by way of gift to one, or more than one, eligible descendant of the farmer (either solely to the eligible descendant or jointly to him or her and his or her partner):
	(i)	his or her qualifying interest in the farm or farms in which he or she had such an interest; and
	(ii)	all the qualifying interests that he or she had in relevant farm assets; and
	(b)	the person has reached pension age or will reach pension age before 15 September 2000; and
	(c)	the total value for the purposes of this section of the farm or farms, and the relevant farm assets, referred to in paragraph (a) does not exceed $500,000; and
	(d)	during the last 3 years before the transfer was completed, the eligible descendant or each of the eligible descendants:
	(i)	had been actively involved with the farm or any of the farms; or
	(ii)	would, in the opinion of the Secretary, have been so involved but for exceptional circumstances beyond his or her control; and
	(e)	the person satisfies the farmers’ income test for the purposes of this Part.
Note 1:	For eligible former partner of a qualifying farmer, transfer, eligible descendant, qualifying interest, farm, and relevant farm assets see subsection 17A(1).
Note 2:	For pension age see subsection 23(1).
Note 3:	For the value for the purposes of this section of a farm or relevant farm asset see subsection (4) and for actively involved with a farm see subsection (5).
Note 4:	For the farmers’ income test see section 1185K.
	(3)	This Part does not apply to the person if:
	(a)	immediately before the transfer, the eligible descendant, or one of the eligible descendants, referred to in paragraph (1)(a) or (2)(a) (as the case may be) had a qualifying interest in:
	(i)	the farm or one of the farms referred to in paragraph (1)(a)(i) or (2)(a)(i); or
	(ii)	any relevant farm asset; and
	(b)	the eligible descendant had acquired the qualifying interest in the farm, or in the relevant farm asset, after 14 September 1997; and
	(c)	the consideration, or part of the consideration, for the interest so acquired was the wages forgone by the eligible descendant while he or she was working as an employee on the farm or any of the farms.
Note:	For transfer, eligible descendant, qualifying interest, farm and relevant farm asset see subsection 17A(1).
	(4)	If a person transfers a qualifying interest that the person has in a farm or a relevant farm asset, then:
	(a)	if paragraph (b) does not apply—the value for the purposes of this section of the farm or relevant farm asset is its value when the transfer is completed; or
	(b)	if, immediately before the transfer by the person of his or her qualifying interest in the farm or relevant farm asset, the transferee had a qualifying interest in the farm or relevant farm asset—the value for the purposes of this section of the farm or relevant farm asset is its value when the transfer is completed less the value of the transferee’s qualifying interest in it at that time.
	(5)	For the purposes of paragraphs (1)(d) and (2)(d), a person is taken to have been actively involved with a farm during a particular period if, during that period, the person:
	(a)	has contributed a significant part of his or her labour to the development of the farm; or
	(b)	has undertaken educational studies or training in a field that, in the opinion of the Secretary, is relevant to the development or management of the farm enterprise.
[bookmark: _Toc406992794][bookmark: _Toc412955411][bookmark: _Toc413646033][bookmark: _Toc414157452][bookmark: _Toc423491448]1185C  How to assess the value of farms etc. subject to a transfer
Value of farm affected by previous transaction
	(1)	If:
	(a)	a transfer of a kind referred to in paragraph 1185B(1)(a) or (2)(a) is completed after 14 September 1997; and
	(b)	at any time before the transfer but after 14 September 1997, the person making the transfer entered into a transaction or transactions as a result of which:
	(i)	the value of the farm or farms in which the person had a qualifying interest immediately before the transfer is less than the value that that farm or those farms would have had immediately before the transfer if the person had not entered into the transaction or transactions (the unreduced farm value); or
	(ii)	the value of the relevant farm assets in which the person had a qualifying interest immediately before the transfer is less than the value that those relevant farm assets would have had immediately before the transfer if the person had not entered into the transaction or transactions (the unreduced assets value);
then, for the purposes of section 1185B:
	(c)	the value of that farm or those farms is taken to be an amount equal to the unreduced farm value; and
	(d)	the value of those relevant farm assets is taken to be an amount equal to the unreduced assets value.
Life interest retained in principal home on farm
	(2)	If, when transferring by way of gift to another person his or her qualifying interest in a farm, a person retains a freehold estate, a leasehold interest or a life interest in the dwelling-house on the farm, and the adjacent private land, that constitute the person’s principal home, then, for the purposes of section 1185B:
	(a)	the person is taken to have transferred the whole of his or her qualifying interest in the farm by way of gift; but 
	(b)	when assessing the value of the farm, the value of the dwelling‑house and the adjacent private land is not to be included.
General rule
	(3)	Subject to this section, apply section 1121A in working out the value of a farm or farms, and any relevant farm assets, for the purposes of this Division.
Note:	For transfer, qualifying interest, eligible descendant, farm and relevant farm asset see subsection 17A(1).
[bookmark: _Toc406992795][bookmark: _Toc412955412][bookmark: _Toc413646034][bookmark: _Toc414157453][bookmark: _Toc423491449]Division 2—Modification of provisions relating to assets test
[bookmark: _Toc406992796][bookmark: _Toc412955413][bookmark: _Toc413646035][bookmark: _Toc414157454][bookmark: _Toc423491450]1185D  Transfer of estate in farm etc. not disposal of an asset
	(1)	If this Part applies to a person because of subsection 1185B(1), then, subject to subsections (3) and (5):
	(a)	the transfer by the person of his or her qualifying interest in a farm or in a relevant farm asset is taken not to be a disposal of an asset (within the meaning of section 1123); and
	(b)	if the person’s partner has also transferred by way of gift to an eligible descendant of the person any qualifying interest in a farm or in a relevant farm asset, that transfer is taken not to be a disposal of an asset (within the meaning of section 1123).
	(2)	If this Part applies to a person because of subsection 1185B(2), then, subject to subsections (4)and (5), the transfer by the person of his or her qualifying interest in a farm or in a relevant farm asset is taken not to be a disposal of an asset (within the meaning of section 1123).
	(3)	If:
	(a)	when the transfer referred to in paragraph (1)(a) was completed; or
	(b)	in the case of such a transfer that was completed before 15 September 1997—on 15 September 1997;
neither the person making the transfer nor his or her partner had reached pension age, subsection (1) only applies after one of them reaches that age.
	(4)	If:
	(a)	when the transfer referred to in subsection (2) was completed; or
	(b)	in the case of such a transfer that was completed before 15 September 1997—on 15 September 1997;
the person making the transfer had not reached pension age, subsection (2) only applies after the person reaches that age.
Note 1:	For transfer, qualifying interest, eligible descendant, farm and relevant farm asset see subsection 17A(1).
Note 2:	For pension age see subsection 23(1).
	(5)	Disregard subsections (1) and (2) when working out a rate for the purposes of Division 6 of Part 2.2A.
Note:	Part 2.2A provides for the payment of a pension bonus to a person who qualifies for an age pension if the person has deferred claiming that pension for a period of at least one year and the person, or the person’s partner, has worked gainfully during that period.
[bookmark: _Toc406992798][bookmark: _Toc412955414][bookmark: _Toc413646036][bookmark: _Toc414157455][bookmark: _Toc423491451]Division 3—Claims for social security payment
[bookmark: _Toc406992799][bookmark: _Toc412955415][bookmark: _Toc413646037][bookmark: _Toc414157456][bookmark: _Toc423491452]1185E  Provisional commencement day
		If:
	(a)	a person, or a person’s partner, has reached pension age; and
	(b)	this Part applies because of a transfer of qualifying interests by the person or the person’s partner; and
	(c)	the person makes a claim under this Act for a social security payment;
then, despite any other provision of this Act, the claimant’s provisional commencement day is:
	(d)	if the transfer was completed before 15 September 1997 and the person makes the claim before 15 September 1998—15 September 1997 or the day on which the person becomes qualified for the social security payment, whichever is later; or
	(e)	if the transfer was completed after 14 September 1997 but before 15 September 1998 and the person makes the claim before 15 September 1998:
	(i)	the day on which the transfer was completed; or
	(ii)	the day on which the person becomes qualified for the social security payment;
		whichever is later; or
	(f)	if the transfer was completed after 14 September 1998 but before 15 September 2000 and the person makes the claim during the period of 3 months that starts on the day on which the transfer was completed:
	(i)	the day on which the transfer was completed; or
	(ii)	the day on which the person becomes qualified for the social security payment;
		whichever is later; or
	(g)	in any other case—the day on which the claim is made.
[bookmark: _Toc406992800][bookmark: _Toc412955416][bookmark: _Toc413646038][bookmark: _Toc414157457][bookmark: _Toc423491453]Division 4—Requests for increase in rate of social security payment
[bookmark: _Toc406992801][bookmark: _Toc412955417][bookmark: _Toc413646039][bookmark: _Toc414157458][bookmark: _Toc423491454]1185F  Application
	(1)	This Division applies if:
	(a)	a person, or a person’s partner, has reached pension age; and
	(b)	this Part applies because of a transfer of qualifying interests by the person or the person’s partner; and
	(c)	the person is receiving a social security payment under this Act; and
	(d)	the value of the qualifying interests has been included in the value of the person’s assets, or the partner’s assets, when calculating the rate of the person’s social security payment.
[bookmark: _Toc406992802][bookmark: _Toc412955418][bookmark: _Toc413646040][bookmark: _Toc414157459][bookmark: _Toc423491455]1185G  Request for increase
		If:
	(a)	the rate at which a social security payment is being, or has been, paid to a person is less than the rate (the increased rate) at which it would be, or would have been, paid if the value of the qualifying interests transferred by the person or the person’s partner had not been included in the value of the person’s assets, or of the partner’s assets, in calculating the rate of the person’s social security payment; and
	(b)	the person wants the social security payment to be paid at the increased rate;
the person must make a request to that effect.
[bookmark: _Toc406992803][bookmark: _Toc412955419][bookmark: _Toc413646041][bookmark: _Toc414157460][bookmark: _Toc423491456]1185H  Form of request
		A request under section 1185G must be made in writing and must be in accordance with a form approved by the Secretary.
[bookmark: _Toc406992804][bookmark: _Toc412955420][bookmark: _Toc413646042][bookmark: _Toc414157461][bookmark: _Toc423491457]1185J  Determination of request
	(1)	If:
	(a)	a person makes a request under section 1185G in respect of a social security payment; and
	(b)	the Secretary is satisfied that the rate at which the social security payment is being, or has been, paid to the person is less than the rate at which it would be, or would have been, paid if the value of the qualifying interests transferred by the person or the person’s partner had not been included in the value of the person’s assets, or the partner’s assets, when calculating the rate of the person’s social security payment;
the Secretary must determine that the request is to be granted.
	(2)	The determination takes effect:
	(a)	if the transfer was completed before 15 September 1998 and the person makes the request before that day—on 15 September 1997 or the day on which the transfer was completed, whichever is later; or
	(b)	if the transfer was completed after 14 September 1998 but before 15 September 2000 and the person makes the request during the period of 3 months that starts on the day on which the transfer is completed—on the day on which the transfer was completed; or
	(c)	in any other case—on the day on which the request is made.
[bookmark: _Toc406992805][bookmark: _Toc412955421][bookmark: _Toc413646043][bookmark: _Toc414157462][bookmark: _Toc423491458]Division 5—Farmers’ income test
[bookmark: _Toc406992806][bookmark: _Toc412955422][bookmark: _Toc413646044][bookmark: _Toc414157463][bookmark: _Toc423491459]1185K  Does a person satisfy the farmers’ income test?
How to work out whether the farmers’ income test is satisfied
	(1)	This is how to work out whether a person who has transferred his or her qualifying interest in a farm or farms satisfies the farmers’ income test for the purposes of this Part:
Method statement
Step 1.	Work out under subsection (2) the amount of the person’s ordinary income (other than ordinary income from farming) for each of the last 3 financial years before the day on which the transfer was completed (the income test years).
	If the person was a member of a couple on the day on which the transfer was completed, work out also under subsection (2) the amount of his or her partner’s ordinary income (other than ordinary income from farming) for the 3 income test years.
	Add up all the amounts so obtained. The result is called the person’s total non‑farm income.
Step 2.	Work out under subsection (3) the amount of the person’s ordinary income from farming for each of the 3 income test years.
	If the person was a member of a couple on the day on which the transfer was completed, work out also under subsection (3) the amount of his or her partner’s ordinary income from farming for the 3 income test years.
	Add up all the amounts of positive income for both the person and the person’s partner and deduct from that total the amounts of negative income (if any) for both the person and the person’s partner. The result is called the person’s total farm income (which may be either positive or negative).
Step 3.	Work out the person’s total income for the 3 income test years:
	(a)	if the person’s total farm income is a positive amount—by adding that amount to the amount of the person’s total non-farm income; or
	(b)	if the person’s total farm income is a negative amount—by deducting that amount from the amount of the person’s total non-farm income.
Step 4.	Work out under subsection (4) the maximum basic rate for age pension applicable to the person. Multiply that rate by 3. The result is called the person’s maximum basic entitlement.
Step 5.	If the person’s total income for the 3 income test years is less than the person’s maximum basic entitlement, the person satisfies the farmers’ income test for the purposes of this Part.
	If the person’s total income for the 3 income test years equals or exceeds the person’s maximum basic entitlement, the person does not satisfy the farmers’ income test for the purposes of this Part.
Person’s ordinary income from all sources other than farming
	(2)	For the purpose of working out a person’s ordinary income from all sources other than farming during a financial year, the following provisions have effect:
	(a)	the provisions of Part 3.10 other than Division 1B apply to the person and so apply as if any reference in Division 1A to a tax year were a reference to that financial year;
	(b)	any return on a financial asset that the person has actually received during the financial year is taken to be ordinary income of the person.
Person’s ordinary income from farming
	(3)	For the purpose of working out a person’s ordinary income from farming during a financial year, the following provisions have effect:
	(a)	the provisions of Part 3.10 other than Division 1B apply to the person and so apply as if:
	(i)	any reference in subsection 1074(1) to a tax year were a reference to that financial year; and
	(ii)	subsection 1074(2) and section 1075 were omitted;
	(b)	any return on a financial asset that the person has actually received during the financial year and that relates to a farm or a relevant farm asset is taken to be ordinary income of the person from farming;
	(c)	if, at the end of the financial year, the value of all trading stock on hand that relates to a farm is less than the value of all such trading stock on hand at the beginning of that financial year—the amount of the difference is to be deducted from that part of the person’s ordinary income from farming for that financial year that is income in the form of profits;
	(d)	there is also to be deducted from the person’s ordinary income from farming:
	(i)	losses and outgoings that relate to a farm and are allowable deductions for the purposes of section 51 of the Income Tax Assessment Act 1936 or section 8‑1 of the Income Tax Assessment Act 1997, as appropriate; and
	(ii)	depreciation that relates to a relevant farm asset and is an allowable deduction for the purposes of subsection 54(1) of the Income Tax Assessment Act 1936 or Division 42 of the Income Tax Assessment Act 1997; and
	(iii)	amounts that relate to a farm or a relevant farm asset and are allowable deductions under subsection 82AAC(1) of the Income Tax Assessment Act 1936;
	(e)	if a negative result is obtained after applying paragraphs (c) and (d)—the person’s ordinary income from farming for the financial year is a negative income;
	(f)	if paragraph (e) does not apply—the person’s ordinary income from farming for the financial year is a positive income.
Person’s maximum basic rate for age pension
	(4)	For the purposes of Step 4 in the Method statement in subsection (1), the maximum basic rate for age pension applicable to the person is:
	(a)	if the person was a member of a couple at any time during the 3 years immediately preceding the operative day—an amount equal to twice the amount that was, on the operative day, the maximum basic rate for a partnered person under Module B of Pension Rate Calculator A in section 1064; or
	(b)	if paragraph (a) does not apply—an amount equal to the amount that was, on the operative day, the maximum basic rate for a person who is not a member of a couple under Module B of Pension Rate Calculator A in section 1064.
Definitions
	(5)	In this section:
income, in relation to a person, has the same meaning as in subsection 8(1), except that, in addition to any amount that is not income of the person because of subsection 8(4), (5), (7A) or (8), any payment to the person under:
	(a)	the AUSTUDY scheme; or
	(b)	the Veterans’ Entitlements Act; or
	(c)	the Farm Household Support Act 1992;
is not income of the person for the purposes of this section.
operative day means:
	(a)	if the transfer of the person’s qualifying interest in the farm or farms was completed before 15 September 1997—that day; or
	(b)	otherwise—the day on which the transfer of the person’s qualifying interest in the farm or farms was completed.
ordinary income from farming, in relation to a person who has a qualifying interest in a farm or farms, means the ordinary income of the person from the farm or farms and any relevant farm assets.


[bookmark: _Toc413646045][bookmark: _Toc414157464][bookmark: _Toc423491460]Schedule 2—Amendment of the Veterans’ Entitlements Act 1986
  
1  Section 5 (index)
Insert in their appropriate alphabetical position, determined on a letter‑by-letter basis:
	eligible descendant
	5P(1)

	eligible former partner of a qualifying farmer
	5P(2)

	farm
	5P(1)

	farm enterprise
	5P(1)

	proprietary company
	5P(1)

	qualifying farmer
	5P(3) and (4)

	qualifying interest
	5P(5) and (6)

	relevant farm asset
	5P(1)

	relevant State land law
	5P(1)

	retirement age
	5Q1

	transfer
	5P(7), (8), (9), (10) and (11)


2  After subsection 5MA(2)
Insert:
	(2A)	Subsection (2) does not apply:
	(a)	to a person to whom Division 8 of Part IIIB applies because the person has transferred his or her qualifying interest in a farm in accordance with paragraph 49A(1)(a) or (2)(a); or
	(b)	if the person’s partner has transferred by way of gift:
	(i)	to an eligible descendant of the person; or
	(ii)	jointly to an eligible descendant of the person and to the descendant’s partner;
		his or her qualifying interest in a farm—to the person’s partner;
if the person or the person’s partner (as the case may be), on so transferring his or her qualifying interest in the farm, has retained a life interest in the dwelling house on the farm, and in the adjacent private land, that constitute his or her principal home.
3  Before section 5PA
Insert:
[bookmark: _Toc413646046][bookmark: _Toc414157465][bookmark: _Toc423491461]5P  Retirement assistance for farmers definitions
	(1)	In this Act, unless the contrary intention appears:
eligible descendant, in relation to a person, means:
	(a)	a child, step child or adopted child of the person or of a partner of the person; or
	(b)	a descendant in direct line of a child described in paragraph (a); or
	(c)	any other person who, in the opinion of the Commission, should be treated for the purposes of this definition as a person described in paragraph (a) or (b).
eligible former partner of a qualifying farmer has the meaning given by subsection (2).
farm means any land that is used:
	(a)	for the purposes of a farm enterprise; or
	(b)	in connection with a farm enterprise.
farm enterprise means an enterprise carried on within any of the agricultural, horticultural, pastoral or aquacultural industries.
proprietary company has the meaning that it has in the Corporations Law.
qualifying farmer has the meaning given by subsections (3) and (4).
qualifying interest has the meaning given by subsections (5) and (6).
relevant farm asset, in relation to a farm, means any livestock, crop, plant or equipment that is a produce of, or is used for the purposes of, the farm enterprise.
relevant State land law means any of the following laws:
	(a)	the Real Property Act 1900 of New South Wales; 
	(b)	the Transfer of Land Act 1958 of Victoria; 
	(c)	the Land Title Act 1994 of Queensland; 
	(d)	the Transfer of Land Act 1893 of Western Australia;
	(e)	the Real Property Act, 1886 of South Australia;
	(f)	the Land Titles Act 1980 of Tasmania;
	(g)	the Real Property Act 1925 of the Australian Capital Territory; 
	(h)	the Real Property Act of the Northern Territory; 
	(i)	a law of a Territory (other than the Australian Capital Territory or the Northern Territory) making similar provision for the registration of dealings with land as the laws mentioned above.
transfer:
	(a)	in relation to a qualifying interest in a farm—has the meaning given by subsections (7), (8), (10) and (11); or
	(b)	in relation to a qualifying interest in a relevant farm asset—has the meaning given by subsections (9) and (11).
	(2)	A person is an eligible former partner of a qualifying farmer if:
	(a)	the person was, but no longer is (whether because of death or any other reason), the partner of another person; and
	(b)	on the day on which the person ceased to be the partner of the other person, the other person was a qualifying farmer; and
	(c)	after ceasing to be the partner of the other person, the person has not again become a member of a couple; and
	(d)	the person has a qualifying interest in a farm or farms in which the other person had a qualifying interest.
Note:	For qualifying interest see subsection (5).
	(3)	A person is a qualifying farmer if:
	(a)	the person has, has not ceased to have, and has continuously had for a period of at least 15 years, a qualifying interest in a farm; and
	(b)	during a period of 15 years, the person or the person’s partner:
	(i)	has contributed a significant part of his or her labour and capital to the development of a farm or farms; and
	(ii)	has derived a significant part of his or her income from that farm or those farms.
Note:	For qualifying interest see subsection (5).
	(4)	A person is also a qualifying farmer if:
	(a)	the person has a qualifying interest in one or more than one farm; and
	(b)	the qualifying interest in the farm, or each of the farms, was acquired by the person before 15 September 1997; and
	(c)	the person or the person’s partner or former partner has been involved in farming in Australia for a continuous period of 20 years, or for periods that together add up to 20 years, by:
	(i)	contributing a significant part of his or her labour to farm enterprises; and
	(ii)	deriving a significant part of his or her income from farm enterprises.
Note:	For qualifying interest see subsection (5).
	(5)	A person has a qualifying interest in a farm if:
	(a)	the person has a legal estate or interest in the farm; or
	(b)	the person has a transferable legal right or a transferable licence to occupy the farm for a particular purpose of the farm enterprise; or
	(c)	as the mortgagor of a legal estate or interest in the farm (being an estate or interest that is not registered under a relevant State land law), the person has an equitable estate or interest in the farm; or
	(d)	the person is a shareholder in a proprietary company that has a legal estate or interest in the farm.
	(6)	A person has a qualifying interest in a relevant farm asset if the person:
	(a)	has a legal interest in the farm asset; or
	(b)	is a shareholder in a proprietary company that has a legal estate or interest in the farm asset.
	(7)	Subject to subsections (8), (10) and (11), a qualifying interest that a person has in a farm is transferred to another person if, and only if, the qualifying interest:
	(a)	ceases to be vested in the person; and
	(b)	becomes vested in the other person.
	(8)	To avoid any doubt, it is stated that if a person who transfers a legal estate or interest in a farm to another person is, under a relevant State land law, registered as being the proprietor (whether that word or any other word is used) of that estate or interest, the legal estate or interest in the farm is taken not to have become vested in the other person unless and until the transfer is registered in accordance with that law.
Note:	For relevant State land law see subsection (1).
	(9)	Subject to subsection (11), a qualifying interest that a person has in a relevant farm asset is transferred to another person if, and only if, the qualifying interest:
	(a)	ceases to be vested in the person; and
	(b)	becomes vested in the other person.
	(10)	If, as the mortgagor of a legal estate or interest in a farm (see paragraph (5)(c)), a person has a qualifying interest in the farm, the person is taken to have transferred that qualifying interest in the farm to another person only if the person:
	(a)	has, under a relevant State land law, become registered as the proprietor (whether that word or any other word is used) of the legal estate or interest in the farm; and
	(b)	has then transferred that legal estate or interest to the other person.
	(11)	If a person has a qualifying interest in a farm or a relevant farm asset because (see paragraphs (5)(d) and (6)(b)) the person is a shareholder in a proprietary company that has a legal estate or interest in the farm, or a legal interest in the relevant farm asset (as the case may be), the person is taken to have transferred to another person his or her qualifying interest in the farm or relevant farm asset only if the person:
	(a)	has acquired the company’s legal estate or interest in the farm or the company’s legal interest in the relevant farm asset; and
	(b)	has then transferred it to the other person.
4  Subsection 5Q(1)
Insert:
retirement age:
	(a)	in relation to a person who is a war widow or a war widower but is not a veteran—means the age that would be the pension age for that person if he or she were a veteran; or
	(b)	in relation to any other person—means the pension age for that person.
5  At the end of subsection 46B(2)
Add:
Note:	Different provisions apply when working out a person’s ordinary income from a farm to find whether the person satisfies the farmers’ income test for the purposes of Division 8 (see subparagraph 49J(3)(b)(ii) and paragraph 49J(3)(e)).
6  At the end of subsection 46C(1)
Add:
Note:	Different provisions apply when working out a person’s ordinary income from a farm to find whether the person satisfies the farmers’ income test for the purposes of Division 8 (see subparagraph 49J(3)(b)(ii) and paragraph 49J(3)(e)).
7  At the end of subsection 46D(1)
Add:
Note:	The whole of Division 3 does not apply when working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Division 8 (see paragraphs 49J(2)(c) and (3)(c)).
8  At the end of subsection 46E(1)
Add:
Note:	The whole of Division 3 does not apply when working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Division 8 (see paragraphs 49J(2)(c) and (3)(c)).
9  At the end of subsection 46K(1)
Add:
Note:	When working out a person’s ordinary income to find whether the person satisfies the farmers’ income test for the purposes of Division 8, actual returns on financial assets are taken to be ordinary income (see paragraphs 49J(2)(d) and (3)(d)).
10  At the end of subsection 52E(1)
Add:
Note:	If Division 8 applies in relation to the transfer by a person of a legal estate or interest in a farm or relevant farm asset, that transfer and certain transfers by the person’s partner are taken not to be disposal of assets (see section 49C).
11  After Division 7 of Part IIIB
Insert:
[bookmark: _Toc413646047][bookmark: _Toc414157466][bookmark: _Toc423491462]Division 8—Retirement assistance for farmers
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[bookmark: _Toc413646049][bookmark: _Toc414157468][bookmark: _Toc423491464]49  Purpose of Division
		This Division deals with the transfer of farming interests to family members of a younger generation. The purpose of the Division is to provide that, if the conditions set out in the Division are met, the value of any such interests transferred by a qualifying farmer, his or her partner, or a former partner of the qualifying farmer, will be disregarded in determining:
	(a)	whether a service pension or an income support supplement is payable; or 
	(b)	at what rate a service pension or an income support supplement is payable. 
[bookmark: _Toc413646050][bookmark: _Toc414157469][bookmark: _Toc423491465]49A  Division to apply to certain transfers of estates in farms etc.
	(1)	Subject to subsection (3), this Division applies to a person if:
	(a)	at any time after 14 September 1992 but before 15 September 2000, the person, being then a qualifying farmer, transferred by way of gift to one, or more than one, eligible descendant (either solely to the eligible descendant or jointly to him or her and his or her partner):
	(i)	his or her qualifying interest in the farm or farms in which he or she had such an interest; and
	(ii)	all the qualifying interests that he or she had in relevant farm assets; and
	(b)	the person, or (if the person is a member of a couple) the person or his or her partner:
	(i)	has reached retirement age; or
	(ii)	will reach retirement age before 15 September 2000; and
	(c)	the total value for the purposes of this section of the farm or farms, and the relevant farm assets, referred to in paragraph (a) does not exceed $500,000; and
	(d)	during the last 3 years before the transfer was completed, the eligible descendant or each of the eligible descendants:
	(i)	had been actively involved with the farm or any of the farms; or
	(ii)	would, in the opinion of the Commission, have been so involved but for exceptional circumstances beyond his or her control; and
	(e)	if the person is a member of a couple—the person’s partner does not have:
	(i)	a legal estate or interest in the farm or farms referred to in subparagraph (a)(i) or in any other farm; or
	(ii)	a legal interest in any relevant farm asset; and
	(f)	the person satisfies the farmers’ income test for the purposes of this Division.
Note 1:	For qualifying farmer, transfer, eligible descendant, qualifying interest, farm and relevant farm assets, see subsection 5P(1).
Note 2:	For retirement age see subsection 5Q(1).
Note 3:	For the value for the purposes of this section of a farm or relevant farm asset see subsection (4) and for actively involved with a farm see subsection (5).
Note 4:	For the farmers’ income test see section 49J.
	(2)	Subject to subsection (3), this Division also applies to a person if:
	(a)	at any time after 14 September 1992 but before 15 September 2000, the person, being then an eligible former partner of a qualifying farmer, transferred by way of gift to one, or more than one, eligible descendant of the farmer (either solely to the eligible descendant or jointly to him or her and his or her partner):
	(i)	his or her qualifying interest in the farm or farms in which he or she had such an interest; and
	(ii)	all the qualifying interests that he or she had in relevant farm assets; and
	(b)	the person has reached retirement age or will reach retirement age before 15 September 2000; and
	(c)	the total value for the purposes of this section of the farm or farms, and the relevant farm assets, referred to in paragraph (a) does not exceed $500,000; and
	(d)	during the last 3 years before the transfer was completed, the eligible descendant or each of the eligible descendants:
	(i)	had been actively involved with the farm or any of the farms; or
	(ii)	would, in the opinion of the Commission, have been so involved but for exceptional circumstances beyond his or her control; and
	(e)	the person satisfies the farmers’ income test for the purposes of this Division.
Note 1:	For eligible former partner of a qualifying farmer, transfer, eligible descendant, qualifying interest, farm and relevant farm assets see subsection 5P(1).
Note 2:	For retirement age see subsection 5Q(1).
Note 3:	For the value for the purposes of this section of a farm or relevant farm asset see subsection (4) and for actively involved with a farm see subsection (5).
Note 4:	For the farmers’ income test see section 49J.
	(3)	This Division does not apply to the person if:
	(a)	immediately before the transfer, the eligible descendant, or one of the eligible descendants, referred to in paragraph (1)(a) or (2)(a) (as the case may be) had a qualifying interest in:
	(i)	the farm or one of the farms referred to in paragraph (1)(a)(i) or (2)(a)(i); or
	(ii)	any relevant farm asset; and
	(b)	the eligible descendant had acquired the qualifying interest in the farm, or in the relevant farm asset, after 14 September 1997; and
	(c)	the consideration, or part of the consideration, for the interest so acquired was the wages forgone by the eligible descendant while he or she was working as an employee on the farm or any of the farms.
Note:	For transfer, eligible descendant, qualifying interest, farm and relevant farm asset see subsection 5P(1).
	(4)	If a person transfers a qualifying interest that the person has in a farm or a relevant farm asset, then:
	(a)	if paragraph (b) does not apply—the value for the purposes of this section of the farm or relevant farm asset is its value when the transfer is completed; or
	(b)	if, immediately before the transfer by the person of his or her qualifying interest in the farm or relevant farm asset, the transferee had a qualifying interest in the farm or relevant farm asset—the value for the purposes of this section of the farm or relevant farm asset is its value when the transfer is completed less the value of the transferee’s qualifying interest in it at that time.
	(5)	For the purposes of paragraphs (1)(d) and (2)(d), a person is taken to have been actively involved with a farm during a particular period if, during that period, the person:
	(a)	has contributed a significant part of his or her labour to the development of the farm; or
	(b)	has undertaken educational studies or training in a field that, in the opinion of the Commission, is relevant to the development or management of the farm enterprise.
[bookmark: _Toc413646051][bookmark: _Toc414157470][bookmark: _Toc423491466]49B  How to assess the value of farms etc. subject to a transfer
Value of farm affected by previous transaction
	(1)	If:
	(a)	a transfer of a kind referred to in paragraph 49A(1)(a) or (2)(a) is completed after 14 September 1997; and
	(b)	at any time before the transfer but after 14 September 1997, the person making the transfer entered into a transaction or transactions as a result of which:
	(i)	the value of the farm or farms in which the person had a qualifying interest immediately before the transfer is less than the value that that farm or those farms would have had immediately before the transfer if the person had not entered into the transaction or transactions (the unreduced farm value); or
	(ii)	the value of the relevant farm assets in which the person had a qualifying interest immediately before the transfer is less than the value that those relevant farm assets would have had immediately before the transfer if the person had not entered into the transaction or transactions (the unreduced assets value);
then, for the purposes of section 49A:
	(c)	the value of that farm or those farms is taken to be an amount equal to the unreduced farm value; and
	(d)	the value of those relevant farm assets is taken to be an amount equal to the unreduced assets value.
Life interest retained in principal home on farm
	(2)	If, when transferring by way of gift to another person his or her qualifying interest in a farm, a person retains a freehold estate, a leasehold interest or a life interest in the dwelling-house on the farm, and the adjacent private land, that constitute the person’s principal home, then, for the purposes of section 49A:
	(a)	the person is taken to have transferred the whole of his or her qualifying interest in the farm by way of gift; but 
	(b)	when assessing the value of the farm, the value of the dwelling‑house and the adjacent private land is not to be included.
General rule
	(3)	Subject to this section, apply section 52CA in working out the value of a farm or farms, and any relevant farm assets, for the purposes of this Division.
Note:	For transfer, qualifying interest, eligible descendant, farm and relevant farm asset see subsection 5P(1).
[bookmark: _Toc413646052][bookmark: _Toc414157471][bookmark: _Toc423491467]Subdivision 2—Modification of provisions relating to assets test
[bookmark: _Toc413646053][bookmark: _Toc414157472][bookmark: _Toc423491468]49C  Transfer of estate in farm etc. not disposal of an asset
	(1)	If this Division applies to a person because of subsection 49A(1), then, subject to subsections (3) and (5):
	(a)	the transfer by the person of his or her qualifying interest in a farm or in a relevant farm asset is taken not to be a disposal of an asset (within the meaning of section 52E); and
	(b)	if the person’s partner has also transferred by way of gift to an eligible descendant of the person any qualifying interest in a farm or in a relevant farm asset, that transfer is taken not to be a disposal of an asset (within the meaning of section 52E).
	(2)	If this Division applies to a person because of subsection 49A(2), then, subject to subsections (4) and (5), the transfer by the person of his or her qualifying interest in a farm or in a relevant farm asset is taken not to be a disposal of an asset (within the meaning of section 52E).
	(3)	If:
	(a)	when the transfer referred to in paragraph (1)(a) was completed; or
	(b)	in the case of such a transfer that was completed before 15 September 1997—on 15 September 1997;
neither the person making the transfer nor his or her partner had reached retirement age, subsection (1) only applies after one of them reaches that age.
	(4)	If:
	(a)	when the transfer referred to in subsection (2) was completed; or
	(b)	in the case of such a transfer that was completed before 15 September 1997—on 15 September 1997;
the person making the transfer had not reached retirement age, subsection (2) only applies after the person reaches that age.
Note 1:	For transfer, qualifying interest, eligible descendant, farm and relevant farm asset see subsection 5P(1).
Note 2:	For retirement age see subsection 5Q(1).
	(5)	Disregard subsections (1) and (2) when working out a rate for the purposes of Division 6 of Part IIIAB.
Note:	Part IIIAB provides for the payment of a pension bonus to a person who qualifies for an age service pension if the person has deferred claiming that pension for a period of at least one year and the person, or the person’s partner, has worked gainfully during that period.
[bookmark: _Toc413646054][bookmark: _Toc414157473][bookmark: _Toc423491469]Subdivision 3—Claims for service pension or income support supplement
[bookmark: _Toc413646055][bookmark: _Toc414157474][bookmark: _Toc423491470]49D  Provisional commencement day
		If:
	(a)	a person, or a person’s partner, has reached retirement age; and
	(b)	this Division applies because of a transfer of qualifying interests by the person or the person’s partner; and
	(c)	the person makes a claim under this Act for a service pension or an income support supplement;
then, despite any other provision of this Act, the claimant’s provisional commencement day is:
	(d)	if the transfer was completed before 15 September 1997 and the person makes the claim before 15 September 1998—15 September 1997 or the day on which the person becomes qualified for the pension or supplement, whichever is later; or
	(e)	if the transfer was completed after 14 September 1997 but before 15 September 1998 and the person makes the claim before 15 September 1998:
	(i)	the day on which the transfer was completed; or
	(ii)	the day on which the person becomes qualified for the pension or supplement;
		whichever is later; or
	(f)	if the transfer was completed after 14 September 1998 but before 15 September 2000 and the person makes the claim during the period of 3 months that starts on the day on which the transfer was completed:
	(i)	the day on which the transfer was completed; or
	(ii)	the day on which the person becomes qualified for the pension or supplement;
		whichever is later; or
	(g)	in any other case—the day on which the claim is made.
[bookmark: _Toc413646056][bookmark: _Toc414157475][bookmark: _Toc423491471]Subdivision 4—Requests for increase in rate of service pension or income support supplement
[bookmark: _Toc413646057][bookmark: _Toc414157476][bookmark: _Toc423491472]49E  Application
	(1)	This Subdivision applies if:
	(a)	a person, or a person’s partner, has reached retirement age; and
	(b)	this Division applies because of a transfer of qualifying interests by the person or the person’s partner; and
	(c)	the person is receiving a service pension or an income support supplement under this Act; and
	(d)	the value of the qualifying interests has been included in the value of the person’s assets, or the partner’s assets, when calculating the rate of the person’s pension or supplement.
[bookmark: _Toc413646058][bookmark: _Toc414157477][bookmark: _Toc423491473]49F  Request for increase
		If:
	(a)	the rate at which a service pension or an income supplement is being, or has been, paid to a person is less than the rate (the increased rate) at which it would be, or would have been, paid if the value of the qualifying interests transferred by the person or the person’s partner had not been included in the value of the person’s assets, or of the partner’s assets, in calculating the rate of the person’s pension or supplement; and
	(b)	the person wants the pension or supplement to be paid at the increased rate;
the person must make a request to that effect.
[bookmark: _Toc413646059][bookmark: _Toc414157478][bookmark: _Toc423491474]49G  Form of request
		A request under section 49F must be made in writing and must be in accordance with a form approved by the Commission.
[bookmark: _Toc413646060][bookmark: _Toc414157479][bookmark: _Toc423491475]49H  Determination of request
	(1)	If:
	(a)	a person makes a request under section 49F in respect of a service pension or an income support supplement; and
	(b)	the Commission is satisfied that the rate at which the pension or supplement is being, or has been, paid to the person is less than the rate at which it would be, or would have been, paid if the value of the qualifying interests transferred by the person or the person’s partner had not been included in the value of the person’s assets, or the partner’s assets, when calculating the rate of the person’s pension or supplement;
the Commission must determine that the request is to be granted.
	(2)	The determination takes effect:
	(a)	if the transfer was completed before 15 September 1998 and the person makes the request before that day—on 15 September 1997 or the day on which the transfer was completed, whichever is later; or
	(b)	if the transfer was completed after 14 September 1998 but before 15 September 2000 and the person makes the request during the period of 3 months that starts on the day on which the transfer is completed—on the day on which the transfer was completed; or
	(c)	in any other case—on the day on which the request is made.
[bookmark: _Toc413646061][bookmark: _Toc414157480][bookmark: _Toc423491476]Subdivision 5—Farmers’ income test
[bookmark: _Toc413646062][bookmark: _Toc414157481][bookmark: _Toc423491477]49J  Does a person satisfy the farmers’ income test?
How to work out whether the farmers’ income test is satisfied
	(1)	This is how to work out whether a person who has transferred his or her qualifying interest in a farm or farms satisfies the farmers’ income test for the purposes of this Division:
Method statement
Step 1.	Work out under subsection (2) the amount of the person’s ordinary income (other than ordinary income from farming) for each of the last 3 financial years before the day on which the transfer was completed (the income test years).
	If the person was a member of a couple on the day on which the transfer was completed, work out also under subsection (2) the amount of his or her partner’s ordinary income (other than ordinary income from farming) for the 3 income test years.
	Add up all the amounts so obtained. The result is called the person’s total non‑farm income.
Step 2.	Work out under subsection (3) the amount of the person’s ordinary income from farming for each of the 3 income test years.
	If the person was a member of a couple on the day on which the transfer was completed, work out also under subsection (3) the amount of his or her partner’s ordinary income from farming for the 3 income test years.
	Add up all the amounts of positive income for both the person and the person’s partner and deduct from that total the amounts of negative income (if any) for both the person and the person’s partner. The result is called the person’s total farm income (which may be either positive or negative).
Step 3.	Work out the person’s total income for the 3 income test years:
	(a)	if the person’s total farm income is a positive amount—by adding that amount to the amount of the person’s total non-farm income; or
	(b)	if the person’s total farm income is a negative amount—by deducting that amount from the amount of the person’s total non-farm income.
Step 4.	Work out under subsection (4) the maximum basic rate for age service pension applicable to the person. Multiply that rate by 3. The result is called the person’s maximum basic entitlement.
Step 5.	If the person’s total income for the 3 income test years is less than the person’s maximum basic entitlement, the person satisfies the farmers’ income test for the purposes of this Division.
	If the person’s total income for the 3 income test years equals or exceeds the person’s maximum basic entitlement, the person does not satisfy the farmers’ income test for the purposes of this Division.
Person’s ordinary income from all sources other than farming
	(2)	For the purpose of working out a person’s ordinary income from all sources other than farming during a financial year, the following provisions have effect:
	(a)	Divisions 1, 4, 6 and 7 of this Part apply to the person;
	(b)	Division 2 of this Part applies to the person as if any reference in that Division to a tax year were a reference to that financial year;
	(c)	Division 3 of this Part does not apply to the person;
	(d)	any return on a financial asset that the person has actually received during the financial year is taken to be ordinary income of the person.
Person’s ordinary income from farming
	(3)	For the purpose of working out a person’s ordinary income from farming during a financial year, the following provisions have effect:
	(a)	Divisions 1, 4, 6 and 7 of this Part apply to the person;
	(b)	Division 2 of this Part applies to the person as if:
	(i)	any reference in subsection 46B(1) to a tax year were a reference to that financial year; and
	(ii)	subsection 46B(2) and section 46C were omitted;
	(c)	Division 3 of this Part does not apply to the person;
	(d)	any return on a financial asset that the person has actually received during the financial year and that relates to a farm or a relevant farm asset is taken to be ordinary income of the person from farming;
	(e)	if, at the end of the financial year, the value of all trading stock on hand that relates to a farm is less than the value of all such trading stock on hand at the beginning of that financial year—the amount of the difference is to be deducted from that part of the person’s ordinary income from farming for that financial year that is income in the form of profits;
	(f)	there is also to be deducted from the person’s ordinary income from farming:
	(i)	losses and outgoings that relate to a farm and are allowable deductions for the purposes of section 51 of the Income Tax Assessment Act 1936 or section 8‑1 of the Income Tax Assessment Act 1997, as appropriate; and
	(ii)	depreciation that relates to a relevant farm asset and is an allowable deduction for the purposes of subsection 54(1) of the Income Tax Assessment Act 1936 or Division 42 of the Income Tax Assessment Act 1997; and
	(iii)	amounts that relate to a farm or a relevant farm asset and are allowable deductions under subsection 82AAC(1) of the Income Tax Assessment Act 1936;
	(g)	if a negative result is obtained after applying paragraphs (e) and (f)—the person’s ordinary income from farming for the financial year is a negative income;
	(h)	if paragraph (g) does not apply—the person’s ordinary income from farming for the financial year is a positive income.
Person’s maximum basic rate for age service pension
	(4)	For the purposes of Step 4 in the Method statement in subsection (1), the maximum basic rate for age service pension applicable to the person is:
	(a)	if the person was a member of a couple at any time during the 3 years immediately preceding the operative day—an amount equal to twice the amount that was, on the operative day, the maximum basic rate for a partnered person under Module B in Part 2 of Schedule 6; or
	(b)	if paragraph (a) does not apply—an amount equal to the amount that was, on the operative day, the maximum basic rate for a person who is not a member of a couple under Module B in Part 2 of Schedule 6.
Definitions
	(5)	In this section:
income, in relation to a person, has the same meaning as in subsection 5H(1), except that, in addition to any amount that is not income of the person because of subsection 5H(4), (5) or (8), any payment to the person under:
	(a)	the AUSTUDY scheme; or
	(b)	the Social Security Act; or
	(c)	the Farm Household Support Act 1992;
is not income of the person for the purposes of this section.
operative day means:
	(a)	if the transfer of the person’s qualifying interest in the farm or farms was completed before 15 September 1997—that day; or
	(b)	otherwise—the day on which the transfer of the person’s qualifying interest in the farm or farms was completed.
ordinary income from farming, in relation to a person who has a qualifying interest in a farm or farms, means the ordinary income of the person from the farm or farms and any relevant farm assets.
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