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An Act relating to shareholdingsin certain
financial sector companies, and for related
pur poses

Part 1—Preliminary

1 Short title[seeNote 1]

This Act may be cited as the Financial Sector (Shareholdings) Act
1998.

2 Commencement [see Note 1]

This Act commences on the commencement of the Australian
Prudential Regulation Authority Act 1998.

3 Definitions

In this Act, unless the contrary intention appears:

100% subsidiary has the same meaning as in the Income Tax
Assessment Act 1997.

agreement means any agreement, whether formal or informal and
whether express or implied.

Australia, when used in a geographical sense, includes the external
Territories.

authorised deposit-taking institution has the same meaning asin
the Banking Act 1959.
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Part 1 Preliminary

Section 4

authorised insurance company means;

(a) acompany authorised under the Insurance Act 1973 to carry
on insurance business; or

(b) acompany registered under the Life Insurance Act 1995.
company means a body corporate.
Federal Court means the Federal Court of Australia.

financial sector company means:
(a) an authorised deposit-taking institution; or
(b) an authorised insurance company; or
(c) aholding company of a company covered by paragraph (a) or
(b).

holding company has the meaning given by section 4.

scheme means;

() any agreement, arrangement, understanding, promise or
undertaking, whether express or implied and whether or not
enforceable, or intended to be enforceable, by legal
proceedings; and

(b) any scheme, plan, proposal, action, course of action or course
of conduct, whether unilatera or otherwise.

unacceptable shareholding situation has the meaning given by
section 10.

Note: Schedule 1 sets out definitions of expressions used in Part 2 (which
deals with restrictions on shareholdings).

4 Holding companies

For the purposes of this Act, acompany (the first company) isthe
holding company of another company if the other company isa
100% subsidiary of the first company.

5 Crown to bebound

(1) ThisAct bindsthe Crown in right of the Commonwealth, of each

of the States, of the Australian Capital Territory, of the Northern
Territory and of Norfolk Island.
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Restrictions on shareholdings in financial sector companies Part 2

Section 6

(2) ThisAct does not make the Crown liable to be prosecuted for an
offence.

6 External Territories

This Act extends to all the external Territories.

7 Extra-territorial operation

This Act extends to acts, omissions, matters and things outside
Australia.

Financial Sector (Shareholdings) Act 1998 3



Part 2 Restrictions on shareholdingsin financial sector companies
Division 1 Introduction

Section 8

Part 2—Restrictions on shareholdingsin financial
sector companies

Divison 1—Introduction

8 Simplified outline

Thefollowing isasimplified outline of this Part:

* Financia sector companies are subject to a 15% shareholding
limit. The Treasurer may approve a higher percentage limit on
national interest grounds.

* Thoselimitsrelate to a person’ s stake in a company.

* A person’'sstake isthe aggregate of the person’s voting power
and the voting power of the person’s associates.

* A person whose stake in afinancia sector company does not
exceed 15% may be declared by the Treasurer to have
practical control of the company.

*  The person covered by the declaration must take steps to
ensure that the person does not have:

(@) astakethat exceeds 15%; or

(b) practical control.

*  Theregulations may require records to be kept, and
information to be given, for purposes relating to the
restrictions on shareholdings.

9 Definitionsin Schedule 1

Schedule 1 sets out definitions of expressions used in this Part.
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Restrictions on shareholdings in financial sector companies Part 2
15% shareholding limit Division 2

Section 10

Division 2—15% shareholding limit

10 Meaning of unacceptable shareholding situation

For the purposes of this Act, an unacceptable shareholding
situation existsin relation to a particular financia sector company
and inrelation to a particular person if the person holds a stake in
the company of more than:
(8 15%; or
(b) if an approval of ahigher percentageisin force under
Division 3 in relation to the company and in relation to the
person—that higher percentage.

Note: A person’s stake includes the interests of the person’s associates—see
Schedule 1.

11 Acquisitions of shares

If:
() aperson, or 2 or more persons under an arrangement, acquire
sharesin a company; and
(b) the acquisition has the result, in relation to a financial sector
company, that:

(i) an unacceptable shareholding situation comes into
existence in relation to the company and in relationto a
person; or

(i) if an unacceptable shareholding situation already exists
in relation to the company and in relation to a person—
thereis anincrease in the stake held by the person in the
company; and

(c) the person or persons mentioned in paragraph (a) were
reckless as to whether the acquisition would have that resullt;
the person or persons mentioned in paragraph (a) are guilty of an
offence punishable on conviction by afine not exceeding 400
penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Financial Sector (Shareholdings) Act 1998 5



Part 2 Restrictions on shareholdingsin financial sector companies
Division 2 15% shareholding limit

Section 12

12 Remedial orders

(1) If an unacceptable shareholding situation existsin relation to a
financial sector company, the Federal Court may, on application by
the Treasurer or the company, make such orders as the court
considers appropriate for the purpose of ensuring that that situation
ceasesto exist.

(2) If an unacceptabl e shareholding situation has existed in relation to
afinancia sector company, the Federal Court may, on application
by the Treasurer or the company, make such orders as the court
considers appropriate.

(3) The Federal Court’s ordersinclude:
(a) an order directing the disposal of shares; or
(b) an order restraining the exercise of any rights attached to
shares; or
(c) an order prohibiting or deferring the payment of any sums
due to aperson in respect of shares held by the person; or

(d) an order that any exercise of rights attached to shares be
disregarded.

(4) Subsection (3) does not, by implication, limit subsection (1) or (2).

(5) In addition to the Federal Court’s powers under subsections (1), (2)
and (3), the court:

(a) has power, for the purpose of securing compliance with any
other order made under this section, to make an order
directing any person to do or refrain from doing a specified
act; and

(b) has power to make an order containing such ancillary or
consequentia provisions as the court thinks just.

(6) The Federal Court may, before making an order under this section,
direct that notice of the application be given to such personsasit
thinks fit or be published in such manner asit thinksfit, or both.

(7) The Federal Court may, by order, rescind, vary or discharge an
order made by it under this section or suspend the operation of
such an order.

6 Financial Sector (Shareholdings) Act 1998



Restrictions on shareholdings in financial sector companies Part 2
Approval to exceed 15% shareholding limit Division 3

Section 13

Division 3—Approval to exceed 15% shareholding limit

13 Application for approval to exceed 15% shareholding limit

(1) A person may apply to the Treasurer for approval to hold astakein
aparticular financia sector company of more than 15%.

(2) The application must:

(a) specify the percentage of the stake (if any) the person
currently holds in the financial sector company; and

(b) specify the percentage of the stake the person is seeking
approval to hold in the company; and

(c) set out the person’s reasons for making the application; and
(d) be accompanied by the prescribed fee.

14 Approval of application

(1) If the applicant satisfies the Treasurer that it isin the national
interest to approve the applicant holding a stake in the company of
more than 15%, the Treasurer may grant the application.

Grant of application

(2) If the Treasurer grants the application, the Treasurer must:
() givewritten notice of the approval to the applicant; and
(b) specify the percentage of the stake the Treasurer approves the
applicant holding in the company (which may not be the
percentage the applicant applied for); and
(c) either:
(i) specify the period during which the approval remainsin
force; or
(i) specify that the approval remains in force indefinitely.

Refusal of application

(3) If the Treasurer refuses the application, the Treasurer must give
written notice of the refusal to the applicant.

Financial Sector (Shareholdings) Act 1998 7



Part 2 Restrictions on shareholdingsin financial sector companies
Division 3 Approval to exceed 15% shareholding limit

Section 15

Notification of approval

(4) The Treasurer must arrange for a copy of anotice of approval
under this section to be:

(a) published in the Gazette; and
(b) given to the company concerned.

15 Duration of approval

(1) An approval under section 14 remainsin force:

(a) if the notice of approval specifies a period during which the
approval remainsin force—until the end of that period, or if
the Treasurer extends that period, until the end of that
extended period; or

(b) otherwise—indefinitely.
Extension of approval

(2) A person who holds an approval under section 14 that isin force
for a specified period may apply to the Treasurer to extend that
period.

(3) The application must:
(a) set out the person’s reasons for making the application; and
(b) be accompanied by the prescribed fee.

(4) If the applicant satisfies the Treasurer that it isin the national
interest to grant the extension, the Treasurer may grant the
application.

(5) If the Treasurer grants the application, the Treasurer must:
(a) givewritten notice of the extension to the applicant; and

(b) specify the extended period during which the approval
remainsin force (which may not be the period the applicant
applied for).

(6) If the Treasurer refuses the application, the Treasurer must give
written notice of the refusal to the applicant.

8 Financial Sector (Shareholdings) Act 1998



Restrictions on shareholdings in financial sector companies Part 2
Approval to exceed 15% shareholding limit Division 3

Section 16

Notification of extension

(7) The Treasurer must arrange for a copy of anotice of extension
under this section to be:

(a) published in the Gazette; and
(b) givento thefinancial sector company concerned.

16 Conditions of approval

(1) Anapproval under section 14 is subject to such conditions (if any)
as are specified in the notice of approval.

(2) The Treasurer may, by written notice given to a person who holds
an approval under section 14:

(a) impose one or more conditions or further conditions to which
the approval is subject; or

(b) revoke or vary any condition:
(i) imposed under paragraph (a); or
(ii) specified in the notice of approval.

Procedures

(3) The Treasurer’s power under subsection (2) may be exercised:
(a) onthe Treasurer’s own initiative; or

(b) on application made to the Treasurer by the person who holds
the approval.

(4) An application made by a person under paragraph (3)(b) must:
(a) set out the person’s reasons for making the application; and
(b) be accompanied by the prescribed fee.

(5) If the Treasurer refuses an application under paragraph (3)(b), the
Treasurer must give written notice of the refusal to the applicant.

Notification

(6) The Treasurer must arrange for a copy of a notice under
subsection (2) to be:

() published in the Gazette; and
(b) givento thefinancia sector company concerned.

Financial Sector (Shareholdings) Act 1998 9



Part 2 Restrictions on shareholdingsin financial sector companies
Division 3 Approval to exceed 15% shareholding limit

Section 17

17 Varying percentage stake approved

Application by holder of approval

(1) A person who holds an approval under section 14 may apply to the
Treasurer to vary the percentage specified in the approval.

(2) The application must:

(a) specify the percentage of the stake the person currently holds
in the financial sector company concerned; and

(b) specify the percentage of the stake the person is seeking
approval to hold in the company; and

(c) set out the person’ s reasons for making the application; and
(d) be accompanied by the prescribed fee.

(3) If the applicant satisfies the Treasurer that it isin the nationa
interest to vary the percentage, the Treasurer may grant the
application.

(4) If the Treasurer grants the application, the Treasurer must:
() givewritten notice of the variation to the applicant; and

(b) specify the variation granted (which may not be the variation
the applicant applied for).

(5) If the Treasurer refuses an application, the Treasurer must give
written notice of the refusal to the applicant.

Treasurer’sown initiative

(6) The Treasurer may, by written notice given to a person who holds
an approval under section 14, vary the percentage specified in the
approval if the Treasurer is satisfied that it isin the national interest
to do so.

Percentage varied upwards

(7) If the Treasurer varies a percentage upwards, the variation takes
effect on the day the notice of variation is given.

10
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Restrictions on shareholdings in financial sector companies Part 2
Approval to exceed 15% shareholding limit Division 3

Section 18

(8)

(9)

Percentage varied downwards

If the Treasurer varies a percentage downwards, the variation takes
effect on the day specified in the notice of variation. The specified
day must be aday at least 90 days after the day on which the notice
isgiven.

Notification of variation

The Treasurer must arrange for a copy of a notice of variation
under this section to be:

() published in the Gazette; and
(b) givento thefinancia sector company concerned.

18 Revoking an approval

(1)

)

©)

Revocation on specified grounds

The Treasurer may, by written notice given to a person who holds
an approval under section 14 in relation to afinancia sector
company, revoke the approval if the Treasurer is satisfied that:
(a) itisinthe national interest to do so; or
(b) an unacceptable shareholding situation existsin relation to
the financial sector company and in relation to the person; or
(c) there has been a contravention of a condition to which the
approval is subject.

The revocation takes effect on the day specified in the notice of
revocation. The specified day must be a day at least 90 days after
the day on which the noticeis given.

Revocation on request

If a person who holds an approval under section 14 requests the
Treasurer to revoke the approval, the Treasurer must, by written
notice given to the person, revoke the approval. The revocation
takes effect on the day specified in the notice of revocation.

Financial Sector (Shareholdings) Act 1998 11



Part 2 Restrictions on shareholdingsin financial sector companies
Division 3 Approval to exceed 15% shareholding limit

Section 19

Notification of revocation

(4) The Treasurer must arrange for a copy of a notice of revocation
under this section to be:
(a) published in the Gazette; and
(b) givento the financial sector company concerned.

19 Flow-on approvals

100% subsidiaries of holding company

(1) If:
(a) at aparticular time, a person holds an approval under
section 14 to hold a stake in afinancia sector company of
more than 15%; and

(b) thefinancial sector company is a holding company of an
authorised deposit-taking institution or an authorised
insurance company;

there are taken to be in force at that time approvals of the
Treasurer, under section 14, for the person to hold the same
percentage stake in each financial sector company that is a 100%
subsidiary of the holding company.

(2) If, on aparticular day, afinancial sector company that is a 100%
subsidiary of the holding company ceases to be a 100% subsidiary
of the holding company, the approval that is taken to be in force,
because of subsection (1), in relation to that financial sector
company continues in force until:

(a) the end of 90 days after that day; or

(b) if, during that period of 90 days, the person becomes the
holder of another approval under section 14 in relation to the
financial sector company—that other approval comesinto
force.

Officers of company

(3) If, at aparticular time, a company (the approval company) holds
an approval under section 14 to hold a stake in afinancial sector
company of more than 15%, thereis taken to bein force at that
time an approval of the Treasurer, under section 14, for each

12 Financial Sector (Shareholdings) Act 1998



Restrictions on shareholdings in financial sector companies Part 2
Practical control where 15% shareholding limit not exceeded Division 4

Section 20

officer of the approval company to hold the same percentage stake
in the financial sector company.

20 Further information about applications

(1) This section applies to an application under this Division.

(2) The Treasurer may, by written notice given to the applicant,
require the applicant to give the Treasurer, within a specified
period, further information about the application.

(3) The Treasurer may refuse to consider the application until the
applicant gives the Treasurer the information.

21 Electronic lodgment of applications

(1) The Treasurer may require or permit an application under this
Division to be given, in accordance with specified software
requirements and specified authentication requirements:

() on aspecified kind of data storage device; or
(b) by way of aspecified kind of € ectronic transmission.

(2) If an application is given by way of electronic transmission, the
application is taken to be accompanied by afeeif thefeeis paid
within 7 days after the transmission.

(3) Inthissection:

data storage device means any article or material (for example, a
disk) from which information is capable of being reproduced with
or without the aid of any other article or device.

Financial Sector (Shareholdings) Act 1998 13



Part 2 Restrictions on shareholdingsin financial sector companies
Division 4 Practical control where 15% shareholding limit not exceeded

Section 22

Division 4—Practical control where 15% shareholding
limit not exceeded

22 Meaning of control
In this Division:

control includes control as aresult of, or by means of, trusts,
agreements, arrangements, understandings and practices, whether
or not having legal or equitable force and whether or not based on
legal or equitable rights.

23 Treasurer may declare person to have practical control of a
financial sector company

Declaration

Q) If:
(a) the Treasurer is satisfied that:

(i) thedirectorsof afinancia sector company are
accustomed or under an obligation, whether formal or
informal, to act in accordance with the directions,
instructions or wishes of a person (either alone or
together with associates); or

(if) aperson (either aone or together with associates) isin a
position to exercise control over afinancial sector
company; and

(b) the Treasurer is satisfied that:

(i) the person does not have any stake in the company; or

(it) if the person has a stake in the company—that stake is
not more than 15%; and

(c) the Treasurer is satisfied that it isin the nationa interest to
declare that the person has practical control of the company
for the purposes of this Act;
the Treasurer may declare that the person has practical control of
the company for the purposes of this Act.

14 Financial Sector (Shareholdings) Act 1998



Restrictions on shareholdings in financial sector companies Part 2
Practical control where 15% shareholding limit not exceeded Division 4

Section 24

Declaration has effect

(2) A declaration under this section has effect accordingly.

Revocation of declaration

(3) The Treasurer must revoke a declaration under this section if the
Treasurer ceasesto be satisfied of the matters referred to in

paragraphs (1)(a), (b) and (c).
Notification of declaration

(4) If adeclaration under this section is made or revoked, the Treasurer
must arrange for a copy of the declaration or revocation to be given
to the financial sector company and the person concerned.

24 Requirement to relinquish practical control or reduce stake

(1) If aperson has practical control of afinancial sector company, the
person must take such steps as are necessary to ensure that:

(a) thedirectors of the company are not accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person
(either alone or together with associates); and

(b) the person (either alone or together with associates) isnot in
aposition to exercise control over the company; and

(c) either:

(i) the person does not have any stake in the company; or
(it) if the person has a stake in the company—that stake is
not more than 15%.

Note: Practical control has the meaning given by section 23.

(2) The person must take those steps:

(a) within 90 days after receiving the copy of the most recent
declaration under section 23 relating to the practica control
of the company; or

(b) if the Treasurer, by written notice given to the person, allows
alonger period for compliance—before the end of that longer
period.

(3) A personisguilty of an offenceif:

Financial Sector (Shareholdings) Act 1998 15



Part 2 Restrictions on shareholdingsin financial sector companies
Division 4 Practical control where 15% shareholding limit not exceeded

Section 25

(a) the person is subject to arequirement under this section; and

(b) the person intentionally or recklesdy contravenesthe
requirement.

Penalty: 400 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

25 Remedial orders

Q) If:

() adeclaration under section 23isinforceinrelationto a
person and in relation to afinancial sector company; and

(b) the Federal Court is satisfied that:

(i) the directors of the company are accustomed or under
an obligation, whether formal or informal, to act in
accordance with the directions, instructions or wishes of
the person (either alone or together with associates); or

(ii) the person (either alone or together with associates) isin
aposition to exercise control over the company; and

(c) the Federal Court is satisfied that:

(i) the person does not have any stake in the company; or

(it) if the person has a stake in the company—that stake is
not more than 15%;
the court may, on application by the Treasurer, make such orders
as the court considers appropriate to ensure that:

(d) the directors of the company are not accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person
(either alone or together with associates); and

(e) the person (either alone or together with associates) isnot in
aposition to exercise control over the company; and

(f) either:

(i) the person does not have any stake in the company; or

(it) if the person has a stake in the company—that stake is
not more than 15%.

(2) The Federa Court’s ordersinclude:
(a) an order directing the disposal of shares; or

16 Financial Sector (Shareholdings) Act 1998



Restrictions on shareholdings in financial sector companies Part 2
Practical control where 15% shareholding limit not exceeded Division 4

Section 25

(b) an order restraining the exercise of any rights attached to
shares; or

(c) an order prohibiting or deferring the payment of any sums
due to aperson in respect of shares held by the person; or

(d) an order that any exercise of rights attached to shares be
disregarded.

(3) Subsection (2) does not, by implication, limit subsection (1).

(4) In addition to the Federal Court’s powers under subsections (1) and
(2), the court:

(a) has power, for the purpose of securing compliance with any
other order made under this section, to make an order
directing any person to do or refrain from doing a specified
act; and

(b) has power to make an order containing such ancillary or
consequentia provisions as the court thinks just.

(5) The Federal Court may, before making an order under this section,
direct that notice of the Treasurer’s application be given to such
persons as it thinks fit or be published in such manner asit thinks
fit, or both.

(6) The Federal Court may, by order, rescind, vary or discharge an
order made by it under this section or suspend the operation of
such an order.
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Part 2 Restrictions on shareholdingsin financial sector companies
Division 5 Record-keeping and giving of information

Section 26

Division 5—Recor d-keeping and giving of information

26 Record-keeping and giving of information

)

)

©)

(4)

The regulations may make provision for and in relation to requiring
a person:

(a) to keep and retain records, where the records are relevant to
an ownership matter; and

(b) to giveinformation to the Treasurer that isrelevant to an
ownership matter; or

(c) togiveinformation to afinancial sector company, where the
information is relevant to an ownership matter that concerns
the company.

Note: Ownership matter isdefined by subsection (6).

Satutory declarations

The regulations may provide that information given in accordance
with arequirement covered by paragraph (1)(b) or (c) must be
verified by statutory declaration.

No salf-incrimination

Anindividua is not required to give information in accordance
with arequirement covered by paragraph (1)(b) or (c) if the
information might tend to incriminate the individual or expose the
individual to a penalty.

Offence

A person is guilty of an offenceif:
(a) the person is subject to arequirement covered by
paragraph (1)(a), (b) or (c); and
(b) the person intentionally or recklesdy contravenesthe
requirement.

Penalty: 50 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

18
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Restrictions on shareholdings in financial sector companies Part 2
Ancillary matters Division 6

Section 26

Regulations may confer discretionary powers on the Treasurer

(5) Regulations made for the purposes of this section may make
provision for or in relation to a matter by conferring a power on the
Treasurer. For example, the regulations could provide that the
Treasurer may, by written notice given to afinancia sector
company, require the company to give the Treasurer, within the
period and in the manner specified in the notice, specified
information about an ownership matter relating to the company.

Definition

(6) For the purposes of this section, each of the following mattersis an
ownership matter:

() whether aperson holds a stake in afinancial sector company
and, if so, the percentage of that stake;

(b) whether the directors of afinancial sector company are
accustomed or under an obligation, whether formal or
informal, to act in accordance with the directions,
instructions or wishes of a person (either alone or together
with associates);

(c) whether a person (either alone or together with associates) is
in a position to exercise control over afinancia sector
company.

For this purpose, control has the same meaning as in section 22.
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Part 2 Restrictions on shareholdingsin financial sector companies
Division 6 Ancillary matters

Section 27

Divison 6—Ancillary matters

27 Provision to attract the corporations power, the banking power

and the insurance power

(1) ThisPart does not apply in relation to afinancia sector company
unless the company is:

(a) acongtitutional corporation (other than a corporation that
carries on State banking, or State insurance, not extending
beyond the limits of the State concerned); or

(b) abody corporate that carries on the business of banking; or

(c) abody corporate that carries on the business of insurance.

Severability

(2) Without prejudiceto its effect apart from this subsection,
subsection (1) also hasthe effect it would have if:

(a) thereferencein paragraph (1)(b) to abody corporate that
carries on the business of banking were, by express
provision, confined to a body corporate that carries on asits
sole or principal business the business of banking; and

(b) thereferencein paragraph (1)(c) to abody corporate that
carries on the business of insurance were, by express
provision, confined to a body corporate that carries on asits
sole or principal business the business of insurance.

Definitions
(3) Inthissection:

business of banking does not include State banking not extending
beyond the limits of the State concerned.

business of insurance does not include State insurance not
extending beyond the limits of the State concerned.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

20
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Section 28

28 Concurrent operation of State/Territory laws

It istheintention of the Parliament that this Part is not to apply to
the exclusion of alaw of a State or Territory to the extent that that
law is capable of operating concurrently with this Part.

29 Validity of actsdone in contravention of this Part

An actis not invalidated by the fact that it constitutes an offence
against this Part.

30 Acquisition of property

(1) The Federal Court must not make an order under this Part if:

(a) the order would result in the acquisition of property from a
person otherwise than on just terms; and

(b) the order would be invalid because of paragraph 51(xxxi) of
the Constitution.

(2) Inthissection:

acquisition of property has the same meaning asin paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.
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Part 3 Anti-avoidance
Division 6 Ancillary matters

Section 31

Part 3—Anti-avoidance

31 Anti-avoidance

(1)

)

©)

If:

() oneor more persons enter into, begin to carry out or carry out
ascheme; and

(b) it would be concluded that the person, or any of the persons,
who entered into, began to carry out or carried out the
scheme or any part of the scheme did so for the sole or
dominant purpose of avoiding the application of any
provision of Part 2 in relation to any person or persons
(whether or not mentioned in paragraph (a)); and

(c) asaresult of the scheme or apart of the scheme, a person
(the stakeholder) increases the stakeholder’ s stakein a
financial sector company;

the Treasurer may give the stakeholder a written direction to cease
holding that stake within a specified time.

Offence

A personisguilty of an offenceif:
(a) the personissubject to a direction under subsection (1); and
(b) the person intentionally contravenes the direction.

Penalty: 400 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Definitions
In this section:

increase, in relation to a stake in acompany, includes an increase
from a starting point of nil.

stake, in relation to a company, has the same meaning asin
Schedule 1.
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Injunctions Part 4
Ancillary matters Division 6

Section 32

Part 4—Injunctions

32 Injunctions

(1)

)

©)

(4)

Restraining injunctions

If aperson has engaged, is engaging or is proposing to engagein
any conduct in contravention of section 11, the Federal Court may,
on the application of the Treasurer, grant an injunction:

(a) restraining the person from engaging in the conduct; and
(b) if, inthe court’sopinion, it is desirable to do so—requiring
the person to do something.

If:
(a) aperson has engaged, is engaging or is proposing to engage
in any conduct in contravention of section 11; and
(b) the contravention relates to the existence of an unacceptable
shareholding situation in relation to afinancial sector
company;
the Federal Court may, on the application of the company, grant an
injunction:
(c) restraining the person from engaging in the conduct; and
(d) if, inthe court’sopinion, it is desirable to do so—requiring
the person to do something.

If aperson has engaged, is engaging or is proposing to engagein
any conduct in contravention of a condition to which an approval
under section 14 is subject, the Federal Court may, on the
application of the Treasurer, grant an injunction:

(a) restraining the person from engaging in the conduct; and
(b) if, inthe court’sopinion, it is desirable to do so—requiring
the person to do something.

Performance injunctions

If:

() aperson hasrefused or failed, or isrefusing or failing, or is
proposing to refuse or fail, to do an act or thing; and
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Part 4 Injunctions
Division 6 Ancillary matters

Section 33

(b) therefusa or failure was, is or would be a contravention of
section 26 or 31;

the Federal Court may, on the application of the Treasurer, grant an
injunction requiring the person to do that act or thing.

(5) If:
() aperson hasrefused or failed, isrefusing or failing, or is
proposing to refuse or fail, to do an act or thing; and
(b) therefusa or failure was, is or would be a contravention of
subsection 26(4) that relates to arequirement covered by
paragraph 26(1)(c) to give information to afinancial sector
company;
the Federal Court may, on the application of the company, grant an
injunction requiring the person to do that act or thing.

(6) If:
() aperson hasrefused or failed, or isrefusing or failing, or is
proposing to refuse or fail, to do an act or thing; and
(b) therefusal or failure was, is or would be a contravention of a
condition to which an approval under section 14 is subject;
the Federal Court may, on the application of the Treasurer, grant an
injunction requiring the person to do that act or thing.

33 Interim injunctions

Grant of interiminjunction

(1) If an application is made to the court for an injunction under
section 32, the court may, before considering the application, grant
an interim injunction restraining a person from engaging in
conduct of akind referred to in that section.

No undertakings as to damages

(2) The court isnot to require an applicant for an injunction under
section 32, as a condition of granting an interim injunction, to give
any undertakings as to damages.
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Section 34

34 Dischargeetc. of injunctions

The court may discharge or vary an injunction granted under this

Part.

35 Certain limitson granting injunctions not to apply

Restraining injunctions

(1) The power of the court under this Part to grant an injunction
restraining a person from engaging in conduct of a particular kind
may be exercised:

(@

(b)

if the court is satisfied that the person has engaged in conduct
of that kind—whether or not it appears to the court that the
person intends to engage again, or to continue to engage, in
conduct of that kind; or

if it appearsto the court that, if an injunction is not granted, it
islikely that the person will engage in conduct of that kind—
whether or not the person has previoudy engaged in conduct
of that kind and whether or not there is an imminent danger
of substantial damage to any person if the person engagesin
conduct of that kind.

Performance injunctions

(2) The power of the court under this Part to grant an injunction
requiring a person to do an act or thing may be exercised:

@

(b)

if the court is satisfied that the person has refused or failed to
do that act or thing—whether or not it appears to the court
that the person intends to refuse or fail again, or to continue
to refuse or fail, to do that act or thing; or

if it appearsto the court that, if an injunction is not granted, it
islikely that the person will refuse or fail to do that act or
thing—whether or not the person has previously refused or
failed to do that act or thing and whether or not thereisan
imminent danger of substantial damage to any person if the
person refuses or failsto do that act or thing.
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Section 36

36 Other powersof the court unaffected

The powers conferred on the court under this Part are in addition
to, and not instead of, any other powers of the court, whether
conferred by this Act or otherwise.
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Ancillary matters Division 6

Section 38

Part 5—Offences

38 Incorrect records

A person is guilty of an offenceif:
(a) the person is subject to a requirement covered by paragraph
26(1)(a); and
(b) in purported compliance with that requirement, the person
makes arecord of any matter or thing; and

(c) the person makes the record in such away that it does not
correctly record the matter or thing.

Penalty: Imprisonment for 6 months.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

39 Indictable offences

An offence againgt section 11, 24 or 31 is an indictable offence.

40 Application of Criminal Code

Chapter 2 of the Criminal Code appliesto all offences against this
Act.

41 Service of summonsor process on foreign corporations—criminal
proceedings

(1) Thissection appliesto asummons or processin any criminal
proceedings under this Act, where:

(a) service of the summons or processis required to be served on
abody corporate incorporated outside Austraia; and

(b) the body corporate does not have aregistered office or a
principal officein Australia; and

(c) the body corporate has an agent in Australia.

(2) Service of the summons or process may be effected by serving it
on the agent.
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Part 6 Civil liability
Division 6 Ancillary matters

Section 41

(3) Subsection (2) has effect in addition to section 28A of the Acts
Interpretation Act 1901.

Note: Section 28A of the Acts Interpretation Act 1901 deals with the service
of documents.

(4) Inthissection:

criminal proceeding includes a proceeding to determine whether a
person should be tried for an offence.
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Civil ligbility Part 6
Ancillary matters Division 6

Section 42

Part 6—Civil liability

42 Civil liability of corporations

(1)

()

©)

State of mind

If, inacivil proceeding under this Act in respect of conduct
engaged in by a corporation, it is necessary to establish the state of
mind of the corporation, it is sufficient to show that:
(a) adirector, employee or agent of the corporation engaged in
that conduct; and
(b) the director, employee or agent was, in engaging in that
conduct, acting within the scope of his or her actual or
apparent authority; and
(c) thedirector, employee or agent had that state of mind.

Conduct

If:
(a) conduct is engaged in on behalf of a corporation by a
director, employee or agent of the corporation; and
(b) the conduct is within the scope of his or her actual or
apparent authority;
the conduct is taken, for the purposes of a civil proceeding under
this Act, to have been engaged in by the corporation unless the
corporation establishes that it took reasonable precautions and
exercised due diligence to avoid the conduct.

Extended meaning of state of mind

A referencein subsection (1) to the state of mind of a person
includes a reference to:
(a) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’s reasons for the intention, opinion, belief or
purpose.
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Section 43

Extended meaning of director

(4) A referencein thissection to adirector of acorporation includes a
reference to a constituent member of a body corporate incorporated
for apublic purpose by alaw of the Commonwealth, a State or a
Territory.

Extended meaning of engaging in conduct

(5) A referencein thissection to engaging in conduct includes a
referenceto failing or refusing to engage in conduct.

43 Civil liability of persons other than cor porations

State of mind

(2) If, inacivil proceeding under this Act in respect of conduct
engaged in by a person other than a corporation, it is necessary to
establish the state of mind of the person, it is sufficient to show
that:

(a) the conduct was engaged in by an employee or agent of the
person within the scope of his or her actua or apparent
authority; and

(b) the employee or agent had that state of mind.

Conduct

(2 If:
(a) conduct is engaged in on behalf of a person other than a
corporation by an employee or agent of the person; and
(b) the conduct iswithin the employee’s or agent’s actual or
apparent authority;
the conduct is taken, for the purposes of acivil proceeding under
this Act, to have been engaged in by the person unless the person
establishes that he or she took reasonabl e precautions and
exercised due diligence to avoid the conduct.
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Section 43

Extended meaning of state of mind

(3) A referencein thissection to the state of mind of a person includes
areference to:
(a) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’s reasons for the intention, opinion, belief or
purpose.

Extended meaning of engaging in conduct

(4) A referencein thissection to engaging in conduct includes a
referenceto failing or refusing to engage in conduct.
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Section 44

Part 7—Miscellaneous

44 Delegation by Treasurer

(1) The Treasurer may, by writing, delegate any or all of the
Treasurer’s powers under this Act to:

(8) APRA (the Australian Prudential Regulation Authority); or

(b) an APRA member (within the meaning of the Australian
Prudential Regulation Authority Act 1998); or

(c) an APRA staff member (within the meaning of the
Australian Prudential Regulation Authority Act 1998).

(2) Thedelegateis, in the exercise of any power delegated under
subsection (1), subject to the directions of the Treasurer.

45 Foreign Acquisitions and Takeovers Act 1975 and thisAct to
oper ate independently of each other

(1) ThisAct and the Foreign Acquisitions and Takeovers Act 1975
operate independently of each other.

(2) In particular, adecision under either Act has effect only for the
purposes of the Act concerned.

46 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

47 Transitional—pre-commencement stakesin financial sector
companies

(1) Thissection appliesif, immediatdy before the commencement of
this section:
(a) aperson held astakein aparticular financial sector company
of more than 15%; and
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Section 48

(b) the holding of that stake did not, to any extent, involve a
contravention of a provision of the Banks (Shareholdings)
Act 1972 or the Insurance Acquisitions and Takeovers Act
1991.

(2) ThisAct has effect asif the Treasurer had, immediately after the
commencement of this section, by written notice under section 14,
approved the person holding the same percentage stake in the
company.

Note: This approval can be varied or revoked in accordance with the
provisions of Division 3 of Part 2.

(3) For the purposes of this section, Part 1 and Schedule 1 are taken to
have been in force immediately before the commencement of this
section.

(4) For the purposes of this section, a company that is an authorised
deposit-taking institution immediately after the commencement of
this section is taken to have been an authorised deposit-taking
institution immediately before the commencement of this section.

48 Transitional—pre-transfer stakesheld in bodiestransferring to
regulation by the Commonwealth

(1) Thissection appliesif, immediately before the transfer date:

() aperson held astake in a particular transferring financial
sector company of more than 15%; and

(b) the holding of that stake did not, to any extent, involve a
contravention of a provision of the replaced legislation.

(2) The Treasurer istaken, on the transfer date, by written notice under
section 14, to have approved the person holding the same
percentage stake in the company. The approval istaken to specify
the period of 18 months starting on the transfer date as the period
during which it remainsin force.

(3) An approval taken by subsection (2) to have been granted by the
Treasurer may be dealt with under this Act asif it had actually
been granted under section 14. However, subsections 14(2) and (4)
do not apply to the approval.
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Section 49

(4)

©)

(6)

For the purposes of this section, Part 1 and Schedule 1 are taken to
have been applicable to transferring financial sector companies
immediately before the transfer date.

For the purposes of this section, atransferring financia sector
company that is, on the transfer date:

(a) an authorised deposit-taking institution; or

(b) acompany registered under the Life Insurance Act 1995;
istaken to have been a body of that kind immediately before the
transfer date.

In this section:

replaced legidation has the same meaning asit has for the
purposes of item 22 of Schedule 8 to the Financial Sector Reform
(Amendments and Transitional Provisions) Act (No. 1) 1999.

transfer date means the date that is the transfer date for the
purposes of the Financial Sector Reform (Amendments and
Transitional Provisions) Act (No. 1) 1999.

transferring financial sector company means a financial sector
company that is atransferring body for the purposes of Part 1 of
Schedule 8 to the Financial Sector Reform (Amendments and
Transitional Provisions) Act (No. 1) 1999.

49 Transitional—stakes held asaresult of completion of transfers of

engagements or mergersunder certain Stateor Territory
laws

(1) Thissection appliesif:

(a) atransfer of engagements or a merger takes effect on adate
(the date of effect) after the transfer date in accordance with a
State or Territory transitional law referred to in subitem 19(1)
of Schedule 8 to the Financial Sector Reform (Amendments
and Transitional Provisions) Act (No. 1) 1999; and

(b) thetransfer or merger resultsin aperson holding astakein a
particular financial sector company of more than 15%; and

(c) the holding of that stake would not, to any extent, have
involved a contravention of a provision of the replaced
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)

©)

(4)

legidlation if the transfer or merger had taken effect
immediately before the transfer date.

The Treasurer istaken, on the date of effect, by written notice
under section 14, to have approved the person holding the same
percentage stake in the company. The approval is taken to specify
the period of 18 months starting on the date of effect as the period
during which it remainsin force.

An approval taken by subsection (2) to have been granted by the
Treasurer may be dealt with under this Act asif it had actually
been granted under section 14. However, subsections 14(2) and (4)
do not apply to the approval.

In this section:

replaced legidation has the same meaning asit has for the
purposes of item 22 of Schedule 8 to the Financial Sector Reform
(Amendments and Transitional Provisions) Act (No. 1) 1999.

transfer date means the date that is the transfer date for the
purposes of the Financial Sector Reform (Amendments and
Transitional Provisions) Act (No. 1) 1999.
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Schedule 1 Ownership definitions

Clause 1

Schedule 1—Owner ship definitions

Note: See section 9.

1 Object

The object of this Schedule isto define terms used in Part 2 (which
deals with restrictions on sharehol dings).

2 Definitions

In Part 2 and this Schedule, unless the contrary intention appears:

acquisition includes an agreement to acquire, but does not include:
(a) an acquisition by will or by devolution by operation of law;
or
(b) an acquisition by way of enforcement of aloan security.

arrangement has a meaning affected by clause 3.
associate has the meaning given by clause 4.

constituent document, in relation to a company, means:
(8) the memorandum and articles of association of the company;
or
(b) any rules or other documents constituting the company or
governing its activities.

direct control interest has the meaning given by clause 11.

director includes any person occupying the position of director of a
company, by whatever name called.

discretionary trust means atrust where:

() aperson (who may include the trustee) is empowered (either
unconditionally or on the fulfilment of a condition) to
exercise any power of appointment or other discretion; and

(b) the exercise of the power or discretion, or the failureto
exercise the power or discretion, has the effect of
determining, to any extent, either or both of the following:
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Clause 2

(i) theidentities of those who may benefit under the trust;

(if) how beneficiaries are to benefit, as between themselves,
under the trust.

increase, in relation to a stake in acompany, includes an increase
from a starting point of nil.

interest in a share has the meaning given by clause 7.

lender, in relation to aloan security, means the person who is
entitled to enforce the security.

lending money includes providing non-equity finance where the
provision of the finance may reasonably be regarded as equivalent
to lending money.

loan security means a security held solely for the purposes of a
moneylending agreement.

management employee, in relation to a company, means an
employee of the company who is concerned in, or takes part in, the
management of the company.

moneylending agreement means an agreement entered into in
good faith in the ordinary course of carrying on a business of
lending money, but does not include an agreement dealing with
any matter unrelated to the carrying on of that business.

officer, in relation to a company, means:
(a) adirector, secretary or management employee of the
company; or
(b) areceiver and manager of any part of the undertaking of the
company appointed under a power contained in any
instrument; or

(c) aliquidator of the company appointed in avoluntary
winding-up.

ownership provisions means Part 2 and this Schedule.

power to appoint a director of a company has a meaning affected
by clause 5.

practical control, inrelation to afinancial sector company, has the
meaning given by section 23.
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Clause 3

relative, in relation to a person, means:
(a) the person’sspouse; or
(b) another person who, athough not legally married to the

person, lives with the person on a bona fide domestic basis as
the husband or wife of the person; or

(c) aparent or remoter linea ancestor of the person; or
(d) ason, daughter or remoter issue of the person; or
(e) abrother or sister of the person.

share, in relation to a company, means a share in the share capital
of the company, and includes:
(a) stock into which any or al of the share capital of the
company has been converted; or
(b) aninterest in such a share or in such stock.

stake, in relation to a company, has the meaning given by
clause 10.

voting power has the meaning given by clause 9.

3 Entering into an agreement or arrangement

(1) For the purposes of the ownership provisions, a person istaken to
have proposed to enter into an agreement or arrangement if the
person takes part in, or proposes to take part in, negotiations with a
view to entering into the agreement or arrangement.

(2) A referencein the ownership provisionsto enteringinto an
agreement or arrangement includes a reference to altering or
varying an agreement or arrangement.

(3) A referencein the ownership provisionsto entering into an
arrangement is areference to entering into any formal or informal
scheme, arrangement or understanding, whether expressly or by
implication and, without limiting the generality of the foregoing,
includes a reference to:

() entering into an agreement; or

(b) creating atrust, whether express or implied; or

(c) enteringinto atransaction;
and areference in the ownership provisionsto an arrangement isto
be construed accordingly.
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Clause 4

(4) A referencein the ownership provisionsto an arrangement does
not include a reference to a moneylending agreement.

4 Associates

(1) For the purposes of the ownership provisions, the following
persons are associates of a person:

() ardative of the person;

(b) apartner of the person;

(c) acompany of which the person is an officer;

(d) if the person is a company—an officer of the company;

(e) an officer of acompany of which the person is an officer;

(f) an employee of an individual of whom the personisan
employee;

(g) thetrustee of adiscretionary trust where the person or
another person who is an associate of the person by virtue of
another paragraph of this subclause benefits, or is capable
(whether by the exercise of a power of appointment or
otherwise) of benefiting, under the trust, either directly or
through any interposed companies, partnerships or trusts;

(h) acompany whose directors are accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person;

(i) acompany where the person is accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the company;

(i) acompany in which the person has, apart from this
paragraph, a stake of not less than 15%;

(k) if the person is a company—a person who holds, apart from
this paragraph, a stake in the company of not less than 15%;

(I) apersonwhois, because of this subclause, an associate of
any other person who is an associate of the person (including
a person who is an associate of the person by any other
application or applications of this paragraph).

(2) If aperson (thefirst person) enters, or proposes to enter, into an
arrangement with another person (the second person) that relates
to any of the following matters:
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Clause 5

(a) thefirst person and the second person being in a position, by
acting together, to control any of the voting power in a
company;

(b) the power of thefirst person and the second person, by acting
together, to appoint or remove a director of a company;

(c) the situation where one or more of the directors of a company
are accustomed or under an obligation, whether formal or
informal, to act in accordance with the directions,
instructions or wishes of the first person and the second
person acting together;

then, the second person is taken to be an associate of the first
person for the purposes of the application of aprovision of the
ownership provisionsin relation to the matter concerned.

5 Power to appoint director

(1) A reference in the ownership provisionsto a power to appoint a
director includes areference to such a power whether exercisable
with or without the consent or concurrence of any other person.

(2) For the purposes of the ownership provisions, a person istaken to
have the power to appoint a director if:

(a) the person has the power (whether exercisable with or

without the consent or concurrence of any other person) to
veto such an appointment; or

(b) aperson’s appointment as a director of the company follows
necessarily from that person being a director or other officer
of the first-mentioned person.

6 Meaning of entitled to acquire

For the purposes of the ownership provisions, a personis entitled
to acquire anything if the person is absolutely or contingently
entitled to acquire it, whether because of any constituent document

of acompany, the exercise of any right or option or for any other
reason.
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Clause 7

7 Meaning of interest in a share

(1) Subject to this clause, aperson holds an interest in a shareif the
person has any legal or equitable interest in the share.

(2) A personistakento hold aninterest in ashareif:

(a) the person has entered into a contract to purchase the share;
or

(b) the person has aright (otherwise than because of having an
interest under atrust) to have the share transferred to the
person or to the person’s order (whether theright is
exercisable presently or in the future and whether or not on
the fulfilment of a condition); or

(c) the person has aright to acquire the share, or an interest in
the share, under an option (whether the right is exercisable
presently or in the future and whether or not on the fulfilment
of acondition); or

(d) the person is otherwise entitled to acquire the share or an
interest in the share; or

(e) the personisentitled (otherwise than because of having been
appointed as a proxy or representative to vote at a meeting of
members of the company or of a class of its members) to
exercise or control the exercise of aright attached to the
share.

(3) Subclause (2) does not, by implication, limit subclause (1).

(4) A person istaken to hold an interest in a share even if the person
holds the interest in the share jointly with another person.

(5) For the purpose of determining whether a person holds an interest
in ashare, it isimmateria that the interest cannot be related to a
particular share.

(6) Aninterestin ashareis not to be disregarded only because of:
(a) itsremoteness; or
(b) the manner in which it arose; or

(c) thefact that the exercise of aright conferred by the interest
is, or is capable of being made, subject to restraint or
restriction.
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8 Certain interestsin sharesto be disregarded

(1) For the purposes of the ownership provisions, the following
interests must be disregarded:

(a) aninterest in ashare held by a person whaose ordinary
business includes the lending of money if the person holds
theinterest as aloan security;

(b) aninterest in ashare held by a person, being an interest held
by the person because the person holds a prescribed office;

(c) aninterest of aprescribed kind in ashare, being an interest
held by such persons as are prescribed.

(2) For the purposes of the ownership provisions, if:
() aperson holds an interest in a share as aloan security; and
(b) the ordinary business of the person includes the lending of
money; and
(c) theloan security is enforced; and
(d) asaresult of the enforcement of the loan security, the person
becomes the holder of the share; and
(e) the person holds the share for a continuous period (the
holding period) beginning at the time when the security was
enforced;
the person’ sinterest in the share must be disregarded at all times
during so much of the holding period as occurs during whichever
of the following periodsis applicable:
(f) the period of 90 days beginning when the security was
enforced;
(g) if the Treasurer, by written notice given to the person, allows
alonger period—the end of that longer period.

9 Voting power

(1) A referencein the ownership provisionsto the voting power in a
company is areference to the total rights of shareholders to vote, or
participate in any decision-making, concerning any of the
following:

() the making of distributions of capital or profits of the
company to its shareholders;

(b) the constituent document of the company;
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Clause 10

)

©)

(4)

(c) any variation of the share capital of the company;
(d) any appointment of adirector of the company.

A reference in the ownership provisionsto control of the voting
power in acompany is areference to control that is direct or
indirect, including control that is exercisable as aresult of or by
means of arrangements or practices:

() whether or not having legal or equitable force; and

(b) whether or not based on legal or equitable rights.

If the percentage of total rights to vote or participatein
decision-making differs as between different types of voting or
decision-making, the highest of those percentages applies for the
purposes of this clause.

If acompany:
(a) islimited both by shares and by guarantee; or
(b) does not have a share capital;

this clause has effect as if the members or policy holders of the
company were shareholders in the company.

10 Stakein a company

(1)

)

The stake that a person holds in a company at a particular timeis
the aggregate of:
(a) thedirect contral interestsin the company that the person
holds at that time; and

(b) thedirect control interestsin the company held at that time
by associates of the person.

In calculating the stake that a person holds in a company, a direct
control interest held because of subclause 11(2) is not to be
counted under paragraph (1)(a) to the extent towhichitis
calculated by referenceto adirect control interest in the company
that istaken into account under paragraph (1)(b).

11 Direct control interestsin a company

(1)

A person holds adirect control interest in acompany at a
particular time equal to the percentage of the voting power in the
company that the personisin aposition to contral at that time.
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Clause 11

(2) If:

(a) aperson holdsadirect control interest (including a direct
control interest that is taken to be held because of one or
more previous applications of this subclause) in a company
(thefirst level company); and

(b) thefirst level company holds a direct control interest in
another company (the second level company);

the person is taken to hold adirect control interest in the second
level company equal to the percentage worked out using the
formula:

First level percentage x Second level percentage
where:

first level percentage means the percentage of the direct control
interest held by the person in thefirst level company.

second level percentage means the percentage of the direct control
interest held by the first level company in the second level
company.
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Table of Acts

Notes to the Financial Sector (Shareholdings) Act
1998

Note 1

The Financial Sector (Shareholdings) Act 1998 as shown in this compilation
comprises Act No. 55, 1998 amended as indicated in the Tables below.

For all relevent information pertaining to application, saving or transitional
provisions see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

Financial Sector 55, 1998 29 June 1998 1 July 1998
(Shareholdings) Act 1998 (sees. 2)

Financial Sector Reform 44,1999 17 June 1999 Schedule 7 Sch. 8
(Amendments and (item 45): 1 July (items 22,
Transitional Provisions) 1999 (see Gazette 23)

Act (No. 1) 1999 1999, No. S283) S. 3(2)(e)
€) (am. by
Schedule 8: Royal 160, 2000,
Assent (a) Sch. 4
[item 4])

as amended by

Financial Sector 160, 2000 21 Dec 2000 Schedule 1 (item —

Legislation Amendment 21): Royal Assent

Act (No. 1) 2000 Remainder: 18 Jan
2001

Criminal Code Amendment 137, 2000 24 Nov 2000 Ss. 1-3 and Sch. 2
(Theft, Fraud, Bribery and Schedule 1 (items (items 418,
Related Offences) Act 1,4,6,7,9-11, 419)

2000 32): Royal Assent
Remainder: 24 May
2001

Treasury Legislation 31, 2001 28 Apr 2001 Schedule 1 (items —
Amendment (Application 1-4): 28 Apr 2001
of Criminal Code) Act (b)

(No. 1) 2001

Treasury Legislation 117, 2001 18 Sept 2001 Schedule 3 (items S. 4
Amendment (Application 1-4): 19 Sept 2001
of Criminal Code) Act (c)

(No. 3) 2001
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Australian Prudential 42, 2003 24 June 2003 Schedules 1-3: Sch. 3
Regulation Authority 1 July 2003 (see
Amendment Act 2003 Gazette 2003, No.
S230)
Remainder: Royal
Assent
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Act Notes

(@) The Financial Sector (Shareholdings) Act 1998 was amended by Schedule 7 (item 45) only of
the Financial Sector Reform (Amendments and Transitional Provisions) Act (No. 1) 1999,
subsections 3(1), (2)(e) and (16) of which provide as follows:

(1) Subiject to this section, this Act commences on the day on which it receives the
Royal Assent.

(2) The following provisions commence on the transfer date:

(e) subject to subsection (12), Schedule 7, other than items 43, 44, 118, 205
and 207 (the commencement of those items is covered by subsections (10),
(11) and (13)).
(16) The Governor-General may, by Proclamation published in the Gazette, specify the
date that is to be the transfer date for the purposes of this Act.
(b) The Financial Sector (Shareholdings) Act 1998 was amended by Schedule 1 (items 1-4) only

of the Treasury Legislation Amendment (Application of Criminal Code) Act (No. 1) 2001,
subsection 2(1) of which provides as follows:

(1) Sections 1, 2 and 3 and items 1 to 4 (inclusive) of Schedule 1, and Schedule 2, to
this Act commence on the day on which this Act receives the Royal Assent.

(c) The Financial Sector (Shareholdings) Act 1998 was amended by Schedule 3 (items 1-4) only
of the Treasury Legislation Amendment (Application of Criminal Code) Act (No. 3) 2001,
subsection 2(5) of which provides as follows:

(5) Part 1 of Schedule 3 commences on the day after the day on which this Act
receives the Royal Assent.
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Table of Amendments

Table of Amendments

ad. = added or inserted am.=amended rep. =repealed rs. =repealed and substituted

Provision affected How affected

S. 24 am. Nos. 31 and 117, 2001
S 26 am. Nos. 31 and 117, 2001
S 3T rep. No. 137, 2000

S A4 am. No. 42, 2003

SS. 48,49 i ad. No. 44, 1999
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Table A

Applications, saving or transitional provisions

Financial Sector Reform (Amendments and Transitional Provisions) Act (No. 1)

1999 (No. 44, 1999)

Schedule 8

22 Regulations may deal with transitional, saving or

(1)

)

application matters

The regulations may deal with matters of atransitional, saving or
application nature relating to:

(a) thetransition from the application of provisions of the
replaced legislation to the application of provisions of the
Banking Act 1959, the Life Insurance Act 1995, the Financial
Sector (Transfers of Business) Act 1999, the Financial Sector
(Shareholdings) Act 1998 or the Australian Prudential
Regulation Authority Act 1998; or

(b) thetransition, for The Cairns Cooperative Weekly Penny
Savings Bank Limited, from the application of provisions of
the Financial Intermediaries Act 1996 of Queensland to the
application of provisions of any of the Actsreferred to in
paragraph (a); or

(c) the amendments and repeals made by the Schedulesto this
Act.

Without limiting subitem (1), the regulations may provide for a matter
to be dedlt with, wholly or partly, in any of the following ways:
(a) by applying (with or without modifications) to the matter:
(i) provisions of alaw of the Commonwealth, or of a State
or Territory; or
(it) provisions of arepealed or amended law of the
Commonwealth, or of a State or Territory, in the form
that those provisions took before the repeal or
amendment; or
(iif) acombination of provisions referred toin
subparagraphs (i) and (ii);
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(b) by otherwise specifying rules for dealing with the matter;
(c) by specifying a particular consequence of the matter, or of an
outcome of the matter, for the purposes of alaw of the
Commonwealth.
3 Without limiting subitems (1) and (2), the regul ations may provide for

(4)

()

(6)

(7)

the continued effect, for the purposes of aprovision of alaw of the
Commonwealth, of athing done or instrument made, or a class of things
done or instruments made, before the transfer date under or for the
purposes of a provision of alaw of a State or Territory. In the case of an
instrument or class of instruments, the regulations may provide for the
instrument or instruments to continue to have effect subject to
modifications.

Without limiting subitem (3), regulations providing for the continued
effect of things done or instruments made may permit al or any of the
following matters to be determined in writing by a specified person, or
by a person included in a specified class of persons:

(a) theidentification of athing done or instrument made, or a
class of things done or instruments made, that is to continue
to have effect;

(b) the purpose for which athing done or instrument made, or a
class of things done or instruments made, is to continue to
have effect;

(c) any modifications subject to which an instrument made, or a
class of instruments made, is to continue to have effect.

Despite subsection 48(2) of the Acts Interpretation Act 1901,
regulations for the purposes of thisitem:
(8) may be expressed to take effect from a date before the
regulations are notified in the Gazette; and
(b) may provide for adetermination of akind referred to in
subitem (4) to take effect from a date before the
determination is made (including a date before the
regulations are notified in the Gazette).

In thisitem, areference to alaw, whether of the Commonwealth or of a
State or Territory, includes a reference to an instrument made under
such alaw.

Inthisitem:
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replaced legidation means.

(a) the AFIC Codes; and

(b) the Financia Institutions Codes; and

(c) the Friendly Societies Codes; and

(d) the Australian Financial Institutions Commission Act 1992 of
Queendand, and any Act of another State or of a Territory
that provides for the application, as alaw of the State or
Territory, of the Code set out in section 21 of the Australian
Financial Institutions Commission Act 1992 of Queensland,
and

(e) the Financial Institutions (Queendand) Act 1992 of
Queendand, and any Act of another State or of a Territory
that provides for the application, as alaw of the State or
Territory, of the Code set out in section 30 of the Financial
Institutions (Queendand) Act 1992 of Queendand; and

(f) theFriendly Societies (Victoria) Act 1996 of Victoria, and
any Act of another State or of a Territory that provides for
the application, as alaw of the State or Territory, of the Code
set out in the Schedule to the Friendly Societies (Victoria)
Act 1996 of Victoria; and

(g) the Friendly Societies (Western Australia) Act 1999; and

(h) any other law of a State or Territory prescribed by the
regulations for the purposes of this definition.

23 Power to make regulations

The Governor-General may make regulations, not inconsistent with this
Act, prescribing matters required or permitted by this Act to be
prescribed.
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Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000 (No. 137, 2000)

Schedule 2

418 Transitional—pre-commencement offences

(1) Despite the amendment or repeal of a provision by this Schedule, that
provision continues to apply, after the commencement of thisitem, in
relation to:

(a) an offence committed before the commencement of this item;
or
(b) proceedings for an offence alleged to have been committed
before the commencement of thisitem; or
(c) any matter connected with, or arising out of, such
proceedings,
asif the amendment or repeal had not been made.

(2 Subitem (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.

419 Transitional—pre-commencement notices

If:

(a) aprovisioninforceimmediately before the commencement
of thisitem required that a notice set out the effect of one or
more other provisions; and

(b) any or all of those other provisions are repeaed by this
Schedule; and

(c) thefirst-mentioned provision is amended by this Scheduleg;

the amendment of the first-mentioned provision by this Schedule does
not affect the validity of such a notice that was given before the
commencement of thisitem.
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Treasury Legidlation Amendment (Application of Criminal Code) Act (No. 3)

2001 (No. 117, 2001)

4 Application of amendments

(1) Each amendment made by this Act appliesto acts and omissions
that take place after the amendment commences.

(2) For the purposes of this section, if an act or omission isalleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular amendment commences, the act or
omission is aleged to have taken place before the amendment
commences.

Australian Prudential Regulation Authority Amendment Act 2003

(No. 42, 2003)

Schedule 3

1 Definitions

In this Schedule:

amended Act means the Australian Prudential Regulation Authority Act
1998 asin force after the commencement of the amendments.

commencement of the amendments means the commencement of the
amendments made by Schedule 1.

old Act means the Australian Prudential Regulation Authority Act 1998
asin forceimmediately before the commencement of the amendments.

2 APRA'’s corporate existence is continued

(1)

Note:

The body corporate that was, immediately before the commencement of
the amendments, the Australian Prudential Regulation Authority
(APRA) continues in existence after that commencement by force of
this item under the corporate structure provided for by the amended
Act.

Rights, liabilities and obligations as between APRA and other people, and things done

by or on behalf of APRA, or in relation to APRA, are therefore not affected by the
restructure of APRA.
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)

Note:

However, this does not imply that any person who, immediately before
the commencement of the amendments, was a member of APRA’s
Board, or was APRA’s Chief Executive Officer, continues to hold
office after that commencement.

These people cease to hold office on the commencement of the anendments because of
the repeal of the provisions under which they were appointed.

3 Continued protection from liability

Note:

Section 58 of the old Act continues to apply in relation to conduct,
before the commencement of the amendments, of APRA’s Board, a
member of APRA’s Board or an agent of amember of APRA’s Board.

The reference to amember of APRA’s Board covers APRA’s Chief Executive Officer.

4 Continued effect of certain delegations

(1)

)

©)

Note:

A delegation in force, immediately before the commencement of the
amendments, under subsection 15(1) or (2) of the old Act continuesto
have effect after that commencement asif it were a delegation under
APRA’s seal under that subsection of the amended Act. If the

del egation was to one or more members of APRA’s Board, it continues
to have effect asif it were adelegation to any APRA member.

A direction in force, immediately before the commencement of the
amendments, under subsection 15(3) of the old Act continuesto have
effect after that commencement, in relation to a delegation to which
subitem (1) applies, asif it were adirection given by APRA under that
subsection of the amended Act.

A delegation to one or more members of APRA’s Board in force,
immediately before the commencement of the amendments, under a
provision amended by Schedule 2 continues to have effect after that
commencement asif it were a delegation under the amended provision
to any APRA member.

Delegations in favour of APRA, or APRA staff members, are not affected by the
Schedule 2 amendments.
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5 Continued effect of determinations of terms and conditions

for staff and consultants

A determination of terms and conditionsin force, immediately before
the commencement of the amendments, under subsection 45(2) or 47(2)
of the old Act continues to have effect after that commencement asiif it
were a determination by APRA under that subsection of the amended
Act.

6 Continued effect of approvals under paragraph 56(5)(b)

An approval in force, immediately before the commencement of the
amendments, under paragraph 56(5)(b) of the old Act continues to have
effect after that commencement asif it were an approva by APRA
under that paragraph of the amended Act.

7 Continued or extended effect of certain regulations

(1)

)

Regulationsin force, immediately before the commencement of the
amendments, under paragraph (k) of the definition of Act covered by
this section in subsection 56(1) of the old Act continue to have effect
after that commencement asif they were made under paragraph (o) of
the definition of prudential regulation framework law in subsection
3(1) of the amended Act, but only as that paragraph applies for the
purposes of section 56 of the amended Act.

Regulationsin force, immediately before the commencement of the
amendments, under paragraph 56(5)(a) of the old Act have effect after
that commencement (in addition to the effect they continue to have for
that paragraph of the amended Act) asif they were aso made under
subsection 10A(1) of the amended Act.

8 Delegations by ASIC to APRA staff members

(1)

)

Subsection 102(2A) of the Australian Securities and |nvestments
Commission Act 2001 has effect after the commencement of the
amendments asif the reference in that subsection to the Chief Executive
Officer of APRA were instead areference to APRA.

For the purposes of that subsection asit continues to have effect, an
agreement to adelegation, in force under that subsection immediately
before the commencement of the amendments, continues to have effect
after that commencement asif it were given by APRA.
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