Short title

and citation.

Comtrmnce
ment.

A{nmdnmut

o
Extradition
(Fareign
Stares}
Aet 1968,

Extradition (Foreign States) Act 1973

Ne. 171 of 1973

AN ACT
To amend the Extradition (Foreign Statesy Act 1966-1572.
[Assented to 12 December 1973

BE IT ENACTED? by the Queen, the Senate and the House of
Representatives of Australia, as follows: -

1. (1} This Act may be cited as the Extradition {Foreign States) Act
1973,

{2} The Extradition {(Foreign Statesy Act 1966-1972% is in this Act
referred to ag the Principal Act.

{3} The Principal Act, as amended by this Act, may be cited ag the
Extradition (Foreign States) Act 1966-1913,

1, This Act shall come inte operation oo the day on which it receives
the Royal Assent.

3. Section 8 of the Extradition (Foreign States} Act 1968 is repealed.

@ Ack No. 76, 1966, as amended by No, E12, (562, and Mo, §03, 1972,
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4. Section 3 of the Principal Act is amended by omitting the words—  Pars.
* Part I—Preliminary (Sections 1-8).”

and substituting the words—

“ Part I—Prehmimary (Sections 1-7}.".

5, Section 4 of the Principal Act is amended—
(a) by omitting from sub-section (i) the definitions of * Australia

and  “extradition crume " and  substituting  the following
definition s
“* Australia ’, when used in a geographical sense, mcludes all
the Teroritories

(b) by inserting after sub-secticn (1} the following sub-section -

{c)

“(1a) An offence against the law of, or of a part of, & foreign
state is an extiadition crime for the purposes of this Act if, and
only if, the act or omission constituting the offence or the equiva-
lent act or omission, or, where the offence is constituted by two
ar maore acts or omissions, any of those acts or omissions or any
equivalent act or omission, would, if it took place in, or within
the jurisdiction of, the part of Australia where the person accused
or convicted of the offence is found, constitute an offence against
the Jaw in force in that part of Avsiralia that—

(a) is described in Schedule I; or

fb)y would be so described if the description concerned con-
tained a reference to any intent or state of mind on the
part of the person committing the offence, or to any cir-
cumstance of aggravation, necessary io constitufe the
offence.”; ‘

by omitiing sub-section (3} and substituting the following sub-
section t—
* {3) Where—
(a) a person has been convicted in his absence of an offence
against the law of, or of a part of, a foreign state; and
{b) ihe conviction is not a final conviction,
then, for the purposes of this Act, the person shall be deemed not

te have been convicted of that offence but shall be deemed to he
accensed of that offence.”:

(d) by inserting after sub-section (5) the following sub-section:—

“(5A) On and afier the day on which the Convention for the
Suppression of Unlawful Acts against the Safety of Civil
Aviation (being the Convention referred to in the Crimes
(Protection af Aircraft) Act 1973) enters intc force for Australia,
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an offence against a law of, or of a part of, 1 foreign state that
iz bound by that Convention, heing an offence constituted by
an act, including an act taking place in Austealia, that is of a
kind referred to in itern 33 or Hem 33 in Schedule 1 and over
which the foreizn siate is required by paragraph | of Article 5
of thait Convention (o ¢stablish s jurisdiction, shall, for the
purposes of this Act, be deemed to be an cxtradition crime and
to have heen committed within the jurisdiction of the forcign
Qare”; and

{e} by adding at the end thereof the [ollowing sub-sections:—

“(7) For the purposes of Ups Act, the ternterizl sea of, and
the airspace over, 4 foreign state shall, unless the conteary in-
tention appears, be deemed to be within the jurisdiction of that
forcign state.

“(8) Where ap act or omission by a person ihkat took place
outside a foreign state was an offence against the law of, or of &
patrt of, that staie, the offence shall be deemed, for the purposes
of this Act, to have been commilicd within the jurisdiction of
that state if a similar act or omission by an Ausiralian citizen
that took place cutside Australin would be an offence against
a law of the Commonweahh,

*(9) For the purposes of this Act—

(a) an ofience against the law of. or of a part of, a foreign
state, being aun offence against the law relaling to genocide;
OfF

{by an offence against the law of, or of 4 part of, a preseribed
foreign state, being an offence that is constituted by the
tuking of the bfe of the head of state of that Toreign state
or of & member of his family, by aiding, abetting, coun-
selling or procering, or being an accessory hefove or after
the fact to, the tzking of the Iwe of such a person or by
attempting or copspiring to take the life of such a person,

shail not ke laken o be an offence that s, or is by reason of the
circumstances in which it is alleged {0 have been cemmitted or
was committed. an offence of a political characier,

“ (10} The following lorcign siates ure prescmbed Toreign

states for (he purposes of paragraph (b) of sub-section (9):—

(a) Ircland, provided that Treland is a forvign slale in relation
to which this Act applies; and

(b) any other forcign siate that is declared by the regulations
t¢ be a prescribed foreign state for the purpeses of that
paragraph.”.
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6. Section 5 of the Principal Act is repealed and the foilowing section
$U bstituted [

5. This Act extends to all the Territories not forming part of
Australia.”.

7. Section 8 of the Principal Act is repealed.

8. Section 10 of the Principal Act s amended--

{a} by omitting from sub-sections () and (3) the words the
Cnmmonwealth and substituting the word * Australia ”'; and

{b) by adding at the end of sub-section (2) the words “ or, if that
extradition freaty aflects or amends an earlier extradition treaty,
subject o that earlier extradition treaty as affected or amended
by the later extradition treaty .

9. Section 13 of the Principal Act is amended by omitting sub-
section (2) and substituting the following sub-section: —

“ {2} A persom is not liable to be surrendered to a foreign state unless
provision is made by a law of that state, or by a treaty in force hetween
Australin and that state, or that state has given an undertaking, by
virtue of which the person will not, unless he has [eft, or had an eppoer-
tunity of leaving, that state--

{(a) be detained or tried in that staie for any offence that is alleged
to have been committed, or was committed, before his surrender
other than—

(i) the offence to which the requisition for his surrender
relates or any other offence of which he could be convicted
upon proof of the facts on which that requisition was
based: or

(ii) any other extradition crime in wspect of which the
Attorney-General consents to his being so detazined or
tried, as the case may be; or

{h) be detained in that state for the purpose of his being surrendered
to another country for trial or punishment for any offence that is
alleged 10 have been commitied, or was committed, before his
surrender to that state other than—

(i} an offence of which he could be convicted upon proof of
the facts on which the reguisition referred to in paragraph
(a) was based; or

(ii) any other offcnce described in Schedule 1 in respect of
which the Attorney-General consents to his being so
detained.”.

1154774 34

Authorised Version C1973A00171

Extension
of Act o
cxternat
Territories.

Saving of
wartants in
force under
Exiradition
Acts, 1870
to 1935,

Act may be
applied in
relation ta
foreign
siate by
reguiation.

Restrictions
G surgender
OF PRESONL
to foreign
states.



Restriction
of power of
Attorney-
General o
auihorize

the appre-
hension, or
order the
surrender, of
a fogltive.

Proceedings
after
apprehension
of person.

Burrender of
fugitive Lo
foreign
state,

Fransit.

No. 171 Extradition (Foreign States) 1973
10. Section [4 of the Principal Act is amended by omitting the words

“ the Attornev-General has ™ and substituting the words * there are ™.

7. Section 17 of the Principal Act is amended—

{a) by omitting from sub-section (2) the words “ A Magistrate may
and substituting the words “ Subject to sub-section (2a), a
Mapistrate may »*;

{b) by inserting after sub-section (2) the following sub-section:- -

* {24) The period for which a person brought before a Magis-
trate under this section may be remanded by the Magistrate may,
if the person consents, be a period exceeding seven days.”;

{¢) by omiiting from sub-section (4) the words ** sub-section (2) of ”
and substituting the words * sub-sections (2) and (2a) of 7'; and

{dy by inserting in sub-section (5), after the word “ circuinstances ',
the words  including the provisions of any extradition treaty i
force between Australia and the foreign state in which, or within
the jurisdiction of which or of a part of which, the person is
alleged to have committed, or has committed, an extradition
crime ™.

k3

12. Section 18 of the Principal Act is amended by omitting sub-section
(5) and substituting the following sub-sections :—

“ (5} Any article, incloding a sum of money, that may be material as
evidence in proving the offence t¢ which the requisition for the surrender
of the prisoner relates or that has been acquired by the prisoner as a
result of the offence shall, if the Attorney-General so directs, be delivered
up with the prisoner on his surrender.

“(6) If the prisoner cannot be surrendered by reason of his death or
escape from custody, any article referred to in sub-section (5) shali, if
the Attorney-Ceneral so directs, be delivered up to the foreign state.

*(7) I, at anv time after the prisoner has been committed to prison,
or otherwisc ardered to be held in custody, by a Magistrate to await the
warrant of the Attorney-General for his surrender ic a foreign state, the
Attorney-Genperal decides not to issue such a warrant, the Attorney-
General shali, by order in writing, direct that the prisoner be released.™.

13, After section 18 of the Principal Act the following section is
inserted ;-

‘“18a. (1} Where, in pursuance of an extradition treaty i force
between Australia and a foreign state, a person (in this section referred
to as the ‘prisoner *} is to be transported through Australia for the
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purpase of his being surrendered by another country to that foreign
state--

(a) the prisoner may be transported throngh Australia in the custody
of another person for the purpose of being so surrendered; and

(b) if an aircraft or ship by which the prisoner is being transported
Iands or calls at a place in Australia—a Magistrate may. if he iy
of the opinion that f is necessary or desirable to do so, by warrant
in accordance with Form 7 in Schedule 2, order a person specified
n the warrant to hold the prisoner in custody until his trans-
sortation is continued,

{2y Where a person i< being held in custody in pursuance of a warrani
by a Magistrate under paragraph (b) of sub-section (1) and his transporta-
tion is not continued within such time as is reasonable having regard to
all the circumstances, the Attomey-General may, if he thinks fit, by
order in writing, direct that the person be released.”.

14. Section 19 of the Principal Act is amended by omitting sub-
section (3).

15. Section 23 of the Principal Act is repealed and the following
section substituted :—

* 23, Where a person accused or convicted of an extraditable crime is
surrendered by a forcign stale, the person shall not, unless he has left, or
has had an opportunity of lsaving, Australiz—

{a) be detained or tried in Australia for any offence that is alleged
10 have been committed, or was committed, before his surrender
other than—

{i) the offence to which the requisition for his surrender
relates or any other offence of which ke could be convicied
upon proof of the facts on which that requisition was
based; or

(1) any other extraditable crime in respect of which that
state consents to his being so detained or tried, as the
case may be; or

(b) be detained in Australia for the purpose of his being surrendered
to ancther country for trial or punishment for any offence that
is alleged to have been committed, or was commitied, before
his surrender to Australia other than—

(i) an offence of which he could be convicted upon proof
of the facts on which the requisition referred to in
paragraph (&) was based; or

(1) any other offence described in Schedule 1 in respect
of which the foreign state by which he was surrendered
to Australia consents to his being so detained.™.
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16. Section 26 of the Principal Act is amended—

(2) by omitting from paragraphs (g} and (b) of sub-section (1}, and
from paragraphs (a) and (b) of sub-section {2}, the words “ in a
proceeding *'; and

(b) by omitting from sube-section (2) the words * the oflicial seal of a
Minister of State in or of that foreign state 7 and substituting
the words * the official or public seal of that foreign state or
of 3 Mimister of State, or of a Department or officer of the
Government, of that foreign state ™.

¥7. Section 27 of the Principal Act is amended by omitting sob-
section (1) and substitoting the following sub-section -

* (1) Where a request is made by a foreign state {whether this Act
applies in relation to that foreign state by virtue of section ¢ or section 10
or not) that evidence be taken in Australia for the pwpases of a criminal
matter pendmg in a court or tribunal of that foreign state other than =
matter relatiag to an offence thar is, or that is by reason of the circum-
stances in which it is alleged to have been comumitied. ar offence of a
pofitical character, the Allorney-General may, by notice in wrlling, in
accordance with Form & in Schedule 2, authorize a Magistrate to take
the evidence.™.

18, Section 274 of the Principal Act is repealed and the following
section substiuted :—

“27A. (1) Where o warrant has been issued m Austealin for the
apprehension of o person accused of an extraditable crime 24 defined by
section 20 and that person is, or is suspected of being, 1n g Torcign statc
or within the jurisdiction of, or of a part of, a foreign state, the Attorney-
General may, by notice in writing in accordance with Form 9 in Schedule 2,
authorize a Magistrate (o take evidence in Australia for fransmission to
that state [or use in any proceedings in that state for the surrender of ihe
peeson to Ausiralia,

{2y Upoa receipt of the notice, the Magistrate shall -

(a) take the evidence on oath or affirmation of cach witness appearing

before him io give evidence in relation to the matter;

(b) cause the evidence to be reduced to writing and certafy at the end

of that writing that the evidence was taken by kim; and

() cause the writing so ceriified 1o be sent to the Atoviey-General,”™,

19, Section 29 of the Principal Act is amended by omitting the words
*“ committed to prison in pursuznce of this Act by a Chief, Stipendiary,
Police, Resident or Special Magistrate of a Terrtory ™ and substituting
the words ** conumitted to prison in a Territory in pursuance of this Act ™.

20. After section 29 of the Principal Act the following section is
inserted -—

* 294. The Removal of Prisoners {Australian Capital Territoryy Act
1968 applies, with such modifications and adaptations, if any, as are
prescribed, to and in relation to a person who has been commitied to
prison in the Austraban Cagpital Territory, or in the Territory accepled by
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the Commonwealth in pursuance of the Jervis Bay Territory Acceptance
Act 1915, in pursuance of this Act in like manger as it applies to and in
relation to a person who has been sentenced to imprisonment in that
Territory.”.

21. The First Schedule to the Principal Act is repealed and the following

Schedule substinted :—

MD OO DN Ly e 9 B e

23.
24.
25.
26.
27.
28.
29,

32
33,

35

“ SCHEDULE 1 Sections 4, 10 and 206

. Wilful murdeor; murder.

. Manslaughter.

. An offence against the law relating to genocide.

. Aiding or ahelting, or counszlling or procurng the comntission of, suicide,

. An offence sgainst the law relating to abortion.

. Maliciously or witfully wounding or inflicting grievous bodily harm.

. Assault occesioning acteal bodily harm,

. Assaulting a Mapistrate, a police officer or a public officer.

. Assault on board & ship or aircrafi with inteat to destroy life or (o cause grievous bodily

harm.

. Rape.

. Uniawful sexual infercourse with a female,

. Indecent assuult.

. Procuring, or trafficking in, women or young persons for immoral purposes; living on

the earnings of prostitition: any other ollence sgainst the law relating to prostifution.

. Bigamy.

. Kidnapping; abduction; {alse imprisonmcnt; dealing im slaves,

. Stealing, abandoning, exposing or unlawlally detaining a child.

. An offence against the law relating to briboiy.

. Perjury; subwrrnadion of perjury; obstructing or defeating the course of justice,

. Arsorn.

. An offence relaring to counterfeiting.

. An offence aguinst the faw relating to forgory or against the law relating 1o uttering what

is Forged.

22, Stealing: emberzlernent; fraudulent conversion: fraudulent false accounting; obtaining

property, moaey, valuable securities or credi by false pretences or other form of deception;
receiving stolen property; any other offenve involving fraud.

Burglary: housebreaking: any stmilar «fence.

Robbery.

Blackmail or exlortion by meaes of Ehreats or by abuse of authority,

An offence against the faw refating to bankruptcy or insolvency,

An offence against the faw relating to companics.

Maliciously or wilfully damaging proparty,

An act done with the intention of endangerimz the safety of persons travelling on a railway,
vehicle, ship or alicrafi or of endangering or damaging a railway, vehicle, ship or aireraft.

. Piracy.
KA

An anfzwlul act against the authority of the master of a ship or the commander of an
aircraft.

The undawlul scirure, or unlawful exercise of control, of a ship or airgraft, by force or
threat of force or by any other form of Lntihmidation.

Aqn unlawful uef of any of the kinds specified in paragraph | of Article 1 of the Convention
for the Suppression of Unlawiu] Acts apainst the Safety of Civil Avinlton (being the Con-
vention referred to in the Crites {Protection of Aircraft) Act 19730

. An offence apainst the law refating to danperous drugs, narcetics or psychotropic sab-

stances.

Alding, abetting, counselling or procuring the commission of, being an accessory before
or after the fact to, or attempting or conspiring to commit, an offence described in 2
preceding item in this Schedule,”.
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Second 2Z, The Second Schedule to the Principal Act is amended—
Schedule. (a} by omitting the words * Extradition (Foreign States) Act 1966 "
{wherever oceurting) and substituting the words * Extradition
{Foreign States) Act ™
{b} by omitting the words * arrangement made ” (wherever occurring)
and substituting the words * arrangement in foree ”;

{c} by omithmg from Form 6 the words “ Removal of Prisoners
{Ferritoriesy Acf 1923-1962 7 and substituting the words
* Removal of Prisoners (Territories) Act or the Removal of
Prizoners {Awstralian Capital Territory) Act *; and

{d} by adding at the end thereof the following forms:—

Farm 7 Section 18
AUSTRALIA
Extradition (Foreign States) Act
Wazrat 10 HoLp Person v CosTORY DURING TRANSIT
To
Wherezs, in pursizance of the extradition treaty in force between Australia and

1 foreign state, (in this Warrant
roferred o as “the :.asd prisoner ) is being transported through Auystralia for the
purpose of his being surrendered to

This is therefore to awthorize and command you, in pursuance of section ISA
of the Extradition {Toreiga States) Act, to receive the said prisoner into your custody
and safely keep hiny vntil bis transportation is continued.

Given uader my hand at this day of
, 19

Form 8§ Section 27
AUSTRALIA

Extradition (Foretgn States) Act
MoATeE AUTHOREZING TAKING OF EVIDENCE

1o

a Chief [Stipendiary, Police, Resident or Special] Magistrate of the State of

, being &
perssn who bolds ae office specified in an arrangement i force under section 24
of the Extraditien (Forsign States) Aci.

or
T

a Chief [Stipenciary, Pdiice, Resident or Speciall Magistrate of the Territory
of
Whereas a reguest bas been made to me, the Attorpey-General of Australia, by
a foreign state,
that evidence be taken i Australia for the purposes of

Mow thersfore I, fhe Attorney-General of Australia, authorize you to take the
sbovementioned evidencs in accordance with section 27 of the Extradition (Foreign
Statesh Act

Given ander my hand at this
dey of 18

Authorised Version C1973A00171



1873

To

Extradition (Foreign States) No. 171

Forv 9 Section 27a

AUSTRALIA
Eaimdition (Foreign States) Act

NOTICE AUTHORIZING TAKING OF EVIDENCE

g Chict [Stupendiary. Police, Resident or Specinl] Magistraie of the State of

, being a

person whe holde an office specified in ap arransement in force under section 24
of the Gxtradition {Foreign States) Act,

To

a Chief [Stipendiary, Police, Resident or Special] Magistrate of the Territory

of
I.

. the Attomey-General of

Australia, tnform wou that 4 warrant has been issued in Aastraliz [or in the Tersitory

of

j for the apprehension of

(in this neifee referred to as * the zaid fugitive '), being a person accused of an
cxtraditable crime a8 Jdefiped 1»r section 20 of the Extradition {Foreign States) Act,
and that the said fugitive is for is suspectsd of being] in [or within the jurisdiction
of, or of a part of] ., and I hereby authovize you to take, in
aceordance with section 274 of the Extradition (Foreign States) Act, such evidence
it Assfralia as is prodoced 1o vou for trapsmission o

for me in any procecdings in

firr the sorrender of the said fugitive to Austrulia,

Given upder my hand at thig

dayv of , 19

23, The Principal Act is amended as set out in the follpwing table:-— Minor

Provision

Aunendoent

Section 4 (1) ..
Section 4(5) .

Section 2(3) ..

Section 14 ..

Section §5 {1} fa) and 'b}
Section 1&{l).

Section 17¢3). .

Section 17¢4). .

Section 17 (6). ..
Section 17(6 and (7) ..
Section 18 (2}..

Section 20 6i). .

Secticn 30

The Schedules

Second Schedule

From parigraph {b) of the definition of ** Magistrate ', omit *° of this
Ast ™,

Ot jtere 334 or Nam 33 i the First Schedaude Lo this Aot ”, substituie
“Hem 32 or item 35 in Schedule 17,

Omit * of this section ™.

Omit * of this Act ™~ (wherever occurring).

Oimit ** the Second Schedule ta this Act ¥, subsiitute ™ Scheduiz 2 ™

Omit = the Second Schedule to thiz Act ™, substitizees ©* Schedale 2

Omit "t of this section ™

Oimit ** of {his Act ™ (wherever gccurring).

Omit * of this Act ™

Omit * the Second Schedule 1o this Act 7, substituie * Schedule 2 .

Omit ** the Second Schedule t¢ this Act 7, substitute ** Schedule 2 .

Omit “* tha First Schedule to this Act ™, substitnte ** Schedule 1 7.

Ommit “* the Second Scheduls to this Aot ™, substitute © Schedule 2™

Omit * THE SCHEDULES ",

{a} Ot - SECOND SCHFDULE ™, substitie "' SCHEDULE 2.

Dyt " COMMONWEAETH OF AUSTRAVIA®  (wherever

occurring), substitule ~ AUSTRALLL ™
(€] Cmit " Ateorney- Genenu of the Cammuav.mlth [w]mrevar
oecurring), substitute * Attorney-General of Auwstralia ™
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