Income Tax (International

Agreements) Act 1973

Ne. 11 of 1973

AN ACT

To amend the Income Tax (International Agreements)
Act 1953-1972.

iAssented to 31 March 1973]

BE IT ENACTED by the Queen, the Senate and the House of
Representatives of Australia, as follows:—

1. (1) This Act may be cited as the Income Tax (International Agree- Short title
ments) Act 1573, and citation.

(2) The fncome Tax (International Agreements) Act 1953-1972% is in
this Act referred to as the Principal Act.

(3) The Principal Act, as amended by this Act, may be cited as the
Income Tax (International Agreements) Act 1953-1973.

2. This Act shail come into operation on the day on which it receives Commence.
the Roval Assent. meat.

* Act No. B, 1953, as amended by No. 25, £958; No, 88, 1959: Nos. 19 and 29, 1960; No. 71, 1963; Mo, 112
1864; No. 104, 196%; Mo, 17, 1966; Nos. 39 and 86, 1967; No, 3, 1968; No. 24, 1969; and No. 48, 1973,
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No. 11 Income Tax (International Agreements) 1973

Interpre- 3. Section 3 of the Principal Act is amended—

{a) by omitting from sub-section (1) the definition of “ agreement ”
and substituting the following definition:—

[ 1 3

agreement ’ means—

{a) a convention or agreement a copy of which is
set out in a Schedule to this Act:

(b} the previous United Kingdom agreement; or
(c} the previous New Zealand agreement;”;

(b) by omitting from sub-section (1) the definition of ‘ the Assess-
ment Act ” and substituting the following definition:—

* ¢ the Assessment Act * means the Income Tax Assessment Act
1936-1972:":

{c) by inserting in sub-section (l), after the definition of * the
French agreement ™, the following definition:—

** the Italian agrcement® means the Agreement between the
Government of Australia and the Government of Italy
for the avoidance of double taxation of income derived
from international air transport, being the agreement
a copy of which in the English language is set out in the
Eighth Schedule:™; and

{d) by omitting from sub-section {1) the definition of “lhe New
Zealand agreement * and substituting the following definitions:—

“* the New Zealand agreement * means the Agreement between
the Government of Australia and the Government of
New Zealand for the avoidance of double laxation
and (he prevention of [scal evasion with respect to
taxes on income, being the agreemcat a copy of which
18 set out in the Fourth Schedule;

‘ the previous New Zealand agreement ' means the Agree-
ment between the Government of Australia and the
Government of New Zealand for the avoidance of double
taxation and the prevention of fiscal evasion with respect

to taxes on income that was signed at Canberra on
12th May, 1960;.

4, (1) Section 68 of the Principal Act is repealed and the following
section substituted:— -

m:ﬁ * 6m. (1) Subject to this Act, the provisions of the New Zealand agree-
Zealand,  Ment, 8o far as those provisions atfect Australian tax, have,fand shall be
deemed to have had, the force of law—
(3) in relation to withholding tax--in respect of dividends or interest
derived on or after Ist July, 1972, and in relation to which the
agrecment remains effective; and
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(b) in relation to tax other than withholding tax—in respect of income
of the year of income that commenced on 1st July. 1972, or of
a subsequent year of income in relation to which the agresment
remains effective.

“(2) Subject to this Act, the provisions of sub-paragraph (b} of
paragraph (3) of Article 18 of the New Zealand agreement have, and shall
be deemed to have had, the force of law for the purposes of paragraph (q)
of section 23 of the Assessment Act in relation to income of the year of
income that ended on 30th June, 1972, and of the three years of income
immediately preceding that year of income,

*“(3) The provisions of the previous New Zealand agreement, so far
as those provisions affect Australian tax, continue to have the force of law
in relation to tax in respect of income in relation to which the agreement
remains effective.”.

(2) The Commissioner may amend an assessment for the purpose of
giving effect to sub-section 6B (1) or (2) of the Principal Act as amended
by this Act.

5. After section 9 of the Principai Act the following section is
inserted :-—

“ 10. (1) Subject to this Act, on and after the date of entry into force
of the Ttalian agreement, the provisions of the agreement, so far as thase
provisions affect Australian tax, have, and shall be decmed to have had,
the force of law In relation to tax in respect of income of the vear of
income that commenced on Ist July, 1966, or of a subsequent year of
income in rclation o which the agreement remains elfective,

“(2) As scon as practicable after instruments of ratification have
been exchanged in accordance with Article 4 of the Italian agreement, the
Treasurer shall cause to be published in the Gazette a notice specifying
the date of the exchange of instruments of ratification. and the date so
notified shail, for the purposes of this Aci, e conclusively presumed to be
the date of entry into force of the agreement. *.

6. (1) Section 12 of the Principal Act 1s amended—-

(a) by omitting from paragraph (ab) of sub-section (1) the word
“or " (last occurring); and

(b) by inserting after paragraph (ab) of sub-section (1) the following
paragraph:—

*“{ac) income being interest or royalties to which paragraph (1)

of Article § or paragraph (1) of Article 10 of the New Y

Zealand agreement applies, where the income is derived,
in the vear of income that commmenced on #st fuly, 1972,
or a subsequent year of income, from scurces in New
Zealand; or .

11547/ 14—3
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(2) Where there was derived by a taxpayer, on or before 16th November,
1972, income to which paragraph 12 (1) (ac) of the Principal Act as
amended by this Act applies, there shall be no increase, by virtue of that
application, in the Australian tax payable by the taxpayer in relation to
the year of income unless there is a decrease, by virtue of the New
Zealand agreement, in the tax payable in New Zealand in respect of that
income and, in that case, the amount of that increase shall not exceed
the amount of that decrease expressed in Australian currency.

{3) The Commissioner may amend an asscssment for the purpose of
giving cffect to paragraph 12 (1) (ac) of the Principat Act as amended
hy this Act.

7. The Fourth Schedule to the Prncipal Act is repealed and the
Schedide set out in Schedule 1 substituted.

8. The Principal Act is amended by adding at the end thereof the
Scheduie set out in Schedule 2,
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SCHEDULE 1 Section 7
SCHEDULE TO BE INSERTED IN THE PRINCIPAL ACT

FOURTH SCHEDULE Section 3

AGREEMENT BETWEEN THE GOVERNMENT OF
THE COMMONWEALTH OF AUSTRALIA
AND THE GOVERNMFENT OF NEW ZDALAND
FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION
OF FISCAL BVASION WITIT RESPECT TO TAXES ON INCOME

The Guvernment of the Commonwealth of Australia and the Govermment of Now
Zealand,

Tigsiring to conctude an Agrcoment for the avoidance of double taxation and the pre-
vention of fiscal evasion with respect to taxcs on income,

Havo agreod as follows:
ARTICLE |
£1) The taxes which are tha subject of this Agrcement are:
{a) in Australia:
the Commorwealth income tax, including the additional 1ax upon the undistributed
amount of the disiributable income of a private company;

(b) in New Zealand:
the income tax and the excess retention tax.

(2) This Agreament shall afso anply to any identical or substantially similar taxes which are
imposed after the date of signaiure of this Agreement in addition to, or in place of, the axisting
taxes by either Contracting State or which are imposed by the Goverament of any Territory to
which this Agreament iz extended under Article 21.

(3} For the purposes of paragraph (1) (b) of this Article the income tax does not includs
the bonus issug tax.
ARTICLE 2

(1} In this Agrecment, pnless the context otherwise requires—-

(a) the term * the Commonwcalth * means the Commonwenlth of Australia;

A @

I i term “Ausbulia® means the Commonwealth amd, when used i a geopraphical
sense, meoans tha whole of the Commonwealth and inciudes-- -

(i) the Territary of Norfolk Island;
(ii) the Territory of Christrias Tstapd:
{iiiy the Territory of Cocos (Kecling) Tslands;
{iv) the Territory of Ashtmore and Cartier Islands:
{v) the Coral Bea Islands Tervitory; and

(vi) any area outside the territorial limits of the Commonwealth and the said
Tarritories in respect of which theee is for the time being in force a taw of the
Commonwealth or of a State or part of the Commonwealth or of a Territory
aforesaid deaiing with the exploitation of any of the natural resources of the
seabed and subsoil of the continental shelf, not including an area referred toin
such & law as being adjacent to the Territory of Papua or the Trust Tesritory
of Mew Guines;

(c) the term “Mew Zealand”, when used in a geographical sense, means the metropolitan
territory of Mew Zealand {inchuding the outlying islands) but does not include the
Cook Istands, Miue or the Tokelau Islands; it also includes the continental shelf
of the metropolitan territery of New Zealand (including the outlying islands) as
defined by a faw of Mew Zealand for the time being in force dealing with the exploration
of the seabed and subsoil of the continental shelf and the exploitation of the natural
resources thereof,
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SCHED!LE {—continued

{d) the terms * Contracting State”, ‘ one of the Contracting States’, and * other Con-
tracijng State” mean Australia or New Zealand, as the context requirss;

{e) the germ ° person ’ includes any body of persons, corporate or not corporate;
4

ff1 tha term “Australian tax ’ means tax imposed by the Commonwealth being tax to

which this Aarcement applies by virtue of Article 1; the term © New Zealand tax”
TIeng § wed by New Zealand being tax to which this Agreement applies by
virtue of Article 13

() the form * rax * means Aastrafizn wax or Mew Zealand tax. as the conlexl vequires;

{h

—

the term * coinpetent authority ' means, in the case of Austrulia, the Commissianer
of Taxation or his authorised renresantative and, in the case of New Zealand, the
Commissioner of Tnland Revenue or his authorised representaiive; and, in the Case of
sriy Tarritory o which ihis Agrocment is cxtended under Article 21, the competint
authority tor the administration insuch Territory of the taxcs to which this Agreement
appiies;

(1 1he term * patural resource rovaltios * nweany payments of any kind to the exient to
which they are made as consideration for the use of, or the right to use, any Mine ar
Qisarey, ar gy consideration lfor the extraction, removal or other exploitation of, or the
right 10 exteact, ramove of otherwise caploit, stauding timber or any natiral resource;

(3} the term * industrial or cormmercial proiits * means profits derived by an enterprise of
a Contracting State from the conduct of a trade or husiness, but dogs ot incigule—

(i) chividends, infercst, rowsiiies (ag defined in Article 10) or nateral resomee
royvaltios

(i income from the sale or other disgpasition of fand situated in the ether Lentract
ing State or of any cstale or mterest i land go sitozted, or from the saie or
other disposition, of any shire in a company the assets of which consist wholly
or princinally of any such land or any such estate or interest;

(iity income from the grant or rencwal, or {rom the sale or other dispasition, of
any right relating to the operation of any mine ot guarry situatad in the ather
Contracting State or to the exiraction, removal or other expleitafion of any
standing timber or of any natural resource so situated, or from the sala or
other disposition of any share in a company the assets of which cansist whotiy
or principally of anv such risht; in this sub-paragraph {3y Git), the term “ righi °
means any right, licence, permit, authority, title, option, privileze or other
concession and includes 2 share or interest in any right, loence, pormit,
anthovity, title, option, privilege or other concession;

{ivh rent:
(v) profits from operating shins or airerali; or
(vi) remuneration for personal uncluding professional) services;

(k) the terins © enterprise of a Contractine State " and * enterprize of the other Contracting
Stare” mean an cnterpiise carried o by an Australian resident or ue enterprise
carried on by a New Zealand resident, as the context reqguires;

() words in the singular include the plurat and words in the niural inclade the singplar,

(2 Ta determining, for the purposes of Aricle 8, 9 or 10, whether dividends, intersst or
royaltics are boneficially owned by a rosident of a Contracting State, dividends, interest or
royalties in respect of which a trustee is subject o tax In that Contracting State shall be Leeated
as heing bencficially owned by that trustes.

(3 Inthis Agreement, (he terms © Australian tax " and * New Zealand tax ' do not include
any amnant which represerits 4 penalty or interest imposed under the law of cither Contravting
State reiatmg io tho tuxes w0 which this Agreement applics by virtue of Article 1.

(4] In the application of the provisions of this Agreement by a Contracting State any term
not otheowise detinod shall, unbess (ke confext otherwise reguires, have the meaning which
it has onder tbe laws ot that Contracting Szarwe relating Lo the taxes {0 which this Agreemeni
applies by virlue of Article I,
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SCHEDULF |—continued
ARTICLE 3
{1} For the purposes of this Agreement-—

(a) the term * New Zealand resident ’ mauns a person who is resident in New Zealand
for the purposes of New Zealand tax;

(b) the term ° Australian resident’ means a parson who is a resident of Australia for
the purposes of Australian tax but, in relation to income from sources in New Zealand,
a person who is subject to Ausiralian tax on income which is from sources in Australia
is to be treated as an Australian resident only where the income from sources in New
Zealand is, or but for the fact that it is not exempt from New Zealand tax would be,
subject to Australian tax,

(2} Where by reason of the provisians of paragraph (1) of this Article an individual is both a
Mew Zealand residant and an Australian resident then bis status shall, for the purposes of
this Agreement, be determined as follows——

(2} he shall be trezied solely as a MNew Fealand restdent if he has a permatsnt home
availablo 1o him in New Zealand and does not have 4 pormanent home availuble to
hirn in Austrelia und solety as an Australian resident il he has a permanent home
availabio to him in Australia and does not have a permanent home available Lo him
in Mew Zeuland: and

{b) failing a resolution of the matter under snb-paragraph (a) of this paragraph, he shall
he trealed sololy ag a Mew Zealand resident if he bas an habitual obode i Mew Zealund
and does not pave an habitual abode in Anstralia and solely s an Austratian resident
if he hias ap habioal sbode in Avstralia and does not have an habitoal abode in WMow
Zealand; and

() fuiling a rosofutiom of the maiter under seb-paragraph (BY of this patagreph, he shail
be troated solely a2 a New Yeplund regident it the Contracting Srate with which his
persoral and econoimic relations are the closer is Mew Fealand uod solely 8w an
Austealian resident i the Contracting State with which his porsonal and economic
teluticos wre the closer = Avstealin,

(3) For the purposes of the {ast preesding paragtaph, an individual's citizenshin of a
Contracking State shalt be a factor in determining the dogree of his personal and peunomic
relations with that Coniracting Staia.

(4) Where, by reason of the provisions of paragraph {1) of this Article, a person other than
an individual is both a New Zealand resident and an Australian resident then its status shall,
for the purposes of this Agreement, be determined 25 follows—

(a} it shall be treated solely as a New Zealand resident if the cenire of its administrative
or practical management is sitvated in New Zealand and solely as an Australian
resident If the centre of its administrative or practical management is situated in
Australia, whether or not any person outside New Zealand or Australia, as the case
may be, excrcises or is capable of exercising any over-riding control of it or of its
policy or affairs in any way whatsoever; and

(b) failing a resolution of the matter under sub-paragraph (a) of this paragraph, it shall
be treated solely as 2 New Zealand rasident if it is established by or under the laws of

New Zealand and solely as an Australian resident if it is established by or under a
faw in force in Australia.

(5) A person who under the foregoing provisions of this Article is neither solely 2 New
Zealand resident nor solely an Australian resident shall, for the purposes of this Agreement,
be ireated as neither a New Zealand resident nor an Australian resident.

(6) For the purposes of this Agreement the terms ° resident of a Contracting State ’ and
* resident of the other Contracting State * mean a person who is a New Zealand resident or
a person who is an Australian resident, as the context requires,

ARTICLE 4

(1} For the purposes of this Agrecment the term ‘ permanent establishment *, in relation
to an enterprise, means a fixed place of trade or business in which the trade or business of the
enterprice is wholly or partiy carried on.
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SCHEDULE 1—-continued

(2) The term * permanent establishment * includes—

(a) a place of management;

(b} a branch;

{€) an office;

(d) a fuclory;

(&)} a workshop;

{f)} & mine, quarry or other piace of extraction of patural resources;
(2) wn agricuiiurd, pastoral or forestry property; and

(h) a building site or copstruction, insiallatoen or assembly project which exists for more
than aix months.

(3) The term * permanent establishment * shall not be deemed to include—

(a) the use of facilities solely for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of storage, display or delivery;

{c) the maintenance of a fixed place of trade or business soiely for the purpose of pur-
chasing goods or merchandise, or for collecting information, for the enterprise; or

(d) the maintenance of a fixed place of trade or business solely for the purpose of activities
which have a preparatory or auxiliary character for the enterprise, such as advertising
or scientific research.

{4) An enterprise of a Contracting State shall be deemed to have a permanent establishment
in the other Contracting State and to carry on trade or business through that permanent
establishment if—

(a) it carries on supervisory activities in thai other Contracting State for more than six
months in cornection with a building site, or a construction, installation or assembly
project which is being undertaken, in that other Contracting State; or

(b) subsiantial equipment is in that other Contracting State being used or installed by,
for or under ¢oniract with the enterprise.

(5) A person acting in a Confracting State on behalf of an enterprise of the other Con-
tracting State (other than an agent of independent status to whom paragraph (7) of this Article
applics) shall be deemed 1o be a permanent establishment of that enterprise in the first-
mentioned Contracting State if he has, and habitually exercises in that first-mentioned Con-
tracting State, an authority to conelude contracts on behalf of the enterprise, unless his
activities are Hmited to the purchase of goods or merchandise for the enterpiise.

(6} An enterprise of a Contracting State shall be deemed to have a permanent establishment
in the other Contracting State and to carry on trade or business through that permanent
establishment if—

(a) on behalf of, or for, or at or to the order of, that enterprise, another cnterprise—

(i) manufactures, assembles, processes, packs or distributes in that other Con-
tracting State any goods or merchandise;

(ii) performs, in that other Contracting State, any mining or quarrying operations
OF any operations carried on in asseciation with mining or quarrving operations,
or performs any operations for the extraction, removal or other exploitation
of standing timber or of any natural resource; or

(iii) breeds, manages, agists or raises in that other Contracting State anv livestock;
and

(b) either enterprise participates divectly or indirectly in the management, control or
capital of the other enterprise, or the same persons participate directly or indirectly
in the management, control or capital of both emerprises,

(T} An coterprise of u Contracting State shall aot be decmed to have a permanent establish-
ment iy the other Contracting $tate merely because it carries on trade or business in thar other
Contracting State throngh a broker, a gencral commission ageni or any other agent of
independent status, where such a person is acting ip the ordinary covrse of his business as a
broker, a general commission agent or other agen! of indepemdent status,
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ScHEDULE 1—continued

(8) The fact that a company which is a resident of a Contracting Siate controls or is
controlled by a company which is a resident of the other Conéracting State, or which carries on
trade cr business in that other Staie (whether through a permanent establishiment or other-
wisz), shall not of itself make a plece of business of either cornpany a permanent establishment
of the other.

ARTICLE 5

(1) Indestriaf or comnmearcial profiis of an enterprise of a Contracting State shall be subject
to tax only in that Coniiacting State unless the enterprise cacries on trade or business in the
cther Confracting State siirough a peritanent esiablishment situated therern. ¥ the enterprise
carries G Wwadh: or basiness < pfuresyid, ex mey be imposed by d-at other Contrasting State
on the wincle of the indusirial or conuaereial profits of the enterprise fram soerces witlnn that
other Coatiacting Stale wiethsr or ret those profits are attributable to that pecmanent
establishrent,

(23 Wrore aa caternrise of a Conrmscling State carries on trade or husiness i the other
Contracting Staie theeugh a permavient sstablishment situaled therein, these shall be arributed
to that peroianca! cstablishbpient the industuial o commercial profits wizch i mivht be expeeted
to make if' it were an ndependent enlerprise enggeed in the same or sipular activitics under
the same or simifur condificns aed deeling at arm's fength with the enterprise of which it i3
a permuaient establishment; and the prafids so attibuted shall be deenied to be income derived
from soucees in that other Contraciing State and shall be taxed accordingly.

13y Ia determining the industzfal ar commercizl profits attrbtable 10 3 permaaent cstab-
fishment in & Contracting State, there shall be allowed as deductions all exnenses of the enter-
prise, includitg executive and gencral adminislrafive expegses, which wonld be deductible if
the permanent csiablishrment were wn independent onterpiise and which are measonahly
connected with the porneancit establishment, whether incorced in the Contracring  State
in which the wermenem establisiunent is sitvated or elsewhere.

{4} 1f the isformatios available to the comnetent authorily of the Contracting State cot-
cerned iy inadequale te Jelerming he mdustring or commercial profits to b atribuied (v the
permanert cstabirshmcal, noiking in this Article shall afect ths upplication of the Javw of that
Cottractiag Stale in refation to the liability of the entomrise to pay tax in respect of the
permanent establishiment on an amouit determined by ke esercise of a discrotion or the
making of an estimate by the compelent anthorily of ihat Contracting State. Provided that the
diseretion ahol be exereised or the estimalte shatl be made, so far as the infornetion availzble
to the coragetent authority permits, in accordance with the nrinciple siatcd in this Ariicle.

(3} Industrtal or conmmercral profits shall not be attributed to a permanent estahlishment
by teason of the meee purchase by thul pertmanent establizshment of poods or merchamlisc
for the culerprisc.

{3 Muothing i this Article shali apply to cither Confracting State 1o prevent the operation
in the Coottractmg State of any provisions of 165 faw at any tivae it Tore iz g fe 1he Laxation
of any income feom the busincss of any [onm of insurance. Provided that if the law io force
i either Contracting Slafe at the date of signuivre of this Agrecment relating 1o the axstion
of that income is varied (otherwise than in minor respects so as not to affect its general
character), the Contracting Governments shall consult with each other with a view 1o asrecing
to such amendment of this sub-paragraph as may be appropriate,

ARTICLE 6
(1) Where—

(a) an eaterprise of a Contracting State participates directly or indirectly in the manage-
ment, control or capital of an enterprise of the other Contracting State; or

(b) the same persons participate directly or indirectly in the management, contro! or
capital of an enterprise of a Contracting State and an enterprise of the other Con-
tracting State;

and in either case condilions are operative between the two enterprises in their commercial
or financial relations which differ from those which might be expected 1o operate between
independent enterprises dealing at arm's length, then any profits which, but for those con-
ditions, might have been expected te accrue to one of the enterprises, but, by reason of those
conditions, have pot 80 accrved, may be included in the profits of that enterpriso.
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SCHEDULE 1—continued

{2) Profits included in the profits of an enterprise of a Contracting State under paragraph (1}
of this Article shall be deemed to be income of that enterprise derived from sources in that
Coniracting State and shall be taxed accordingly.

(3) If the information available to the competent authority of a Contracting State is in-
adequate to determine, for the purposes of paragraph (1) of this Article, the profits which might
have been expected to accrue to an enterprise, nothing in this Article shall affect the application
of any law of that Contracting State in relation to the liability of that enterprise to pay tax
on an amcunt determined by the exercise of a discretion or the making of an estimate by the
competent authority of that Contracting State. Provided that the discretion shall be exercised
or the estimate shall be made, so far as the information availabic to the competent authority
permits, in accordance with the principle stated in this Article.

ARTICLE 7

(1} A resident of a Contracting Staig shall, subject te paragraphs (2), (3) and {4) of Article §
and to Article 6, be exempt from tax in the other Contracting State on profits from the operation
of ships or aircrafl other than operations confined solely to places in that other Contracting
State.

(2) The relief provided in paragraph (1} of this Article shall apply in relation to the share of
the profits from the operation of ships or aircraft derived by a resident of a Contracting State
through participation in a pool service, in 2 joint transport operating organisation or in an
international operating agency but only to the extent to which the share of the nrofits is not
atiributable to profits from voyages, flights or operations confined seclely to places in the
other Contracting State.

(3) For the purposes of this Article and Article 18, profits derived from the carriage of
passengers, livestock, naails, goods or merchandise shipped in a Contracting State for dis-
charge at another place in that Contracting State shall be treated as profits from the operation
of a ship or aircraft confined solely to places in that Coentracting State. For whe purposes of
this paragraph the carriage of passengers, livestock, mails, goods or merchandise—

(a) from a place in Australia to a place in the Territory of Papua or the Trust Territory
of New Guinca shall be treated as carrigge beiween places in Australia;

(b} from a place in New Zealand to a place in the Cook Islands, Niue or the Tokelag
Tslands shall be treated as carringe beiween places in New Zcaland.

ARTICLE &
(1) The Austratian tax on dividends, being dividends paid by a company which is a resident
of Australia for the purposes of Australian {ax, derived and beneficially owned by u New
soaland residend, shall not exceed 15 per centom of the gress amount of the dividends.

{2) The New Zealand tax on dividends, being dividends paid by & company which is resident
m Mew Fealand for the purposes of Mew Zegland tax, derived and bepeficially owned by an
Ausiralian resident, shall not cxceed I3 per centom of the gross amound of the dividends.

(3) Paragraphs (1} and (2) of this Article shall not apply if the person who is the beneficial
owner of the dividends, being a resident of a Contracting State, has in the other Contiacting
Stale a permancnt establishment and the holding piving rise 1o the dividends is effectively
connceted with that permancni establishment,

(4 ividends paid by s company whizh is a resident of a Contracting State, being dividends
which are derived and beneticially owned by a person who is not a resident of the other Con-
tracting Stale, shall be exempi from tax in thal other Contracting Siwate. Provided that this
patagraph shall not apply in relation to dividends paid by any company which is a resident
of Australia For the purposes of Austialinn fax and which is alo resident in New Zealand for
the purposcs of Mew Zealand tax,

ARTICIE 9

(1) The tax of & Clontracting State on intersst devived and beneficially owned by a resident
of tho other Contracting State shall not exceed 10 per cenlum of the gross amount of the
interast,
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SCHEDELE |—continped

{2) Paragraph (1) of this Article shall not apply if the person who is the beneficial owner of
the interest, being a resident of a Contracting State, has in the other Contracting State a
permanent establishment and the indebtedness giving rise to the interest is effectively connected
with that permanent establishment.

(3) Paragraph (1) of this Article shall not apply where the person paying the ititerest and the
person who is the beneficial owner of il interest are associated with each other, For the
purposes of this paragraph a person is associated with another person if either serson controls
directly or indirectly the other or if the same persons control directly or indirectly both. For
this purpose the term * control * includes any kind of comtrol, whether or not legally enforceable,
and however exercised or exercisabie.

(4) Where the application of paragraphi (1) of ihis Article to any interest is not exctuded by
virtue of the foregoing provisions of this Articie but owing to a special relationship between
the person paying the interest and the person who is the beneficial owner of the interest, or
between both of them and some other person, the amount of the interest paid exceeds the
amount which might have been cxpected 1o have been agreed upon in the absence of such
relationship, paragraph (1) of this Article shall apply only to the last-mentioned amount.

(5) In the application of this Article by a Centracting State, the term * interest > as used
in this Article shall not include any income which, for purposes of the imposition of tax on
the incorme by that Contracting State, is treated as a dividend under the law of that Contracting
State.

ARTICLE 10

(1) The tax of a Contracting State on royalties derived and beneficially owned by a resident
of the other Contracting State shall not excesd 15 per centum of the gross amount of the
royalties.

(2) The term * royalties * in this Article means payments of any kind to the extent to which
they are paid as consideration for——
(a) the use of or the right to use any—
(i) copyright, patent, design or model, plan, secret formula or process, trade-mark,
or other like property or right;
(i) industrial, commercial or scientific equipment;
(iif) motion picture films; or
{v) films or video tapes for use in conneciion with twlevision or tapes for use in
connection with radio broadeasting:

(b} the supply of —
(i) scientific, technical, industrial or commercial knowledge or information; or

(i) any assistance which is given as a means of enabling the application or enjoy-
ment of such knowledge or information; or

(c) the supply by a resident of a Centracting State of management setvices in the other
Contracting State,

but does not include natural resource royaities.

{3) Paragraph (1) of this Article shall not apply if the person who is the beneficial owner of
the royalties, being a resident of a Contracting State, has in the other Contracting State a
permanent establishment and the knowledge, information, assistance, right or property giving
rise to the rovalties is effectively connected with that permanent establishment.

(4) Where the application of paragraph (1) of this Article to any royalties is not excluded by
virtue of paragraph (3) of this Article but owing to a special relationship between the person
paying the royalties and the person who is the beneficial owner of the royalties, or between
both of them and seme other person, the amount of the royalties paid exceeds the amount
which might have been expected to have been agreed upon in the absence of such relation-
ship, paragraph (1} of this Article shall apply only to the last-mentioned amount.
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ScHeEDULE 1—continued
ARTICLE 11

(1) Subject to Articles 13, i4 and 15, remuneration derived by an individval who is a
resident of a Coniracting State in respect of personal (including professional) services shall
be subject to tax only in that Contracting State unless the services are petformed in the other
Coniracting State. If the services are so petformed, such remuneration as is derived in respoct
thersof shall be deomed Ko have 2 sourcs in, and may be subjacied to tax ir, that other Con-
tracting State.

(2) Norwithstanding puragraph (1) of this Article, remuneration derived by a resident of a
Contracting State in reapect of personal (including professional} services performed in the
other Contracting State shall be exerapt from tax in that other Contracting State if---

(2) tho recipient is present im that other Conlracting State for a period or periods not
exceeding in the agprepate 183 days in the wear of income or the income year, as the
case may be, of that other Coatracting State;

(b} the remuncrativn i3 paid by or on behalf of a person who i not a resident of that
other Contracting State;

(c) the remuncration is not deductible in determining taxahble income of a permanent
establishment which that person has in that other Contracting Staie; and

(4} the romuneration is, or upon the application of this Article will be, subject to tax in
the first-mentioned Contracting State.

(1) Notwithstanding paragraphs (1) and (2) of this Article, remuneration in respect of
services performed aboard g ship or aircraft aperated in international traffic by a resident of a
Contracting Statc may be subjected to tax in that Contracling Sinte.

ARTICLE 12

{1) Motwithstandine anything contained in Article 11, income derived by public entertainers
{such as theatrical, motion picture, radic or television artists, musicans, and athletes) from
their personal activities as such shall be deemed to have a source in, and may be subjected to
tax in, the Contracting State in which these activities are exercised.

(2) An enterprise of 2 Contracting State shall be deamed to have a permanent establishment
in the other Contracting State and to carry on frade or business through that permanent
establishment if it provides the services of a public entertainer referred to in paragraph (1) of
this Article in that other Contracting State,

ARTICLE 13

{1) A pension or an snnuity, derived from sources within a Contracting State by an
individval who iz a reyident of the other Contracting State, shall be exempt from tax in the
first-mentioned Coneracting State.

(2) The term * annuity * means a slated sum nayable periudically at stated times, during
tife or during a specified or ascortainable period of time, under an obligation 10 make the
payments in roturp for adoquate and full consideration in money or money's worth,

ARTICLE 14
(1) Remuncration {other than pensions) paid by the Government of the Commonwealth
or of any State of the Commonwealth to any individual for services rendored to the Govern-
ment in the discharee of povernmental functions shall be exompt from New Zesland tax if the
individual is not resident in New Zaaland for the purposcs of New Zeatand tax or is resident

in Mew Zealand for the prrposes of Mew Zealand tax solely for the purpose of rendering those
services,

(2) Remuneration (other than pensions) paid by the Government of New Zealand to an
individual for services rendered to that Governront in the discharge of governmental functions
ghall be exempt from Australan tax if the individual is not a resideny of Austratia for the pur-
poses of Australian tax or is a resident of Austraiia for the purposes of Aqstralian tax solely
for the purpose of rendeging those services.

(3) Paragraphs (1) and (2) of this Article shall not apply to payments in respect of services
rendercd in connection with uny trade or husiness carricd on by a Govaromeat reforred to in
those paragraphs.
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ScHepULE 1—continged
ARTICLE 15

A professor or teacher who visits a Contracting Sfate for a periosd not exceeding two yoars
For the purpose of teaching at a universily, college, school or olher educational instilution
in that Contracling State and who immedialely bofore Lhat visit was a resident of the other
Cumtracting State shall be exempt from lax in the first-mentioned Cointracting State on any
remunetation for sych teachmg i respect of which he is, or upon the application of this
Article will be, subject to tax ia the other Contracting State.

ARTICLE 16

A studont who is a resident of a Contracting State and who ig present in the other Con-
tracting State solely for the purposs of his education shail not be subjected to tax in that other
Contracting State on payments which he receives for the purpose of his maintenance or
education, provided that such payments are made (o him from sovrces outside that other
Contracting State.

ARTICLE 17

(1) This Article shall apply to a person who is a resident of Australia for the purposes of
Australian tax and is also resident in New Zealand for the purposes of New Fealand tax.

(2) Where such a person is treated for the purposes of this Agreement solely as a resident
of a Contracting State he shall be exampt in the other Contracting State from tax on income
other than income which, under the law of ihat other Contracting State or under this Agree-
ment, is derived, or is deemed {o be derived, from souirces in that other Contracting State.

ARTICLE 18

(1) Subject to any provisions of the faw of the Commonwealth which may from time to
time be in force and which relate to the allowance of a credit against Australian tax of tax
paid in a country outside Austratia (which shall not affect the geueral principle hereof), New
Zealand iax paid under the law of New Zealand and censistently with this Agreement, whether
direcily or by deduclion, i respect of income detived by an Australian residont from spurces
mn Mew Zeatand (excluding, in tho case of a dividend, tax paid in respoct of the profits out of
which the dividend is paid) shall be aliowed as a credit against Australian tax payable in
respect of that income.

(2) Subject to any provisions of the law of New Zealand which may from time to time be in
force and which relate to the aflowance of a credit against New Fealand tax of tax paid in a
country outside New Zealand (which shall not aifect the general princinle hereof), Australian
tax paid under the law of Australia and consistently with this Agreement, whether directly or
by deduction, in respect of income derived by a New Zealand resident from sources in Austrakia
{excluding, in the case of a dividend, tax paid in respect of the profits out of which the dividend
is paid) shall be allowed as a credit against Mew Zealand tax payable in respect of that income.

(3) For the purposes of this Article—

{a) (i) New Zealand tax borne by an Australian resident in respect of dividends paid

by a company which is resident in New Zealand for the purposes of New
Zealand tax shall be treated as {ax in respect of income from sources in MNew
Zealand;

(i} Australian tax borne by a New Zealand resident in respect of dividends paid
by a company which is a resident of Australia for the purposes of Australian
tax shall be treated as tax in respect of income from sources in Australia;

{b) interest, royalties {as defined in Anicle 10} and natural resource rovalties which are
dertved by a resident of 2 Contracting State and which under the law of the oth
Contracting State—

(i) are derived from soueces in that other Contracting Stale; or

(17} being derived by a non-resident are subject to withholding tax,

stul] be treated in the first-mentioned Contracting Stale as having a source in (hat
other Contracting State;

{c} remuneration in respoct of services performed aboard a ship or aircraft oporated In
international traffic by a resident of a Contracting State shall be troated as having a
souree in that Contracting State;
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SCHEDULE 1—continued

(dy profits derived by a resident of a Contracting State from the operation of ships or
aircraft, being profits from operations confined solely to places in the other Contracting
State, shall be treated as having a source in that other Contracting State;

{e) an amount which, for the purposes of tax in a Contracting State, is included in the
taxable income of a person who is a resident of the other Contracting State, and
which is so included under any provision of the law of the first-mentioned Contracting
State for the time being in force refating to the taxation of any income from the business
of uny form of insurance shall be treated as having a source in that first-mentioned
Contracting Stato:

)

e

incomne referred to in paragraph (i, Gi) or (iv) of the defnition of * industrial or
comunereial profits ” in subeparagraph () of paragreph (1) of Article 2 shall be freated as
having a souree in the Contracting Stato in which the ":m3, ming, guarry, standing
timbor, natural resource of rent-producing propeety is siluated,

() Wherc profits, on which an enterprise of a Contracting S6aig has becn charged to Lax
in that Contracting State, are also included in the profits of 2n enterprise of the other Contraci-
ing State as being proflts which, because of the conditions opezraiive between the two siter-
prises, mighl have been oxpected to acerus to the enterprise of thaf other Contracting State if
the entorprisos had boen independent enterprises desling at arm™s length, the profits so included
shall be trenied for the purposes of this Atticle as profits of the ciaterprise of the first-meptioned
Contracting State from a source in that other Contracting Slate and credit shall be given in
accordance with this Article in respect of the extra tax chargzeabls in that other Contracting
State as a result of the inciusion of such profits,

(5) Sub-paragraph (b} of paragraph (3) of this Article shall have eifect for the purposes of
any law of a Contracting State under which income of its residents from sources outside the
Contracting State is exempt {rom tax if the income is not exeinpi from tax in the country where
it is derived.

ARTICLE 19

(1) Where a taxpayer considers that the action of the comnatent authoring ina Contracting
State has resufted, or is likely to result, in double {axation contrary to the provisions of this
Agrcement, he shall be entitled to present the facts to the competent aunthority in the Con-
tracting State of which be is a resident and, should the taxpayer’s claim be deesmed worthy of
consideration, the competent authority in that Contracting State shall endeavour to come to
an agreement with the competent authority in the other Contracting State with a view to the
avoidance of the double taxation in question,

(2} The competent aathority in a Coniracting State may communicate dirsctly with the
competent authority in the other Contracting State for the purpose of giving effect to the
provisions of this Agreement and in an endeavour to assure its consistent interpretation and
application.

ARTICLE 20

(1) The competent authorities shall exchiange such information (being information available
under the respective faxation laws of the Contracting States) as is necessary for carrying out
the provisions of this Agreement or for the prevention of fraud or for the administration of
statutory provisions against avoidance of the taxes to which this Agreement applies by virtue
of Article t.

(2 Any information so exchanged shall be Lreated as scoret and shall not be disclosed to
any persons other than those (including a Court or reviewing authority) concerned with the
assensment or collection of the taxes 1o which this Agreement applies by virtue of Article 1,
ot the determination of appeals in relation thereto,

(3) No information shall be exchanged which would disclose any trade secrel oe trade
procass.

(4) A competent authority shall not be oblized by this Article to disclose 10 the other
competent authority any information whick does not relaie directly to the atfairs of a taxpayer
with whom the othor comppetert anthornity is concemed.
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ScHEDULE |—continued
ARTICLE 21

(1) This Agreement may be exiendad, either in its entirely or with modifications, to any
Territory for whose internaiional relations either Conuracting State is tesponsible, and which
imposes taxes substantially similir in character o those which are tho subject of this Agree-
ment and any such extension shall take effect fromn such dale and subject Lo such motdifications
and conditions (including conlitions as to ternsinativn) as may be specified and agreed Letsween
the Contracting Stutes in Nates to be cxchanged throngh dipfoimatic channels for this purpose.

(2} The termination in respect of the Copunonwealth or New Zealand of this Agreement
under Article 23 shall, unless olherwise expresshy ugreed by both Conlracting States, terminata
the application of this Agreersent 10 any Territory to which it has boen axtende under this
Article.

ARTICLLE 22
(1} This Agrecement shall come into force on the date on which the Test of alf such things
shelt have boen dme in Australia and Now Zealand as ire necessary to give the Agreement
the force of law in Australia and New Zealand go fur uy i1s provisions affoct Aostralian tax

and New “caland lax respeetively and, subject to naragraph (2) of this Articke, shalf therenpon
havo etfect. .-

(a) in Australia ..
(1) in eelation to wichholding tax, in respect of income derived on or after 1 July
1972;
(i) in relation to other Austealian lax, in respect of income lerived during any year
of income beginning on or afier 1 July 1972;

(b) in New Zealand -

in relation to New Zealand tax’in respeet of income derived during any income year
beginning on or after ) Aoril 1972,

(2) Upon this Agreemeni coming into force in accordance with paragraph €1} of this Arsicle,
sub-paragraph (b) of paragraph {3} of Article 18 shail have effect, for the porposes of the law of
a Contracting State refating to relief allowable io its residents (heing relief in respect of income
on which tax is paid in the other Contracting State), i rclation to income derived during the
four income years or years of income, as the case may be, of the first-mentioned Contracting
State immediately preceding the first income year or year of income of that first-mentioned
Contracting State in respect of which this Agreement has effect by virtue of paragraph (1) of this
Article.

(3} Subject to paragraph (4) of this Article, the Agreement between the Government of the
Commonwealth of Austrafia and the Government ol New Zealand sianed at Canberra on 12
May 1960 shall tetminate and ceasce ro have effect in refation Lo any tax in respect of which this
Agieement comes into eflect in accordance with paragraph (1Y of this Arucle,

(4) Whete any provision of the Agreamett signod at Canberra on 12 May 1960 would have
afforded apy grealer relief from tax in one of the Contracting Stales than is afTorded by this
Agreement, any such provision shall continue o have effect in that Contracling State—-

" (a) in the cuse of Australiz, inTredation 1o withholding lax in respect of income derived
' _during any financial ycar heginning before the darc this Agreement shall enter into
¢ foree and, in relation to other Austsalian tax, in respect of income derived during any

year of incotnie beginaing before that date:

(b} in the casc of New Zealand, in relation to New Zealand tax int respect of income
derived during any income year beginning before the dale this Agreement shull cnter
into force,

ARTICLE 23

This Apreement shall continue in effeci indefinitely, but either Conlracling State may, on or
before 30 June in any calendar year after the year 1975 give to the ather Coniracting State
notice of termination and, i ihat evemt, this Agreement shall cease to be effective -

(a) in Apstralia—
(i) in relation to withholding tax, in respect of jncome derived on or after the
commencement of the Gpancial year beginning on 1 July in the calendar year
next following that in wivich the notice 18 given;
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SCHEDULE 1--continued

(ii) in relation to other Australian tax, in respect of income derived during any
year of income beginning on or after 1 July in the calendar year next following
that in which the notice is given.

(b) in New Zealand—

in relation to New Zealand tax in respect of income derived during any income year
beginning on or after 1 April in the calendar year next following that in which
the notice is given.

IN WITNESS WHEREOY the undersigned, duly authorised thereto, have signed this
Agreement.

PONE at Melbourne in duplicate this cighth day of Movernber, One thousand nine
hundred and scventy-two.

B. M. Snedden A, J. Yendeil
FOR THE GOVERNMENT FOR TIIE GOYCRNMENT
OF TIIE 0OF
COMMONWEALTH OF AUSTRALIA NEW ZEALAND
SCHEDULE 2 Scction 8

SCHEDULE 10 BE ADDED AT THE END OF THE PRINCIPAL ACT

EIGHTH SCHEDULE Section 3

AGREEMENT BETWEEN THE GOVERNMENT OF
THE COMMONWEALTH OF AUSTRALIA
AND THE GOVERMNMENT OF ITALY
FOR THE AVOIDANCE OF DOUBLE TAXATION OF TNCOME
DPERIVED FROM INTERNATIONAL AIR TRAWSPCRT

The Government of the Commonwealth of Australia and the Government of Ttaly desiring
to conclude an Agreement for the avoidance of double taxation of income derived from
international air trangport,

Have agreed as follows:

ARTICLE 1

(1);The existing taxes to which the Agreement applies arc—
(a) in Australia:
the Commonwealth income tax, including the additional tax npoan the undistribuied
amount of the distributable income of a private company, (hereinafter referred to
as “ Australian tax™);
(b) in Italy:
() the tax on income from movable wealth (imposta sui redditi di ricchezza
mobile);
(ii) the complementary tax (imposta complementare progressiva sul reddito);
(ili) the tax on companies insofar as the tax is charged on income and not on
capital (imposta sulle societa’, per la parte che grava sul reddito e non sul
patrimonio); and

{iv) the taxes on income imposed on hehal of provinces, muaicipalitics and
Chambers of commerce {imposte provinciali, comunali ¢ camerali sul reddite),

(hereinafter referred to as * Italian tax ™).
(2) This Agreement shalf also apply to any identical or substantially ~imilar taxes which are

imposed after the date of signatute of this Agrecmeat in addition to, of i place of, the ezisting
taxes.
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SCHEDULE 2—continued

ARTICLE 2
(1) In this Agreement, unless the context otherwise requires—
(a} the term ** Austraiia " includes any Territory of or under the authiority of the Common-
wealth of Australia and any Territory governed by it under a Trusteeship Agresment;
(1) the term * Tialy * means the Ttalian Republic;
{c) the terms " Conlracting State ” and “ other Clontracting Statc ™ mean Australia or
ltaly. as the context regquires;
(d) the term ™ Australian enterprise ™ means an ¢nterprise that has its place of effective
managcment in Australia;
(e) the term * Italian enierprise ' means an enterprise that bas its place of eective
management in Italy;
(f) (he term ' enterprise of 3 Contracting Stale * nicans an Australian enterprise or an
Tralian cnlerprise, as the coniext foquires:
(g} the term ** tax ™ means Australian tax or [tzlian tax, as the context requires;
¢h} the terwy * operation of aircraft in imternational traffic’* means the operation of
atreraft for the carmiage ol persons, livestock, goods or mail between—
{i) Australia and Italy;
(ii) Australia and any other country;
(iit) Ftaly and an- other country;
{iv} countries other than Australia or Ttaly or places in any such country,

and in respect of an enterprise engaged in such operattons ncludes the sale of tickets
for, and the provision of services connected with, such carriage, either for the enter-
prise itself or for any other enterprise engaged in such operations.

(2) In the application of the provisions of this Agreement in one of the Contracting States,
any term used but not defined herein shall, unless the context otherwise requires, have the
meaning which it has under the laws in force in that Contracting State relaiing to the taxes
to which this Agreement applies.

ARTICLE 3

(1)} Profits derived by an enterprise of a Contracting State [rom the operation of aircraft in
international traflic or aristng from the carviage by air of pemsons, lvestock, goeds or mail
between places in that Contrzcting Stais, shall be exernpt from tax in the other Conteacting
Stute,

(2) The exemption provided fn paragraph 1 of Lhis Article shall apply to a share of the
profits from the aperation of aireraft in infernational trafie dadved by an entorprize of a
Contracting State through parlicipation in a pooled service, in 3 joint air transport operation
of in an international operating agency,

ARTICLIL: 4

(1) This Agreeiment shull be ralified and the instruments of ratification shadl be exchanged
at Rome as soon #s possible.

(2) This Agrecment shall enter into force on the date of the exchange of the instraments
of ratification and ®s provisions shall have effect—
(1) io Ausualia, for the year of invome that commenced on the firsi duy of July 1968 and
subsequent vears of income;
(b) in Ttaby, in respect of income assessable for any taxable period commencing on or
after the first dzy of Januzary 1966,

ARTICLE 5

This Agreemertt shall continue in effect indefinitely but either Contracting Stase may, on
or before the thirtieth day of June in any calendar year after the vear 1973, give notice of
terminatien to the other Contracting State and in such event this Agreement shall cease to
be effective—

(a) in Australia, for the vear of income commencing on the first day of Jaly in the calendar
year next folowing that in which the notice of termination is given, and subsequent
vears of income; and
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SCHEDULE 2—continued

(b} im Italy, in vespect of income assessable for any taxable period commencing on or
after the first day of January in the calendar year next following that in which the
notice of termination is given.

IN WITNESS WHEREOF the undersigned, duly authorised thercto, have signed the
present Agreerent.

Done in duplicate at Canberra the thirteenth day ot April, 1972 in the English and Ttalian
languages, both texts being cqually authoritative.

B. M. Snedden Paolo Canali
For the Government
of the For the Government
Commonwealth of Australia of Italy
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