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AUSTRALIAN TINDUSTRIES
| PRESERVATION.

No. 9 of 1906.

An Act for the Preservation of Australian Indus-
tries, and for the Repression of Destructive
Monopolies.

Assented to 24th September, 1906.]

E it enacted by the King's Most Excellent Majesty, the Scnate.
and the Hounse of Representatives of the Commonwealth of
Anstralia, as follows :(—

_ " PART L—PRELIMINARY.

1. This Act may he cited as the Australéan Indusiries Preservation snow title.
Aot 1906, '
2. This Act is divided into Parts as follows:—

ParT I.—Preliminary.
Parr I1.—-Repression of Monopolies.
Part JII.—Prevention of Dumping.

Division of Act,

3. In this Act, unless the contrary intention appears—

“ Commercial Trust” includes a combination, whether wholly
or partly within or beyond Australia, of separate and
independent persons (corporate or unincorporate) whose
voting power or determinations are controlled or con-
trollable by— '

(@) the creation of a trust as understood in equity, or
of a corporation, wherein the trustees or corpora-
tion hold the interests, shares, or stock of the
constituent persons; or

() an agreement ; or

(c) the creation of a board of management or its
equivalent ; or

{d) some similar means ;

and includes any division, part, constituent person, or
agent of a Commercial Trust.
“ Inadequate Temuneration for labour” includes inadequate
' pay or excessive hoursor any termsor conditions of labour
or employment unduly disadvantageous to workers;
¢« Person  includes corporation and firm and a Commercial
Trust.

Interpretation,
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PART IL—REPRESSION OF MONOPOLLES.
4.—(1.) Any person who, either as principal or as agent, makes
Or enters into any contract, or 1s or continues to be a mt,mber of or
engages 1n any combination, in relation to trade or commerce with
other countries or among the States—
(@) with intent to restrain trade or commerce to the detri-
ment of the public; or
(&) with intent to destroy or injure by means of unfair com-
petition any Australian industry the preservation of
which is advantageous to the Commonwealth, having due
regard to the interests of producers, workers, and con-
sumers,
is guilty of an offence.
Penalty : Five hundred pounds.
{2.) Every contract made or entered into in contravention of this
section shall be absolutely illegal and void,

5.—(1.) Any foreign corporation,or trading or financial corperation
formed within the Commonwealth, which, either as principal or
agent, makes ov enters into any contract, or engages or continues
in any combination—

{«) with infent fo restrain trade or commerce within the Com-
monwealth to the detriment of the public, or

(6) with intent to destroy or injure by means of unfair compe-
tition any Australian industry the preservation of which
is advantageous to the Commonwealth, having due
regard to the interests of producers, workers, and con-
snmers,

is guiliy of an offence.

Penalty : Five hundred pounds.

(2.) Every contruct made or ertered into in contravention of this
section shall be absolutely illegal and void.

6.—(1) For the purposes of the last two preceding sections, unfair
competition means competition which is unfair in the circumstances ;
and in the following cases the competition shall be deemed to be
unfair unless the contrary is proved : —

{a) 1f the defendant is a Commercial Trust :

(by If the competition would probably or does in fact result in
an inadequate remuneration for labour in the Austra-
lian indusiry :

(¢) If the competition would probably or does in fact result in
creating substantial disorganization in Australian
indastry or throwing workers out of employment :

{«) 1f the defendant, with vespect to any goods or xervices
which are the subject of the competltmn gives, offers,
or promises to any person any rebate, refond, cllscounr
or reward upon condition that that person dedla or in
consideration of that person having dealt, with the
defendant to the exclusion of other persons dealing in
simi ar goods or services.
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(2.) In determining whether the competition is unfair, regard
shall be had to the management, the processes, the plant, wud the
machinery employed or adopted in the Australian industry affected
by the competition being reasonably efficient, effective, and up-to-
date:

7.—(1.) Any person who monopolizes or aittempts to mono-
polize, or combines or conspires with any other person to
monopolize, any part of the trade or commerce with other countries
or among the States, with intent to conirol, to the detriment
of the public, the supply or price of any service, merchandise,
or commaodity, is guilty of an offence.

Penalty : Five hundred pounds,

(2.) Every contract made or entered into in contravention of this
section shall be absolutely illegal and void.

8.—(1.) Any foreign corporation, or frading or financial corpora-
tion formed within the Commonwealth, which monopolizes or
attempts to monopolize, or comibines or congpires with any person
to monopolize, any part of the trade or commerce within the
Commonwenlth, with intent to control, to the detriment of the
publie, the supply or price of any service, merchandise, or commodity,
1s gnilty of an olfence.

Penalty: Five hundred pounds.

(2.) Every contract made or entered into in contravention of this
section shall be absolutely illegal or void.

9. Whoever aids, abets, counsels, or procures, or by act or omission
is in any way, directly or indirectly, knowingly concerned in or privy
to—

{a) the commission of any offence agamst this Part of this Act;
or —
{b) the doing of any act outside Australia which would, if done
within Australia, be an offence against this Part of this Act,
shall be decmed to have committed the offence.
Penalty : Five hundred pounds.

10.—(1) The Attorncy-General, or any person therefo authorized
by him, may institute proceedings in the High Conrt to restrain by
injunction after hearing and determining the wmerits and not by way
of interlocutory order the carrying out of any contract made or
entered into after the commencement of this Act or any combination
which—

(«) is in restraint of trade or commerce to the detrimeut of

the public ; or
() is destructive or injurious, by means of unfair competition,
to auy Australian industry the preservation of which s
advantageons to the Commonwealth, having due regard
to the interests of producers, workers, and consumers.
Provided that except in the ease of foreign corporations, or
trading or financial corperations formed within the Commonsealth,
this section shall only apply to contracts or combinations in relation
to comrmerce with other countries or among the States.
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2.) On the conviction of any person for an offence under this
J:"Ll‘t of this Act the Justice before whom the trial takes place shall,
upon application by or on behalf of the Attorney-General or any
person thereto wuthorized by him, grant an 111]11nct10n restraining
the convicted person and his servants and agents from the repeti-
tion or continnance of the offence of which he has been convicted.

11.—(1.) Any persou who ig injored in big person or property by
any other person, by veason of any act or thing done by that other
person in contravention of this 1art of this Act, or by reason of
any act or thing done in contravention of any injunction granted
noder this Part of this Act, may, in the High Court, before a
Justice withont u jury, sue for and recover treble clamaﬂefs for the

~ injury.

(2.) No person shall, in any proceeding under tlm section, be
excused from answenng any question put either wizd woce or by
interrogatory, or from making anv discovery of documents, on the
gronud that the answer or discovery may criminate or tend to
criminate him ; but his auswer shall not be adinissible in evidence
against him in zmy cr ll]lll](bl proceeding other than a prosecution
for perjury.

12. The jury panel for the trial of any offence against this Part
of this Act, or for the trial of any action or issue under this Part of
this Act, shall be taken from the list of special jurors (if any) in the
State or part of the Commonwealth in which the trial takes place.

13.—(1.) Aoy offeuce against this Part of this Act (not being
an indictable offence), shall be tried before a Justice of the High
Court, without a jury.

(2.} Any offence against this Part of this Act committed by a
person who has previously been convicted of any offence against this
Part of this Act shall be an indictable offence, pimishable on
conviction by a penalty not exceeding Five hundred pounds, or
imprisonment for any term not exceeding one year, or both; in the
case of a corporation, by a penalty not exceeding One thousand pounds.

14.—(1.) No criminal proceeding shall he instituted under
this Yart cxcept by the Aftorney-General or some person
authorized by him.

(2.) No civil proceeding shall be instituted under this Pari
wilhout the written consent of the Attorney-General.

15.—(1.) Avy person party to a contract or member of a combina-
tion or in any way concerned in eartying out the contract or the

(a) lodge with the Attorney-General o statatory declavation by
lnmse]f or in the case of a corporation by some one
approved of in that behalf by the Attorney-General
setting forth truly fully and completely the terms and
particnlars of the contract, or the purposes objects and
terms of agreement or constitution of the combination,
as the case may be, and an address in Aostralia to which
notices may be sent by the Attorney-General ; and

(6) publish the statutory declaration in the Gazelte.
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(2.) The Attornéy-General may at any ttme send notice to the
person above-mentioned (hereinafter called the declarant), tn the
address mentioned in the statutory declaration, that he considers the
contract or combination likely to vestrain trade or commerce v the
detriment of the public, or to destroy or injure an Australian industry
Ly unfair competition.

(8.) In any proceeding against the declarant in respect of any
offence against section four or section five of this Act, alleged to
have been committed by him in relation to the contract or com-
hination after the fime the statutory declarantion has heen lodged
and published, and before any notice as aforesaid has been sent to
hint by ihe Attorney-General, it shall be deemed (but as regards
the declarant only and not as regards any other person) that the
declarant, had no intent to contravene the provisions of the section,
if he proves that the statutory decluration contains a true full and
complete statement of the terms and particulars of the contract, or
the purposes, objects, aud terms of agrecment or constitution of the
combination, as the case may be, at the date of the statutory declura-
tion and at the date of the alleged offence.

PART IIL—PREVENTION OF DUMPING.
16. In this Part of this Act—

“Justice " means n Justice of the High Conrt ;

“ The Comptroller-General ” means the Comptroller-General
of Customs ;

“Imported goods™ and ““Anstralian goods ™ include goods of those
classes respectively, and all puris or ingredients thereof ;

“ Produced ” includes manufactnred, and # Producer * includes
manufacturer ;

“Trade ” includes production of every kind ;

“Induostries ™ shall not include industrics in which in the
optnion of the Comptrofler-General or Justice as the ease
may be, the majority of workers do not receive adeguate
remuneration or are subject to unfair terms or conditions
of labour or employment.

17. Unfair competition has in all cases reference to competition
with those Anstralian indnstries, the preservation of which, in the
opinic2 of the Comptroller-General or a Justice as the case may
he, is advantageous to the Commonwealth, having dne regard to the
interests of producers, workers, and consumers.

18.—(1.) For the purposes of this Part of this Act, competition
shall be deemed to be unfair, unless the contrary is proved, if—

{@) under ordinary circumstances of trade it wonld probably lead
to the Austrulian goods being no longer produced or being

withdrawn from the market or being sold at a loss unless-

produced at an inadequate remunerition for labour ; or -
(b) the means adopted by the person importing or selling the

imported goods are, in the opinion of the Comptroller-

General or a Justice as the case may be, unfair in the

circumstances; or
€.12738.
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(¢) the competition would probably or does in fact result in
an inadequate remuneration for labour in the Australian
industry ; or

(@) the competition would probably or does in fact result in
creating any substantial disorganization in Australian
industry or throwing workers out of employment ; or

(e) the imported goods have been purchased abroad by or
for the 11n])ort.er from the manofacturer or some person
acting for or in combination with him or acconnting to
him, at prices greatly helow their ordinary cost of
pwdmtlou where prodnced or market price where pur-
chased ; or

(/) the imported goods are imported by ov for the manufae-
turer, or sgome person acting for or in combination with
him or accounting to him, and are being sold in Aus-
tralia at a price which is less than gives the person
importing or selling them o fair profit upon their fuir
foreign market value, or their fair selling value if sold
in the country of production, together with all charges
after shipment from the place whence the goods are
exported directly to Ausiralia (including Costoms
duaty).

(2.) In determiving whether the competl‘nou s unfair, regard
shall be had to the ma,naoemcnt the processes, the plant, “and
the machinery employed or ‘.1d0pted in the Australian industry
affected by the competition being reasonablv efficient, effective, aml
up-to-dare.

19.—(1.) The Comptroller-General, whenever he has received
a complaint in writing und has reason to believe that any person
(hereinafter called the importer), either singly or in combination
with any other person within or beyond the Commonwealth, 1=
importing iuto Australia goods (hereinafter called imported
goods) with intent to destroy or injure any Australian industry by
their sale or disposal within the Commonwealth in unfuir competition
with any Australian goods, may certifv to the Minister accordingly.

(2.) The certificate of the ('omptroller-General shall specify—

(n) the imported goods ;

{6) the Australian indunstry and goods ;

(¢) the importer ;

() the grounds of unfairness in the competition ;

() the name, address, and occupation of any person (not being
an officer of the pablic service) upon swhose information
he may have acted.

(3.) The Comptroller-General may add to his certificate a state-

- ment of such other facts as in his opinion onght to be specified to

give the importer fair notice of the matters complained of.

(4.) The Comptroller-General shull, hefore making his certificate,
give to the importer an opportunity to show canse why the cer-
tificate shonld not be made and furnish him with a copy of the com-
plaint.
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(5.) On receipt of the certificate the Minister may—

(@) by order in writing refer to a Justice the investigation
and determination of the qaestion whether the imported
goods arc being imported with the intent alleged ; and
if so, whether the importation of the goods should
be prohibited either absolutely or subject to any spectfied
conditions or restrictions or limitations ;

(#) notify in the Gazette that the question has been so re-
ferred ; and '

(¢) forward to the Justice a copy of the certificate.

20. I'rom the date of the Gazetie notice until the publication
in the Gazette of the determination of the question by the Justice;
roods the subject of the investigation shall not he imported unless
the importer-- :

(@) gives to the Minister a bond with such sureties as the
Minister approves, for such amount (not exceeding the
true value of the goods for Customs purposes) as the
Minister considers just and reasonable by wuayv of pre-
caution in the circumstances, and conditioned to he voul
if the Justice determines the question in favomr of the
importer ; or

(4y gives such other security and complies with such other
conditions us the Minister approves ;

and those goods shall, if imported in contravention of this
section, be deemed to be prohibited imperts within the meaning
of the Customs Act 1901, and the provisions of that Act shalt apply
to the goods accordingly.

21.—(1.) The Jusiice shall proceed to expeditionsly and care-
fully investigaie and determine the matter, and for the purpose of
the procecding shall have power to inquire as to any goods, things,
and matters whatsoever which he considers pertinent, necessary,
or material.

(2.) For the purpose of the procecding the Justice shall sit in
open Court, and shall have all the powers of a Justice in the
cxercize of the ordinary jurisdiction of the High Court. He may,
if he thinks fit, and shall on the application of cither party, state »
case for the opinion of the I'ull LCourt upon any question of law
arising in the proceeding. And he may if he thinks fit, at any
stage of the proceeding, refor the investigation and determination
of the matter to the Fnll Court, which shall in that case have all
the powers and functions of a Justice under this Part of this Act.

(3.) The certificate of the Comptroller-General shall be primd
fucie evidence of facts by sub-section (2) of section ninetcen of
this Act required to be specified therein.

(4.) In addition to the Comptroller-General and the importer
the Justice may, if he thinks fit, allow any person inferested in
importing imported goods to be represented at the investigation.

(5.) The Justice shall be gnided by good conscience and the
substantial merits of the case, without regard to legal forms or’
technicalities, or whether the evidence before him is in accordance
with the law of ¢vidence or not.

D2
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(6.) No person shull in any proceeding before a Justice le
excused from answering any qnestion or producing docnments on
the gronnd that the answer or production may crimmate or tend to
criminate him, but his answer shall not be admissible in evidence
against him in any criminal proceeding other than a prosecution
for perjury.

(7.) The Justice shall forward his determination to the Minister.

(*.) In.the case of the following agricultural implements:—
Ploughs of all kinds over 14 (Wt tine harrows, disc harrows,
arain drills, combined grain seed and manure drills, Tand rollers,
cultivators, chaff cutters, “seed cleaners, stripper harvesters, and any
other implement usuml]v used in agriculture, the Justice shafl
inquite into and determine the ¢1uest10n whether the goods are
heing imported with the effect of benefiting the primary pro-
ducers withont unfair ly imjuring any other section of the community
ot the Commonswealth. . _

(9.) The determination of the Justice shall be final and concln-
give and without appeal, and shall not be questioned in any way,

22.—(1.) Upon the receipt of the determination of the Justice,
the Minister shall forthwith canse it to be published in the Gazeite.
(2.) If the Justice determines that the imported goods are
heing imported with the intent alleged, and that their lmpolmtlon
should be prohibited either absolutelv or snbject to an) specitied
conditions or restrictions or limitations of any kind whatsoever—

(#) the determination” when so published shall have the effect
of a proclaination under the Customs Aet 1901 pro-
hibiting the importation of the goods either absolutely
or snbject to those conditions or restrictions or limita-
tions as the case may be; and in that case the pro-
visions of that Act shall apply to goods so prohibited ;
and

(6) the Justice may by order reduce the amount recoverable
under any hond given in pursuance of this Part of this
Act to such sum as the importer satisfies him "is
reasouable and just in the circamstances.

28. The Governor-General may at any time, by proclamation,
simultaneonsly with or subsequently to any prohibition under this
Part of this Act, rescind in whole or in parl, the prohihition or any
condition or restriction or limitation on importation imposed therchy.

24. In all eases of prohibition the determination of the Justice
andd any proclamation affecting the same shall be laid before both
Houses of the Parlinment, within seven days after the publication in
the Gazette, or, if the Parliament is not then sitting, within seven
davs after the next meeting of Parliament.

28. The Justices of the High Court, or & majority of them, may
make Rules of Court, not inconsistent with this Act, for regulating
the proceedings hefore a Justice under this Part of this Act, and for
carrying this Part of this Act into effeet.
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26.—(1.) Any person who wilfully— Wilfully makiner
‘ . False stadement
(2) makes o the Comptroller-General or to any officer of or misteuding
y . . . Cempiroller-
Costoms any false statement in relation to any action deneral.
or proceedings taken or propesed to be taken under this
Part of this Act; or
(h) misleads the Comptroller-General in any particular likely

to affect the discharge of his duty under this Act ;
shall be guilty of an offence.
Penalty: One hundred ponuds or T'welve months’ imprisonment.
2. Any person convicted under the last preceding sub-section
may be ordered by the Justice to whom a question is referred under

this Part of this Act o pay the whoie or part of the costs incnrred
by the importer in whose favonr the question is determined.
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