1903. High Court Procedure. No. 7.

HIGH COURT PROCEDURE.

No. 7 of 1903.

An Act to regulate the Practice and Procedure of
the High Court.

[ Assented to 28th August, 1903.]

BE it enacted by the King’s Most Excellent Majesty, the Senate,
and the House of Representatives of the Commonwealth of
Australia, as follows :—

ParT I.—PRELIMINARY.

1. This Act may be cited as the High Court Procedure Act 1903,
and is divided into parts as follows : —

Part I.—Preliminary, ss. 1, 2.

[ Seals, &c., ss. 3-5.
District Registries, ss. 6-11.
Trial of Issues, ss. 12-15.
Evidence, ss. 16-22.
Defects and Errors, ss. 23, 24.
Part II.—Procedure < Change of Venue, s. 25.
of the High Court | Judgment and Execution, ss. 26-28.
Receivers and Managers, ss. 29, 30.
Actions by and against the Marshal,
s. 31.
Rules of Court, ss. 32-34.

Part III.—Appeals { Security, ss. 35, 36.
to the High Court | Procedure, ss. 37-39.

THE SCHEDUILE.

2. In this Act, unless the contrary intention appears—

“ Suit ”’ includes any action or original proceeding between parties ;

“Cause ”’ includes any suit, and also includes criminal proceedings;

“ Matter ” includes any proceeding in a Court, whether between
parties or not, and also any incidental proceeding in a cause or
matter ;
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“ Plaintiff ”” includes any person seeking any relief against any other
person by any form of proceeding in a Court ;

“ Defendant ” includes any person against whom any relief is
sought in a matter, or who is required to attend the proceedings in a
matter as a party thereto ;

“ Justice ” in the expressions ““ Court or Justice ” or * Court or a
Justice ” means a Justice of the High Court sitting in Chambers ;

““ The Chief Justice ”” includes any Justice upon whom the powers
and duties of the Chief Justice devolve for the time being ;

“ Judgment ” includes any judgment decree order or sentence ;

“Full Court ” means two or more Justices of the High Court sitting
together ;

“ Appeal ” includes an application for a new trial and any proceed-
ing to review or call in question the proceedings decision or jurisdiction
of any Court or Judge.

b

Part I1I.—PRrROCEDURE oF THE Hieca Courr.

Seals.

3.—(1.) The High Court shall have and use as occasion requires a
Seal, having inscribed thereon the words “ The Seal of the High Court
of Australia.”” Such seal shall be kept at the Principal Registry, in
such custody as the Chief Justice directs.

(2.) There shall be kept at every District Registry, in such custody
as the Chief Justice directs, a duplicate of the Seal having inscribed
thereon the additional word “ Registry ”” with the name of the State
prefixed, and also if there are more District Registries than
one in the State, such other distinctive word as the Chief Justice
directs.

(8.) There shall also be kept and used at the Principal Registry
and at the several District Registries such other seals as are required
for the business of the Court. Such seals shall be in such form and
shall be kept in such custody as the Chief Justice directs.

(4.) Al documents and all exemplifications and copies thereof
purporting to be sealed with any such seal shall in all parts of the -
Commonwealth be receivable in evidence without further proof of the
seal.

4.—(1.) All writs commissions and process issued from the High
Court shall be in the name of the King, and shall be under the
Seal of the Court or such other seal as is prescribed by Rules of Court,
and shall be signed by a Registrar or other proper officer.

{(2.) They shall be tested in the name of the Chief Justice, or when
the office of Chief Justice is vacant in the name of the senior
Justice.

5. All writs and process issued from the High Court or any other
Court exercising federal jurisdiction shall be dated as of the day on
which they are issued.
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Dystrict Registries.

6.—(1.) Subject to this Act and to Rules of Court, writs of sum-
mons for the commencement of causes in the High Court may be
issued in any Registry, and every Registrar shall issue such writs when
required, and unless an order to the contrary is made by the High Court
or a Justice all such further proceedings as may and ought to be taken
by the respective parties to the cause, down to and including final
judgment and execution, may be taken and recorded in the District
Registry in which the cause is pending.

(2.) Provided that if a defendant against whom a writ is issued in
a District Registry neither resides nor carries on business in the State
in which the Registry is situated, he may appear either at that Registry
or at the Principal Registry.

(3.) If any defendant appears at the Principal Registry the cause
shall, subject to the power of transfer, proceed in that Registry, and
the proceedings in the cause shall be transmitted thereto by the
District Registrar in the manner .directed by the next following
section.

7.—(1.) Any party to a cause in the High Court may at any time
apply to the Court or a Justice for an order that the cause be trans-
ferred from the Registry in which it is pending, if that is not the
Principal Registry, to the Principal Registry or some other Registry,
or from the Principal Registry to a District Registry, and the Court
or Justice may in his discretion make an order accordingly.

(2.) Thereupon the proceedings and such original documents (if any)
as are filed in the Registry in which the cause is pending shall be
transmitted by the Registrar of that Registry to the Registry to which
the cause is ordered to be transferred, and the cause shall thenceforth
proceed in that Registry in the same manner as if it had been there
originally commenced, and may thereafter be again transferred in like
manner to any other Registry.

8.—*(1.) When a cause is pending in a District Registry and any
party desires to make an application therein to the Court or a Justice,
but 1s unable to do so by reason of there being no Justice of the High
Court present in the place where the Registry is situated, the party
may lodge withi the District Registrar a request that the cause be
transferred for the purpose of the application only to the Principal
Registry or to some nearer District Registry at which a Justice of the
High Court is present or appointed to sit, and the cause shall there-
upon without further order be transferred accordingly.

(2.) The District* Registrar shall thereupon transmit the request to
such other Registry together with such documents as are necessary for
the purpose of the application.

(3.) The application may then be heard and disposed of at such
other Registry, and as soon as it has been disposed of the cause shall

* See Act No. 13 of 1903, infra, p. 96.
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without further order be retransferred to the first-mentioned District*
Registry, and all documents relating to it shall be retransmitted to that
Registry.

(4.) No fee shall be payable in respect of any such transfer or
retransfer.

(5.) In any of the cases mentioned in this section, if the application
is to be made upon notice to any person, the notice may be given of
the application to be made before the Court or a Justice at the Registry
to which the cause is transferred, on a day to be fixed by the District*
Registrar of the first-mentioned Registry.

9.—(1.) Inany such case as mentioned in the last preceding section,
any party desiring to make an immediate application to the High
Court or a Justice may, instead of requesting thét the cause be trans-
ferred to such other Registry, require the District* Registrar to transmit
by telegraph to such other Registry the contents of all such documents
filed in the first-mentioned District* Registry as are necessary for the
purpose of the application, and the District* Registrar shall, on
payment by such party of the expense of transmission, transmit them
accordingly.

(2.) The copy so received by telegraph shall be filed in such other
Registry, and shall be receivable in evidence for the purpose of the
application to the same extent as the original documents would be
admissible.

(3.) If the application is to be made upon notice to any person, the
notice shall state that the documents will be transmitted by telegraph
to such other Registry.

(4.) If any person to whom notice is given requires any other
documents to be transmitted by telegraph to such other Registry, they
shall be transmitted and shall be receivable in evidence in like
manner.

(5.) Evidence of service of the notice may also be so transmitted.

10. When in any of the cases mentioned in the two last preceding
sections an order has been made by the Court or a Justice at a Registry
other than that in which the cause is pending, the Registrar of that
Registry shall at the request and expense of either party and without
payment of any further fee inform the District* Registrar of the first-
mentioned Registry by telegraph of the effect of the order, and there-
upon and without waiting for receipt of the order full effect shall be
given to the order.

11. In any of the cases aforesaid a District* Registrar may, by
consent of the parties, instead of transmitting by telegraph the full
contents of any document transmit a summary thereof certified by him
to be complete and correct, and the summary may be received and
acted upon by the Court or Justice as if it were a copy of the original
document.

* See Act No. 13 of 1903, infra, p. 96.
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Trial of Issues.

12. In every suit in the High Court, unless the Court or a Justice
otherwise orders, the trial shall be by a Justice without a jury.

13. The High Court or a Justice may, in any suit in which the
ends of justice appear to render that mode of inquiry expedient, direct
the trial with a jury of the suit or any issue of fact, and may for that
purpose make all such orders and issue all such writs and cause all
such proceedings to be had and taken as the Court or Justice thinks
necessary ; and upon the finding of the jury the Court or Justice
may give such decision and pronounce such judgment as the case
requires.

14. In any case in which the High Court or a Justice is authorized
to direct the trial of an issue or in which a new trial is granted, the
Court or Justice mayimpose such conditions on the parties respectively
and may direct such admissions to be made by them or either of
them for the purpose of the trial or new trial as are just; and in
the case of a new trial may grant it either generally or on some par-
ticular points only as the Court or Justice thinks fit, and may order
that the testimony of any witness examined at the former trial may be
read from the Justice’s notes instead of his being again examined in
open court.

"15.—(1.) The laws of each State relating to the qualification of
jurors, the preparation of jury lists and jury panels, the summoning,
attendance, and impanelling of juries, the number of jurors, the right
of challenge, the discharge of juries, the disagreement of jurors, and
the remuneration of jurors, for the purposes of the trial of civil matters
pending in the Supreme Court of that State, or relating to any other
matters concerning jurors after they have been summoned or sworn,
shall extend and be applied to civil matters in which a trial is had with
a jury in the High Court in that State, so that the lists of jurors shall
be deemed to be made as well for the purposes of the High Court as
of the Supreme Court of the State.

(2.) But the panel of jurors shall be made out and the jurors shall
be summoned by officers of the Commonwealth.

(3.) Every officer of a State who has the custody of any jury list
shall furnish a copy thereof to the proper officer of the Commonwealth
on demand and on payment of a reasonable fee.

Evidence.

16. The Justices of the High Court or a majority of them may
make rules of Court for regulating the means by which particular
facts may be proved and the mode in which evidence thereof may be

given.

1%7. The High Court may in any suit order the parties to produce
any books or writings in their possession or power which contain
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evidence pertinent to any issue in the suit. If a plaintiff fails to
comply with the order the Court may dismiss the suit; and if a
defendant fails to comply with the order the Court may give judgment
against him as by default.

18.—(1.) The High Court Amay require and administer all necessary
oaths.

(2.) The forms of oaths shall be the same, as nearly as may be, as
those which are used in the Supreme Court of the State or part of the
Commonwealth in which the oath is administered.

(3.) Any person who by the law of the State or part of the Com-
monwealth in which an oath is to be administered is entitled to make
an affirmation instead of taking an oath may do so in any cause or
matter in the High Court, and shall do so in the form prescribed by
that law.

19. The High Court or a Justice may, in any suit or civil matter
pending in the Court and at any stage of the proceedings, order the
examination of any person upon oath orally or on interrogatories
before the Court or a Justice or before any officer of the Court or other
person, and at any place within the Commonwealth; or may order a
commission to be issued to any person either within or beyond the
Commonwealth authorizing him to take the testimony on oath of any
person orally or on interrogatories; and may by the same or any
subsequent order give any necessary directions touching the time place
and manner of any such examination ; and may empower any party to
the suit or civil matter to give in evidence in the suit or matter the
testimony so taken on such terms (if any) as the Court or Justice
directs.

20.—(1.) On the hearing of any matter, not being the trial of a
cause, evidence may be given by affidavit or orally as the Court or
Justice directs.

(2.) At the trial of a cause, proof may be given by affidavit of the
service of any document incidental to the proceedings in the cause, or

of the signature of a party to the cause or his solicitor to any such
document.

(3.) The High Court or a Justice may at any time for sufficient
reason order that any particular facts in issue in a cause may be proved
by affidavit at the trial, or that the affidavit of any person may be read
at the trial of a cause, on such conditions in either case as are just.
But such an order shall not be made if any party to the cause desires
in good faith that the proposed witness shall attend at the trial for
cross-examination. °

21. Except as hereinbefore provided, or unless in any suit the parties

agree to the contrary, testimony at the trial of causes shall be given
orally in open court.
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22. The Chief Justice may issue commissions to persons within or
beyond the Commonwealth authorizing them to administer oaths and
take affirmations for the purposes of the High Court and proceedings
therein.

Defects and Errors.

23. The High Court or a Justice may at any time, and on such
terms as are just, amend any defect or error in any proceedings in the
Court ; and all necessary amendments shall be made for the purpose of
determlnmg the real questions in controversy or otherwise dependlng
on the proceedings.

R4.—(1.) No proceedings in the High Court shall be invalidated by
any formal defect or by any irregularity, unless the Court is of opinion
that substantial injustice has been caused thereby and that. the
injustice cannot be remedied by an order of the Court.

(2.) The Court or a Justice may make an order declaring tha,t any
proceeding is valid notwithstanding any such defect or irregularity.

Change of Venue.

25. The High Court or a Justice may, at any stage of any suit
pending in the Court, direct that the trial shall be had or continued
at some particular place to be specified in the order, subject to such
conditions (if any) as the Court or Justice imposes..

Judgment and Ezecution.

26. Every person in whose favour a judgment of the High Court
is given shall be entitled to the same remedies for enforcing it by
execution or otherwise—

(a) Against the property of the person against whom it is given ;
and

(b) Subject to limitations which may be prescribed by any Rules
of Court, against the person against whom it is given,

as are allowed, by the laws of the State in which such property is
situated or such person is resident, as the case may be, to persons in
whose favour a judgment of the Supreme Court of the State is given
in like cases.

27. When any claim is made to property taken in execution upon
process issued out of the High Court, the Marshal or his Deputy may
take in the Supreme Court of the State in which the property is
situated the same proceedings by way of interpleader as if the process
had been issued out of that Supreme Court; and that Supreme
Court and the Judges thereof shall have jurisdiction to entertain and
determine the matter.

28. A seizure or attachment of property in execution upon process

issued out of the High Court shall become inoperative when any event
occurs by which, according to the laws of the State in which the
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property is situated, the seizure or attachment would become
inoperative if made upon like process issued out of the Supreme
Court of that State.

Receivers and Managers.
9. When in any cause pending in the High Court a receiver or

' manager appointed by the Court is in possession of any property, the

receiver or manager shall manage and deal with the property ac-
cording to the requirements of the laws of the State or part of the
Commonwealth in which the property is situated, in the same manner
in which the owner or possessor thereof would be bound to do if in
possession thereof,

30. A receiver or manager of any property appointed by the High
Court may, without the previous leave of the Court, be sued in respect
of any act or transaction of his in carrying on the business connected
with the property.

Actions by and against the Marshal.

31.—(1.) When the Marshal is a party to a cause in the High Court,
all writs summonses orders warrants precepts process and commands
in the cause which should in ordinary course be directed to him shall
be directed to such disinterested person as the Court or a Justice
appoints ; and the person so appointed may execute and return them.

(2.) When a deputy of the Marshal is a party to a cause in the High
Court, any writs summonses orders precepts process and commands in
the cause which should in ordinary course be directed to him shall be
directed to such person as the Marshal appoints; and the person so
appointed may execute and return them.

Rules of Court.

32. The Rules in the Schedule to this Act shall, as to all matters
to which they extend, regulate the proceedings in the High Court.
But those Rules may be annulled or altered by the authority by which
new Rules of Court may be made under this Act.

33.—(1.) The Justices of the High Court or a majority of them
may make Rules of Court not inconsistent with this Act for carrying
this Act into effect.

(2.) The authority of the Justices of the High Court to make Rules
of Court extends to making by way of re-enactment or otherwise any
such Rules as are set forth in the Schedule to this Act with or without
amendment.

34. Every Rule of Court made in pursuance of the last preceding
section shall be laid before both Houses of the Parliament within
forty days next after it is made if the Parliament is then sitting, or
if the Parliament is not then sitting then within forty days after the
next meeting of the Parliament; and if an Address is presented to
the Governor-General by either House of the Parliament within the
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next subsequent forty sitting days of that House praying that any
such Rule may be annulled the Governor-General may thereupon annul
it ; and the Rule so annulled shall thenceforth become void and of
no effect but without prejudice to the validity of any proceedings
which have in the meantime been taken under it.

Part III.—ArpeEaLs To THE Hiecr Courrt.

Security.

35.—(1.) Inany appeal to the High Court, security shall not except
under an order of the High Court be required to be given by a party
appellant, except in the case of appeals from a judgment of the
Supreme Court of a State or some other Court of a State from which
at the establishment of the Commonwealth an appeal lay to the Queen
in Council.

(2.) In the case of such last-mentioned appeals, security shall be
given by the party appellant in such manner as is prescribed by
Rules of Court for the prosecution of the appeal without delay, and
for the payment of all such costs as may be awarded by the High
Court to the party respondent.

(3.) The amount of security shall unless otherwise ordered by the
High Court or a Justice be Fifty pounds.

- 86. The High Court or a Justice may in any case reduce or increase
the amount of security to be given by an appellant, and in the case of
increase may order that unless the additional security is given within
a time to be limited by the order the appeal shall be dismissed.

Procedure.

37. Appeals to the High Court shall be instituted within such time
and in such manner as is preseribed by Rules of Court.

38. When an appeal has been instituted, the High Court or a
Justice or the Court or Judge appealed from may order a stay of all
or any proceedings under the judgment appealed from.

39.—(1.) When either party to a judgment from which an appeal
lies to the High Court dies before the time allowed for instituting an
appeal has expired, it shall not be necessary to revive the cause or
matter by any formal proceedings.

(2.) If the personal representative of the deceased party desires
to appeal, he may file in the Court in which the cause or matter is
pending a duly certified copy of the instrument by which he is
appointed, and thereupon may institute an appeal in the same manner
as the party whom he represents might have done.

(3.) In the case of the death of the party in whose favour the judg-
ment is given or made, notice of appeal may be given to his personal
representative, or, if there is no such representative, to such person as
the High Court or a Justice directs.
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THE SCHEDULE.

RULES OF COURT.
PART I.—DRIGINAL JURISDICTION.

I.—Commencement of Civil Proceedings.
IT.—Parties to Actions.
IIT.—Partial Relief.
IV.—~Writs of Summons.
V.—Concurrent Writs.
VI.—Renewal of Writs: Lost Writs.
VII.—Service of Originating Proceedings.
VIII.—Service out of the Jurisdiction,
IX.—Appearance.
X.—Default of Appearance.
XTI.—Change of Parties.
XII.—Summons for Directions.
XIIL.—Trial without Pleadings.
XIV.—Pleading generally.
XV.—Particulars.
XVI.—Statement of Claim.
X VII.—Defence.
XVIII.—Payment into Court.
XIX.—Reply and Subsequent Pleadings.
XX.—Matters Arising Pending the Action.
XXI.—Demurrer.
XXII.—Discontinuance, &c.
XXIII.—Default of Pleading.
XXIV.—~Amendment.
XXV.—Security.
XXVI.—Discovery and Inspection.
XXVII.—Admissions.
XXVIII.—Issues, Inquiries, and Accounts.
XXIX.—Questions of Law and Issues without Pleadings.
XXX.—Trial.
XXXI.—Evidence.
XXXII-—Affidavits.
XXXIII.—Motion for Judgment.
XXXIV.-—Relief against Judgments and Orders.
XXXV.—Attachment and Committal. .
XXXVI.—Actions by and against Firms and Persons carrying on Business in
Names other than their own.
XXXVII.—Inspection of Property: Interim Preservation, Custody, and Manage-
ment of Property : Receivers: Stop Orders.
XXXVIIIL-—Staying Proceedings.
XXXIX.—Censolidation.
XL.—Chambers.
XLI.—Certiorari: Mandamus: Prohibition: Quo Warranto: Writ of
Assistance.
XLII.—Habeas Corpus.
XLIII.—-Committal for Contempt of Court.
XLIV.-—The Marshal and other Officers charged with Service and Execution
of Process.

XLV.—Time.
XLVI.—Costs.
XLVIL—Service.

XLVIII.—Sittings and Vacations.
XLIX.—General Provisions.

PaArT II.—APPELLATE JURISDICTION.
Appeal Rules.

I.—Appeals from Justices of the High Court and New Trials.
II.—Appeals from Judges of the Supreme Courts of the States in the Exer-
cise of Federal Jurisdiction: New Trials.
IIT.—Appeals from Decisions of Inferior Courts in the Exercise of Federal
Jurisdiction.
IV.—Appeals from Supreme Courts of States.
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Parr I.—ORIGINAL JURISDICTION.
ORDER L
COMMENCEMENT OF CIVIL PROCEEDINGS.

1. Causes and matters in the High Court may be commenced by writ of summons,
motion, originating summons, or order to show cause.

Causes and matters which are by any Act or Rules of Court required or authorized
to be commenced by motion, whether on notice or ex parfe, or by originating summons,
or order to show cause, or in any other specified manner, shall or may, respectively,
be so commenced. .

When by any Act or Rules of Court any person is authorized to make any appli-
cation to the Court or a Justice with respect to any matter which is not already the
subject-matter of a pending cause or matter, and no other mode of making the appli-
cation is prescribed by the Act or Rules, the application, if made to the Court, shall
be made by motion, and, if made to a Justice, shall be made by originating summons.

Except as aforesaid, and except as otherwise provided by any Act, all causes in
the Court shall be commenced by writ of summons.

Causes commenced by writ of summons are called actions.

The document by which a cause or matter is commenced
proceeding.”

2. Every proceeding in the Court shall be entitled *In the High Court of Aus-
tralia.”” If the cause is pending in a District Registry, the word ** Registry ”’ shall
be added with the name of the State prefixed, and, if there is more than one District
Registry in the State, the name of the place at which the Registry is situated shall also
be added.

3. The solicitor of a party suing by a solicitor shall indorse upon the originating
proceeding, and upon every notice in lieu of service of an originating proceeding, the
address of the plaintiff, and also his own name or firm and place of business, and also,
if his place of business is more than one mile from the Registry in which the cause or
matter is commenced, a place to be called his address for service, which shall not be
more than one mile from the Registry, where any proceedings in the cause or matter
may be left for him. And, if the solicitor is only agent of another solicitor, he shall
add to his own name or firm and place of business the name or firm and place of
business of the principal solicitor.

4. A party suing in person shall indorse upon the originating proceéding, and
upon every notice in lieu of service of an originating proceeding, his place of residence
and occupation, and also, if his place of residence is more than one mile from the
Registry in which the cause or matter is commenced, another proper place to be
called his address for service, which shall not be more than one mile from the Regis-
try, where any proceedings in the cause or matter may be left for him.

ORDER II
PARTIES TO AcTioNs.
1. Generally.

1. All persons in whom any right to relief in respect of or arising out of the same
transaction or series of transactions is alleged to exist, whether jointly, severally,
or in the alternative, may be joined in an action as plaintiffs, provided that the case is
such that if such persons brought separate actions some common question of law or
fact would arise.

Provided that the Court or a Justice may, in any case in which separate and distinct
questions arise, order that separate pleadings be delivered, or separate trials had, or
may make such other order as is just.

When several plaintiffs are joined in an action, judgment may be given for such
of them as are entitled to relief for such relief as they are entitled to, without any
amendment. But the defendant shall be entitled to his costs occasioned by joining
as a plaintiff any person who is not entitled to relief, unless the Court or a Justice
in disposing of the costs otherwise directs.

2, When an action has been commenced in the name of the wrong person as plaintiff,
or it is doubtful whether an action has been commenced in the name of the right
plaintiff, the Court or a Justice may order that any other person be substituted or
added as plaintiff upon such terms as are just.’

3. When any person has been improperly or unnecessarily joined as a-plaintiff in
an action, the defendant shall be entitled to the same relief by way of cross-claim or
set-off against the other plaintiffs or any of them, as if that person had not been so
joined, notwithstanding such misjoinder or any proceeding consequent thereon.

4. All persons may be joined as defendants against whom the right to any relief
is alleged to exist, whether jointly, severally, or in the alternative. ~And judgment may
be given against such of the defendants as are found to be liable, according to their
respective liabilities, without any amendment.

C.9629. c

is called an * originating
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Defendant need 5. It shall not be necessary that every defendant shall be interested as to all the
not be interested relief claimed in the action, or as to every cause of action included in the action :
‘c’];‘-l‘g:&‘e relief Byt the Court or a Justice may make such order as is just to prevent any defendant
’ from being embarrassed or put to expense by being required to attend any proceed-
ings in which he has no interest.
Joinder of 6. The plaintiff may, at his option, join a3 parties to the same action all or any of
gr".s‘;’i‘l‘fﬂ“‘gguy the persons severally, or jointly and severally, liable on any one contract, including
severally lishle,  PArties to bills of exchange and promissory notes.
Plaintiffin doubt _ 7+ YVhen a plaintiff is in doubt as to the person from whom he is entitled to relief,
as to person from  he may join two or more persons as defendants, to the intent that the questions as to
whom redress is  which, if any, of the defendants is liable, and as to what relief the plaintiff is entitled
to be sought. to, may be determined as between all parties.
Numerous . 8. When there are numerous persons having the same interest in the subject-
Dpersons. matter of a cause or matter, one or more of such persons may sue, and the Court or a
Justice may authorize one or more of such persons to be sued, or may direct that one
or more of such persons shall defend, in such cause or matter, on behalf or for the
benefit of all persons so interested.
Misjoinderand 1+ 9. The Court shall not refuse to determine a cause or matter by reason only of the
nonjoinder. misjoinder or nonjoinder of parties, and the Court may in every cause or matter deal
with the matter in controversy so far as regards the rights and interests of the parties
actually before it.

Striking out and The Court or a Justice may, at any stage of the proceedings, either upon or without

adding parties.  the application of either party, and on sach terms as appear to the Court or Justice
to be just, order that the names of any persons improperly joined, whether as plaintiffs
or as defendants, be struck out, or that the names of any persons who ought to have
been joined, or whose presence before the Court may be necessary in order to enable the
Court effectually and completely to adjudicate upon and settle all the questions
involved in the cause or matter. be added, either as plaintiffs or defendants.

Consent of But no person shall be added as a plaintiff suing without a next friend, or as the next

gﬁfé’}ﬁ ornext  friend of a plaintiff under any disability, without his own consent in writing.

Application to 10. An application to add or strike out or substitute a plaintiff or defendant may be

strike out, made to the Court or a Justice, at any time before the hearing of the cause, or may be

made at the hearing in a summary manner.
When defendant 11. When a defendant is added or substituted, he shall, unless he waives such
added. service, be served with the amended originating proceeding, or with notice in lieu of
service, as the case may be, and the proceedings as against him shall, unless otherwise
ordered, be deemed to have begun only on such service being effected.
Such service shall, unless otherwise ordered by the Court or a Justice, be effected
in the same manner in which original defendants are served.

2. Persons under Disability.
12. An infant may sue or carry on the proceedings in any cause or matter by his
next friend, and may appear in any cause or matter by his guardian ad litem.
13. A married woman may sue or defend in her own name, being described as the
wife of her husband, naming him.

Infants.

Married women.

Lunatics. 14. A person found or declared to be of unsound mind may sue or defend by the
committee of his person or estate, as the case may be.

Persons of A person who is of unsound mind, but has not been so found or declared, and a

;‘v]‘.‘tsgg‘i‘td mind  person so declared, but of whom a committee of his person or estate, as the case may be,

committees. has not been appointed, may sue by his next friend, and may defend or intervene by a
guardian appointed by a Justice for that purpose.

Next friend. 15. Before the name of any person is used in any cause or matter as next friend of

any infant or other party, such person shall sign a written authority to the solicitor for
that purpose, and the authority shall be filed in the Registry with the originating
proceeding. The authority shall not extend to any other proceeding than that
specified in it.

A married woman or a corporation cannot be a next friend or a guardian for the
purpose of bringing or defending an action.

Removal and 16. The Court or a Justice may, for sufficient cause shown, remove a next friend or

appgiinym?int o(fl guardian ad litem.

;ﬁ,dj:ﬁ';d?i?em. Whenever for any reason there is no next friend or guardian ad litem of an infant,
the Court or a Justice may appoint a fit person, with his own consent, to be such next
friend or guardian.

Consent of 17. If any cause or matter to which any infant or person of unsound mind, whether

persons under 50 found or declared or not, or a person under any other disability, is a party, any

disability to consent as to the mode of taking evidence or as to any other procedure shall, if given

procedure. with the sanction of the Court or Justice by the next friend, guardian, committee,
or other person acting on behalf of the person under disability, have the same force
and effect as if the party were under no disability and had given the consent.
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1. An action shall not be open to objection on the ground that a merely declaratory
judgment or orderis sought thereby ; and the Court may make binding declarations
of right in an action properly brought, whether any consequential relief is or could be

claimed therein or not.

1. Every action shall be commenced by a writ of summons, which shall have in-
dorsed thereon a concise statement of the nature of the claim made, or of the relief

High Court Procedure.

ORDER III
ParTIAL RELIEF.

ORDER IV.
WRITS OF SUMMONS.

or remedy sought in the action.

2. The indorsement required by the last preceding rule shall not be invalid by
reason of failure to set forth the precise ground of complaint, or the precise remedy

or relief to which the plaintiff considers himself entitled.

The plaintiff may, by leave of the Court or a Justice, amend the indorsement so as

No. 7.

to extend it to any other cause of action or any additional rémedy or relief.
3. Actions shall be of two kinds, actions in personam and actions in rem.

4. Actions for condemnation of any property, or for recovery of any pecuniary
forfeiture or penalty, shall be instituted in the name of the King.

5. The title of actions shall be as set forth in the Appendix.

6. A writ of summons for the commencement of an action shall be in such one of the
forms in the Appendix as is applicable, with such variations as circumstances require.
7. When a writ is issued from a District Registry, and any defendant neither resides
nor carries on business in the State in which the Registry is situated, there shall be
astatement upon the face of the writ that such defendant may, at his option, cause an
appearance to be entered either at the District Registry or at the Principal Registry,

or to the like effect.

8. A writ of summons to be served out of the jurisdiction, or of which notice is to

be given out of the jurisdiction, may be issued without leave.

9. Notice of a writ to be given out of the jurisdiction shall be in the form in the

Appendix with such variations as circumstances require.

10. The time to be limited in the writ of summons for the appcarance of any
defendant shall be the time next hereinafter specified, according to the place of service,

that is to say :—

When the place of Service is—

Time for Appearance,

(1.) Within the Commonwealth—

If the writ is to be served within the State in which
the Registry from which it is issued is situated

If the writ is to be served within a State adjacent to

the State in

which the Registry from which it is

issued is situated
In any other case .. .. .. ..
Provided that if the writ is to be served in the State
of Queensland, or the State of South Australia, or
the State of Western Australia, at a place dis.
tant more than 600 miles from the Registry from
which the writ is issued an additional time shall be

allowed of

(2.) Beyond the Commonwealth—
If the writ is to be served in New Zealand ..
If the writ is to be served in British New Guinea or

Fiji .
If the writ is to

be served elsewhere

Fourteen days

Twenty-(;ne days
Twenty-eight days

Seven days
Forty-two days

Three months
Six months

Queensland is not to be deemed adjacent to the State of South Australia.

Tistances are to be reckoned according to the nearest route ordinarily used in

travelling.

) 11. The plflihtiﬂ, or his solicitor, shall, on presenting any writ of summons for
issue, leave with the officer a copy of the writ, and of all the indorsements thereon, and
the copy shall be signed by or for the solicitor leaving it, or by the plaintiff himself

if he sues in person. No pracipe shall be required.

Cc2
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For the purposes of this rule the State of Tasmania is to be deemed to be adj;lcent
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ORDER V.
CoNCURRENT WRITS. .

1. The plaintiff in any action may, at the time of, or at any time during twelve
months after, the issuing of the original writ of summons, issue one or more concurrent
writs. Each concurrent writ shall be dated as of the same day as the original writ,
and shall be marked with a seal bearing the word * Concurrent,” and the date of
issuing the concurrent writ; and such seal shall be impressed upon the writ by the
proper officer : Provided always that any such concurrent writs shall only be in force
for the period during which the original writ in the action is in force.

2. A writ of summons to be served out of the jurisdiction, or of which notice is to be
given out of the jurisdiction, may be issued and marked as a concurrent writ with
a writ to be served within the jurisdiction ; and a writ of summons to be served within
the jurisdiction may be issued and marked as a concurrent writ with a writ to be
served out of the jurisdiction, or of which notice is to be given out of the jurisdiction.

ORDER VI
ReE¥EWAL oF Wrirs: Lost WaITs.

1. Original writs of summons shall be in force for twelve months from the date
thereof, including the day of that date, and no longer; but if any defendant therein
named has not been served within that time, the plaintiff may, before the expiration
of the twelve months, apply to the Court or a Justice for leave to renew the writ:
and the Court or Justice, if satisfied that reasonable efforts have been made to serve
such defendant, or for other good reason, may order that the original or concurrent
writ of summons be renewed for six months from the date of renewal, including the
day of that date, and so from time to time during the currency of the renewed writ.

The writ shall be renewed by being marked with the word “ Renewed,” and with a
seal bearing the date of the day, month, and year of the renewal ; which seal shall be
provided and kept for that purpose at the Registry, and shall be impressed upon the
writ by the proper officer, upon delivery to him by the plaintiff or his solicitor of a
precipe to that effect. .

A writ of summons so renewed shall remain in force and be available to prevent
the operation of any Act whereby the time for the commencement of the action is
limited, and for all other purposes, from the date of the issuing of the original writ.

2. The production of a writ of summons purporting to be marked with the seal of
the Court, showing it to have been renewed in manner aforesaid, shall be sufficient
evidence of its having been so renewed, and of the commencement of the action as of
the date of the original writ, for all purposes.

3. When a writ of which the production is necessary has been lost, the Court or a
Justice, upon production of a copy thereof, and upon being satisfied of the loss, and of
the correctness of the copy, may order that the copy shall be sealed and served, or
otherwise made use of, in lieu of the original writ.

ORDER VIL
SERVICE OF ORIGINATING PROCEEDINGS.
1. Generally.

1. Unless otherwise prescribed or allowed, service of an originating proceeding
shall be made personally. But personal service shall not be required when the party
to be served, by his solicitor, undertakes in writing to accept service, and enters an
appearance.

2. Personal service shall be effected, in the case of a writ of summons, originating
summons, or other document authenticated by signature or seal, by delivering to and
leaving with, or offering to deliver to and leave with, the person to be served, a copy
of the writ, summons, or other document, in such a condition as to be open for
examination, and at the same time showing him the original writ, summons, or other
document, if he requires it ; and, in the case of any other document, by delivering or
offering to deliver it to the person to be served in such a condition as to be open for
examination.

2. On Particular' Defendants.

3. When a husband and his wife are both parties to a cause or matter, they shall
both be served unless the Court or a Justice otherwise orders.

4. When an infant is a party to a cause or matter, service on his father or guardian,
or, if he has none, then upon the person with whom the infant resides or under whose
care he is, shall, unless the Court or a Justice otherwise orders, be deemed good service
on the infant ; but the Court or Justice may order that service made or to be made on
the infant himself shall be deemed good service.
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5. When a person of unsound mind is a party to a cause or matter, service on the
committee, if any, of his person or estate, as the case may be, or, if he has not been
found or declared to be of unsound mind, or if he has been so declared but a committee
of his person or estate, as the case may be, has not been appointed, service on the
person with whom he resides or under whose care he is, shall, unless the Court or a
Justice otherwise orders, be deemed good service on such party.

3. On Corporations and other Bodies.

6. In the absence of any statutory provision regulating service of process, an origi-
nating proceeding to be served on a corporation aggregate, whether incorporated
under the laws of the Commonwealth or of a State or not, may be served on the mayor
or other head officer, or on the town clerk, manager, or other chief officer, of the
corporation within the Commonwealth ; and when by any Act provision is made for
service of any legal process upon any corporation, or upon any society or fellow-
ship, or any body or number of persons, whether corporate or unincorporate, an origi-
nating proceeding may be served in the manner so provided.

4. Indorsement of Date of Service.

7. The person serving a writ of summons shall, within three days after the service,
indorse on the writ the day of the month and week of the service thereof; otherwise
the plaintiff shall not, without leave of the Court or a Justice, be at liberty, in case
of default of appearance, to proceed as upon default ; and every affidavit of service
of the writ shall mention the day on which such indorsement was made.

5. Substituted Service.

8. If it is made to appear to the Court or a Justice that a party is from any cause
unable to effect prompt personal service, or service in any other prescribed manner, of
the originating proceeding, or any other proceeding requiring service, the Court or
Justice may make such order for substituted service, or for the substitution for service
of notice, by advertisement or otherwise, as is just.

9. Every application to the Court or a Justice for an order for substituted or other
service, or for the substitution of notice for service, shall be supported by an affidavit
setting forth the grounds upon which the application is made.

ORDER VIIL

SERVICE OUT OF THE JURISDICTION.

1. An originating proceeding, or notice thereof, may be served out of the juris-
diction of the Court in any of the following cases, that is to say :—

(1.) When the subject-matter of the cause, so far as it concerns the party to
be served, is—

(a) Land or other property situate within the Commonwealth, with
or without rents or profits thereof ; or

(b) Any shares or stock of a corporation or joint stock company
having its principal place of business within the Common-
wealth; or

(¢) Any instrument or thing affecting any such land, property,
shares, or stock ;

(2.) When any contract in respect of which relief is sought in the cause against
the party by way of enforcing, rescinding, dissolving, annulling, or other-
wige affecting, the contract, or by way of recovering damages or obtain-

- ing any other remedy against the party for a breach thereof, was made or
entered into within the Commonwealth ;

(3.) When the relief sought against the party is in respect of a breach within the
Commonwealth of a contract, wherever made ; or

(4.) When any act or thing sought to be restrained or recovered or for which
damages are sought to be recovered, was done or is to be done or is
situate within the Commonwealth.

In the case of an action, the indorsement of claim on the writ of summons shall
be in such a form as to show that the subject-matter of the action is within
the provisions of this Rule.

2. If the party to be served is a British subject, the Court or a Justice, upon being
satisfied by affidavit that the subject-matter of the cause is such that, under the
provisions of the last preceding Rule, the originating proceeding may be served out of
the jurisdiction, and that it was personally served upon a party out of the jurisdiction,
or that reasonable efforts were made to effect personal service thereof upon the party
and that it came to his knowledge, and either that he wilfully neglects to appear in the
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cause, or that he is living out of the jurisdiction of the Court in order to defeat and
delay the plaintiff, may direct from time to time that the plaintiff or petitioner shall be
at liberty to proceed in the cause in such manner and subject to such conditions as the
Court or Justice thinks fit.

3. When the originating proceeding is an instrument under the seal of the Court,
and the defendant is neither a British subject nor in British dominions, notice of the
instrument, and not the instrument itself, is to be served upon him. Such service shall
have the same force and effect as service of a writ of summons or other originating
proceeding upon a British subject ; and by leave of the Court or a Justice, upon their
or his being satisfied by affidavit as aforesaid, the like proceedings may be had and
taken thereupon.

ORDER IX.*

APPEARANCE.
1. General.

1. A defendant shall enter his appearance to a writ of summons in the District
Registry from which the writ was issued, or, at his option, in cases in which he is
permitted by this Act to enter it at the Principal Registry, at the Principal Registry ;
according to the exigency of the writ.

2. A party entering an appearance shall do so by delivering to the proper officer a
memorandum in writing dated on the day of its delivery, and containing the name of
his solicitor, or stating that he appears in person.

There shall at the same time be delivered to the officer a duplicate of the memo-
randum, which the officer shall seal with the official seal, showing the date on which it
is sealed, and shall then return to the person entering the appearance. The duplicate
memorandum so sealed shall operate as a certificate that the appearance was entered
on the day indicated by the seal.

3. The solicitor of a defendant appearing by a solicitor shall state in such memo-
randum his name or firm and place of business, and also, if his place of business is
distant more than one mile from the Registry at which the appearance is entered, a
place to be called his address for service, which shall not be more than one mile from
that Registry, where any proceedings in the action may be left for him. And, if the
solicitor is only agent for another solicitor, he shall add to his own name or firm and
place of business the name or firm and place of business of the principal solicitor.

4. A defendant appearing in person shall state in such memorandum his address,
and also a place, to be called his address for service, which shall not be more than one
mile from the Registry at which the appearance is entered.

5. If the memorandum does not contain such address it shall not be received : and,
if the address is illusory or fictitious, the appearance may be set aside by the Court
or a Justice on the application of the plaintiff.

6. The memorandum of appearance shall be in the form in the Appendix with such
variations as circumstances require.

7. If two or more defendants in the same cause appear by the same solicitor and
at the same time, the names of all the defendants so appearing shall be inserted in one
memorandum.

8. A defendant shall, on the day on which he enters his appearance, give notice of
his appearance, in the form in the Appendix, to the plaintiff's solicitor, or, if- the .
plaintiff sues in person, to the plaintiff himself. The notice may be given either by
notice in writing served in the ordinary way at the address for service, or by prepaid
letter directed to that address and posted on the day of entering appearance, and shall
in either case be accompanied by the sealed duplicate memorandum.

9. A solicitor who fails to enter an appearance in pursuance of his written under-
taking so to do shall be liable to attachment.

10. A defendant may appear at any time before judgment. If he appears after the
time limited for appearance, he shall not, unless the Court or a Justice otherwise orders,
be entitled to any further time for delivering his defence, or for any other purpose, than
if he had appeared according to the exigency of the writ.

11. In an action #n rem, any person not named in the writ may intervene and
appear on filing an affidavit showing that he is interested in the res under arrest, or in
the fund in Court. .

12. A defendant in any cause may enter a conditional appearance, denying the
jurisdiction of the Court, and shall not thereby be deemed to have submitted to the
jurisdiction, except as to the costs occasioned by the appearance or by any application
under this Rule ; and he may thereupon apply to the Court or Justice for an order to
set aside the service upon him of the originating proceeding, or the service upon him
of notice thereof, as the case may be.

* Amended by Rules of 12th October, 1903.
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Or he may make such application before appearing, and without entering a con-
«ditional appearance. .

If he enters a conditional appearance, and does not make such application promptly,
the Court or Justice may set aside the conditional appearance with costs, to be pdid
by the defendant by whom it was entered.

If the application is made and dismissed, the conditional appearance shall be struck

-out, and the defendant may enter an appearance as in other cases.

2. Persons under Disability.

13. An order for the appointment of a guardian ad litem of an infant in an action
shall not be necessary, but the solicitor applying to enter an appearance for the infant
shall make and file an affidavit in the form in the Appendix, with such variations as
circumstances require.

14. An infant served with an originating proceeding in any cause or matter, not
being an action, may appear on the hearing of the cause or matter by a guardian ad
item in all cases in which the appointment of a special guardian is not provided for.
An order for the appointment of such guardian shall not be necessary, but the solicitor
by whom he appears shall previously make and file an affidavit as in the last pre-
«ceding Rule mentioned.

15." When proceedings in any cause or matter are directed to be continued against
:an infant, or an infant 1s at liberty to attend any proceedings in a cause or matter, he
shall appear as in the last preceding Rule directed.

ORDER X.

DEFAULT OF APPEARANCE.

1. When no appearance is entered to a writ of summons for a defendant who is an
infant or a person of unsound mind who has not been so found or declared, the plaintiff
shall, before proceeding with the action against the defendant, apply to the Court or a
Justice for an order that some proper person be appointed as guardian of the defendant,
by whom he may appear and defend the action.

Such an order shall not be made unless it appears that the writ of summons was
duly served, and that notice of the application was, after the expiration of the time
-allowed for appearance, and at least six clear days before the day in such notice named
for hearing the application, served upon or left at the dwelling-house of the person with
whom or under whose care the defendant is then residing, and also, if the defendant
is an infant not residing with or under the care of his father or guardian, served upon or
left at the dwelling-house of the father or guardian, if any, of the infant, unless the
Court or Justice at the time of hearing the application dispenses with the last-mentioned
service.

When a guardian has been appointed, he shall have the same time for appearance
after the service of the order on him as if it were a writ of summons.

2. When a defendant fails to appear to a writ of summons, and the plaintiff is
desirous of proceeding upon default of appearance under any of the following Rules of
this Order, he shall, before taking such proceeding upon default, file an affidavit of
service of the writ, or of notice in lieu of service, as the case may be.

3. When the writ of summons is indorsed for a debt or liguidated demand only,
and the defendant fails, or all the defendants, if more than one, fail, to appear thereto,
‘the plaintifi may enter final judgment against such defendant or defendants for any
sum not exceeding the sum indorsed on the writ, together with interest at the rate
.claimed by the indorsement at the rate agreed upon, if any, or, if no rate is claimed to
have been agreed upon, at the rate of five per centum per annum, to the date of the
judgment, and costs.

4. When the writ is indorsed for a debt or liquidated demand, and there are several
-defendants, of whom' some appear to the writ, and others fail to appear, the plaintiff
may enter final judgment as by the last preceding Rule provided against the defendants
so failing to appear.

5. When the writ is indorsed with a claim for detention of goods and pecuniary
damages, or either, and the defendant fails, or all the defendants, if more than one, fail,
to appear, the plaintiff may enter interlocutory judgment against such defendant or
defendants, and a writ of inquiry may issue to assess the value of the goods and the
-damages, or either, as the case may be, in respect of the causes of action disclosed by
the indorsement on the writ. But the Court or a Justice, instead of issuing a writ of
inquiry, may order that the value and the damages, or either, shall be ascertained in
any other way which the Court or Justice directs. ’

6. When the writ is indorsed as in the last preceding Rule mentioned, and there
are several defendants, of whom some appear to the writ, and others fail to appear,
the plaintiff may enter interlocutory judgment against the defendants so failing to
appear. And in that case the value of the goods and the damages, or either, as the
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case may be, may be assessed, as against the defendants suffering judgment by default,
at the same time as the trial of the action or issue therein against the other defendants.
But the Court or a Justice may order that instead of proceeding to such trial, the value
anid the damages, or either, shall be ascertained by a writ o? inquiry as directed by
the last preceding Rule, or in any other way which the Court or Justice directs.

7. When the writ is indorsed with a claim for detention of goods and pecuniary
damages, or either, and is further indorsed for a debt or liquidated demand, and any
defendant fails to appear to the writ, the plaintiff may enter final judgment against him
for the debt or liquidated demand, with interest and costs, and may also enter inter-
locutory judgment for the value of the goods and the damages, or either, as the case
may be, and may proceed as provided in Rules 5 and 6 of this Order.

8. Any judgment by default under this Order may be set aside or varied by the
Court or a Justice upon such terms as to costs or otherwise as the Court or Justice
thinks fit.

9. In all actions not by this Order otherwise specially provided for, in case any
defendant does not appear within the time limited by the writ for appearance, the
plaintiff may, upon filing a proper affidavit of service and a statement of claim, proceed
in the action as if the defendant had appeared.

10. In any case in which a plaintiff enters judgment under the provisions of this
Order against any defendants who fail to appear, the entry of judgment shall not, nor
shall the issue of execution thereon, prejudice his right to proceed in the action against
the other defendants.

ORDER XI.

CHANGE OF PARTIES.

1. A cause or matter shall not become abated by reason of the marriage, death,
or insolvency of any of the parties, if the cause of action survives or continues, and shall
not become defective by the assignment, creation, or devolution of any estate or title
pendente lite. '

2. In case of the marriage, death, or insolvency, or devolution of estate by operation
of law, of any party to a cause or matter, the Court or a Justice may, if it is necessary
for the complete settlement of all the questions involved, order that the husband,
personal representative, trustee, or other successor in interest, if any, of the party shall
be made a party, or shall be served with notice in such manner and form as hereinafter
prescribed, on such terms as are just, and may make such order for the disposal of
the cause or matter as is just.

3. In case of an assignment, creation, or devolution of any estate or title pendente
lite, the cause or matter may be continued by or against the person to or upon whom
the estate or title has come or devolved.

4. When by reason of marriage, death, or insolvency, or any other event occurring
after the commencement of a cause of matter, and causing a change or transmission
of interest or liability, or by reason of any person interested coming into existence after
the commencement of the cause or matter, it becomes necessary or desirable that any
person not already a party should be made a party, or that any person already a party
should be made a party in another capacity, an order that the proceedings shall be
carried on between the continuing parties and the new party may be obtained ex parte,
either by any continuing party, or by any person who is made a party, on application
to the Court or a Justice, upon an allegation of such change, or transmission of interest
or liability, or of such person interested having come into existence. o

If the party applying to be made a party as plaintiff is an infant, the application
must be made by him by his next friend.

5. Every order made, under the last preceding Rule shall, unless the Court or
Justice otherwise directs, be served upon the continuing parties, and also upon each
such new party, unless the person making the application is himself the only new
party ; and the order shall from the time of such service, subject nevertheless to the
next two following Rules, be binding on the person served therewith ; and every person
served therewith who is not already a party to the cause or matter shall be bound to
enter an appearance thereto within the same time and in the same manner as if he
had been served with a writ of summons. Notice of such obligation to appear shall be
indorsed on the order before service. o

6. When any person who is under no disability, or who is under no disability other
than coverture, or who, being under some disability other than coverture, has a
guardian od litem in the cause or matter, is served with an orfler made under Rule 4 of
this Order, he may apply to the Court or a Justice to discharge or vary the order at
any time within eight days after the time allowed for appearance.

7. When any person who is under any disability other than coverture, and has no
guardian ad litem in the cause or matter, is served with an order made under Rule 4
of this Order, he may apply to the Court or a Justice to discharge or vary the order
at any time within eight days after the time allowed for the appearance of his guardian
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ad litem when duly appointed ; and until the period of eight days has expired the
order shall have no force or effect as against the last-mentioned person.

8. When the plaintiff or defendant in a cause dies, and the cause of action survives,
but the plaintiff or the person entitled to proceed fails to proceed, the defendant, or the
person against whom the cause may be continued, may apply to a Justice for an order
requiring the plaintiff or the person entitled to proceed to do so within such time as is
ordered : And in default the Justice may order the causg to be dismissed for want
of prosecution, with or without costs, as in other cases.

ORDER XIIL

SumMoNs For DIREcTIONS.
1. Any party to an action may, at any time after the appearance of any defendant
who is affected thereby, take out a general summons for directions.
The summons shall specify the matters as to which directions are desired, and shall

be addressed to and served upon all such parties to the action as may be affected

thereby.

2. Upon the hearing of the summons, the Court or Justice shall, so far as practicable,
make such order as is just with respect to all the interlocutory proceedings to be taken
in the action before the trial, and as to the costs of such proceedings, and more par-
ticularly with respect to the following matters :—Pleading, particulars, admissions,
discovery, interrogatories, inspection of documents, inspection of real or personal
property, examination of witnesses, place and mode of trial.

3. The further hearing of the summons shall be adjourned from time to time until
the conclusion of the action. ’

4. No affidavit shall be made or used on the hearing of the summons except by
special order of the Court or Justice. ,

5. On the hearing of the summons, any party to whom the summons is addressed
shall, so far as practicable, apply for any order or directions as to any interlocutory
matter or proceeding in the action which he desires.

6. When such a summons has been taken out, any application subsequent to the
first hearing of the summons for any directions as to any interlocutory matter or
proceeding by any party shall be made under the summons, which shall be set down
for further hearing on two clear days’ notice to the other party, stating the nature of
the order or directions intended to be asked for.

7. Any application by any party which might have been made at the first hearing
of the summons shall, if granted on any subsequent application, be granted at the
costs of the party applying, unless the Court or Justice is of opinion that the application
could not properly have been made at the first hearing of the summons.

8. The operation of these Rules with respect to the proceedings to be taken by the
parties as to any of the matters particularly specified in Rule 2 of this Order shall be
subject to any directions given upon the summons for directions.

ORDER XIII.
TRIAL WITHOUT PLEADINGS.

1. When the indorsement of the writ of summons in an action contains a statement
sufficient to give notice of the nature of the plaintiff’s claim or of the relief or remedy
sought in the action, the plaintiff may also indorse on the writ a notice stating that
if the defendant appears the plaintiff intends to proceed to trial without pleadings.

2. When the writ is so indorsed, no pleadings shall be required or delivered, except
by order of the Court or a Justice ; and the plaintiff may, at the expiration of ten days
after appearance, serve notice of trial without pleadings.

3. When the writ isso indorsed, the defendant may, within ten days after appear-
ance, apply to a Justice for an order for the delivery of a statement of claim, and on
such application the Justice may order that a statement of claim shall be delivered,
in which case the action shall proceed as if no such indorsement had been made ; or
may order that the action shall proceed to trial without pleadings. In the latter case
the Justice may, if he thinks fit, further order that either party shall deliver particulars
of his claim or defence within a time to be specified in the order.

4, If the Justice orders that the action shall proceed to trial without pleadings, and
makes no order as to particulars, all defences shall be open at the trial to the defendant.

When particulars are ordered to be delivered, the parties shall be bound by the
particulars so far as regards the matters in respect of which the order for particulars
is made.

5. When the writ is so indorsed, and the defendant does not make application
under Rule 3 of this Order, he shall not be allowed to rely on a set-off or cross-claim,
or on the defence of infancy, coverture, fraud, a Statute of Limitations or discharge
under the laws relating to bankruptey or insolvency, unlsss within ten days after

.
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appearance he gives notice to the plaintiff, stating the defence upon which he so relies,.
and, in the case of a set-off or cross-claim, or of the defence of fraud, giving particulars.
thereof ; but all other defences shall be open at the trial of the defendant.

If the plaintiff sets up in reply to a set-off or cross-claim any such defence as here-
inbefore enumerated, he shall give like notice thereof to the defendant before giving
notice of trial, u

* ORDER XIV.
PLEADING GENERALLY.

1. Every pleading shall contain a statement, as brief as the nature of the case
allows, setting out the material facts on which the party pleading relies to support.
his claim or defence, as the case may be, but not the evidence by which they are to be
proved ; and shall, when necessary, be divided into paragraphs, numbered con-
secutively, and each containing, as nearly as may be, a separate allegation. Dates,
sums, and numbers may be expressed in figures or in words. Every pleading shall
be signed by the solicitor of the party, or by the party himself if he sues or defends in

erson.
P The Court or a Justice in adjudging the costs of the actionshall at the instance of
any party, and may without any request, inquire into any unnecessary prolixity, and
may order the costs occasioned by the prolixity to be borne by the party responsible-
for it.

2. Except in cases in which no pleadings are required the plaintiff shall, at the-
time and in the manner prescribed by Order XVI, deliver to the defendant a state--
ment of his claim, and of the relief or remedy to which he claims to be entitled. The
defendant shall, at the time and in the manner prescribed by Order XVIL., deliver to-
the plaintiff his defence, if any ; and the plaintiff shall, at the time and in the manner-
prescribed by Order XIX., deliver his reply, if any, to the defence.

3. A defendant may plead by way of set-off, or set up by way of cross-action, against
the claim of the plaintiff or any of the plaintiffs, if more than one, any right or claim.
arising out of the plaintiff’s claim or connected with it, whetherthe set-off or cross-
claim sound in damages or not; and the set-off or cross-claim shallhave the same
effect as a cross action, so as-to enable the Court to pronounce a final judgmentin the
same action, both on the original claim and on the cross-claim. But the Court or a.
Justice may strike out a defence by way of set-off or cross-claim, if in the opinion of the-
Court or Justice the set-off or cross-claim cannot be conveniently disposed of in the
pending action, or ought not to be allowed, or may order that it shall be disposed of’
separately.

4. When the plaintiff seeks relief in respect of several distinct claims or causes of
complaint founded upon separate and distinct grounds, they shall be stated, as far as.
may be, separately and distinctly. And the same rule shall apply where a defendant
relies upon several distinct grounds of defence or cross-claim founded upon separate
and distinct facts.

5. If the party pleading relies on any misrepresentation, fraud, breach of trust,.
wilful default, or undue influence, and in all other cases in which particulars are
necessary, particulars, with dates and items if necessary, shall be stated in the pleading :
Provided that, if the particulars are of debt, expenses, or damages, and exceed three
folios, the fact shall be so stated, with a reference to full particulars already delivered
or to be delivered with the pleading.

6. Pleadings may be either printed or written, or partly printed and partly
written.

7. Every pleading or other document required to be delivered to a party, or between
parties, shall be delivered at the address for service, to the solicitor of every party
who sues or appears by a solicitor, or to the party if he does not sue or appear by a
solicitor ; but if no appearance has been entered for any party, then the pleading or-
document shall be delivered by being filed in the Registry.

8. Every pleading shall be marked on the face with the number of the action, the
title of the action, the date of the day on which the pleading is delivered and the
description of the pleading, and shall be indorsed with the name and address for-
service of the solicitor and agent, if any, delivering it, or the name and address for
service of the party delivering it if he does not sue or appear by a solicitor.

9. The defence of “ Not guilty by statute >’ shall not be used.

10. Every allegation of fact in any pleading, if not denied specifically or by
necessary implication or stated to be not admitted in the pleading of the opposite
party, shall be taken to be admitted, except as against an infantor a person of unsound
mind.

11. An averment of the performance or occurrence of all conditions precedent
necessary for the case of either party shall be implied in his pleading: And when the-
performance or occurrence of any condition precedent is denied, the condition must,.
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unless it appears already by implication, be distinctly specified in his pleading by the
party denying it.

12. Any party'may, without leave, plead any number of separate defences or other
replies or answers to the previous pleading of the opposite party.

13. Each party must raise by his pleading all matters of fact which show that the
claim of the opposite party is not maintainable, or that a transaction is void or voidable
in point of law; and all grounds of defence or reply, as the case may be, must be
pleaded which, if not raised, would be likely to take the opposite party by surprise, or
would raise issues of fact not arising out of the preceding pleadings, as, for instance,
fraud, lease, payment, performance, facts showing illegality orinvalidity of a contract
either by statute or common law, or a Statute of Limitations.

14. A pleading shall not raise any new ground of claim, or contain any allegation of
fact, inconsistent with the previous pleadings of the party pleading it.

15. It is sufficient for a defendant in his statement of defence to deny generally any
allegations in the statement of claim. .

16. When a party admits any allegation in the pleading of the opposite party, and
sets up other matter in answer thereto, he must, unless he amends his pleading, plead
the other matter specifically in a further pleading.

17. Either party may, in any pleading subsequent to defence, join issue upon the
Jast preceding pleading of the opposite party. Such joinder of issue shall operate as
a denial of every material allegation of fact in the pleading upon which issue is joined,
but it may except any facts which the party is willing to admit, and shall then operate
as a denial of the facts not so admitted.

18. Subject to the next following Rule and to Order XVIL, a general denial of
an allegation of fact in a previous pleading shall be construed as a denial of the allega-
tion, and of all the alleged circumstances, whether of time, place, amount, or otherwise.

19. When a contract, promise, or agreement, is alleged in any pleading, a bare
denial of the same by the opposite party shall be construed only as a denial in fact of
the express contract, promise, or agreement alleged, or of the matters of fact from
which the same may be implied by law, and not as a denial of the legality or sufficiency
in law of the contract, promise, or agreement, whether with reference to any Act, or
otherwise, or of the authority of any person by whom the contract, promise, or agree-
ment, ig alleged to have been made.

20. When the contents of a document are material, it is sufficient to state the effect
thereof as briefly as possible, without sefting out the whole or any part thereof, unless
the precise words of the document or any part thereof are material.
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2]1. When it is material to allege malice, fraudulent intention, knowledge, or other my)

<condition of the mind of any person, it is sufficient to allege the same as a fact without
setting out the circumstances from which it is to be inferred.

22. When it is material to allege notice to any person of any fact, matter, or thing,
it is sufficient to allege the notice as a fact, unless the form or the precise terms of the
notice, or the circumstances from which such notice is to be inferred, are material.

23. When any contract or any relation between any persons is to be implied from
a geries of letters or conversations, or otherwise from a number of circumstances, it is
sufficient to allege the contract or relation as a fact, and to refer generally to the
letters, conversations, or circumstances, without setting them out in detail. And ifin
such case the person so pleading desires to rely in the alternative upon more contracts
-or relations than one as to be implied from the circuamstances, he may state them
in the alternative.

24, When the cause of action is a stated or settled account, the same must be
alleged with sufficient particulars, but when a statement of account is relied on by way
of evidence or admission of some other cause of action which is pleaded, the same
shall not be alleged in the pleadings.

25. A party need not in any pleading allege any matter of fact which the law pre-
sumes in his favour, or as to which the burden of proof does not lie upon him, unless
it has first been specifically denied by the other party ; for example, the consideration
for a bill of exchange when the plaintiff sues only on the bill, and not for the considera-
tion as a substantive ground of claim.

26. Any party may raise by his pleading any point of law, and any point so raised
-shall, if not previously disposed of, be disposed of by the Justice who tries the action,
at or after the trial : Provided that by consent of the parties, or by order of the Court
or a Justice, made on the application of either party, the same may be set down for
hearing and disposed of at any time before the trial.

27. If in the opinion of the Court or Justice the decision of such point of law
substantially disposes of the whole action, or of any distinct cause of action, claim of
-damages, ground of defence, set-off, or cross-claim therein, the Court or Justice may
thereupon dismiss the action or give or make such other judgment or order therein
:as is just.
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28. No technical objection shall be made to any pleading on the ground of any
alleged want of form.

29. When a judgment is pleaded the party pleading must, within ten days after
demand by the opposite party, deliver to him a copy of the judgment, certified by
the proper officer of the Court by which the judgment was given. In default of
such delivery, the Court or a Justice may order the pleading to be struck out or
amended.

30. The Court or a Justice may order any pleading to be struck out, on the ground
that it discloses no reasonable cause of action or ground of defence, or that it shows
that the action or defence is frivolous or vexatious; and in any such case the Court
or a Justice may order that the action be stayed or dismissed, or that judgment be
entered as upon default of pleading, as may be just.

31. The Court or a Justice may at any stage of the proceedings order to be struck
out or amended any matter in any pleading which is unnecessary or scandalous, or
which tends to prejudice, embarrass, or delay the fair trial of the action; and may in
alny such case order the costs of the application to be paid as between solicitor and
client. .

32. Upon every pleading, except a joinder of issue or a demurrer, there shall be
indorsed a notice requiring the opposite party to deliver his pleading in reply thereto
within the prescribed time. : :

Upon every demurrer there shall be indorsed a notice requiring the party whose
pleading is demurred to to set the demurrer down within ten days for argument.

ORDER XV.

PARTICULARS.

1. The Court or a Justice may in any case order either party to deliver to the
other a further and better statement of the nature of the claim or defence, or further
and better particulars of any matter stated in any pleading, notice, or written pro-
ceeding, upon such terms, as to costs and otherwise, as are just.

2. The party at whose instance particulars have been delivered under a Justice’s
order shall, unless the order otherwise provides, have the same length of time for taking
any step in the action after the delivery of the particulars that he had at the return of
the summons. Save as in this Rule provided, an order for particulars shall not, unless
the order otherwise provides, operate to stay proceedings, or to give any extension of
time.

3. In actions for damage by collision between vessels, unless the Court or a Justice
otherwise orders, the plaintiff shall within seven days after the commencement of
the action, and the defendant shall within seven days after appearance, and before
any pleading is delivered, file in the Registry a document to be called a preliminary
act, which shall be sealed up, and shall not be opened until ordered by the Court or
a Justice, and which shall contain a statement of the following particulars :—

(a) The names of the vessels which came into collision, and the names of their
masters ;

(b) The time of the collision ;

(c) The place of the collision ;

(d) The direction and force of the wind ;

(e) The state of the weather ;

(f) The state and force of the tide ;

(g9) The course and speed of the vessel when the other was first seen ;

(h) The lights, if any, carried by her ;

(2) The distance and bearing of the other vessel when first seen ;

(k) The lights, if any, of the other vessel which were first seen ;

(I) Whether any lights of the other vessel, other than those first seen, came into
view before the collision ; :

(m) What measures were taken. and when, to avoid the collision ;

(n) The parts of each vessel which first came into contact ;

(o) What sound signals, if any, were given, and when ;

(p) What sound signals, if any, were heard from the other vessel, and wkex.

The Court or a Justice may, on the application of either party, order the preliminary
acts to be opened at any time and the evidence to be taken thereon without its being
necessary to deliver any pleadings; but in that case, if either party intends to rely
on the defence of compulsory pilotage, he may do so, upon giving notice thereof
in writing to the other party, within two days from the opening of the preliminary acts
or within such further time as the Court or a Justice allows.

; 4. Tlie preliminary acts may be opened as soon as the action has been set down
or trial

.
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ORDER XVIL

STATEMENT OF CLAIM.

1. When a statement of claim is delivered, the plaintiff may therein alter, modify,
or extend his claim against any defendant who has appeared, without any amend -
ment of the indorsement of the writ.

2. The statement of claim must state the proposed place of trial.

3. Every statement of claim shall state specifically the relief which the plaintiff
claims, whether singly or in the alternative, and it shall not be necessary to ask for
general or other relief, which may always be given, as the Court or a Justice thinks
just, to the same extent as if it had been asked for. And the same rule shall apply to
any cross-claim made by the defendant in his defence.

4. The delivery of statements of claim shall be regulated as follows :—

(a) Subject to the provisions of Order X., Rule 9, as to filing a statement of
claim when the defendant does not appear, a statement of claim need not
be delivered unless the defendant at the time of entering his appearance,
or within ten days thereafter, gives notice in writing to the plaintiff or his
solicitor that he requires a statement of claim to be delivered :

(b) If a statement of claim has not been delivered, and the defendant gives
notice requiring the delivery of a statement of claim, the plaintiff shall,
unless otherwise ordered by the Court or a Justice, deliver it within six
weeks from the time of his receiving such notice :

(¢) The plaintiff may deliver a statement of claim, either with the writ of summons
or notice in lieu of writ of summons, or at any time afterwards, either

. before or after appearance, notwithstanding that the defendant has appeared
and has notrequired the delivery of a statement cf claim: Provided that,
when a defendant has appeared and has not required the delivery of a
statement of claim, a statement of claim shall not, without the leave of
the Court or a Justice, be delivered later than three months after the
appearance has been entered :

(d) When the plaintiff delivers a statement of claim without being required to
do so, or the defendant unnecessarily requires a statement of claim to be
delivered, the Court or a Justice, if it appears that the delivery of a state-
ment of claim was unnecessary or improper, may make such order as to
the costs occasioned thereby as is just.

ORDER XVII

DEFENCE.

1. In actions for a debt or liquidated demand in money, a mere denial of the debt
is not sufficient.

2. In actions upon bills of exchange, promissory notes, or cheques, a defence in
denial must deny some maiter of fact; for example, the drawing, making, indorsing,
accepting, presenting, or notice of dishonour, of the bill or note or cheque.

3. In actions to recover a debt or liquidated demand under a contract, a defence in
denial must deny any matters of fact from which the liability of the defendant is
alleged to arise which are disputed ; for example, in actions for goods bargained and
sold or for goods sold and delivered, the defence must deny the order or contract, the
delivery, or the amount claimed ; in an action for money received to'the use of the
plaintiff, it must deny the receipt of the money, or the existence of those facts which
are alleged to make such receipt by the defendant a receipt to the use of the plaintiff.

4. A denial or defence shall not be necessary as to damages claimed or their amount ;
but the damages shall be deemed to be put in issue in all cases, unless expressly ad-
mitted.

5. If any party desires to put in issue the right of any other party to claim as execu-
tor or administrator, or as trustee;, whether in bankruptey or insolvency or otherwise,
or in any representative or other alleged capacity, or to put in issue the alleged con-
stitution of any partnership firm, he must do so specifically.

6. When a statement of claim is delivered to a defendant, he must deliver his
defence within eight days from the time of the delivery of the statement of claim, or
from the time limited for appearance, whichever is the later time, unless such period is
extended by the Court or a Justice.

7. A defendant who has appeared in an action, and who has neither received nor
required the delivery of a statement of claim, must deliver his defence, if any, within
sixteen days after his appearance, unless the time is extended by the Court or a Justice.

8. When a Court or a Justice i of opinion that any allegation of fact denied or not
admitted by the defence ought to have been admitted, the Court or Justice may make
such order as is just with respect to any extra costs cceasioned by the denial or failure
to admit.
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9. When a defendant relies upon any facts or circumstances alleged in the pleadings
as establishing a right of cross-action, he must, in his defence, state specifically that he
relies on them by way of cross-action.

10. The plaintiff may set up, in reply to a defence by way of cross-action, any
maftter arising out of the facts alleged in the defence which would be available to him
as a defence if the defence were a statement of claim in an action against him, notwith-
standing that the reply may in itself be in the nature of a cross-action.

11. When, in any action for a pecuniary demand, a set-off or cross-claim for a
pecuniary demand is established as a defence against the plaintiff’s claim, the Court or
a Justice may, if the balance is in favour of the defendant, give judgment for the
defendant for such balance, or may otherwise adjudge to the defendant such relief as
he is entitled to upon the merits of the case.

12. No defence shall be pleaded in abatement.

ORDER XVIIL

PayMENT INTO COURT..

1. In an action to recover a debt or damages, the defendant may, before or at the
time of delivering his defence, or at any later time by leave of the Court or a Justice,
pay into Court a sum of money by way of satisfaction, which shall, unless otherwise
stated, be taken to admit the cause of action in respect of which the payment is made :

Or he may pay money into Court in respect of any cause of action, with a defence
denying liability in respect thereof ; in which case the money so paid into Court shall
be subject to the provisions of Rule 6 of this Order.

2. When a defence sets up a tender before action, the sum of money alleged to have
been tendered must be paid into Court before the delivery of the defence.

3. Payment into Court shall be signified in the defence, and the claim or cause of
action, if any, in satisfaction of which the payment is made shall be specified therein.

A duplicate receipt for the money paid into Court shall be delivered with the defence.

4. If the defendant pays money into Court before delivering his defence, he must
serve upon the plaintiff a notice specifying both the fact that he has paid in the money
and also the cause of action in respect of which the payment has been made.

A duplicate receipt for the money paid into Court shall be delivered with the notice.

5. When payment into Court is made before delivery of a defence, the plaintiff may,
within eight days after notice of the payment, and when the payment is first signified
in a defence the plaintiff may at any time before joining issue, accept in satisfaction of
the cause of action in respect of which the payment has been made the sum so paid in,
in which case he shall give notice of such acceptance to the defendant, and shall be at
liberty, in case the whole action is thereby satisfied, to tax his costs, if he is entitled to
any, after the expiration of four days from the service of such notice, unless the Court
or a Justice otherwise orders, and in case of non-payment of the costs within four days
after taxation he may sign judgment for his costs so taxed.

6. When the liability of the defendant in respect of the cause of action in satisfaction
of which the payment into Court has been made is denied in the defence, the following
Rules shall apply :—

(a) The plaintiff may accept, in satisfaction of the cause of action in respect of
which the payment into Court has been made, the sum so paid in, in which
case all further proceedings in respect of that cause of action, except as to
costs, shall be stayed ; or he may join issue, in which case the money shall
remain in Court subject to the provisions hereinafter contained ;

(b) If the plaintiff accepts the money so paid in, he shall give notice of such
acceptance to the defendant ;

(¢) If the plaintiff does not accept, in satisfaction of the cause of action in respect
of which the payment into Court has been made, the sum paid in, but
proceeds with the action in respect of that cause of action, or any part
thereof, the money shall remain in Court, and shall, on the determination
of the action, be subject to the order of the Court or a Justice, and shall
not be paid out of Court except in pursuance of such an order. If the
plaintiff proceeds with the action in respect of that cause of action, or any
part thereof, and recovers less than the amount paid into Court, the
amount paid in shall be ordered to be applied, as far as is necessary, in
satisfaction of the plaintiff’s claim; and the balance shall, unless other-
wise ordered, be repaid to the defendant. If the defendant succeeds in re-
spect of that cause of action, the whole amount shall be ordered to be repaid
to him.

7. When money is paid into Court in two or more actions which are consolidated,
the money paid in and the costs in all the actions shall, unless otherwise directed by
the order of consolidation, be dealt with in the same manner as in the test action.
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ORDER XIX.

REPLY ANXD SUBSEQUENT PLEADINGS.

1. A plaintiff shall deliver his reply, if any, within eight days after the defence or
the last of the defences has been delivered, unless the time is extended by the Court or
a Justice.

2. No pleading subsequent to reply other than a joinder of issue shall be pleaded
without leave of the Court or a Justice, and then shall be pleaded only upon such
terms as the Court or Justice thinks fit.

3. Subject to the last preceding Rule, every pleading subsequent to reply shall be
delivered within four days after the delivery of the previous pleading, unless the time
is extended by the Court or a Justice.

4. As soon as any party has joined issue upon the preceding pleading of the oppo-
site party simply, without adding any further or other pleading thereto, the pleadings
as between those parties shall be deemed to be closed.

5. A new assignment shall not be necessary or used. But everything which would
otherwise need to be alleged by way of new assignment shall be introduced by amend-
ment of the statement of claim.

ORDER XX.
MATTERS ARISING PENDING THE ACTION.

1. Any ground of defence which has arisen after action brought, but before the
defendant has delivered his defence, and before the time limited for his doing so has
expired, may be set up by the defendant in his defence, either alone or together with
other grounds of defence. And if, after a defence has been delivered, any ground of
reply arises to any set-off or cross-claim alleged therein by the defendant, it may be
set up by the plaintiff in his reply, either alonc or together with any other ground of
reply.

}')2. When any ground of defence arises after the defendant has delivered a defence,
or after the time limited for his doing so has expired, the defendant may, and when any
ground of reply to any set-off or cross-claim arises after reply, or after the time limited
for delivering a reply has expired, the plaintiff may, within eight days after such
ground of defence or reply has arisen, or, by leave of the Court or a Justice, at any
subsequent time, deliver a further defence or reply, as the case may be, setting forth
such ground of defence or reply.

3. When any defendant, in his defence, or in any further defence delivered as in
the- lagt preceding Rule mentioned, alleges any ground of defencelwhich has arisen after
the commencement of the action, the plaintiff may deliver a confession of that defence,
and may thereupon sign judgment for his costs up to the time of the pleading of that
defence, with costs of judgment, unless the Court or a Justice, either before or after
the delivery of such confession, otherwise orders.

ORDER XXI.
DEMURRER.

1. Any party may demur to any pleading of the opposite party, or to any part of a
pleading which sets up a distinct cause of action, or to any distinet and severable
claim for damages, or to any claim for damages exceeding an amount named by the
demurring party, or to any pleading or part of a pleading of the opposite party which
sets up a distinct ground of defence, set-off, cross-claim, or reply, as the case may be,
on the ground that the facts alleged do not show any cause of action, claim for damages,
or ground of defence, set-off, cross-claim, or reply, as the case may be, to which effect
can be given by the Court as against the party demurring.

2. A demurrer must state specifically whether it is to the whole or to a part, and
if so to what part, of the claim or pleading of the opposite party. It must state some

round in law for the demurrer, but the party demurring shall not on the argument
of the demurrer be limited to the ground so stated. If no ground or only a frivolous
ground of demurrer is stated, the Court or a Justice may set the demurrer aside with
costs.

3. A demurrer shall be delivered in the same manner and within the same time as
any other pleading.

4. When a party entitled to deliver a pleading desires both to demur and plead to
the last pleading of the opposite party, or to demur to part of the last pleading of the
opposite party and to plead to other part thereof, he shall combine the demurrer and
other pleading. .

5. Any party may plead and demur to the same matter without leave. When a
party demurring pleads as well as demurs, it shall be in the discretion of the Court or
a Justice to direct whether the issues of law or fact shall be first disposed of.
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6. When the claim or defence of any party depends, or may depend, upon the con-
struction of a written document, and the party in his pleading refers to the document
but does not set it out at length, the opposite party may, in his demurrer, set out the
document at length or so much thereof as is material, and demur to the claim or
defence founded upon it, in the same manner as if it had been pleaded at length by the
other party.

If he does not set out the document truly or sufficiently, the Court or a Justice
may order the demurrer to be struck out or amended.

7. When a demurrer, either to the whole or part of a pleading, is delivered. either
party may set down the demurrer for argument before the Court immediately, and
the party setting down the demurrer shall on the same day give notice thereof to the
other party. If the demurrer is not set down and notice given within ten days after
delivery, and if the party whose pleading ot claim is demurred to does not within that
time amend, the demurrer shall be held sufficient for the same purposes and with the
same result as to costs as if it had been allowed on argument, and the same judgment
may be entered thereon. °

8. While a demurrer to the whole or any part of a pleading is pending, that pleading
shall not be amended except on payment of the costs of the demurrer, unless by leave
of the Court or a Justice. .

9. When a demurrer to the whole or part of any pleading or claim is allowed
upon argument, the party whose pleading or claim is demurred to shall pay to the
demurring party the costs of the demurrer, and when a demurrer is overruled the
demurring party shall pay to the opposite party the costs occasioned by the demurrer,
unless in either case the Court otherwise orders.

10. Subject to the power of amendment, when a demurrer to the whole of any
pleading, so far as it relates to a separate cause of action, is allowed or overruled, the
Court shall give such judgment as to that cause of action as upon the pleadings the
successful party appears to be entitled to, and, if the judgment is for the defendant
with respect to the whole action, the plaintiff shall pay to the defendant the costs of
the action, unless the Court otherwise orders.

11. When a demurrer to any pleading or claim or part of a pleading or claim is
allowed in any case not falling within the last preceding Rule, then, subject to the
power of amendment, the matter demurred to shall as between the parties to the
demurrer be deemed to be struck out of the pleadings, and the rights of the parties
shall be the same as if it had not been pleaded.

12. When a demurrer is overruled, the Court may make such order, and upon such
terms as the Court thinks fit, for allowing the demurring party to raise by further
pleading any case which he desires to set up in opposition to the matter demurred to.

13. A" demurrer shall be set down for argument by filing a copy of the pleadings
so far as they relate to the matters of law raised by the demurrer, and delivering to
the Registrar a memorandum of entry for argument.

14. When the party entering a demurrer for argument enters it to be heard before
a single Justice, and any other party desires it to be heard before a Full Court in
the first instance, he may, within four days after receiving notice that the demurrer has
been so entered, deliver to the Registrar and to the opposite party a memorandum to
that effect, and the demurrer shall thereupon be deemed to have been entered to be
heard before a Full Court in the first instance.

If the action is pending in a District Registry, the pleadings shall be forthwith
transmitted to the Principal Registry, unless a sitting of a Full Court is appointed to
be held within sixty days at the place where the District Registry is situated. After
the decision of the Full Court the pleadings shall be returned to the District Registry
with a certificate of the judgment or order of the Full Court.

15. Four days at least before the day for which a demurrer is set down for argu-
ment the party setting it down shall leave at the chambers of the Justice, or at the
chambers of each of the Justices who are to sit on the hearing of the argument, a copy

" of the pleadings so far as they relate to the matters of law raised by the demurrer.

Discontinuance
of action before
defence.

ORDER XXII
DI1SCONTINTANCE, ETC.

1. The plaintiff may, at any time before receipt of the defence of any defendant,
or after the receipt of the defence, but before taking any other proceeding in the
action against that defendant other than an interlocutory application, by notice in
writing, wholly discontinue his action against that defendant, or withdraw any part of his
alleged cause of action against that defendant, and thereupon he shall pay that de-
fendant his costs of the action, or, if the action is not wholly discontinued, the taxed
costs occasioned by the matter so withdrawn.

Such discontinuance or withdrawal, as the case may be, shall not be a defence to
any subsequent action for the same cause.
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2. Save as in this Order provided, a plaintiffi may not withdraw the record or dis-
continue the action without leave of the Court or a Justice: But the Court or a
Justice may, before, or at, or after, the hearing or trial, upon such terms as to costs,
and as to bringing any other action, or otherwise, as are just, order the action to be
discontinued, or any part of the alleged cause of action to be struck out.

3. The Court or a Justice may, in like manner, and with the like discretion as to
terms, upon the application of a defendant, order the whole or any part of his defence
to be withdrawn or struck out; but a defendant may not withdraw his defence, or
any part thereof, without such leave.

4. The discontinuance of an action by the plaintiff shall not prejudice any action
consolidated therewith.

5. When a cause has been entered for trial, it may be withdrawn by either the
plaintiff or the defendant, upon production to the proper officer of a consent in writing,
signed by the parties.

6. A defendant may enter judgment for the costs of the action if it is wholly dis-
continued against him, or for the costs occasioned by the matter withdrawn if the
action is not wholly discontinued, if such respective costs are not paid within four
days after taxation.

ORDER XXIIL

DEFAULT OF PLEADING.

1. If a plaintiff, being bound to deliver a statement of claim, does not deliver
it within the time allowed for that purpose, the defendant may, at the expiration of
that time, apply to the Court or a Justice to dismiss the action with costs for want of
prosecution ; and on the hearing of the application the Court or Justice may order
the action to be dismissed accordingly, or may make such other order, and on such
terms, as is just.

2. If the plaintiff’s claim is for a debt or liquidated demand only, and any defendant
fails to deliver a defence within the time allowed for that purpose, the plaintiff may,
at the expiration of that time, enter final judgment against him for the amount
claimed, together with interest at the rate claimed by the statement of claim as the
rate agreed upon, if any, or, if no rate is claimed to have been agreed upon, at the
rate of five per centum per annum to the date of the judgment, with his costs of
action.

3. If the plaintiff’s claim is for detention of goods and pecuniary damages, or
either, and all the defendants make default as mentioned in Rule 2 of this Order, the
plaintiff may enter interlocutory judgment against the defendants, and a writ of
inquiry may issue to assess the value of the goods and the damages, or either, as the case
may be. But the Court or a Justice may order that, instead of issuing a writ of inquiry,
the value and the damages, or either, shall be ascertained in any other way which the
Court or Justice directs.

4. When in any such action as in the last preceding Rule mentioned there are
several defendants, of whom one or more make default as mentioned in Rule 2 of
this Order, and the others do not make default, the plaintiff may enter interlocutory
judgment against the defendants so making default. And in that case, the value
of the goods and the damages, or either, as the case may be, may be assessed, as
against the defendants suffering judgment by default, at the same time as the trial
of the action or issues therein against the other defendants. But the Court or a
Justice may order that, instead of proceeding to the trial, the value and the damages,
or either, shall be ascertained by a writ of inquiry, as directed by the last preceding
Rule, or in any other way which the Court or Justice directs.

5. If the plaintiff’s claim is for detention of goods and pecuniary damages, or
either, and also for a debt or liquidated demand, and any defendant makes default as
mentioned in Rule 2 of this Order, the plaintiff may enter final judgment against him
for the debt or liquidated demand, with interest and costs, and may also enter inter-
locutory judgment for the value of the goods and the damages, or either, as the case
may be, and may proceed as provided in Rules 3 and 4 of this Order.

6. If the plaintiff’s claim is for a debt or liquidated demand, or the detention of
goods and pecuniary damages, or for any of such matters, and the defendant delivers
a defence which purports to offer an answer to part only of the plaintiff’s alleged cause
of action, then, if the unanswered part consists of a separate cause of action, or is
severable from the rest, as in the case of part of a debt or liquidated demand, the
plaintiff may, by leave of the Court or a Justice, enter judgment, final or interlocutory
as the case may be, for the part unanswered : Provided that, when there is a cross-
claim, execution on the judgment in respect of the plaintiff’s claim shall not issue
without leave of the Court or a Justice.

Authorised Version C1903A00007

Not otherwise
except by leave.

Court may allow
a defendant to
discontinue his
defence.

Effect on
consolidated
actions.

Withdrawal by
consent.

Entering
judgment on
discontinuance.

Default of
plaintiff in
delivering
statement of
¢laim.

Liquidated
demand.

Detention of
goods :
damages.

Several
defendants.

Liquidated
demand and
detention of
goods and
damages.

Deafence to part
claim only.



Default in other
cases.

One of several
defendants in
default.

Close of pleadings
on default.

Judgment by
default in other
cases.

Setting aside
judgment by
default.

Effect of
judgment by
default.

Amendment in
general.

Amendment of
writs of
summons.

Amendment of
statement of
claim by
plaintiff without
leave.

Amendment of
set-off by
defendant
without leave.

Disallowance of
amendment.

Pleading to
amended
pleading.

Amendment by
leave.

Failure to
amend after
order.

No. 7. High Court Procedure. 1903.

7. In all other actions than those in the preceding Rules of this Order mentioned
if the defendant makes default in delivering a defence, the plaintiff may set down the
action as against him on motion for judgment, and such judgment shall be given
as upon the statement of claim the plaintiff appears to be entitled to.

8. When, in any such action as mentioned in the last preceding Rule, there are
several defendants, then, if any defendant makes default in delivering a defence,
the plaintiff may, if the cause of action is severable, set down the action at once on
motion for judgment against that defendant, or may in any case set it down on motion
for judgment against him at the time when it is entered for trial or set down on motion
for judgment against the other defendants. In the first case the Court may adjourn
the motion to come on at the time last mentioned.

9. If the plaintiff does not deliver a reply, or any party does not deliver any sub-
sequent pleading, within the period allowed for that purpose, the pleadings shall be
deemed to be closed at the expiration of that period, and all the material statements.
of fact in the pleading last delivered shall be deemed to have been admitted.

10. In any case not hereinbefore provided for, if any party makes default in
delivering any pleading, the opposite party may apply to the Court or a Justice for
such judgment (if any) as upon the pleadings he appears to be entitled to. And the
Court or Justice may order judgment to be entered accordingly, or make such other
order as is necessary to do complete justice between the parties.

11. Any judgment by default under this Order may be set aside or varied by the
Court or a Justice, upon such terms as to costs or otherwise as the Court or Justice
thinks fit.

12. In any case in which a plaintiff enters judgment under the provisions of this
Order against any defendant who makes default in delivering a defence, the entry
of judgment shall not, nor shall the issue of execution thereon, prejudice his right
to proceed in the action against the other defendants.

ORDER XXIV.
AMENDMENT.

1. The Court or a Justice may, in any cause or matter, at any stage of the pro-
ceedings, allow or direct either party to alter or amend the writ of summons, or any
indorsement thereon or any pleadings or other proceedings, in such manner and on
such terms as are just.

2. When a writ of summons or any indorsement thereon is amended, the amendment
shall be made in such manner as to distinguish the amendments from the original
matter, and the writ shall be resealed. A copy thereof, as amended, shall be filed,
unless the Court or Justice allows the amendment to be made upon the copy of the
original already filed.

3. The plaintiff may, without any leave, amend his statement of claim, or the
indorsement on the writ when the indorsement is deemed to be the statement of claim,
once at any time before the expiration of the time limited for reply and before replying,
or when no defence is delivered at any time before the expiration of twenty-eight days.
from the appearance of the defendant who last appears.

4. A defendant who has pleaded a set-off may, without any leave, amend the
set-off at any time before the expiration of the time allowed him for pleading to the
reply, and before pleading, or, if the only reply is a joinder of issue, then at any time
before the expiration of eight days from the delivery of the joinder of issue.

5. When any party has amended his pleading or indorsement under either of the
last two preceding Rules, the opposite party may, within eight days after the delivery
to him of the amended pleading or indorsement, apply to the Court or a Justice to
disallow the amendment, or any part thereof, and the Court or Justice may, if satisfied
that the justice of the case requires it, disallow the same, or may allow it subject to
such terms as to costs or otherwise as are just.

6. When any party has amended his pleading or indorsement under the last-
mentioned Rules, the opposite party shall plead to the amended pleading or indorse-
ment, or amend his pleading, within the time which he then has to plead, or within
eight days from the delivery of the amendment, whichever last expires; and if the
opposite party has pleaded before the delivery of the amendment, and does not plead
again or amend within the time above-mentioned, he shall be deemed to rely on
his original pleading in answer to such pleading as amended. o

7. In any case not provided for by the preceding Rules of this Order, application
for leave to amend any pleading or indorsement may be made by either party to the
Court or a Justice, or to the Justice at the trial of the action, and the amendment may
be allowed upon such terms as to costs or otherwise as are just. )

8. If a party who has obtained an order for leave to amend any proceeding does
not amend accordingly within the time limited for that purpose by the order, or if no
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time is thereby limited then within fourteen days from the date of the order, the leave
to amend shall, on the expiration of the time so limited, or of such fourteen days (as
the case may be), cease to have effect, unless the time is extended by the Court or a
Justice.

9. Clerical mistakes in judgments or orders, or errors appearing therein and arising
from any accidental slip or omission, may at any time be corrected by the Court or a
Justice on motion or summons, and an appeal shall not lie from an order directing
such amendment.

ORDER XXV.
SECURITY.
1. Security in General.

1. Whenever in any cause or matter in the High Court security is required to be
given by or on behalf of any party, the security shall, unless otherwise required by
law or by these Rules, or unless otherwise directed by the Court or a Justice, be given
by an instrument in writing signed by the person to be bound, whether as principal
or surety, and setting forth that he submits himself to the jurisdiction of the Court,
and consents that, upon the happening of the event specified in the instrument,
judgment may be signed against him for the amount for which the security is given.

2. The instrument shall be entitled in the cause or matter in which the security
is given, and shall be executed by each person to be bound in the presence of a Regis-
trar or a commissioner of affidavits, who shall satisfy himself that the person signing
it understands the liability which he incurs and that the liability may be enforced
against him in a summary way. The sureties may execute the instrument either
together or separately.

A commissioner shall not attest a security on behalf of any person for whom e,
or any person in partnership with him, is acting as solicitor or agent.

3. When a bond is ordered to be given as security, it shall, unless the Court or
Justice otherwise orders, be given to the party for whose benefit it is given.

4. The security shall, unless otherwise directed by Rules of Court, or unless other-
wise ordered by the Court or a Justice, be given by two sureties, who shall be approved
by the Registrar of the Registry in which the cause or matter is pending, and each of
whom shall be bound in the full amount of the security.

5. Every instrument of security made under this Order shall be filed, and shall
thereupon become a record of the Court.

6. Any party claiming to be entitled to enforce the security against any person by
whom it is signed may apply to a Justice by summons in the cause or matter in which
the security is given for an order that judgment be entered against the person by whom
the security is given in accordance with his submission, and the Justice may order that
judgment be entered accordingly in favour of the party for such amount as is just.

7. No such instrument, and no recognizance or other security of any kind, shall
be filed after the expiration of six months from the time of its execution, except by
order of the Court or a Justice, made upon notice to all the persons by whom the
security was executed or their representatives.

8. Any party directed to give security may give it by paying the amount for which
security is to be given into Court to a separate account in the cause or matter, to be
called the * Security Account,” and to abide the order of the Court, and giving notice
of the payment to the party for whose benefit the security is to be given. The notice
shall be accompanied by an original receipt for the money paid into Court.

2. Security for Costs.

9. A plaintiff ordinarily resident beyond the Commonwealth may be ordered to
give security for the costs of the cause, whether he is or is not temporarily within the
Commonwealth.

10. When a plaintiff, who has been ordered to pay the defendant the costs of a
cause whether in the High Court or another Court, institutes a fresh cause in the High
Court against the same defendant in respect of the same, or substantially the same,
cause of action, the Court or a Justice may order him to give security for the costs of
the fresh cause.

11. When security for costs is ordered to be given, the security shall be of such
amount and shall be given at such times, and in such manner, as the Court or a Justice
directs.

12. The amount of security shall, unless the Court or a Justice otherwise orders, be
Fifty pounds.

13. An application to compel the plaintiff in an action to give security for costs
must, in ordinary cases, be made before issue joined : But the Court or a Justice may,
under special circumstances, allow the application to be made at any later time.

Authorised Version C1903A00007

Clerical mistakes
and accidental
omissions.

General form
of security.

Title:
Attestation.

Form of bond
for security.
Two sureties
required.

Security to be
filed of record.

Enforcement of
security.

To be filed within
six months.

Payment into
court in lieu of
security.

Security for
costs of plaintiff
and countér
claiming
defendant.
Second action
for same cause.

Security to be
given

Amount of
security.

Time for
application.



Staying
proceedings.

Disposal of
money paid into
court.

Registrar to
certify at conclu-
sion of cause.

Saving.

Discovery by
interrogatories.

Costs of
interrogatories.

Corporations.

Answer by
afiidavit.

Objections to
interrogatories by
answer.

No exception to
be taken.

Order to answer
or answer further.

Application for
discovery of
documents.

No. 1. High Court Procedure. 1903.

14. When a party is ordered to give security for costs, the action, or other pro-
ceeding in respect whereof the security is required to be given, shall be stayed until
the security is given, unless the Court or a Justice otherwise orders.

15. In any case in which money has been paid into Court as security for costs,
when the cause has been finally disposed of, if the party by whom the payment into
Court was made is adjudged to pay the costs of the cause, or any balance in respect of
the costs of the cause, or any other balance of costs in the cause, to any parties for
whose security the payment was made, the amount standing to the credit of the
 Security Account ” in the cause shall, unless the Court or a Justice otherwise orders,
be liable to be applied in payment of the costs so ordered to be paid to those parties.
In any other case the party by whom the payment into Court was made shall be
entitled to have the sum paid out to him.

16. When a cause has been finally disposed of by consent or otherwise the Registrar
shall, on the application of any party to the cause, and on being satisfied that that
party is entitled to have any money standing to the credit of the ““ Security Account
paid out to him, give him a certificate to that effect.

17. Nothing in the cight last preceding Rules shall be construed to affect the power
of the Court or a Justice to require security for costs to be given by any party to
any cause or matter in any case in which it is just that such security should be given.

ORDER XXVI
DISCOVERY AND INSPECTION.

1. In any cause the plaintiff or defendant may at any time before the plaintiff is in
a position to give notice of trial, or at any later time by leave of the Court or a Justice,
deliver interrogatories in writing for the examination of the opposite parties or any
of them ; and the interrogatories when delivered shall have a note at the foot thereof,
stating which of the interrogatories each of the parties is required to answer : Provided
that no party shall deliver more than one set of interrogatories to the same party
without a special order for that purpose.

Interrogatories which do not relate to any matters in question in the cause shall
be deemed irrelevant, notwithstanding that they might be admissible on the oral
cross-examination of a witness.

2. In adjudging the costs of the cause, inquiry shall, at the instance of any party,
be made into the propriety of exhibiting any interrogatories, and if it is the opinion of
the Court or a Justice upon the report of the taxing officer, or without such report, and
either with or without an application for inquiry, that the interrogatories have been
exhibited unreasonably, vexatiously, or at improper length, the costs occasioned by
the interrogatories and the answers thereto shall be paid in any event by the party in
fault.

3. If any party to a cause is a corporation or a joint stock company, or any body of
persons empowered by law to sue or be sued, whether in its own name or in the name
of any officer or other person, any opposite party may apply for an order allowing
him to deliver interrogatories to be answered by some member or officer of the corpora-
tion, company, or body, on their behalf, and an order may be made accordingly.

4. Interrogatories shall be answered by affidavit to be filed within twenty-eight
days after delivery of the interrogatories, or within such other time as the Court
or a Justice allows.

A copy of the affidavit shall be delivered to the interrogating party on the same
day on which it is filed.

5. An objection to answering any interrogatory, whether on the ground that it is
scandalous or irrelevant, or is not delivered bond fide for the purpose of the cause, or
that the matters inquired into are not sufficiently material at that stage of the cause,
or on any other ground, may be taken in the affidavit.

6. No exceptions shall be taken to any affidavit in answer, but the sufficiency or
otherwise of any such affidavit objected to as insufficient shall be determined by the
Court or a Justice on motion or summons.

7. If any party interrogated omits to answer, or makes an insufficient answer to
any interrogatory, the party interrogating may apply to the Court or a Justice for an
order requiring him to answer, or to make further answer, as the case may be. An
order may thereupon be made requiring him to answer, or make further answer, either
by affidavit or upon oral examination, as the Court or Justice directs.

8. Any party to a cause may, without any affidavit, apply to the Court or a Justice
for an order directing any other party to the cause to make discovery on oath of the
documents which are or have been in his possession or power, relating to any matters
in question in the cause. On the hearing of the application the Court or Justice may
make such order, either generally or limited to certain classes of documents, as in their
discretion seems fit, or may adjourn the application :
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Provided that discovery shall not be ordered, if and so far as the Court or Justice
is of opinion that it is not necessary, either for disposing fairly of the cause or for
saving costs.

9. If the party from whom discovery is sought is a corporation or a joint stock
company, or any body of persons empowered by law to sue or be sued, whether in
its own name, or in the name of any officer or other person, the application may be that
the party, corporation, company, or body, shall make the discovery by the aftidavit of
some member or officer of the corporation, company, or body and an order may be
made accordingly.

10. The party or person required to make discovery under either of the two last
preceding Rules shall make or procure to be made an affidavit giving the required
discovery as to all such documents as are or have been in the possession or power of the
party relating to the matters in question in the cause, in which affidavit shall be speci-
fied which, if any, of the documents therein mentioned the party objects to produce.

The affidavit shall be filed, and a copy thereof shall be delivered to the opposite
party on the same day on which it is filed.

11. The Court or a Justice may, at any time during the pendency of any cause,
order the production by any party thereto, upon his oath, or in the case of such parties
as are mentioned in Rule 9 of this Order, upon the oath of some member or officer, of
such of the documents in the possession or power of the party relating to any matter
in question in such cause, as the Court or Justice thinks fit ; and the Court or Justice
may deal with such documents, when produced, in such manner as is just.

12. Any party to a cause may, at any time, by notice in writing, require any other
party in whose pleadings, particulars, or affidavits, reference is made to any document,
to produce the document for the inspection of the party giving the notice, or of his
solicitor, and to permit them to take copies thereof.

Any party not complying with such notice shall not afterwards be at liberty to
put any such document in evidence on his behalf in the cause, unless he, being a
defendant in the cause, satisfies the Court or Justice that the document relates only to
his own title, or unless he satisfies the Court or Justice that he had some other sufficient
ground for not complying with the notice.

13. A party to whom notice to produce documents is given shall, within two days
from the receipt of the notice, if all the documents therein referred to have been
set forth by him in the affidavit made under Rule 10 of this Order, or within four days
from the receipt of such notice, if any of the documents referred to in the notice have
not been set forth by him in any such affidavit, deliver to the party giving the notice
to produce a notice stating a time within seven days from the delivery thereof at which
the documents, or such of them as he does not object to produce, may be inspected at
the office of his solicitor, or in the case of bankers’ books or other books of account or
books in constant use for the purposes of any trade or business, at their usual place of
custody, and stating which, if any, of the documents he objects to produce, and on what

round.
£ 14. If a party served with notice under the last preceding Rule omits to give such
notice of a time for inspection, or objects to give inspection, or offers inspection else-
where than at the office of his solicitor, the Court or Justice may, on the application of
the party desiring it, make an order for inspection in such place and in such manner
as they think fit.

15. The Court or a Justice may, at any time, on the application of any party to a
cause, and whether an affidavit of documents has or has not already been ordered or
made, make an order requiring any other party to the cause to state upon affidavit
whether any specific document to be specified in the application is or has at any time
been in his possession or power ; and, if it has been, but is not then, in his possession,
when he parted with it, and what has become of it.

Such application shall be made on an affidavit stating that, in the belief of the
deponent, the party against whom the application is made has, or has at some time had,
in his possession or power the document specified in the application, and that it relates
to matters in question in the cause.

16. When inspection of any business books is applied for, the Court or a Justice
may, if they think fit, instead of ordering inspection of the original books, order a
copy of any entries therein to be furnished and verified by the affidavit of some person
who has examined the copy with the original entries, Every such affidavit shall state
whether or not there are in the original book any and what erasures, interlineations, or
alterations : Provided, that, notwithstanding that such a copy has been supplied, the
Court or a Justice may order inspection of the book from which the copy was made.

17. When, on an application for an order for inspection, objection is made to the
production of any documents, either on the ground of privilege or on any other ground,
the Court or a Justice may inspect the document for the purpose of deciding as to the
validity of the objection.
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18. If a party from whom discovery of any kind or inspection is sought objects to
the discovery or inspection, or any part thereof, the Court or a Justice may, if satisfied
that the right to the discovery or inspection sought depends on the determination of
any issue or question in dispute in the cause, or that for any reason it is desirable
that any issue or question in dispute in the cause should be determined before deciding
upon the right to the discovery or inspection, order that the issue or question shall
be first determined, and may reserve the question as to the discovery or inspection.

19. If any party fails to comply with an order to answer interrogatories, or for
discovery or inspection of documents, he shall be liable to attachment. Heshall also,
if a plaintiff, be liable to have his action dismissed for want of prosecution, and, if a
defendant, to have his defence, if any, struck out, and to be placed in the same position
as if he had not defended, and the party interrogating or seeking discovery may apply
to the Court or a Justice for an order to that effect, and an order may be made
accordingly.

20. Service on the solicitor of a party against whom an order for interrogatories or
discovery or inspection is made shall be sufficient service to found an application for an
attachment for disobedience to the order. But the party against whom the application
for an attachment is made may show in answer to the application that he has had no
notice or knowledge of the order.

21. A solicitor upon whom an order against any party for interrogatories or
discovery or inspection is served under the last preceding Rule, and who neglects
without reasonable excuse to give notice thereof to his client, shall be liable to attach-
ment.

22. Any party may, at the trial of a cause, or any issue in a cause, use in evidence
any answer, or any part of an answer, of the opposite party to any interrogatory
without putting in the whole of the answer, or the answers to other interrogatories :
Provided that in any case the Justice may look at the whole of the answers, and if
he is of opinion that any other answer or part of an answer is so connected with the
answer put in that the last-mentioned answer ought not to be used without the other,
he may direct such other answer or part of an answer to be putin by the party tender-
ing the answer.

23. In an action by or against the Marshal in respect of any matters connected .
with the execution of his office, the Court or a Justice may, on the application of
either party, order that the affidavit to be made in answer either to interrogatories
or to an order for discovery shall be made by the officer actually concerned.

24. This Order shall apply to infant plaintiffs and defendants, and to their next
friends and guardians ad litem.

ORDER XXVII.
ADMISSIONS.

1. Any party to a cause may give notice, by his pleading, or otherwise in writing,
that he admits the truth of the whole or any part of the case of any other party.

2. Any party to a cause may, by notice in writing, call upon any other party to
admit any specific fact, or any document, saving all just exceptions ; and, in case of
refusal or neglect to admit after such notice, the costs of proving the fact or document
shall be paid by the party so neglecting or refusing, whatever the result of the cause
may be, unless at the trial or hearing the Court or Justice certifies that the refusal
to admit was reasonable ; and no costs of proving any document shall be allowed unless
such notice is given unless the omission to give the notice is, in the opinion of the
taxing officer, a saving of expense.

Provided that any admission made in pursuance of such notice shall be deemed to
be made only for the purposes of the particular cause or issue, and shall not be used as
an admission against the party on any other occasion, or in favour of any person
other than the party giving the notice: Provided also, that the Court or a Justice
may at any time allow any party to amend or withdraw any admission so made on
such terms as are just.

3. When admissions of fact have been made in a cause, either on the pleadings or
otherwise, any party may, at any stage of the cause, apply to the Court or a Justice for
such judgment or order as upon the admissions he is entitled to, without waiting for
the determination of any other question between the parties; and the Court or a
Justice may, upon such application, make such order, or give such judgment, as is
just.

ORDER XXVIIL
IsscEs, INQUIRIES, AND ACCOUNTS.

1. When in any cause it appears to the Court or a Justice that the issues of fact in
dispute are not sufficiently defined, the parties may be directed to prepare issues, and
the issues shall, if the parties differ, be settled by the Court or a Justice.
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2. The Court or Justice may, at any stage of the proceedings in a cause or matter,
direct any necessary inquiries or accounts to be made or taken, notwithstanding that
it may appear that there i3 some special or further relief sought for or some special
issue to be tried, as to which it may be proper that the cause or matter should proceed
in the ordinary manner.

ORDER XXIX.
QUEsTIONS OF Law axD IssueEs WirHouT PLEADINGS.
1. Questions of Law.

1. The parties to any cause may concur in stating the questions of law arising
therein in the form of a spebial case for the opinion of the Court. Every such special
case shall be divided into paragraphs numbered consecutively, and shall concisely
state such facts and documents as may be necessary to enable the Court to decide the
questions raised thereby. Upon the argument of the case the Court and the parties
shall be at liberty to refer to the whole contents of any documents referred to therein,
and the Court shall be at liberty to draw from the facts and documents stated in the
case any inference, whether of fact or law, which might have been drawn therefrom
if they had been proved at a trial.

2. If in any cause it is made to appear to the Court or a Justice that there is any
question of law which it would be convenient to have decided before any evidence is
given or any question er issue of fact is tried, the Court or Justice may make an order
accordingly, and may direct the question of law to be raised for the opinion of the
Court, either by special case or in such other manner as the Court or Justice deems
‘expedient ; and all such further proceedings as the decision of the question of law
renders unnecessary may thereupon be stayed.

3. Every special case shall be signed by the several parties or their solicitors, and
shall be filed by the plaintiff.

4. A special case in any cause to which a married woman, not being a party thereto
in respect only of her separate property or in respect only of any separate right of
action by or against her, or an infant, or a person of unsound mind who has not been
so found or declared, or for whom a committee of the person or estate, as the case may
be, has not been appointed, is a party, shall not be set down for argument without
leave of the Court or a Justice, the application for which must be supported by
sufficient evidence on oath that the statements contained in the special case, so far
as the same affect the interest of the married woman, infant, or person of unsound
mind, are true.

5. The parties to a special case may sign a memorandum to the effect that, on the
judgment of the Court being given in the affirmative or negative of any question of
law raised by the case, a sum of money, fixed by the parties, or to be ascertained by
the Court, or in such manner as the Court directs, shall be paid by one of the parties to
the other of them, either with or without the costs of the cause ; and the judgment, of
the Court may be entered for the sum so agreed or ascertained, with or without costs,
and execution may issue upon such judgment- forthwith, unless otherwise agreed, or
unless stayed on appeal.

6. Either party may enter a special case for argument by delivering to the proper
officer a memorandum of entry, and, if any married woman, not being a party in
respect only of such matters as in Rule 4 of this Order are specified, or if an infant, or
any such person of unsound mind as mentioned in that Rule, is a party to the cause,
producing a copy of the order giving leave to enter the special case for argument.

7. When the party entering a special case for argument enters it to be heard
before a single Justice, and any other party desires it to be heard before a Full Court
in the first instance, he may, within four days after receiving notice that the case
has been so entered, deliver to the Registrar and to the opposite party a memorandum
to that effect, and the special case shall thereupon be deemed to have been entered
to be heard before a Full Court in the first instance.

If the action is pending in a District Registry, the special case shall be forthwith
transmitted to the Principal Registry, unless a sitting of the Full Court is appointed
to be held within sixty days at the place where the District Registry is situated.
After the decision of the Full Court the special case shall be returned to the District
Registry with a certificate of the judgment or order of the Full Court.

8. Four days at least before the day for which a special case is set down for argument
the party setting it down shall leave a copy of the case at the Chambers of the Justice,
or at the Chambers of each of the Justices who are to sit on the hearing of the argument.

2. Issues of Fact without Pleadings.

9. If the parties to a cause agree as to any questions of fact to be decided between
them, they may, at any time before judgment, by consent and by order of the Court
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or a Justice, proceed to the trial of those questions of fact without formal pleadings.
Such questions may be entered for trial and tried in the same manner as issues joined
upon pleadings in an action, and the proceedings thereon shall be subject to the same
control by the Court or a Justice as when issue is joined upon pleadings.

10. The Court or a Justice may by consent of the parties order that, upon the
finding in the affirmative oc negative of any such question as in the last preceding
Rule mentioned, a sum of money, fixed by the parties, or to be ascertained upon a
question stated for that purpose, shall be paid by one of the parties to the other of
them, either with or without the costs of the cause.

11. Upon the finding onany such question as in the last two preceding Rules men-
tioned, judgment may be entered for any sum so agreed or ascertained, or for any
other relief to which the finding shows either party to be entitled, with or without
costs, as the case may be, and execution may issue upon the judgment forthwith,
unless otherwise agreed, or unless the Court or a Justice otherwise orders for the
purpose of giving either party an opportunity of moving to set aside the finding or
for a new trial. )

12. The proceedings upon any such issue as aforesaid may be recorded at the
instance of either party, and the judgment, whether actually recorded or not, shall
have the same effect as any other judgment in a contested action.

ORDER XXX,

TRIAL.
1. Place.

1. The plaintiff may in the indorsement on his writ or in his statement of claim
name the place where he purposes that the action shall be tried, which place shall be
within the State in which the cause of action arose, and the action shall, unless the
Court or a Justice otherwise orders, be tried in the place so named. When no place of
trial is named, the place of trial shall, unless the Court or a Justice otherwise orders,
be the place in which the Registry from which the writ was issued is situated.

2. Mode of Trial.

2: Any party to a suit may within ten days after notice of trial has been given, or
within such extended time as the Court or a Justice allows, apply to the Court or a
Justice for a trial with a jury of the suit or of any issues of fact, and the Court or
Justice may if they think fit direct a trial with a jury of thesuit or issues accordingly,
and thereupon they shall be so tried, and the notice of trial shall stand for the next
appointed Sittings of the Court at the place of trial, not being earlier than the day
for which the notice was given.

3. If in any cause or matter set down for trial before a Justice without a jury it
appears to the Court or a Justice either before or at the trial that any issue of fact
could be more conveniently tried before a Justice with a jury, the Court or Justice
may direct that it shall be so tried, and may for that purpose vary any previous
order.

4. Subject to the provisions of the preceding Rules of this Order, the Court or a
Justice may, in any cause or matter, at any time or from time to time, order that
different questions or issues of fact arising therein shall be tried by different modes
of trial, or that some questions or issues of fact shall be tried before others, and may
appoint the places for such trials, and may for that purpose vary any previous order.

5. Every trial of a question or issue of fact with a jury shall be held before a single
Justice, unless it is specially ordered to be held before two or more Justices.

3. Notice and Entry of Trial.

6. Notice of trial may be given with a joinder of issue closing the pleadings, or
with the reply, or at any time after the issues of fact are ready for trial, or, if there
are no pleadings, at any time after the expiration of ten days from appearance.

7. If the plaintiff does not give notice of trial within three months after he is first
entitled to do so, or within the like period after a new ftrial is ordered, or, in either
case, within such extended time as the Court or a Justice allows, any defendant may,
before notice of trial given by the plaintiff, give notice of trial, or apply to the Court
or a Justice to dismiss the action for want of prosecution; and on the hearing of
such application the Court or a Justice may order the action to be dismissed accord-
ingly, or may make such other order, and on such terms as are just.

8. The notice of trial shall state whether it is for the trial of the cause or of questions
or issues therein, and shall name the place where, and the day on which, the trial is
to be had.
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9. Sixteen days’ notice of trial shall be given, unless the party to whom it is given
has consented, or is under terms, to take shorter notice of trial ; and such notice
shall be sufficient in all cases, unless otherwise ordered by the Court or a Justice.

10. Notice of trial shall be given before entering the cause or questions or issues
for trial; and a cause may be entered for trial, notwithstanding that the pleadings are
not closed, provided that notice of trial has been given.

11. The entry must be made within six days after notice of trial is given; other-
wise the notice of trial shall cease to have effect.

12. Notice of trial of a cause or questions or issues before a Justice with a jury
shall be for the first day of the Sittings, unless the Court or a Justice allows it to be
given for a later day.

13. A notice of trial shall not be countermanded except by consent, or by leave of
the Court or a Justice, which leave may be given subject to such terms as to costs, or
otherwise, as are just.

14. If the party giving notice of trial omits to enter the cause or issues for trial
on the day of or the day after giving notice of trial, the party to whom notice has been
given may, within eight days thereafter, enter the same for trial, unless in the mean-
time the notice has been countermanded under the last preceding Rule.

4. Papers for Justice.

15. The party entering the cause or questions or issues for trial shall deliver to the
proper officer two copies of the whole of the pleadings, if any, and of the issues, or
of such other proceedings as show the questions for trial, one of which shall be for the
use of the Justice at the trial.

5. Proceedings at Trial.

16. If, when a cause is called on for trial, the plaintiff appears, and the defendant
does not appear, then the plaintiff may prove his claim, so far as the burden of proof
lies upon him.

17. If, when a cause is called on for trial, the defendant appears, and the plaintiff
does not appear, the defendant shall be entitled to judgment dismissing the action.

18. A verdict or judgment obtained where one party does not appear at the trial
may be set aside by the Court or a Justice upon such terms as are just. If the cause
was set down for trial in a place where there is no District Registry, the application
may be made either at the place appointed for the trial before the close of the Sittings,
or afterwards at the place where the District Registry is situated.

19. A Justice may, at or before the trial, if he thinks it expedient for the interests
of justice, postpone or adjourn a trial for such time, and to such place, and upon such
terms; if any, as he thinks fit. )

20. When the plaintiff at the trial fails to establish by his evidence such a case as
to call for an answer from the defendant, the Court may direct judgment of nonsuit
to be entered. . '

21. A judgment of nonsuit shall not have the effect of a judgment on the merits
for the defendants. :

22, The Justice may, at or after & trial, direct that judgment be entered for any
or either party, or may adjourn the case for further consideration, or may leave any
party to move for judgment.

23. At every trial, when the officer present at the trial is not the officer by whom
judgment ought to be entered, the associate shall enter all such findings of fact as the
Justice directs to be entered, and the directions, if any, of the Justice as to judgment,
and the certificates, if any, granted by the Justice, in a book to be kept for the purpose.

24. If the Justice directs that any judgment be entered for any party absolutely, the
certificate of the associate to that effect shall be a sufficient authority to the proper
officer to enter judgment accordingly.

6. Writs of Inquiry and References as to Damages.

25. Writs of inquiry shall be directed to such persons as the Court or a Justice
directs.

26. The provisions of Rules 9, 10, 13, and 19 of this Order shall, with the neces- S

sary modifications, apply to an inquiry pursuant to a writ of inquiry.

27. In any cause in which it appears to the Court or a Justice that the amount of
damages sought to be recovered is substantially a matter of calculation, it shall not
be necessary to issue a writ of inquiry, but the Court or a Justice may direct that the
amount for which final judgment is to be entered shall be ascertained by an officer
of the Court. In any such case the attendance of witnesses and the production of
documents before the officer may be compelled by subpcena, and the officer may
adjourn the inquiry from time to time.
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The officer shall certify by indorsement upon the order by which the question is
referred to him the amount of damages found by him, and shall deliver the order with
the indorsement to the person entitled to the damages ; and the like proceedings may
thereupon be had as to entering judgment, taxation of costs, and otherwise, as upon
the return to a writ of inquiry.

28. When damages are to be assessed in respect of a continuing cause of action
they shall be assessed down to the time of the assessment.

ORDER XXXI.
EvVIDENCE.

1. Ezxamination of Witnesses.

1. The Court or a Justice may, in any case in which a request to examine witnesses
may by law be issued, order that a request to examine witnesses be issued in lieu of
a commission.

2. The Court or a Justice may, in any cause or matter, at any stage of the proceedings
order the attendance of any person before the Court or a Justice for the purpose of pro-
ducing any writing or other document named in the order which the Court or Justice
thinks fit to be produced: Provided that no person shall be compelled to produce
under any such order any writing or other document which he could not be compelled
to produce at the hearing or trial.

3. Any person who wilfully disobeys an order requiring his attendance for the
purpose of being examined or producing any document shall be deemed guilty of con-
tempt of court, and may be dealt with accordingly.

4. Any person required to attend for the purpose of being examined or of produc-
ing any document shall be entitled to the like conduct money and payment for expenses
and loss of time as upon attendance at a trial in Court.

5. If any person duly summoned by subpceena to attend for examination refuses to
attend, or if, having attended, he refuses to be sworn or to answer any lawful question,
a certificate of the refusal, signed by the examiner, shall be filed in the Registry, and
thereupon the party requiring the attendance of the witness may apply to the Court
or a Justice, ex parte or on notice, for an order directing the witness to attend, or to
be sworn, or to answer any question, as the case may be.

6. If any witness objects to any question which is put to him before an examiner,
the question, and the objection of the witness thereto, shall be taken down by the
examiner and transmitted by him to the Registry, to be there filed, and the validity
of the objection shall be decided by the Court or a Justice.

7. In any case under the two last preceding Rules, the Court or a Justice may
order the witness to pay any costs occasioned by his refusal or objection.

8. When the examination of any witness before an examiner has been concluded,
the original depositions, authenticated by the signature of the examiner, shall be trans-
mitted by him to the Registry, and there filed. Any party may have a copy of the
depositions, or of any part thereof, on payment of the prescribed fee.

9. The person taking the examination of a witness may, and if need be shall, make
a special report to the Court touching the examination and the conduct or absence
of any witness or other person thereon, and the Court or a Justice may thereupon
direct such proceedings to be taken, and may make such order, as upon the reportis just,

10. Except as by this Act otherwise provided, no deposition shall be given in
evidence at the hearing or trial of a cause or matter without the consent of the party
against whom it is offered, unless the Court or Justice is satisfied that the deponent
is dead or beyond the jurisdiction of the Court, or unable from sickness or other
infirmity to attend the hearing or trial, in any of which cases the depositions certified
under the hand of the person taking the examination shall be admissible in evidence,
saving all just exceptions, without proof of the signature to the certificate.

11. Any officer of the Court or other person directed to take the examination of
any person may administer the necessary oaths to him.

2. Subpeenas.

12. Any party to a cause or matter may, subject to these Rules, by a writ of subpcena
ad testificandum or subpona duces tecum, require the attendance of any person,
or the production of any document, before the Court or Justice at the hearing or
trial, or on the hearing of any motion or application in the cause or matter, or before
the Registrar or other officer of the Court or other person appointed to make any inquiry
in the cause or matter, or before any person appointed to take any examination of
witnesses.

13. When a subpena is required for the attendance of a witness for the purpose
of proceedings in Chambers, the subpeena shall issue from the Registry upon a fiat of
the Justice.
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14. When a subpwena is required for the attendance of a witness for the purpose
of proceedings before the Registrar or other officer of the Court, the subpena shall be
issued upon the direction of the Registrar or officer.

15. The service of a subpcena shall be effected in the same manner as the service of
a writ of summons in an action. The copy of a subpcena for a witness served upon him
need not contain the name of any witness other than the person served.

16. Affidavits filed for the purpose of proving the service of a subpcena upon any
person must state when, where, how, and by whom, the service was effected.

17. The service of a subpeena shall be of no validity unless it is made within twelve
weeks after the date of issue.

ORDER XXXII.
AFFIDAVITS.

1. The Court or a Justice may, on the application of any party, order that any person
whose affidavit is proposed to be read in any proceeding shall attend before the Court
or Justice, or an officer of the Court, or commissioner of affidavits, for cross-examination
upon the affidavit.

2. Every affidavit shall be entitled in the cause or matter in which it is sworn, if
any is then pending; but in any case in which there are more plaintiffs or defendants
than one, it shall be sufficient to give the full name of the first plaintiff or defendant,
respectively, adding the words *‘ and another,” or *‘ and others,” as the case may be,
and the costs occasioned by any unnecessary prolixity in the title shall be disallowed
by the taxing officer.

If no cause or matter is pending, it shall not be necessary to entitle the affidavit
otherwise than as provided by Order 1., Rule 2.

3. Affidavits shall be confined to facts to which the deponent is able to depose
of his own knowledge, except in the cases specially provided for by these Rules, and
except in the case of affidavits used on interlocutory motions or applications, in which
statements as to the belief of the deponent, giving the sources of his information and
the grounds of his belief, may be admitted.

4. Every affidavit shall be drawn up in the first person, and shall be divided into
paragraphs, and every paragraph shall be numbered consecutively, and shall, as
nearly as may be, be confined to a distinct portion of the subject. No costs shall
be allowed for any affidavit or part of anaffidavit which substantially violates this Rule.

5. Every affidavit shall state the description and true place of abode of the deponent.

6. The jurat of an affidavit must state that it was signed and sworn by the deponent
on the day and at the place where it was sworn. Each separate sheet must be signed
by the deponent and by the person before whom the affidavit is taken, with the date
and place of swearing added.

7. In an affidavit made by two or more deponents the names of the several persons
making the affidavit must be inserted at length in the jurat, except that if the
affidavit is sworn by all the deponents at the same time by the same officer it shall
be sufficient to state that it was sworn by “both” or ““all” the “above-named >’
deponents, using those words.

8. An affidavit which has either in the body thereof or in the jurat any interlinea-
tion, alteration, or erasure shall not, without leave of the Court or a Justice, be read or
made use of in any cause or matter unless the interlineation or alteration, not being by
erasure, is authenticated by the initials of the officer taking the affidavit, or, if the
affidavit is taken in a Registry, either by his initials or by the office stamp ; nor, in the
case of an erasure, unless the words or figures appearing at the time of taking the
affidavit to be written on the erasure are re-written and signed or initialed in the margin
of the affidavit by the officer taking it.

9. When an affidavit is sworn by any person who appears to the officer before
whom it is taken to be illiterate or blind, the officer shall certify in the jurat that the
affidavit was read in his presence to the deponent, that the deponent seemed perfectly
to understand it, and that the deponent made his signature or mark in the presence of
the officer. No such affidavit shall be used in avidence in the absence of this cer-
tificate, unless the Court or a Justice is otherwise satisfied that the affidavit was read
over to and appeared to be perfectly understood by the deponent.

10. When a deponent does not take an oath, the form of jurat shall be varied, and
the necessary alterations made so as to conform with the solemn affirmation or other
declaration of the deponent.

11. Every affidavit shall be filed in the Registry. A note shall be indorsed on
every affidavit statiag the name of the deponent and on whose behalf it is filed, and no
affidavit shall, without the leave of the Court or a Justice, be filed or used without this
note indorsed thereon.

12. The Court or a Justice may order any matter which is scandalous to be struck
out from any affidavit, and may order the costs of any application to strike out such
matter to be paid as between solicitor and client.
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13. Notwithstanding anything in the preceding Rules of this Order, the Court or a
Justice may receive any affidavit sworn for the purpose of being used in any cause or
matter, notwithstanding any defect, by misdescription of parties or otherwise, in the
title or jurat, or any other irregularity, and may direct a memorandum to be made on
the affidavit that it has been so received.

14. Every sheet of an annexure or exhibit to an affidavit shall be certified by the
officer before whom the affidavit is taken, and signed by the deponent. Every such
certificate shall be marked with the short title of the cause or matter.

15. Before an original affidavit is allowed to be used, it shall be stamped with. a
filing stamp to be kept for that purpose, and, if not already filed, shall at the time when
it is used be delivered to and left with the proper officer in Court or in Chambers, who
shall send it to be filed. An office copy of an affidavit may be used instead of the
original, the original affidavit having been previously filed, and the copy being duly
authenticated with the seal of the office.

16. An affidavit sworn before the solicitor acting for the party on whose behalf the
affidavit is to be used, or before any agent, clerk, partner, or correspondent of such
solicitor, or before the party himself, shall not be received.

17. When a special time is limited for filing affidavits, an affidavit filed after that
time shall not be used without leave of the Court or a Justice.

18. Except by leave of the Court or a Justice, an order made ex parte in Court
founded on any affidavit shall not be drawn up unless the affidavit on which the
application was founded was actually made before the order was applied for, and was
p,roduccd or filed at the time of making the motion.

ORDER XXXIII
MoTION FOR JUDGMENT.

1. Except when by these Rules it is provided that judgment may be obtained in
any other manner, the judgment of the Court shall be obtained upon motion for
judgment.

2. When at the trial of a cause the Justice does not direct any judgment to be
entered, the plaintiff may set down the cause on motion for judgment. If he does not
set down the cause and give notice of the setting down to the other parties within ten
days after the trial, any defendant may set down the cause on motion for judgment and
give notice of the setting down to the other parties.

3. When issues have heen ordered to be tried, or questions or issues of fact have
been ordered to be determined in any manner, the plaintiff may set down a motion for
judgment as soon as such questions or issues have been determined. If he does not set
down the motion, and give notice of the setting down to the other parties within ten
days after his right so to do has arisen, any defendant may set down a motion for
judgment, and give notice of the setting down to the other parties.

4. When issues have been ordered to be tried, or questions or issues of fact have
been ordered to be determined in any manner, and some only of those questions or issues
of fact have been tried or determined, any party who considers that the result of that
trial or determination renders the trial or determination of the other questions or
issues of fact unnecessary, or renders it desirable that their trial or determination
should be postponed, may, by leave of the Court or a Justice, set down a motion for
judgment, without waiting for such trial or determination. And the Court or Justice
may, if satisfied of the expediency thereof, give such leave, upon such terms, if any, as
is just, and may give any directions which are desirable as to postponing the trial of
the other questions or issues of fact.

5. A motion for judgment shall not, except by leave of the Court or a Justice, be
set down after the expiration of one year from the time when the party seeking to set
down the same first became entitled to do so.

6. Upon a motion for judgment, the Court may draw any inference of fact not
inconsistent with the findings of the jury, if any, and may, if satisfied that it has before
it all the materials necessary for finally determining the questions in dispute, or any of
them, or for awarding any relief sought, give judgment accordingly, or may, if not so
satisfied, direct the motion to stand over for further consideration, and may direct such
questions or issues of fact to be tried or determined, and such accounts and inquiries
to be taken and made, as are just.

ORDER XXXIV.

RELIEF AGAINST JUDGMENTS AND ORDERS.

1. When facts arise after the giving of a judgment or making of an order which
entitle the person against whom the judgment or order is given or made to be relieved
from it, or when facts are discovered after the giving of a judgment or making of an
order which, if discovered in time, would have entitled the party against whom the
judgment or order is given or made to a judgment or decision in his favour, or to a
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different judgment or-order, he may apply to the .Court or a Justice for a stay of
execution or other appropriate relief ; and the Court or a Justice may grant such relief,
and for that purpose may direct such proceedings to be taken, and such’ questions or
issue of fact to be tried or determined, and such inquiries to be made, as are just.

2. Any party against whom a judgment is given may apply to the Court or a Justice
for an order directing entry of satisfaction of the judgment to be made, and the Court
or Justice may make the order accordingly.

3. No proceedings shall be taken for the purpose of obtaining relief from judgments
or orders on the ground of facts arising or discovered after the judgment or order, except
as by this Order provided.

ORDER XXXV.
ATTACHMENT AND COMMITTAL.
1. General.

1. A judgment or order for the payment of money into Court, or for the performance
of a judgment, order, or writ, by which any person 1s required to do any act other than
the payment of money to some person, may be enforced by writ of attachment.

2. A judgment or order requiring any person to abstain from doing any act may be
enforced by committal. :

3. An undertaking to do any act other than the payment of money to some person
may be enforced in the same manner as a judgment requiring a person to do an act, and
an undertaking to abstain from doing an act may be enforced in the same manner as &
judgment requiring a person to abstain from doing an act. -

In the case of non-performance of an undertaking to pay money to any person, the
Court or a Justice may make an order for payment of the money, which may be
enforced in the same manner as a judgment for the recovery of money.

2. Attachment.

4. A writ of attachment shall not be issued without the leave of the Court or a
Justice, to be applied for on notice to the party against whom the attachment is to
be issued. .

'5. In the case of non-performance of an undertaking, the Court or a Justice may,
in the first instance, instead of directing the issue of a writ of attachment, make a
peremptory order for the performance of the act undertaken to be done.

3. Committal.

6. Applications for committal for disobedience to a judgment or order requiring a
person to abstain from doing any act shall be made by motion upon notice, which
must be served personally, unless the Court or a Justice authorizes substituted service.

7. The provisions of Order XLIII relating to committal for contempt of Court
shall apply to applications for committal, and to persons committed, for disobedience
to judgments or orders.

ORDER XXXVL
ACTIONS BY AND AGAINST FIRMS AND PERSONS CARRYING ON BusiNEss
IN NAMES OTHER THAN THEIR OWX.

1. Any two or more persons claiming or being liable as partners and carrying on
business within the Commonwealth may sue or be sued in the name of the respective
firms, if any, of which they were partners at the time of the accruing of the cause
of action.

2. When partners sue in the name of their firm, the plaintiffs or their solicitor
shall, on demand in writing by or on behalf of any defendant, forthwith declare in
writing the names and places of residence of all the persons constituting the firm in
whose name the action is brought ; and if the plaintiffs or their solicitor fail to comply
with the demand, all proceedings in the action may be stayed upon such terms as the
Court or a Justice directs.

3. When the names of the partners are declared, the action shall proceed in the
same manner, and the same consequences in all respects shall follow, as if they had
been named as the plaintiffs in the originating proceeding. But all the proceedings
shall, nevertheless, continue in the name of the firm.

4. In any case in which partners sue or are sued in the name of their firm under
Rule 1 of this Order, any party to the cause may apply to a Justice for an order
directing that a statement of the names and addresses of the persons who were, at
the time of the accruing of the cause of action, partners in the firm, shall be
furnished in such manner, and verified on oath or otherwise, as the Justice directs.

5. When persons are sued as partners in the name of their firm under Rule 1 of
this Order, the originating proceeding shall be served either upon some one or more of
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the partners, or at the principal place, within the Commonwealth, of the business of
the partnership upon some person having at the time of service the control or manage-
ment of the partnership business there; and, subject to these Rules, such service shall
be deemed good service upon the firm whether any of the members thereof are beyond
the Commonwealth or not. Provided that in the case of a partnership which has
been dissolved to the knowledge of the plaintiff before the commencement of the
action, the originating proceeding shall be served upon every person within the Com-
monwealth sought to be made liable.

6. When persons are sued as partners, and the originating proceeding is served
as directed by thelast preceding Rule, there shall be delivered with it to every person
upon whom it is served a notice in writing stating whether he is served as a partner
or as a person having the control or management of the partnership business, or in
both characters. In the absence of such notice, the person served shall be deemed
to be served as a partner.

7. When persons are sued as partners in the name of their firm, they shall appear
individually in their own names; but all subsequent proceedings shall, nevertheless,
continue in the name of the firm.

8. When a writ is served under Rule 5 of this Order upon a person having the
control or management of the partnership business, an appearance by him shall not be
necessary unless he is a member of the firm sued.

9. Any person served as a partner under Rule 5 of this Order may enter a con-
ditional appearance, denying that he is a partner, but such appearance shall not
preclude the plaintiff from duly serving the firm otherwise than by service upon him,
and obtaining judgment against the firm in default of appearance if no partner enters
an appearance in the ordinary form.

10. When a judgment or order is given or made against a firm, execution may
issue :—

(a) Against any property of the partnership within the Commonwealth ;

(b) Against any person who has appeared in the action in his own name, or who
has admitted on the pleadings that he is, or who has been adjudged to be,
a partner ; .

(c) Against any person who has beenindividually served, as a partner, with the
writ of summons, and has failed to appear.

If the party who has obtained the judgment or order claims to be entitled to issue
execution against any other person as being a member of the firm, he may apply to
the Court or a Justice for leave 5o to do; and the Court or Justice may give such leave
if the liability of the other person is not disputed, or, if such liability i1s disputed, may
order that the liability of that person be tried in any manner in which any question
or issue of fact in an action may be tried.

But, except as against any property of the partnership, a judgment against a firm
shall not render liable, or release, or otherwise affect, any member thereof who was
beyond the Commonwealth when the cause was commenced, and who has not appeared
in the cause, unless he has been served within the Commonwealth with the originating
proceeding, or the plaintiff has obtained liberty to proceed in the action against him
under Order VIII.

11. This Order shall apply to actions between a firm and one or more of its members,
and to actions between firms having one or more members in common, provided
that the firm or firms carry on business within the Commonwealth. But execution
shall not be issued in such actions without leave of the Court or a Justice, and on an
application for leave to issue execution all such accounts and inquiries may be directed
to be taken and made, and directions given, as are just.

12. Any person carrying on business within the Commonwealth in a name or style
other than his own name may be sued in that name or style as if it were a firm name ;
and, so far as the nature of the case will permit, all the Rules of this Order relating to-
proceedings against firms shall apply to any such case. ’

ORDER XXXVIL

InspECTION OF PROPERTY: INTERIM PRESERVATION, CUSTODY, AND
MANAGEMENT OF PropERTY: RECEIVERS: STOP ORDERS.

1. Interim Preservation, Custody, and Management of Property.

1. The Court or a Justice may, upon the application of any party to a cause or
matter, and upon such terms as are just, make any order that is necessary for the
inspection, detention, or preservation, of any property or thing, being the subject-
matter of the litigation, or as to which any question may arise therein, and for any
such purposes may authorize any person to enter upon or into any land or building
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in the possession of any party to the cause or matter, and for any such purposes may
authorize any samples to be taken, or any observation to be made or experiment to
be tried, which is necessary or expedient for the purpose of obtaining full information
-or evidence.

2. Any Justice by whom any cause or matter is heard or tried, with or withouta
jury, or before whom any cause or matter is brought by way of appeal, may inspect
any property or thing concerning which any question arises therein.

3. The provisions of Rule 1 of this Order as to inspection shall apply to inspec-
tion by a jury, and in that case the Court or a Justice may make all such orders upon
‘the Marshal or other proper officer as are necessary to procure the attendance of the
jury at such time and place, and in such manner as the Court or Justice thinks fit.

The Court or Justice shall by the order make such provision as to defraying the
expenses of the inspection as is just.

4. When a primd facie case of liability under a contract is established, the Court
or a Justice may make an order for the preservation or interim custody of the subject-
matter of the litigation, notwithstanding that there is alleged as matter of defence
- right to be relieved wholly or partially from the liability ; or may order that the
amount in dispute be brought into Court or otherwise secured.

5. An application for an order under the last preceding Rule may be made by
the plaintiff at any time ; and may be made upon the pleadings, if his right appears
by the pleadings ; or, if there are no pleadings, upon proof of the facts by affidavit or
otherwise to the satisfaction of the Court or a Justice.

6. The Court or a Justice may, on the application of any party to a cause or matter,
make an order for the sale, by any persons named in the order, and in such manner,
and on such terms as the Court or Justice thinks desirable, of any goods, wares, or
merchandise being the subject of the cause or matter, or as to which any question
arises therein, which are of a perishable nature or likely to be injured by keeping
them, or which for any other just and sufficient reason it is desirable to have sold
at once.

7. An application for an injunction or receiver, or for an order under Rule 1 or
Rule 6 of this Order, may be made to the Court or a Justice by any party. An applica-
tion for an injunction or receiver may be made either ex parte or upon notice. An
application ‘for an order under Rule 1 or Rule 6 may be made upon notice to the
opposite party at any time after the commencement of the cause, and, if the party
making the application is not the plaintiff, after appearance by him.

8. When an application is made before trial for an injunction or other order, and
it appears to the Court or Justice that the matter in controversy in the cause can be
most conveniently dealt with by an carly trial, without first going into the whole
merits on affidavit or other evidence for the purposes of the application, the Court or
Justice may, subject to the right of either party to demand a jury, make an order
for such trial accordingly, and may direct the trial to be had at any time or place,
and in any manner in which a cause may be tried, and in the meantime may make
such order as the justice of the case requires.

9. When an action is brought to recover specific property other than land, and i
appears from the pleadings, or, if there are no pleadings, it is made to appear, by
affidavit or otherwise, to the satisfaction of the Court or a Justice, that the party from
whom recovery is sought does not dispute the title of the party seeking to recover the

property, but claims to retain it by virtue of a lien, or otherwise as security for any &

sum of money, the Court or a Justice may at any time order that the party claiming
to recover the property be at liberty to pay into Court, to abide the event of the action,
the amount of money in respect of which the lien or security is claimed, and such
further sum, if any, for interest and costs as the Court or Justice directs, and that,
upon such payment into Court being made, the property claimed shall be given up to
the party claiming it.

10. In any action in which an injunction has been or might have been claimed, the
plaintiff may, before or after judgment, apply for an injunction to restrain the
defendant or respondent from the repetition or continuance of the wrongful act or
breach of contract complained of, or from the commission of any injury or breach of
contract of a like kind relating to the same property or right, or arising out of the
same contract ; and the Court or a Justice may grant the injunction, either upon or
without terms, as may be just.

11. Every interlocutory order for an injunction shall contain an undertaking by
the party at whose instance it is granted to pay to the opposite party any damages
which such opposite party may sustain by reason of the injunction, and which the
Court or Justice thinks he ought to pay. .

An application for an order for payment of such damages shall be made by motion,
and the damages may be ordered to be assessed in any manner in which damages may
be assessed in an action.
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2. Receivers.

12. When an order is made directing a receiver to be appointed, the person to be
appointed shall, unless otherwise ordered, first give security, to be approved by the
Court or Justice and taken before the Registrar or a commissioner for affidavits, duly
to account for what he shall receive as such receiver, and to pay the same as the Court
or Justice shall direct; and the person so to be appointed shall, unless otherwise
ordered, be allowed a proper salary or allowance.

13. When a judgment or order is pronounced or made in Court by which a person
therein named is appointed to be receiver, the Court may adjourn the cause or matter
to Chambers, in order that the person named as receiver may give security as in the
last preceding Rule mentioned, and may thereupon direct such judgment or order to
be drawn up.

3. Stop Orders.

14. Any person claiming to be entitled to or to have a charge upon any moneys or
securities standing to the credit of a cause or matter in Court may apply to the Court or
a Justice for an order to prevent the paymentor transfer thereof to any person without
notice to him.

15. Notice of the application must be given to the persons interested in such parts of
the moneys or securities as are sought to be affected by the order asked for, but need
not be given to the parties to the cause or matter or any other persons, unless they are
so interested.

16. The costs of and occasioned by any such application or order shall be in the
discretion of the Court or Justice.

ORDER XXXVIIL
StavIiNG PROCEEDINGS.

1. The Court or a Justice may, at any time after the institution of any cause or
matter, direct a stay of proceedings, either as to the whole cause or matter, or as to any
proceedings therein, or as to any proceedings under a judgment or order given or made
therein.

2. An application to stay proceedings on the ground that there is no réasonable or
probable cause of action or suit, or that the action or suit or proceeding is vexatious and
oppressive, or is an abuse of the procedure of the Court, may be made at any time, and
whether the plaintiff does or does not admit the allegations of fact, if any, on which the
application is founded.

3. The Court or a Justice may stay the proceedings in any cause or matter im-
properly instituted in the name of any person by a next friend.

4. When at the trial of a cause before a Justice with a jury a juror is withdrawn
with the consent of the parties, the withdrawal shall have the effect of an order by
consent for the staying of all proceedings in the cause or matter, except so far as the
Court at the time of the withdrawal, and with the consent of the parties, otherwise
orders.

5. When an action is discontinued or dismissed for want of prosecution, or judgment
of nonsuit is entered, if, before payment of the costs, a subsequent action is brought for
the same, or substantially the same, cause of action, the Court or a Justice may order
that proceedings in the subsequent action shall be stayed until such costs have been
paid.

ORDER XXXIX.
CONSOLIDATION.

1. Causes or matters in the Court may be consolidated by order of the Court or
a Justice if it appears that substantially the same question is involved in all the causes
or matters, or that the decision in one cause or matter will determine the others. The
application may be made by any person who is a party to two or more of the causes or
martters.
)
ORDER XL.
CHAMBERS.
1. Jurisdiction in Chambers.
1. The following matters may be heard and determined by a Justice in_Chambers,
that is to say : —
(1) Any application which by any Act or by Rules of Court is authorized to be
made to a Justice, and is not specifically required to be made to_a Justice
in Court ;
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(2) Applications for payment or transfer to any person of any money or securities
standing to the credit of any cause or matter where there has been a
judgment or order declaring the rights of the applicant, or where the title
of the applicant depends only upon proof of the identity, or of the birth,
marriage, or death, of particular persons ;

(3) Applications for payment or transfer to any person of any money or securities
standing to the credit of a cause or matter, when the nominal amount or
value of either the money or the securities proposed to be dealt with does
not exceed £500, exclusive of interest ;

(4) Applications for payment to any person of the interest or dividends on any
money or securities standing to the credit of a cause or matter, whether
to a separate account or otherwise:;

(5) Applications relating to the investment or disposition of money or securities’

in Court ;

(6) Applications for orders on the further consideration of any cause or matter,
when the order to be made is for the distribution of any fund or property ;

(7) Applications in a cause or matter for or relating to the sale of property by
auction or private contract, and as to the manner in which the sale is to
be conducted, and for payment into Court and investment of the purchase
money ;

(8) Applications for directions as to the management of any property under the
control of the Court .

2. Procedure in General.

2. Every application made to a Justice in Chambers shall, except as hereinafter
mentioned, be made by summons, signed by a Justice or the Registrar or other proper
officer, and sealed with the office seal. The summons must be served on the opposite
party. .

3. Every application for payment or transfer of money or securities out of Court
made ex parte shall be made by summons.

Applications to
be made by
summons unlces
ex parte,

Certain ez

parte
applications to

4. Other ex parte applications in a pending cause or matter, and applications for ye b

orders nisi, may be made without summons. But the Justice may, upon any applica-
tion made ex parte, require a summons to be taken out, or a memorandum of the order
asked for to be filed. )

5. Every summons shall be served two clear days before the return day thereof,
unless the Court or a Justice allows a shorter period of service.

Provided that a summons for time only may be served on the day previous to the
return thereof, and that a summons signed by a Justice may be made returnable at any
time.

6. A summons shall not operate as a stay of proceedings unless a stay is included
therein by order of a Justice.

7. Any party making an application at Chambers in a cause or matter may include
in one and the same summons all matters upon which he then desires the order or
directions of the Justice in the cause or matter ; and upon the hearing of the summons
the Justice may make any such order, and give any such directions, relative to or
consequential on the matter of the application, as are just.

8. Any application may, if the Justice thinks fit, be adjourned from Chambers into
Court.

' Any application made in Court which might have beecn made at Chambers may be
adjourned from Court into Chambers.

ORDER XLI
CERTIORARI : MaANDAMUS : PROHIBITION : QUO WARRANTO : WRIT OF
ASSISTANCE.
1. General.

1. Applications for writs of Certiorari, Mandamus, or Prohibition, or for leave to
exhibit informations of Quo Warranto, or for relief of like nature to Mandamus or Quo
Warranto, may be made to the Court or a Justice. The application shall be, in the
first instance, for an order calling on the parties interested in resisting the application
to show cause why the writ should not be issued, or the information filed, or other
relief given, except in the case of applications by a Crown Law officer ex officio for a
writ of Certjorari or leave to file an information of Quo Warranto, in which case the
order shall, if asked, be absolute in the first instance: Provided that the Court or
Justice may in its or his discretion, in any case in which it appears necessary for the
advancement of justice, grant an order absolute in the first instance for a writ of
Certiorari, Mandamus, or Prohibition.

C.9629. D
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2. Orders to show cause shall be to show cause before a Full Court, unless the
matter appears to be one of urgency, in which case the Court or Justice may make the
order returnable before a single Justice in Court or Chambers.

3. Affidavits intended to be used on the application shall be entitled ““ In the High
Court of Australia,” without any other title.

4. The order to show cause and all subsequent proceedings shall be entitled *“ The
King against > the judicial or other authority or other person to whom the writ is
proposed to be directed, or against whom the information is proposed to be exhibited,
*“ Ex parte” the applicant. p

In the case of a writ of Certiorari, Mandamus, or Prohibition, which is proposed to
be directed to a judicial or public authority, the authority shall be described by his or
their name of office, and, in the case of justices in a court of summary jurisdiction,
they shall be described as the justices at the place where the court is held.

The applicant shall, in the case of applications for writs of Mandamus or relief of
like nature, and of applications for writs of Prohibition, be called the prosecutor, and,
in the case of applications for informations of Quo Warranto or relief of like nature,
the relator.

5. An order absolute need not be served, but the costs of service thereof may be
allowed in the discretion of the taxing officer, if the writ is not actually issued or the
information is not actually exhibited. .

6. When the order is made absolute the Court or a Justice may, except as otherwise
provided by these Rules, dispose of the costs of the proceedings either by the final
judgment or by a separate order.

2. Certiorari.

%. An order nisi for a writ of Certiorari to remove a judgment, order, or other
proceeding of an inferior Court or tribunal, or of justices, shall not be granted unless it
is made within six months after the date of the judgment, order, or other proceeding,
nor unless itis proved upon affidavit that the applicant has given six days’ notice of the
intended application to the Court, justice, or other person or persons by or before whom
tlﬁe judgment, order, or other proceeding, was made or taken, or to two of them if more
than one.

8. Any mistake or omission in any judgment, order, or other proceeding, which
is intended to be relied upon as a ground for quashing the judgment, order, or pro-
ceeding, shall be stated in the order nisi; otherwise an objection on account of the
omission or mistake shall not be allowed.

9. In the case of orders to show cause why a writ of Certiorari should not be issued
addressed to justices in a court of summary jurisdiction, service of the order on the
clerk of the court shall be sufficient.

10. A writ of Certiorari to remove a judgment or order of any Court or tribunal
shall not be issued, except on the application of a Crown Law Officer, until the appli-
cant has given security in the sum of Fifty pounds conditioned to prosecute the writ
with effect at his own cost without delay, and to pay to the party in whose favour
the judgment or order was given or made, in the event of its being confirmed, such
costs, if any, as the Court shall order him to pay.

11. When cause is shown against an order nisi for a writ of Certiorari to bring up
a judgment or order, the Court, if it directs the writ to issue, may by the same order
direct that the judgment or order shall be quashed on return without further order ; |
and in that case no security need be given as required by the last preceding Rule, and
a memorandum to that effect shall be indorsed upon the writ by the officer by whom
it is issued.

In any such case the judgment or order shall be quashed, upon being returned to
the Court, without further order.

12. When cause is not shown against an order nisi for a writ of Certiorari to bring
up a judgment or order, or when the order is absolute in the first instance, the appli-
cant shall apply to the Court or a Justice for an order to quash the judgment or order.
Such application shall be made upon notice to the parties interested in supporting
the judgment or order.

3. Mandamus.

13. An order nisi for a writ of Mandamus or for relief of a like nature, shall not be
granted except upon the application of some person whois interested in the relief sought,
and the applicant must state by his own atfidavit that the application is to be made
at his instance as prosecutor.

14. 'The Court or Justice may direct that the order mst shall be addressed to, and
served upon, any person who, in the opinion of the Court or Justice, ought to have
notice thereof ; and any person who, in the opinion of the Court or Justice, would
be affected by the issue of the peremptory writ may show cause against the order
nisi, and, if he does so, shall be liable to costs as if the order had been addressed tohim.
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15. Unless otherwise ordered by the Court or Justice, every writ of Mandamus
shall command the person to whom it is addressed to do the act in question, or show
cause why he has not done it.

But the Court or Justice may direct that the command shall be peremptory in the
first instance.

16. Unless otherwise ordered by the Court or Justice, the writ shall be returnable
within the same time after service as is allowed for appearance in the case of a writ of
summons.

17. When a writ of Mandamus is directed to one person only, the original writ must
be personally served upon him by delivering it to him.

When the writ is directed to two or more persons, it shall be personally served
upon all of them but one in the manner preseribed for personal service of writ, and
shall be served upon the remaining one by delivering the original writ to him.

18. When a writ of Mahdamus is directed to justices or to a corporation, or to public
authorities, it shall be served on so many of the justices or of the officers or members
of the corporation or public authority as are competent to do the act commanded,
unless by law some other mode of service is sufficient.

‘19. The persons to whom a writ of Mandamus is directed shall, within the time
allowed by the writ, file the writ in the Registry, together with a certificate, written
thereon or annexed thereto, and signed by them, setting forth that they have done
the act commanded by the writ, or else setting forth the reason why they have not
done so.

20. A copy of the return shall be served upon the prosecutor on the same day on
which it is filed.

21. If the return does not certify that the act commanded has been done, the same
proceedings shall be had and taken, and within the same time, as if the return were a
defence in an action in which the prosecutor was the plaintiff and the person to whom
the writ is directed was the defendant, and had pleaded the return as his defence.

22. If the questions of fact and law, if any, raised by the return are determined
in favour of the prosecutor by judgment of the Court or otherwise, the prosecutor shall
be entitled to a peremptory writ of Mandamus, commanding the persons to whom
the first writ was directed to do the act therein commanded ; and such writ shall
be awarded by the judgment, if any, or, if there is no judgment, by a separate
order.

23: When a peremptory writ is awarded in the first instance, the Court or Justice
shall, at the time of granting the writ, direct by and to whom the costs of the
proceedings shall be paid.

When a peremptory writ i3 not awarded in the first instance, and the return to the
writ, certifies that the person to whom it is addressed has done the act commanded by
the writ, an application for an order for the costs of the proceedings may be made at
any time after the return is filed, not being later than the fourth day of the Sittings of
a Full Court held next after the day on which the return is filed.

The application shall be made to the Court or Justice by whom the writ was
awarded.

24. When upon an application for a writ of Mandamus it appears that some person
other than the prosecutor claims that the person to whom it is proposed to direct the
writ shall do some act inconsistent with the act which the prosecutor claims to have
done, the person to whom the order nisi or writ is dirccted may apply to the Court
or-a Justice for an order that the last-named person be substitnted for him in all sub-
sequent proceedings up to the issue of a peremptory writ of Mandamus; and the
Court or Justice may make such order on the application as is just.

25. An application for a writ of Mandamus, or an order in the nature of a man-
damus, to a judicial tribunal to enter a minute of adjournment and hear a matter,
shall be made within two months of the date of the refusal to hear, or within such
further time as is, under special circumstances, allowed by the Court or Justice.

26. In any case in which the Court may direct the issue of a peremptory writ of
Mandamus, the command may be expressed in an order of the Court without the
issue of a writ, which order shall have the same effect as a peremptory writ of Man-
damus.

4. Prolibition.

27. The Court or Justice may in any case, instead of directing the issue of a writ
of Prohibition, direct the prosecutor to deliver to the opposite party a statement of
claim setting forth the facts upon which his claim to the writ is founded; and
thereupon the same proceedings shall be had and taken in all respects as on a state-
ment of claim in an action.

23. If judgment is given for the prosecutor, the judgment shall include a direction
that a writ of Prohibition shall issue.

D2
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29, When a writ of Prohibition has been issued, and it is afterwards made to ap-
pear to the Court or Justice that relief ought to be given against the judgment or
order by which the writ was awarded on any ground on which relief might be given

" against a judgment in an action, the Court or Justice may direct that a writ, called a

writ of Procedendo, shall be issned commanding the judicial tribunal to which the writ
of Prohibition was issued to proceed to hear or determine the matter in question or
otherwise proceed therein as if the writ of Prohibition had not been issued.

30. The Prohibition may be expressed in an order of the Court without the issue
of a writ, which order shall have the same effect as a writ of Prohibition.

5. Quo Warranto.

3L. Upon an application for an order for leave to exhibit an information of Quo
Warranto, or for relief of a like nature, the applicant must state by his own affidavit
that the application is to be made at his instance as relator.

The Court or a Justice may allow a new relator to be substituted for the original
relator, on such terms as to costs or otherwise as are just. ’

32. Every objection intended to be made to the title of the defendant or person
called on to show cause shall be stated in the order nisi, and no objection not so stated
shall be raised on the return of the order nisi, or in the information, without the leave
of the Court or Justice.

33. An information shall not, without the leave of the Court, given in open Court,
be filed until the applicant has given security in the sum of Fifty pounds conditioned
to prosecute the information with effect, and to pay to the defendant such costs, if
any, as the Court or a Justice shall order.

34. The information shall set forth the facts relied on by the relator as invalidating
the title of the defendant to the office in question in the same manner ag in a statement
of claim.

35. The information shall be in the name of the Attorney-General or the relator, as
the case may be, on behalf of His Majesty, and shall be signed by the Attorney-General
or relator.

A copy of the information shall be served upon the defendant, or, if at the return of
the order nisi he appeared by solicitor, then upon his solicitor.

36. The defendant shall plead to the information within the same time and in the
same manner as if the information were a statement of claim in an action, and there-
upon the same proceedings shall be taken in all respects as if the proceeding by infor-
mation were an action in which the relator was the plaintiff and the defendant was
the defendant.

37. If judgment is given for the Crown, the judgment shall award that the defendant
be ousted from the office usurped by him.

38. The defendant may, if he thinks fit, disclaim the office in question. Such dis-
claimer shall be signed by the defendant and attested by a commissioner for affidavits,
and shall be filed, and a copy thereof shall be served on the relator within the time
allowed for delivering a defence.

The relator shall thereupon, unless the Court or a Justice otherwise orders, he entitled
to enter judgment of ouster with costs, including the costs of the order giving leave to

- exhibit the information.

39. When proceedings by information of Quo Warranto, or for relief of a like nature,
are pending against several persons for usurpation of offices of the same nature,
and upon the same grounds of objection, the Court or a Justice may direct the pro-
ceedings to be consolidated, 4s in the case of actions, and for that purpose may make
such orders as are just.

But an order for consolidation or stay of proceedings against any defendant shall
not be made upon the application of a defendant, unless he undertakes to enter a
disclaimer in the event of judgment being given for the relator in the proceeding
which is not stayed.

6. Writ of Assistance.

40. A writ of assistance may be issued upon the order or fiat of a Justice, to be

granted upon an ex parte application.

ORDER XLIL
HaBeas CorpuUs.

1. The Court or a Justice may by order, and without the issue of a writ of Habeas
Corpus, direct the production of any person in confinement for the purpose of his ex-
amination as a witness, or for his trial, at a time and place to be named in the _order.

2. Applications for writs of Habeas Corpus, or for orders for the production of
persons in confinement for the purpose of examination or trial, may be made to the
Court or a Justice ex parte.
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The affidavits upon which the application is made shall be entitled “ In the High
Court of Australia ” without other title, except in the case of applications for orders
for the production of persons for examination as witnesses in causes or matters pending
in the Court, in which case they shall also be entitled in the cause or matter.

3. The Court or Justice may make an order absolute in the first instance for the
issue of the writ or production of the person, or may make an order calling upon the
person who would be required to obey the writ or order, if granted, to show cause why
it should not be issued or made. The order and all subsequent proceedings shall be
entitled ““ The King against ”’ the person to whom the writ or order is directed, except
in the case of orders for the production of persons as witnesses, which shall be entitled
in the cause or matter.

4. ‘Writs of Habeas Corpus, and orders for production directed to persons charged by
law with the custody of persons in lawful custody or confinement, may be served either
personally or by leaving the original with a servant or officer of the person to whom the
writ or order is directed at the place where the person in question is confined or
detained.

Other writs of Habeas Corpus must be served personally.

When a writ of Habeas Corpus is directed to more persons than one, it shall be
served in the same manner as a writ of Mandamus directed to several persons.

Together with the writ there shall be served a notice, directed to the person to whom
the writ is addressed, and pointing out the acts to be done by him in obedience to the
writ, and the consequences of making default.

5. The person to whom a writ of Habeas Corpus is directed shall, at the time and
place specified therein, make his return to the writ, which shall be indorsed upon or
attached to the writ, and shall set out all the causes of the detention of the person
named in the writ. The return shall be filed.

6. The return may be amended by leave of the Court or a Justice.

7. Upon the return of the writ the return shall be read, and a motion shall then be
made for the disposition of the person therein named, or for amending or quashing the
return. i °

8. When an order to show cause has been made, the Court or Justice may, on the
return of the order, direct the discharge or other disposition of the person in question
without the issue of a writ of Habeas Corpus, and any such order shall be as effectual
as if it had been made on the return of a writ.

ORDER XLIII.
CoMMITTAL FOR CoNTEMPT OF COURT.

1. When a person is alleged to be guilty of contempt of Court, committed in the
face of the Court, or in the hearing of the Court, the Court may, by verbal order, direct
him to be arrested and brought before it forthwith, or the presiding Justice may issue
a warrant under his hand for the arrest of the accused person.

When the accused person is brought before the Court, the Court shall cause him to
be informed orally of the nature of the contempt with which he is charged, and shall
require him to make his defence to the charge, and shall after hearing him proceed,
either forthwith or after adjournment, to determine the matter of the charge, and shall
make such order for the punishment or discharge of the accused person as is just.

The accused person shall be detained in custody until the charge is disposed of,
unless the Court allows him to be discharged on bail.

2. In cases other than those in the last preceding Rule mentioned, application for
punishment for contempt of Court shall be made by motion, upon notice to the accused
person, for an order that he be committed to prison for his contempt.

3. The notice of motion shall specify the nature of the contempt of which the
accused person i3 alleged to be guilty.

It shall be entitled in the cause or matter, if any, with reference to which the con-
tempt is alleged to have been committed, or, if it is not alleged to have been committed
with reference to any particular cause or matter, shall be entitled “ The King against
the accused person, naming him.

4. The notice of motion shall be served personally unless the Court or Justice
otherwise orders.

5. When a notice of motion for the committal of a person for contempt has been
filed, if it is made to appear to a Justice that the accused person is likely to abscond or
otherwise withdraw himself from the jurisdiction of the Court, the Justice may by
warrant under his hand direct that the accused person shall be arrested and detained in
custody until he gives security in such sum as the Justice directs to appear in person
and answer the charge and submit to the judgment of the Court.

The warrant shall be directed to the Marshal.

6. On the hearing of the motion the Court may order the accused person to answer
on oath, within four days, interrogatories to be exhibited to him touching his contempt.

The answer to the interrogatories shall be made by affidavit.
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7. When the accused person is ordered to answer interrogatories, the hearing of
;cillledmotion shall be adjourned for a sufficient time to allow the answer to be made and

ed.

8. Upon the hearing,of the motion the Court may impose a fine instead of ordering
the accused person to be committed to prison, or may impose a fine in addition to
ordering his committal ; and, when it imposes a fine, may order that he be imprisoned,
or further imprisoned, until the fine is paid.

9. When the accused person is ordered to be committed to prison, the order of
committal shall specify the prison to which he is to be committed.

10. The Court may order the discharge of a person committed to prison for contempt
notyvitéxstanding that the time for which he was ordered to be committed has not
expired.

11. The costs of an application for committal shall be in the discretion of the Court,.
whether an order for committal is made or not.

' ORDER XLIV.

THE MARSHAL AND OTHER OFFICERS CHARGED WITH SERVICE AND
ExzrcuTioNn or ProcEss.

1. The Marshal, and every other officer charged with the execution of process, shall
return the process into Court if required by the party by whom it is sued out.

2. The return shall be made by filing the original process in the Registry, with a
certificate indorsed thereon or annexed thereto, and signed by the Marshal or his.
deputy, or such other officer as aforesaid, and setting forth what has been done under
the process.

3. When a writ of summons or other process is delivered to the Marshal or other
officer specially appointed in that behalf for service upon any person, and the Marshal
or officer is unable to find the person to be served, he shall, if so required by the party
by whom the process was delivered to him, return the process into Court in the same
manner as in the case of process of execution, with a certificate setting forth the inability.

4. No order shall issue for the return of any writ, or to bring in the body of a person
ordered to be attached or committed; but a notice to the Marshal by the solicitor
of the party at whose suit the writ was issued, or the order for attachment or committal
was obtained, or by the party himself if he sues or appears in person, requiring the
Marshal to return the writ or to make his report or to bring in the bedy within a
specified time, shall, if not complied with, entitle the party to apply for an order for
the attachment of the Marshal.

The time specified in the notice shall not be less than eight days.

Any such notice may be given in vacation as well as at any other time.

5. The Marshal or his deputy shall attend all sittings of a Full Court, and all sittings:
of the Court for the trial of causes, and of any Justice of the Court when sitting in
Court on any occasion when he is required by the Justice or Court to do so.

6. Whenever, by reason of distance or any other sufficient cause, the Marshal or
his deputy cannot conveniently execute any instrument in person, he shall employ
some fit person as his officer to execute it.

ORDER XLV.
TiME.

1. When any limited time less than six days from or after any date or event is-
appointed or allowed for doing any act or taking any proceeding, Sundays and Court
holidays shall not be reckoned in the computation of the time.

2. When the time for doing any act or taking any proceeding expires on a Sunday
or Court holiday, and by reason thereof the act or proceeding cannot be done or taken
on that day, the act or proceeding shall, so far as regards the time of doing or taking
it, be held to be duly done or taken if done or taken on the next day which is not 2
Sunday or Court holiday.

3. Pleadings shall not be delivered or amended in vacation unless directed by the-
Court or a Justice.

4, The time of the vacations shall not be reckoned in the computation of the times.
appointed or allowed by these Rules for filing, amending, or delivering any pleading,
unless so directed by the Court or a Justice.

5. The day on which an order for security for costs is served, and the time thente-
forward until and including the day on which the security is given, shall not be reckoned
in the computation of the time allowed for pleading, answering interrogatories, or
taking any other proceeding in the cause. .

6. The Court or a Justice may enlarge or abridge the time for doing any act or
teking any proceeding allowed or limited by these Rules, or allowed or limited for the
like purpose by any order of the Court or a Justice, whether so allowed by way of
enlargement or otherwise, upon such terms, if any, as the justice of the case requires ;
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and any such enlargement may be ordered although the application for the same is not
made tntil after the expiration of the time originally allowed or limited.

7. Service of pleadings, notices, summonses, orders, rules, and other proceedings,
-shall be effected before four o’clock in the afternoon, except on Saturdays, when it shall
be effected before twelve o’clock noon. Service effected after four o’clock in the after-
mnoon on any week day except Saturday shall, for the purpose of computing any period
of time subsequent to the service, be deemed to have been effected on the following
«day. Service effected after twelve o’clock noon on Saturday shall for the like purpose
be deemed to have been effected on the following Monday.

8. When no proceeding has been taken in a cause for one whole year from the
time when the last proceeding was taken, any party who desires to proceed shall,
before taking any step in the cause, give a month’s notice to every other party of his
intention to proceed. When six years have elapsed from the time when the last
proceeding was taken, no fresh proceeding shall be taken without the order of the Court
or a Justice, which may be made either ex parte or upon notice. A summons on which
no order has been made shall not be deemed a proceeding within this Rule ; but notice
of trial, although avoided by non-entry or countermanded, shall be deemed such a
proceeding. :

ORDER XLVI.
CosTts.

1. Subject to the provisions of these Rules, the costs of and incident to all pro-
ceedings in the Court shall be in the discretion of the Court or a Justice: Provided
that, when any cause or issue is tried with a jury, the costs shall follow the event,
anless the Justice by whom the cause or issue is tried, or the Court, for good cause
otherwise orders.

- 2, When several issues, whether of fact or law, are raised in a cause, the costs of
the several issues respectively, both of law and fact, shall, unless otherwise ordered,
follow the event. ’

3. When a cause is removed from an inferior Court which had jurisdiction in the
cause, the costs in the Court below shall be costs in the cause.

4. When a solicitor acts as the guardian ad litem of an infant, oris appointed to
be guardian ad litem of a person of unsound mind, in any cause or matter, the Court
or a Justice may direct that the costs to be incurred in the performance of the duties
of such office shall be borne and paid either by the parties to the cause or matter, or
some of them, or out of any fund in Court in which the infant or person of unsound mind
s interested, and may give directions for the repayment or alowance of such costs as
the justice and circumstances of the case require.

5. The costs occasioned by an unsuccessful claim or unsuccessful resistance to any
«claim to any property shall not be paid out of the estate unless the Court or a Justice
80 orders.

6. When some of the persons entitled to a distributive share of a fund are ascer-
tained, and difficulty or delay has occurred or is likely to occur in ascertaining the
persons entitled to the other shares, the Court or a Justice may order or allow im-
mediate payment of their shares to the persons ascertained without reserving any
part of those shares to answer the subsequent costs of ascertaining the persons
entitled to the other shares; and in any such case such orders may be made for the
ascertainment and payment of the costs incurred down to and including such payment
as the Court or Justice thinks just.

7. When in any cause or matter any sum of money is ordered to be paid by one
party to another, whether for debt, damages, or costs, and in the same cause or matter
the party to whom the sum is to be paid is ordered to pay any sum, whether for debt,
damages, or costs, to the party by whom the first-mentioned sum is to be paid, one of
the sums shall be set-off against the other without any order for that purpose, and
the balance, if any, shall be payable by the party by whom the larger sum is ordered
to be paid, and to the other party.

8. Money recovered by one party against another party in any cause or matter
shall not be set-off against money recovered by the latter party against the former in
.another cause or matter, except subject to the liens of their respective solicitors
wupon the sum so recovered, but may be set-off subject to such liens.

9. TUnless the Court or a Justice otherwise orders, the costs of a motion or application
.n a cause shall be deemed to be part oi the costs of the cause of the party in whose
favour the motion or application is determined, unless the motion or application is
unopposed, in which case the costs of both parties shall be deemed to be part of their
costs of the cause, unless the Court or a Justice otherwise orders.

10. When a motion or application or other proceeding is ordered to stand over, to
%he trial, and no order is made at the trial as to the costs of the motion, application, or
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proceeding, the costs of both parties of such motion, application, or proceeding shall
be deemed to be part of their costs of the cause.

11. When the costs of any motion or application or other proceeding in a cause
or matter are reserved by the Court or Justice, no costs of such motion, application,
or proceeding shall be allowed to either party without the order of the Court or
Justice.

12. When for any reason the further prosecution of any cause or matter becomes
unnecessary except for the purpose of determining by whom the costs of the cause or
matter should be paid, any party may apply to the Court or a Justice to determine
that question, and thereupon the Court or Justice may make such order as is just.

13. When a party takes proceedings of an unnecessarily expensive character, the
Court may order the costs incurred by the proceedings, so far as they are in excess of
the costs which would have been incurred by proceedings of a less expensive character,
to be borne and paid by the party by whom the proceedings are taken, although he is
otherwise entitled to the costs of the cduse or matter.

ORDER XLVIIL
SERVICBE.

1. When any document is required to be served personally, service shall, unless
otherwise provided by Rules of Court, be effected by delivering to the person to be
served a copy of the document to be served, and, if that document is not the original
document, at the same time showing him the original if he so requires, or by delivering
to him an office copy of the document to be served.

2. In any case in which personal service of any document is required by these
Rules or otherwise, if it is made to appear to the Court or a Justice that prompt
personal service cannot be effected, the Court or Justice may make such order for
substituted or other service, or for the substitution of notice for service, by letter,
public advertisement, or otherwise, as is just.

Service so effected in accordance with any such order shall have the same operation
as personal service.

3. When it is intended to enforce obedience to a judgment or order by process of
attachment, the judgment or order must be served personally upon the person against
whom the process is to be sought.

Except as aforesaid, personal service of a judgment or order shall not be necessary,
nor need the original be shown unless required by the party served.

4. Any document of which personal service is not preseribed by an Act or by these
Rules, shall be sufficiently served if left within the prescribed hours, if any, at the
address for service of the person to be served as defined by these Rules with any person
resident at or belonging to that place. :

5. Notices sent from any office of the Court may be sent by post; and the time at
which the notice so posted would be delivered in the ordinary course of post shall be
considered as the time of service thereof, and the posting thereof shall be a sufficient
sarvice.

6. When no appearance has been entered for a party, or when a party or his
solicitor, as the case may be, has omitted to give an address for service as required by
these Rules, all documents in respect of which personal service is not prescribed by
an Act or by these Rules may be served by filing them in the Registry.

Any document so filed shall be stuck up in the Registry, and shall remain so stuck
up for fourteen days. )

7. When a party after having sued or appeared in person has given noticein writing to
the opposite party or his solicitor, through a solicitor, that that solicitor is authorized
to act in the cause or matter on his behalf, all documents which ought to be delivered
to or served upon the party on whose behalf the notice is given shall thereafter be
delivered to or served upon that solicitor at the address given in the notice.

8. No instrument, except a warrant to arrest property in an action in rem, shall be
served on a Sunday, Good Friday, or Christmas Day.

9. Affidavits of service shall state the time when, the place where, the person by
whom, and the manner in which, the service was effected.

ORDER XLVIII.
SITTINGS AND VACATIONXS.

1. Sittings of a Full Court shall be held in each year on days to be appointed for
that year by Rule of Court, and on such other days as are specially appointed by
Rule of Court.

Any act or proceeding which by any Act or practice is required to be done or taken
in-or with reference to terms shall be done or taken in or with reference to the
sittings of a Full Court annually appointed as aforesaid.
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2. Sittings of the Court before single Justices shall, if there is any business to be
transacted, be held at such places and on such days as are appointed by Rule of
Court, and on such other days as a Justice thinks fit to sit in Court.

3. There shall be two vacations in each year, the winter vacation of four weeks,
beginning on a day in June to be annually appointed by Rules of Court, and the
summer vacation of eight weeks, beginning on a day in December to be annually
appointed in like manner.

4. The following days shall beobserved as holidays of the Court, that is tosay :—
New Year’s Day, Good Friday, Easter Eve, Easter Monday, Easter Tuesday,
Christmas Day, the three days following Christmas Day, the Birthday of the Sovereign,
the Birthday of the Heir Apparent, and such other days as are appointed by Rules of
Court.

5. The several offices of the Court shall be open on every day in the year except
Sundays and Court holidays, and shall be open from nine o’clock in the forenoon until
four o’clock in the afternoon, except in the vacations, when they shall be open from
nine o’clock in the forenoon until one o’clock in the afternoon, and except on Saturdays
when they shall close at twelve o’clock noon.

ORDER XLIX.

GENERAL PrOVISIONS,
1. Seals: Process: Office Copies.

1. The Great Seal of the Court shall be affixed to all Commissions issued by authority
of the Court or a Justice, whether under the authority of an Act or of Rules of Court,
to all exemplifications of proceedings in the Court, to all writs of Certiorari, Mandamus,

. Prohibition, and Habeas Corpus, and writs of inquiry, and to all documents issued
from the Court for use beyond the Commonwealth, not being writs or other documents
for service on a party to a cause, and to such other documents as the Court or a
Justice in any case directs.

2. At every Registry there shall be kept a Seal, called the Office Seal, which shall
bear the words ** High Court of Australia,” and also the word “ Registry,” prefixed
by the word “ Principal ” in the case of the Principal Registry, and by the name of
the place at which the Registry is situated in the case of a District Registry.
The Office Seal shall be affixed to all writs, process, judgments, and orders, and to
all other documents which are authorized to be sealed, except as provided by the Jast
preceding Rule.

3. Any person desiring to sue out any writ, process, or commission, authorized by
an Act or by Rules of Court may prepare it, and present it to a Registrar for issue,
and, if it appears that the document is in proper form, and that the person presenting
it i3 entitled to sue it out, the Registrar or his clerk shall sign it and seal it with the
proper seal, and it shall thereupon be deemed to be issued.

4. Any person entitled to have a copy of any record of the Court, or of any docu-
ment filed in a Registry, may apply to the Registrar for an office copy thereof, and the
Registrar shall thereupon cause a copy of the record or document to be made and
examined, and to be marked with the words ** Office Copy,” and sealed with the Office
Seal. Every such copy shall be deemed to be a certified copy within the meaning of
any law relating to certified copies.

2, General.

5. Non-compliance with any Rule of Court, or with any rule of practice for the
time being in force, shall not render any proceedings void unless the Court or a Justice
s0 directs ; but the proceedings may be set aside either wholly or in part as irregular,
or amended, or otherwise dealt with in such manner and upon such terms as the Court
or Justice thinks fit.

6. An application to set aside any proceeding for irregularity shall not be allowed
unless it is made within a reasonable time, orif the party applying has taken any
fresh step after knowledge of the irregularity.

7. When a party desires to take any step in a cause or matter, and the manner or
form of procedure is not prescribed by Rules of Court or by the practice of the Court,
the party may apply to a Justice for directions, and any step taken in accordance
with the directions given by the Justice shall be deemed to be regular and sufficient.

8. Whenever by Rules of Court any act is required to be done by, or to, or with
reference to a party, then in the case of a party who sues or appears by solicitor,
the act shall be done by, or to, or with reference to, his solicitor, unless it is expressly
provided that it shall be done by, or to, or with reference to, the party in person.

9. The Forms in the Appendix to these Rules shall be used for the purposes to
which they are respectively applicable, with such variations as circumstances require.
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PART II.—APPELLATE JURISDICTION.

APPEAL RULES.

SECTION I.*
AprpPEALS FROM JUSTICES OF THE HicH COURT aND NEW TRIALs,
1. Appeals. .

1. Appeals to a Full Court from judgments of Justices of the High Court, whether
in Court or Chambers, shall be by way of rehearing.

2. Appeals shall be instituted by notice of appeal, which shall be served and filed
a3 hereinafter provided ; and no petition, case, or other formal proceeding other than
the notice of appeal shall be necessary. The appellant may by the notice of appeal
appeal from the whole or any part of the judgment appealed from, and the notice of
appeal shall state whether the whole or part only of the judgment is complained of,
and in the latter case shall specify the part complained of.

3. The notice of appeal shall be served upon all parties directly affected by the-
appeal, and it shall not be necessary to serve parties not so affected ; but the Full
Court may direct notice of appeal to be served on all or any parties. to the cause or
matter, or upon any person not a party, and in the meantime may postpone or adjourn
the hearing of the appeal upon such terms as are just, and may give such judg-
ment and make such order as might have been given or made if the persons served
with such notice had been originally parties. The notice of appeal may be amended
at any time as the Full Court thinks fit.

4. The notice of appeal must be served within the times following, respectively,
that is to say :— .

(1) If the appeal is from a final judgment, within twenty-one days from the date
of the judgment ;

(2) In any other case within ten days from the date of the judgment or order;
or, .

(3) In either case within such extended times as the Court or a Justice allows.

The said periods shall be reckoned from the date when the judgment or order was
pronounced, or, in the case of the refusal of an application, from the date of the
refusal. .

The times of the vacations shall be reckoned in the computations of the said periods..

In this Rule the term * final judgment” includes any judgment, decree, order, or

‘sentence, by which the rights of the parties are finally concluded with respect to the

matters in question in the cause or matter, or any of them, not being a decision
upon a mere matter of procedure. .

5. The appellant shall, within the time prescribed by the last preceding Rule for
serving the notice of appeal, file a copy of the notice in the Registry of the High Court
in which the case is pending. And upon such service and filing -the appeal shall be
deemed to be duly instituted.

6. When an ex parte application has been refused by a single Justice, the applica-
tion may be renewed ex parte by way of appeal to a Full Court.

The application may be made at any sitting of a Full Court held [within four days
if the application was made at the Principal Seat of the Court, and in any other case]t
within fourteen days, from the date of the refusal, or, if a Full Court is not sitting on
the last of those days, at any time not later than the first day of the next sitting of
a Full Court, or within such extended time as the Court allows.

7. Notice of appeal from a final judgment shall be for the first sitting of a Full
Court held after the expiration of twenty-one days from the institution of the appeal,
unless the respondent consents to take shorter notice. In other cases the notice of
appeal shall be for the first sitting of a Full Court held after the expiration of twenty-
one days from the institution of the appeal, unless the respondent consents to take
shorter notice.

8. Every appeal, not being an application by way of renewal of an ex parfe applica-
tion which has been refused, shall, unless the Court otherwise directs, be set down for
hearing ten days at least before the day for which the notice is given.

9. The Full Court shall have all the powers and duties as to amendment and other-
wise of the Court or Justice appealed from, and shall have full discretionary power to
receive further evidence upon questions of fact, which evidence may be taken either by
oral examination in Court, by affidavit, or by deposition taken before an examiner or
commissioner. Such further evidence may be given without special leave except upon
appeals from final judgments, and, in any case, as to matters which have occurred after
the date of the decision from which the appeal is brought.

* Amended by Rules of Court of 12th October, 19973.
+ Words in brackets omitted by Rules of Court of 12th Qctober, 1803.
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Upon an appeal from a judgment after the trial or hearing of a cause or matter
upon’ the merits, such further evidence, save as to matters subsequent as aforesaid,
shall not be admitted except on special grounds.

10. The Court, upon the hearing of an appeal, shall have power to draw inferences
of fact, not inconsistent with the findings of the jury, if any, and to give any judg-
ment and make any order which ought to have been given or made in the first in-
stance, and to make such further or other order as the case requires.

The powers aforesaid may be exercised by the Court notwithstanding that the
motice of appeal is that part only of the decision may be reversed or varied, and such
powers may be exercised in favour of all or any of the respondents or parties, although
such respondents or parties have not appealed from or complained of the decision.

* The Court shall have power to make such crder as to the whole or any part of the
-costs of appeal as is just.

11. It shall not be necessary for a respondent to give notice of cross appeal, but
if & respondent intends upon the hearing of an appeal to contend that the decision
appealed from should be varied, he shall within the time prescribed by the next fol-
dowing Rule, or such time as is allowed by special order of the Court or a Justice in
-any case, give notice of his intention to such of the parties as may be affected by such
«contention. The omission to give such notice shall not diminish the powers of the
Court when hearing the appeal, but may, in the discretion of the Court, be ground for
:an adjournment of the appeal or for a special order a3 to costs.

12. Subject to any special order which is made in any case, notice by a respondent
under the last preceding Rule shall be given ten clear days before the day for which
the notice of appeal is given.

13. * When the appeal is from a decision pronounced in a cause or matter pending in
a District Registry, the District Registrar shall transmit to the Principal Registrar
.all such documents as may be necessary for the hearing of the appeal. After the appeal
has been disposed of, they shall be returned to the District Registry.

14. Four days at least before the day for which the notice of appeal is given, the
appellant shall leave at the Chambers of each of the Justices who are to sit on the
hearing of the appeal a copy of the Justice’s notes taken in the Court below, including
the notes of evidence, if any, and also a copy of the pleadings, if any, and such docu-
ments as may be necessary for the purposes of the appeal. The cost of copies of
unnecessary documents will not be allowed.

15. When the evidence has not been already printed, the Court or a Justice may
sorder the whole or any part thereof to be printed for the purposes of the appeal. Any
party printing evidence for the purpose of an appeal without such order shall bear
the costs thereof unless the Full Court otherwise orders.

. 16. An interlocutory order or rule from which there has been no appeal shall not
operate to prevent the Court, upon hearing an appeal, from giving such decision upon
tthe appeal as is just.

17. When on an appeal from the refusal of an ex parte application the Court is of
copinion that a rule nisi or order nisi should have been granted, the Court may
grant a rule or order nisi returnable either before a Full Court or before a Court
constituted by a single Justice.

2. New Trials.

18. Except as by Rules of Court is otherwise specially provided, every application
for a new trial or to set aside a verdict, finding, or judgment, in a cause or matter
where there has been a trial by a Justice of the High Court without a jury, shall be
made by appeal to a Full Court.

19. Every application for a new trial or to set aside a verdict, finding, or judgment,
4n a cause or matter in which a verdict has been found by a jury, shall be made toa
Full Court by motion upon notice. No rule nisi or order to show cause or other formal
proceeding other than the notice of motion shall be made or taken. The notice shall
state the grounds of the application, and whether all or part only of the verdict, finding,
or judgment, is complained of.

20. The notice may be amended at any time by leave of the Court or a Justice,
-upon such terms as the Court or Justice thinks just.

21. The notice of motion must be served upon the party in whose favour the
judgment was given within twenty-one days from the conclusion of the trial or the
«date of the pronouncing of the judgment upon further consideration, as the case may
be ; or within such extended time as the Court or a Justice allows.

The time of the vacations shall be reckoned in the computation of the period afore-
Ssaid.

22. Except as aforesaid, all the provisions of the foregoing Rules of this section
relating to appeals shall apply to applications for new trials or to set aside verdicts,
findings, or judgments, in causes or matters in which a verdict has been found by & jury.

* Amended by Rules of Court of 12th October, 1903.
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23. Upon the hearing of an application for a new trial or to set aside the verdict
or finding of a jury, the Court may, if satisfied that it has before it all the materials
necessary for finally determining the questions in dispute, or any of them, or for
awarding any relief sought, give judgment accordingly, and may for that purpose
draw any inference of fact not inconsistent with the findings of the jury, if any; or
may, if it is of opinion that it has not sufficient materials before it to enable it to give
judgment, direct the motion to stand over for further consideration, and may direct
such issues or questions to be tried or determined .and such accounts and inquiries to
be taken and made as it thinks fit.

3. General Provisions.

24, If, upon the hearing of an appeal or application for a new trial or to set aside
a verdict or finding of a jury, a question arises as to the ruling or direction of the
Justice to a jury, the Court shall have regard to the Justice’s notes, and to such other
evidence or materials as the Court deems expedient.

235. An appeal or motion for a new trial or to set aside a verdict, finding, or judg-
ment, shall not operate as a stay of proceedings unless the Court or a Justice so orders.
Any such order may be made as to.the whole or any part of the proceedings in the
cause or matter, and may be made upon such terms as the Court or Justice granting
the stay thinks fit.

No intermediate act or proceeding shall be invalidated except so far as the Full
Court directs.

26. When the reasons for the decision of the Justice whose decision is appealed
from have been given in writing, or are recorded in writing, a copy thereof shall be
included with the documents transmitted to the Principal Registry and shall be left
at the Justices’ Chambers. .

27. The hearing of an appeal, or of a motion for a new trial or to set aside a verdict
or finding of a jury, may be expedited by order of the Court or a Justice.

SECTION IL.*

APPEALS FROM JUDGES OF THE SUPREME COURTS OF THE STATES IN THE EXERCISE OF
FEDERAL JURISDICTION : NEW TRIALS.

1. All the provisions of section I. of these Rules shall apply to appeals to the High
Court from judgments of Judges of the Supreme Courts of the States sitting as Judges
of first instance In the exercise of federal jurisdiction, and to applications for new trials,
or toset aside a verdict, finding, or judgment, in a cause or matter in which there has
been a trial by any such Judge with a jury in the exercise of federal jurisdiction ;
‘subject nevertheless to the modifications set forth in the two following Rules.

2. *A copy of the notice of appeal, or notice of motion for a new trial, or to set
aside the verdict, finding, or judgment, shall be filed in the Supreme Court, and a copy
shali also be filed in the Registry of the High Court to which the proceedings would
have been transmitted if the cause had been removed by the defendant into the High
Court ; and the appeal shall not be decmed to be duly instituted until these copies
have been filed.

3. * The proper officer of the Supreme Court shall deliver to the Registrar of the
last-mentioned Registry of the High Court such documents as are necessary for the
hearing of the appeal ; and the Registrar, if he is not the Principal Registrar, shall
transmit them to the Principal Registrar.

After the appeal or motion has been disposed of, the documents shall be returned
to the proper officer of the Supreme Court, direct or through the District Registry as
the case may require.

SECTION III

AppPEALS FROM DEcisioNs oF INFErIOR COURTS IN THE EXERCISE OF
FEDERAL JURISDICTION.

1. Appeals to the High Court from decisions of inferior Courts of a State in the
exercise of federal jurisdiction shall be entered for hearing in the High Court within
such times as like appeals to the Supreme Court of the State are required to be
entered.

2. The entry shall be made at the Regisiry at which notices of appeal from
decisions of Judges of the Supreme Court of the State in the exercise of federal
jurisdiction are required to be filed, and shall be entered in accordance with the
practice of the Supreme Court of the State relating to like appeals.

* Amended by Rules of Court of 12th October, 1803,
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SECTION IV.*
APPEALS FROM SUPREME COURTS OF THE STATES.

1. Appeals to the High Court from judgments of the Supreme Court of any State,
or any other Court of any State from which at the establishment of the Commonwealth
an appeal lay to the Queen in Council, shall be instituted by notice of appeal, which
shall be served and filed as hereinafter provided, and by giving the prescribed security ;
and no petition, case, or other formal proceeding other than the notice of appeal and
security shall be necessary. The appellant may, by the notice of appeal, appeal from
the whole or any part of the judgment appealed from, and the notice of appeal shall
state whether the whole or part only of the judgment is complained of, and in the
latter case shall specify the part complained of.

2. Leave or special leave to appeal to the High Court from any such judgment
where leave or special leave is required may be given by the High Court upon motion
ex parte, and on such conditions, if any, as the Court thinks fit. On the hearing of the
motion, such evidence shall be given on affidavit as the High Court requires. An
order for leave or special leave to appeal may be rescinded on the motion of any
respondent.

. 3. The notice of appeal shall be served upon all parties directly affected by the
appeal, and it shall not be necessary to serve parties not so affected ; but the High
Court may direct notice of the appeal to be served on all or any parties to the cause or
matter, or upon any person not a party, and in the meantime may postpone or adjourn
the hearing of the appeal upon such terms as are just, and may give such judgment and
make such order as might have been given or made if the persons served with such
notice had been originally parties. Any notice of appeal may be amended at any
time as the High Court thinks fit.

4. The notice of appeal must be served within the times following, respectively,
that is to say :— - -

(1) If the appeal is of right, within twenty-one days from the date of the
judgment appealed from ;

(2) If the appeal is by leave of the High Court, within twenty-one days from
the date of the order giving leave to appeal ;

(3) In either case, if the appeal is from a judgment given or made before
the commencement of the Judiciary Act 1903, within such extended time

) as the Court or a Justice allows.

‘The said respective periods shall be reckoned in the first case from the date when
the judgment was pronounced, and in the second case, from the date when the order
giving leave to appeal was made.

5. Affidavits intended to be used upon motions for leave to appeal, and orders
giving leave to appeal, shall be entitled * In the High Court of Australia,” and in the
matter of the cause, which shall be described as pending in the Court from which the
appeal is proposed to be brought.

6. Notice of appeal and all subsequent proceedings on appeals shall be entitled
“In the High Court of Australia,” “ On appeal from ” the Court from which the
appeal is brought, naming it ; and shall also be entitled as between the party appellant
and the party respondent.

7. The appellant shall, within the time prescribed for serving the notice of appeal,
file a copy of the notice of appeal in the Court from which the appeal is brought.

8. When the appeal is brought by leave of the High Court, the notice of appeal
shall state that it is so brought. A copy of the order giving leave to appeal shall be
served with the notice of appeal, and a copy shall also be filed with the notice in the
Court from which the appeal is brought.

9. When notice of appeal is given without the leave of the High Court in a case in
which an appeal cannot be brought as of right, the Court from which the appeal is
proposed to be brought, or a Judge thereof, may set aside the notice.

10. Within three months after the service of notice of appeal, or such other time
as is prescribed by an order giving leave to appeal, the appellant shall give the
prescribed security for the costs of the appeal.

Such security shall be given in the Court from which the appeal is brought.

If the security is not given within the prescribed time, the appeal shall be deemed

to be abandoned.

As soon as it is given, the appeal shall be deemed to be duly instituted.

11. *Tf the security is given within the prescribed time, the proper officer of the
Court from which the appeal is brought shall forthwith transmit to the Registrar of
the Registry of the High Court to which the proceedings would have been transmitted
if the cause or matter were a cause removable into the High Court, and had been so

* Amended by Rules of Court of 12th October, 1903.
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removed, a certified copy of all such documents as are required for the hearing of the
appeal ; and that Registrar, if he is not the Principal Registrar, shall transmit
them to the Principal Registrar.

A statement of the reasons of the Court for the decision shall be included in the
documents so transmitted.

12. *The appeal shall be set down by the appellant for hearing at the first sitting
of the High Court for hearing appeals appointed to be held after the expiration of two
months from the due institution of the appeal, unless the respondent consents to its
being set down for an earlier sitting.

If it is not so set down, any respondent may apply to the High Court upon motion
for an order dismissing the appeal for want of prosecution.

13. It shall not be necessary for a respondent to give notice of motion by way of
cross appeal, but if a respondent intends upon the hearing of an appeal to contend
that the decision appealed from should be varied, he shall within the time prescribed
by the next following Rule, or such time as is allowed by special order of a Full Court
in any case, give notice of his intention to such of the parties as may be affected by
the contention. The omission to give such notice shall not diminish the powers
of the High Court when lhearing the appeal ; but may, in the discretion of the Court,
be ground for an adjournment of the appeal or for a special order as to costs.

14. Subject to any special order made in any case, notice by a respondent under
the last preceding Rule shall be given one month before the day for which the appeal
is set down for hearing.

15. Ten days at least before the day for which the appeal is set down for hearing,
the appellant shall leave at the Chambers of eacli of the Justices who are to sit on the
hearing of the appeal, a copy of the documents transmitted to the Principal Registrar.

16. When the evidence has not been printed in the Court below, the High Court
or a Justice may order the whole or any part thereof to be printed for the purposes
of the appeal. Any party printing evidence for the purpose of an appeal without
such order shall bear the costs thereof, unless the Court otherwise orders.

17. An interlocutory judgmeunt or order from which there has been no appeal
shall not operate to prevent the Court, upon hearing an appeal, from giving such
decision upon the appeal as is just.

18. If, upon the hearing of an appeal, a question arises as to the ruling or direction
of a Judge t6 a jury, the Court shall have regard to the verified notes or other
evidence, and to such other materials as the Court deems expedient.

19. When an appeal has been duly instituted, the execution of the judgment
appealed from shall be stayed until the party desiring to prosecute it has given
sufficient security, to the satisfaction of the Court from which the appeal is brought,
to abide the decision of the High Court upon the hearing of the appeal.

APPENDIX.

FORMS OF PROCEEDINGS.

No. l.—General Form of Writ of Summons.
In the High Court of Australia.

Between A.B. [an infant, by G.H., his next friend], Plaintiff.

and

C.D. and E.F., Defendants.

Epwarp THE SEVENTH, by the Grace of God, of the United Kingdom of Great
Britain and Ireland and of the British Dominions beyond the Seas, King, Defender of
the Faith :

To C.D. of and E.F. of :

WE command you that within days after the service of this writ on

you inclusive of the day of such service, you do cause an appearance to be entered

* Amended by Rules of Court of 12th October, 1933.
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for you in Our High Court of Australia, in an action at the suit of A.B.; and take
notice that in default of your so doing the plaintiff may proceed therein, and judgment
may be given in your absence. '

Witness: Y.Z., Chief Justice of Our said High Court, at (Principal Seat of the
Court) the day of in the year of Our Lord One
thousand nine hundred and

[L.5.]
Memorandum to be subscribed on the Writ.

N.B.—This writ is to be served within twelve calendar months from the date there-
of, or, if renewed, within six calendar months from the date of the last renewal,
including the day of such date, and not afterwards.

Appearance [or Appearances] to this writ may be entered by the defendant [or
defendants] either personally or by solicitor at the Principal [or District]
Registry of the High Court at (Registry from which writ is issued).

Additional memorandum lo be subscribed on writs issued from
District Registries.

If any defendant neither resides nor carries on business in the State of (State in
which District Registry is situated), his appearance may, at his option, be
entered either at the place above mentioned or at the Principal Registry of
the High Court at (Principal Seat of the Court).

Indorsements to be made on the writ before issue.
The plaintiff’s dlaim is, drc. (state briefly the nature of the relief clatmed in the action).

This writ was issued by the plaintiff in person, who resides at , and whose
address for service is at the same place [or at ] [or This writ was issued
by X.Y,, of , whose address for service is at . solicitor for the
plaintiff, who resides at , or This writ was issued by V.W., of s
whose address for service is , agent for X.Y., of , solicitor for the
plaintiff, who resides at 1 (mention the locality and situation of the plaintiff’'s
residence in such a manner as to enable it to be easily discovered).

Indorsement to be made on the writ after service thereof.

This writ was served by me on the defendant at on day, the
day of , 19
Indorsed the day of , 19
(Signed) M.N.
(Address)

No. 2—Writ of Summons in Actions in rem.
In the High Court of Australia.
A.B., Plaintiff, .
against °
The Ship X
[or The Ship X and freight
or the Ship X, her cargo and freight

or (if the action is against cargo only) The cargo ex the Ship (state the name o) ship

on board of which the cargo is or lately was laden), .
or, (if the action is against the proceeds realized by the sale of a Ship or cargo) The

proceeds of the Ship X (or of the cargo ex the Ship X),
or Fifty cases of Opium (or as the case may be)].

EpwaARD THE SEVENTH, by the Grace of God, dc.

To the owners and all others interested in the Ship X, her cargo and freight (or as
the case may be, describing the subject-matter of the action) :

WE command you, drc. (as tn Form No. 1).
(Memoranda and tndorsements as in Form No. 1.)

Note.—If the altion is by the Crown, instead of the plaintiff’s name put “‘ Qur Sovereign
Lord the King,” adding, if necessary, *“ in His Office of Admiralty.”
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No. 3.—Writ of Service beyond the Jurisdiction, ‘or when notice in lien
of Service vs to be given beyond the Jurisdiction.

[Tite, dc., as in Form No, 1.]
Epwarp, dec.
To C.D., of :

Wz command you that within days after the service of this writ [or
notice of this writ (as the case may be)] on you, inclusive of the day of such service, you
do cause an appearance to be entered for you in our High Court of Australia, in an
action at the 8uit of A.B.; and take notice, that in default of your so doing the plaintiff
may, by leave of the Court or a Justice, proceed therein, and judgment may be given
in your absence. Witness, d:c. ,

(Memoranda and indorsements as in Form No 1.)
Further indorsement to be made on the writ before the issue thereof, or before amend-
ment to include a defendant to be served beyond the Commonwealth :—

N.B.—This writ is to be used where the defendant or all the defendants, or one or
more defendant or defendants, i3 or are to be served beyond the Common-
wealth of Australia. When the defendant to be served is not a British
subject, and is not in British dominions, notice of the writ, and not the writ
itself, i3 to be served upon him.

No. 4.—Notice to be served beyond the Jurisdiction in liew of Writ.
In the High Court of Australia.

Between A.B., Plaintiff.
and
C.D. and E.F., Defendants.
To E.F., of
Take notice that A.B., of , has commenced an action against you, E.F., in
the High Court of Australia, by writ of that Court dated the . day of
A.D. 19, which writ is indorsed as follows [copy in full the indorsements]; and you
are required within days after the receipt of this notice, inclusive of the day

of such receipt, to defend the said action by causing an appearance to be entered for
you in the said Court to the said action ; and in default of your so doing the said A.B.
may, by leave of the Court or a Justice, proceed therein, and judgment may be given
in your absence. .

You may appear to the said writ by entering an appearance personally or by your
solicitor af the Principal Registry of the Court at (Principal Seat of the Court) [or,
your option (if the writ is issued from @ District Registry), at the District Registry of
the Court at (place of District Registry from which writ is issued)].

(Signed) AB, of &e.

or
- X.Y., of d&e. -
Solicitor for A B.

No. B.—Special Notice under Order XIII.
(To be added after indorsement of claim on writ.)

The defendant is required’to take notice that, if he appears, the plaintiff intends to
proceed to trial without pleadings.

No. 6.—General Form of Entry of Aprearance by Defendant.
In the High Court of Australia.

(Title as tn writ of summons, adding afier the name of any defendant who is an infant
“py G.H., his guardian ad lifem.”)

Enter an appearance in this action for the defendant C.D. .
[The said defendant requires (or does not require) a statement of claim to be de-
livered.] .

Dated, Lc. .

C.D., defendant in person

[or Y.Z., Solicitor for the Defendant C.D.]
The address of C.D. is

His address for service is
for The place of business of Y.Z. is
His address for service is J
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No. T.—Entry of Conditional Appearance.

(Title, d&:c., as in Form No. 1.)

Enter a conditional appearance in this action for the defendant C.D., who denies the
jurisdiction of the Court to entertain the action against him without his consent [or
denies that he is a partner in the defendant firm].

Dated, d-c.

(Signature and memoranda as in Form No. 1, omitting reference lo statement
of claim.)

No. 8.—Affidavit for Entry of Appearance as Guardian.

(T'itle, d:c., as in writ of summons or originating proceeding.)

1, Y.Z., of , solicitor, make oath and say as follows :—

G.H., of (state residence and description), is a fit and proper person to act as guardian
ad litem of the above-named infant defendant, and has no interest in the matters in
question in this cause adverse to that of the said infant, and the consent of the said
G.H. to act as such guardian is hereto annexed marked with the letter A.

Signed and sworn, dc

Note.—~To this affidavit must be annexed the document signed by the guardian in
testimony of his consent to act, which may be in the following form :—

I, G.H., of (state residence and description), consent to act as guardian ad lifem of
C. D an infant defendant in this cause, and I authorize Mr. Y.Z., of, 4., solicitor,
o defend this cause as solicitor for me as such guardian.

G.H.
Witness X.Y.

No. 9.—General Form of Notice of Appearance by Defendant. o

(Pitle, dec., as in writ of Summons.)

Take notice that T have this day entered an appearance in this action at the Prin-
cipal [or District] Registry of the High Court of Australia at {for the
defendant C.D.]

I require [or do not require] [or The said defendant requires (or does not require)]
a statement of claim to be delivered.

C.D., defendant in person
"[or Y.Z., Solicitor for the Defendant C.D.]

The address of C.D. is .

His address for service is .

for The place of business of Y.Z, is .
His address for service is o

In the case of a conditional appearance insert the word * conditional ” before ©* appear-
ance.’ y
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